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APPEALS,  FIRST  CIRCUIT. 

ALFRED  L.  MILLEiR  et  al.,  Appts., 

V. 

GEORGE  E.  CLIFFORD  et  al. 

(67  0.  0.  A.  62,  133  Fed.  880.) 

Courts— stockholder's      liability— separable 
controversy. 

I.  A  suit  by  several  creditors  of  an  in- 
solvent bank  to  enforce  the  statutory  double 
liability  of  stockholders,  which  prays  an 
accounting  in  favor  of  all  creditors  and  a 
pro  rata  payment  to  them,  with  repayment 
to  stockholders  in  case  of  a  surplus,  does  not 
present  a  case  of  separable  controversy  as 
to  the  rigMs  of  a  single  nonresident  stock- 


holder, which  the  latter  may  remove  to  th* 

Federal  court. 

SanM— right  of  removal 

2.  In  the  absence  of  a  separable  contro- 
versy, one  of  several  defendants  cannot  re- 
move a  case  to  the  Federal  court  without 
the  other  defendants  joining  in  the  applica- 
tion, although  plaintiffs  and  defendants  are 
citizens  of  different  states. 

(November  30,  1904.) 

APPEAL  by  plaintiffs  from  a  decree  of 
the  Circuit  Court-  of  the  United  States 
for  the  District  of  Massachusetts  in  favor 
of  defendants  after  denying  a  motion  to  re- 
mand the  case  to  the  state  oovrt  in  an  ac- 
tion brought  to  enforce  the  statutory  dou- 


Subject  Note. — ^Removal  of  cause  to  Federal 
court  because  of  separable  oontroversy. 

I.  Introduction,  60. 
II.  Review  of  statutes. 

a.  Act  of  1866,50. 

b.  Aot  of  1867,52. 
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a.  In  general,  65. 
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d.  As  to  residence,  57. 
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IV.  What  constitutes  separable  controversy. 

a.  The  general  rules. 

1.  Elements  of  separable  contro- 

versy, 68. 

2.  Actions  on  joint,  or  joint  and 

several,  bability,  62. 
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5.  The  answer  or  other  defensive 

pleading,  66. 
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6.  Proceedings  subsequent  to  ap-  | 

nlioaf inn     fnr    rpmoval.     68.  • 
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plication   for  removal,   68. 


IV. — continued. 

'  c.  Effect  of  failure  to  serve,  default,  or 
dismissal  as  to  one  party,  68. 
V.  Application  of  general  rules  in  particu- 
lar actions. 

a.  Actions  relating  to  real  estate. 

1.  0>ntroversies  concerning  title, 

interest,  possession,  etc, 
69. 

2.  Foreclosure  of  mortgages  and 

other  liens,  72. 

3.  Condemnation       proceedings, 

76. 

4.  Local  assessment  proceedings, 

6.  Partition,  assignment  of  dow 
er,  and  other  actions,  77. 

b.  Actions  relating  to  personal  prop 

erty,  80. 

c.  Actions  relating  to  estates  of  de- 

ceased persons,  81. 

d.  Actions  relating  to  corporations. 

1.  Suits    by    stockholders    and 

creditors  growing  out  of 
ultra  vires  and  other  hos- 
tile acts,  82. 

2.  Ownership    and    transfer    of 

stock,  85. 
8.  Insolvency  and  forfeiture  of 

franchises,  86. 
4k  Statutory  liability  of  stock- 

holdws,  87. 
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ble  liability  of  stockholders  of' an  insolvent 
corporation.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Putnam,  Circuit  Judge, 
Mid  Brown  and  Hale,  District  Judges. 

Mr.  William  Reed  Bigelow,  for  appellants: 

The  cause  of  action  is  not  separable  as 
to  petitioner  unless  it  can  be  fully  deter- 
n^ined  against  her  without  the  presence  of 
the  other  respondents. 

Powers  V.  Chesapeake  &  O.  R.  Co.  169 
U.  S.  92,  97,  42  L.  ed.  673,  674,  18  Sup.  a. 
Rep.  264;  Graves  v.  Corbin,  132  U.  6.  671, 
685,  33  L.  ed.  462,  467,  10  Sup.  a.  Rep. 
196. 

Under  the  allegations  of  the  bill,  all  the 
stockholders  who  are  within  the  jurisdic- 
tion of  Massachusetts  are  necessary  parties 
defendant. 


Connell  v.  Smiley,  156  U.  S.  335,  341,  39 
L.  ed.  443,  445,  15  Sup.  Ct.  Rep.  353. 

Messrs.  William  H.  Leonard,  Charles  H. 
Hanson,  luid  Eben  Winthrop  Freeman,  for 
appellees: 

The  liability  of  the  defendants  as  set 
forth  in  the  bill  ia  several,  and  not  joint 
They  are  not,  nor  indeed  could  they  have 
been,  sued  jointly. 

Terry  v.  Little,  101  U.  S.  216,  218,  25 
L.  ed.  864,  865. 

This  bill  is  not  brought  at  the  home  of 
the  corporation,  where  necessary  parties 
can  be  reached.  It  is  not  a  bill  to  adjust 
equities.  It  is  brought,  and  must  be  sus- 
tained, if  at  all,  upon  the  theory  that  the 
creditors  may  sue  any  stockholder  wher- 
ever he  may  be  found,  and  that  other  stock- 
holders are  not  necessary  parties.     It  asks 


V.  d — continued. 

6.  Action  by  public  corporation 
to  cancel  judgments,  87. 

e.  Actions    relating   to    partnerships, 

87. 

f.  Actions    relating    to    trusts    and 

trustees,  87. 

g.  Actions  relating  to  insurance  and 

recovery  of  fire  losses  paid  by 

insurer,  88. 
h.  Creditor's  bill  and  similar  actions, 

89. 
L   Taxpayers'  actions,  90. 
j.   Bills  of  interpleader,  91. 
k.  Actions  based  upon  joint,  or  joint 
and  several,  liability.. 

1.  Actions  ex  contractu. 

(a)  Generally,  01. 

(b)  Ajtions  on  bonds,  92. 

2.  Actions  in  tort. 

(a)  GeneraUy,  92. 

(b)  For    injuries    to    person 

and  character. 

(1)  In  general,  93. 

(2)  Against  master  and 

servant,  96. 

(3)  Againsi   lessor  and 

tessee,  97. 

3.  Actions    on    partnership    lia- 

biUty,  08. 

4.  Injunctions    and    mandamus, 

98. 

I.  Introduction. 

Removal  of  causes  because  of  separable 
controversies  has  been  permitted  since  1866. 
Congress  first  approached  the  subject  with 
great  caution,  providing  for  the  removal 
of  the  separable  controversy  only,  hesitat- 
ing, no  doubt,  to  take  the  whole  case  from 
the  state  court  because  of  the  objections 
to  the  constitutionality  of  such  a  practice 
on  the  ground  that  the  Federal  court  would 
then  be  passing  upon  a  controversy  be- 
tween citizens  of  the  same  state,  as  well 
as  upon  one  between  citizens  of  different 
states.  The  result  of  allowing  part  of  a 
suit  to  go  on  in  a  state  court  while  another 
part  was  proceeding  in  •  Federal  court  was 
SL.R.A.(N.&) 


so  unsatisfactory  that  In  1875  provision 
was  made  for  the  removal  of  the  whole  suit 
along  with  the  separable  controversy;  and 
this  has  been  the  law  ever  since,  no  objec- 
tion to  its  constitutionality  having  been 
raised. 

To  read  the  cases  on  this  subject  is  to  be 
convinced  of  the  scrupulous  care  the  Fed- 
eral courts  have  taken  not  to  step  beyond 
the  boundaries  of  the  statutes  so  as  to  en- 
croach upon  the  jurisdiction  of  the  state 
courts.  Not  the  slightest  suggestions  of 
jealousy  between  the  state  and  Federal 
courts  is  to  be  found  in  any  of  the  opinions 
in  cases  on  this  subject, — a  fine  deraonstra 
tion  of  the  real  unity  of  the  dual  system 
of  stnte  and  Federal  jurisdiction. 

The  growth  and  changes  in  the  law  of  re- 
movals because  of  separable  controversies 
will  be  noted  in  the  review  of  the  statutes 
on  the  subject  in  the  next  subdivision. 

II.  Review  of  statutes. 

a.  Act  of  1866. 

By  the  act  of  July  27,  1866,  Congress  for 
the  first  time  provided  for  the  breaking  up 
of  a  suit  into  two  or  more  parts  for  the  pur- 
pose of  removal.  Under  the  12th  section  of 
tile  judiciary  act  of  1789,  authorizing  the 
removal  of  actions,  it  was  held,  in  a  long 
line  of  cases  which  need  not  be  referred  to, 
that  a  cause  could  not  be  removed,  except 
upon  the  petition  of  all  of  the  defendants; 
and  to  have  brought  the  case  within  the  act 
all  of  the  plaintiffs  must  have  been  citizens 
of  the  state  in  which  the  suit  was  be;;un. 
ana  all  of  the  defendants  must  have  been 
citizens  of  some  other  state  or  states.  By 
the  act  of  18G6  part  of  the  defendants  might 
take  part  of  the  case  away  from  the  state 
court  under  certain  circumstances.  The 
act,  so  far  as  bearing  upon  this  question, 
was  as  follows:  "That  if,  in  any  suit  al- 
ready commenced,  or  that  may  hereafter  be 
commenced,  in  any-  state  court  against  an 
alien,  or  by  a  citizen  of  the  state  in  which 
the  suit  is  brought  against  a  citizen  of  an- 
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for  a  separate  judgment  against  eacb  de- 
fendant,  and  such  a  judgment  could  only 
be  enforced  by  a  separate  execution. 
Calderhead  v.  Downing,  103  Fed.  27. 

Hale,  District  Judge,  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity  filed  July  17, 
1903,  in  the  superior  court  of  Suflollc  coun- 
ty, in  the  commonwealth  of  Massachusetts, 
by  Alfred  L.  Miller  and  four  others,  citi- 
zens of  the  state  of  Colorado,  creditors  of 
the  State  Bank  of  Monte  Vista  in  the 
state  of  Colorado,  acting  for  themselves  and 
for  all  otber  creditors  similarly  situated 
who  joined  or  may  join  in  the  action,  pliun- 
tiffs,  against  George  E.  Clifford  and  Ave 
others,  all  of  whom-  are  declared  in  the  bill 
of  complaint  to  be  of  the  commonwealth 


of  Massachusetts,  defendants.  A  list  of  the 
creditors  who  joined  in  the  bill  is  set  forth 
in-  a  schedule  annexed  to  it,  which  schedule 
is  alleged  to  contain  over  90  per  cent  of 
all  the  known  creditors  of  said  bank. 
Further  averments  of  the  bill  are:-  That 
the  State  Bank  of  Monte  Vista  was,  and 
still  is,  a  corporation  organized  under  the 
laws  of  the  state  of  Colorado  on  or  before 
August  1,  1890.  That  said  bank  did  a  gen- 
eral banking  business  in  Colorado  until 
June  15,  1899,  when  it  became  insolvent, 
and  made  an  assignment,  under  the  laws  of 
the  state  of  Colorado,  of  all  its  assets  to 
Norman  H.  Chapman,  assignee,  who  gave 
bond,  and  is  now  acting  as  assignee.  That 
the  plaintiffs  and  all  other  creditors  who 
joined  in  this  action,  except  some  who  are 
specifically  excepted,  filed  their  claims  with 


oth«r  state,  ...  if  the  suit  is  one  in 
which  there  can  be  a  final  determination  of 
the  controversy,  so  far  as  it  concerns  him, 
without  the  presence  of  the  other  defend- 
ants as  parties  in  the  cause,  then  and  in 
every  such  case  the  alien  defendant,  or  the 
defendant  who  is  a  citizen  of  a  state  other 
than  that  in  which  the  suit  is  brought, 
may,  .  .  .  file  a  petition  for  the  re- 
moval of  the  cause  as  against  him.  .  .  . 
.^d  such  removal  of  the  cause,  as  against 
the  defendant  petitioning  therefor,  into  the 
United  States  court,  shall  not  be  deemed  to 
prejudice  or  take  away  the  right  of  the 
plaintiff  to  proceed  at  the  same  time  with 
the  suit  in  the  state  court  as  against  the 
other  d'efendants,  if  he  shall  desire  to  do 
so."     14  Stat,  at  L.  306,  chap.  288. 

Under  this  aet,  all  the  nonresident  de- 
fendants did  not  need  to  join  in  a  petition 
for  removal  of  the  cause,  as  it  clearly  per- 
mitted a  severance  of  defendants,  and  gave 
the  right  of  removal  where  a  final  determi- 
nation of  the  cause  could  be  had  between  the 
nlaintiff  and  removing  defendant.  Lewis  v. 
White,  7  Chicago  Legal  News,  116,  Fed. 
Cas.  No.  8,336. 

A  severance  and  removal  were  not  author- 
ized under  the  act,  unless  the  suit  was  such 
that  the  controversy  might  be  finally  de- 
termined in  the  Federal  court  as  to  the  de- 
fendant electing  to  go  there,  and  in  the 
absence  of  his  codefendant.  Crane  v.  Seitz, 
.30  Mich.  453:  Bixbv  v.  Couse,  8  Blatchf. 
73.  Fed.  Cas.  No.  1,4'51. 

The  act  was  held  to  apply  to  actions  in 
which  there  was  a  nonresident  defendant 
joined  with  others  who  were  residents,  and 
to  contemplate  a  case  whpre  there  could  be 
a  final  determination  as  to  the  nonresidents 
without  the  presence  of  the  resident  de- 
fendants; not  where  there  could  be  a  final 
determination  without  the  nonresidents. 
Hor'rrkins  V.  Haven,  9  Abb.  Pr.  N.  S.  87. 

When  the  controversy  was  one  of  which 
there  could  be  a  final  determination  between 
the  plaintiff  and  removing  defendant,  it  was 
within  the  ptirview  of  the  act  of  1866. 
nelds  ▼.  Lamb,  Deady,  430.  Fed.  Cas.  No 
^.77."). 
«L.R_A.(N.S.) 


This  proviso,  that  the  controversy  must 
be  capable  of  final  determination  as  to  the 
removing  party,  also  runs  through  all  the 
later  actx,  so  that  in  this  respect  the  law 
has  always  been  the  same;  but  the  great 
distinguishing  feature  of  the  act  of  186G, 
a  feature  which  survived  until  1875,  was 
the  provision  which  allowed,  or  rather  re- 
quired, the  action  to  proceed  against  resi- 
dent defendants  in  the  state  courts  after  s 
nonresident  defendant  had  carried  off  part 
of  the  action  into  a  Federal  court.  The  ac- 
tion was  thus  split  into  two  parts,  and  the 
plaintiff  was  made  to  bear  the  double  ex- 
pense of  suits  in  different  courts. 

The  act  of  1866  provided  for  the  removal 
of  a  separate  cause  of  action,  and,  upon  re- 
moval, the  state  court  was  to  proceed  no 
further  as  against  the  defendant  applying 
for  removal;  but  the  plaintiff  might  pro- 
ceen  in  such  courts  as  to  the  other  defend- 
ants. Florence  Sewing-Mach.  Co.  v.  Grover 
ft  B.  i^ewing-Maeh.  Co.  Holmes, -235,  Fed. 
Cas.  No.  4,883. 

What  led  to  this  peculiar  legislation  was 
undoubtedly,  as  before  stated,  the  fear  that 
the  act  might  be  unconstitutional  if  the 
whole  suit  were  removed,  since  the  Federal 
court  would  then,  in  addition  to  determin- 
ing a  controversy  between  citizens  of  dif- 
ferent states,  be  deciding  one  between  citi- 
zens of  the  same  state.  In  Iowa  Homestead 
Co.  V.  Des  Moines  Nav.  &  R.  Co.  3  McCrarj-, 
96,  8  Fed.  97,  Love,  D.  J.,  expressed  th" 
thought  that  in  a  ease  where  a  separnb'*. 
controversy  existed  between  citizens  of  dif- 
ferent states  the  Federal  court  would  not 
have  jurisdiction  of  the  remaining  contro- 
versy between  citizens  of  the  same  state 
\mder  the  Constitution.  If  Congress  had 
thought  otherwise,  said  he,  it  would  not 
have,  in  the  act  of  1866.  provided  for  the 
removal  of  only  part  of  a  suit.  If  it  were 
not  competent  for  a  Federal  court,  under 
the  Constitution,  to  hear  and  determine  a 
controversy  between  citizens  of  the  same 
state  when  blended  with  an  inseparable 
controversy  between  citizens  of  different 
states,  how  could  it  he  possible,  he  asked, 
in  view  of  the  constRntional  provision,  for 
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the  assignee,  and  that  there  have  been  paid 
on  all  said  claims  19Vs  per  cent  of  the 
original  face  thereof,  exclusive  of  interest, 
and  that  the  assets  of  the  bank  have  been 
substantially  exhausted  thereby;  that  the 
several  plaiittififs  deposited  in  the  bank  at 
different  times  from  the  organization  there- 
of certain  sums,  and  that  iho  balance  due 
to  the  plaintiffs  by  the  said  bank  at  the 
date  of  its  failure  was  as  follows: 

Alfred    L.    Miller    $    929  68 

Dan   Workman   1,100  00 

Phoebe  C.  Smith 1,14B  00 

Stephen  W.  Tracy 60  00 

W.  0.  Stratton 725  00 

—That  the  aggregate  amount  of  all  the 
elaims  against  said  bank  at  the  time  of  tiie 
aasignment  was  $62,476.88.     That  the  total 

a  Federal  court  to  have  jurisdiction  of  a 
separate  and  distinct  oontroversy  between 
citizens  of  the  same  state  because  it  hap- 
pened to  be  connected  in  the  same  suit  with 
a  controversy  between  citizens  of  different 
States?  What  was  to  be  done  with  a  con- 
troTorsy  between  citizens  of  the  same  state? 
Ciould  ft  be  dismissed  without  prejudice  ao 
far  M  relating  to  the  oontroversy  between 
citizens  of  the  same  state?  This  would  be 
no  hardship  where  the  plaintiff  had  selected 
his  own  parties;  but  in  a  case  where  a  non- 
resident intervened  it  would  be  a  hardship 
on  the  plaintiff;  and  it  was  suggested  that 
it  was  the  duty  of  the  court  to  remand  and 
let  the  intervener  withdraw  from  the  state 
court  if  he  chose.  This  constitutional  ques- 
tion, then,  was  what  stood  in  the  way  of 
•  provision  for  the  removal  of  the  whole 
ami  in  the  early  statutes  on  the  subject. 

Under  the  removal  act  of  1866,  it  was 
held  that  a  defendant,  as  surety,  removing 
a  separable  cause  of  action  as  to  him,  would 
not  be  bound  by  any  judgment  in  the  state 
court  as  to  the  liability  of  his  principal,  as 
in  such  an  event  the  party  removing  the 
cause  would  not  have  the  benefit  of  removal. 
Missouri  v.  Tiedermann,  3  MoCrary,  399, 
10  Fed.  20. 

Ik  Act  of  1867. 

The  removal  act  of  March  2,  1867,  is 
known  as  the  "local  prejudice"  act,  and 
purported  to  be  an  amendment  of  the  act 
of  1868.  It  provided  for  the  removal  of 
cases  on  the  ground  of  the  existence  of  local 
prejudice. 

The  earlier  act  was  not  repealed  by  the 
statute  of  1867,  which  was  supplementary 
to  it,  so  that,  if  a  separable  controversy 
existed  which  was  removable  tmder  the  act 
of  1866,  it  could  still  be  removable  while 
the  act  of  1867  was  in  force.  Fields  v. 
Lamb,  supra. 

And  in  Dart  t.  Walker,  43  How.  Pr.  29, 
4  Daly.  188,  it  was  held  that,  where  a 
separable  oontroversy  existed  as  to  one  de- 
fendant, a  nonresident,  the  cause  might  have 
been  removed  as  to  him  under  the  act  of 
1866,  although  the  removal  was  erroneously 
»<«V»fl  for  Tmder  the  act  of  1887. 
»I>.R.A.(N.S.) 


capital  of  the  bank  was  980,000,  divided  in- 
to 800  sharee,  of  the  par  value  of  $100  each. 
That  there  has  been  paid  by  the  assignee 
on  said  claims  against  the  bank  the  sum 
of  $11,646.90,  leaving  a  balance  due  of  $50,> 
828.98,  with  interest  thereon  at  8  per  cent, 
imder  the  laws  of  the  state  of  Colorado, 
from  the  time  of  the  assignment,  June  15, 
1899.  That  the  laws  of  the  state  of  Colora- 
do at  the  time  of  the  organization  of  the 
bank  provided  as  follows:  "Shareholders 
in  banks,  savings  banks,  trust  deposit  and 
security  associations  shall  be  held  individ- 
ually responsible  for  debts,  contracts,  and 
engagements  of  the  said  associations  in 
double  the  amount  of  the  par  value  of  the 
stock  owned  by  them  respectively."  That 
the  defendants  named  in  the  bill  are  the 


No  especial  notice  will  be  taken  of  this 
act,  except  to  point  out  in  passing  that  in 
it  for  the  first  time  the  broader  expression 
of  the  Constitution  as  to  controversies  was 
used,  reference  being  made  to  suits  in  which 
there  was  "a  controversy"  between  a  citizen 
of  the  state  in  which  the  suit  was  brought 
and  a  eitiaen  of  another  state.  Florence 
Sewing-Mach.  Co.  v.  Orover  k  B.  Sewing- 
Mach.  Co.  supra. 

c  Act  of  1873. 

The  12th  section  of  the  act  of  1789  n- 
mained  in  force  without  amendment  or  ma- 
terial alteration,  except  by  the  acts  of  1866 
and  1867,  until  the  revision  of  the  statute 
in  1873.  Then  the  whole  l^slation  was 
embodied  in  i  639,  U.  S.  Rev.  Stet.  (U.  8. 
Comp.  Stat.  1901,  p.  620).  The  2d  sub- 
division of  i  639  waa  a  substantial  repro- 
duction of  the  act  of  July  27,  1866,  chap. 
288,  which  was  amended  by  the  act  of  March 
2,  1867,  !  196.  King  y.  Cornell,  106  U.  S. 
39S,  27  L.  ed.  60,  1  Sup.  a.  Rep.  312. 

Under  this  act,  the  splitting  of  a  cause 
into  parts  for  the  purpose  of  trial  in  the 
state  and  Federal  courts  was  therefore  ttiU 
permitted, — that  is,  a  suit  might  have  been 
removed  only  cu  against  the  petitioning  de- 
fendani;.  Wormser  v.  Dahlman,  16  Blatdif. 
319,  Fed.  Cas.  No.  18,048. 

d.  Act  of  1876. 

The  act  of  1876  made  some  important 
changes  in  the  policy  of  removing  separable 
controversies  to  the  Federal  courts.  The 
subject  is  taken  up  in  the  2d  claiise  of  the 
2d  section  of  the.  act,  which  provided  that 
"when,  in  any  suit  mentioned  in  this  sec- 
tion, there  shall  be  a  controversy  which  is 
wholly  between  citizens  of  different  states, 
and  which  can  be  fully  determined  as  be- 
tween them,  then  either  one  or  more  of  the 
plaintiffs  or  defendants  actually  interested 
in  such  controversy  may  remove  said  suit 
into  the  circuit  oourt  of  the  United  States 
for  the  proper  district."  18  Stat  at  L.  471, 
chap.  137,  {  2,  U.  S.  Comp.  Stat.  UOII^. 
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only  stockholders  residing  within  the  juris- 
diction of  the  court.  That  they  were  stoclc- 
holders  upon  June  IS,  1809,  to  wit: 

George  E.  Clifford 10  shares 

Walter  A.  Fairbanks 40  " 

Abbie  F.  Froat 10  " 

Soger  P.  Frost 10  •• 

Uattie  A.  iDgalls 10  - 

Leila  B.  Fairbanks, 203  " 

Caroline   B.   Farrar 20  " 

— Viat  the  remaining  stockholders  are  as 
•et  forth  in  a  certain  schedule  annexed  to 
the  bill.  T%at  77  shares  of  stock  are  owned 
by  residents  of  Colorado,  807  shares  by  the 
defendants,  and  416  by  residents  of  other 
atat«s.  That  there  is  now  unpaid  on  claims 
of  the  plaintiffs  and  all  other  Icnown  credi- 
tors entitled  to  enforce  liability  the  sum  of 


$62,475.88,  with  interest  thereon  from  Jnna 
15,  1899,  at  8  per  cent,  under  the  laws  of 
the  state  of  Colorado,  to  December  14,  1890, 
when  15  per  cent  of  said  principal  sum  was 
paid  by  said  assignee,  with  interest  on  the 
balance  until  'December  1,  1901,  when  4% 
per  cent  of  said  principal  sum  was  paid  b^ 
said  assignee,  with  interest  on  the  balance 
until  the  finding  of  this  bill  of  complaint, 
which  sum  amounts  to  more  than  $60,000. 
Wherefore  it  says  that,  if  every  stockholder 
should  pay  $80  upon  every  share  of  his 
stock  in  partial  satisfaction  of  his  said 
double  liability*,  this  would  be  InsufScient 
wholly  to  pay  said  creditors. 
'  The  bill  contains  certain  averments  of 
law  and  certain  other  allegations  which  are 
not  material  to  be  stated  here.     The  bill 


It  will  be  noticed  that  this  act  allowed 
plaintiffs  an  well  as  defendants  to  remove 
upon  the  conditions  specified  in  the  actj 
but  the  most  important  change  was  that 
permitting  removal  of  the  whole  "suit." 

In  Barney  v.  Latham,  103  U.  S.  205,  28 
L.  ed.  514,  Reversing  10  Chicago  Legal 
News.  11,  Fed.  Cas.  No.  8,102,  in  interpret- 
ing this  provision  of  the  act  the  Supreme 
Court  said  that  the  statute  dad  not  allow 
the  removal  of  a  separable  controversy 
•lone,  as  did  the  act  of  1866.  Much  con- 
fusion and  embarrassment,  as  well  as  in- 
crease in  the  costs  of  litigation,  said  the 
court,  had  been  found  to  result  from  the 
provision  in  the  former  act  permitting  the 
separation  of  controversies  arising  m  a 
■mt,  removing  some  to  the  Federal  court, 
and  leaving  others  in  a  state  court  for  de- 
termination. It  was  often  convenient  to 
embrace  in  one  suit  all  the  controversies 
which  were  so  far  connected  by  their  cir- 
cumstances as  to  make  all  who  sued  or  were 
sued  proper,  though  not  indispensable,  par- 
ties. Rather  than  split  up  such  a  suit  be- 
tween courts  of  different  jurisdictions.  Con- 
gress determined  that  the  removal  of_  the 
separable  controversy  to  which  the  judicial 
power  of  the  United  States  was,  by  the 
Constitution,  expressly  extended,  should 
operate  to  transfer  the  whole  suit  to  the 
Inderal  court. 

It  is  noticeable,  said  the  court  in  Iowa 
Homestead  Co.  v.  Des  Moines  Nav.  &  R.  Co. 
S  McCrary,  95,  8  Fed.  97,  that  the  Supreme 
Court  put  its  decision  entirely  upon  the 
construction  of  the  2d  clause  of  the  2d  sec- 
tion of  the  act  of  1876,  without  any  ref- 
erence to  the  constitutional  difficulty,  as  to 
the  right  of  the  Federal  courts  to  hear  the 
controversy  between  citizens  of  the  same 
state.  There  might  be  no  doubt  about  the 
construction  of  that  clause,  and  yet  the  con- 
stitutional difficulty  remain.  This  consti- 
tutional obstacle,  however,  has  never  stood 
in  the  way  of  removal,  and  in  fact  has 
never  been  raised.  Since  the  act  of  1875 
the  courts  have  not  permitted  the  trial  of 
suits  by  fragments  in  different  jurisdic- 
tions. 

In  Chambers  ▼.  Holland^  S  MeCrarjr,  S38, 
»LJLA.(N.S.) 


II  Fed.  200,  in  holding  the  whole  suit  re- 
movable, the  court  saM  that  it  might  be 
well  supposed  that  the  evils  growing  out 
of  the  practice  of  attempting  to  try  dif- 
ferent parts  of  the  same  suit  in  different 
forums  had  led  Congress  so  to  change  the 
statute  as  to  put  an  end  to  that  practice. 
Treat,  J.,  concurring,  said  that,  under  the 
act  of  1866,  it  had  been  held,  with  sharp 
dissents,  that  a  cause  pending  in  a  state 
court  could  be  split  into  parts,  some  of , 
which  parts  could  be  heard  by  removal  in 
the   United   States   courts    and   the   others 

?roceeded  with  in  the  state  courts.  Hence, 
his  unseemly  condition  of  a  cause  would 
prevail  in  many  instances;  viz.:  That  the 
Federal  court  would  try  the  cause  as  to  one 
defendant,  and  the  state  court  try  the  same 
cause  at  the  same  time  against  other  de- 
fendants, to  the  great  accumulation  of  costs 
and  expenses,  and  the  possible  determi- 
nation of  the  rights  of  the  parties  dif- 
ferently, so  that  one  party  would  have  his 
cause  adjudicated  in  one  way  in  the  Fed* 
eral  forum,  and  the  other  in  a  different 
wi^in  the  state  forum. 

The  statute  of  1875  clearly  contemplat- 
ed the  removal  of  the  whole  suit  from  tha 
state  to  the  Federal  court,  and  not  of  such 
fragment  or  part  thereof  as  may  involve  a 
controversy  or  question  between  two  or 
more  defendants.  Chicago  v.  Oage,  0  Biss. 
472,  Fed.  Cas.  No.  2,664,  Affirmed  in  101 
U.  S.  184,  25  L.  ed.  838;  Wilson  v.  St. 
Louis  t  S.  F.  R.  Co.  22  Fed.  3,  Affirmed 
in  114  U.  8.  60,  29  L.  ed.  66,  5  Sup.  Ct 
Rep.  738;  Brooks  v.  Clark,  119  U.  S.  502, 
30  L.  ed.  482,  7  Sup.  Ct.  Rep.  801;  Worm- 
ser  V.  Dahlman,  tupra;  Atlantic  &  V.  Ferti- 
lizing Co.  V.  Carter,  4  Hughes,  217,  88 
Fed.  707;  Tuedt  ▼.  Carson,  4  McCrary,  426, 
13  Fed.  363;  fflieldon  v.  Keokuk  Northern 
Line  Packet  Co.  9  Biss.  307,  1  Fed.  789; 
Chester  v.  Chester,  7  Fed.  1;  Wabash,  St. 
L.  A  P.  R.  Co.  V.  Central  Trust  Co.  23  Fed. 
513;  Rich  v.  Gross,  29  Neb.  337,  45  N.  W. 
468;  Clark  v.  Opdyke,  10  Hun,  383;  Feible- 
man  v.  Edmonds,  69  Tex.  334,  6  S.  W.  417. 

But  in  St.  Louis,  W.  A  W.  R.  Co.  v.  Ran- 
som, 29  K«n.  298,  it  was  held  that,  where 
an  action  in  trespass  was  brought  against 
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prays  (1)  that  th«  defendants  be  adjudged 
stockholders;  (2)  that  the  defendants  be 
ordered  to  pay  to  the  plaintiffs  named  here- 
in, or  to  a  special  master  appointed  by  the 
court,  twice  the  amount  of  the  par  value 
of  the  shares  of  stock  owned  .by  them,  re- 
spectively, out  of  which  the  plaintiffs  and 
all  creditors  of  the  said  bank  now  joined 
or  that  may  hereafter  be  joined  "shall  be 
paid  forthwith,  pro  rata,  such  percentage 
of  their  claims  as  they  shall  be  entitled  to 
receive  in  any  event,  provided  this  liability 
is  enforced  against  all  of  the  stockholders 
of  said  bank,  and  is  fully  pai(l  by  them,  and 
the  remaining  sum  in  the  hands  of  the 
plaintiffs  or  said  special  master  shall  be 
held  to  pay  to  said  creditors,  pro  rata,  the 
balance  due  upon  their  claims,  if  any,  after 


the  plaintiffs  have  recovered  all  that  they 
are  able  to  recover  by  process  of  law  and 
due  diligence  against  the  remjtining  stock- 
holders of  the  State  Bank  of  Monte  Vista; 
and,  if  any  sum  remains  in  the  bands  of 
the  plaintiffs,  or  of  said  special  master, 
after  said  creditors  have  been  pi^id  in  full, 
said  remaining  sum  shall  then  be  repaid 
pro  rata  to  the  defendants;"  (3)  that  the 
court  appoint  a  special  master  to  receive 
from  the  defendants  the  amounts  for  which 
they  may  be  found  liable  as  stockholders 
under  said  double  liability,  and  "forthwith 
to  pay  pro  rata  to  the  creditors  now  or 
hereafter  joined  herein  such  percentage  ot 
their  claims  as  they  shall  be  entitled  to  re- 
ceive in  any  event,  provided  this  liability 
is  enforced  against  all  the  stockholders  of 


two  trespassers,  and  one  of  them,  a  non- 
resident, removed  the  case  to  a  Federal 
court  as  to  him,  and  the  other  permitted 
the  trial  to  proceed  as  against  him  in  tlie 
state  court  without  objection,  the  latter 
could  not  afterwards  assert  that  the  whole 
case  was  removable  to  the  Federal  court  by 
the  petition  of  the  nonresident. 

In  Snow  V.  Smith,  4  Hughes,  204,  88  Fed. 
657,  the  court  said  that  the  doctrine  which 
had  been  settled  in  the  various  decisions 
of  the  Supreme  Court  construing  the  statute 
',fit  1875  was  that,  where  a  suit  embraced 
but  one  controversy,  and  the  parties  to  it 
on  either  side  were  not  wholly  residents  re- 
spectively of  other  states,  the  suit  could  not 
be  removed;  but  if  in  the  suit  there  was 
a  separable  controversy,  the  parties  to 
which,  actually  interested  in  the  decision 
of  it,  were  on  each  side  wholly  citizens  of 
different  states,  then  the  suit  might,  on  the 
petition  of  one  or  more  of  such  parties  to 
the  separable  -controversy,  be  removed  into 
the  Federal  court. 

But  the  fact  that  a  defendant  asked  for 
removal  as  to  him  alone,  under  the  act  of 
1876,  did  not  prevent  a  Federal  court  from 
obtaining  jurisdiction  of  an  action  contain- 
ing a  separable  controversy  between  the 
plaintiff  and  a  nonresident  defendant, 
aark  V.  Chicago,  M.  A  St.  P.  R.  Co.  3  Mc- 
Crary,  691,  11  Fed.  355. 

The  act  of  1875  did  not  expressly  repeal 
the  prior  acta,  and  the  question  was  at  once 
raised,  whether  it  did  so  by  implication. 
The  act  of  1875,  as  has  been  seen,  provided 
for  the  removal  of  the  whole  suit.  Uid  tliis 
prevent  a  nonresident  defendant  from  re- 
moving a  suit  as  to  him  under  the  earlier 
acts?  In  Girardey  v.  Moore,  3  Woods,  397, 
Fed.  Cas.  No.  5,462,  it  was  held  that,  under 
the  act  of  1875,  the  whole  suit  must  have 
been  removed,  but  that  the  act  of  1866,  so 
far  as  it  authorized  a  defendant  to  reinove 
a  cause  as  to  him,  was  not  repealed  by  the 
act  of  1875. 

In  New  Jersey  Zinc  Co.  v.  Trotter,  17 
Am.  L.  Reg.  N.  S.  376,  Fed.  Cas.  No.  10.167, 
it  was  held  that  the  provision  of  the  act 
of  1866  permitting  the  splitting  of  a  cause 
was  not  repealed  by  the  act  of  1875;  so 
6L.R.A.(N.S.) 


that  the  controversy  as  to  the  nonresident 
could  have  been  removed  as  to  him  while 
that  against  the  resident  defendants  might 
still  have  been  carried  on  in  the  state 
courts. 

And  in  Simmons  v.  Taylor,  83  N.  C.  148, 
35  Am.  Rep.  56,  it  was  held  that  part  of  an 
action  could  have  been  removed  under  the 
act  of  1866,  notwithstanding  the  statute  of 
1875. 

And  in  Wormser  v.  Dahlman,  57  How.  Pr. 
286,  16  Blatchf.  319,  Fed.  Cas.  No.  18,048. 
it  was  held  that  subdivision  2  of  |  639,  U. 
S.  Rev.  Stat  (U.  S.  Comp.  SUt.  1901,  p. 
520),  so  far  as  allowing  removal  nt  part  of 
a  suit  was  concerned,  was  not  repealed  by 
the  act  of  1875. 

The  Supreme  Court,  however,  settled  the 
question  otherwise  by  holding  the  earlier 
statutes  repealed  by  the  act  of  1876.  Hyde 
V.  Ruble,  104  U.  S.  407,  26  L.  ed.  823; 
King  V.  Cornell,  106  U.  S.  395,  27  L.  ed. 
60,  1  Sup.  Ct.  Rep.  312;  Ayers  v.  Wat- 
son, 113  U.  S.  594,  28  L.  ed.  1093. 
5  Sup.  Ct.  Rep.  641.  For  cases  in  the 
lower  courts  to  a  similar  effect  see 
Cape  Girardeau  &  St.  L.  R.  Co.  v.  Winston, 
4  Cent.  L.  J.  127,  Fed.  Cas.  No.  2,390  (per 
Treat,  J.)  ;  Clark  v.  Chicago,  M.  &  St.  P. 
R.  Co.  sxipra;  Connell  v.  Utica,  U.  t  E.  R. 
Co.  13  Fed.  241;  Tuedt  v.  Carson,  4  Mc 
Crarv,  426,  13  Fed.  353;  Hollister  v.  Bell,  8 
Sawy.  349.  17  Fed.  705;  Kelly  v.  Houghton, 
9  Sawy.  19,  23  Fed.  417;  Mairer  v.  01m- 
stead,  24  Fed.  193;  Atlantic  A  V.  Fertilie- 
ing  Co.  v.  Carter,  4  Hughes,  217,  88  Fed. 
707. 

When  a  suit  was  removed  to  a  Federal 
court  under  the  act  of  1875  because  of  a 
separate  controversy  between  the  plaintiff 
and  one  of  several  defendants,  a  nonresi- 
dent, it  was  held  that  it  should  have  been 
remanded  upon  the  discontinuance  of  the 
action  as  to  him.  Texas  Transp.  Co.  v. 
Seeligson.  122  U.  S.  519,  30  L.  ed.  1160,  7 
Sup.  Ct.  Rep.  1261. 

«.  Acts  of  1887  and  1888. 

The  provision,  as  to  the  removal  of  sepa- 
rable controversies,  in  the  act  of   1875   (| 


1904. 


MILLER  T.  CUFFORD. 


66 


said  bank  and  is  fully  paid  by  them,  and 
to  hold  the  remaining  sum  lutil  the  plain- 
tills  hare  recovered  all  that  they  are  able 
to  recover  by  process  of  law  and  due  dili- 
gence from  the  remaining  stockholders  of 
said  bank  o(  Monte  Vista,  and  then  to  pay 
said  creditors  of  said  bank,  pro  rata,  all 
that  remains  unpaid  on  their  said  claims, 
with  interest,  and  thereafter  to  repay  the 
balance,  if  any,  pro  rata,  to  the  defend- 
ants;"  and  for  other  and  further  relief. 

On  September  8,  1903,  Caroline  B.  Far- 
rar,  one  of  the  defendants,  filed  a  petition 
under  the  act  of  1876,  as  amended  by  the 
act  of  1887,  1888  (act  August  13,  1888, 
chap.  866,  25  Stat,  at  L.  433  [U.  S.  Comp. 
Stat.  1901,  p.  508]),  for  the  removal  of  the 
case  into  the  circuit  court  of  the  United 


States,  alleging  that  the  controversy  is  be- 
tween citizens  of  different  states;  that  the 
petitioner,  a  defendant  in  the  suit,  was  at 
the  time  of  the  commencement  of  the  suit, 
and  still  is,  a  citizen  of  the  state  of  Maine; 
that  she  is  a  nonresident  of  the  state  in 
which  the  suit  was  brought,  to  wit,  the 
state  of  Massachusetts,  and  that  the  other 
defendants  severally  in  the  above-entitled 
suit  were  then,  and  still  are,  each  and  all, 
citizens  of  the  state  of  Massachusetts,  and 
that  the  plaiiitiffs  are,  each  and  all,  citi- 
zens of  the  state  of  Ciolorado;  that  "in  said 
suit  above  mentioned  there  is  a  controversy 
which  is  wholly  between  citizens  of  dif- 
ferent states,  and  which  can  be  fully  de- 
termined as  between  them,  to  wit,  a  con- 
troversy between  said  petitioner,  defendant, 


2,  d.  2),  above  referred  to,  reappears  in  the 
2d  section  of  the  act  of  1887  and  the  act 
of  1888,  which  was  passed  to  correct  the 
faulty  enrolment  of  the  act  of  1887,  except 
that  in  these,  the  present  statutes  on  the 
subject,  the  right  to  remove  is  taken  away 
from  plaintiffs,  Congress  in  this  respect 
going  back  to  the  policy  of  the  earlier  acts. 

It  is  obvious,  said  the  court  in  Thurber 
V.  Miller,  14  C.  C.  A.  432,  32  U.  S.  App. 
209,  67  Fed.  371,  that  the  act  of  1887—60 
far,  at  least,  as  it  related  to  the  removal  of 
suits  on  the  ground  of  a  separable  contro- 
versy— intended  to  return  to  the  rule  of 
the  act  of  1866,  which  first  gave  the  right 
•nd  limited  it  to  "the  defendant  who  is  a 
citizen  of  a  state  other  than  that  in  which 
the  suit  is  brought." 

Under  the  familiar  rule  that,  when  a 
later  statute  covers  the  ground  and  is 
obviously  intended  as  a  substitute  for  the 
earlier  statute,  the  former  is  repealed,  al- 
though no  words  of  repeal  are  used,  and 
although  there  may  be  some  provisions  in 
the  earlier  act  not  absolutely  incompatible 
vith  those  in  the  later,  {  2  of  the  act  of 
1875  is  no  longer  in  force,  and  f  2  of  the 
act  of  1887,  as  corrected  by  the  act  of  1888, 
must  he  looked  to  for  a  determination  of  the 
circumstances  under  which  A  removal  may 
be  had.  Western  U.  Teleg.  Co.  v.  Brown, 
32  Fed.  337. 

Since  the  2d  clause  of  the  act  of  1875 
and  the  3d  clause  of  the  act  of  1887  are 
alike,  except  tliat  the  word  "plaintiffs"  in 
the  former  is  omitted  iiS  the  latter,  so  far 
as  the  scope  of  that  clause  has  been  de- 
termined by  the  rulings  of  the  Supreme 
Court  prior  to  the  act  of  1887,  it  is  -de- 
cisive upon  the  construction  of  the  clause 
as  it  now  stands;  for,  when  the  court  has 

glared  a  certain  construction  upon  language, 
le  use  of  the  same  language  in  a  subse- 
quprt  act  implies  that  Congress  intends  that 
that  which  has  been  already  determined 
shall  be  its  meaning.     Ibid. 

Parties  to  an  action,  required  by  a  statute, 
are  not  merely  nominal  parties,  but  are  nec- 
essary within  the  meaning  of  the  act  of  1887. 
Reed  v.  Reed,  31  Fed.  49. 

An  action  cannot  be  removed  to  •  Federal 
SL.R.A.(K.S.) 


court  under  the  act  of  1887  on  the  ground  of 
a  sepamMe  controversy,  by  a  party  not  ac- 
tually interested  in  such  controversy.  Rand 
V.  Walker,  117  U.  8.  340,  29  L.  ed.  907, 
S  Sup.  Ct.  Rep.  769. 

HL  Scope  and  limitations  of  statute*. 

A.  In  general. 

It  is  not  intended  in  tliis  note  to  taka  np 
Mses  dealing  with  questions  as  to  the  money 
limit  to  the  jurisdiction  of  the  Federal 
courts,  nor  as  to  the  time  limit  placed 
upon  the  filing  of  a  petition  for  re- 
moval, as  these  are  restrictions  pertain- 
ing to  the  whole  subject  of  removals,  and 
not  specially  to  removals  of  separable  con- 
troversies. As  to  the  latter,  as  alrntdy 
pointed  out,  the  rirht  of  removal  was  first 
restricted  to  defendants  who  were  citizens 
of  other  states  than  that  in  which  the  action 
was  brought.  The  intention  of  Congress  in 
this  matter  was  plain.  If  it  were  to  l>e  sup- 
posed that  the  nonresident  could  not  hare 
as  fair  a  trial  in  the  state  court  as  in  the 
Federal  because  of  state  prejudice, — and  it 
is  to  be  remembered  that  the  provision  as 
to  the  removal  of  separable  controversiee 
followed  immediately  after  the  war  of  the 
Rebellion,  when  prejudices  were  greatly  In- 
tensified,— the  same  reason  would  not  hold 
good  in  the  case  of  resident  defendants. 
Therefore  it  waa  restricted  to  nonresidents.. 

But,  under  the  act  of  1875,  the  jurisdic- 
tion of  the  Federal  courts  was  enlarged  to 
nearly  the  full  limit  set  by  the  Oanstitu- 
tion.  Under  that  act,  plaintiffs  as  well  as 
defendants  could  remove;  so  tliat  a  plain- 
tiff, after  choosing  the  state  forum  in  th« 
first  instance,  might,  upon  changing  his 
mind,  carry  the  suit  into  the  Federal  courts. 
Up  to  this  time  the  policy  of  Congress  had 
been  constantly  to  enlarge  the  jurisdiction  of 
the  Federal  courts;  and,  as  expressed  by 
one  writer,  the  small  stream  of  litigation 
which  first  flowed  into  the  Federal  channels 
had,  under  this  act,  been  swollen  to  a  mighty 
torrent.  An  intention  to  confine  a  portion 
of  this  stream  to  its  natural  channel — the 
jurisdiction  in  which  it  o>riginated — is  the 
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and  tbe  said"  several  plaintiffs, — naming 
them  by  name.  It  appears  by  the  record 
that  on  October  17,  1903,  the  cause  was  re- 
moved to  the  circuit  court  of  the  United 
States.  On  December  18,  1903,  a  demurrer 
was  filed  by  the  defendants,  and  on  October 
21,  1903,  there  was  filed  a  motion  to  re- 
mand the  case  to  the  state  court  on  the 
ground  that  the  circuit  court  of  the  United 
States  is  wiUiout  jurisdiction  to  hear  and 
determine  the  cause.  April  26,  1904,  tiie 
cause  was  heard  in  the  circuit  court  on  the 
motion  to  remand  and  upon  the  demurrer. 
The  motion  to  remand  w&s  denied,  the  de- 
murrer was  sustained,  and  the  bill  dis- 
missed. From  this  decree  the  complainants 
have  appealed  to  this  court. 
The   first   question   to   be   considered   is 


wheflter  the  circuit  court  of  th«  United 
States  properly  exercised  jurisdiction  in  the 
case.  The  cause  was  removed  from  the 
state  court  to  the  circuit  court  of  the  Unit- 
ed states,  as  we  have  said,  on  the  ground 
that  there  is  a  controversy  wholly  between 
citizens  of  differeQt  states,  and  which  can 
be  fully  determined  as  between  them,  to 
wit,  a  controversy  between  the  petitioner, 
defendant,  and  the  plaintiffs.  Does  the  case 
present  a  separable  controversy? 

The  question  of  separable  controversy  has 
heea  fully  discussed  by  the  Supreme  Court 
in  a  long  line  of  oases.  The  leading  case 
upon  the  subject  is  Torrenee  t.  Shedd,  144 
U.  S.  530,  36  L.  ed.  528,  12  Sup.  Ct.  Rep. 
726.  In  that  case  Mr.  Justice  Qray,  in 
speaking  for  the  court,  said:    "But,  in  or- 


explanation  for  the  reactionary  act  of  1887, 
in  which,  in  addition  v>  raising  the  mone- 
tary limit  of  Federal  jurisdiction,  the  re- 
moval of  separable  controversies  is  again 
confined  to  defendants, — a  more  reasonable 
provision  than  that  of  the  act  of  1875.  But 
the  right  has  been  held  not  to  be  confined 
to  nonresident  defendants. 

In  Stanbrough  v.  Cook,  3  LJI.A.  400,  38 
Fed.  369,  an  action  was  brought  by  non- 
resident plaintiffs  against  certain  resident 
defendants  and  others  who  were  citizens 
of  a  third  state.  The  ca9e  was  held  remov- 
able by  the  resident  defendants.  But  the 
right  of  removal  in  a  case  like  this  is  dis- 
puted.   See  infra,  III.  e. 

Other  restrictions  bearing  upon  the  re- 
moval of  separable  controversies^  will  now 
be  considered. 

b.  As  to  aliens. 

Aliens  at  first  stood  on  the  same  ground 
as  citizens  with  respect  to  the  right  of  re- 
moval of  a  separable  controversy^  It  was 
expressly  given  to  them  in  the  act  of  1866 
{aupra,  IL  a),  but  they  were  dropped  out  of 
the  local  prejudice  act  of  1867,  and  of  the 
provision  of  the  acts  of  1875  and  1887,  1888, 
in  the  clause  providing  for  the  removal  of 
separable  controversies.  The  intention  of 
Congress  to  exclude  them  from  this  priv- 
i\ege  is  plain  enough  from  the  words  of 
the  statutes;  but,  if  there  could  be  any 
'doubt  on  the  subject,  it  has  been  cleared 
away  by  the  courts. 

In  1876  the  subject  of  removals  seems  to 
have  been  brought  especially  to  the  atten- 
tion of  Congress,  and  the  act  of  that  year 
was  passed.  Provision  for  citizens  and  sub- 
jects of  foreign  states  must  have  been  in  the 
mind  of  Congress  at  the  time,  because  in  the 
lat  clause  of  the  2d  section,  which  relates  to 
the  removal  of  a  controversy  that  is  not  sep- 
arable, they  are  especially  named;  in  the 
2d  clause,  which  relates  to  separable  con- 
troversies, they  are  not,  and,  as  in  the  local 
prejudice  subdivision  of  {  639,  that  privi- 
lege is  confined  to  citizens  of  the  United 
States.  King  t.  Cornell,  106  U.  S.  395,  27 
L.  ed,  60.  1  Sup.  Ct.  Rep.  312. 
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The  2d  section  of  the  aot  of  1876  did  not 
provide  for  the  removal  of  a  case  where 
there  was  a  separate  controversy  between  a 
subject  of  a  foreign  government  and  a  cit- 
izen of  one  of  the  United  States.  Deakin  v. 
Lea,  11  Biss.  27,  Fed.  Cas.  No.  3,695. 

As  before  stated,  the  whole  of  the  2d  sub- 
division of  i  639  relating  to  separable  con- 
troversies was  repealed'  by  the  act  of  1876 ; 
so  that  an  alien,  after  the  passage  of  that 
aot,  could  not  remove  under  the  earlier 
statute.  Ibid.:  Merchants'  Cotton  Press  & 
Storage  Co.  v.  Insurance  Co.  of  N.  A.  161 
U.  S.  368,  38  L.  ed.  196,  4  Inters.  Com, 
Rep.  499,  14  Sup.  Ct.  Rep.  367;  Hervey  v. 
Illinois  Midland  R.  Co.  7  Biss.  103,  Fed. 
Cas.  No.  6,434;  Tracy  v.  Morel,  88  Fed.  801; 
Guarantee  Co.  v.  First  Nat.  Bank,  96  Va. 
480,  28  S.  £.  909;  Woodrum  ▼.  Clay,  33 
Fed.  897. 

And,  where  two  or  three  defendants  sued 
as  a  partnership  are  seeking  removal,  the 
fact  uiat  the  requisite  citizenship  exists 
as  to  the  third  defendant,  while  the  others 
are  aUens,  is  of  no  avail,  as  their  interest 
is  joint  and  inseparable,  being  a  partner- 
ship obligation.  In  no  sense,  therefore,  is 
it  a  controversy  wholly  between  citizens  of 
different  states.     VVoodriui  v.  Clay,  supra. 

And  one  of  several  defendants,  who  is  a 
citizen  of  one  of  the  United  States,  is  not 
authorized  to  remove  a  cause  on  the  ground 
that  there  is  a  separable  controversy  be- 
tween himself  and  an  alien  plaintiff. 
Greagh  v.  Equitable  Life  Assur.  Soo.  88  Fed. 
1.  r- 

Declaration  of  intention  of  the  alien  to 
become  a  citizen  does  not  bring  him  vnthin 
the  privilege  of  the  removal  acts.    Ibid. 

c.  As  to  states. 

An   action   is  removable  on  the  ground 

of  containing  a  separable  controversy  only 
when  the  controversy  is  between  citizens  of 
different  states.  It  is  not  removable,  there- 
fore, where  the  controversy  is  between  a 
state  and  a  citizen.  Texas  v.  Day  Land  & 
Cattle  Co.  49  Fed.  593;  Indiana  v.  Tolles- 
ton  Club,  53  Fed.  18;  Connecticut  r.  Adams, 
9  0hioC.C.21.  Cn>n>n\o 
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4er  to  jjuUtj  soeh  Temorol  on  the  ground 
of  4  separate  eontrorersy  between  eitieena 
of  different  states,  tHere  must,  by  the  very 
termfl  of  the  statute,  be  a  controversy  "whieh 
can  be  fully  determined  as  between  them;' 
and,  by  the  settled  oonstruction  of  this  seo- 
tion,  the  whole  subject-matter  of  the  sidt 
must  be  capable  of  being  finally  determined 
as  between  them,  and  complc^  relief  af- 
forded as  to  the  separate  cause  of  action 
without  the  presence  of  others  originally 
made  parties  to  the  suit." 

In  Louisyille  &  N.  R.  Co.  r.  Ida,  114 
U.  S.  56,  28  L.  ed.  64,  6  Sup.  Ct.  Rep.  736, 
Mr.  Chief  Justice  Waite,  announcing  the 
opinion  of  the  Supreme  Court,  said:  "Sep- 
arate answers  by  the  several  defendants 
sued  on  joint  causes  of  action  may  present 


different  questions  for  detormination,  bat 
they  do  not  necessarily  divide  liie  suit  into 
separate  controversies.  A  defepdant  haa 
no  ri^t  to  say  that  an  action  shall  be  sev- 
eral, which  a  plaintiff  dects  to  make  joint. 
...  A  separate  defense  may  defeat  a 
joint  recovery,  but  it  cannot  deprive  a 
plaintiff  of  his  right  to  prosecute  his  own 
suit  to  final  determination  in  his  own  way. 
The  cause  of  action  is  the  subject-matter 
of  tiie  controversy,  and  that  is,  for  all  the 
purposes  of  the  suit,  whatever  the  plaintiff 
declares  it  to  be  in  his  pleadings.  .  .  . 
On  the  one  side  of  the  controversy  upon  that 
cause  of  action  is  the  plaintiff,  and  on  the 
other  all  the  ddfendants.  The  separate  de> 
f enses  of  the  defendants  relate  only  to  their 
respective  interests  in  the  one  eontxoversy. 


d.  As  to  residence. 

Since  the  controversy  must  be  between 
citizens  of  different  states,  mere  allemtion 
of  residence  is  not  enough.  Laden  v.  Medc, 
66  O.  C.  A.  361,  130  Fed.  877. 

Wherever  in  this  note  removing  defend- 
ants are  referred  to  as  nonresidents,  it  may 
be  understood  that  the  term  is  used  for  the 
sake  of  brevity,  and  that  in  all  oases  it 
means  citizens  of  states  other  than  that  of 
the  other  party  to  the  controversy.  The  act 
is  too  plain  to  admit  of  any  question,  that 
citizenship,  and  not  mere  residence.  Is  re- 
ferred to,  had  there  been  no  decision  con- 
struing  it.  All  through  the  reports  the 
courts  refer  to  "nonresident"  defendants; 
but  it  is  not  to  be  supposed  that  they  in- 
tend that  residence  may  be  taken  as  a  sub- 
stitute for  the  citizenship  requirement  of  the 
statutes. 

<e.  As  to  citizenship. 

The  question  whether  the  last  dause  of 
the  2d  section  of  the  act  of  1876  and  the  cor- 
responding clause  of  the  acts  of  1887  and 
1888  provide  for  the  removal  of  a  separable 
controversy  when  the  plaintiff  or  pUiintiffs 
and  the  defendants  are  citizens  of  dif- 
ferent states — that  is,  where  no  defend- 
ant is  a  citizen  of  the  same  state  aa  the 
plaintiff — is  not  yet  settled.  The  language 
of  the  clause,  taken  by  itself,  would  appear 
to  permit  it,  the  only  restriction  seeming 
to  be  that  the  removing  defendant  must  be 
one  actually  interested  in  the  controversy. 
The  advantage  of  such  a  construction  to  pe- 
titioners would  be  to  allow  removal  by  one 
or  any  number  of  defendants  less  than  the 
whole,  whereas,  under  the  preceding  clause, 
which  relates  to  controversies  between  citi- 
zens of  different  states,  all  of  the  defend- 
ants must  join  in  the  petition. 

In  Stanbrough  v.  Cook,  3  L.R.A.  400,  38 
Fed.  369,  the  court  said  that,  according  to 
the  plain  intent  and  meaning  of  the  lan- 
guage used  in  the  act  of  1888,  cases  coming 
within  the  3d  clause  dealing  with  separable 
eontroversies  wholly  between  citizens  of  dif- 
ferent states,  the  actions  were  removable 
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by  any  one  or  more  of  the  dafendants  aotn- 
ally  interested  in  such  oontroven^.  In  this 
ease  tiie  plaintiff,  a  nonresident,  Inonght  his 
action  against  certain  resident  defendanta, 
as  well  as  defendants  who  were  citizens  of 
a  third  state.  Only  the  resident  defendants 
petitioned,  and  they  were  allowed  to  remove 
the  suit.  The  real  question  in  the  case, 
however,  was  whether  a  resident  defendant 
could  remove  a  separable  controversy,  the 
point  now  under  consideration  not  being 
uiged. 

In  Grindrod  v.  Crine,  22  Fed.  267,  where 
plaintiffs  and  defendants  were  citizens  of  dif- 
ferent states,  an  action  was  held  removable 
by  one  of  the  defendants  alone,  on  the 
ground  of  a  separable  controversy,  under 
the  2d  section  of  the  act  of  1876,  providim 
that  "either  one  or  more  of  the  plaintiA 
or  defendants,  actually  interested  in  sudi 
oontroverqr,  may  remove  said  suit."  In 
this  case  the  plaintiffs  were  citizens  of 
Pennqylvaaia,  the  petitioning  defendant  was 
a  citizen  of  Massachusetts,  and  the  other 
defendants,  citizens  of  New  York.  The 
court  cites  aa  authority  for  the  ruling,  Bar- 
ney V.  Latham,  103  U.  S.  206,  26  L.  ed.  614; 
Keriing  v.  Cotzhausen,  16  Fed.  706;  and 
Mosher  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  10 
Fed.  840.  In  the  first  two  oases  all  of  the 
plaintiffs  and  defendants  were  not  citizens 
of  different  states,  while  the  last  is  too 
meagerly  reported  to  show  what  the  citizen- 
ship of  the  parties  was. 

In  Weller  v.  J.  B.  Pace  Tobaeoo  Co.  32 
Fed.  860,  the  question  was  carefully  consid- 
ered, and,  in  referring  to  the  separable  con- 
troversy clauae  of  the  act  of  1887,  the  court 
said  the  dause  had  been  many  times  con- 
sidered by  the  Supreme  Court,  but  that  its 
dedsions  would  be  searched  in  vain  for  a 
single  instance  where  it  had  been  applied 
to  a  case  in  which  all  the  plaintiffs  were 
citizens  of  one  state  and  all  the  defendants 
citizens  of  another.  The  court  said  the 
clause  was  never  intended  to  cover  cases  al- 
ready covered  by  the  preceding  clause.  The 
separable  controversy  dause  was  in  effect 
a  saving  dause.  "When,  upon  arranging 
parties  u>  any  suit  according  to  their  inter- 
ests," continued  the  ooart,  "citizens  of  the 
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The  oontroveray  is  the  case,  and  the  case 
is  not  divisible." 

In  Crump  v.  Thurber,  116  U.  S.  60,  20 
L.  ed.  329,  6  Sup.  Ct.  Rep.  1154,  Mr.  Jus- 
tice Blatchford,  for  the  Supreme  Court, 
said:  "The  jurisdiction  of  the  circuit  court 
must  be  determined,  for  the  purposes  of 
this  case,  by  -tiie  status  of  the  parties  and 
the  nature  of  the  relief  which  had  been 
asked  by  the  plaintiff  at  the  time  of  the 
application  for  removal."  Blake  v.  McKim, 
103  U.  S.  336,  26  L.  ed.  663;  Hyde  t.  Bu- 
ble,  104  U.  S.  407,  26  jL-  ed.  823;  Ayres  ▼. 
Wiswall,  112  U.  S.  187,  28  L.  ed.  693,  6 
Sup.  Ct  Rep.  90;  Brown  v.  Trousdale,  138 
U.  S.  389,  34  L.  ed.  987,  fl  Sup.  Ct.  Rep. 
308;  Wilson  t.  Oswego  Twp.  161  U.  S. 
67,  38  L.  ed.  75,  14  Sup.  Ct  Rep.  269. 


These  cases  decide  that  the  issue  brought 
before  the  court  in  cases  of  alleged  separa- 
ble controversy  is  not  whether  the  part^ 
asking  for  the  removal  may  have  a  s^ia- 
rate  decree  and  a  separate  execution,  but 
what  tiie  whole  case  shows  the  controversy 
to  be.  Each  case  of  a  defendant  petition- 
ing for  removal  of  a  cause  presents  the 
question  whether  the  whole  subject-matter 
of  the  suit  can  be  determined  between  the 
plaintiff  and  tiie  petitioning  defendant  with- 
out the  presence  of  the  other  parties.  The 
policy  of  courts— especially  of  equity  courts 
— is  not  to  divide  the  subject-matter  of  a 
great  controversy  into  a  multitude  of  small 
controversies,  and  the  statute  of  removal 
does  not  call  for  such  division.  Mr.  Jus- 
tice Story  states  with  perfect  clearness  the 


same  state  are  found  on  both  sides  of  a 
litigation,  a  removal  cannot  ordinarily  be 
had,  because,  under  the  decisions,  the  con- 
troversy ...  is  not  between  citizens  of 
dilferent  states.  The  effect  of  the  clause 
.  .  .  is  to  provide  that  in  those  cases  a 
defendant  or  defendants  may  nevertheless 
remove  upon  showing  that  there  is  in  the 
suit  a  controversy  which  is  wholly  between 
such  defendant  or  defendants  on  the  one 
side  and  citizens  of  other  states  on  the 
other." 

And  in  New  Jersey  Zinc  &  I.  Co.  v.  Trot- 
ter, 18  Fed.  337,  the  court  said  the  2d  clause 
of  {  2  of  the  act  of  1876  was  predicated 
upon  the  fact  that  actions  were  often  in 
their  nature  several,  and  frequently  em- 
braced more  than  one  controversy.  Tlie  ob- 
ject of  the  clause  was  to  enable  citizens  of 
the  different  states,  who  found  themselves 
involved  in  a  suit  in  which  more  than  one 
controversy  existed,  and  one  of  which  was 
capable  of  being  fully  determined  without 
the  presence  of  the  other  parties  named  in 
the  action,  to  avail  tnemsetves  of  their  con- 
stitutional right  to  have  their  separate  con- 
troversy settled  in  a  Federal  court. 

The  ambiguous  language  of  the  section  in 
which  the  separable  controversy  clause  is 
found  has  also  led  to  a  division  of  the  lower 
courts  upon  the  question  whether  the  clause 
applies  to  sepaj-able  controversies  alone.  It 
is  not  intended  to  examine  this  line  of  cases 
at  length  as  this  note  is  not  concerned  with 
the  removal  of  suits  containing  a  single  con- 
troversy; but  as  the  cases  are  analogous, 
and  the  same  reasoning  is  applied  to  the 
determination  of  both  questions,  ihe  cases 
should  at  least  be  noted  here  for  the  assist- 
ance they  may  afford  in  settling  the  ques- 
tion whether  a  separable  controversy  can  be 
carried  to  the  Federal  courts  where  plaintiffs 
and  defendants  are  all  citizens  of  different 
states. 

On  one  side  of  the  question,  stand  Arapa- 
hoe County  V.  Kansas  Citv  P.  R.  Co.  4  Dill. 
277,  Fed.  Cas.  No.  50-2;  Mutual  L.  Ins.  Co. 
V.  Champlin,  22  Blatchf.  334,  21  Fed.  85; 
Gamer  v.  Second  Nat.  Bank,  66  Fed.  369; 
and  Hunter  v.  Conrad,  86  Fed.  803,— hold- 
ing a  sinffle  controversy  removable  under 
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the  separable  controversy  clause,  on  a  literal 
rendering  of  the  statute.  The  opposite 
ground  ia  occupied  by  Western  U.  Tel^.  Co. 
V.  Brown,  32  Fed.  337;  Rogers  v.  Van 
Nortwidc,  45  Fed:  613;  Thompson  v.  Chi- 
cago, St  P.  4  K.  C.  R.  Co.  60  Fed.  773; 
Watson  v.  Asbury  Park  &  B.  Street  R.  Co. 
73  Fed.  1,— which  hold,  like  Weller  v.  J. 
B.  Pace  Tobacco  Co.  «upra,  that  Congress  did 
not  intend  to  provide  in  this  clause  for  cases 
already  covered  in  the  preceding  clause. 

Obiter  statements  to  the  same  effect  are 
to  be  found  in  several  Supreme  Court  opin- 
ions, but  in  Gamer  v.  Second  Nat  Bank, 
supra,  the  court  said  that,  while  undoubted- 
ly there  were  many  decisions  of  the  Supreme 
Court  which  on  first  reading  would  seem  to 
imply  that  the  clause  applied  only  where 
a  suit  contained  more  than  one  controversy, 
yet  when  these  cases  were  examined,  it 
would  be  found  that  in  each  and  all  of  them 
there  was  at  least  one  defendant  a  citizen 
of  the  same  state  as  one  or  more  of  the 
plaintiffs;  and  that,  of  course,  in  such  suits 
this  clause  could  be  availed  of  only  when, 
besides  tne  controversy  between  citizens  of 
the  same  state,  there  was  also  a  separable 
controversy  between  citizens  of  different 
states. 

The  opinion  in  Weller  v.  J.  B.  Pace  To- 
bacoo  Co.  supra,  that  the  separable  con- 
troversy clause  was  not  int«ided  to  apply 
to  ground  already  covered  by  the  precedmg 
or  diverse  citizenship  clause,  appears  to  h« 
based  upon  the  soundest  reasoning;  but,  as 
the  law  is  not  actually  written  so,  the  opin- 
ions to  the  contrary  are  not  without  weight 
It  remains  for  the  Supreme  Court  to  say 
which  shall  prevail. 

IV.  What  constitutes  separable  controverify. 

a.  The  general  rules. 

1.  Elements  of  separable  controversy. 

The  general  rules  formulated  for  deter- 
mining whether  a  suit  is  made  up  of  separa- 
ble controversies  are  not  wholly  satisfao- 
tory.  It  has  been  hard  for  the  courts  to 
make  a  definition  that  will  fit  every  ease. 
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theory  of  equity  courts  upon  the  subject  of 
parties:  '^It  is  the  great  object  of  courts 
of  equS^  to  put  an  end  to  litigation,  and 
to  settle,  if  possible,  in  a  single  suit,  the 
rights  of  all  parties  interested  or  affected 
by  the  subject-matter  in  controversy."  2 
Story,  Eq.  Jut.  {  1526. 

The  later  cases  of  the  Supreme  Court  al- 
so state  the  rule  in  conformity  with  the 
early  and  leading  cases  which  we  have  cited. 
In  Minnesota  v.  Northern  Securities  Co. 
194  U.  S.  64,  48  L.  ed.  878,  24  Sup.  Ct. 
Rep.  602,  the  eourt  says:  "Under  exist- 
ing statutes  regulating  the  jurisdiction  of 
the  courts  of  the  United  States,  a  case  can- 
not be  removed  from  a  state  court  as  one 
arising  under  the  Constitution  or  laws  of 
the  United  States  unless  the  plaintiff's  com- 


plaint, bill,  or  declaration  shows  it  to  be 
a  case  of  that  character.  'If  it  does  not  ap- 
pear at  the  outset,'  this  court  has  quite  re- 
cently said,  'that  the  suit  is  one  of  which 
the  circuit  court,  at  the  time  its  jurisdic- 
tion is  invoked,  could  properly  take  cogni- 
zance, the  suit  must  be  dismissed.' " 

The  court)  in  its  opinion,  cites  and  quotes 
Third  Street  &  Suburban  R.  Co.  v.  Lewis, 
173  U.  8.  467,  43  L.  ed.  766,  19  Sup.  Ct. 
Rep.  451;  Chappell  v.  Waterworth,  155  U. 
8.  102,  39  L.  ed.  86,  16  Sup.  Ct  Rep.  34. 
The  case  contains  a  further  reference  to 
all  the  leading  recent  authorities  upon  this 
subject.  While  the  doctrine  of  the  Supreme . 
Court  is  clear  that  a  cause  cannot  be  re- 
moved from  a  state  court  to  the  circuit 
court  of  the  United  States  unless  the  juris- 


It  is  better,  therefore,  to  note  how  the  rules 
have  been  applied  to  particular  actions,  than 
to  rely  on  the  universal  application  of  the 
rules  themselves.  In  general,  it  may  be  said, 
after  an  examination  of  all  the  decisions, 
that  the  courts  have  pointed  out  three  ele- 
ments of  a  separate  controversy. 

First  of  all  the  suit  must  be  made  up  of 
separate  and  distinct  controversies.  The 
Supreme  Court  has  said  that  each  of  these 
controversies  must  have  in  itself  the  ele- 
ments of  a  separate  and  distinct  cause  of 
action;  or,  at  least,  the  suit  must  be  capa- 
ble of  separation  into  parts,  with  a  portion 
of  the  defendants  alone  interested  in  one 
pert  and  another  portion  alone  interested  in 
another  part. 

Second^  the  parties  to  each  controversy  of 
the  kind  just  mentioned  must  be  citizens  of 
different  states.  Otherwise  the  controversies 
would  be  separate,  but  not  separable. 

Third,  the  controversy  must  be  such  that 
the  whole  subject-matter  of  the  suit  can  be 
finally  determined  as  to  the  parties  to  the 
controversy  upon  which  removal  is  sought. 
Therefore,  although  the  suit  may  contain 
separate  and  distinct  controversies,  and  al- 
though the  parties  to  each  controversy  may 
be  citizens  of  different  states,  still,  if  the 
third  requisite  does  not  exist,  the  suit  does 
not  contain  a  separable  controversy. 

If  all  of  the  above-named  elements  of  a 
separable  controversy  are  found  in  the  suit, 
it  does  not  matter  whether  the  controversy 
is  the  main  one  or  not,  for  the  purpose  of 
removal.  If  any  one  of  them  is  missing, 
however,  that  fact  is  fatal  to  the  right  of 
removal. 

To  have  entitled  a  party  to  a  removal 
under  the  2d  section  of  the  act  of  1875,  there 
must  have  existed  in  the  suit  a  separate  and 
distinct  cause  of  action,  in  respect  to  which 
all  the  necessary  parties  on  one  side  were 
citizens  of  different  states  from  those  on 
the  other.  Hyde  v.  Ruble,  104  U.  S.  407, 
26  L.  ed.  823 ;  Council  v.  Utica,  U.  ft  E.  R. 
Co.  13  Fed.  241. 

In  Sexton  v.  Seelye,  89  Fed.  705,  the  court 
said  it  was  settled  by  repeated  adjudications 
of  the  Supreme  Court  that  a  right  to  re- 
move a  cause  on  the  ground  of  a  separable 
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controversy  existed  only  in  that  class  of 
cases  where  the  complaint  disclosed  two  or 
more  separate  causes  of  action. 

In  Barth  v.  Coler,  9  C.  C.  A.  81,  19  U. 
S.  App.  646,  60  Fed.  466,  it  was  said  to  be 
settled  that  a  case  was  not  removable  on 
the  ground  of  a  separable  controversy,  unless 
the  cause  of  <U!tion  sued  upon  was  capable 
of  separation  into  two  or  more  independent 
suits,  one  of  which  was  wholly  between 
citizens  of  different  states,  in  such  sense  that 
it  might  be  fully  determined  as  between 
them  without  the  presence  of  the  other 
parties  to  the  record. 

In  Mutual  Reserve  Fund  life  Asso.  t. 
Farmer,  23  C.  0.  A.  574,  36  U,  S.  App.  771, 
77  Fed.  029,  it  was  held  that  a  suit  could 
not  he  removed  on  the  ground  of  a  separable 
controversy,  unless  the  complaint  disclosed 
two  or  more  causes  of  action,  one  of  which 
was  wholly  between  citisens  of  different 
states. 

In  Patchin  v.  Hunter,  38  Fed.  61,  it  was 
held  that,  to  have  constituted  a  separable 
controversy  within  the  removal  clause  of 
the  act  of  1875,  there  must  have  existed  in 
the  suit  a  separate  and  distinct  cause  of  -ac- 
tion on  which  a  separate  and  distinct  suit 
might  properly  have  been  brought,  all  of  the 
parties  on  one  side  of  such  separate  con- 
troversy being  citizens  of  different  states 
from  those  on  the  other.  To  the  same  effect 
is  Deere  v.  Chicago,  M.  ft  St.  P.  R.  Co.  85 
Fed.  876. 

In  Boatmen's  Bank  v.  Fritzlen,  68  C.  C. 
A.  288,  135  Fed.  650,  separate  and  distinct 
causes  of  action  disclosed  by  the  record  in 
a  single  suit,  upon. either  of  which  a  sepa- 
rate suit  could  have  been  maintained,  and 
the  determination  of  neither  of  which  was  es- 
sential to  the  disposition  of  the  other,  were 
held  to  constitute  sepaj'ate  controversies 
within  the  meaning  of  the  acts  of  Congress. 

In  Townsend  v.  Sykes,  38  La.  Ann.  410,  it 
was  held  that,  in  order  that  a  suit  might  be 
removed  as  containing  a  separable  contro- 
versy, there  must  exist  in  it  a  separate  and 
distinct  cause  of  action  on  which  a  separate 
and  distinct  suit  might  have  properly  been 
brought,  and  complete  relief  afforded  as  t* 
such  cause  of  action,  ^th  all  of  the  partie* 
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diction  of  the  circuit  court  ia  dearly  shown 
bj  the  plaintiff's  statement  of  his  own  case, 
and  while  that  want  cannot  be  supplied  by 
any  statement  in  the  petition  for  removal 
or  in  the  subsequent  pleadings,  it  ought 
nevertheless  to  be  said  that  this  rule  has 
no  reference  to  averments  of  the  moving 
party  as  to  rules  of  law,  or  as  to  any  other 
matters  unnecessarily  or  immaterially  stat- 
ed either  in  the  allegations  of  a  bill  or  in 
the  prayer  for  relief.  The  party  invoking 
the  aid  of  the  court  to  remove  a  case  is  en- 
titled to  have  the  court  look  not  only  at 
the  pleadings  of  the  moving  party,  but  to 
look  carefully  also  at  the  Constitution,  stat- 
utes, and  judicial  decisions  of  any  state, 
so  far  as  they  bear  upon  the  question  at 
issue.     In  examining  the  case  before  us  in 


the  light  of  the  rule  of  the  Supreme  Court, 
we  have  no  difficulty  in  coming  to  a  con- 
clusion that  the  case  falls  distinctly  with- 
in the  decisions  which  we  have  cited. 

In  Auer  v.  Lombard,  19  C.  C.  A.  72,  33 
U.  S.  App.  438,  72  Fed.  200,  Uiis  court  had 
before  it  the  statute  of  Colorado  which  is 
now  before  us.  In  that  case  the  court  re- 
ferred to  the  fact  that  a  single  creditor  may 
with  great  facility  proceed  against  a  non- 
resident stockholder  by  a  suit  at  law,  and 
referred  by  way  of  illustration  to  Flash  v. 
Conn,  109  U.  S.  371,  27  L.  ed.  966,  3  Sup. 
Ct.  Rep.  263.  Under  the  ruling  in  that 
case,  this  court  was  led  to  forecast  the  con- 
struction of  the  statute  of  Colorado  which 
the  courts  of  that  state  might  fairly  put 
upon   it,   and  concluded  that  those  courts 


on  one  side  of  the  controversy  citizens  of 
different  states  from  those  on  the  other ;  or 
it  must  have  been  capable  of  separation  into 
parts,  80  that  in  one  of  the  parts  a  con- 
troversy was  presented  with  citizens  of  one 
state  on  one  side  and  citizens  of  another 
state  on  the  other,  which  could  be  fully  de- 
termined without  the  presence  of  the  other 
party  to  the  suit  as  it  had  been  begun. 

To  say  the  least,  said  the  court,  in  Fraser 
V.  Jennison,  106  U.  S.  191,  27  L.  ed.  131, 
1  Sup.  Ct.  Rep.  171,  the  case  must  be  one 
capable  of  separation  into  parts  so  that  in 
one  of  the  parts  a  controversy  will  be  pre- 
sented with  citizens  of  one  or  more  states  on 
one  side  and  citizens  of  other  states  on  the 
other,  which  can  be  fully  determined  with- 
out the  presence  of  any  of  the  other  parties 
to  the  suit  as  it  has  been  begun. 

"Under  the  decisions,  moreover,"  said  the 
court  in  Weller  v.  J.  B.  Pace  Tobacco  Co. 
32  Fed.  860,  "this  'controversy  in  a  suit' 
must  be  sepsLrable;  that  is  to  say,  there 
must  be,  in  such  suit,  a  separate  and  dis- 
tinct cause  of  action,  and  the  case  mtist  be 
one  capable  of  separation  into  parts." 

To  authorize  a  removal,  the  action  most 
be  one  capable  of  separation  into  two  or 
more  separate  and  distinct  controversies  or 
suits.  Ames  v.  Chicago,  S.  F.  &  C.  R.  Co. 
39  Fed.  881. 

In  Oudger  v,  Western  North  Carolina 
R.  Co.  21  Fed.  81,  the  court  said  that 
the  word  "controversy"  was  employed 
in  the  statute,  and  a  "separate  con- 
troversy" was  not  identical  in  significa- 
tion with  a  "separable  cause  of  ac- 
tion." There  might  be.  separate  remedies 
against  the  several  parties  for  the  same 
cause  of  action,  as  in  an  action  for  a  joint 
tort,  but  there  was  only  one  subject-matter 
of  controversy  involved.  Where  there  were 
separate  and  distinct  causes  of  action  in  the 
same  suit,  either  of  which  might  be  sued  on 
alone,  then  there  were  separable  controver- 
sies within  the  meaning  of  the  statute. 

It  is  uniformly  held,  said  the  court  in 
Helms  V.  Northern  P.  R.  Co.  120  Fed.  389, 
that,  in  order  to  justify  a  removal,  the  case 
must  present  two  or  more  distinct  causes  of 
action.  Little  attempt-  however,  had  been 
6L.R>A.(N.S.) 


made  to  define  what  should  constitute  a 
cause  of  action  within  this  rule.  But  in 
many  of  the  cases  it  was  said  that  the  cause 
of  action  miut  be  one  upon  which  a  separate 
and  distinct  suit  might  have  been  brought. 
In  actions  for  tort  this  rule  would  furnish 
no  guidance,  for  there  the  liability  was  sev- 
eral, and  a  separate  suit  might  be  main- 
tained against  every  party  who  was  legally 
liable  for  the  wrong. 

Since  Barney  v.  Latham,  103  U.  S.  205, 
26  L.  ed.  514,  the  2d  clause  of  the  act,  or 
the  2d  section  of  the  act  of  1875,  has 
been  repeatedly  before  the  court;  and  "in  no 
cause,  however,"  said  the  court  in  Anderson 
V.  Appleton,  32  Fed.  865,  "has  that  court 
found  the  facts  such  as  to  warrant  the  hold- 
ing that  there  was  a  separable  controversy 
in  the  particular  case,  while  it  has  affirmed 
and  repeatedly  reaffirmed  the  proposition 
that,  to  entitle  a  party  to  removal  under 
that  clause,  there  must  exist  in  such  suit 
a  separate  and  distinct  cause  of  action; 
that  the  case  must  be  one  capable  of  separa- 
tion into  parts."  In  Barney  t.  Latham,  how- 
ever, tlie  court  held  that  a  separate  con- 
troversy existed  (see  infra,  V.  a,  5) ;  and 
so  it  did  in  the  Pacific  Railroad  Removal 
Cases,  115  U.  S.  1,  29  L.  ed.  319,  5  Sup.  Ct 
Rep.  1113  (see  infra,  V.  a,  3);  Connell  v. 
Smiley,  156  U.  S.  335,  39  L.  ed.  443,  15  Sup. 
Ct.  Rep.  353,  infra,  V.  a,  1;  and  in  Geer  v. 
Mathieson  Alkali  Works,  190  U.  S.  428,  47 
L.  ed.  1122,  23  Sup.  Ct.  Rep.  807,  infra,  V. 
d,  1. 

In  Wilson  v.  St.  Louis  ft  S.  F.  R.  Co.  22 
Fed.  3,  Affirmed  in  114  U.  S.  60,  29  L.  ed. 
60,  5  Sup.  Ct.  Rep.  738,  the  court  said  that 
the  doctrine  was  pretty  well  established 
that,  if  a  nonresident  party  had  an  interest 
in  a  controversy  which  was  separate  and  dis- 
tinct, and  did  not  necessarily  involve  the  in- 
terest of  the  other  defendants  in  the  issue, 
or  the  other  party  on  the  same  side,  he  could 
remove  the  case  into  the  Federal  courts.  On 
the  other  hand,  if  the  interests  of  the  other 
parties  were  so  identified  and  so  mixed  that 
they  must  and  should  be  decided  together, 
and  depended  on  the  final  decree,  which 
must  depend  upon  and  involve  the  rights 
of  both  parties,  then  it  could  not  be  removed 
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might  properly  bold  that  the  remedy  under 
these  stfttutes  would  be  at  laii^  in  behalf 
of  each  creditor  severally  against  one  or 
more  stockholders.  The  decision  of  Auer 
V.  Lombard,  however,  did  not  necessarily 
depend  upon  that  construction  being  given 
to  the  statute.  The  appeal  must  in  any 
event  have  been  dismissed,  in  view  of  Swan 
Land  &  Cattle  Co.  v.  Frank.  148  U.  a  603, 
37  L.  ed.  677,  13  Sup.  Ct.  Rep.  691,  in  which 
the  Supreme  Court  held  that  in  an  action 
of  that  kind,  affecting  the  corporate  rights 
of  a  corporation,  such  corporation  is  an  in- 
dispensable party.  Since  the  decision  of 
that  cause,  Uie  supreme  court  of  Colorado 
has  construed  the  statute  in  question  in 
Zang  V.  Wyant,  25  Colo.  551,  71  Am.  St. 
Rep.  145,  66  Pac.  565,  and  has  held  that  a 


suit  in  equify  1^  or  for  all  the  creditors  Is 
the  appropriate  mode  of  enforcing  a  lia- 
bility under  this  statute.  The  Colorado 
court,  in  coming  to  this  conclusion,  cited 
and  relied  upon  Terry  v.  Littie,  101  U.  S. 
216,  26  L.  ed.  864. 

In  the  case  at  bar  we  have  recited  the 
substantial  averments  and  prayers  of  the 
bill  of  complaint  in  order  to  bring  clearly 
before  us  the  subject-matter  of  the  con- 
troversy and  the  precise  relief  sought,,  such 
relief  depending,  as  we  have  shown,  upon 
tiie  averments  which  the  plaintiff  has  made 
in  his  pleadings.  The  respondents  are  stock- 
holders of  a  state  bank  in  Colorado,  which 
is  alleged  to  have  failed  and  to  have  become 
insolvent.  The  relief  sought  against  these 
shareholders  under  the  laws  of  Colorado  is 


where  one  of  the  parties  was  a  citizen  of  the 
same  state  with  the  plaintiff  or  defendant. 

Where  the  controversy  was  inseparable  as 
between  citizens  of  different  states  from  that 
between  citizens  of  .the  same  state  there 
could  have  been  no  removal,  either  under  the 
act  of  1866  or  the  act  of  1875.  Chester  v. 
Chester,  7  Fed.  1. 

The  statute  of  1876  required  only  that 
there  should  be  a  controversy  between  citi- 
zens of  different  states  that  could  be  fully 
determined  between  them.  That  controversy 
need  not  have  been  the  main  one  in  the  suit. 
Farmers'  Loan  ft  T.  Co.  v.  Chicago,  P.  &  S. 
W.  R.  Co.  9  Biss.  133,  Fed.  Ca«.  No.  4,666. 

And,  if  a  cause  could  be  removed  where 
there  was  a  controversy,  which  need  not  have 
been  the  principal  one,  the  removal  took  the 
principal  controversy  and  all  other  contro- 
versies in  the  cause  from  the  state  to  the 
Federal  court.    Ibid. 

In  construing  the  act  of  1876,  the  eourt, 
in  Sheldon  v.  Keokuk  Northern  Line  Packet 
Oo.  9  Biss.  307,  1  Fed.  789,  said,  the  statute 
provided  that  "when,  in  any  suit,  .  .  . 
there  shall  be  a  controversy  which  is  wholly 
between  citizens  of  different  states,  and 
which  can  be  fully  determined  as  between 
them,"  etc.  It  did  not  say  an  actual  con- 
troversy, which  would  exclude  mere  nominal 
parties,  nor  the  principal  controversy,  which 
would  devolve  upon  the  court  the  duty,  of 
determining  between  them  which  should  be, 
considered  the  main,  and  which  the  sub- 
ordinate, controversy ;  but  the  language  was 
"a  controversy,"  which  meant  any  actual 
controversy  in  wbich  both  parties  had  an  in- 
terest. And  that  there  might  be  two  or 
more  such  controversies  arising  in  the  seme 
suit  was  manifest,  and  was  clearly  con- 
templated by  the  act.  The  court,  in  illus- 
trating what  would  constitute  a  separable 
controversy,  took  the  case  of  a  suit  brought 
in  Wisconsin,  by  a  resident  thereof,  against 
two  makers  of  a  joint  promissory  note,  one 
of  whom  resided  in  Wisconsin  and  the  other 
in  Missouri.  The  action  in  this  case  was 
joint,  and  the  interest  of  the  defendants  was 
not  several.  But  supposing  one  defendant 
to  be  the  maker  residing  in  Missouri,  and 
the  other,  the  indorser,  residing  in  Wisoon- 
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sin,  both  of  whom,  under  the  law  of  Wiscon- 
sin, might  be  sued  in  the  same  action,  the 
obligation  and  interest  of  the  parties  were 
several,  and  the  controversy  between  the 
plaintiff  and  maker  might  be  entirely  dis- 
tinct from  the  one  between  the  plaintiff  and 
indorser,  and  fully  capable  of  determination 
as  between  them  without  the  presence  of 
the  other  defendant.  Such  a  case  falls  prop- 
erly under  the  second  clause,  and  would  be 
removable  on  the  application  of  the  defend- 
ant, who  was  a  resideift  of  Missouri,  with- 
out joining  his  codefendant. 

So  long  as  a  distinct  controversy  between 
citizens  of  different  states  existed  it  need  not 
have  been  the  main  controversy  in  the  case  to 
entitle  an  action  to  have  been  removed  under 
the  act  of  1875.  "There  is  no  suggestion," 
said  the  court  in  Bybee  v.  Hawkett,  6  Sawy. 
593,  6  Fed.  1,  "of  any  particular  kind  or 
degree  of  controversy  as  a  main  or  principal 
one,  or  a  minor  or  incidental  one;  so  that 
the  controversy  is  wholly  between  citizens 
of  different  states,  and  one  which  can  be 
fully  determined  as  between  them." 

But  a  separable  controversy  in  a  cause, 
about  which  the  parties  may  be  arranged, 
within  the  meaning  of  the  removal  statutes, 
must  he  something  more  that  a  mere  col- 
lateral or  incidental  dispute  or  question  of 
fact  or  of  law,  and  must  amount  to  a  sub- 
stantial controversy  in  respect  to  relief 
sought,  which  can  be  granted  or  denied  ac- 
cording to  the  rights  of  the  parties  as  they 
may  be  ascertained.  Security  Co.  v.  Pratt, 
64  Fed.  405. 

The  right  of  removal  in  the  event  of  a 
separable  controversy  under  the  act  of  1875 
did  not  include  an  incidental  controversy 
which  might  arise  during  the  progress  of 
the  cause,  and  where  the  parties  might  come 
in  for  the  protection  of  their  interests.  So. 
where,  after  a  litigation  of  twenty  years' 
standing,  involving  the  disposition  of  cer- 
tain property  and  a  division  of  the  pro- 
ceeds for  the  benefit  of  the  various  claim- 
ants, nonresident  defendants  appeared  for 
the  first  time  claiming  that  since  the  litiga- 
tion had  begun  they  had  made  valuable  im- 
nrovements  on  part  of  the  land,  for  which 
they  wwe  entitled  to  a  lien,  andiMi9d.tIie|tit 
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for  a  liability  double  the  amount  of  the  par 
value  of  the  stock  owned  by  the  sharehold- 
ers. The  bill  states  a  cause  of  action  in 
which  all  the  defendants  who  have  been 
joined  are  distinctly  interested.  The  prayers 
of  the  bill  call  for  the  appointment  of 
a  special  master,  an  accounting  in  favor 
of  all  the  creditors,  and  a  pro  rata  pay- 
ment to  them  of  such  percentage  as  they 
shall  be  entitled  to  receive,  "provided  lia- 
bility is  enforced  against  all  the  stockhold- 
ers of  said  bank,  and  is  fully  paid  by  them." 
The  third  prayer  makes  it  the  duty  of  the 
court  to  cause  a  final  repayment  to  be  made 
to  the  defendants  of  any  sum  remaining  aft- 
er th«  double  liability  of  the  shareholders 


has  been  enforced,  and  after  all  the  credi- 
tors have  been  paid  in  full,  if  that  8ta4«  of 
fact  shall  arise.  Clearly,  the  avennenta  and 
the  prayers  of  the  bill  do  not  lead  toward 
relief  against  any  one  stockholder  without 
an  accounting  in  which  all  are  interested. 
The  whole  subject-matter  of  the  suit  is 
not  capable  of  being  finally  determined 
without  joining  all  the  defendants  who  are 
made  parties  to  the  suit.  We  are  not  called 
upon  to  decide  whether  or  not  ce^in  other 
parties  are,  indeed,  necessary  to  b^  joined, 
in  order  that  complete  and  conclusive  re- 
lief may  be  obtained  in  equify.  The  case 
clearly  calls  for  a  proportionate  liability 
of  all  stockholders,  as  in  Terry  v.  Little, 


be  recognized  in  the  distribution  of  the  pro- 
ceeds of  any  sale  that  might  be  made  of  the 
property,  it  was  held  that  the  controversy 
was  not  separable.  Ellis  v.  Sisson,  11  Biss. 
187,  II  Fed.  353. 

»  Where  the  relief  sought  against  one  of 
several  defendants  is  merely  incidental  to 
the  main  purpose  of  the  suit,  the  fact  that 
such  incidental  relief  pertains  to  only  one 
of  the  defendants  does  not  make  it  a  separa- 
ble controversy  so  as  to  give  him  the  right  of 
removal.  MacGinniss  v.  Boston  &  M.  C!on- 
sol.  Copper  ft  S.  Min.  Co.  66  C.  C.  A.  648, 
119  Fed.  96. 

,,  In  Tyler  v.  Hagerty,  2  Flipp.  267,  Fed. 
Cas.  No.  14,308,  the  court  thought  to  have 
enabled  a  nonresident  defendant  to  remove 
a  cause  under  the  act  of  1875,  the  contro- 
versy between  him  and  the  plaintiff  mu'^t 
have  been  one  that  would  have  settled  the 
•whole  controversy  in  the  suit. 

But  in  Wormser  v.  Dahlman,  16  Blatchf. 
319,  Fed.  Cas.  No.  18,048,  the  court  said 
that  the  language  of  subdivision  2  of  {  639, 
U.  R.  Bev.  Stot.  (U.  S.  Comp.  SUt.  1901,  p. 
620),  was  not  that  the  suit  must  be  one  in 
which  there  can  be  a  final  determination  of 
the  whole  controversy,  but  only  that  the  siiit 
must  be  one  in  which  there  can  be  a  final  de- 
termination of  the  controversy  as  far  as  it 
(■oncerns  the  defendant  petitioning  for  re- 
moval, without  the  presence  of  the  other  de- 
fendants as  parties  in  the  cause. 

•  In  Torrence  v.  Shedd,  144  U.  S.  627,  36 
L.  ed.  528,  12  Sup.  Ct.  Rep.  726,  a  leading 
ease,  the  court  said  that,  in  order  to  justify 
a  removal  on  the  ground  of  a  separable  con- 
troversy between  citizens  of  different  states. 
there  must,  by  the  very  terms  of  the  stntute, 
be  a  controversy  "which  can  be  fully  deter- 
mined as  between  them:"  and  that  by  the 
settled  construction  of  this  section  the  whole 
subject-matter  of  the  suit  must  be  capable 
of  being  finally  determined  as  between  them, 
and  complete  relief  afforded  aa  to  the  sepa- 
rate cause  of  action,  without  the  presence  of 
others  originally  made  parties  to  the  suit. 
in  order  to  justify  'a  removal  on  the 
ground  of  a  separable  controversy  between 
■citizens  of  different  states,  there  must,  by 
the  very  terms  of  the  statute,  be  a  contro- 
versy which  can  be  fully  determined  as  be- 
-'.ween  them,  and  the  whole  subject-matter  of 
^L.R.A.(N.S.) 


the  suit  must  be  capable  of  being  fully  de-. 
termined  as  between  them,  and  complete  re- 
lief afforded  as  to  the  separate  cause  of  ac- 
tion without  the  presence  of  others  made 
parties  to  the  suit.  The  words  "separable 
controversy"  are  not  identical  in  significa- 
tion with  "a  eepataX^  cause  of  action." 
Carothers  v.  McEinley  Min.  &  Smelting  Co. 
116  Fed.  947. 

2.  Actions  on  joint,  or  joint  and  several, 
liability. 

If  an  action  is  brought  in  a  state  court 
on  a  joint,  or  a  joint  and  several,  liability, 
the  rule  is  that  it  cannot  be  taken  to  a  Fed- 
eral court  under  the  separable  controversy 
clause  of  the  removal  acts.  Where  the  lia- 
bility is  joint  and  several,  although  the 
plaintiff  may,  if  he  chooses,  sue  each  de- 
fendant separately,  nevertheless,  if  he  electa 
to  pursue  the  defendante  jointly,  the  action 
must  remain  joint  and  cannot  be  broken  up 
for  the  purpose  of  removal. 

In  Louisville  &  N.  R.  Co.  v.  Wangelin,  132 
U.  8.  599,  33  L.  ed.  474,  10  Sup.  a.  Rep. 
203,  the  court  said  it  had  often  been  decided 
that  an  action  brought  in  a  state  court 
against  two  jointly  for  a  tort  could  not 
have  been  removed  by  <jither  of  them  into 
the  circuit  court  of  the  United  States,  under 
the  act  of  1875,  upon  the  ground  of  a  separa- 
ble controversy,  although  the  plaintiff  might 
have  brought  an  action  against  either  alone. 

in  Powers  v.  Chesapeake  &  0.  R.  Co.  163 
Vj.  S.  92,  42  L.  ed.  673.  18  Sup.  a.  Re^.  264. 
it  was  said  to  be  well  settled  that,  in  an 
action  of  tort,  which  might  have  been 
brought  against  many  persons,  or  against 
any  one  or  more  of  them,  and  which  was 
brought  in  a  state  court  against  all  jointly, 
contained  no  separable  controversy  authoriz- 
ing the  removal  of  the  case. 

If  the  liability  of  the  defendante,  as  set 
forth  in  the  pleadings,  is  joint,  and  the 
cause  of  action  entire,  the  controversy  is  not 
separable  as  a  matter  of  law.  Chesapeake 
&  O.  R.  Co.  V.  Dixon,  179  U.  S.  131,  45  L. 
ed.  121,  21  Sup.  Ct.  Rep.  67. 

In  I^ngdon  v.  Fogg,  21  Blatehf.  392,  18 
Fed.  5,  it  was  held  that  an  action  against 
trustees  of  a  corporation  for  joint  and  sev- 
eral tort  would  be  removable  by,pne  of  them. 
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atipm.  In  our  opinion,  no  separable  contro- 
versy is  stated  against  the  petitioning  de- 
fendant. 

As  we  have  found  that  the  case  does  not 
present  a  separable  controversy,  it  follows 
that,  in  order  to  effect  a  removal  of  it,  all 
the  defendants  must  join  in  the  application 
for  such  removal.  There  can  be  no  doubt 
but  that  this  is  the  present  rule  of  the  Su- 
preme Court.  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Martin,  178  V.  S.  248,  44  L.  ed.  1050, 
20  Sup.  Ct.  Rep.  854;  Whitcomb  v.  Smith- 
eon,  175  U.  S.  635,  44  L.  ed.  303,  20  Sup. 
Ct.  Rep.  .248;  Chesapeake  &  O.  R.  Co.  v. 
Dixon,  179  U.  S.  140,  45  L.  ed.  126,  21  Sup. 
Ct  Rep.  07;    Gableman  v.  Peoria,  D.  &  E. 


R.  Co.  179  U.  S.  337,  45  L.  ed.  221,  21  Sup. 
Ct.  Rep.  171.  In  this  case  only  one  of  the 
defendants  has  sought  to  remove  the  cause. 
No  separable  controversy  being  stated 
against  the  petitioning  defendant,  and  all 
the  defendants  not  having  joined  in  the  pe- 
tition, the  case  must  be  remanded  to  the 
state  court. 

The  decree  of  the  Circuit  Court  is  re- 
versed, and  the  cause  is  remanded  to  that 
court,  with  a  direction  to  remand  it,  for 
want  of  jurisdiction,  to  the  state  court 
whence  it  came,  with  costs  of  the  Circuit 
Court  and  of  this  court  to  the  complainants 
against  Caroline  B.  Farrar. 


a  nonresident;  but  the  case  was  reargued 
and  decided  with  Boyd  v.  Gill,  21  Blatchf. 
543,  19  Fed.  145,  in  which  it  was  held  that, 
where  a  plaintiff  proceeded  against  several 
defendants  jointly  upon  a  cause  of  action 
which  justified  a  joint  recovery,  there  was 
no  separable  controversy,  altJtough  plaintiff 
miglit  have  proceeded  against  the  defendants 
severally. 

A  joint  action  against  defendants  on  a 
cause  of  action  that  is  joint  or  several  is 
not  removable  by  one  of  .the  defendants. 
Beuttel  T.  Chicago,  M.  &.  St.  P.  R.  Co.  26 
Fed.  50. 

If  a  party  brings  a  suit  in  a  state  court 
against  two  or  more  defendants  upon  a 
cause  of  action  of  such  a  character  that  he 
has  a  right  to  proceed  to  judgment  against 
all,  and  where  the  same  proof  applies  to  all, 
it  is  not  a  divisible  or  separable  controversy. 
LeMars  v.  Iowa  Falls  &  S.  C.  R.  Co.  4  Mo- 
Crary,  218,  48  Fed.  661. 

In  the  absence  of  fraudulent  joinder,  a 
separable  controversy  does  not  exist  if  the 
action  is  joint.  Thomas  v.  Great  Northern 
R.  Co.  147  Fed.  8». 

When  several  defendants  are  sued  jointly 
on  a  cause  of  action  that  is  either  joint  or 
several  at  the  election  of  the  pleader,  one 
of  the  defendants  cannot  elect  to  treat  the 
cause  of  action  as  severable  as  to  him  and 
remove  it  to  a  Federal  court.  Sexton  v. 
Seelye,  39  Fed.  705;  Ames  v.  Chicago,  S. 
F.  &  C.  R.  Co.  39  Fed.  881;  Creagh  v. 
Equitable  Life  Assur.  Soo.  88  Fed.  1;  Per- 
son V.  Illinois  C.  R.  Co.  118  Fed.  342; 
Union  Terminal  Co.  v.  Chicago,  B.  &  Q.  R 
Co.  119  Fed.  209. 

"A  controversy  is  not  separable,"  said 
the  court  in  Arrowsmith  v.  Nashville  &  D. 
R.  Co.  67  Fed.  165,  "when  a  defendant,  who 
would  otherwise  be  entitled  to  remove  the 
suit,  is  charged  as  jointly  liable  with  an- 
other defendant,  who  is  a  fellow  citizen  of 
the  plaintiff." 

But  in  Guarantee  Co.  of  N.  A.  v.  Me- 
chanics' Sar.  Bank  &  T.  Co.  26  C.  C.  A.  146. 
47  U.  S.  App.  91,  80  Fed.  766,  Rehearing  de- 
nied in  27  C.  C.  A.  373,  54  U.  S.  App.  108, 
82  Fed.  646,  it  was  held,  where  a  joint  ac- 
tion on  a  joint  and  several  liability  is  re- 
moved to  a  Federal  court  without  objection, 
the  nlaintiff  will  be  considered  to  have 
5L.R.A.(N.S.) 


electea  to  treat  the  action  as  several.  The 
court  said  that  of  course  consent  could  not 
give  jurisdiction  to  the  Federal  court  over 
an  action  not  cognizable  therein;  but  when 
it  was  cognizable,  as  when  its  form  was 
joint  or  several,  and  a  party  had  the  option 
to  treat  it  as  either,  the  jurisdiction,  when 
it  had  been  exercised  without  objection  by 
the  plaintiff,  should  be  held  to  have  been 
taken  pursuant  to  an  election  by  him  to 
treat  tne  action  as  several  as  of  the  time 
when  the  removal  was  effected. 

And  in  Berry  v.  St.  Louis  &  S.  F.  R.  Co. 
118  Fed.  911,  it  was  held  that,  if  a  plaintiff, 
having  sued  a  resident  and  a  nonresident 
defendant  jointly  for  a  joint  tort,  and  hav- 
ing failed  to  serve  the  former  when  the 
case  was  called  for  trial  in  the  state  court, 
refused  to  continue  it  for  service,  but  elected 
to  proceed  against  the  nonresident  defend- 
ant alone,  this  would  be  treated  as  an  elec- 
tion and  severance  of  the  controversy,  and 
it  would  thereupon  be  removable  by  a  non- 
resident. 

And  in  Bates  v.  Carpentier,  98  Fed.  452, 
the  court  said  that,  where  an  action  was 
brought  by  one  plaintiff  against  several  de- 
fendants, not  because  they  claimed  any 
joint  interest,  or  were  stibject  to  any  joint 
liability  in  respect  to  the  subject-matter  of 
the  action,  but  merely  for  convenience,  it 
would  generally  be  capable  of  resolution 
into  separable  controversies  between  the 
plaintiff  and  the  individual  defendants. 

3.  Joinder  of  causes  of  action. 

It  was  held  in  Sharkey  v.  Port  Blakely 
Mill  Co.  92  Fed.  425,  that,  where  two  sepa- 
rate causes  of  action  accruing  to  different 
persons  were,  under  a  state  statute,  united 
in  one  action,  brought  by  a  single  plaintiff, 
the  defendant  did  not  have  the  right  to  re- 
move the  case  into  a  circuit  court  on  the 
ground  of  the  existence  of  a  separable  con- 
troversy between  himself  and  the  plaintiff 
as  to  one  of  the  causes  of  action.  The  court 
said  that  the  defendant  could  not  deprive 
the  plaintiff  of  his  right  to  have  both  causea 
of  action  disposed  of  in  one  trial. 

But  in  Hoge  v.  Canton  Ins.  Office,  103  Fed. 
613,  it  was  held  that,  where  a  plaintiff 
broueht  four  causes  of  •"^iM^in  one  com- 
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plaint,  the  suit  was  removable  if  the  court 
bad  jurisdiction  as  to  one  of  them,  not- 
withstanding the  fact  that  the  record  might 
not  show  that  the  other  three  causes  of  ac- 
tion would  have  been  within  the  jurisdic- 
tion of  the  Federal  court  if  sned  upon  sepa- 
rately. 

And  in  Beuttel  v.  Chicago,  M.  &  St.  P.  R. 
Co.  26  Fed.  50,  the  court  said  that,  if  the 
facts  averred  in  the  petition  showed  that 
the  plaintiff  had  united  more  than  one 
cause  of  action,  and  that  the  same  could  be 
so  separated  as  to  present  a  controversy 
between  citizens  of  different  states,  which 
could  be  fully  determined  without  the  pres- 
ence of  the  other  parties  to  the  suit,  then 
the  cause  might  be  removed.  The  mere 
fact  that  the  plaintiff  might  have  the  right 
to  make  several  parties  defendants  in  the 
same  action  did  not  settle  the  question 
whether  the  petition  presented  separable 
controversies.  Thus,  under  the  Code  sys- 
tem of  pleading,  it  was  permissible  to  unite 
in  one  action,  as  defendants,  the  maker,  in- 
dorser,  and  guarantor  of  a  promissory  note; 
yet  it  would  hardly  be  claimed  that  the  ac- 
tion against  them  was  a  joint  action  in  the 
sense  in  which  that  term  was  used.  The 
liability' of  the  guarantor  or  indorser  was 
based  upon  a  different  obligation  or  eon- 
tract  from  that  of  the  maker  of  the  note; 
and,  although  both  might  be  made  defend- 
ants in  the  same  action,  yet  they  were  de- 
fendants to  different  causes  of  action  in  the 
proper  and  legal  sense  of  the  term. 

b.     How  determined. 

1.  In  general;  the  record. 

It  has  been  said  that  the  question  whether 
there  is  a  separable  controversy  warranting 
a  removal  to  the  circuit  court  must  be  de- 
termined by  the  state  of  the  pleadings  and 
the  record  of  the  case  at  the  time  ot  the  ap- 
t>lication  for  removaL  Wilson  v.  Oswego 
Twp.  151  U.  S.  67,  38  L.  ed.  75,  14  Sup. 
Ct.  Rep.  250;  Louisville  &  N.  R.  Co.  v. 
Wangelin,  132  U.  S.  .599,  33  L.  ed.  474,  10 
Sup.  Ct.  Rep.  203;  Merchants'  Cotton  Press 
&  Storage  Co.  v.  Insurance  Co.  of  N.  A.  151 
U.  S.  368,  38  L.  ed.  195,  4  Inters.  Com.  Rep. 
499,  14  Sup.  Ct.  Rep.  367 ; ;  Hazard  v.  Rob- 
inson, 21  Fed.  193 ;  Re  McClean,  26  Fed.  49 ; 
Laden  v.  Meek,  65  C.  C.  A.  361,  130  Fed. 
877 ;  Thomas  v.  Great  Northern  R.  Co.  147 
Fed.  83;  Cleveland  v.  Cleveland,  C.  C.  & 
St.  L.  R.  Co.  147  Fed.  171. 

The  question  of  removal  must  be  deter- 
mined by  the  state  court  solely  upon  the 
facts  of  the  record,  and,  if  it  appear  there- 
from that  the  statutory  prerequisites  exist, 
the  cause  must  be  removed;  all  questions 
of  fact  being  for  the  circuit  court  of  the 
United  States  to  determine.  United  States 
Mortg.  Co.  v.  Mcaure,  42  Or.  190,  70  Pac. 
643. 

The  record,  which  it  is  the  province  of  the 
state  court  to  look  into,  and  by  which  it 
shall  be  determined  whether  the  removal 
shall  be  ordered,  comprises   not  alone  the 

ritition  interposed  for  the  removal,  but  all 
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the  pleadings  and  proceedings  down  to  the 
filing  of  the  petition.    Ibid. 

In  Connell  v.  Smiley,  166  U.  S.  337,  39 
L.  ed.  443,  15  Sup.  Ct.  Rep.  353,  the  com- 
plaint, answer,  and  complaint  in  interven- 
tion were  considered  in  determining  the 
question. 

In  Helena  Power  Transmission'  Co.  v. 
Spratt,  146  Fed.  310,  one  of  the  latest  au- 
thorities on  the  subject,  in  which  it  was  held 
that  whether  a  separable  controversy  exists 
is  to  be  determined  from  an  examination  of 
the  record  at  the  time  of  the  application 
for  removal,  the  court  said  that,  while 
many  of  the  authorities  seemed  to  limit  the 
examination  to  the  complaint  alone,  "never- 
theless the  explicit  language  and  the  actual 
practice  of  the  Supreme  Court  of  the 
United  States,  as  used  and  followed  in  their 
very  latest  opinions  certainly  authorize  the 
court  to  regard  the  record,  including  the 
petition  for  removal,  except  where  removal 
IS  sought  upon  the  ground  that  a  Federal 
question  is  involved  or  the  case  is  one  spe- 
cially provided  for.  ...  It  seems  there 
can  be  no  issue  tried  on  the  motion,  except 
where  fraud  or  wilful  evasion  is  set  up; 
but,  where  facts  appearing  in  the  record  are 
not  in  conflict,  they  may  be  accepted  as  a 
basis  for  the  consideration  of  the  question 
of  removability." 

This  is  the  most  explicit  and  satisfactory 
opinion  that  has  been  given  by  the  courts 
on  this  subject,  being,  in  effect,  that  such 
facts  as  are  not  in  conflict  may  be  gathered 
from  the  whole  record,  and  that  from  them 
the  court  may  determine,  as  a  matter  of  law, 
whether  a  controversy  exists.  But,  where 
the  facts  are  disputed,  it  is  obvious  that  the 
general  rule  just  stated  will  not  do.  The 
court  must  then  be  governed  by  the  state- 
ment of  facts  made'  by  one  party  or  the 
other.  It  cannot  consider  both.  This  aspect 
of  the  question  will  now  be  taken  up. 

2.  The  complaint. 

'  The  general  rule  is  that  the  plaintiff's 
action  for  the  purpose  of  removal  is  what 
he  makes  it  to  be.  In  other  words,  his 
pleading  alone  must  be  examined  to  deter- 
mine whether  a  separable  controversy  exists. 
Even  in  the  form  of  action  be  brings  it  is 
not  how  he  might  have  sued,  otr  should  have 
sued,  but  how  he  did  sue,  that  settles  the 
question  of  jurisdiction.  For  the  purpose  of 
removal,  what  he  says  in  his  pleading  to 
be  true  must  be  taken  as  true,  unless  the 
pleadings  appear  to  have  been  framed  with 
the  fraudulent  purpose  of  depriving  the 
Federal  courts  of  jurisdiction;  but  that  is 
another  question. 

This  statement  of  the  rule  might,  at  first 
glance,  be  thought  in  conflict  with  the  rule 
pointed  out  in  the  last  subdivision,  to  the 
effect  that  the  whole  record  is  to  be  ex- 
amined on  the  question  of  removal.  They 
are  in  harmony,  however,  if  the  rule  stated 
in  the  cases  in  this  subdivision  is  taken 
to  mean  simply  that  the  complaint  shall 
prevail  as  against  the  answer,  cross  bill,  or 
petition  for  removal.    That  this  is  all  th« 
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courts  meaat  dearly  apptan  in  some  of  the 
cases,  while  it  is  quite  evident  in  ethers  that 
this  was  all  the  court  had  in  mind  when 
saying  that  whether  a  separable  controversy 
easts  is  to  be  determined  from  the  com- 
plaint. 

Whether  or  not  an  action  presents  a  sepa- 
rable controversy  is  to  be  determined  from 
the  averments  of  the  complaint.  Fogarty 
V.  Southern  P.  Co.  123  Fed.  973;  Central 
Ohio  B.  Co.  V.  Mahoney,  62  C.  C.  A.  364, 
114  Fed.  732;  Harley  v.  Home  Ins.  Co.  126 
Fed.  792;  Southern  R.  Co.  v.  Sittasen  (Ind. 
App.)  74  N.  £.  89g{  Sexton  v.  Seelye,  39 
Fed.  705;  Wilder  v.  Virginia,  T.  tt.  C.  Steel 
&  L  Co.  46  Fed.  676;  Mutual  Keserve  Fund 
Life  Asso.  v.  Farmer,  23  C.  C.  A.  674,  36  U. 
S.  App.  771,  77  Fed.  929. 

In  an  action  of  tort  the  cause  of  action 
is  whatever  the  plaintiff  declares  it  to  be  in 
his  pleading.  Riser  v.  Southern  R.  Co.  116 
Fed.  216;  Louisville  A;  N.  R.  Co.  v.  Ide, 
114  U.  a  S2,  29  L.  ed.  63,  6  Sup.  Ct  Rep. 
735. 

The  facts  set  out  in  the  declaration  must 
eontrol  the  court  in  determining  whether  a 
separable  controversy  exists.  The  mere  fact 
that  a  suit  might  have  been  brought  against 
each  one  of  the  defendants  sepaVate^,  or 
against  them  jointly,  does  not  determine 
whether  a  separable  controversy  exists  or 
not.  Yeates,  v.  Illinois  C.  R.  Co.  137  Fed. 
•43. 

It  is  not  the  action  which  might  have 
been,  or  which  should  have  been,  com- 
menced, but  the  action  which  actually  was 
commenced  and  is  pending,  which  must  de- 
termine the  question  of  Federal  jurisdic- 
tion. Vinal  V.  Continental  Constr.  ft  Im- 
prov.  Co.  35  Fed.  673. 

In  Alabama  6.  S.  R  Co.  v.  Thompson, 
200  U.  8.  206,  50  L.  ed.  441,  26  Sup.  Ct. 
Rep.  161,  the  court  said  that  the  mere  fact 
that  the  plaintiff,  in  pursuing  the  defend- 
ants jointly,  had  misconceived  his  cause  of 
action,  and  should  have  sued  the  defendants 
separately,  did  not  make  a  controversy 
separable  within  the  meaning  of  the  re- 
moval acts.  In  determining  this  question, 
said  the  court,  the  law  lo<£ed  to  the  case 
made  in  the  pleadings,  and  determined 
whether  the  state  court  should  be  required 
to  surrender  its  jurisdiction  to  the  Federal 
court.  It  had  been  too  frequently  decided 
to  be  now  questioned,  said  the  court,  that 
the  plaintiff  might  elect  his  own  method 
of  attack;  and  the  case  which  he  made  in 
the  declaration,  bill,  or  complaint,  that  being 
the  only  pleading  in  the  case,  was  to  deter- 
mine the  separable  character  of  the  con- 
troversy for  the  purpose  of  deciding  the 
ririit  oi  removal. 

Jn  National  Docks  &  N.  J.  Junction  Con- 
necting R.  Co.  V.  Pennsylvania  R.  Co.  62  N. 
J.  Eq.  58,  28  Atl.  71,  it  was  held  that,  if 
the  plaintiff's  pleading  alleged  that  the 
wrong  was  committed  by  all  the  defendants 
jointly,  or  that  the  cause  of  action  was 
joint,  the  suit  was  not  removable,  as  the 
cause  of  action  alleged  in  the  plaintiff's 
pleading  must  be  accepted  as  the  only 
eriterion  of  decision.  The  court  nid  tba[t 
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there  was  no  source  to  whidi  the  court  could 
go  to  ascertain  the  wrong  or  cause  of  action 
which  tiie  plaintiff  meant  to  make  the 
foundation  of  his  suit,  but  his  pleading; 
and  that  it  was  settled  that,  on  applications 
for  removal,  the  allegation  of  the  complain- 
ant's bill  must  be  considered  as  confessed. 

Where  a  declaration  in  form  charges  a 
joint  tort  against  two  or  more  defenoanta, 
the  case  cannot  be  removed  to  a  Federal 
court  by  one  of  them  on  the  ground  that  it 
is  severable  as  to  him,  because  the  declara- 
tion fails  to  state  a  cause  of  action  against 
him;  as  the  question  whether  or  not  the 
declaration  states  facts  sufficient  to  estal>- 
Ush  a  good  cause  of  action  against  either  of 
the  defendants  is  one  for  the  determination 
of  the  state  court.  Evans  v.  Felton,  96 
Fed.  176. 

The  inquiry  is  whether  the  plaintiff,  upon 
the  face  of  the  petition  or  declaration,  shows 
that  in  fact  the  suit  does  involve  severable 
controversies,  one  of  which  is  between  citi- 
zens of  different  states,  and  which  can  be 
heard  and  determined  without  the  presence 
of  any  of  the  other  parties  who  may  be  citi- 
zens of  the  same  state  with  the  plaintiff. 
Deere  w.  Chicago,  M.  &  St.  P.  R.  Co.  86  Fed. 
876. 

But  the  mere  fact  that  in  form  the  peti- 
tion contains  but  one  count  is  not  dedsive; 
for,  if  it  appears  that  plaintiff  has  included 
in  the  one  petition  statements  of  facts 
which  show  tiiat  it  is  sought  to  hold  one  or 
more  of  the  defendants  liable  upon  a  cause 
or  ground  of  action  which  is  different  and 
separable  from  that  relied  on  against  the 
other  defendants,  the  court  will  m  justified 
in  holding  that,  the  case  does  in  fact  in- 
volve more  than  one  controversy.     Ibid. 

In  McMillan  v.  N»y«s,  146  Fed.  926,  the 
court  said  that  certain  general  rules  were 
now  established  beyond  doubt;  one  to  the 
effect  that  the  courts  were  controlled  abso- 
lutely by  the  proponent's  pleading  as  shown 
on  the  face  of  his  declaration  at  law  or  his 
bill  in  equity,  except  so  far  as  matters  were 
alleged  which  were  plainly  contradictory, 
irrelevant,  or  immaterial,  or  unless  the 
party  desiring  the  removal  submitted  evi- 
dence that  a  joinder  was  made  for  the  ex- 
press purpose  of  defeating  the  jurisdiction 
of  the  Federal  courts. 

For  the  purpose  of  determining  whether 
a  controversy  is  separable,  the  allegations 
of  the  plaintiff's  pleading  must  be  taken  as 
true.  East  Tennessee,  V.  &  G.  R.  Co.  v. 
Grayson,  119  U.  8.  240,  30  L.  ed.  382,  7 
Sup.  Ct.  Rep.  190;  Graves  v.  Corbin,  132 
U.  S.  571,  83  L.  ed.  462,  10  Sup.  a.  Rep. 
196;  Louisville  *  N.  R.  Co.  v.  Wangelin, 
132  U.  S.  599,  S3  L.  ed.  474,  10  Sup.  a. 
Rep.  203;  Arrowsmith  v.  Nashville  &  D. 
R.  Co.  67  Fed.  165;  Springer  v.  Sheets,  116 
N.  C  370,  20  8.  E.  469;  Dow  v.  Bradstreet 
Co.  46  Fed.  824;  Elkins  v.  Howell,  140  Fed. 
157. 

In  order  to  show  the  existence  of  a  con- 
troversy facts  must  be  allied  upon  which 
the  court  can  see  that  a  question  is  pre- 
sented for  its  determination.  The  court 
will  not  search  the  record  for/C-saerg  jC$4ts.i- 
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ful  controreray.  The  controversy  must  be 
real,  and  must  be  apparent  upon  the  face 
of  the  bill.  MacGinniss  v.  Boston  &  M.  Con- 
sol.  Copper  4  S.  Min.  Co.  65  C.  C.  A.  618, 
119  Fed.  96. 

3.  The  answer  or  other  defensive  pleading. 

It  follows,  from  what  has  already  been 
said  as  to  the  weight  given  the  allegations 
of  the  complaint  in  determining  the  ques- 
tion of  jurisdiction,  that  a  separable  con- 
troversy cannot  be  created  by  the  filing  of 
separate  answers  or  cross  bills  raising  sepa- 
rate issues,  whether  the  cause  of  action  is 
single  or  joint,  and  whether  based  on  con- 
tract or  tort. 

Separate  defenses  do  not  create  separate 
controversies  within  the  meaning  of  the  re- 
moval act.  Colburn  v.  Hill,  41  C.  C.  A. 
467,  101  Fed.  500;  Hax  v.  Cispar,  31  Fed. 
499;  Riser  V.  Southern  R.  Co.  116  Fed.  216; 
Hyde  v.  Ruble,  104  U.  S.  407,  26  L.  ed.  823; 
Putnam  v.  Ingraham,  114  U.  8.  67,  29  L. 
ed.  65,  5  Sup.  Ct.  Rep.  746;  New  Jersey 
Zinc  &  I.  Co.  V.  Trotter,  18  Fed.  337;  St. 
Louis  &  S.  F.  R.  Co.  v.  Wilson,  114  U.  S. 
60,  29  L.  ed.  66,  5  Sup.  Ct.  Rep.  738;  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Martin,  178  U.  8. 
245,  44  L.  ed.  1065,  20  Sup.  a.  Rep.  854; 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Bohon, 
200  U.  S.  221,  60  L.  ed.  448,  26  Sup.  Ct. 
Rep.  166;  Ohio  ex  rel.  Columbus  v.  Colum- 
bus &  X.  R.  Co.  48  Fed.  626;  Washington 
▼.  Columbus  &  C.  M.  R.  Co.  53  Fed.  673; 
Sweeney  v.  Grand  Island  &  W.  C.  R.  C».  61 
Fed.  3;  Patchin  v.  Hunter,  38  Fed.  61. 

A  single  cause  of  action  against  several 
defendants  is  not  rendered  sepatable  by  a 
separate  defense  filed  by  one  of  them.  Starin 
v.  New  York,  115  U.  S.  248,  29  L.  ed.  388, 
6  Sup.  Ct.  Rep.  28;  Sexton  v.  Seelye,  39 
Fed.  705. 

And  this  doctrine  holds  good  whether  the 
action  sounds  in  tort  or  in  contract.  Mutual 
Reserve  Fund  Life  Asso.  v.  Farmer,  23  C. 
C.  A.  574,  36  U.  S.  App.  771,  77  Fed.  929; 
Carothers  v.  McKinley  Min.  k  Smelting  Co. 
116  Fed.  947. 

The  fact  that  the  defendant  seeking  re- 
moval has  made  a  separate  defense  does 
not  make  the  cause  of  actibn  separable,  al- 
though the  plaintiff  might  have  brought 
'Action  against  either  defendant  alone. 
^Harrow  v.  Henderson,  52  Fed.  769. 

Separate  defenses  do  not  make  out  sepa- 
rate or  different  causes  of  action  or  create 
■eparable  controversies,  but  are  merely 
separate  defenses  to  the  same  cause  of  ac- 
tion. Ayres  v.  Wiswall,  112  U.  S.  187,  28 
L.  ed.  693,  6  Sup.  Ct.  Rep.  90;  Thurber  v. 
Miller,  14  C.  C.  A.  432,  32  U.  S.  App.  209. 
67  Fed.  371. 

If  the  plaintiff  elects  to  sue  several  de- 
fendants jointly,  the  latter  cannot,  by  plead- 
ing separately,  or  by  relyine  on  distinct 
grounds  of  defense,  import  into  a  case  a 
severable  controven-sy,  within  the  meaning 
of  the  statute.  Deere  v.  Chicago,  M.  &  St. 
P.  R.  Co.  85  Fed.  876. 

Separate  defenses  may  exist  which  may 
defeat  a  ioint  recovery;  but  the  plaintiff 
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cannot  be  prevented  fr<Mn  prosecuting  }iis 
suit  to  a  final  determination  in  his  o%n 
way.  Vulcan  Detinning  Co.  ▼.  American 
Can.  Co.  130  Fed.  635. 

But,  said  the  court  in  Connell  t.  Smiley, 
156  U.  S.  335,  39  L.  ed.  443,  16  Sup.  a. 
Rep.  353,  where  a  plaintiff  has  brought  suit 
against  a  sole  defendant,  and  others,  inter- 
vening, claim  several  intferests  in  the  sub- 
ject-matter, separable  controversies  might 
be  held  to  exist  as  to  them,  although  de- 
velopments in  the  after  progress  of  the  case 
might  show  they  were  not  such. 

The  filing  of  separate  defenses  tendering 
distinct  issuee,  by  several  defendants  on  a 
joint  cause  of  action  in  tort,  will  not  operate 
to  divide  the  suit  into  separate  controversies, 
so  as  to  make  it  removable.  Louisville  & 
N.  R.  Co.  V.  Ide,  11*  U.  S.  62,  29  L.  ed. 
63,  5  Sup.  Ct  Rep.  736;  Pirie  v.  Tvedt,  116 
U.  S.  41,  29  L.  ed.  331,  6  Sup.  Ct.  Rep. 
1034,  1161;  Louisville  A  N.  R^  Co.v.  Wange- 
lin,  132  U.  S.  699,  33  L.  ed.  474,  10  Sup. 
Ct.  Rep.  203;  Powers  v.  Chesapeake  4  6. 
R.  Co.  169  U.  S.  92,  42  L.  ed.  673,  18  Sup. 
Ct.  Rep.  264;  Arrowsmith  v.  Nashville  & 
D.  R.  Co.  67  Fed.  165;  Creagh  v.  Equitable 
Life  Assur.  Soc.  88  Fed.  1 ;  Union  Terminal 
R.  Co.  T.'  Chicago,  B.  ft  Q.  R.  Co.  119  Fed. 
209. 

So  the  fact  that  two  of  a  number  of  de- 
fendants, sued  jointly  for  wrongful  entry  of 
judgments  and  levy  of  executions  there- 
under, answer  separately,  alleging  that  they 
acted  separately  each  on  his  own  account 
through  a  common  agent  who  is  a  citizen 
of  the  state  in  which  the  suit  is  brought, 
does  not  make  out  a  separable  controversy 
for  the  purpose  of  removal  from  a  state  to 
a  Federal  court.  Sloane  v.  Anderson,  117 
U.  S.  275,  29  L.  ed.  899,  6  Sup.  Ct.  Rep.  730. 

And  in  T^usiville  ft  N.  R.  Co.  v.  Ide,  114 
U.  S.  52,  29  L.  ed.  63,  5  Sup.  Ct.  Rep.  735, 
the  court  said  that  separate  answers  by  sev- 
eral defendants  sued  on  joint  causes  of  ac- 
tion might  present  different  questions  for 
determination;  but  they  did  not  necessarily 
divide  the  suit  into  separate  controversie?. 
A  defendant  had  no  right  to  say  that  an  ac- 
tion should  be  several  which  a  plaintiff 
elected  to  make  joint.  A  separate  de- 
fense might  defeat  a  joint  recovery;  but  it 
could  not  deprive  a  plaintiff  of  his  right  to 
prosecute  his  own  suit  to  final  determina- 
tion in  his  own  way. 

And  a  nonresident  joined  as  defendant  in 
an  action  to  recover  damages  for  negli- 
gence cannot  secure  a  removal  to  a  Federal 
court  by  putting  in  issue  the  fact  of  negli- 
gence on  the  part  of  his  codefendant,  Il- 
linois C.  R.  Co.  v.  Coley,  28  Ky.  L.  Ecp. 
366,  1  L.R.A.(N.S.)  370,  89  S.  W.  234;  Dud- 
ley V.  niinois  C.  R.  Co.  (Ky.)  96  S.  W.  835. 

In  Alabama  G.  S.  R.  Co.  v.  Thompson, 
200  U.  S.  206,  50  L.  ed.  441,  26  Sup.  Ct 
Rep.  161,  the  court  said  that  the  fact  that 
by  answer  the  defendant  might  show  that 
a  joint  liability  sued  on  was  'several  could 
not  change  the  character  of  the  case  made 
by  the  plaintiff  in  his  pleadings  so  as  to 
affect  the  right  of  removal. 

In  Gudger  y.  Western  NootE'  Carolina  B. 
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Co.  21  Fed.  81,  in  which  a  resident  corpora- 
tion was  sued  for  a  tort,  and  certain  non- 
residents appeared  voluntarily,  and  were  ad- 
mitted as  defendants  for  the  purpose  of 
protecting  their  rights,  the  action  was  held 
not  removable  by  them.  The  court  said 
that  the  election  of  remedy  in  such  an 
action  was  a  right  which  the  law  gave  to 
the  plaintiff,  and,  having  elected  to  pur- 
sue a  several  remedy  against  the  corpora^ 
tion  defendant,  the  right  could  not  prop- 
erly be  embarrassed  by  subsequently  made 
defendants  raising  new  and  independent  is- 
sues in  the  pleadings.  The  same  conclu- 
sion was  reached  in  the  state  court.  See 
same  title  in  87   N.  C.  32&. 

In  Beuttel  v.  Chicago,  M.  &  St.  P.  R. 
Oo.  20  Fed.  60,  the  court  said  that  the 
rule  deducible  from  the  authorities  was, 
that  in  all  actions,  whether  in  tort  or  on 
contract,  wherein  the  liability  of  the  de- 
fendants was  joint,  or  joint  and  several, 
the  plaintiff  might,  by  declaring  against  all 
jointly,  present  in  his  petition  only  one 
cause  of  action;  and  in  such  case  the  de- 
fendants could  not,  by  tendering  separate 
issues  in  their  answers,  claim  that  thereby 
separable  controversies  were  involved. 

But  the  rule  that  separate  answers  do 
not  make  separable  controversies  is  quali- 
fied by  the  proviso  that  the  defendant,  mov- 
ing for  a  removal,  may  allege  and  prove  to 
the  satisfaction  of  the  court  that  the  local 
defendant  was  joined  in  the  action  for  the 
fraudulent  purpose  of  preventing  a  remov- 
al by  a  nonresident  defendant.  Union  Ter- 
minal R.  Co.  T.  Chicago,  B.  &  Q.  R.  Co. 
supra. 

In  an  action  by  two  tenants  in  common 
to  have  a  deed  set  aside  as  a  cloud  on  their 
title,  the  fact  that  one  defendant  files  a 
eross  bin  asking  that  eomplain.ants'  deed 
be  set  aside  and  that  defendant's  title  be 
quieted  does  not  raise  a  separable  contro- 
versy.   Rumsey  v.  Call,  28  Fed.  700. 

A  cross  bill  is  a  defense,  and  it  cannot 
be  employed  for  the  purpose  of  introducing 
into  a  suit  any  distinct  matter,  as  it  is  on- 
ly auxiliary  to  the  original  suit,  and  a 
graft  and  dependency  upon  it,  the  original 
and  cross  bill  together  constituting  but  one 
suit.  The  cross  bill  alone,  therefore,  can- 
not be  looked  to  for  the  purpose  of  deter- 
mining whether  a  suit  is  removable.  Maish 
V.  Bird,  48  Fed.  607. 

Where  the  facts  alleged  in  the  cross  bill 
are  purely  defensive  in  their  nature,  and 
such  as  may  be  properly  alleged  by  way  of 
answer,  no  right  of  removal  can  be  acquired 
by  presenting  them  in  the  form  of  a  cross 
bill.     Ibid. 

In  an  action  to  enjoin  the  sale  of  prop- 
erty under  an  execution,  the  fact  that  the 
nonresident  defendant  files  a  counterclaim 
asking  as  affirmative  relief  that  the  transfer 
of  the  property  to  the  complainant  be  set 
aside  as  fraudulent  will  not  affect  the  mo- 
tion to  remand  to  the  state  court,  as  a 
counterclaim  is  not  a  valid  form  of  plead- 
ing in  equity  in  a  Federal  court.  Brande 
T.  Gilchrist,  18  Fed.  405. 

In  a  proceeding  in  «  state  court  to  pro- 
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cure  the  establishment  and  construction  of 
a  drain,  and  to  charge  upon  all  the  lands 
benefited  by  its  construction  the  amount  of 
such  benefits,  the  fact  that  each  remon- 
strant has  a  separate  defense  to  the  pro- 
ceeding does  not  create  a  separable  contro- 
versy,— that  the  proposed  drain  is  not  practi- 
cable, that  it  is  not  of  public  utility,  or 
that  the  assessment  of  a  remonstrant  is 
too  large  as  compared  with  that  of  any  of 
the  parties  to  the  proceeding.  Re  Jarnecke 
Ditch,  69  Fed.  161. 

4.  The  petition  for  removal. 

As  in  the  case  of  defendant's  answer,  so 
it  is  with  his  petition  for  removal.  ^Vheth- 
er  a  separable  controversy  exists  is  not  to 
be  determined  from  the  allegations  of  the 
petition.  Wilson  v.  Oswego  Twp.  151  U.  S. 
07,.  38  L.  ed.  76,  14  Sup.  Ct.  Rep.  250; 
Alabama  G.  S.  R.  Co.  v.  Thompson,  supra, 
Hazard  v.  Robinson,  21  Fed.  193;  Fogarty 
V.  Southern  P.  Co.  123  Fed.  973;  Elkins  v. 
Howell,  140  Fed.  157. 

In  Louisville  4  N.  R.  Co.  v.  Wangelin, 
132  U.  S.  699,  33  L.  ed.  474,  10  Sup.  Ct. 
Rep.  203,  the  court  said  it  was  well  set- 
tled that  in  any  case  tne  question  whether 
there  was  a  separable  controversy  which 
would  warrant  a  removal  was  to  be  deter- 
mined independently  of  the  allegations  in 
the  petition  or  the  affidavit  of  the  petition- 
er, unless  the  petitioner  both  alleged  an/* 
proved  that  the  defendants  were  wrongful- 
ly joined  for  the  purpose  of  preventing  s 
removal  into  the  Federal  court. 

In  Seattle  &  M.  R.  Co.  v.  Washington, 
6&  Fed.  694,  the  court  said  that  when  a 
number  of  persons  had  been  joined  as  de- 
fendants in  an  action,  and  the  nature  of 
the  controversy  did  not  appear  upon  the 
face  of  the  record,  the  bare  assertion  in 
a  petition  for  removal  by  one  defendant 
that  there  was  a  separable  controversy,  was 
not  sufficient.  A  proceeding  which  abruptly 
terminates  the  progress  of  a  case  in  a  court 
of  competent  jurisdiction  cannot  be  justi- 
fied if  the  facts  which  the  law  prescribes 
as  essential  do  not  affirmatively  appear. 

In  Little  v.  Giles,  118  U.  S.  596.  30  L. 
ed.  269,  7  Sup.  Ct.  Rep.  32,  the  court  said 
that  a  nonresident  defendant  could  not,  by 
merely  making  contrary  averments  in  his 
petition  for  removal  and  setting  up  a  case 
inconsistent  with  the  allegations  of  the  bill, 
segregate  himself  from  the  other  defend- 
ants, and  thus  entitle  liimself  to  remove 
the  case  into  a  United  States  court. 

It  is  a  settled  rule  of  procedure,  said 
the  court  in  Union  Terminal  R.  Co.  t. 
Chicago,  B.  &  Q.  R.  Co.  119  Fed.  209,  that, 
where  the  complaint  alleges  a  joint  cauw 
of  action  aErainst  a  resident  and  nonresl: 
dent  defendant,  the  cause  is  not  remov< 
able  on  the  petition  of  the  nonresident,  al* 
though  it  is  averred  in  the  petition  for  re 
moval  that  the  resident  defendant  has  no 
interest  in  the  controversy,  or  that  the 
cause  of  action  in  fact  is  not  joint. 

A  case  will  not  be  transferred  upon  the 

allegation  of  the  petition  for  removal,  that 
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the  controversy  as  to  the  petitioner  can 
be  finally  determined  as  to  him  without  the 
presence  of  the  other  defendants.  Levy  ▼. 
O'Neil,  14  Abb.  Pr.  N.  S.  63. 

But  a  petition  for  removal  must  dis- 
tinctly show  and  point  out  the  separable 
controversy,  name  the  parties  to  it,  and 
state  all  the  grounds  upon  which  the  peti- 
tioner relies,  and  not  leave  the  court  to 
grope  through  the  record  to  And  something 
lurKing  there  which,  outside  of  the  petition, 
would  justify  the  removal.  Gates  Iron 
Works  V.  James  E.  Pepper  ft  Co.  98  Fed. 
449. 

If  a  case  were  to  be  considered  as  one 
removable  under  the  second  branch  of  §  2 
of  the  act  of  1875,  or  under  any  subdivi- 
sion of  i  639  of  U.  S.  Rev.  Stat.  (U.  S. 
Comp.  Stat.  1901,  p.  520),  the  petition 
must  have  set  forth  the  jurisdictional  facts. 
Smith  V.  Horton,  7  Fed.  270;  AUin  v.  Rob- 
inson, 1  Dill.   119,  Fed.  Cas.  No.  249. 

In  Flynn  v.  Des  Moines  &  St.  L.  R.  Co. 
63  Iowa,  490,  19  N.  W.  312,  it  was  held 
that,  where  a  petition  for  removal  is  filed 
before  the  defendants  have  answered,  no 
right  of  removal  exists,  because  in  such  a 
case  there  is  nothing  to  disclose  that  there 
is  any  controversy  whatever.  To  the  same 
effect  is  Burch  v.  Davenport  &  St.  P.  R. 
Co.  46  Iowa,  449,  26  Am.  Rep.  150;  Bosler 
V.  Booge,  54  Iowa,  251,  6  N.  W.  301. 

In  Clark  v.  Opdyke,  10  Hun,  383,  in  hold- 
ing that  a  petition  for  removal  was  not 
conclusive  on  the  question  whether  a ,  sep- 
arable controversy  existed,  the  court  said 
that  the  existence  of  the  requisite  facts 
must  be  ascertained  by  the  court,  and  to 
that  end  the  averments  of  the  petitioner 
in  regard  to  them  might  be  controverted 
by  the  opposite  party.  Under  the  act  of 
1789,  which  was  like  that  of  1875  in  this 
particular,  affidavits  or  other  proofs  were 
frequently  received  to  controvert  the  peti- 
tion. In  this  case  the  court  determined 
the  question  upon  the  examination  of  the 
complaint,  which  was  referred  to  in  the 
affidavit  and  read  on  the  part  of  the  plain- 
tiff in  opposition  to  the  motion,  and  it  Was 
submitted  with  the  other  appeal  papers. 
This  decision  is,  however,  outweighed  by 
authorities  holding  that  the  question  is  to 
be  determined  by  the  allegation  of  plain- 
tiff's pleading,  which  authorities  are  referred 
to  in  the  last  subdivision. 

5.  Proceedings    subsequent    to    application 
for  removal. 


As  the  question  whether  a  separable  con- 
troversy exists  cannot  be  determined  by  the 
answer  or  petition  for  removal,  neither  can 
it  be  determined  by  proceeding  after  the 
application  for  removal.  Wilson  v.  Oswego 
Twp.  151  U.  S.  67,  38  L.  ed.  76,  14  Sup.  a. 
Rep.  259;  Laden  v.  Meek,  65  C.  C.  A.  361, 
130  Fed.  877. 

In  Elkins  v.  Howell.  140  Fed.  167,  it 
was  held  that  the  question  whether  a  sep- 
arable controversy  existed  for  the  purpose 
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of  removal  was  to  be  determined  independ- 
ently of  answers  filed  since  removal. 

e.  Effect  of  failure  to  serve,  default,  or  dis- 
missal as  to  one  party. 

Failure  to  serve  Resident  defendants  will 
not  render  an  inseparable  controversy  sep- 
erable;  nor  will  default  of  the  resident  de- 
fendant, or  involuntary  dismissal  of  the  ac- 
tion as  against  him,  have  any  effect  upon 
the  question  of  removal. 

The  fact  that  one  of  several  joint  de- 
fendants has  not  been  served,  or  has  not 
appeared,  at  the  time  of  filing  the  petition 
for  removal,  has  no  effect  upon  the  question 
of  removal.  Ames  v.  Chicago,  8.  F.  &  C. 
R.   Co.   3»   Fed.   881. 

Failure  to  serve  a  resident  defendant,  or 
his  default,  will  not  turn  an  inseparable  into 
a  separable  controversy.  Patchin  v.  Hunter, 
38  Fed.  51. 

In  Person  v.  Illinois  0.  R.  Co.  118  Fed. 
342,  a  joint  action  against  a  lessor  and 
lessee,  it  was  held  that  the  fact  that  the 
lessor  had  not  been  found  at  the  time  of 
the  filing  of  the  petition  for  removal  made 
no  difference, — especially  where  the  suit  was 
not  asked  to  be  removed  on  the  ground  that 
it  had  become  one  against  the  petitioner 
alone,  and  where  the  missing  party  appeared 
in  the  court  below  after  me  removal,  and 
defended  the  suit  upon  the  theory  that  it 
had  been  removed  as  a  joint  action,  and 
a  joint  judgment  was  rendered  against  the 
defendants. 

The  fact  that  one  of  the  parties  to  a 
controversy  defaults  places  them  in  no  dif- 
ferent position  with  reference  to  the  remov- 
al of  the  cause  than  they  would  have  oc- 
cupied if  the  party  had  answered.  Wilson 
V.  Oswego  Twp.  supra. 

The  fact  that  one  of  several  parties  sued 
jointly  on  a  joint  obligation  makes  a  de- 
fault places  the  parties  in  no  different  posi- 
tion in  reference  to  a  removal  than  they 
would  occupy  if  the  defaulting  party  had 
answered  and  set  up  an  entirely  different 
defense  from  that  of  the  other  defendants. 
Putnam  v.  Ingraham,  114  U.  S.  67,  29  L. 
ed.  65.  5  Sup.  a.  Rep.  746. 

In  Brooks  v.  Clark,  119  U.  8.  602,  80 
L.  ed.  482,  7  Sup.  Ct.  Rep.  301.  two  part- 
ners were  sued  nn  a  joint  partnership  lia- 
bility, and,  after  a  default  judgment  had 
been  entered  against  one  of  the  defendants, 
the  other,  a  nonresident,  voluntarily  ap- 
peared in  the  'same  suit  by  accepting  serv- 
ice of  the  original  summons,  but  with  an 
extension  of  time  to  put  in  his  personal 
defense.  It  was  held  that  the  case  was  not 
removable. 

If  but  one  cause  of  action  is  presented 
involving  many  defendants,  *the  fact  that 
one  of  them  defaults,  and  so  passes  out  of 
the  controversy,  does  not  leave  a  separable 
controversy  as  to  the  other  remaining  and 
contesting  defendant.  Haz  v.  Caspar,  31 
Fed.  499. 

But  in  Berrian  ▼.  (%etwood,  9  Fed.  678, 
it  was  held  that  where  a  defendant's  iima 
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to  answer  had  expired,  and  he  was  in  de- 
fault, there  was  no  controversy  between  him 
and  the  plaintiff,  within  the  meaning  of 
the  removal  acts. 

Where  two  defendants  are  sued  jointly 
for  negligence  in  causing  a  collision  be- 
tween two  locomotives,  and  upon  the  trial 
the  case  is  dismissed  on  its  merits  as  to  a 
resident  defendant,  a  nonresident  defendant 
does  not  thereby  become  entitled  to  have 
the  action  removed  as  to  him.  Whitoomb 
T.  Smithson,  175  U.  S.  635,  44  L.  ed.  303, 
20  Sup.   Ct.   Rep.  248. 

But  the  last-mentioned  case  was  distin- 
guished in  Dudley  ▼.  Illinois  C.  R.  Co. 
(Ky.)  96  S.  W.  835,  in  which  it  was  held 
that  at  the  conclusion  of  the  plaintiff's  evi- 
dence, where  it  was  apparent  that  the  resi- 
dent defendant  was  joined  for  the  purpose 
of  depriving  the  nonresident  defendant  of 
the  right  of  removal,  a  motion  would  then 
be  granted  to  transfer  the  case  to  the  Fed- 
eral courts. 

Where,  upon  the  trial  of  a  joint  cause  of 
action  in  tiie  state  court,  a  judgment  is 
entered  dismissing  the  complaint  against  a 
domestic  corporation,  from  which  the  plain- 
tiff appeals,  a  nonresident  corporation,  al- 
so a  defendant,  cannot  remove  the  cause; 
as,  until  the  determination  against  the  do- 
mestic corporation  of  the  appeal  uy  the 
plaintiff,  and  in  the  absence  of  fraud  or 
improper  joinder  of  defendants  for  the  pur- 
pose of  interfering  with  or  obstructing  the 
nonresident's  right  of  removal,  a  separable 
controversy  will  not  be  considered  to  exist. 
Lathrop,  S.  &  H.  Ca  v.  Interior  Constr.  & 
Improv.  Co.  143  Fed.  687. 

In  a  joint  action  for  negligence,  against 
two  railroad  companies,  the  fact  that  at 
the  time  of  the  action  a  peremptory  in- 
struction is  given  in  favor  of  the  home 
company  does  not  entitle  the  nonresident 
defendant  to  then  remove  the  action.  Il- 
linois C.  R.  Co.  T.  Harris,  85  Miss.  15,  38  So. 
225. 

But  in  Yulee  v.  Vose,  99  U.  S.  639,  25 
L.  ed.  356,  an  action  was  brought  to  re- 
quire the  defendants  to  pay  a  judgment  that 
had  been  rendered  against  a  railroad  com- 
pany, and  for  other  relief.  It  appeared 
from  the  complaint  that  a  nonresident  de- 
fendant was  liable  as  an  indorser  of  the 
notes  <m  which  the  judgment  was  rendered, 
but  no  judgment  was  specifically  asked  on 
that  account.  After  the  complaint  had  been 
dismissed  aa  to  all  the  defendants,  the 
court  of  appeals  of  the  state  in  which  the 
action  was  brought  afSrmed  the  judgment, 
except  as  to  the  nonresident  defendant,  on 
account  of  his  liability  as  indorser  on  the 
notes.  The  ease  was  sent  back  for  retrial 
simply  on  the  question  of  the  latter's  lia- 
bility as  indorser.  It  was  held  that,  the 
eourt  of  appeals  having  thus  severed  the 
action,  it  was  removable  by  the  nonresi- 
dent defendant  under  the  act  of  1866..  al- 
though he  was  then  the  only  defendant  left 
in  the  suit. 
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V.  Application  of  general  rules  in  partic- 
ular actions. 

a.  Aotions  relating  to  real  estate. 

1.  Controversies  concerning   title,   interest, 
possession,  etc. 

Having  reviewed  the  removal  acts  so  far 
as  apphcable  to  separable  controversies, 
pointed  out  their  scope  and  limitations,  and 
shown  the  general  rules  for  determining  the 
question  of  all  questions  in  this  class  of 
cases, — ^what  a  separate  controversy  is,  and 
how  determined, — it  remains  to  be  seen 
how  these  general  rules  have  been  applied 
in  particular  cases.  A  study  of  the  cases 
which  follow  must  convince  the  practitioner 
that  the  way  to  the  removal  of  actions  to 
the  Federal  courts  on  this  ground  is  narrow, 
and  that  few  there  are  that  may  enter  in. 
The  petitioners  for  removal  have  been  many, 
but  tbe  instances  in  which  the  parties  have 
not  been  sent  back  to  the  state  courts,  es- 
pecially by  the  Supreme  Court,  have  been 
comparatively  few. 

It  will  be  noticed  in  the  following  cases 
relating  to  real  estate  that,  in  determining 
whether  a  separable  controversy  exists, 
some  or  all  of  the  general  rules  set  forth 
above  (supra,  IV.  a,  1 )  have  been  applied. 
In  actions  to  establish  or  quiet  title, 
brought  to  determine  any  and  all  adverse 
interests  in  tbe  property  forming  the  sub- 
ject of  dispute.  It  is  held  that,  where  a 
defendant's  interest  is  distinct  from  that  of 
other  defendants,  his  claim  presents  a  sep- 
arable controversy  if  the  requisite  citizen- 
ship exists. 

In  Townsend  v.  Sykes,  38  La.  Ann.  410, 
it  was  held  that  an  action  to  annul  the 
transfer  of  real  estate  by,  a  nonresident  and 
a  resident  defendant  did  not  contain  a  sep- 
arable controversy,  as  there  existed  in  it 
no  separate  and  distinct  cause  of  action. 

In  Cape  Girardeau  &  St.  L.  R.  Co.  ▼. 
Winston,  Fed.  Cas.  No.  2,390,  an  action 
by  a  corporation  to  set  aside  a  deed  of 
trust  made  by  its  officers  and  another  com- 
pany, in  which  the  surviving  trustee  un- 
der the  mortgage  and  one  of  the  bondhold- 
ers secured  by  it  were  made  parties,  it 
was  held  that  there  was  no  controversy  be- 
tween tbe  complainant  on  the  one  side  and 
the  trustee  and  bondholders  on  the  other, 
to  which  the  corporation  defendant  was  not 
a  necessary  party.  The  case  therefore  was 
not  removable  under  the  act  of  1866  (U. 
S.  Rev.  Stat.  $  639,  clause  2,  U.  S.  Comp. 
Stet.  1901,  p.  620)  as  to  them. 

An  action  by  a  divorced  woman  after  her 
former  husband's  death,  to  have  a  deed  of 
his  real  estate  set  aside  as  made  in  fraud 
of  her  rights,  to  have  a  decree  of  alimony 
declared  a  lien  upon  the  land,  and  to  es- 
tablish her  right  to  a  one-half  interest  in 
the  land  itself,  in  which  the  heirs  of  her 
former  husband  are  made  parties,  does  not 
contain  a  separable  controversy,  although 
she  might  have  brought  an  action  against 
a  transferee  of  the  property  alone.>^Ij[hah^, 
man  y.  Chapman,  28  Fed.  1.  JO^IL 
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In  Miller  v.  Sbarp,  37  Fed.  161,  it  was 
held  that,  in  an  action  to  8et  aside  certain 
deeds  as  fraudulent  together  with  a  sub- 
sequent lease  of  the  same  premises  by  on« 
of  the  grantees,  there  is  no  separable  con- 
troversy between  complainant  and  the 
grantees  of  the  deeds  charged  to  be  fraud- 
ulent, to  which  the  tenant  holding  under 
the  lease  is  not  a  necessary  party. 

In  Stafford  v.  Twitchell,  33  La.  Ann.  62^, 
it  was  held  that  an  action  to  ajinul  a  com- 
mon tax  title  of  several  defendants  to  land 
held  by  them  in  division,  and  to  establish 
title  of  the  plaintiffs  to  the  whole  of  such 
land  as  against  all  of  the  defendants,  could 
not  contain  a  separable  controversy  as  there 
could  not  be  a  final  determination  of  the 
controversy  as  to  a  nonresident  defendant 
without  the  presence  of  the  other  parties. 

An  action  to  set  aside  a  partition  sale 
and  subsequent  transfers  of  the  property 
after  the  sale  is,  for  the  same  reason,  not 
removable  by  a  nonresident  defendant.  Gil- 
lespie  V.  Twitchell,  34  La.  Ann.  288. 

An  action  by  the  owner  of  an  equity  of 
redemption  in  certain  real  estate  against 
a  trustee  under  a  deed  of  trust  in  the  na- 
ture of  a  mortgage,  and  a  purchaser  at  the 
trustee's  sale,  to  set  aside  as  fraudulent 
deeds  of  the  property  made  by  the  trustee, 
does  hot  contain  a  separable  controversy 
between  the  plaintiff  and  the  purchaser, 
as  the  plaintiff  asks  one  form  o°f  relief 
based  altogether  on  the  wrongful  acts  for 
which  the  trustee  and  the  purchaser  are 
jointly  alleged  to  have  been  responsible. 
Barth  v.  Coler,  9  C.  C.  A.  81,  19  U.  S.  App. 
646,   60  Fed.  466. 

An  action  for  the  reformation  of  a  deed 
so  as  to  make  complainant's  title  to  a  cer- 
tain tract  of  land  clear  according  to  the 
intention  of  the  parties  to  the  original 
transfer,  in  which  a  corporation  having  an 
equitable  titl»  to  the  premises  in  dispute, 
a  trustee  of  the  corporation  holding  the 
legal  title,  and  the  lessee  of  the  property 
are  made  parti""!,  does  not  contain  a  sep- 
arable controversy  within  the  meaning  of 
the  act  of  1875,  as  the  presence  of  all  of 
the  parties  is  necessary  before  the  court 
will  proceed  to  a  final  decree.  New  Jer- 
sey Zinc  &  I.  Co.  v.  Trotter,  18  Fed.  337. 

In  Steinkuhl  v.  York,  2  Flipp.  376,  Fed. 
Cas.  No.  13,356,  an  action  by  a  purchaser 
of  land  sold  in  bankruptcy,  against  a  buy- 
er of  the  same  property  at  an  execution 
sale,  to  establish  title  and  obtain  possession, 
a  trustee  under  a  deed  of  trust  on  the  same 
property  and  the  holder  of  purchase-money 
notes  secured  thereby  were  made  parties. 
It  was  held  that  they  could  not  remove  the 
cause  either  under  the  act  of  1875  or  un- 
der the  act  of  1866.  since  a  lien  holder  can- 
not be  separated  from  the  jreneral  owner  in 
a  controversy  as  to  the  title.  They  must 
all  stand  or  fall  together. 

In  Carraher  v.  Brennan,  7  Biss.  497,  Fed. 
Cas.  No.  2,441,  it  was  held  that,  in  an 
action  under  the  burnt  records  acts  of  Il- 
linois, to  establish  plaintiff's  title  to  cer- 
tain lands  to  which  all  of  the  defendants 
claimed  title  by  a  specific  tax  conveyance, 
5L.R.A.(N.S.) 


one  of  the  defendants  could  not  remc^^e  the 
suit  under  the  act  of  1875,  for  the  reason 
that  the  settlement  of  bis  controversy  would 
not  settle  the  whole  suit. 

An  action  to  establish,  among  other 
things,  title  to  land  under  an  alleged  parol 
gift,  and,  in  case  title  is  not  established,  to 
have  a  decree  of  specific  performance  of 
the  allied  gift,  and  to  set  aside  as  a  cloud 
on  plaintiff's  'title  subsequent  transfers  of 
the  same  property,  does  not  contain  a  sep- 
arable controversy  as  to  the  subsequent 
transferees,  to  which  the  donor  is  not  a 
necessary  party.  Smedley  v.  Smedley,  110 
Fed.  255. 

In  Long  V.  Buford,  24  Fed.  241,  it  was 
held  that  an  action  by  a  receiver  to  en- 
force a  trust  in  behalf  of  certain  creditors, 
expressly  imposed  upon  certain  property  by 
statute,  the  property  being  alleged  to  be 
under  the  control  of  a  corporation  and  cer- 
tain individual  defendants,  did  not  con- 
tain  a  separable  controversy  as  to  the  in- 
dividual defendants,  as  the  corporation  was 
a  necessary  party  to  the  relief  sought. 

An  action  against  a  mortgagor  and  a 
nonresident  mortgagee,  to  establish  ^  re- 
sulting trust  in  land  in  possession  of  a 
mortgagor  upon  facts  occurring  before  the 
mortgage  and  of  which  the  mortgagee  is 
alleged  to  have  had  notice,  is  not  removable 
by  the  mortgagee,  a  nonresident,  as  the 
controversy  with  the  mortgagee  is  insep- 
arable from  that  with  ^e  mortgagor. 
Chester  v.  Chester,  7  Fed.  1. 

But  in  Girardey  v.  Moore,  8  Woods,  397, 
Fed.  Cas.  No.  5,462,  an  action. to  establish 
a  trust  in  certain  property  as  prior  to  a 
mortgage  upon  it,  in  which  an  accounting' 
by  the  trustee  and  an  injunction  against 
the  mortgagee  to  prevent  the  sale  of  the 
property  were  asked,  it  was  held  that  a  sep- 
arable controversy  existed  between  com- 
plainants and  the  mortgagee,  which  could  be 
removed  to  the  Federal  court  under  the  act* 
of  1866. 

In  an  action  to  establish  a  parol  trust 
in  certain  lands  against  the  widow  and 
heirs  of  a  deceased  trustor,  and  for  an  ac- 
counting against  the  trustee  and  creditors 
secured  by  the  deed  of  trust  on  the  prop- 
erty, in  which  it  is  asked  that  the  amount 
of  the  debt  may  be  ascertained  so  that  the 
plaintiff  may  pay  it  and  secure  the  trans- 
fer of  the  title  of  the  property  in  fee,  and 
that  an  injunction  against  a  sale  under  the 
trust  deed  be  granted,  does  not  contain  a 
separable  controversy  as  to  the  trustee  and 
the  creditors  secured  by  the  trust  deed, 
since  this  controversy  is  dependent  upon  the 
determination  of  the  issues  arising  upon 
plaintiff's  claim  of  the  existence  of  a  parol 
trust.  Faison  v.  Hardy,  114  N.  C.  429. 
19  S.  E.  701. 

An  action  by  infants,  in  which  it  is 
sought,  among  other  things,  to  recover  pos- 
session of  certain  property  alleged  to  have 
been  wrongfully  taken  from  them  by  fraud- 
ulent proceedings  through  the  joint  acts 
of  two  defendants,  one  of  whom  owned  an 
undivided  one-half  interest  in  the  property, 
►to  have  *  partition  of  the  property  which 
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is  in  the  possession  of  the  two  defendants, 
and  to  have  an  accounting  of  the  rents  and 
profits,  and  a  lien  on  the  land  for  the  same, 
contains  no  separable  controversy  to  which 
the  defendant,  owning  one-half  interest  in 
the  property,  is  not  a  necessary  party.  Ger- 
man Sav.  &  L.  Soc.  T.  Dormitzer,  63  C. 
C.  A.  639,  116  Fed.  471. 

In  Carter  v.  Scott,  82  Ga.  297,  8  S.  E. 
421,  an  action  against  a  domestic  corpora- 
tion and  a  nonresident  to  obtain  title,  pos- 
session, and  mesne  profits  of  the  land 
claimed  by  complainant  as  a  homestead,  the 
property  was  allied  to  have  been  turned 
over  to  the  corporation  illegally,  and  the 
nonresident  was  alleged  to  be  in  possession 
of  the  property,  and  holding  unlawfully 
against  complainant.  It  was  held  that 
there  was  a  misjoinder  of  the  parties  de- 
fendant; that  there  was  no  privity  of  con- 
tract, of  conduct,  or  of  estate  between  the 
defendants,  and  that  consequently  there  was 
a  separable  controversy  as  to  each,  per- 
mitting the  removal  of  the  cause. 

An  action  presenting  a  controversy  as 
to  the  right  of  possession  of  land  between 
citizens  of  the  same  state  and  damages  for 
its  detention,  in  which  nonresidents  are 
made  parties,  but  claim  neither  title  nor 
right  of  possession,  was  not  removable  to 
a  Federal  court  under  the  act  of  1875,  al- 
though damages  were  demanded  against  the 
nonresident  defendants  for  detention  of  the 
property.  Corbin  v.  Van  Brunt,  105  U.  S. 
576,  26  L.  ed.  1176.  In  no  sense,  declared 
the  court,  could  it  be  said  that  the  contro- 
versies were  such  as  admitted  of  separate 
and  distinct  trials,  since  the  whole  case 
turned  upon  the  question  of  title,  a  contro- 
versy wholly  between  citizens  of  the  same 
state,  the  controversy  as  to  damages  being 
a  mere  adjunct. 

An  action  to  recover  an  undivided  one- 
half  interest  in  certain  real  estate  alleged 
to  be  wrongfully  withheld  by  two  defend- 
ants contains  no  separable  controversy  as 
to  either,  as  the  whole  subject-matter  of 
the  suit  cannot  be  fully  determined  as  to 
either  without  the  presence  of  the  other. 
Knight  V.  lAitcher  &  M.  Lumber  Co.,  69 
C.  C.  A.  248,  186  Fed.  404. 

An  action,  in  which  a  number  of  defend- 
ants are  charged  to  be  coconspirators  in  a 
scheme  to  raise  a  cloud  on  the  title  of 
the  complainants  to  certain  lands  and  to 
defrand  them  of  their  property,  is  not  re- 
movable by  one  of  the  defendants,  a  non- 
resident, as  the  action,  being  joint,  does 
not  contain  a  separable  controversy.  Little 
V.  Giles,  118  U.  8.  B96,  80  L.  ed.  269,  7 
Sup.  Ct.  Rep.  32. 

In  Western  U.  Tel^.  •  Co.  v.  National 
Tcleg.  Co.  22  Blatchf.  108,  19  Fed.  561, 
an  action  by  a  telegraph  company  against 
other  telegraph  companies,  involving  the 
question  whether  complainant  acquired  any 
exclusive  rights,  as  against  the  defendants, 
to  build  or  maintain  its  lines  upon  the 
lands  of  a  railroad  company,  or  whether 
any  easement  it  might  have  acquired  wag 
of  such  a  character  as  would  entitle  it  to 
compensation  before  the  other  companies 
6L.IUA.(N.8.) 


could  occupy  the  lands  of  the  railroad  com" 
pany  with  their  lines,  was.  held  to  con- 
tain no  separable  controversyC  The  decision 
is  based  on  the  ruling  of  Boyd  v.  Gill,  21 
Blatchf.  543,  19  Fed.  145,  holding  a  joint 
action  not  to  contain  a  separable  contro- 
versy. 

In  Illinois  ex  rel.  McCartney  v.  Illinois 
C.  R.  Co.  16  Fed.  881,  the  state  of  Illinois, 
by  an  act  of  the  legislature,  granted  cer- 
tain submerged  land  forming  part  of  the 
bed  of  Lake  Michigan  to  the  Illinois  Cen- 
tral Railroad  Company,  certain  other  lands 
to  the  city  of  Chicago  with  power  to  sell 
the  same  and  raise  funds  for  park  pur- 
poses, and  certain  other  lands  to  the  Il- 
linois Central  Railroad  Company  and  two 
other  railroad  companies,  in  consideration 
for  which  they  were  to  pay  the  city  of 
Chicago  a  certain  sum.  The  act  was  after- 
wards repealed,  and  an  action  was  begun 
on  behalf  of  the  state  to  have  its  title  to 
the  submerged  lands  granted  to  the  rail- 
road company  confirmed,  and  to  prevent  the 
railroad  company  from  using  the  property, 
and  for  other  relief.  The  city  of  Chicago, 
which  was  made  a  party,  did  not  take  is- 
sue with  the  state  in  its  answer,  but  as- 
serted its  right  to  payment  of  the  sum 
of  money  provided  in  the  original  act  to 
be  paid  it  for  part  of  the  lands  granted, 
in  case  the  act  should  be  declared  not  re- 
pealed. The  court  said  that,  without  deter- 
mining whether  the  city  was  a  proper  par- 
ty to  the  issues  between  the  state  and  the 
railroad  company,  it  was  cQear  that  there 
was  in  the  suit  a  separable  controversy, 
wholly  between  the  state  and  the  railroad 
companyv  which  conid  be  fully  determined 
as  between  them  without  the  presence  of 
the  city  as  a  party.  But  the  case  was 
held  removable  mainly  as  involving'  ques- 
tions arising  under  the  Constitution  and 
laws  of  the  United  States. 

An  action  to  quiet  the  title  of  land  was 
lield  removable  under  the  act  of  1866  and 
under  §  639,  U.  8.  Rev.  Stat  (U.  8.  Comp. 
Stat.  1901,  p.  520),  as  to  a  nonresident 
defendant  claiming  an  interest  in  the  prem- 
ises as  tenant  in  common  with  other  de- 
fendants, on  the  ground  that  the  interest 
of  each  tenant  in  common  is  distinct  from 
that  of  the  others.  Field  v.  Lownsdale, 
Deady,  288,  Fed.  Cas.  No.  4,769.  To  the 
same  effect  is  Goodenough  v.  Warren,  6 
Sawy.  494,  Fed.  Cas.  No.  5,534. 

But  in  Rumsey  v.  Call,  28  Fed.  769,  an 
action  brcfbght  by  two  tenants  in  common 
to  have  a  deed  set  aside  aa  a  cloud  on  title 
was  held  not  to  contain  a  separable  con- 
troversy between  a  defendant  owning  the 
adverse  title  and  one  of  the  complainants, 
as  both,  having  joined  in  the  action,  are 
alike  interested   in  defeating  the  deed. 

A  bill  against  several  defendants  to  quiet 
the  title  to  certain  real  estate,  filed  for  the 
purpose  of  adjudicatiuK  anv  and  all  ad- 
verse titles  held  by  the  defendants,  and  each 
of  them,  does  not  come  within  the  rule 
that,  where  a  cause  of  action,  whether  on 
contract  or  in  tort,  is  joint  and  several, 
and  is  declared  on  jointly,  the  defendants 
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cannot,  by  pleading  separately  or  averring 
separate  defenses,  make  the  cause  of  action 
separable  into  distinct  controversies  within 
the  meaning  of  the  removal  act;  as  it 
calls  upon  the  defendants,  and  each  of 
■  them,  to  set  up  every  claim  or  source  of 
title  held  by  them.  Bacon  v.  Felt,  38  Fed. 
870. 

The  fact  that  the  bill,  tinder  the  provi- 
sions of  a  state  statute,  contains  an  aver- 
ment that  defendants  make  some  claim  un- 
der a  certain  deed,  does  not  limit  the  is- 
sues to  that  single  source  of  title.     Ibid. 

An  action  to  quiet  title  to  real  estate 
against  several  defendants,  in  which  one  of 
them  alleges  ownership  and  posBession  of  a 
portion  of  the  property  claimed,  to  which 
none  of  the  other  defendants  has  or  claims 
any  interest,  involves  a  separable  contro- 
versy between  the  complainant  and  such  de- 
fendant, within  the  removal  acts.  Ibid. 

In  Stanbrougfa  t.  Cook,  3  L.R.A.  400, 
38  Fed.  360,  an  action  to  establish  title 
to  certain  property  against  a  defendant 
idaiming  as  tenant  of  one  or  more  of  his 
eodefendants,  in  which  damages  were  asked 
•gainst  the  tenant  and  his  lessors  for  in- 
jury to  the  property,  and  for  the  conver- 
sion of  crops,  the  purpose  of  the  suit  l>e- 
ing  to  settle  in  one  proceeding  aU  adverse 
claims  asserted  by  any  or  all  of  the  parties, 
the  petition  did  not  aver  that  all  of  the  de- 
fendants' claimed  title  to  the  realty  joint- 
ly, or  under  one  common  source  of  title, 
or  that  they  jointly  converted  to  their  own 
use  crops  growing  ou  the  land,  or  that  they 
jointly  injured  the  property,  but  express- 
ly negatived  the  idea  that  some  of  the  de- 
fendants were  interested  in  the  controversy 
between  complainant  and  the  tenant  and 
his  lessors.  The  action  was  held  to  con- 
tain a  separable  controversy  between  the 
plaintiff  and  th«  tenant  within  the  meaning 
of  the  removal  act  of  1888.  The  court 
said  that  the  decisions  defining  the  rule 
applicable  to  suits  baeed  upon  joint,  or  joint 
and  several,  causes  of  action  did  not  touch 
a  case  of  this  character,  for  the  reason 
that  the  petition  did  not  seek  to  declare 
against  all  the  defendants,  jointly. 

So,  Bates  ▼.  Carpentier,  98  Fed.  4S2,  an 
action  against  several  defendants  to  quiet 
title  to  real  estate,  in  which  the  plaintiff 
did  not  aver  that  all  of  the  defendants 
claimed  title  jointly,  or  under  one  common 
source  of  title,  and  in  which  various  named 
defendants  were  brought  into  the  suit  for 
the  purpose  of  settling  each  and  Avery  claim 
or  interest  that  they  might  set  up  adverse 
to  his  own,  no  matter  how  diverse  or  op- 
posed to  each  other,  was  held  to  present 
a  separable  controversy  as  to  a  nonresident 
defendant  alleging  an  adverse  interest  en- 
titling him  to  remove  the  case. 

And  in  Carothers  v.  McKinley  Min.  & 
Smelting  Co.  116  Fed.  947,  an  action  to 
quiet  title  to.  mining  claims,  brought  for 
the  purpose  of  settling  any  and  all  adverse 
titles  held  by  each  defendant  named  in 
the  bill,  calling  upon  them  under  appro- 
priate averments  to  set  up  each  and  every  I 
claim,  demand,  or  wuroe  of  ri&4tt  or  title 
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held  by  them,  or  each  of  them,  in  whioh 
there  was  no  averment  that  defendants 
claimed  under  a  common  source  of  title  or 
right,  was  held  to  contain  a  separable  con- 
troversy as  to  nonresident  defendants  claim- 
ing an  interest  in  the  property,  entitling 
them  to  remove  the  case  to  a  Federal  court. 

In  Greene  v.  Klinger,  10  Fed.  6S0,  it  was 
held  that,  in  an  action  of  trespass  to  try 
title,  where  a  nonresident,  as  grantor  and 
warrantor  of  title,  is  brought  into  the  suit 
as  a  defendant,  under  the  statutes  of  the 
state  in  which  the  action  is  brought,  a  sep- 
arate controversy  exists  as  to  him  within 
the  meaning  of  the  removal  statutes. 

And  in  Davis  v.  Montgomery,  36  La. 
Ann.  874,  it  was  held  that,  in  an  action 
to  recover  of  a  nonresident  defendant  a 
stated  interest  in  certain  property  in  whioh 
a  resident  warrantor  was  called  in  to  de- 
fend, there  were  two  distinct  controversies 
in  the  suit,  one  between  plaintiffs  and  the 
orijKinal  defendants,  who  were  citizens  of 
diArent  states,  the  other  between  such  de- 
fendants and  warrantor,  who  were  citizens 
of  different  states. 

In  an  action  to  set  aside  deeds  of  cer- 
tain lands  it  was  allied  that  a  deed  in 
escrow  of  lands  was  wrongfully  delivered 
to  the  grantee  without  the  knowledge  of  the 
grantor,  and  that  the  land  was  levied  on 
and  sold  as  the  property  of  the  grantee, 
and  portions  of  the  property  thereafter 
transferred  to  other  persons.  It  was  held 
that,  under  such  circumstances,  a  separa- 
ble controversy  existed  between  the  plain- 
tiff and  the  subseauent  transferees,  which 
might  involve  the  defense  of  bona  fide  pur- 
chasers for  value  without  notice,  '  which 
could  be  decided  without  the  presence  of 
their  grantor,  a  resident  defendant,  who  was 
still  the  owner  of  a  portion  of  the  land 
without  notiee  of  plafotiff's  rights.  Con- 
nell  v.  Smiley,  166  U.  S.  336,  39  L.  ed. 
443,   15   Sup.   Ct.  Rep.  853. 

In  Jones  v.  Foreman,  66  Oa.  371,  in  an 
action  to  establish  and  quiet  title  to  land 
against  one  to  whom  it  bad  been  trans- 
ferred burdened  with  a  verbal  trust,  and 
against  one  to  whom  tha  vendee  had  after- 
wards transferred  it,  and  who  also  held  a 
tax  deed  of  the  same  premises,  in  which 
the  cancelation  of  the  deeds,  an  accounting, 
and  possession  were  asked  for,  it  was  held 
that  the  controversy  between  the  complain- 
ants and  the  subsequent  transferee,  a  non- 
resident, could  go  to  the  Federal  court  un- 
der the  act  of  1866,  while  that  as  to  the 
remaining  defendant  to  vacate  his  deed  and 
to  have  him  account  could  stay  in  the  state 
court. 

A  joint  action  in  ejectment  against  the 
owner  and  his  lessee  does  not  contain  a 
separable  controversy.  Cleveland  v.  Cleve- 
land, C.  C.  4  St.  L.  K.  Co.  147  Fed.  171. 

2.  Foreclosure  of  mortgages  and  other  liens. 

Actions  to  foreclose  mortgages  and  other 
Hens  on  real  properly,  in  which  various 
parties  claiming  an  interest  in  the  land 
•re  brought,  are  uaually  held  not  to  oob:- 
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tain  separate  controversies,  all  controver- 
sies as  to  priority  of  liens  being  beld  in- 
cidental to  the  main  purpose  of  the  action. 
In  a  few  cases  cross  bills  have  been  held  to 
pi«8ent  separable  controversies,  but  these 
cases  are  not  in  line  with  the  group  of 
authorities  holding  that  separable  contro- 
versies cannot  arise  out  of  separate  de- 
fenses. In  the  foreclosure  of  a  deed  of 
trust  the  trustee  is  held  to  be  a  necessary 
party;  and,  if  he  is  a  resident  of  the  state 
where  the  action  is  brought,  it  cannot  be 
removed  as  containing  a  separable  contro- 
versy. 

An  action  to  foreclose  a  mortgage  against 
several  mortgagors  and  those  claiming  un- 
der them  is  not  removable  by  a  nonresident 
party,  as  there  is  but  one  cause  of  action. 
Ayres  v.  Wiswall,  112  U.  S.  187,  28  L.  ed. 
693,  5  Sup.  Ct.  Rep.  90. 

An  aetion  for  strict  foreclosure  of  a 
mortgage  in  Connecticut,  brought  against 
a  grantee  of  the  mortgaged  premises,  a  non- 
resident, and  the  mortgagor,  by  which  the 
mortoagor  is  sought  to  oe  charged  with  any 
insufficiency  in  the  appraised  value  of  the 
mortgaged  premises  to  pay  the  mortgage 
debt,  cannot  be  removed  to  a  Federal  court 
by  the  grantee  of  the  mortgaged  land  un- 
der the  2d  section  of  the  act  of  1875,  as 
the  mortgagor  is  an  indispensable  party  to 
■nch  a  suit  Coney  v.  Winchell,  116  U. 
S.  227,  29  L.  ed.  610,  6  Sup.  Ct.  Rep.  366. 
And  a  new  and  separable  controvert  does 
not  arise  when  the  complaint  is  amended 
BO  as  to  ask  for  a  reformation  of  the  mort- 
gage, because  the  question  of  reformation  is 
merely  incidental  to  the  foredosure  asked 
for.     Winchell  v.  Coney,  27  Fed.  482. 

An  action  to  foreclose  a  mortgage  on 
real  estate,  in  which  various  lienors  are 
made  parties  and  file  answers  which  raise 
separate  issues,  does  not  contain  a  sep- 
arable controversy  within  the  meaning  of 
subdivision  2  of  }  2  of  the  act  of  1876,  as 
there  is  but  one  cause  of  tuition,  which  is 
the  foreclosure  of  the  mortgage,  and  the 
proper  adjustment  of  the  various  liens  and 
claims  upon  the  property,  and,  incidental- 
ly, to  recover  judgment  against  the  mort- 
■  gagor  for  any  defldency.  Thompson  v.  Dix- 
on, 28  Fed.  6. 

And  the  court  will  not  look  into  the  con- 
tract between  the  mortg^or  and  a  non- 
resident lienor,  party  to  the  suit,  to  de- 
termine whether  a  separable  oontroversy  ex- 
ists.    Ibid. 

An  action  to  foreclose  a  mortgage  against 
a  mortgagor,  the  purchaser  of  a  portion 
of  the  pronises  on  execution  sale,  and  a 
nonresident  to  whom  the  latter  had  trans- 
ferred his  title,  contains  no  separable  con- 
troversy; and  the  fact  that  the  purchaser 
at  the  execution  sale  disclaims  any  inter- 
est in  the  property  will  not  enable  his  ven- 
dee to  remove  it.  Hax  v.  Caspar,  31  Fed. 
499. 

In  California  Safe  Deposit  &  T.  Co.  y. 
Cheney  Electric  Light,  Teleph.  &  P.  Co.  56 
Fed.  267,  an  action  to  foreclose  a  mortgage, 
»  nonresident  was  made  a  party,  and,  in 
answering,  set  up  an  independent  or  para- 
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mount  title  to  part  of  the  mortgaged  prop- 
erty and  then  had  the  case  removed  to 
a  Federal  court  on  the  groimd  of  the 
existence  of  a  separable  controversy  as 
to  the  title.  The  action  was  remanded 
on  the  ground  that  such  a  controversy  was 
not  within  the  scope  of  a  foreclosure  suit. 

A,  mortgage  foreclosure  bill  asking  for 
the  usual  decree  for  the  amount  of  the 
mortgage  debt  and  sale  of  the  mortgaged 
prenuses  to  satisfy  it,  and  allying  that  the 
complainant's  mortgage  is  superior  to  the 
liens  of  some  of  the  defendants  named  in 
the  bill,  presents  but  a  single  cause  of  ac- 
tion, as  the  ascertainment  of  the  relative 
rank  of  the  liens  is  incidental  to  the  main 
purpose  of  the  suit.  There  is  not,  there- 
fore, a  separable  controversy  between  com- 
plainant and  one  of  the  lienors  who  sets  up 
tiiat  his  lien  is  prior  to  the  mortgage  sought 
to  be  foreclosed.  Thurber  v.  Miller,  14  C. 
C.  A.  432,  32  U.  8.  App.  209,  67  Fed.  371. 

An  action  against  a  mortgagor  and  a 
transferee  of  the  properly,  to  foreclose  a 
mortgage  which  merely  creates  a  lien  on 
the  property  it  covers,  does  not  contain  a 
separable  controversy  as  to  the  mortgagor, 
because  it  asks  for  a  deficiency  judgment 
against  him.  Lewis  v.  Weidenfeld,  76  Fed. 
146.  The  court  said  that  the  test  in  this 
case  was  not  wbeiner  the  relief  which  a 
complainant  or  plaintiff,  as  the  case  might 
be,  should  be  able  to  reach  and  gain  against 
one  defendant  was  different  from  that 
which  he  might  obtain  against  another  de- 
fendant, but  was  whether  the  controversies 
were  so  blended  and  oommingled  as  substan- 
tially to  involve  the  same  inquiries  and  con- 
clusions. 

In  a  foreclosure  proceeding  there  is  no 
separable  controver^  as  between  the  own- 
ers of  the  eqniiy  of  redemption,  a  trustee 
in  a  trust  deed,  and  subsequent  encum- 
brancers or  lienors,  where,  as  in  Illinois, 
the  trustee  is  a  necessary  party  to  the  suit. 
Maher  v.  Tower  Hotel  Co.  94  Fed.  225. 

A  mortgage-foreclosure  action  between 
citizens  of  the  same  state,  in  which  a  non- 
resident is  made  a  defendant  for  the  pur- 
pose of  cutting  off  a  junior  lien,  does  not 
contain  a  separable  controversy  as  to  the 
latter  defraidant.  Flynn  v.  Des  Koines  ft 
St.  L.  R.  Co.  63  Iowa,  490,  19  N.  W.  312. 

An  action  to  foreclose  a  deed  of  trust 
cannot  be  removed  to  a  Federal  court  as  to 
a  nonresident  grantor  alone,  as  the  trustee, 
the  holder  of  the  legal  title,  is  a  necessary 
party;  since  the  final  determination  of  the 
controversy  requires  his  presence,  and,  if 
the  case  is  not  removable  as  to  him,  it  can- 
not be  removed  as  to  the  nonresident  grant- 
or alone.  Gardner  v.  Brown,  21  Wall.  36, 
22  L.  ed.  527. 

A  mortgage-foreclosure  aetion  in  which, 
besides  the  mortgagors,  a  trustee  under  a 
prior  deed  of  trust,  a  guarantor  of  certain 
notes  secured  by  it,  and  a  tenant  in  pos- 
session, are  made  parties,  does  not  contain 
a  separable  controversy,  under  the  act  of 
1866,  as  to  one  defendant,  to  which  the 
other  defendants  are  not  necessary  parties. 
Darst  T.  Bates,  61  111.  439.         )(jQlC 
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In  the  foreclosure  of  a  railroad  deed  of 
trust,  where  an  accounting  is  asked  against 
one  of  the  defendants;  that  the  mortgagor 
be  decreed  to  owe  nothing  to  him;  that 
certain  property  in  his  possession  be  de- 
creed to  be  the  property  of  the  mortgagor 
and  to  be  covered  by  the  mortgage, — there 
can  be  no  final  determination  in  the^suit 
as  to  him  without  the  presence  of  the  other 
parties;  and  it  does  not  therefore  contain 
a  separable  controversy.  Upton  v.  New  Jer- 
sey Southern  R.  Co.  25  N.  J.  Eq.  372. 

An  action  against  a  trustee  and  a  cestui 
que  ti-ust,  and  a  prior  mortgagee,  to  fore- 
close a  deed  of  trust,  and  for  an  accounting 
between  the  plaintiff  and  the  mortgagee, 
and  the  cancelation  of  the  prior  mortgage, 
or  the  foreclosure  of  the  mortgage,  if  any- 
thing be  found  due  the  mortgagee  and  se- 
cured by  the  mortgage,  does  not  contain  a 
separable  controversy  as  to  the  mortgagee, 
as  the  plaintiff  has  the  right  to  have  the 
whole  controversy  settled  in  one  suit. 
Springer  t.  SheeU,  U5  N.  0.  370,  20  S. 
E.  469. 

An  action  to  foreclose  a  mortgage  against 
the  mortgagor,  a  receiver  of  the  mortgagor, 
and  a  sub^uent  transferee  of  the  equity 
of  redemption,  in  which  the  plaintiff  sets 
up  the  personal  liability  of  the  mortgagor 
and  the  receiver,  is  not  separable  as  to  the 
latter.  The  court  said  that  the  mortgage 
and  the  debt  secured  thereby  presented  the 
subject-matter  of  the  controversy,  and  that, 
in  order  that  the  plaintiff  might  get  all 
it  asked  and  was  entitled  to  ask  upon  its 
showing,  it  was  obliged  to  make  the  de- 
fendants parties  to  the  suit.  Being  so  ob- 
liged to  join  them,  it  might  pursue  its 
remedy  against  all  to  the  end,  and  in  this 
sense  the  cause  was  not  separable.  United 
States  Mortg.  Co.  v.  McClure,  42  Or.  190, 
70  Pac.  543. 

An  action  to  foreclose  a  mortgage  against 
the  mortgagors  and  other  defendants  al- 
leged to  have  some  interest  in  the  property 
subsequent  to  plaintiff's  mortgage,  most  of 
them,  at  least,  being  necessary  parties  to 
the  suit,  does  not  contain  a  separable  con- 
troversy a.s  to  the  mortgagors,  as  the  com- 
plaint states  but  a  single  cause  of  action. 
Northwestern  &  P.  H.  Bank  v.  Suksdorf, 
15  Wash.  475,  46  Pac.  1027. 

But  in  Wabash,  St.  L.  &  P.  R.  Co.  v. 
Central  Trust  Co.  23  Fed.  513,  it  was  held 
that  an  action  of  foreclosure,  brought  by 
a  trust  company  against  a  railroad  com- 
pany, in  which  various  mortgagees  were 
made  defendants,  contained  a  separable  con- 
troversy between  the  trust  company  and  the 
railroad  company  in  respect  to  the  mort- 
gage sought  to  be  foreclosed;  and,  the  req- 
uisite cjtizenship  existing,  that  the  action 
was  removable. 

In  Donohoe  v.  Mariposa  Land  A  Min. 
Co.  5  Sawy.  163,  Fed.  Cas.  No.  3,989,  an 
action  to  foreclose  a  mortgage  was  held 
not  removable  to  a  Federal  court  by  a  non- 
resident junior  mortgagee,  who  was  made 
a  defendant,  and  who,  with  the  mortgagor. 
Bet  up  a  defen.se  that  the  mortgage  sought 
to  be  foreclosed  was  given  to  secure  a  fraud- 
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ulent  debt,  and  also  alleged  as  an  addi- 
tional defense  the  execution  of  its  own  mort- 
gage; and  the  fact  that  after  a  removal  the 
nonresident  mortgagee  defendant  filed  a  cross 
bill  asking,  on  the  same  grounds,  that  the 
complainant's  mortgage  be  canceled  and  for 
the  foreclosure  of  its  own  mortgage,  made 
no  difference,  as  there  was  no  separable 
controversy  in  such  case.  The  court  said 
that,  if  the  main  controversv  is  between 
citizens  of  the  same  stato,  it  is  not  re- 
movable, and  the  mere  incident  would  not 
confer  a  right  of  removal.  The  incident 
must  follow  the  real  controversy,  to  which 
it  is  inseparably  annexed. 

So,  in  Maisb  v.  Bird,  4  McCrary,  129, 
48  Fed.  607,  an  action  to  foreclose  a  mort- 
gage in  which  a  nonresident  defendant  files 
a  cross  bill  alleging  that  the  mortgage  is 
fraudulent  and  void,  and  asking  that  it  be 
set  aside,  is  held  not  to  contain  a  separable 
controversy  as  to  him,  as  the  issue  present- 
ed by  the  cross  bill  is  merely  incident  and 
subordinate,  and  not  a  separable  contro- 
versy distinct  from  the  main  case,  which 
can  be  considered  and  determined  by  itself. 

And  in  Bobbins  v.  EUenbogen,  18  0.  C. 
A.  83,  36  U.  S.  App.  242,  71  Fed.  4,  an 
action  to  foreclose  a  mortgage  against  a 
mortgagor  and  a  nonresident  to  whom  he 
has  transferred  the  equity  of  redemption, 
in  which  a  second  mortgagee  appears  and 
files  an  answer  and  cross-complaint  for  the 
purpose  of  securing  a  decree  foreclosing  the 
second  mortgage,  which  the  mortgagor  al- 
leges is  void  as  being  based  on  an  illegal 
consideration,  was  held  not  to  contain  a 
separable  controversy  permitting  removal 
by  the  nonresident  defendant,  whether  the 
suit  was  considered  as  the  foreclosure  of 
both  mortgages,  or  of  the  second  mortgage 
only. 

In  Weldon  v.  Pritzlen,  128  Fed.  608,  an 
action  by  a  second  mor^^agee  to  foreclose 
his  mortgage,  in  which  a  prior  mortgagee 
was  made  a  party  to  the  suit  and  his  mort- 
gage attacked  as  fraudulent,  the  relief 
asked  being  the  foreclosure  of  plaintiff's 
mortgage  and  the  sale  of  the  property  free 
and  discharged  from  any  lien  thereon  as- 
serted by  the  first  mortgagee,  was  held  • 
not  to  contain  a  separable  controversy  per- 
mitting removal  of  the  action  by  the  first 
mortgagee.  But  on  appeal  in  68  C.  C.  A. 
288,  135  Fed.  650,  the  opposite  conclusion 
was  reached,  the  case  being  distinguished 
from  those  in  which  the  mere  priority  of 
liens  is  claimed.  The  court  held  that  two 
controversies  existed, — one,  as  to  the  fore- 
closure of  the  second  mortgage,  and  the 
other,  as  to  the  validity  of  the  first  mort- 
gage: and  that,  the  requisite  citizenship 
existing,  the  first  mortgagee  had  the  right 
to  remove.  The  court  was  probably  in- 
fluenced, in  making  this  decision,  by  the 
allegation  that  the  object  of  the  granting 
of  the  second  mortgage  was  fraudulent,  and 
that  its  foreclosure  was  for  the  purpose 
of  depriving  the  first  mortgagee  of  the  right 
to  remove  the  case  to  a  Federal  court. 

And  in   Rich  v.  Gross,  2«   Neb.   337,  45 
N.  W.  468,  a  mortgage-foreclosure  suit  in 
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which  one  of  the  defendants,  a  judgment 
creditor  of  the  mortgagor,  filed  an  ansvyer 
in  the  nature  of  a  creditor's  bill,  in  which 
it  was  alleged  that  the  mortgages  sought 
to  be  foreclosed  were  fraudulent,  and  that 
certain  judgments  confessed  were  also 
fraudulent,  the  relief  asked  being  the  can- 
celation of  both  mortgages  and  judgments, 
was  held  to  contain  a  separable  contro- 
versy as  to  the  answering  defendant,  a  non- 
resident, permitting  the  removal  of  the  case. 

And  in  New  England  Waterworks  Co.  v. 
Farmers'  Loan  &  T.  Co.  69  C.  0.  A.  297, 
136  Fed.  521,  an  action  to  foreclose  a  mort- 
age, which,  in  addition  to  the  usual  ques- 
tions of  foreclosure,  involves  the. question 
whether  the  mortgage  includes,  as  after- 
acquired  property,  certain  property  nomi- 
nally owned  by  a  defendant  other  than  the 
first  mortgagor  and  covered  by  another 
mortgage,  in  which  question  only  a  part 
of  the  defendants  are  interested,  is  held  to 
contain  a  separable  controversy  as  to  them. 

Foreclosure  of  other  liens  stands  upon 
the  same  footing  as  the  foreclosure  of  mort- 
gages. An  action  against  a  railroad  com- 
pany to  foreclose  a  mechanic's  lien,  in  which 
various  other  lien  holders  were  made  par- 
ties as  required  by  a  statute  of  the  state 
in  which  the  suit  was  brought,  was  held, 
in  Sweeney  v.  Grand  Island  &.  W.  C.  R. 
Co.  61  Fed.  3,  not  to  contain  a  separable 
controversy  between  the  plaintiff  and  the 
railroad  company.  The  court  said  that  a 
plaintiff  in  a  suit  to  foreclose  a  lien  could 
not  be  compelled,  at  the  option  of  any  of 
the  defendants,  to  divide  his  cause  of  ac- 
tion into  as  many  separate  controversies 
as  there  were  separate  defendants  entitled 
to  contest  his  claim.  The  option  was  with 
the  plaintiff,  and  not  with  the  defendants, 
to  determine  whether  he  would  have  the 
complete  relief  to  which  the  rules  and  prac- 
tice in  equity  entitled  him,  in  a  single  suit, 
or  in  several  suits.  And  every  lienor  was 
entitled  to  contest  the  plaintiff's  claim; 
and  every  subsequent  encumbrancer  was  a 
necessary  party  to  its  complete  determina- 
tion. It  mattered  not  that  controversies 
might  arise  in  the  case  over  the  priorities 
of  liens,  or  over  other  minor  issues,  in 
which  only  a  part  of  the  parties  might  be 
interested,  or  that  different  defendants  in 
the  suit  might  have  separate  and  different 
defenses.  'These  contests  were  mere  inci- 
dents to  the  main  suit,  and  did  not  consti- 
tute separable  controversies  within  the 
meaning  of  the  act  of  Congress. 

As  action  to  foreclose  a  debtor's  interest 
in  certain  shares  of  trust  property  in  which 
a  subsequent  transferee  of  one  of  the  shares 
is  made  a  party,  cannot  be  removed  to  a 
Federal  court  by  the  debtor  on  the  ground 
that  he  is  a  nonresident,  as  there  is  not 
a  controversy  in  the  case  wholly  between 
the  plaintiff  and  him.  Merchants'  Kat. 
Bank  v.  Thompson,  4  Fed.  876. 

But  in  Snow  v.  Te.xas  Trunk  R,  Co.  4 
Woods,  394,  16  Fed.  1,  holders  of  laborers' 
liens  against  a  railroad  company  filed  a 
petition  in  a  state  court  asserting  their 
liens  upon  the  property  of  the  company  and 
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asking  for  a  receiver,  etc.  Afterwards  cer- 
tain nonresidents  lienors  intervened,  assert- 
ing that  their  liens  were  superior  to  the 
liens  of  the  original  plaintiffs,  praying  for 
the  usual  relief.  The  case  was  held  to  pre- 
sent a  controversy  between  the  interveners 
and  the  defendant  railroad  company  as  to 
the  foreclosure  of  the  liens  claimed  by  the 
interveners,  and  a  controversy  between  the 
interveners  and  the  original  plaintiffs  as  to 
which  party  was  entitled  to  priority  of  lien 
against  the  railroad  company,  so  as  to  make 
the  case  removable  by  the  nonresident  in- 
terveners under  the  act  of  1875. 

In  Gates  Iron  Works  t.  James  E.  Pepper 
&  Co.  98  Fed.  449,  an  action  for  the  en- 
forcement of  a  mechanic's  lien  in-which  sev- 
eral other  lienors  besides  plaintiff  were 
made  parties  and  filed  answers  and  cross 
bills  asserting  their  liens,  the  main  de- 
fendant filed  an  answer  and  cross  petition 
bringing  in,  in  addition  to  the  pther  parties, 
a  grantee  of  a  portion  of  the  land  covered 
by  the  liens  and  a  prior  mortgagee  of  other 
property,  asking  that  the  deed  be  canceled 
for  fraud,  and  alleging  that  the  mortgage 
covered  the  property  in  suit  under  an  after- 
acquired-property  clause.  It  was  held  that 
neither  of  the  last-mentioned  defendants 
could  remove  the  cause  on  the  ground  of  a 
separable  controversy,  as  each  cross  defend- 
ant was  a  necessary  party  to  the  contro- 
versy upon  which  removal  was  sought. 

A  proceeding  under  A  state  statute  pro- 
viding that  the  county  treasurer  shall  make 
a.  verified  list  of  delinquent  taxes,  contain- 
ing a  description  of  the  land  involved,  the 
name  of  the  owner,  the  amount  due,  etc., 
the  filing  of  such  list  to  have  the  force  and 
effect  of  the  filing  of  a  complaiitt  in  an 
action  by  tne  county  against  each  piece 
or  parcel  of  land  described  in  the  list,  does 
not  contain  a  separable  controversy  as  to 
a  nonresident  owner  of  land  proceeded 
against  under  such  statute,  but  a  separate 
suit,  the  proceeding  presenting  as  many 
separate  suits  as  t^re  are  parcels  of  land. 
Re  Stutsman  County,  88  Fed.  337. 

3.  Condemnation  proceedings. 

In  condemnation  proceedings  the  contro- 
versy is  generally  not  separable  as  between 
the  complainant  and  defendants  owning  dif- 
ferent interests  in  the  whole  of  a  particu- 
lar parcel  sought  to  be  taken,  but  is  separ- 
able as  to  defendants  owning  different  or 
separate  parcels. 

An  action  to  condemn  a  parcel  of  land, 
in  which  the  lessor  and  lessee  are  made  de- 
fendants, does  not  conta.in  a  separable  con- 
troversy, although  the  interests  of  the  de- 
fendants in  the  land  are  distinct  and  there 
may  be  individual  and  separate  awards  of 
damages.  Bellaire  v.  Baltimore  &  O.  R.  Co. 
146  U.  S.  117,  36  L.  ed.  910,  13  Sup.  Ct. 
Rep.  16.  The  court  said  that  ascertaining 
the  interests  of  the  defendants,  and  assess- 
ment of  damages,  were  but  incidents  of  the 
principal  controversy,  and  did  not  make 
that  controversy  divisible,  so  that  the  right 
of  either  defendant  could  be  fully   deter- 
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mined  by  itself  and  apart  from  the  right 
of  the  other  defendant,  and  from  the  main 
issue  between  both  defendants  on  one  side 
and  the  plaintiff  on  the  other. 

An  action  to  condemn  real  estate,  brought 
in  a  state  court  against  the  legal  owner 
and  a  nonresident  lessee,  cannot  be  removed 
to  a  Federal  court  by  the  latter  on  the 
ground  of  the  existence  of  a  separable  con- 
troversy, as  the  cause  of  action  is  against 
both;  and  the  proof  must  be  the  same  as 
to  both;  and  the  judgment,  in  so  far  as 
establishing  a  right  to  condemnation  is  con- 
cerned, must  be  the  same  against  both;  and 
the  claim  for  damages  is  a  subordinate 
controversy,  which  need  not  be  considered 
until  the  main  controversy  is  settled.  Le 
Mars  V.  Iowa  Falls  &  8.  0.  R.  Co.  4  Me- 
Crary,  218,  48  Fed.  661. 

And  an  action  by  a  city  to  condemn  prop- 
erty of  a  railroad  company  for  a  right  of 
way  for  a  street,  and  against  a  resident 
leasee  of  the  company  for  a  term  of  ninety- 
nine  years  "renewable  forever,"  and  against 
a  nonresident  assignee  of  the  lease,  does  not 
present  a  separable  controversy  as  to  the 
nonresident  defendant.  Washington  ▼.  Co- 
lumbus &  C.  M.  K.  Co.  63  Fed.  673. 

The  fact  that  the  lessor  disclaims  any 
interest  in  the  controversy  makes  no  differ- 
ence. The  court  said  that  the  lessor  still 
held  the  reversion,  and,  upon  a  surrender  or 
forfeiture  of  the  lease,  would  be  reinsteted 
to  full  ownership.  The  plaintiff  was  there- 
fore not  boimd  to  accept  the  disclaimer,  or, 
if  it  did,  was  entitled  to  a  judgment  re- 
specting the  costs,  and  passing  npon  the 
effect  of  the  disclaimer.     Ibid. 

In  New  York,  N.  H.  &  H.  R.  Go.  v.  Cock- 
croft,  46  Fed.  881,  in  a  proceeding  by  the 
railroad  company,  imder  the  statutes  of 
Connecticut,  to  take  certain  land  needed  foi 
its  purposes  and  other  land  to  provide  a 
substitute  for  a  highway  wanted  by  it,  it 
was  held  there  was  no  controversy  bistween 
the  railroad  company  and  the  town  in  which 
the  land  was  located,  and  none  from  which 
that  between  the  railroad  oompany  and  the 
landowners  was  not  separable;  but  the  case 
was  held  not  removable  on  another  ground. 

A  condemnation  proceeding  to  secure  a 
right  of  way  for  a  railroad,  brought  against 
several  defendants,  including  a  resident  cor- 
poration, a  nonresident  corporation  owning 
all  the  stock  of  the  resident  corporation, 
and  a  nonresident  mortgagee  of  the  property 
of  the  resident  corporation,  does  not  contain 
a  separable  controversy  as  to  the  nonresi- 
dent corporation,  entitling  it  to  remove  the 
case.  Seattle  &  M.  R.  <>>.  v.  Washington, 
62  Fed.  694. 

An  action  to  condemn  a  right  of  way, 
against  a  domestic  corporation,  a  nonresi- 
dent corporation,  and  a  trustee  for  the  hold- 
ers of  bonds  secured  by  mortgage  on  the 
premises  over  which  the  right  of  way  is 
sought,  does  not  present  a  separable  con- 
troversy for  the  purpose  of  removal.  Colo- 
rado Fuel  Sc  Iron  Co.  v.  Four  Mile  R.  Co. 
29  Colo.  90,  66  Pac  902. 

A  proceeding  by  a  telegraph  company  to 
expropriate  land  occupied  by  a  railroad 
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company  as  its  right  of  way  for  the  purpose 
of  establi^ing  a  telegraph  line,  in  which  a 
nonresident  telegraph  company  intervenes 
claiming  a  right  to  use  the  roadway,  and 
possession  of  the  same  for  its  own  telegraph 
purposes,  under  a  contract  with  the  rail- 
road oompany,  and  praying  for  damages 
against  the  telegraph  company  should  it  suc- 
ceed in  obteining  the  expropriation  asked 
for,  was  not  removable  under  the  2d  section 
of  the  act  of  1876,  as  the  railroad  company 
was  a  necessary  party,  in  such  a  case,  to 
the  controversy  between  the  nonresident  de> 
fendant  and  the  plaintiff, — especially  where 
the  relief  asked  for  Ijy  the  nonresident  de- 
fendant was  predicated  upon  the  contingency 
that  a  judgment  might  be  rendered  against 
the  railroad  company.  Baltimore  &  O.  Teleg. 
Co.  V.  Morgan's  L.  &  T.  B.  &  S.  S.  Co.  37 
La.  Ann.  883. 

But  in  Perkins  v.  Lake  Superior  &  S.  £!. 
R.  Co.  140  Fed.  906,  it  was  held  that  the 
question  as  to  the  right  of  a  railroad  to  take 
land  for  railroad  uses  presented  but  a  single 
controversy  in  which  all  of  the  parties 
joined  as  defendante  were  jointly  interested, 
and  that  the  mere  fact  that  the  petitioners 
for  removal  were  owners  in  severalty  of  part 
of  the  lote  sought  to  be  taken  did  not  create 
a  separable  controversy  as  to  them. 

And  in  Helena  Power  Transmission  Co.  ▼. 
Spratt,  146  Fed.  310,  it  was  held  that  a  pro- 
ceeding to  condemn  a  particular  parcel  of 
land  against  the  owner  of  the  legal  title  and 
the  owner  of  redemption  did  not  contain  a 
separable  controversy. 

Where  the  proceeding  is  against  separate 
lot  owners,  or  against  defendante  owning 
separate  and  divisible  intereste  in  a  single 
parcel,  a  separable  controversy  will  be  held 
to  exist  as  to  nonresident  owners.  In  Chi- 
cago V.  Hutchinson,  11  Biss.  484,  16  Fed.  129, 
in  a  proceeding  to  condemn  property  for  the 
opening  of  a  street,  a  large  number  of  dif- 
ferent lot  owners  were  made  defendants. 
It  was  held  that  one  of  them,  a  nonresident, 
had  the  right  to  remove  the  proceeding  to  a 
Federal  court,  as  the  only  controversy  be- 
tween him  and  the  plaintiff  was  a  question 
of  damages.  The  court  said  that  a  con- 
demnation proceeding  was  unique,  and, 
though  in  form  the  whole  was  one  suit,  it 
was  in  reality  a  separate  suit  against  each 
lot  owner.  The  part  of  the  proceeding  which 
related  to  the  resident  defendants  was  there- 
fore sent  back  to  the  state  court. 

So,  in  a  condemnation  proceeding  a  sep- 
arable controversy  exists  between  complain- 
ant and  a  defendant  whose  property  is 
sought  to  be  teken,  notwithstending  tha 
presence  of  other  defendants  owning  an  in- 
terest in  other  property  sought  to  be  ac- 
quired. South  Dakota  C.  R.  Co.  v.  Chicago, 
M.  &  St.  P.  R.  Co.  141  Fed.  578. 

And  an  action  to  condemn  for  railroad 
purposes  property  owned  by  tenants  in  com'- 
mon  was  held  to  contain  a  separable  contro- 
versy between  the  plaintiff  and  nonresident 
defendants,  on  the  ground  that  the  interest 
of  each  tenant  in  the  property  was  distinct 
from  that  of  any  other,  and  might  be  sep- 
arately sold,  conveyed,  recovered,  or  appro- 
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priat«d.    Northern  P.  Terminal  Oo.  ▼.  Low- 

'enbere,  9  Sawy.  348,  18  Fed.  339. 

And  whiere  an  application  was  made  to  con- 
demn a  tract  of  land  owned  by  a  nonresident 
defendant,  only  part  of  which  was  leased,  a 
separable  controversy  was  held  to  exist  be- 
tween the  petitioner  for  condemnation  and 
the  nonresident  defendant,  as  to  the  part  of 
the  tract  not  imder  lease.  Sugar  Creek,  P. 
B.  &  P.  C.  K.  Co.  V.  McKell,  75  Fed.  34. 

And  in  Pacific  Railroad  Removal  Cases, 
115  U.  S.  1,  29  L.  ed.  319,  6  Sup.  Ot.  Rep. 
1113,  it  was  held  that,  in  a  proceeding  by  a 
dty  to  widen  a  street,  in  which  certain  land 
owned  by  a  railroad  company  was  sought 
to  be  taken,  the  controversy  between  the 
railroad  company  and  the  city  was  separa- 
ble from  that  between  other  property  own- 
ers and  the  city,  and  removable  alone. 

4.  Local  assessment  proceedings. 

A  proceeding  under  a  state  statute  to  es- 
tablish a  drain  and  assess  the  benefits  and 
damages  thereof  does  not  present  a  separa- 
ble controversy  as  to  the  nonresident  remon- 
strant, as  all  of  the  parties  to  the  proceed- 
ing are  interested  in  the  main  issue, — the 
right  to  have  the  drain  established, — the  as- 
sessment of  benefits  and  damages  being 
merely  incidental  to  the  main,  and,  for  the 
purpose  of  removal,  the  indivisible,  issue 
tendered  by  the  original  petition  and  report. 
Re  Jamecke  Ditch,  69  Fed.  161. 

And  in  Re  Chicago,  64  Fed.  897,  a  special 
assessment  proceeding  for  improvements, 
brought  by  a  city  against  a  number  of  lot 
owners,  was  held  not  removable  by  a  non- 
resident lot  owner,  on  the  ground  that  it 
contained  a  separable  controversy  as  to  him, 
where  the  provisions  of  the  statute  under 
which  the  proceeding  was  taken  required 
that  the  district  over  which  the  assessment 
was  to  be  spread  was  to  be  determined  by 
the  tribunal  making  the  assessment  accord- 
ing to  benefits,  each  individual  assessment 
being  dependent  upon  the  whole  number 
brought  in;  and  it  beins  the  theory  of  the 
statute  that  there  should  be  a  valuation  of 
benefit  to  each  lot,  each  assessment  requir- 
ing for  its  ascertainment  the  aggregate  of 
expense  to  be  assessed  and  the  aggrei^ate 
valuation  of  benefits,  so  that  it  would  be  im- 
possible to  make  a  just  assessment  in  an 
individual  case  without  having  as  parties 
all  other  lot  owners  involved. 

9.  Partition,  assignment  of  dower,  and  other 
actions. 

All  but  a  very  few  of  the  remaining  cases 
relating  to  real  estate  have  been  held  not  to 
contain  separable  controversies,  either  be- 
cause the  action  presented  but  one  contro- 
versy, or  because  the  requisite  citizenship 
did  not  exist  as  to  one  or  more  of  the  par- 
ties, whom  the  court  held  necessary  to  the 
determination  of  the  controversy  upon  which 
removal  was  sought. 

An  action  for  partition  of  a  tract  of  land, 
to  a  portion  of  which  plaintiff  claims  title 
by  deed,  in  which  the  plaintiff's  grantor  in- 
tervenes and  admits  the  deed,  but  allegps 
that  it  was  in  trust  for  himself,  does  not 
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present  a  separable  controversy  within  the 
meaning  of  the  act  of  1875,  as  the  deter- 
mination of  questions  of  title  is  incidental 
to  the  main  action>  which  is  not  merely  to 
establish  the  plaintiff's  title  to  an  undivided 
share  of  the  land,  but  is  the  partition  of  the 
whole  land  and  the  conversion  of  his  undi- 
vided share  into  an  entire  estate  in  a  pro- 
portional part,  as  well  as  the  establishment 
of  his  title  against  all  the  defendants.  Tor- 
rence  v.  Shedd,  144  U.  S.  627,  36  L.  ed.  528, 
12  Sup.  Ct.  Rep.  72S. 

In  an  action  for  the  assignment  of  dower 
and  for  damages  for  its  detention,  against 
two  defendants  in  joint  possession  of  the 
property,  one  of  whom  holds  the  legal  title 
for  the  benefit  of  himself  and  the  other  de- 
fendant, there  is  no  separable  controversy 
which  will  permit  the  holder  of  the  legal 
title,  a  nonresident,  to  remove  the  cause  to  a 
Federal  court,  as  both  are  indispensable 
parties  to  the  suit.  Rand  v.  Walker,  117 
U.  S.  340,  29  L.ed.907,a  Sup.  a.  Rep.  769. 

An  action  for  assignment  of  dower  in  cer- 
tain land,  against  a  nonresident  defendant 
to  whom  plaintiff  and  her  husband  had 
transferred  the  property,  and  against  a  resi- 
dent defendant  to  whom  the  property  was 
afterwards  transferred,  does  not  contain  a 
separable  controversy  permitting  the  re- 
moval of  the  cause  to  a  Federal  court  by  the 
nonresident  defendant,  to  which  the  resi- 
dent defendant  is  not  a  necessary  party. 
Laidly  v.  Huntington,  121  U.  S.  179,  30  L. 
ed.  883,  7  Sup.  Ct.  Rep.  855. 

In  Tyler  v.  Hagerty,  2  Flipp.  257,  Fed.  Cas. 
No.  14,308,  an  action  was  brought  to  secure 
the  specific  enforcement  of  a  contract  to  sell 
land  and  to  set  aside  certain  conveyances 
of  the  same  land  made  by  the  vendor  after 
the  alleged  contract  of  sale.  It  was  held 
that  the  subsequent  transferees  of  the  land, 
who  were  nonresidents,  coold  not  remove  the 
action,  as,  although  a  distinct  controversy 
existed  as  to  them,  its  settlement  would  not 
determine  the  whole  suit. 

This,  however,  cannot  now  be  considered 
as  the  correct  rule  as  to  the  final  determina- 
bility  of  the  controversy  upon  which  re- 
moval is  based.    See  supra,  TV.  a,  1. 

In  Scoutt  V.  Keck,  20  G  C.  A.  103,  36  U.  S. 
App.  586,  73  Fed.  900,  a  vendee  of  land  en- 
tered into  a  tripartite  agreement  with  his 
vendor  and  a  nonresident  defendant,  a  sub- 
sequent purchaser  of  the  land  from  the 
original  vendee,  by  the  terms  of  which, 
among  other  things,  a  deed  of  the  land  and 
certain  notes  of  the  last  vendee,  secured 
by  mortgage,  were  put  into  the  hands  of  a> 
trustee,  the  notes  to  be  collected  by  the 
trustee  and  the  deed  to  be  recorded  upon 
their  payment,  the  notes  and  the  mortgage 
to  be  assigned  to  the  original  vendor,  who 
was  to  have  a  certain  proportion  of  the 
proceeds  in  payment  of  the  original  amouot 
due  for  the  land.  A  bill  was  filed  by  the 
first  vendee  to  compel  the  enforcement  of 
this  agreement,  and  it  was  held  that  there 
was  no  separable  controversy  between  the 
complainant,  the  first  vendee,  and  his  pur- 
chaser, the  nonresident  defendant,  as  the 
original  vendor,  being  entitled  to  share  to  a 
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certain  extent  in  the  purchase  money,  was  a 
proper  party  to  the  controversy.  Even  when 
a  complaint  or  declaration  discloses  two  or 
more  causes  of  action,  said  the  court,  the 
suit  is  not  removable,  unless,  in  the  language 
of  the  removal  act,  "there  shall  be  a  con- 
troversy which  is  wholly  between  citizens  of 
Mfterent  states,  and  which  can  be  fully  de- 
termined as  between  them." 

In  Union  Iron  &  Foundry  Co.  v.  Sonne- 
fleld,  113  La.  436,  37  So.  20,  it  was  held  that 
an  action  by  a  material  man  against  certain 
contractors,  their  bondsmen,  and  the  owners 
of  a  building  for  which  the  material  was 
furnished,  in  which  the  owners  of  the  build- 
ing were  alleged  to  be  personally  liable  be- 
cause of  the  failure  to  make  the  contractors 
file  a  bond  required  by  law,  the  liability  of 
the  bondsmen  being  based  on  the  fact  that 
they  had  assumed  the  obligation  of  the  con- 
tractors, does  not  contain  a  separable  con- 
troversy as  to  the  contractors  and  the  bonds- 
men. 

In  an  action  by  a  subcontractor  against 
a  railroad  company  and  a  contractor  to  es- 
tablish an  indebtedness  against  the  latter 
and  a  lien  upon  the  property  of  the  former, 
the  fact  that  the  plaintiff  must  show  that  he 
filed  a  proper  notice  of  lien  does  not  make 
the  controversy  separable,  as  it  merely  shows 
that  the  railroad  company  may  have  a  de- 
fense to  the  suit  in  addition  to  those  that 
can  be  made  by  its  codefendants  the  orig- 
inal contractors.  Ames  v.  Chicago,  S.  F.  &  (J. 
R.  Co.  39  Fed.  881. 

The  necessity  of  proving  more  facts  to 
warrant  a  recovery  against  one  defendant 
than  are  necessary  to  warrant  a  recovery 
against  a  codefendant,  cannot  be  expected  to 
determine  whether  a  cause  of  action  is  divis- 
ible.   Ibid. 

An  action  brought  by  a  material  man 
against  a  railroad  company  and  a  subcon- 
tractor under  a  statute  permitting  an  action 
against  the  railroad  and  the  contractor  for 
work  .and  materials,  the  statute  contemplat- 
ing a  personal  judgment  against  the  con- 
tractor and  a  lien  on  the  property  of  ttie 
railroad  for  any  deficiency,  does  not  contain 
a  separable  controversy  between  the  plain- 
tiff and  each  defendant.    Ibid. 

In  Bissell  v.  Canada  &  St.  L.  R.  Co.  3d 
Fed.  22S,  an  action  to  establish  an  indebted- 
ness and  make  it  a  lien  upon  the  property 
of  a  railroad  company  where  a  mechanic's 
lienor  and  a  mortgagee  of  the  company  be- 
1»me  parties,  the  fact  that  the  mortgagee 
eisserted  the  priority  of  his  lien  was  held  not 
to  make  out  a  separable  controversy  as  be- 
tween hiin  and  the  other  defendants,  as  the 
debtor  wos  held  to  be  a  necessary  party  to 
such  a  controversy.  The  court  supposed  it 
to  be  unknown  to  practice,  and  not  per- 
missible, that  lien  holders  whose  claims  re- 
mained unadjudicated  as  against  the  debtor 
should  bring  one  another  into  court,  in  an 
action  to  which  the  debtor  was  not  made 
a  party,  merely  to  settle  the  question  of 
priority,  this  being  so,  it  could  not  well  be 
contended  that,  all  parties  being  in  court 
under  a  bill  to  establish  and  enforce  the 
pomn1ainant'<!  lien,  one  of  the  defendants 
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could  claim  to  have,  in  such  action,  a  sep< 
arable  controversy  in  respect  to  that  which 
he  could  not  have  litigated  in  an  independent 
action. 

An  action  to  recover  the  rent  of  a  planta- 
tion and  for  the  enforcement  of  a  vendor's 
lien  on  all  effects  found  on  the  premises,  in 
which  a  nonresident  intervenes  asserting 
ownership  of  one  half  of  the  stock,  reve- 
nues, etc.,  on  which  complainant  prays  for  a 
lien,  and  demands  other  rights  to  and  uses 
of  the  plantation,  and  that  the  contract  on 
which  complainant's  rights  are  based  be  de- 
creed a  mere  mortgage  giving  complainant 
no  rights  of  ownership,  contains  no  separa- 
ble controversy  as  to  the  intervener,  as  he 
claims  nothing  that  is  not  intimately  con- 
nected with  the  matters  actually  in  con- 
troversy between  the  oripnal  parties,  al- 
though his  appearance  makes  separate  is- 
sues.   Friedler  v.  Chotard,  19  fed.  227. 

An  action  brought  in  a  state  court  by  an 
assignee  of  a  mortgage  .against  the  mort- 
gagor, a  citizen  of  the  same  state,  to  recover 
a  debt  and  subject  the  mortgage  to 
its  payment,  could  -  not  be  removed  to 
a  Federal  court,  under  the  act  of  1875,  by 
a  nonresident  mortgagee  defendant,  who 
was  a  subsequent  purchaser  of  the  mort- 
gaged property  and  the  only  other  person 
mtorested  in  the  controversy.  The  court 
said  the  nonresident  defendant  was  only 
brought  into  court  to  enable  him  to  set  up 
a  lien  on  the  property.  If  the  plaintiff 
failed  to  recover  judgment  against  the  mort- 
gagor, or  even  failed  to  subject  the  mort- 
gaged property  to  its  alleged  lien,  the  non- 
resident defendant  could  obtain  no  affirma- 
tive relief.  The  main  controversy  was  be- 
tween citizens  of  the  same  state,  and  the 
case  was  therefore  not  removable.  First 
Nat.  Bank  v.  King  Wrought  Iron  Bridge 
Co.  Fed.  Cas.  No.  4,803. 

An  action  to  enjoin  a  sale  under  a  deed 
of  trust  given  as  security  for  a  loan,  in 
which  the  mortgagee  defendant  is  a  non- 
resident, cannot  be  removed  to  a  Federal 
court  because  there  is  no  separable  contro- 
versy between  the  complamant  and  the 
mortgagee,  the  trustee  being  an  indispen- 
sable party  to  the  suit.  Mitchell  v.  Tillot- 
son,  11  Biss.  325,  12  Fed.  737. 

An  action  against  a  trustee  to  stop  the 
sale  of  land  under  the  power  of  sale  in  a 
deed  of  trust,  in  which  nonresident  cred- 
itors whose  claims  are  secured  by  the  deed 
are  made  parties,  contains  no  separable  con- 
troversy; and,  if  the  trustee  is  a  citizen  of 
the  same  state  as  the  complainant,  the 
cause  is  not  removable.  Tlmyer  v.  Life 
Asso.  of  America,  112  U.  S.  717,  28  L.  ed. 
864,  5  Sup.  Ct.  Rep.  355. 

An  action  against  a  trustee  and  a  non-resi- 
dent payee  of  a  note  secured  by  a  trust  deed, 
to  prevent  the  sale  of  the  property  under  the 
trust  deed,  and  to  secure  the  cancelation  of 
the  deed,  cannot  be  removed  to  a  Federal 
court  by  the  nonresident  defendant,  as  the 
trustee  is  an  indispensable  party  adverse  to 
the  interest  of  the  plaintiff.  There  is  there- 
fore no  separable  controversy  between  the 
plaintiff    and    the    nonresident    defendant. 
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Peper  v.  Fordyce,  H9  U.  S.  469,  30  L.  ed. 
436,  7  Sup.  a.  Rep.  287. 

An  action  to  stop  the  sale  of  real  estate 
on  execution,  brought  against  the  officer  who 
made  the  levy  and  a  nonresident  creditor 
on  whose  judgment  it  was  made,  contains  no 
separable  controversy  between  complainant 
and  the  nonresident  defendant,  so  as  to  en- 
title the  complainant  to  remove  the  action 
to  a  Federal  court,  as  the  officer  is  a  nec- 
essary party.   Brande  v.  Gilchrist,  18  Fed.  485. 

An  action  by  the  purchaser  of  real  es- 
tate at  an  execution  sale,  against  the  sher- 
iff and  a  nonresident  jubior  judgment  cred- 
itor who  had  caused  an  execution  to  be 
levied  on  certain  tixtures  which  he  claimed 
did  not  pass  with  the  realty,  to  stop  the 
sale  and  interference  with  the  property,  and 
for  damages,  etc.,  could  not  be  removed  as 
to  the  nonresident  defendant  under  the  act 
of  1866,  as  there  could  not  be  a  final  de- 
termination of  the  controversy  without  the 
presence  of  the  sheriff.  Allen  v.  Ryerson,  2 
Dill.  901,  Fed.  Cas.  No.  235. 

In  Moore  v.  North  River  Construction  Co. 
22  Blatchf.  115,  19  Fed.  803,  where  plaintiffs 
were  creditors  of  a  nonresident  defendant, 
and  brought  an  actioti  demanding  that  cer- 
tain real  estate  alleged  to  have  been  paid 
for  by  it  when  insolvent,  and  conveyed  di- 
rect to  a  resident  defendant  in  fraud  of  the 
plaintiffs'  rights,  be  sold  to  satisfy  plain- 
tiffs' claim;  and  that  an  injunction  be  is- 
sued to  stop  the  sale  of  the  land,  no  judg- 
ment being  asked  against  the  nonresident 
defendant, — ^it  was  held  that  there  was  no 
separable  controversy,  tM  a  separable  con- 
troversy must  be  in  the  nature  of  a  sep- 
arate and  distinct  cause  of  action. 

In  the  following  cases  separable  contro- 
versies were  held  to  exist: 

In  Bai-ney  v.  Latham,  103  U.  S.  205,  26 
L.  ed.  614,  Reversing  Fed.  Cas.  No.  8,102,  in- 
dividual defendants,  having  obtained  re- 
leases of  the  interest  of  certain  heirs  in  a 
quantity  of  land  to  which  they  and  the  in- 
dividual defendants  were  entitled,  after- 
wards formed  themselves  into  a  corporation 
for  the  purpose  of  managing  such  part  of 
the  lands  as  then  remained  imsold.  These 
lands  were  then  transferred  to  the  corpora- 
tion. The  plaintiffs,  two  of  the  heirs  men- 
tioned, claiming  that  the  releases  were 
fraudulent  as  to  them,  brought  an  action 
asking  for  an  accounting  from  the  individual 
defendants  as  to  the  sales  of  land  made  be- 
fore the  transfer  to  the  corporation,  and 
an  accounting  from  the  corporation  as  to 
lands  sold  afterwards,  and  for  other  relief 
establishing  their  rights  in  the  unsold  lands. 
The  individual  defendants,  as  nonresidents, 
were  held  entitled  to  remove  the  cause  on 
the  ground  that  the  controversies  between 
the  plaintiffs  and  the  individual  defendants, 
and  the  plaintiffs  and  the  corporation,  were 
separable. 

The  court,  in  Hyde  v.  Ruble,  104  U.  S. 
407,  26  L.  ed.  823,  said  that  in  the  last  men- 
tioned action  separate  suits,  each  distinct  in 
itself,  might  have  been  properly  brought  on 
the  two  separate  causes  of  action  existing 
in  the  suit,  and  complete  relief  afforded  in 
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each  suit  as  to  the  particular  controversy 
involved.  In  that  about  the  land,  the  land 
company  would  have  been  the  only  neces- 
sary party;  and  in  that  about  the  money, 
the  natural  persons  only  need  have  been 
brought  in.  In  that  about  the  land,  there 
could  not  have  been  a  removal,  because  the 
parties  on  both  sides  would  have  been  citi- 
zens of  the  same  state;  while  in  that  about 
the  money,  there  could  have  been,  as  the 
plaintiffs  would  all  be  citizens  of  one  state, 
while  the  defendants  would  all  be  citizens 
of  another.  When  two  such  causes  of  ac- 
tion were  found  imited  in  one  suit,  the 
whole  suit  was  removable  on  the  petition 
of  one  or  more  of  the  plaintiffs  or  defend- 
ants interested  in  the  controversy,  which, 
if  it  had  been  sued  on  alone,  would  have 
been  removable. 

In  Bybee  v.  Hawkett,  6  Sawy.  593,  5  Fed. 
1,  the  plaintiff  sold  certain  mining  prop- 
erty to  two  purchasers,  who  agreed  to  pay 
and  assume  certain  debts  as  part  of  the 
consideration.  Part  of  these  debts  were 
not  paid  by  the  vendees,  plaintiff  asserting 
that  the  unpaid  indebtedness  was  a  lien  on 
the  property.  It  was  also  claimed  that  a 
third  nonresident  defendant  was  a  secret 
partner  in  the  sale.  Subsequent  mortgages 
on  the  property  were  made  by  the  purchas- 
ers, including  one  to  the  alleged  secret  part- 
ner. As  to  the  latter  mortgage,  the  main' 
tiff  alleged  fraud;  as.  to  the  others,  pnority 
of  the  lien  of  the  unpaid  indebtedness.  It 
was  also  alleged  that  the  original  vendees 
had  failed  to  account  for  a  certain  amount 
of  products  of  the  mine  in  accordance  with 
the  contract  of  sale.  It  was  held  that  there 
was  a  controversy  between  the  plaintiff  and 
the  alleged  secret  partner  as  to  the  latter's 
partnership,  and  between  the  same  parties 
as  to  the  validity  and  effect  of  the  alleged 
mortgage  to  him;  and  between  the  plaintiff 
and  the  original  vendees  con^ming  the  al- 
leged liens  of  the  debts  assumed  and  which 
remained  unpaid;  and  between  the  same 
parties  concerning  the  working  and  dispo- 
sition bf  the  products  of  the  mine;  and, 
these  being  between  citizens  of  different 
states,  the  case  was  held  removable. 

In  Snow  V.  Smith,  4  Hughes,  204,  88  Fed. 
657,  certain  notes  secured  by  a  trust  deed 
on  land  after  it  had  been  transferred  were 
paid  by  the  widow  of  a  former  owner.  The 
payee  of  the  notes,  some  time  later,  exe- 
cuted a  release  of  the  land  on  the  assump- 
tion that  the  notes  had  been  extinguished. 
The  trustee  afterwards  advertised  the  prop- 
erty for  sale  undet  the  terms  of  the  trust 
deed,  and  an  action  was  brought  in  a  state 
court  by  the  owner  of  the  land,  to  dtop  the 
sale.  It  was  held  that  there  were  two  con- 
troversies in  the  case,  one  as  to  the  status 
of  the  notes,  and  the  other  as  to  the  title 
of  the  land  as  affected  by  the  release,  and 
the  controversy  as  to  the  status  of  the 
notes,  being  between  citizens  of  different 
states,  was  removable  by  ■  the  nonresident 
defendant  under  the  act  of  1876. 

In  Blkins  v.  Howell,  140  Fed.  167,  an  ac- 
tion by  a  purchaser,  under  an  executory 
contract  of  sale,  of  land,  for  the  specific  per- 
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fomuince  of  the  oontnict  against  the  seller 
and  Bubaequent  transferees  of  the  property 
from  the  seller,  claimed  to  hold  with  no- 
tice of  the  plaintiff's  right,  and  in  which 
the  {(laintiff  asks  alternative  relief  against 
the  seller  in  shape  of  damages  in  case  he 
cannot  obtain  the  specific  performance  of 
the  contract,  was  held  to  contain  a  sepa- 
rable controversy  between  the  plaintiff  and 
the  subsequent  transferees  of  the  property; 
but,  while  using  the  words  "separable  con- 
troversy," the  court  seems  to  have  held  in 
this  case  that  the  question  between  the 
plaintiff  and  the  subsequent  transferees  was 
the  only  one  involved  m  the  case,  and  that 
the  plaintiff's  remedy,  in  case  of  failure  to 
get  specific  performance  of  the  contract, 
would  be  an  action  for  damages  at  law 
against  the  seller  in  which  the  subsequent 
transferees  would  have  no  interest. 

In  Title  Guarantee  A  T.  Co.  v.  Stude- 
baker,  100  Fed.  358,  a  first  mortgage  was 
foreclosed,  and  all  of  the  persons  interested 
in  the  propwty  were  made  parties  except 
a  subsequent  mortgagee.  The  first  mort- 
gagee became  the  purdiaser  under  that  pro- 
ceeding. Then  the  second  mortgagee  brought 
an  action  to  redeem  from  the  mortgagee  in 
possession,  and  made  all  the  former  parties 
parties  to  his  suit.  The  mortgagee  in  pos- 
session removed  the  case  to  a  Federal  court 
on  the  groimd  of  the  existence  of  a  separa- 
ble controversy  as  to  14m..  The  court  re- 
fused to  remand,  and  held  that  there  was 
no  separable  controversy,  but  .only  one  con- 
troversy,— ^that  between  the  first 'and  sec- 
ond mortgagee, — ^the  other  parties  having 
been  foredosed,  being  unnecessary  parties 
to  the  second  suit. 

b.  Actions  relating  to  personal  property. 

A  replevin  action  against  a  nonresident 
debtor  alleged  to  have  obtained  the  goods 
sought  to  be  recovered  with  the  fraudulent 
intention  of  not  paying  for  them,  and  against 
a  nonresident  sheriff  alleged  to  have  levied 
upon  the  same  upon  a  fraudulent  judgment, 
and  against  a  resident  defendant  to  whom  a 
bill  of  sale  is  alleged  to  have  been  given  in 
pursuance  of  a  scheme  to  defraud,  the  goods 
being  in  the  possession  of  the  sheriff  and 
the  holder  of  the  bill  of  sale,  contains  no 
separable  controversy  entitling  a  defendant 
to  remove  the  case  to  a  Federal  court,  as  the 
action  is  joint,  and  the  ultimate  question  to 
be  determined  is  whether  plaintiffs  have 
lost  the  title  to  the  goods  m  controversy, 
or  whether  the  title  and  consequent  right 
of  possession  still  remun  in  them;  and  in 
this  question  all  of  the  defendants  are  in- 
terested adversely  to  the  plaintiffs.  Win- 
nemans  v.  Edgington,  27  Fed.  324. 

In  a  replevin  action  against  a  sheriff  to 
recover  possession  of  a  stock  of  goods  held 
under  a  number  of  attachments  in  which 
the  judgment  creditors  are  substituted  as 
the  real  parties  in  interest,  one  of  them,  a 
nonresident,  cannot  have  the  cause  removed 
aa  to  him,  as  the  controversy  is  as  to  the 
ownership  of  the  stock  of  goods  between 
the  plaintiff  on  one  side  and  all  the  judg- 
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ment  creditors  on  the  other  side,  and  can- 
not be  said  to  be  a  controversy  between 
the  plaintiff  and  any  one  of  the  creditor*. 
Temple  v.  Smith,  2  McCrary,  22ft,  4  Fed.  392. 

And  in  an  action  of  replevin  against  one 
in  possession  of  goods,  claiming  as  vendee, 
in  which  a  nonresident  voidor  of  the  prop- 
erty intervenes  for  the  purpose  of  protect- 
ing the  vendee  in  his  possession,  there  is  no 
separable  controversy.  Bronson  v.  St. 
Croix  Lumber  Co.  3S  Fed.  634. 

In  Wilson  v.  Oswego  Twp.  161  U.  S.  87, 
38  L.  ed.  75,  14  Sup.  Ct.  Rep.  269,  Reversing 
30  Fed.-  521,  a  towbship  issued  certain  bonds 
in  aid  of  the  construction  of  a  railroad.  The 
bonds  were  delivered  to  the  plaintiff  and 
another  as  trustee,  with  the  understanding 
that,  upon  the  completion  of  certain  work 
on  the  railroad,  which  the  plaintiff  was  do- 
ing, the  bonds  were  to  be  delivered  to  him 
in  payment  'upon  the  joint  demand  of  the 
plaintiff  and  the  trustee.  In  an  action 
brought  for  the  recovery  of  the  bonds  under 
this  agreement,  the  railroad  company  did 
not  answer,  and  the  depository  corporation 
answered,  in  effect,  that  it  was  a  mere 
stakeholder,  and  was  willing  to  deliver  the 
bonds  when  the  rights  of  the  respective  par- 
ties could  be  determined.  The  townsldp,  a 
nonresident,  voluntarily  appeared,  and,  to- 
gether with  the  trustee,  auo  a  nonresident, 
denied  the  legality  of  the  bonds,  and  that 
the  work  had  been  completed  under  the  con- 
tract, etc  It  was  held  that  the  case  was 
not  removable  by  the  township  and  trustee 
as  containing  a  separable  controversy,  as 
the  depository  corporation,  which  was  a 
resident,  was  a  necessary  party  to  the 
controversy  between  them  and  the  plaintiff. 

An  action  by  a  pledgee  against  a  non- 
resident pledgeor  and  the  intermediate 
pledgee,  a  resident  of  the  state  in  which 
the  suit  is  brought,  to  foreclose  the  right 
to  redeem  the  property  pledged,  does  not 
contain  a  controversy  between  the  plaintiff 
and  the  nonresident  defendant  to  which  the 
resident  defendant  and  the  intermediate 
pledgee  are  not  necessary  parties.  Danvers 
Sav.  Bank  v.  Thompson,  130  Mass.  490. 

But  in  Capital  City  Bank  v.  Hodgin,  22 
Fed.  209,  an  action  by  a  chattel  mortgagee 
to  recover  the  amount  of  the  mortgagor's 
indebtedness,  and  to  have  his  mortgage  de- 
clared superior  to  that  of  another  mort- 
gagee, who  was  a  nonresident,  a  separable 
controversy  was  held  to  exist  between  the 
two  mortgagees.  The  court  held  that  there 
were  two  controversies,  the  first  between 
the  complainant  and  the  mortgagor  as  to  the 
indebtedness,  and  the  second  as  to  the  pri- 
ority of  the  mortgages.  As  to  the  latter 
the  mortgagor  legally  stood  indifferent. 

In  Shaver  v.  Hardin,  30  Fed.  801,  an  ac- 
tion to  enjoin  the  foreclosure  of  certain 
chattel  mortgages,  defendants  filed  a  cross 
bill  asking  for  the  foreclosure  of  the  mort- 
gages, and  making,  in  addition  to  the  mort- 
gagor, certain  nonresidents  who  had  gar- 
nished the  mortgagees  and  attacked  the 
validit,y  of  their  mortgages  parties  to  the 
suit.  It  was  held  the  object  and  purpose 
of  the  cross  petition  were  to  establish  the 
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Talidity  of  the  mortgages,  and  the  right  to 
foreclose  them  against  all  of  the  defend- 
ants; and  that  the  cause  of  action  contained 
no  separable  controversy. 

In  an  action  to  enjoin  the  foreclosure  of 
dtattel  mortgages,  in  which  a  cross  petition 
is  filed  by  the  mortgagees,  the  object  of 
which  is  "to  establish  the  validity  of  the 
mortgages  and  the  right  to  foreclose  the 
•ame  against  all  of  the  defendants,  the  fact 
that  the  defendants  may  have  several  and 
distinct  defenses  does  not  import  into  the 
case  separable  controversies.    Ibid. 

In  an  action  by  a  general  assignee  of  an 
insolvent  bank  to  determine  whether  tht 
holders  of  drafts  upon  a  correspondent  bank 
are  entitled  to  a  lien  on  the  fund  on  de- 
posit in  that  bank  at  the  time  of  the  fail- 
are,  as  against  the  other  creditors,  the  fact 
that  ea«h  defendant  has  a  separate  defense 
to  this  claim  does  not  create  a  separable 
controversy  as  to  him;  nor  does  any  de- 
fendant create  a  separable  controversy  by 
■imply  asking,  in  his  answer,  for  payment 
out  of  that  fund.  Kosenthal  v.  Coates,  148 
U.  8.  142,  37  L.  ed.  399,  13  Sup.  Ct.  Rep.  576. 

But  in  an  action  by  a  maker  of  a  prom- 
issory note  against  one  who  is  alleged  to 
have  obtained  possession  of  it  fraudulently 
and  by  false  representations,  and  against  a 
bank  to  which  the  latter  is  alleged  to  have 
transferred  it,  no  fraud  being  charged 
against  the  bank,  and  against  a  correspond- 
ent of  the  bank  holding  the  note  for  collec- 
tion, the  object  of  which  is  to  have  the  note 
delivered  up  and  canceled  for  the  alleged 
frauds,  it  was  held  that  a  sepaj-able  con- 
troversy existed  between  the  plaintiff  and 
the  bank  to  which  the  note  was  transferred. 
The  court  held  that  the  correspondent  of 
the  bank  holding  the  note  for  collection  was 
a  mere  stakeholder,  and  therefore  only  a 
nominal  party  to  the  suit;  that  the  plain- 
tiff's controversy  with  the  defendant  who 
first  obtained  the  note  involved  the  ques- 
tion of  fraud  and  want  of  consideration,  and 
that  with  the  bank  to  which  it  was  trans- 
ferred, the  question  whether  the  latter  was 
a  bona  flde  holder  of  the  paper  for  value  in 
due  course  of  trade  and  without  notice  of 
the  plaintiff's  equities,  if  any.  These  were 
held  to  be  separate  and  distinct  controver- 
sies. New  York  Constr.  Co.  v.  Simon,  58 
Fed.  1.  : 

e.  Actions  relating  to  estates  of  deceased 
persons. 

Proceedings  relating  to  the  estates  of  de- 
cedents are  usually  indivisible,  the  interests 
of  all  the  parties  being  so  bound  together 
as  not  to  be  capable  of  separation  for  the 
purpose  of  removal. 

In  Fraser  v.  JenniBon,  106  U.  S.  191,  27  L. 
ed.  131,  1  Sup.  Ct.  Rep.  171,  a  contest  over 
the  probate  of  a  will,  in  which  part  of  the 
contestants  were  nonresidents,  was  held  not 
to  be  removable  to  a  Federal  court  under 
the  act  of  187S.  It  was  held  to  present  but 
a  single  controversy,  and  the  fact  that  sepa- 
rate appeals  were  taken  by  a  nonresident 
from  the  decree  of  the  probate  court  was 
declared  to  make  no  difference.  The  eon- 
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test,  said  the  court,  was  joint  when  it  was 
begun;  it  was  joint  after  the  two  appeals 
were  takenj  and  was  not  separable  for  any 
purpose.  Although,  in  form,  separate  issues 
were  joined  in  the  appeals,  in  reality  they 
were  but  one,  and  were  capable  of  but  one 
trial. 

In  an  action  to  break  a  will,  resident  trus- 
tees to  invest  and  pay  over  the  proceeds  of 
a  certain  sum  u>  complainant  are  necessary 
parties,  and  the  action  cannot,  therefore,  be 
removed  by  nonresident  beneficiaries  as  con- 
taining a  separable  conroversy.  Price  v. 
Foreman,  11  Biss.  328,  12  Fed.  801. 

Since  parties  required  by  statute  are  not 
merely  nominal,  so,  in  'a  contest  over  the 
validity  of  a  will,  where  the  statute  re- 
quires that  "all  the  devisees,  legatees,  and 
heirs  of  the  testator,  and  other  interested 
persons,  including  the  executor  or  adminis- 
trator, must  be  made  parties  to  the  action," 
such  a  proceeding  is  not  separable  as  to  one 
of  them,  a  nonresident.  Reed  v.  Reed,  31 
Fed.  49.  It  should,  perhaps,  be  stated  that 
it  was  also  held  in  this  case  that  the  con- 
test over  the  validity  .of  a  will  under  the 
Ohio  statutes  was  not  removable  to  a  Fed- 
eral court  under  the  act  of  1887,  as  it  was 
not  a  proceeding  of  which  the  circuit  court 
would  have  original  jurisdiction. 

,An  action  by  an  administrator  to  obtain 
the  construction  of  a  will,  brought  against' 
a  life  tenant  and  the  remainder-man,  does 
not  contain  a  separable  controversy  as  to 
the  remainder-man,  a  nonresident.  Secu- 
rity Co.  V.  Pratt,  64  Fed.  405. 

An  action  to  establish  a  will  does  not 
contain  a  separable  controversy  notwith- 
standing some  of  the  defendants,  heirs  at 
law  of  the  testator,  are  interested  jointly, 
and  others  are  interested  severally,  in  its 
determination.  Anderson  ▼.  Appleton,  32 
Fed.  865. 

An  action  against  three  executors,  one  of 
whom  is  a  nonresident,  to  enforce  the  tes- 
tator's liability  on  a  probate  bond  to  which 
the  defendants  filed  a  joint  answer,  was  not 
removable  under  the  act  of  1875,  as  such  a 
suit  embraces  but  one  indivisible  contro- 
versy. Blake  v.  McKim,  103  U.  S.  336,  26  L. 
ed.  563. 

In  a  proceeding  against  a  trustee  for  the 
enforcement  of  a  testamentary  trust,  all  of 
the  beneficiaries  objecting  to  the  account  of 
the  trustee,  a  separable  controversy  does 
not  exist  between  one  of  the  beneficiaries,  a 
nonresident,  and  the  trustee,  within  the 
meaning  of  the  removal  acts,  as  all  of  the 
beneficiaries  are  directly  interested  in  the 
relief  sought,  and  the  presence  of  all  would 
seem  to  be  necessary  for  a  full  and  com- 
plete redress.    Re  McClean,  26  Fed.  49. 

An  action  by  a  creditor  of  a  decedent 
against  the  latter's  heirs  at  law  to  compel 
the  satisfaction  of  his  debt  out  of  real  es- 
tate in  their  hands  which,  either  descended 
or  was  devised  to  them  is  not  separable  as 
to  nonresident  heirs;  although  the  heirs  are 
by  statute  respectively  liable  to  the  extent 
of  the  estate  which  descended  to  them,  all 
of  them  are '  indispensable  parties  to  th* 
suit.    Lyddy  r.  Gano,  26  Fed.  177. 
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A  proceeding  in  a  state  court  to  sell  real 
estate  of  a  decedent  for  the  purpose  of  pay- 
ing his  debts,  in  which  all  of  the  heirs  and 
judgment  creditors  of  the  testator  holding 
judgment  Jiens  on  the  property,  and  mort- 
gagees holding  unsatisfied  mortgages  on  part 
of  the  real  estate,  are  made  defendants, 
does  not  contain  a  separable  controversy  as 
to  one  of  the  mortgagees,  as  the  proceeding 
contains  but  one  single  cause  of  action, 
which  is  indivisible.  Connecticut  v.  Adams, 
9  Ohio  a  C.  21. 

In  Bliss  v.  Rawson,  43  Ga.  183,  9  Am.  Rep. 
164,  it  was  held  that  an  action  by  several 
creditors  of  an  estate,  charging  the  admin- 
istratrix with  administering  the  estate  con- 
trary to  her  duty,  and  «slung  the  marshal- 
ing of  assets,  in  which  the  administratrix 
filed  an  answer  and  cross  bill  setting  up 
that  the  estate  was  insolvent,  and  asking 
a  year's  support  and  marshaling  of  assets, 
did  not  contain  a  controversy  between  one 
of  the  plaintiffs  and  the  defendant  that 
could  be  fully  determined  without  the  pres- 
ence of  the  other  plaintiffs. 

In  Re  Foley,  80  Fed.  949,  it  was  held  that 
proceedings  in  a  state  court  to  determine 
the  question  whether  the  property  of  a  de- 
ceased person  was  separate  or  community 
property  could  not,  in  the  nature  of  things, 
present  a  separable  controversy,  as  all  per- 
sons claiming  any  right  to  share  in  the  dis- 
tribution of  the  property  were  equally  in- 
terested in  the  proceedings.  It  was  also 
held  that  such  a  proceeding  was  not  a  suit 
of  a  civil  nature  at  law  or  equity,  within 
the  meaning  of  the  removal  acts. 

An  action  by  a  widow  against  a  bank  to 
recover  the  moneys  which  her  husband  had 
on  deposit  at  the  time  o'^  his  death,  to  which 
the  executor  of  her  husband's  will  is  made  a 
party  as  claiming  the  same  money,  does  not 
contain  a  controversy  between  the  widow 
and  executor,  to  which  the  bank  is  not  a 
necessary  party.  Bailey  v.  New  York  Sav. 
Bank,  18  Blatchf.  77,  2  Fed.  14. 

But  in  an  action  against  nonresident  trus- 
tees under  a  will,  in  which  the  plaintiff 
prayed  that  the  trustees  be  enjoined  from 
collecting  certain  rents  and  disposing  of  any 
moneys  as  trustees  of  the  plaintiff;  and 
from  doing  any  act  as  such  trustees;  that 
they  be  required  to  account;  that  they  be 
removed  and  others  appointed;  and  that 
they  pay  to  the  plaintiff  damages  sustained 
by  their  alleged  wrongful  acts, — the  ex- 
ecutors under  the  will  and  a  tenant*  of  the 
trust  property  were  made  defendants,  plain- 
tiff also  asking  that  the  trust,  which  had 
only  been  partly  performed,  be  completed, 
and  that  the  tenant  be  required  to  pay  the 
rent  directly  to  the  plaintiff.  The  contro- 
versy between  the  plaihtiff  and  the  trustees 
was  held  to  be  distinct,  and  the  cause  re- 
movable to  a  Federal  court  by  them  on  that 
ground.  Stevens  v.  Richardson,  20  Blatchf. 
53,  9  Fed.  191. 

d.  Actions  relating  to  corporations. 

1.  Suits     by     stockholders     and     creditors 

Cwing  out  of  ultra  vire»  and  other 
tile  acts. 
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Actions  against  corporations  and  their  of- 
ficers, growing  out  of  ultra  vires  acts,  fraud, 
and  mismanagement  or  waste  of  corpora- 
tion assets,  or  other  acts  injurious  to  stock- 
holders or  creditors,  have  almost  always 
been  held  nol^  to  contain  separable  contro- 
versies. Even  if  a  separate  controversy 
should  be  found  to  exist,  the  parties  are 
generally  so  numerous  that  usually  the  citi- 
zenship of  some  of  the  adversaries  will  be 
found  to  prevent  removal.  It  has  been  sev- 
eral times  held  that  actions  of  this  kind 
against  a  corporation  and  its  oflficers,  where 
the  latter  are  asked  to  account  individually, 
contain  separable  controversies  as  to  the 
individual  defendants  if  the  requisite  citi- 
zenship exists. 

An  action  by  minority  stockholders 
against  a  domestic  corporation  and  a  for- 
eign corporation,  and  the  directors  of  both 
of  them,  to  set  aside  a  lease  from  the  do- 
mestic corporation  to  the  foreign  corpora- 
tion as  fraudulent;  for  an  accounting  of 
the  proceeds  under  the  lease  and  payment 
by  the  lessee  to  the  lessor,  and,  in  the  event 
of  its  failure  to  do  so,  payment  by  the  indi- 
vidual defendants,  and  for  incidental  re- 
lief, contains  no  separate  controversy  be- 
tween the  plaintiffs  and  the  individual  de- 
fendants or  nonresidents,  as  the  afiSrmative 
relief  sought  against  the  individual  defend- 
ants, as  well  as  against  the  corporations, 
is  for  one  and  the  same  fraudulent  act,  and 
the  single  matter  of  controversy  between 
the  plaintiff  and  all  of  the  defendants  is  the 
validity  of  the  lease.  Central  R.  Co.  v 
Mills,  113  U.  S.  249,  28  L.  ed.  949,  5  Sup. 
Ct.  Rep.  456. 

In  East  Tennessee,  V.  &  G.  R.  Co.  v.  Gray- 
son, 119  U.  S.  240,  30  L.  ed.  382,  7  Sup.  a. 
Rep.  190,  a  minority  stockholder  brought  an 
action  in  a  state  court  to  cancel  a  lease  made 
by  his  company  to  a  foreign  corporation, 
and  asked  for  certain  other  relief  on  the 
ground  that  the  lease  was  ultra  vires,  and 
that  certain  proposed  acts  of  the  majorit.v 
were  in  fraud  of  his  rights.  It  was  held 
that  there  was  not  a  controversy  betwecii 
the  foreign  corporation  and  the  petitioner 
which  could  be  finally  determined  betwco-i 
them,  as  the  lessor  corporation  was  a  nec- 
essary party,  and  the  cause  was  not  there- 
fore removable. 

In  Hervey  v.  Illinois  Midland  R.  Co.  7 
Biss.  103,  Fed.  Cas.  No.  6,434,  an  action  by 
a  stockholder  and  creditors  of  certain  rail- 
roads which  had  been  merged  into  a  domes- 
tic railroad,  in  which  the  plaintiff  alleged 
a  large  indebtedness  against  the  companies 
and  asked  for  a  receiver,  etc.,  certain  bond- 
holders and  a  trustee  under  a  mortgage  of 
one  of  the  merged  railroads  came  in  and 
were  made  parties,  alleging  insolvency  of 
the  railroads  and  the  priority  of  the  lien 
of  the  mortgagee.  Other  mortgages  were 
also  set  up  by  bondholders,  and  priority 
claimed.  It  was  held  that  the  bondholders 
and  trustees  who  were  nonresidents  could 
not  remove  the  case,  as  the  merged  com- 
pany was  a  necessary  party  to  the  contro- 
versy between  them  and  the  plaintiff. 

A  stockholder'*  action  for  an  accountinf; 
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against  two  resident  eorporations  and  in- 
dividaal  defendants  forming  a  partnership, 
alleging  a  conspiracy  by  which  one  corpo- 
ration sold  to  the  other  a  large  quantity  of 
lumber  at  exorbitant  prices,  and  that  the 
individual  defendants,  as  a  partnership,  re- 
ceived the  fmits  of  this  conspiracy  in  the 
shape  of  dividends  from  the  vendor  corpora- 
tion, is  not  removable  as  to  part  of  the  in- 
dividual defendants  who  are  nonresidents, 
•s  there  can  be  no  final  accounting  between 
the  two  corporations  as  to  the  profits  of 
the  alleged  fraudulent  transaction,  or  be- 
tween the  vendor  corporation  and  the  part- 
nership, without  the  presence  as  a  party  of 
either  the  vendor  corporation  or  the  resi- 
dent defendants  who  are  members  of  the 
partnership.  Burke  t.  Flo«d,  6  Sawy.  220, 
1  Fed.  541. 

Nor  can  there  be  a  final  determination  as 
to  the  nonresident  defendants,  even  if  they 
were  not  partners,  as,  in  case  of  recovery 
against  part  of  the  individual  defendants, 
there  nnght  arise  ground  to  present  an  ac- 
tion for  contribution.  And  then,  said  the 
court,  any  determination  as  to  an  account- 
ing in  a  proceeding  where  all  of  the  mem- 
bers interested  were  not  present  and  bound 
by  the  determination  could  not  be  regarded 
as  a  final  determination  as  to  those  par- 
ties within  the  meaning  of  the  statute  au- 
thorizing the  removal  of  the  case.    Ibid. 

And  the  fact  that  on  the  face  of  the  bill 
it  does  not  present  any  ground  for  relief 
against  nonresident  defendants  does  not 
.make  it  a  controversy  finally  determinable 
as  to  them,  within  the  meaning  of  the  act. 
Ibid. 

In  an  action  by  stockholders  of  a  railroad 
company  to  have  certain  shares  of  stock 
declared  invalid,  the  fact  that  there  may 
be  a  question  as  to  the  part  individual  de- 
fendants took  in  any  act  affecting  the  valid- 
ity of  the  stock  will  not  entitle  them  to 
have  the  case  removed  to  a  Federal  court. 
Shumway  v.  Chicago  &  I.  R.  Co.  4  Fed.  385. 

And  if  one  of  the  individual  defendants 
was  the  owner  of  a  portion  of  the  stock, 
and  its  invalidity  is  to  be  determined 
from  transactions  in  which  the  defendants 
participated  generally,  it  would  not  make 
a  controversy  wholly  between  the  plaintiffs 
and  the  individual  defendant.    Ibid. 

In  Mills  V.  Central  R.  Co.  20  Fed.  449,  an 
action  by  a  stockholder  against  a  corpora- 
tion to  set  aside  a  lease  made  by  it  to  an- 
other corporation  as  fravidulcnt.  and  against 
individual  defendants  for  specific  relief  as 
active  agents  in  making  the  alleged  unlaw- 
ful transfer  of  the  property  of  the  corpo- 
ration, it  was  held  that  no  separable  con- 
troversy existed  as  to  the  nonresident  lessee 
of  the  corporation. 

Even  if  the  lessor  corporation  were  con- 
sidered the  real  party  complainant,  some  of 
the  individual  defendants  being  citizens  of 
the  same  state  with  it  and  being  necessary 
parties,  the  cause  would  not  be  removable. 
Ibid. 

An  action  by  a  widow  and  heirs  of  a  dece- 
dent, in  which  it  is  alleged  that  the  dece- 
dent owned  one  half  of  the  property  and 
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shares  of  a  certain  corporation,  which  was 
made  a  complainant;  that  one  of  the  de- 
fendants owned  the  other  half;  that  the 
corporation  was  without  officers  or  organ- 
ization; that  the  defendant  mentioned  had 
misappropriated  its  property,  and  had  made 
leases  and  conveyances  without  authority, 
and  in  which  an  accounting  and  a  cancela- 
tion of  the  conveyances  are  asked  for,  among 
other  things,— contains  no  separable  con- 
troversy, between  the  corporation  and  one 
of  the  conveyancees,  as  the  corporation  is  a 
mere  formal  complainant,  and  there  is  no 
controversy  between  the  corporation  and 
such  a  grantee  which  can  be  fully  deter- 
mined as  between  them  without  the  pres- 
enee  and  participation  of  the  real  oomplafn- 
ants.    Hazard  v.  Robinson,  21  Fed.  193. 

In  Wilder  ▼.  Virginia,  T.  &  0.  Steel  ft 
I.  Co.  46  Fed.  676,  an  action,  the  theory 
of  which  was  to  have  the  entire  assets  of  a 
New  Jersey  corporation  brought  into  court 
for  the  purpose  of  distribution,  and  to  wind 
up  several  Virginia  corporations  involved  in 
alleged  fraudulent  mismanagement  and 
waste  of  the  New  Jersey  corporation's  prop- 
erty through  the  wrongful  acts  of  individ- 
ual defendants  who  were  the  promoters  of 
the  New  Jersey  corporation,  and  one  of  the 
Virginia  corporations,  it  was  held  that  the 
fact  that  some  of  the  complainants  were 
contract  creditors  of  the  New  Jersey  cor- 
poration, and  some  of  them  were  stock- 
holders holding  paid-up  and  assessable 
stock,  some  holding  paid-up  stock  and  some 
assessable  stock,  did  not  make  a  separable 
controversy  between  such  individual  com- 
plainants and  Ihe  New  Jersey  corporation. 

An  allegation  that  one  of  the  Virginia 
corporations  was  organized  for  the  benefit 
of  some  of  the  individual  defendants  and 
with  the  intent  to  defraud  the  New  Jersey 
company  and  its  stockholders  and  creditors, 
and  that  the  New  Jersey  corporation  had 
conveyed  lands  to  the  Virginia  company 
without  valuable  consideration  and  in  fraud 
and  at  great  loss,  does  not  present  a  separa- 
ble controversy  between  complainants  and 
the  New  Jersey  corporation,  as  the  Vir- 
ginia oorjjoration  and  the  individual  defend- 
ants are  indispensable  parties,  and,  an  ille- 
gal combination  being  charged,  the  New 
Jersey  cbippany  is  rightly  and  necessarily 
a  party  codefendant  with  the  Virginia  com- 
p«ny,  and  as  to  all  of  these  parties,  the 
requisite  citizenship  not  existing,  the  action 
cannot  be  removed  as  containing  a  separa- 
ble controversy.    Ibid. 

Although  an  action  by  a  stockholder  to 
recover  moneys  of  a  corporation,  alleged  to 
have  been  wrongfully  wasted  through  the 
acts  of  the  individual  defendants,  is  joint 
and  several,  the  fact  that  the  plaintiff  has 
omitted  to  make  some  of  the  wrongdoers 
parties  to  the  action  does  not  show  that  he 
has  elected  to  treat  the  action  as  several, 
so  as  to  entitle  a  nonresident  defendant  to 
removal  as  containing  a  separable  contro- 
versy.    Fox  v.  Mackay,  60  Fed.  4. 

A  prayer  that  all  of  the  defendants  "ac- 
count .  .  .  for  all  the  wrongs,  frauds, 
and  breaches  of  trost    .    .    .    allied,    .    . 
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.  and  on  such  acoonnting  repay  and  restore 
...  all  sums  gained,  realized,  or  ob- 
tained by  said  defendants,  or  any  of  them, 
.  .  .  and  such  other  further  relief  as  may 
be  proper  in  the  premises,"  does  not  ask  for 
a  several  accounting  so  as  to  make  a  sep- 
arable controversy  between  a  complainant 
and  a  nonresident  defendant.    Ibid. 

In  Oakes  ▼.  Yonah  Land  &  Min.  Co.  89 
Fed.  243,  an  action  against  a  resident  cor- 
poration and  certain  nonresident  officers  of 
it,  in  which  it  was  alleged  that  its  affairs 
were  being  mismanaged,  that  the  product  of 
its  mines  wa^  being  misappropriated,  and 
that  a  fraudulent  mortgage  had  been  exe- 
cuted by  the  company  to  the  individual  de- 
fendants, the  usual  relief  being  asked,  it 
was  held  that  the  suit  could  not  be  removed 
by  the  individual  defendants  on  the  ground 
of  the  existence  of  a  separable  controversy 
as  to  the  validity  of  the  mortgage,  as  the 
corporation,  the  mortgagor,  was  a  necessary 
party  to  that  controversy. 

An  action  against  two  corporations,  in 
which  it  is  alleged  that  a  foreclosure  sale, 
by  which  the  property  of  one  of  them  was 
sold  and  purchased  by  the  other,  was  collu- 
sive and  fraudulent  and  in  pursuance  of  a 
scheme  of  reorganization,  and  in  which  the 
complainant  asks  to  have  its  claim  estab- 
lished against  the  property  of  the  purchas- 
ing corporation,  etc.,  does  not  contain  a  sep- 
arable controversy  as  to  one  of  the  corpora- 
tion defendants.  State  Trust  Oo^  v.  Kansas 
City,  P.  &  G.  R.  Co.  110  Fed.  10. 

A  stockholder's  action  against  a  corpora- 
tion, its  officers,  and  directors,  and  a  trustee 
holding  and  owning  the  nftijority  of  its 
stock,  to  restrain  defendants  fron  making 
a  certain  disposition  of  the  su>ck  and  prop- 
erty of  the  corporation,  does  not  contain  a 
sepiarable  controversy  between  complainants 
and  the  last-mentioned  defendants,  to  which 
the  corporation  is  not  a  necessary  party. 
Hanover  Nat.  Bank  v.  Credits  Commutation 
Co.  J18  Fed.  110. 

A  stockholder's  action  against  two  corpo- 
rations, their  officers,  and  directors,  alleg- 
ing a  fraudulent  combination  between  the 
companies,  one  Of  which  took  over  property 
of  the  other  in  order  to  form  a  trust.,  the 
purpose  of  the  bill  being  to  dissolve  the 
combination  and  protect  the  interest  of  com- 
plainants does  not  contain  a  separable  con- 
troversy as  between  the  plaintiffs  and  the 
purchasing  corporation,  a  nonresident,  as  the 
other  corporation  is  a  necessary  party.  Mac- 
Ginniss  v.  Boston  &  M.  Consol.  Copper  & 
S.  Min.  Co.  55  C.  C.  A.  848,  119  Fed.  96. 

The  fact  that  the  bill  asked,  among  other 
things,  for  the  dissolution  of  the  purchas- 
ing corporation,  does  not  raise  a  separable 
controversy,  as  such  relief,  if  it  could  be 
granted,  would  only  be  incidental  to  the 
main  purpose  of  the  bill.    Ibid. 

A  stockholder's  action  a^inst  a  corpo- 
ration and  two  of  its  officers,  in  which 
an  accounting  is  asked  against  the  latter, 
and  an  injunction  is  asked  against  the  hold- 
ing of  a  meeting  proposed  to  be  called  by 
the  individual  defendants  to  have  the  prop- 
erty of  the  corporation  transferred,  and  in 
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which  the  appointment  of  a  receiver  Mf  th* 
company  is  asked,  contains  no  separable 
controversy  between  the  complainants  and 
the  company,  as  the  real  issoe  is  between 
the  complainants  and  the  individual  defend- 
ants, and  the  relief  is  sought  as  against 
them.    Campbell  v.  Milliken,  119  Fed.  981. 

A  minority  stockholder's  aetion  agalikst 
his  corporation  and  a  nonresident  corpora- 
tion, in  which  it  is  alleged  that,  imder  a 
contract  between  the  two  corporations,  the 
nonresident  company  owns  and  controls  the 
majority  of  the  resident  corporation's  stock, 
that  oMtain  wrongful  acts  have  been  done 
by  it,  and  eertain  others  are  about  to  b« 
done,  in  which  an  injunction  and  an  ao- 
counting  and  other  relief  are  asked,  does 
not  contain  a  separable  oontroversy  as  to 
the  nonresident  defendant  to  which  the  res- 
ident corporation  is  not  a  necessary  petrty. 
Douglas  V.  Richmond  &  D.  R.  Co.  108  N. 
a  05,  10  S.  E.  1048. 

But  in  Langdon  v.  Fogg,  21  Blatchf.  392, 
18  Fed.  5,  it  was  held  that  an  action  against 
several  defendants  as  trustees  of  a  cor- 
poration, to  account  individually  for  fraud- 
ulent sales  of  stock  of  the  eorporation 
sold  by  them,  and  "for  the  gams  and 
profits  received  by  each,  in  which  there 
was  nothing  in  the  complaint  from  which 
it  could  be  gathered  that  any  sales  of 
stock  were  made  by  them  jointly,  or  on 
joint  account,  or  for  their  own  use; 
and  no  community  of  interest  among  the 
individual  defendants  was  alleged;  and  no 
groiud  was  stated  upon  which  either  one. 
eeuld  be  held  accountable  for  any  profits 
made  by  the  others, — was  severable  cm  to  a 
nonresident  individual  defendant  and  there- 
fore removable. 

The  case  was  reargued  and  decided  with 
Boyd  V.  GiU,  21  Blatchf.  643,  19  Fed.  14S, 
in  whidh  it  was  held  that,  where  plaintiff 
seeks  to  recover  from  corporation  trustees 
jointly  and  severally  for  profits  they  have 
made  by  the  misappropriation  of  corpora- 
tion property,  the  suit  presents  a  separate 
controversy  as  to  the  nonresident  defend- 
ant, notwithstanding  there  is  also  a  con- 
troversy between  the  plaintiff  and  all  the 
defendants   jointly. 

And  in  an  action  by  stockholders  of  a  non- 
resident corporation  to  set  aside  a  convey- 
ance of  certain  of  its  property  to  another 
nonresident  corporation,  both  corporations 
and  the  directors  of  the  former  corporation, 
some  of  whom  were  residents  of  the  state 
in  which  the  action  was  brought,  were  made 
parties.  The  relief  asked  against  the 
grantor  was  that  the  conveyanoe  be  ad- 
judged fraudulent  and  void;  that  the  same 
be  annulled;  that  a  receiver  of  its  works  be 
appointed;  that  its  directors  be  enjoined 
from  making  any  further  disposition  of  its 
property;  tbt  it  be  required  to  make  a  full 
disolosure  in  respect  to  all  of  Ute  premises 
set  forth  and  alleged;  that  the  complain- 
ants have  access  to  all  the  books,  records, 
and  papers,  including  the  stock  book. 
Against  the  other  corporation,  an  account- 
ing and  damages  were  asked,  and  that  it  be 
adjudged  to  reconvey  the  propertj^  in  dis- 
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pute,  and  that  it  pay  over  all  the  incohie 
and  earnings  of  the  property  since  the  date 
of  conveyance.  The  relief  asked  against  the 
individual  defendants  was  that  tney  might 
be  compelled  to  account  as  agents  and  trus- 
tees of  the  grantor,  and  that  they  might 
be  severally  and  respectively  adjudged  and 
required  to  make  good,  and  pay  to  the 
grantor  and  to  the  plaintiffs,  all  dcunages 
caused  by  their  wroi^ul  conduct.  It  was 
held  that  there  was  a  separable  controversy 
between  plaintiffs  and  the  nonresident  cor- 
porations within  the  meaning  of  the  re- 
moval acts,  to  which  the  individual  defend- 
ants were  not  necessary  parties.  Geer  v. 
ilathieson  Alkali  Works,  190  U.  S.  428,  47 
L.  ed.  1122,  23  Sup.  a.  Rep.  807. 

A  cause  of  action  against  two  corpo- 
ration oflScers  for  damages  resulting  from 
the  payment  of  unlawful  dividends,  partic- 
ularly where  no  conspiracy  is  charged,  is 
several,  and  therefore  removable  by  one  of 
them,  a  nonresident,  as  containing  a  separa- 
ble controversy  as  to  him.  Youtsey  v.  Hoff- 
man, 108  Fed.  693. 

An  action  against  a  corporation,  the  ma- 
jority of  the  stock  of  wluch  has  been  sold 
to  a  nonresident  corporation,  also  a  defend- 
ant, which  it  is  charged  purchased  a  con- 
trolling interest,  also,  in  other  corporations 
for  the  purpose  of  forming  an  illegal  trust, 
the  object  of  the  action  beinj;,  among  other 
things,  to  enjoin  the  purchasing  or  holding 
corporation,  its  o£Bcers,  and  directors,  from 
paying  any  dividend  from  moneys,  stock,  or 
property  obtained  from  the  first  corporation, 
and  to  obtain  an  accounting,  contains  a  sep- 
arable controversy  as  to  the  purchasing  cor- 
poration. Lamm  v.  Parrot  Silver  &  Copper 
Co.  Ill  Fed.  241.  The  court  held  that  the 
accounting  was  sought  against  the  purchas- 
ing corporation  alone;  so  that  in  the  mat- 
ter of  the  accounting  a  separable  contro- 
versy was  presented. 

An  action  by  a  county  as  stockholder  of 
a  defunct  corporation,  against  a  railroad 
company  to  which  the  defunct  corporation 
had  transferred  all  of  its  property  on  cer- 
tain conditions,  and  against  a  number  of 
lienors  of  the  railroad  company,  including 
those  claiming  under  mortgages  covering  the 
property  transferred  to  it,  the  object  of  the 
action  being  to  have  the  contract  of  the 
transfer  declared  void,  to  have  the  cash 
value  of  the  property  transferred  repaid  the 
county  because  of  the  failure  of  the  railroad 
company  to  comply  with  the  terms  of  the 
contract,  and  to  nave  this  amount  declared 
a  first  lien  upon  the  property  transferred, 
contains  a  separable  controversy  between 
the  plaintiff  and  the  railroad  company  and 
the  plaintiff  and  the  lienors  of  the  company, 
the  first  turning  upon  the  contracts  of  trans- 
fer, in  which  the  lienors  of  the  railroad  com- 
pany have,  no  interest,  the  second  being 
merely  the  question  of  the  priority  of  the 
claims  against  the  railroad  company,  in 
which  the  lienors  of  the  latter  are  solely 
interested.  Foster  v.  Chesapeake  &  N.  R. 
Co.  47  Fed.  369. 

2.  Ownership  and  transfer  of  stocic 
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Actions  to  compel  the  transfer  of  corpora- 
tion stock  on  the  corporation  books,  or  to 
establish  the  ownership  of  such  stock  aa 
against  other  claimants,  have  been  held  to 
present  but  a  single  controversy,  to  which 
all  the  defendants  are  necessary  parties, 
and  therefore  they  do  not  contain  a  separa- 
ble controversy. 

An  action  to  compel  a  resident  corpo- 
ration to  transfer  to  complainant  shares  of 
stock  purchased  by  him  standing  in  the 
name  of  nonresident  defendants,  in  which 
the  latter  answer  that  the  stock  did  not 
belong  to  them  at  the  time  of  the  sale  to 
complainant,  contains  no  separable  contro- 
versy entitling  the  nonresident  defendants 
to  remove  the  cause  to  a  Federal  court,  as 
both  the  corporation  and  the  nonresident 
defendants  are  necessary  parties  in  order 
that  the  corporation  may  be  bound  by  the 
decree.  Wilson  v.  St.  Louis  St  S.  F.  R.  Co. 
22  Fed.  3,  Affirmed  in  114  U.  S.  60,  29  L.  ed, 
66,  5  Sup.  Ct.  Rep.  738. 

An  action  against  a  domestic  corporation 
to  determine  the  ownership  of  certain  shares 
of  its  stock  standing  in  the  name  of  an- 
other defendant,  who  had  sold  the  stock  to  a 
nonresident  defendant,  cannot  be  removed 
to  a  Federal  court  by  the  latter  under  the 
2d  section  of  the  act  of  1875,  as  the  contro- 
versy between  the  plaintiff  and  the  non- 
resident defendant,  to  whom  the  stock  was ; 
sold,  cannot  be  determined  without  the 
presence  of  the  corporation.  Crump  v.  Thur- 
ber,  115  U.  S.  66,  29  L.  ed.  328,  6  Sup.  Ct 
Rep.  1154. 

An  action  to  compel  a  corporation  to 
transfer  shares  of  stock  formerly  standing 
in  the  name  of  a  certain  firm  to  a  receiver 
of  the  firm,  in  which  attachment  creditors 
of  the  firm  intervened  showing  that  the 
stock  had  been  levied  on  and  sold  to  one  of 
them,  to  whom  it  had  been  transferred  by 
the  corporation  in  compliance  with  a  judg- 
ment of  the  court,  does  not  present  a  sep- 
arable controversy  so  as  to  permit  the  re- 
moval of  the  action  under  the  act  of  1887, 
assuminir  that  the  requisite  citizenship  ex- 
ists. Weller  t.  J.  B.  Pace  Tobacco  (>}.  32 
Fed.  860. 

In  an  action  for  the  restoration  of  certain 
stock  claimed  to  have  been  transferred  to 
one  corporation  by  mistake,  in  which  it  is 
alleged  that  the  stock  is  in  the  possession 
of  another  corporation  with  full  knowledge 
of  plaintiff's  equities,  there  is  no  separable 
controversy,  as  both  corporations  are  nec- 
essary parties,  and  the  case  cannot  there- 
fore be  removed  by  one  of  them,  a  nonresi- 
dent. Vinal  V.  Continental  Constr.  &  Im- 
proV.  Co.  35  Fed.  673. 

.  An  action  against  a  corporation  and  its 
directors  to  annul  subscriptions  for  its 
stock,  and  to  compel  the  company  and  its 
directors  to  refund  what  pajrments  had  been 
made  on  the  stock  issued,  is  not  separable 
so  as  to  enable  some  of  the  defendants  to 
remove  the  case  to  a  Federal  court.  Seddon 
V.  Virginia,  T.  &  C  Steel  &  L  Co.  1  L.R.A. 
108,  36  Fed.  6.  In  this  case  it  was  urged 
that  the  directors  were  only  nominal  par- 
ties; but  the  court  held  that  the  defendants 
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had  been  sued  jointly,  and  that  the  direc- 
tors must  be  treated  as  joint  defendants 
and  real  parties  to  the  controversy. 

An  action  against  a  corporation  to  estab- 
lish the  ownership  of  shares  of  stocic  stand- 
ing in  the  name  of  a  nonresident  .defendant 
is  not  capable  of  being  separated  into  parts, 
and  is  not  removable  by  a  nonresident  de- 
fendant as  containing  a  separable  contro- 
versy, or  by  his  representatives,  as  the  cor- 
poration is  a  necessary  party.  Rogers  v. 
Van  Nortwiclc,  45  Fed.  513. 

But  in  an  action  to  restrain  a  nonresident 
corporation  from  using  or  transferring  cer- 
tain shares  of  stock  of  a  resident  corpora- 
tion, and  if  the  stock  had  not  been  issued 
to  restrain  the  latter  corporation  from  is- 
suing it,  and  to  restrain  the  collection  and 
negotiation  of  certain  bonds  transferred  by 
the  resident  corporation  to  the  nonresident 
corporation,  it  appeared  that  the  stock  had 
been  issued  before  the  action  was  begun  and 
the  bonds  transferred  under  the  terms  of  an 
agreement  between  the  two  companies.  The 
resident  corporation  disclaimed  any  inter- 
est in  the  controversy,  and  adopted  the  an- 
swers of  the  nonresident  corporation  as  its 
answer.  The  court  held  that  the  resident 
corporation  was  not,  therefore,  a  necessary 
party,  and  said  there  was  no  controversy  in 
fact  raised  by  the  pleading  between  the  co- 
defendants,  but  that  the  whole  controversy, 
as  disclosed  by  the  pleadings,  was  between 
'<the  plaintiff  and  the  nonresident  corpora- 
tion. The  court  therefore  concluded  that 
this  was  a  controversy  separable  in  its  na- 
ture, and  entirely  between  the  plaintiff  and 
the  nonresident  corporation.  A  contention 
of  the  plaintiff  on  the  motion  to  remand  was 
that  there  was  no  separable  controversy 
because  the  resident  corporation  was  a  ma- 
terial and  necessary  party  to  that  suit. 
County  Court  v.  Baltimore  &  0.  R.  Co.  35 
Fed.  101.  The  court  in  this  case  seems  to 
have  used  the  term  "separable"  controversy 
as  if  it  meant  single  controversy,  or  the 
only  controversy  in  the  suit. 

3.  Insolvency  and  forfeiture  of  franchises. 

An  action  by  several  creditors  against  a 
corporation  threatened  with  insolvency,  in 
which  an  accounting,  an  adjustment  of  de- 
mands, and  a  receivership  are  asked,  and  in 
which  the  owner  of  the  bonds  of  the  cor- 
poration secured  by  a  deed  of  trust  appears, 
upon  the  refusal  of  the  trustee  to  defend, 
and  files  an  answer  and  cross  bill  setting  up 
his  rights  under  the  bonds  and  deed  of 
trust,  contains  a  seoarable  controversy  be- 
tween the  plaintiff  and  the  bondholder,  and 
the  corporation  and  the  bondholder;  and 
the  requisite  citizenship  existing,  the  cause  is 
removable.  Hack  v.  Chicago  &  O.  S.  R.  Co. 
23  Fed.  356. 

And  the  right  of  the  bond  holder  to  re- 
move the  suit  is  not  affected  by  the  citizen- 
ship of  the  trustee  in 'the  mortgage  deed. 
Ibid. 

An  action  aeainst  a  railroad  company,  its 
ofRcers,  and  directors,  to  have  the  company 
decreed  insolvent,  and  for  the  appointment 
of  a  receiver,  in  which  a  nonresident  trus- 
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tee  under  a  mortgage  in  possession  of  the 
property  of  the  company  is  made  a  party, 
contains  no  separable  controversy  between 
the  complainant  and  the  nonresident  trus- 
tee, as  the  trustee  is  interested  only  in  the 
question  of  the  receivership,  which  cannot 
be  decided  without  the  presence  of  the  rail- 
road company.  Watson  v.  Asbury  Park  & 
B.  Street  R.  Co.  73  Fed.  1. 

An  action  by  a  receiver  of  an  insolvent 
corporation  to  set  aside  the  transfer  of  a 
stock  of  goods  of  the  insolvent  to  certain 
defendants  as  fraudulent  upon  the  return 
by  the  receiver  .of  the  consideration  there- 
for, including  certain  promissory  notes  of 
the  said  defendants  which  the  insolvent  had 
received  and  transferred  to  other  defendants 
as  collateral  security  tor  a  deub;  and  to 
compel  the  defendants  to  whom  such  notes 
and  other  property  had  been  transferred  to 
surrender  the  same  to  the  receiver  and  to 
secure  an  accounting  between  the  defend- 
ants, etc., — contains  no  separable  contro- 
versy either  as  to  the  defendants,  the  mak- 
ers of  the  notes  to  whom  the  stodc  was  sold 
by  the  insolvent,  or  the  defendants  to'  whom 
the  notes  and  other  property  were  trans- 
ferred, as  all  of  the  parties  are  necessary; 
and,  the  requisite  citizenship  not  existing  as 
to  all  of  tbem,  the  case  is  not  removable. 
Burgunder  v.  Browne,  69  Fed.  497. 

A  general  creditor's  bill  to  secure  the  ad- 
ministration of  the  assets  of  an  insolvent 
corpoi»tion  theretofore  conveyed  under  a 
deed  of  general  assignment,  one  of  the  ob- 
jects of  the  bill  being  to  set  aside  a  con- 
tract by  whiclvertain  alleged  fictitious  cred- 
itors are  secured,  to  prevent  them  from  par- 
ticipation in  the  benefits  of  the  deed  of  as- 
signment, etc.,  contains  no  separable  contro- 
versy as  to  one  of  such  defendants,  which 
can  be  wholly  determined  without  the  pres- 
ence of  the  others.  Colburn  v.  Hill,  41  C.  C. 
A.  467,  101  Fed.  500.  The  relief  sought 
against  these  creditors  was  held  to  be 
merely  incidental  to  the  main  purpose 
of  the  bill,  which  was  to  gather  in  all 
the  assets  disencumbered,  all  the  prop- 
erty, eliminate  all  void  or  fraudulent  obli- 
gations, and  to  distribute  all  the  proceeds 
of  the  corporate  property  between  all  its 
just  and  bona  fide  creditors.  These  results 
could  not  be  accomplished  unless  all  the 
defendants  were  parties.  There  was,  there- 
fore, but  a  single  cause  of  action,  and  that 
was  the  equitable  distribution  of  the  assets 
of  an  insolvent  corporation  between  its  le- 
gal and  bomi  fide  creditors.  This  cause  of 
action  was  not  divisible. 

A  creditor's  bill  to  wind  up  the  affairs  of 
an  insolvent  corporation,  to  administer  its 
assets,  etc.,  was  held  not  removable  as  con- 
taining a  separable  controversy.  Mecke  v. 
Valleytown  Mineral  Co.  122  N.  C.  790.  29  S. 
E.  781. 

In  an  action  by  a  city  to  forfeit  the  fran- 
chise of  a  water  company,  to  set  aside  a 
contract  under  the  terms  of  which  the  com- 
pany had  the  right  of  supplying  the  city 
with  water  for  a  term  of  years,  a  mort- 
gagee or  trustee  representing  the  holders  of 
bonda    aecured    by    a    mortgage    on    the 
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MILLEK  V.   CLIFFORD. 


87 


property  of  the  water  company  inter- 1 
vened,  and  In  the  petition  for  removal 
alleged  that  the  mortgage  was  executed 
and  delivered,  and  the  bonds  issued  and 
sold,  on  the  assurance  of  the  city  that 
the  mortgage  and  bonds  were  a  first  lien 
upon  the  franchise  sought  to  be  forfeited, 
and  on  the  express  assurance  that  the  con- 
tract had  been  fully  complied  with  by  the 
water  company.  Assuming  these  allega- 
tions to  be  true,  the  court  held  that  a  sep- 
arable controversy  existed  between  the  city 
and  the  trustee  and  bondholders,  as  they 
had  another  arid  different  answer  to  the 
original  bill  from  that  which  could  be  put  in 
and  relied  on  by  the  water  company.  Gales- 
burg  V.  Galesburg  Water  Co.  27  Fed.  321. 
The  motion  to  remand  was  granted  in  this 
case  apparently  upon  the  allegation  of  the 
petition  for  removal,  which,  as  has  been 
seen,  is  contrary  to  the  usual  practice.  The 
question  whether  a  separable  controversy 
could  be  raised  by  allegations  of  the  peti- 
tion, however,  was  not  presented. 

4.  Statutory  liability  of  stockholders. 

An  action  to  enforce  the  statutory  lia- 
bility of  stockholders  for  the  debts  of  a  cor- 
poration is  separate  and  distinct  against 
each  stockholder  who  is  made  a  defendant, 
and  is  therefore  removable  as  containing  a 
separable  controversy  if  the  requisite  citizen- 
ship exists.  Calderhead  v.  Downing,  103  Fed. 
27.  This  is  the  rule  adopted  in  Miller  ▼. 
Clifford,  and  is  undoubtedly  sound.  It  would 
be  difficult  to  find  a  class  of  actions  in  which 
the  controversies  would  be  more  distinct  and 
more  capable  of  septu-ation. 

S.  Action  by  public  corporation  to  cancel 
judgments. 

An  action  by  a  school  district  to  cancel 
certain  judgments  against  it  in  favor  of  a 
bank,  brought 'after  the  district  had  issued 
orders  on  the  treasurer  of  the  district  for 
their  payment,  and  these  orders  had  been 
transferred  to  a  third  party  claiming  to  be 
the  owner  of  the  jud^ents,  who  was  a 
party  to  the  suit,  contains  no  separable  con- 
troversy permitting  removal  to  a  Federal 
,  court.  Independent  District  v.  Bank  of  Rock 
Rapids,  48  Fed.  2. 

•.  Actions  relating  to  partnerships. 

Actions  for  the  dissolution  and  settlement 
of  partnership  affairs  have  been  held  not  to 
contain  separable  controversies.  In  an  ac- 
tion by  an  administrator  of  one  partner 
against  the  administrator  of  another,  to  ob- 
tain a  settlement  of  the  partnership  ac- 
counts, to  settle  the  accounts  of  one 
of  the  partners  as  administrator  of  the  oth- 
er, and  to  settle  the  former's  accounts  as 
tenant  in  common  with  the  latter,  a  legatee 
claiming  under  the  will  of  one  partner,  and 
such  partner's  heirs  at  law  claiming  his 
whole  estate,  were  made  parties.  It  was 
held  that  there  was  no  separable  contro- 
versy between  the  heirs  who  were  nonresi- 
dents and  the  complainant,  or  between  the 
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heirs  on  th»  one  side  and  the  legatee  and 
administrator  of  the  deceased  partner  from 
whom  they  claim  on  the  other.  Perrin  v. 
Lepper,  26  Fed.  545. 

An  action  by  an  administrator  of  a  de- 
ceased partner  against  a  surviving  partner 
for  an  accounting  of  the  partnership  affairs, 
in  which  the  plaintiff  alleges  that  certain 
real  estate  standing  in  the  name  of  the  sur- 
viving partner  is  partnership  assets,  to 
which  real  property  another  defendant  lays 
claim,  asserting  that  it  reached  the  hands  of 
the  surviving  partner  through  coercion  and 
fraud,  does  not  contain  a  separable  contro- 
versy between  plaintiff  and  the  surviving 
partner,  as  the  defendant  claiming  the  real 
estate  is  a  necessary  party.  Golden  v.  Bru- 
ning,  72  Fed.  2. 

An  action  in  equity  for  an  accounting  and 
settlement  of  partnership  affairs  cannot  be 
removed  to  a  Federal  court  by  one  of  the 
partners,  a  nonresidentf  as  each  of  the  part- 
ners is  a  necessary  party  to  the  suit.  Levy 
V.  O-Neil,  14  Abb.  Pr.  N.  8.  83. 

In  Yearian  v.  Homer,  36  Fed.  130,  a  part- 
nership sold  certain  property  to  a  corpora- 
tion, and  received  in  payment  a  sum  of 
money  and  a  number  of  shares  of  its  stock. 
In  an  action  by  one  partner  against  the  oth- 
ers to  compel  an  accounting,  in  which  the 
corporation  was  made  a  party  for  the  pur- 
pose of  enjoining  it  from  suffering  any  trans- 
fer on  its  books  of  stock  given  in  payment 
for  the  partnership  property,  it  was  alleged 
that  a  portion  of  the  purchase  price  of  the 
property  sold  was  still  unpaid.  It  was  held 
that,  if  there  wcm  any  controversy  as  to  the 
amount  still  due  the  partnership,  it  could 
not  be  tried  in  the  suit  for  an  accounting; 
and  as  to  that  there  was  but  a  single  con- 
troversy or  cause  of  action,  which  was,  there- 
fore, not  removable  by  the  corporation. 

In  Shainwald  v.  Levris,  108  U.  S.  158,  27  L. 
ed.  691,  2  Sup.  Ct.  Rep.  385,  an  action  was 
brought  by  one  partner  against  another  for 
a  dissolution  of  the  partnership.  The  de- 
fendant partner,  a  nonresident,  was  insol- 
vent, and  in  proceedings  on  a  judgment 
against  him  the  partnership  being  denied, 
the  partnership  property  had  been  seized  as 
the  individual  property  of  the  insolvent 
partner,  and  was  either  in  the  hands  of  a 
nonresident  representative  of  the  creditors 
under  that  proceeding,  or  of  persons  to 
whom  the  property  had  been  sold  by  such 
representative.  These  persons  were  citizens 
of  the  same  state  as  the  plaintiff.  The  non- 
resident representative  mentioned  and  a 
nonresident  creditor  of  the  partnership  were 
made  parties  to  the  action  for  dissolution. 
It  was  held  that  there  was  no  separable  con- 
troversy by  which  the  cause  could  be  re- 
mo /ed' under  the  2d  section  of  the  act  of 
1876,  as  all  of  the  questions  in  the  case  were 
dependent  upon  the  settlement  of  the  dis- 
pute about  the   partnership. 

For  creditor's  bill  against  special  part- 
nership, see  infra,  V.,  h. 

f.    Actions  relating  to  trusts  and  trustees. 
An  action  by  a  debtor  against  »  nonresi- 
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dent  ereditor  and  several  trustees  of  real 
and  personal  property,  to  secure  the  debt, 
in  which  the  debtor  asks  for  an  accounting 
by  the  trustees,  the  removal  of  part  of  them, 
and  the  appointment  of  others  in  their 
places,  and,  after  the  payment  of  the  debt, 
a  reconveyance  of  what  remains  of  the  trust 
property,  is  not  removable  by  the  nonresi- 
dent creditor,  as  the  case  presents  a  single 
controversy  although  it  involves  the  deter- 
mination of  several  questions.  Winchester 
v.  Loud,  108  U.  S.  130,  27  L.  ed.  677,  2  Sup. 
a.  Rep.  311. 

In  Baxter  v.  Proctor,  139  Mass.  151,  29 
N.  E.  542,  a  bill  in  equity  to  remove  a  trus- 
tee and  appoint  another  in  his  place  was 
held  not  to  contain  a  distinct  controversy 
between  one  cestui  que  trust  and  the  trustee, 
to  which  the  others  were  not  necessary  par- 
ties. In  this  case  the  bill  was  filed  by  only 
one  cestui  que  trust,  and  the  court  ordered 
the  others  brought  in  before  it  would  deter- 
mine the  question  of  removal. 

An  action  on  a  note  and  other  claims 
against  a  railroad  company,  in  which  a 
trustee  representing  the  bondholders  is  made 
a  party,  does  not  contain  a  separable  con- 
troversy between  the  plaintiff  and  the 
trustee,  as  any  controversy  they  may  have 
cannot  be  determined  without  the  presence 
of  the  railroad  company.  Marsh  v.  Atlanta 
&  F.  R.  Co.  53  Fed.  168. 

But  in  Lake  Street  Elevated  R.  Co.  v. 
Farmers"  Loan  &  T.  Co.  72  Fed.  804,  an  ac- 
tion by  a  railroad  company  against  a  resi- 
dent trustee  and  a  nonresident  trustee  un- 
der a  mortgage,  to  remove  the  nonresident 
trustee  for  incapacity  to  act,  and  for  wrong- 
fully setting  in  motion  a  foreclosure  suit 
under  the  mortgage,  against  the  wishes  of 
the  resident  trustee  and  the  majority  of  the 
stockholders  of  the  railroad  company,  and  to 
obtain  a  permanent  injunction  against  the 
foreclosure  suit,  was  held  to  contain  a  sep- 
arable controversy  as  to  the  right  to  the  in- 
junction between  the  railroad  company  and 
the  nonresident  trustee;  and  the  suit  was 
removable  on  that  ground. 

In  Chicago  v.  Gage,  0  Biss.  472,  Fed.  Cas. 
No.  2,664,  Affirmed  in  101  U.  S.  184,  25  L. 
ed.  838,  an  action  was  brought  in  a  state 
court  against  a  debtor  and  trustee,  to  re- 
cover on  a  debt  and  subject  the  trust  prop- 
erty to  its  payment,  and  afterwards  a  third 
party,  who  was  a  nonresident,  and  who  had 
obtained  a  judgment  against  the  debtor,  was 
made  a  party  to  the  suit,  and  filed  an  an- 
swer and  cross  bill  denying  the  indebtedness 
between  the  original  parties  and  setting  up 
a  prior  lien  on  his  judgment.  It  was  held 
that  he  could  not  remove  the  suit  to  a  Fed- 
eral coxirt  as  no  new  controversy  was  raised 
by  this  answer  and  cross  bill. 

For  other  cases  relating  to  trusts  and 
trustees,  see  supra,  V.,  a,  1,  6,  and  V.,  c 

g.  Actions  relating  to  insurance  and  recov- 
ery of  fire  losses  paid  by  insurer. 

In  an  action  on  a  life  insurance  policy,  by 
the  administratrix  of  the  insured  against  the 
insurance  company  and  an  assignee  of  the 
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policy,  there  is  no  separable  controversy  a» 
between  the  plaintiff  and  the  company,  as 
the  question  in  which  the  company  is  inter- 
ested is  whether  the  policy  was  in  force 
when  the  deceased  died,  and  the  controversy 
over  this  issue  is  one  and  indivisible.  Mc- 
Nulty  v.  Connecticut  Mut.  h.  Ins.  Co.  46 
Fed.  306. 

Actions  by  insurance  companies  for  the 
recovery  of  fire  losses  caused  by  the  negli- 
gence of  third  persons  have  presented  some 
complicated  issues.  In  Merchants'  Cotton 
Press  &  Storage  Co.  v.  Insurance  Co.  of  N. 
A.  151  U.  S.  368,  38  L.  ed.  196,  4  Inters. 
Com.  Rep.  499,  14  Sup.  Ct.  Rep.  367,  Affirm- 
ing 91  Tenn.  637,  19  8.  W.  755,  a  railroad 
company  agreed  to  give  a  certain  corpora- 
tion, to  compress,  all  cotton  the  railroad 
company  had  for  shipment.  The  latter  com- 
pany agreed  to  compress  the  cotton  and  in- 
sure it  for  the  benefit  of  the  railroad  com- 
pany while  the  cotton  was  in  the  hands  of 
the  compress  company.  The  compress  com- 
pany took  out  policies  in  a  number  of  in- 
surance companies  in  its  own  name  for  the 
benefit  of  the  railroad  company,  but  for 
less  than  the  value  of  the  cotton  when  it 
waa  destroyed  by  fire.  Most  of  the  owners 
or  consignees  of  the  destroyed  cotton  covered 
by  a  bill  of  lading  from  the  railroad  com- 
pany had  also  taken  out  insurance  in  other 
companies  on  their  own  account.  The  latter 
companies,  after  paying  the  losses  to  the  in- 
dividual owners  of  the  cotton,  and  claiming 
to  be  subrogated  to  the  rights  of  such 
owners  as  against  the  railroad  com- 
pany, began  an  action  against  the  rail- 
road company  and  the  compress  company 
and  the  insuraace  companies  of  which 
the  compress  company  held  policies,  to 
fix  the  railroad  company's  liability,  to 
reach  the  insurance  held  by  the  compress 
company,  and  to  hold  the  latter  company 
liable  in  favor  of  the  railroad  company  for 
its  failure  to  secure  a  proper. amount  of  in- 
surance, for  failure  to  collect  the  insurance 
fund,  and  for  wrongfully  dealing  with  it.  It 
was  held  that  the  case  did  not  present  a 
separable  controversy  between  the  plaintiff 
and  the  defendant  insurance  companies,  as 
the  real  controversy  in  the  cause  was  be- 
tween the  companies  insuring  the  individ- 
ual owners  of  the  cotton  and  the  railroad 
company,  the  object  of  that  controversy  be- 
ing to  charge  the  railroad  company  with  the 
loss  sustained  by  the  shippers  and  paid  by 
the  plaintiff  insurance  companies,  and  inci- 
dentally to  collect  from  the  fire  insurance 
companies  defendant  on  such  decree  as  might 
be  obtained  against  the  railroad  company 
and  its  receivers,  to  the  extent  that  the 
railroad  company  was  a  beneficiary  in  the 
fire  policies  taken  out  by  the  compress  com- 
pany. For  another  ease  involving  the  same 
facts,  in  which  the  opposite  conclusion  was 
reached,  see  Insurance  Co.  of  N.  A.  ▼,  Dela- 
ware Mut.  Ins.  Co.  60  Fed.  243. 

In  First  Presby.  Soc.  v.  Goodrich  Transp. 
Co.  10  Biss.  312,  7  Fed.  267,  an  action  was 
brought  by  a  nonresident  insurance  company 
and  the  insured  against  a  domestic  corpora- 
tion for  damagei  for  negligently  causing  the 
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property  insured  to  be  destroyed  by  fire. 
The  action  was  held  not  removable  to  a  Fed- 
eral court  on  the  petition  of  a  nonresident 
plaintiif,  as  the  negligent  act  was  one  and 
indiviaible,  and  as  there  was  but  one  lia- 
bility and  one  cause  of  action.  It  was  also 
held  that  the  fact  that  issues  were  raised 
touching  the  issuance  of  the  policy,  the 
amoimt  of  the  ituurance,  the  payment 
thereof,  and  the  assignment  of  the  claim  of 
the  insured  to  the  extent  of  the  insurance 
did  not  make  oat  a  separate  controversy  be- 
tween the  corporation  causing  the  fire  and 
the  insurance  company.  These  were  held  to 
be  branches  or  incidents  of  the  auitual  con- 
troversy, and  not  the  vital  issue,  which  con- 
stituted the  controversy. 

In  Broadway  Ins.  Co.  v.  Chicago  G.  W.  R. 
Co.  101  Fed.  607,  an  action  against  a  non- 
resident railroau  company  by  a  nonresident 
fire  insurance  companies  to  recover  a  fire 
loss  caused  by  the  railroad  company  to  the 
amoimt  paid  by  the  companies  to  the  in- 
sured, in  which,  the  insured  refused  to  join 
and  was  therefore  made  a  party  defendant, 
was  held  not  removable  by  the  railroad  com- 
pany as  containing  a  separable  controversy 
a«  to  it.  The  insured  was  held  to  be  a  nec- 
essary party  to  the  suit,  and  being  a  citi- 
zen of  the  same  state  in  which  the  action  was 
brought  prevented  it  from  being  removed. 

But  in  Over  v.  Lake  Erie  &  W.  R.  Co.  63 
Fed.  34,  an  action  against  a  railroad  com- 
pany to  recover  for  the  loss  of  goods  de- 
stroyed by  fire,  the  owner  and  several  in- 
surance companies  to  which  the  former  had, 
upon  payment  of  the  policies  on  the  goods, 
assigned  his  right  to  recover  from  the  rail- 
n>aa  company  to  the  amount  of  the  insur- 
kttco,  were  joined  as  plaintiffs.  It  was  held 
that  the  owner's  right  of  action  was  at  law, 
while  that  of  the  msurance  companies  was 
eouitable;  that  they  were  therefore  sep- 
•nible,  and  that  the  owner  could  not,  by 
joining  the  insurance  companies  with  him 
as  pliuntiffs,  prevent  the  railroad  company 
from  removing  the  suit  to  a  Federal  court. 

And  in  Haney  v.  Home  Ins.  Co.  126  Fed. 
792,  an  action  by  remainder-men  against 
a  life  tenant  and  an  insurance  company  to 
recover  on  a  policy  of  fire  insurance  and  to 
impress  upon  the  proceeds  of  the  property 
wmch  was  insured  by  the  life  tenant  a  trust 
in  respect  to  their  interest  in  the  property, 
was  held  to  contain  a  separable  controversy 
as  to  the  life  tenant  and  the  insurance  com- 
pany, the  latter  being  interested  solely  in 
the  amount  of  its  liability,  and  not  tieing 
concerned  with  the  controversy  as  to  what 
should  be  done  with  the  proceeds  of  the  in- 
•oranee. 

h.  Creditor's  bill  and  similar  actions. 

Actions  by  creditors,  brought  for  the  pur- 
pose of  reaching  the  property  of  debtors  and 
subjecting  it  to  the  payment  of  their  claims, 
usnally  present  an  indivisible  controversy, 
to  which  all  the  parties  to  the  action  are  in- 
dispensable. 

Tn  Fidelity  Ins.  Trust  &  8.  D.  Co.  v.  Hunt- 
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ington,  117  U.  S.  280,  29  L.  ed.  89S,  6  Sup. 
Ct.  Rep.  733,  an  action  in  tne  nature  of  a 
creditor's  bill  to  subject  encumbered  prop- 
erty to  the  payment  of  a  judgment  by  a 
sale  and  distribiition  of  the  proceeds  among 
lien  holders  according  to  their  respective 
priorities  was  held  not  separable  so  as  to  en- 
title nonresident  defendants  to  have  it  re- 
moved to  a  Federal  court,  although  each  of 
the  defendants  might  have  a  separate  de- 
fense to  the  action. 

In  an  action  brought  against  a  debtor  atad 
a  number  of  other  defendants  claiming  an 
interest  in  his  property,  including  certain 
nonresident  creditors,  to  secure  the  marshal- 
ling of  assets  and  the  subjection  of  the  debt- 
or's property  to  the  satisfaction  of  a  certain 
judgment,  and  for  incidental  relief,  there  is 
no  separable  controversy  between  the  com- 
plainant and  nonresident  creditors.  Young 
V.  Parker  (Young  v.  Ewart)  132  U.  8.  267, 
33  L.  ed.  362,  10  Sup.  Ct.  Rep.  76. 

An  action  by  a  creditor  against  the  mem- 
bers of  a  special  partnership  to  set  aside  a 
transfer  of  its  assets  to  a  number  of  con- 
fessed judgments  and  executions  issued 
thereunder,  and  all  sales  and  transfers  in- 
volving any  of  them,  as  fraudulent,  and 
made  with  the  intent  to  hinder,  delay  and 
defraud  certain  creditors,  and  to  reach  all 
the  assets  of  the  partnership  for  ratable  dis- 
tribution among  its  creditors,  in  which  all 
of  the  persona  interested  under  all  of  the 
alleged  fraudulent  transfers  and  other  acts 
are  made  parties,  does  not  contain  a  sep- 
arable controversy  within  the  meaning  of 
the  removal  act  of  1875,  as  the  relief  asked 
cannot  be  granted  unless  all  who  are  made 
defendants  are  parties.  <}raves  v.  Corbin, 
132  U.  S.  671,  33  L.  ed.  462,  10  Sup.  a.  Rep. 
106. 

An  action  by  a  number  of  Judgment  cred- 
itors to  set  aside  a  general  assignment  as 
fraudulent  does  not  contain  a  separable  con- 
troversy, although  each  of  the  plaintiffs  is 
a  separate  judgment  creditor  of  the  defend- 
ants, where  no  issue  is  raised  as  to  the 
judgments,  the  defendants  controverting 
only  such  facts  as  tend  to  show  that  the  as- 
signment was  fraudulent  or  invalid,  or  that 
the  preferences  it  contains  are  fictitious,  and 
the  only  controvfersy  involved  in  the  case  is 
tlie  question  whether  that  assignment  was 
fraudulent.    Reineman  v.  Ball,  83  Fed.  692. 

An  aetion  in  the  nature  of  a  creditor's  bill 
against  a  railroad  company  to  establish  the 
rights  of  the  creditors  against  the  railroad, 
and  all  lien  holders,  in  which  a  trustee  un- 
der a  mortgaee  by  the  railroad  intervenes, 
does  not  involve  a  separable  controversy  as 
between  the  complainants  and  the  trustee, 
a  nonresident.  Re  San  Antonio  &  A.  P.  R. 
Co.  44  Fed.  146. 

A  creditor's  action  to  enjoin  a  sale  of  the 
debtor  company's  property  under  previous 
executions,  to  set  the  levies  aside  and  sub- 
ject the  property  of  the  debtor  to  the  pay- 
ment of  the  claims  of  the  creditors  pro  rata, 
and  to  subject  pertain  unpaid  stock  sub- 
scriptions of  a  judgment  creditor,  and  possi- 
bly his  stock  in  tiie  debtor  oompany,  to  tlia 
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Mine  purpose,  does  not  contain  a  separable 
controversy  as  to  any  lien  holder;  and  the 
special  relief  asked  as  to  the  stock  subscrip- 
tions and  stock  is  but  incidental  to  the  main 
purpose  of  the  bill.  Tumbull  Wagon  Co.  t. 
Linthicum  Carriage  Co.  80  Fed.  4. 

In  Angier  v.  East  Tennessee,  V.  &  G.  R. 
Co.  74  Ga.  634,  it  was  held  that  a  creditor's 
bill  against  a  domestic  corporation  and  a 
nonresident  corporation,  the  latter  holding 
a  deed  of  trust  to  secure  the  holders  of  the 
mortgage  bonds,  was  not  removable  by  the 
latter,  as  no  several  decree  could  be  made  in 
regard  to  it. 

A  proceeding  by  judgment  creditors 
against  a  debtor  and  a  nonresident  lien 
creditor  to  subject  encumbered  property  to 
the  payment  of  the  judgment  held  by  the 
plaintiffs,  the  purpose  of  the  petition  being 
to  force  an  accounting  between  the  debtor 
and  the  lien  creditor,  to  cancel  fl.  faa.  of 
superior  date  to  plaintiffs'  judgment,  as  well 
as  security  held  by  the  lien  creditor,  does 
not  contain  a  separable  controversy  between 
plaintiffs  and  the  nonresident  lein  holder,  to 
which  the  debtor  is  not  a  necessary  party. 
Palmer  v.  Inman,  122  Ga.  226,  50  S.  E.  86. 

And  the  fact  that  the  cancelation  of  a 
deed  of  the  property  of  the  debtor  to  the 
lien  holder,  and  a  subjection  of  the  prop- 
erty to  the  lien  of  the  plaintiffs'  judgment  is 
asked  for,  does  not  present  a  -separable  con- 
troversy as  to  the  nonresident  lien  holder. 
Ibid. 

But  an  action  in  a  state  court  by  a  nonres- 
ident, against  a  special  partnership  and  va- 
rioua  creditors  some  of  whom  were  citizens 
of  the  same  state  as  plaintiff,  alleging  the 
confession  of  fraudulent  judgments,  and 
against  a  bank,  alleging  wrongful  preference 
by  judgment,  was  held  removable  by  the 
bank,  in  Corbin  v.  Boies,  IS  Fed.  3.  The  court 
said  that  there  was  a  controversy  wholly 
between  the  plaintiff  and  the  bank,  as  to 
whether  the  bank's  judgment  was  valid,  and 
that  the  bank  was  not  interested  in  any  con- 
troversy which  the  olaintiff  might  have  with 
other  judgment  creditors  and  the  firm. 

And  in  Sheldon  v.  Keokuk  Northern 
Line  Packet  Co.  0  Biss.  307,  1  Fed.  789,  a 
creditor's  bill,  brought  to  reach  certain  prop- 
erty alleged  to  have  been  fraudulently  trans- 
ferred by  a  defunct  corporation  to  one  de- 
fendant at  one  time,  and  certain  property  al- 
leged to  hare  been  transferred  to  another 
defendant  at  another  time,  the  corporation 
not  appearing,  it  was  held  that  a  separable 
controversy  existed  between  complainants 
and  one  of  the  defendants,  a  nonresident, 
within  the  meaning  of  the  act  of  1875. 

Under  a  Wisconsin  statute  which  provides 
that,  when  a  garnishment  proceeding  is  not 
in  aid  of  an  execution,  no  trial  shall  be  had 
of  the  garnishee  action  until  the  plaintiff 
shall  have  judgment  in  the  principal  action, 
and  that  the  proceeding  is  to  be  deemed  an 
action  by  the  plaintiff  against  the  defend- 
ant in  the  principal  suit  and  the  garnishee, 
as  parties  defendant;  a  garnishment  pro- 
ceeding begun  at  the  same  time  as  the  main 
suit  is  a  mere  incident  of  the  main  action; 
and,  after  judgment  has  been  entered  in  the 
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latter  against  the  principal  defendant,  the 
garnishment  proceeding  cannot  be  removed 
from  the  state  to  a  Federal  court  under  the 
act  of  1875.  Pratt  v.  Albright,  10  Biss.  511, 
9  Fed.  034. 

An  action  against  a  principal  debtor  and 
his  trustee,  under  a  state  trustee  process 
law,  is  not  removable  as  to  the  nonresident 
trustee  under  the  act  of  I860.  Weeks  v. 
BUlings,  65  N.  H.  371. 

For  actions  of  a  similar  nature,  see  also 
supra,  V,  cj  v.,  d,  1,  2,  3;  and  V.,  e. 

L  Taxpayers'  actions 

Taxpayers'  actions  having  for  their  main 
object  the  cancelation  of  bonds,  public  con- 
tracts, or  judgments  have  thus  far  been  held 
not  to  contain  separable  controversies. 

In  Anderson  v.  Bowers,  40  Fed.  708,  it 
was  held  that  an  action  by  a  taxpayer  to  re- 
sLram  tue  collection  of  taxes  for  the  pay- 
ment of  county  bonds  alleged  to  have  been 
issued  illegally,  and  against  several  bond- 
holders for  the  cancelation  of  the  bonds,  did 
not  present  a  separable  controversy  as  be- 
tween the  officials  and  the  bondholders. 
The  controversy  in  such  a  case  being  single, 
it  was  held  that  it  could  not  be  removable 
by  one  of  the  bondholders,  if  any  bondholder 
were  a  citizen  of  the  same  state  as  the 
complainant,  unless  it  were  shown  that  the 
bondholder  seeking  removal  was  interested 
in  a  different  and  distinct  issue  of  the  bonds, 
as  to  the  validity  of  which  there  might  be  a 
separable  controversy;  and,  unless  it  plainly 
appeared  from  the  record  that  the  resident 
bondholders  were  not  interested  in  the  same 
issue  as  the  nonresident  bondholders,  the 
case  could  not  be  removed. 

In  Anderson  v.  Orient  F.  Ins.  Co.  88  Iowa, 
579,  55  N.  W.  348,  a  taxpayer's  action 
against  county  ofiScials  and  bondholders  of 
the  county  to  enjoin  payment  of  the  bond* 
and  for  their  cancelation  was  held  not  re- 
movable by  bondholders,  the  court  adopting 
the  opinion  in  the  last-mentioned  case. 

In  Brown  v.  Trousdale,  138  U.  S.  389,  34 
L.  ed.  987,  11  Sup.  Ct.  Bep.  308,  an  action  by 
a  taxpayer  against  certain  ofScials  of  his 
state  and  the  holders  of  a  certain  issue  of 
bonds,  to  have  the  bonds  declared  invalid, 
to  restrain  the  collection  of  taxes  for  their 
payment,  and  for  general  relief,  where  non- 
resident bondholders  voluntarily  appeared 
and  were  made  parties,  was  held  insepara- 
ble as  to  the  latter,  on  the  ground  that  the 
plaintiff  did  not  in  such  an  action  pursue  in- 
dividual bondholders  for  the  cancelation  of 
individual  bonds.  The  court  said  that  when 
they  voluntarily  submitted  themselves  to 
the  jurisdiction  of  the  state  court  they  be- 
came so  assodated  with  the  resident  bond- 
holders as  to  render  it  impossible  for  them 
to  contend  that  the  controversy  which  in- 
volved all  was  separable  as  to  them,  and 
that  they  were  thereby  unable  to  transfer 
the  particular  suit,  as  it  affected  all  of  the 
defendants,  to  the  circuit  court. 

In  Davis  v.  County  Court,  88  Fed.  705,  it 
was  held  that  a  taxpayer's  action  against 
the  county  court  and  certain  county  officials 
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and  a  nonresident  contractor  to  restrain  tlie 
erection  of  a  courthouse,  and  to  stop  the 
nonresident  defendant  from  executing  a 
contract  entered  into  between  himself  and 
the  county,  did  not  contain  a  separable  con- 
troversy between  the  plaintiffs  and  the  non- 
resident defendant,  as,  to  make  the  injunc- 
tion effective,  it  should  operate  against  both 
defendants,  who  were  the  only  parties  to  the 
contract. 

An  action  against  a  city  and  certain  of  its 
offlbials  and  the  owner  of  a  judgment 
against  the  city,  to  set  aside  the  judgment 
as  fraudulent,  to  prevent  its  payment,  and 
the  collection  of  taxes  for  its  payment,  does 
not  contain  a  separable  controversy,  so  as 
to  permit  the  owner  of  the  judgment  to  re- 
move it  on  that  ground.  May  v.  St.  John, 
38  Fed.  770. 

J.  Bills  of  interpleader. 

A  bill  of  interpleader  against  two  defend- 
ants could  not  have  been  removed  to  a  Fed- 
eral court  by  one  of  them  under  the  2d 
section  of  the  act  of  1875,  as  the  suit  is  of 
such  a  nature  that  separation  into  parts 
would  destroy  it.  Mutual  L.  Ins.  Ck>.  v. 
Allen,  134  Mass.  389. 

An  action  to  compel  judgment  creditors 
to  interplead  with  others  claiming  as  as- 
signees or  as  lienors  is  not  removable  by 
nonresident  defendants  as  containing  a  sep- 
arable controversy,  as  the  only  existing  issue 
is  the  direct  one  between  the  plaintiffs  and 
defendants,  whether  the  plaintiffs  are  enti- 
tled to  relief  by  way  of  interpleader.  Re- 
public F.  Ins.  Co.  V.  Keogh,  23  Hun,  644. 
The  court  said  that  it  was  not  within  the 
spirit  of  the  act  of  removal  to  permit  such 
actions,  with  their  numerous  parties  and 
conflicting  interests, '  to  be  carried  into  the 
Federal  forum,  merely  because  an  incidental 
issue  might  arise  between  two  of  the  defend- 
ants, who  were  citizens  of  different  states. 

In  George  v.  Pilchcr,  28  Gratt.  299,  26 
Am.  Rep.  350,  where  a  bill  of  interpleader 
was  filed  in  a  cose  in  which  the  real  dis- 
pute was  between  nonresident  defendants 
and  resident  defendants,  the  court  said  that, 
if  the  plaintiff  was  to  be  regarded  as  plain- 
tiff, and  all  the  other  parties  ais^efendants, 
the  case  was  not  removable  as  to  the  non- 
resident defendants  under  the  act  of  1866, 
for  the  controversy,  so  far  as  it  concemea 
them,  could  not  have  been  determined  with- 
out the  presence  of  the  other  parties. 

Ic  Actions  based  upon  joint,  or  joint  and 
several,   liability. 

1.  Actions  ea  eontraetu. 

(a)  Generally. 

The  rule  in  this  dass  of  cases,  as  stated 
tupra,  TV.,  a,  2,  is  that  an  action  against 
defendants  on  a  joint  liability  does  not  pre- 
sent a  separable  controversy.  When  par- 
ticular cases  have  been  held  to  contain  such 
a  controversv  it  has  been  because  the 
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courts  have  said  the  liability  was  not  joint, 
but  several. 

An  action  against  several  defendants  on  a 
joint  indebtedness  was  not  removable  by  one 
of  them  under  the  act  of  1866.  Merwin  v. 
Wexel,  49  How.  Pr.  115. 

In  Louisville  &  N.  R.  Co.  v.  Ide,  114  U.  S. 
52,  29  L.  ed.  63,  5  Sup.  Ct.  Rep.  735,  several 
railroad  corporations  acting  under  a  joint 
traffic  agreement  accepted  a  shipment  of 
certain  freight  for  transportation,  and  failed 
to  deliver  it.  A  joint  action  against  all  of 
the  companies  to  recover  for  the  loss  was 
held  not  removable. 

And  the  fact  that  by  a  Code  provision  of 
the  state  in  which  the  action  is  brought  it 
is  provided  that  "judgment  may  be  given  for 
or  against  one  or  more  plaintiffs,  and  for  or 
against  one  or  more  defendants,"  and  under 
this  it  has  been  held  when  several  are  sued 
upon  a  joint  contract,  and  it  appears  that 
only  a  portion  are  bound,  the  plaintiff  may 
recover  against  those  who  are  actually  lia- 
ble,^-does  not  make  a  joint  contract  several, 
nor  divide  a  joint  suit  into  separate  parts. 
Ibid. 

And  where,  by  the  statutes  of  the  state  in 
which  the  action  is  brought,  judgment  may 
not  only  be  given  for  or  against  one  or  more 
of  several  plaintiffs,  and  for  or  against  one 
or  more  of  several  defendants,  but,  in  addi- 
tion, the  court  may  "determine  the  ultimate 
rights  of  the  parties  on  each  side  as  between 
themselves,  and  grant  to  the  defendant  any 
affirmative  relief  he  may  be  entitled  to," 
this  does  not  make  a  joint  contract  several, 
nor  divide  a  joint  suit  into  several  parts. 
Putnam  v.  Ingraham,  114  U.  S.  67,  29  L.  ert. 
65,  6  Sup.  Ct.  Rep.  746. 

An  action  against  three  railroad  compa- 
nies as  associated  in  forming  a  continuous 
line  over  their  respective  tracks  for  carry- 
ing passengers  and  freight,  in  which  breach 
of  a  joint  contract  to  cirry  plaintiff  as  pas- 
senger to  a  certain  point  is  alleged,  is  not 
removable  by  one  of  the  defendants  as  con- 
taining a  separable  controversy.  O'Kelly 
V.  Richmond  &  D.  R.  Co.  89  N.  C.  68.  ' 

And  an  action  against  a  domestic  corpora- 
tion and  a  nonresident  corporation  jointly, 
to  recover  for  services  and  materials  fur- 
nished for  the  domestic  corporation  under  a 
contract  entered  into  between  the  plaintiff 
and  the  nonresident  cornoration  acting  as 
agent  for  the  domestic  corporation,  does  not 
disclose  a  divisible  controversy.  Lathrop- 
Shea  &  H.  Co.  v.  Pittsburg,  S.  4  K.  R.  Co. 
135  Fed.  619. 

But  in  Chicago  &  A.  R.  Co.  v.  New  York, 
L.  E.  &  W.  R.  Co.  24  Fed.  516,  an  action  by 
a  railroad  company  against  two  other  rail- 
road companies,  founded  upon  a  breach  of 
contract  in  which  each  defendant  covenants 
to  make  good  any  deficiency  in  the  earnings 
of  the  plaintiff  necessary  to  pay  plaintiff's 
interests  upon  an  issue  of  mortgage  bonds, 
in  the  proportion  to  which  each  defendant 
may  respectively  receive  gross  earnings  from 
its  traffic  with  the  pltKntiff,  was  held  to  con- 
tain a  separable  controversy  as  to  each  de- 
fendant. The  court  said  that,  although  a 
joint  accounting  was  demanded,  the  liability 
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of  each  defendant  was  several;  and  that  the 
complainant  could  not  convert  a  controversy 
which  was  wholly  between  itself  and  each 
of  the  two  defendants,  into  one  between  it- 
self and  both  defendants,  by  treating  it  as 
joint  in  the  prayer  for  relief.  It  was  only 
where  the  cause  of  action  was  founded  upon 
a  joint  and  several  liability  that  the  plaintiff 
might,  at  his  election,  proceed  against  both 
defendants  jointly  or  each  severally. 

And  in  Mecke  v.  Valley  Town  Mineral  Co. 
89  Fed.  209,  Affirmed  in  35  C.  C.  A.  151,  93 
Fed.  697,  an  action  against  two  defendants 
to  establish  an  indebtedness  of  one  of  them 
to  the  plaintiff,  and  to  hold  the  other  liable 
for  it,  on  the  ground  that  it  had  assumed 
the  indebtedness,  it  was  held  that  there  wer% 
two  controversies, — first,  whether  the  in- 
debtedness in  fact  existed,  and  second, 
whether  it  had  been  assumed;  and  the  ac- 
tion was  therefore  declared  removable,  the 
requisite  citizenship  existing. 

And  in  Vinal  v.  Continental  Contr.  & 
Improv.  Co.  34  Fed.  228,  it  was  held  that 
where, two  defendants  were  sued  for  failure 
to  perform  a  contract,  and  both  were  neces- 
sary parties,  and  damages  and  an  accounting 
were  asked  against  one  defendant  alone,  a 
separable  controversy  existed  as  to  the  lat- 
ter within  the  meaning  of  the  act  of  1887. 

(b)  Actions  on  bonds.       m^-- 

In  an  action  on  a  bond  against  a  principal 
and  his  sureties,  there  ia  but  one  contro- 
versy for  the  purpose  of  removal.  Anderson 
v.  Appleton,  32  Fed.  855.  This  was  said, 
by  Brewer,  J.,  in  Western  U.  Teleg.  Co.  v. 
Brown,  32  Fed.  337,  not  to  be  an  open 
question. 

An  action  on  a  joint  bond,  in  which  plain- 
tiff sues  both  obligors,  is  not  removable  by 
one  of  them,  a  nonresident.  Folsom  v.  Con- 
tinental Nat.  Bank,  14  Fed.  497. 

An  action  against  two  defendants  jointly 
on  a  joint  and  several  bond  of  indemnity 
does  not  contain  a  separable  controversy  as 
to  one  of  them.  Guarantee  Co.  of  N.  A.  v. 
Mechanics'  Sav.  Bank  &  T.  Co.  26  C.  C.  A. 
146,  47  U.  S.  App.  91,  80  Fed.  766,  Rehear- 
ing Denied  in  27  C.  C.  A.  373,  64  U.  a  App. 
108,  82  Fed.  545. 

A  joint  action  against  a  nonresident  in- 
surance company  and  a  resident  corporation, 
its  surety,  on  a  bond  required  by  statute  to 
be  given  by  the  insurance  company  condi- 
tioned for  the  prompt  payment  of  claims 
against  it,  does  not  contain  a  separable  con- 
troversy between  the  plaintiff  and  the  in- 
surance company.  Mutual  Reserve  Fund 
Life  Asso.  v.  Farmer,  23  C.  C.  A.  674,  38 
U.  S.  App.  771,  77  Fed.  929.  The  court  said 
the  fact  that  the  plaintiff  might  have  sued 
either  one  of  the  defendants,  and  that  she 
was  not  bound  to  sae  both,  did  not  show 
that  there  was  a  separable  controversy, 
within  the  meaning  of  the  removal  act. 

But  in  Feibleraan  v.  Edmonds,  69  Tex. 
334,  6_S.  W.  417,  an  aclion  against  a  creditor 
and  his  surety  on  a  judgment  bond,  in  which 
actual  damages  were  asked  against  both  de- 
fendants for  an  alleged  wrongful  attach- 
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ment, .  and  vindictive  damages  were  de- 
manded against  the  creditor  alone,  was  held 
to  contain  a  separable  controversy  as  to  the 
latter,  permiliing  the  removal  of  the  case. 

2.  Actions  in  tort. 

(a)  Generally. 

Actions  in  tort  against  several  defendants 
on  a  joint  liability  do  not  contain  separable 
controversies  as  to  any  of  the  defendant. 
See  supra,  TV.,  a,  2. 

A  joint  action  against  three  defendants 
for  conspiracy  was  not  removable  as  to  two 
of  them,  nonresidents,  under  the  act  of  1886. 
Ex  parte  Andrews,  40  Ala.  639. 

In  Kaitel  t.  Wylie,  38  Fed.  866,  it  was 
held  that  a  joint  action  against  several  de- 
fendants for  the  maintenance  of  a  nuisance 
was  not  separable.  The  court  said  that  in 
this  case  the  plaintiffs  had  charged  all  the 
defendants  with  the  tort  complained  of; 
that  it  was  possible  that  the  plaintiffs  might 
not  be  able  to  maintain  their  action  as 
against  all  of  the  defendants;  but  that  did 
not  make  a  separable  controversy  in  favor 
of  any  of  them.  The  controversy  in  the 
case  would  be,  and  was,  whether  the 
defendants,  or  either  of  them,  were  guilty 
as  charged  in  the  declaration;  and  there 
was  nothing  either  in  the  declaration 
or  other  pleadings  of  the  case  tending 
to  show  that  one  was  any  less  or  more 
guilty  than  the  other.  The  case  was  there- 
fore not  removable  upon  the  ground  that 
there  was  a  separable  controversy  between 
the  plaintiffs  and  one  of  the  defendants. 

A  joint  action  for  damages  against  several 
defendants  for  the  pollution  of  a  stream  of 
water  does  not  present  a  separable  contro- 
versy for  removal  of  a  cause  to  a  Federal 
court,  although  the  defendants  answer  sep- 
arately, setting  up  separate  defenses.  Ply- 
mouth Consol.  Gold  Min.  Co.  v.  Amador  4 
S.  Canal  Co.  118  U.  S.  284,  30  L.  ed.  232,  6 
Sup.  Ct.  Rep.  1034. 

A  joint  action  by  a  bondholder  against 
three  trustees  under  a  deed  of  trust  securing 
the  bonds,  to  procure  their  removal  for 
breadh  of  duty  and  the  appointment  of 
others  in  their  places,  does  not  contain  a 
separable  controversy  as  to  nonresident  de- 
fendants; for,  although  the  plaintiff  might 
have  the  right  to  consider  his  action  several, 
having  elected  to  treat  it  as  joint,  the  action 
cannot  be  removed.  Clark  v.  Opdyke,  10 
Hun,  383. 

Where  two  corporations  are  sued  jointly 
for  a  joint  trespass  on  plaintiff's  land  there 
is  no  separable  controversy  between  the 
plaintiff  and  one  of  the  defendants,  a  non- 
resident, although  the  latter  alleges  ia  its 
petition  for  removal  that  it  was  not  in  ex- 
istence at  the  time  of  the  alleged  trespass. 
Louisville  &  N.  R.  Co.  v.  Wangelin,  132  U.  S. 
599,  33  L.  ed.  474,  10  Sup.  Ct.  Rep.  203. 

An  action  against  a  sheriff  for  trespass 
in  wrongfully  taking  possession  of  plain- 
tiffs' stock  of  goods  and  destroyinj;  their 
business  does  not  become  separable  by 
the  intervention  of  a  nonresident  judgment 
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creditor  in  which  the  judgment  creditor  ol- 
leges  as  a  separate  defense  that  the  sheriff 
acted  under  his  express  direction  and  upon 
an  indemnity  furnished  by  the  judgment 
creditor.  It  is  then  simply  a  joint  action 
against  both  defendants  acting  in  common 
and  not  removable.  Thorn  Wire  Hedge  Co. 
V.  Fuller,  122  U.  S.  535,  30  L.  od.  1236,  7  Sup. 
a.  Rep.  1265. 

Where  defendants  sued  jointly  in  trespass 
enter  a  plea  of  not  guilty,  the  action  is  not 
removable  by  one  of  them,  who  is  a  non- 
resident. Core  T.  Vinal,  117  U.  8.  347,  29 
L.  ed.  912,  6  Sup.  Ct.  Rep.  767. 

But  in  Simmons  v.  Taylor,  83  N.  C.  148, 
35  Am.  Rep.  54,  it  was  held  that  an  action 
against  several  defendants  for  trespass  com- 
mitted upon  plaintiff's  land  was  removable 
by  one  of  them,  a  nonresident,  as  to  him, 
on  the  ground  that  the  action  was  several 
in  its  nature. 

And  in  Kerling  v.  Cotzhausen,  11  Biss.  582, 
Id  Fed.  705,  it  was  held  that  an  action  for 
trespass  de  bonis  aaportatia  against  several 
defendants,  part  of  whom  were  nonresidents, 
in  which  separate  answers  were  filed  by  the 
latter,  could  be  removed  by  the  nonresident 
defendants  on  the  ground  that  separate  is- 
sues were  made  by  the  answers,  and  for  the 
reason  that  each  defendant  was  severally 
liable.  The  last  two  cases  are,  however, 
borne  down  by  the  weight  of  authority  the 
other  way. 

In  Petterson  v.  Chapman,  13  Blatohf.  395, 
Fed.  Cas.  No.  11,042,  it  was  taken  for  granted 
that  a  joint  action  for  conversion  against 
resident  and  nonresident  defendants  oon- 
tained  but  one  controversy. 

And  in  Sexton  t.  Seelye,  39  Fed.  705,  a 
complaint  alleging  that  the  plaintiff  was  the 
owner  of  certain  bonds  which  one  defendant 
wrongfully  came  in  possession  of;  that  this 
defendant  had  obtained  judgment  on  the 
bonds  and  assigned  the  judgment  to  a  code- 
fendant  with  knowledge  of  the  plaintiff's 
equities;  that  a  portion  of  the  bonds  had 
been  collected  and  judgment  had  for  the 
balance;  the  relief  asked  being  that  this 
judgment  be  devested  out  of  defendants  and 
vested  into  the  plaintiff,  and  that  defendants 
account  for  alt  sums  collected  on  the  two 
judgments, — was  held  to  state  a  cause  of 
action  against  the  two  defendants  jointly, 
and  not  to  disclose  a  separate  controversy 
within  the  meaning  of  the  removal  acts. 

And  in  Sharp  v.  Whiteside,  19  Fed.  150, 
an  action  involving  the  right  of  the  com- 
plainant, a  liveryman,  to  carry  passengers 
into,  a  park,  the  owner  of  the  park  and  a 
lessee  were  made  defendants.  A  separate 
controversy  was  held  to  exist  between  the 
complainant  and  the  owner  of  the  park  so 
as  to  allow  the  latter,  a  nonresident  defend- 
ant, to  remove  the  suit  under  the  2d  clause 
of  the  2d  section  of  the  act  of  1875.  The 
court  said  the  case  could  be  tried  as  well 
without  the  lessee  as  with  him. 

For  other  joint  actions  in  tort,  see  supra, 
V.  a,  1,  d,  1. 
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(b)  For  injuries  to  person  and  character. 
(1)  In  generaL 

Joint  actions  against  joint  tort  feasors  to 
recover  damages  for  personal  injuries  do  not 
contain  separable  controversies.  An  actioB 
for  damages  against  a  nonresident  mercan- 
tile agency  and  one  of  its  resident  agents, 
charging  that  the  latter  sent  the  company 
a  false  statement  as  to  plaintiff's  financial 
condition,  and  that  the  company  published 
and  circulated  it  among  its  subscribers,  is 
joint;  and  it  does  not  therefore  contain  a 
separable  controversy  within  the  meaning  of 
the  removal  acts.  Dow  t.  Bradstreet  Co.  40 
Fed.  824. 

But  in  Shepherd  ▼.  Bradstreet  Co.  65  Fed. 
142,  a  local  agent  and  a  nonresident  com- 
mercial agency  were  sued  for  libel,  the  for- 
mer for  sending  a  telegram  that  plaintiff 
had  been  attached,  etc.,  and  the  latter  for 
publishing  it.  The  nonresident  defendant 
asked  for  removal  on  the  ground  of  a  sep- 
arable controversy  and  because  it  was  the 
only  party  interested,  the  purpose  of  the 
plaintiff  in  joining  the  resident  agency  being 
to  defeat  jurisdi^ion  of  the  Federal  court. 
On  the  latter  ground  the  esMe  was  not  re- 
manded. 

An  action  for  damages  for  an  alleged  libel- 
ous letter  charged  to  have  been  written  by 
two  defendants  acting  as  agents  of  a  non- 
resident defendant  within  the  scope  of  their 
authority,  as  well  as  in  behalf  of  tnemselves, 
contains  no  separable  controversy  between 
plaintiff  and  the  nonresident  defendant. 
Creagh  r.  Equitable  Life  Assur.  Soc  88 
Fed.  1. 

.  A  joint  action  against  two  defendants  for 
a  wrongful  arrest  and  imprisonment,  and 
for  malicious  prosecution  of  'the  plaintiff 
does  not  contain  a  separable  controversy. 
CHarrow  v.  Henderson,  52  Fed.  789. 

An  action  in  which  it  is  charged  that  cer- 
tain defendants,  conspiring  together  and  act- 
ing under  the  direction  of  a  nonresident  de- 
fendant, whose  servants  they  were,  the  non- 
resident defendant  acting  through  an  agent 
who  was  also  made  a  defendant,  assaulted 
and  falsely  imprisoned  the  plaintiff,  and  ex- 
torted money  from  him,  is  joint,  and  does 
not,  therefore,  contain  a  separable  contro- 
versy as  to  the  nonresident  defendant. 
Ward  V.  Franklin,  HO  Fed.  794. 

In  Pine  v.  Tvedt,  115  U.  S.  41,  29  L.  ed. 
,331,  6  Sup.  Ct.  Rep.  1034,  1161,  Affirming  4 
McCrary,  426,  13  Fed.  363,  an  action  for 
malicious  prosecution,  in  wUeh  resident  and 
nonresident  defendants  filed  separate  an- 
swers and  made  separate  defenses,  was  held 
not  removable  by  the  nonresidents  as  an 
action  containing  a  separable  controversy. 
The  court  said  that  there  was  but  a  single 
cause  of  action,  which  was  an  alleged  mali- 
cious prosecution  of  the  plaintiffs  by  all  of 
the  defendants  acting  in  concert,  although 
the  action  was  several  as  well  as  joint,  and 
the  plaintiffs  might  have  sued  each  defend- 
ant separately  or  all  jointly.  It  was  for  the 
plaintiffs  to  elect  which  course  to  pursue, 
and,  as  they  had  elected  to  proceed  against 
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all  jointly,  the  defendants  could  not  be  per- 
mitted to  object.  The  fact  that  a  judgment 
in  the  action  might  be  rendered  against  a 
part  of  the  defendants  only  did  not  divide  a 
joint  action  in  tort  into  separate  parts,  any 
more  than  it  did  a  joint  action  on  contract. 

In  the  early  case  of  Clark  t.  Chicago,  M. 
ft  St.  P.  R.  Co.  3  McCrary,  591,  11  Fed.  355, 
it  wag  held  that  an  action  to  recover  dam- 
ages for  personal  injury,  against  two  cor- 
porations, one  of  which  was  a  nonresident, 
might  be  removed  by  the  latter  to  a  Federal 
court  as  containing  a  separable  controversy. 
The  court  said  the  plaintiff  could  either  have 
sued  without  the  other  being  a  necessary 
party,  or,  as  he  did,  could  have  sued  both 
as  joint  wrongdoers.  This  was  a  legal  privi- 
lege the  plamtiff  could  exercise;  but  he 
could  not,  by  joining  in  the  suit  the  nonresi- 
dent defendant,  debar  him  from  asserting  a 
right  g^ven  by  the  act  of  1875. 

This,  however,  is  not  the  law.  It  has  long 
been  settled  that,  if  the  negligence  charged 
is  concurrent,  and  the  plaintiff  elects  to  pur- 
sue the  defendants  jointly,  there  is  no  sep- 
arable controversy  as  to  any  of  the  wrong- 
doers. If  the  negligence  is  not  concurrent,  or 
if  the  liability  of  each  defendant  rests  upon 
a  different  basis,  it  has  been  held  in  some 
cases  that  joint  actions  are  removable. 
There  h.as  been  a  great  conflict  of  views  in 
the  circuit  courts  upon  this  subject,  but  the 
question  has  recently  been  settled  by  the 
Supreme  Court  in  Alabama  O.  6.  R.  Co.  v. 
Thompson,  200  U.  S.  206,  60  L.  ed.  441,  26 
Sup.  Ct.  Rep.  161,  infra.  As  it  has  usually 
arisen  in  actions  against  master  and  servant, 
it  will  be  fully  discussed  in  the  next  subdi- 
vision of  the  note. 

An  action  in  which  concurrent  acts  of  neg-. 
ligence  are  charged  against  two  defendants 
presents  no  Separable  controversy.  Weaver 
v.  Northern  P.  R.  Co.  126  Fed.  155. 

A  complaint  charging  three  defendants 
with  joint  negligence  does  not  contain  a  sep- 
arable controversy  as  to  one  of  them,  a  non- 
resident. White  V.  Chicago,  St.  h.  ft  N.  O. 
R.  Co.  (Ky.)  96  S.  W.  911. 

An  action  against  one  railroad  company 
and  the  receivers  of  another  for  a  concur- 
rent negligence  in  causing  the  death  of 
plaintiff's  intestate  does  not  present  a  sep- 
arable controversy.  Chicago,  R  I.  ft  P.  R. 
Co.  V.  Martin,  178  U.  S.  245,  44  L.  ed.  1055, 
20  Sup.  Ct.  Rep.  854. 

An  action  against  two  railroad  companies 
in  which  joint  negligence  is  alleged  does  not- 
present  a  separable  controversy.  Bowley  v. 
Richmond  ft  D.  R.  Co.  110  N.  C.  315,  14 
S.  E.  777. 

In  Heffelflnger  v.  Choctaw,  0.  ft  G.  R.  Co. 
140  Fed.  76,  it  was  held  that  where  plaintiff 
is  injured  by  the  joint  negligence  of  several 
defendants  who  are  joint  tort  feasors,  and 
elects  to  sue  them  jointly,  they  have  no 
right  to  say  that  the  action  shall  be  several; 
and  that  in  such  a  case  there  is  no  separa- 
ble coniroversy. 

A  joint  action  against  three  railroad  com- 
panies for  injury  to  t>laintiff  through  their 
negligence  in  permitting  a  collision  between 
their  trains  does  not  contain  a  separable 
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controversy  as  to  one  of  the  defendants. 
Thompson  v.  Chicago,  St.  P.  ft  K.  C.  R.  Co. 
60  Fed.  773. 

In  Brown  v.  Coxe  Bros.  Co.  75  Fed.  689,  a 
boat  hand  was  hurt  by  the  falling  of  a  c6al 
bucket  while  the  boat  was  delivering  her 
cargo  at  the  dock.  In  a  joint  action  to  re- 
cover for'  the  injuries  received,  the  dock 
owner  was  charged  with  furnishing  defective 
machinery,  and  the  boat  owner  with  not  fur- 
nishing a  safe  place  for  the  injured  boat 
hand  to  work.  It  was  held  that  the  action 
was  properly  made  joint,  and  that  for  this 
reason  it  was  not  removable. 

In  Kane  v.  Indianapolis,  82  Fed.  770,  it 
was  held  that,  if  a  plaintiff  elected  to  sue 
jointly  a  city  and  an  independent  firm  erect- 
ing a  building  for  a  lot  owner,  for  an  injury 
caused  by  a  defective  step  temporarily  put 
up  by  the  contractor,  the  action  could  not 
be  removed  by  one  as  containing  a  separable 
controversy. 

And  in  Carr  v.  Kansas  City,  87  Fed.  1,  it 
was  said  that  where  a  city  was  sued  for  in- 
jury caused  by  negligence  in  allowing  a  cer- 
tain step  to  be  in  an  unsafe  condition,  and 
a  nonresident  private  corporation,  responsi- 
ble for  the  condition  of  the  step,  was  made 
a  joint  defendant  as  provided  by  statute,  the 
case  was  not  removable  by  the  nonresident 
defendant  as  containing  a  separable  con- 
troversy. 

Where  an  indemnity  company  insuring  a 
master  against  liability  to  his  servants  for 
personal  injuries  received  by  them  in  his 
service  is  made  jointly  and  severally  liable 
for  such  injuries,  and  an  injured  employee 
has  elected  to  proceed  against  them  jointly, 
the  suit,  so  far  as  it  concerns  the  master  and 
the  indemnity  company,  involves  but  a 
single  controversy,  and  is  not,  therefore,  re- 
movable by  the  latter  as  containing  a  sep- 
arable controversy.  Moore  v.  Los  Angeles 
Iron  ft  Steel  Co.  89  Fed.  73. 

A  joint  action  against  one  railroad  com- 
pany and  the  receiver  of  another,  in  which 
they  are  charged  with  having,  by  their  joint 
and  concurrent  negligence,  caused  the  death 
of  plaintiff's  intestate  in  yards  used  jointly 
by  them,  and  by  an  engine  operated  by  and 
in  charge  of  persons  employed  by  them 
jointly,  does  not  contain  a  separable  contro- 
versy.   Marrs  v.  Pelton,  102  Fed.  775. 

An  action  against  a  nonresident  railroad 
company  for  negligence  in  transferring  a  de- 
fective car  to  a  resident  railroad  company, 
and  against  the  domestic  company  for  negli- 
gence in  failing  to  inspect  it,  by  reason  of 
which  plaintiff  suffered  injuries  for  which 
he  asks  damages,  is  joint,  and  therefore 
contains  no  separable  controversy  as  to  the 
nonresident  company.  Hoye  v.  Great  North- 
em  R.  Co.  120  Fed.  712. 

A  joint  action  against  a  railroad  com- 
pany and  its  receivers,  in  which  it  is  charged 
that  the  railroad  company  negligently  con- 
structed a  side  track,  and  that  the  receivers 
negligently  left  a  car  insufficiently  secured 
on  such  track,  by  reason  of  which  plaintiff 
sustained  the  injuries  complained  of,  con- 
tains  no  separable  controversy.     Rupp  ▼. 
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Wheeling  &  L  E.  R.  Co.  58  C.  C.  A.  161,  121 
Fed.  825. 

A  joint  action  against  a  domestic  and  a 
nonresident  telegraph  company  for  damages 
for  injury  resulting  from  their  joint  mam- 
tenance  of  a  dangerous  agency  caused  by 
contact  between  their  wires,  which,  charged 
with  a  deadly  current  of  electricity,  were 
allowed  to  remain  on  the  ground  in  a  public 
thoroughfare  for  a  stated  time,  does  not  con- 
tain a  separable  controversy  between  the 
plnintiff  and  the  nonresident  eorporation. 
Western  U.  Teleg.  Co.  v.  Griffith,  104  Ga. 
66,  30  S.  E.  420. 

In  Illinois  O.  R.  Co.  ▼.  Harris,  85  Miss. 
15,  38  So.  225,  an  action  in  tort  against  two 
railroad  companie*  by  an  employee  of  one  of 
them  which,  under  a  traffic  agreement,  had 
the  right  to  use  certain  tracks  of  the  other; 
the  complaint  charging  that  the  plaiiftiff 
was  negligently  ordered  into  a  place  of  dan- 
ger by  the  employees  of  both  companies, 
which  caused  him  to  be  hurt, — was  held  to 
contain  no  separable  eontrovtrsy  as  to  one 
of  the  defendants. 

In  an  action  against  a  railroad  company 
and  a  sleeping  car  company  for  damages  for 
personal  injuries,  it  was  alleged  tlmt  the 
plaintiff  was  injured  by  being  thrown  from 
his  berth  in  a  sleeping  car  running  over  the 
line  of  the  railroad  company,  due  to  the 
negligence  of  the  railroad  company  in  run- 
ning the  train  too  fast,  and  the  negligence 
of  the  car  company  in  not  having  provided 
means  to  prevent  plaintiff  from  being 
thrown  out  of  his  berth.  Plaintiff  also  al- 
leged that  he  was  a  regular  passenger,  hav- 
ing purchased  tickets  from  both  companies. 
It  was  held  that  a  separable  controversy  ex- 
isted between  plaintiff  and  the  car  company, 
pt'rmitting  the  removal  of  the  case  by  it. 
The  court  said  there  was  a  separate  and  dis- 
tinct cause  of  action  stated  against  each  de- 
fend.int,  that  neither  one  of  the  defendants 
co\ild  be  held  liable  on  the  facts  specially 
averred  against  the  other,  and  that,  besides 
this,  the  liability  was  based  on  the  separate 
contract  with  each  company  growing  out  of 
the  purchase  of  a  ticket  for  passage,  and 
was  based  on  a  breach  of  duty  which,  as  a 
matter  of  law,  arose  out  of  the  contract. 
Batey  v.  Nashville,  C.  &  St.  L.  R.  Co.  »5 
Fed.  368.  But  in  Dougherty  v.  Yazoo  4,  M. 
N'alley  R.  Co.  122  Fed.  205,  a  similar  action 
on  similar  facts,  the  plaintiff  alleged  that 
the  car  was  operated  and  controlled  jointly 
by  the  car  company  and  the  railroad  com- 
pany, that  the  officers,  agents,  and  servants 
under  whose  management  and  control  the 
car  was  operated,  were  the  officers,  agents, 
and  servants  of  both  companies,  and  that  the 
plaintiff,  who  was  a  passenger  on  the  car, 
was  under  their  direction  and  control,  and 
that  he  was  injured  through  the  negligence 
of  the  defendants  in  putting  him  in  a  place 
of  danger,  from  which  he  was  thrown  and 
hurt.  Joint  and  concurrent  negligence  was 
therefore  charged,  and  for  that  reason  the 
action  was  held  not  removable. 

In  American  Bridge  Co.  v.  Hunt,  64  C.  C. 
A.  648,  130  Fed.  302,  the  court  said  that  the 
test  of  the  entirety  of  the  action,  and  the 
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consequent  right  to  join  several  defendai^ts 
in  one  suit,  was  found  in  the  legal  concert 
or  identity  of  the  'defendants  in  the  same 
tortious  act,  or  in  concurring  acts  of  negli- 
gence contributing  to  the  injury. 

And  in  Yeates  v.  Illinois  C.  R.  Co.  137 
Fed.  943,  it  was  said  that,  in  order  that  the 
injury  shall  be  the  joint  and  concurrent  act 
of  both  defendants,  there  must  be  a  com- 
munity of  wrongdoing. 

So,  in  Coker  v.  Monagban  Itlills,  110  Fed. 
803,  an  action  against  two  corporations, 
against  one  for  inviting  plaintiff's  intestate 
into  a  building  in  which  there  was  an  un- 
protected elexrator  shaft  into  which  he  fell 
and  was  killed,  and  against  the  other  for  not 
properly  protecting  the  shaft  as  required  by 
the  terras  of  the  contract  with  the  first  cor- 
poration under  which  the  building  was  put 
up,  was  held  to  contain  a  separable  contro- 
versy rendering  the  suit  removable  by  one  of 
the  defendants,  a  nonresident.  The  court 
said  that  the  line  of  defense  of  each  corpora- 
tion was  wholly  different  from  that  of  the 
other.  That  the  question  of  law  upon  which 
the  liability  of  each  depended,  or  might  be 
defeated,  was  entirely  distinct  from  that  of 
the  other.  That  the  allegation  of  liability 
on  the  part  of  both  defendants  was  a  con- 
dtuion  of  law,  not  of  fact,  so  that  there 
was  clearly  a  separable  controversy. 

And  in  Hartshorn  v.  Atchison,  T.  &  S.  F. 
R  Co.  77  Fed.  9,  a  joint  action  against  a 
railroad  company  and  an  individual  de- 
fendant employed  by  the  company  to  fill  in 
a  trestle,  for  injury  caused  to  an  employee 
of  the  railroad  company  by  being  struck  by 
a  water  spout  negligently  erected  by  the 
individual  defendant  for  the  purposes  of  his 
work,  it  was  held  that  the  defendants  were 
improperly  joined,  and  that  the  controver- 
sie.^  between  the  plaintiff  and  the  two  de- 
fendants were  separable.  The  court  said 
that  in  the  physical  causation  there  was  no 
actual  concurrence  or  concert  of  action  by 
the  defendants.  By  reason  of  the  act  of  the 
individual  defendant  in  placing  the  water 
spout  where  he  did,  the  injury  came  to  the 
plaintiff  unaided,  and  in  no  degree  promoted, 
by  any  movement  or  encouragement  of  the 
railroad  company.  Therefore,  there  were 
no  two  forces  put  in  motion,  one  by  one  de- 
fendant, and  the  other  by  the  other  defend- 
ant, which  coacted  in  producing  the  given  re- 
sult. The  misfeasance  of  the  individual  de- 
fendant was  the  vis  major  which,  singly  and 
alone,  had  wrought  the  mischief  to  the 
plaintiff,  and  had  given  him  an  action  in 
tort  against  the  individual  defendant,  inde- 
pendent of  any  contractual  relation;  while 
the  railway  company's  liability  was  wholly 
constructive,  dependent  on  a  contract  obliga- 
tion which  the  law  implied  from  the  relation 
of  master  and  servant. 

But,  as  to  the  rule  laid  down  in  the  last- 
mentioned  and  similar  cases,  attention 
should  be  carefully  directed  to  authorities  in 
the  next  subdivision,  where  the  question  of 
misjoinder  is  taken  up  in  the  light  of  the 
rule  laid  down  in  Alabama  G.  S.  R.  Co.  v. 
Thompson,  200  U.  6.  206,  60  L.^«dir44]3>  26 
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Sup.  Ct.  Rep.  161,  the  most  recent  utterance 
of  the  Supreme  Court  on  the  subject. 

(2)  Against  master  and  servant. 

The  question  whether  a  joint  action 
against  a  master  and  servant  for  the  negli- 
gence of  the  servant  contains  a  separable 
controversy — one  which  long  troubled  the 
circuit  courts — has  at  last  been  settled  by 
the  Supreme  Court,  which  has  answered  it 
in  the  negative.  The  decision  rests  upon  the 
broad  ground  that,  for  the  purpose  of  re- 
moval, the  action  is  what  the  plamtiff  makes 
it,  provided  he  proceeds  in  gopd  faith,  and 
not  with  a  view  of  depriving  the  Federal 
courts  of  jurisdiction.  In  other  words,  if  he 
has  chosen  to  pursue  defendants  jointly, 
joint  the  action  must  be  considered  on  the 
question  of  removal,  although  the  plaintiff 
may  have  misconceived  his  cause  of  action, 
and  have  sued  on  a  cause  of  action  that  is 
not  joint.  This  rule  the  court  laid  down  in 
an  action  against  a  master  and  servant  for 
the  negligence  of  the  servant.  -It  would 
seem,  however,  to  be  broad  enough  to  cover 
every  case  in  which  the  plaint^  seeks  to 
hold  defendants  as  for  a  joint  liability, 
whether  the  liability  is  joint  or  not.  In  fact, 
it  appears  to  be  broad  enough  to  apply  to 
every  case  where  there  is  misjoinder  of 
causes  of  actions. 

The  case  referred  to— Alabama  G.  S.  R. 
Co.  V.  Thompson,  supra, — ^was  a  joint  action 
against  a  railroad  company  and  two  of  its 
servants,  one  a  conductor  and  the  other  an 
engineer  of  one  of  its  trains,  in  which  it 
was  sought  to  make  the  corporation  liable 
only  by  reason  of  the  negligent  act  of  the 
conductor  and  engineer  in  the  operation  of 
the  train  under  their  management  and  con- 
trol, and  solely  upon  the  responsibility  of  a 
principal  for  the  acts  of  a  servant,  though 
not  personally  present  or  directing  and  not 
charged  with  any  concurrent  act  of  negli- 
gence. It  was  held  that,  for  the  purpose  of 
determining  the  right  of  removal,  the  cause 
of  action  must  be  deemed  to  be  joint,  since 
the  plaintiff  had  made  it  joint,  and  there 
was  no  suggestion  that  he  was  acting  in 
bad  faith. 

The  question  having  thus  been  settled  by 
the  Supreme  Court,  it  would  be  useless  to 
examine  at  length  the  decisions  dealing  with 
the  subject.  The  case  the  most  often  cited 
in  support  of  the  opposite  view  was  Warax 
V.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  72  Fed. 
637,  in  which  it  was  held  that,  in  an  action 
against  a  railroad  company  and  its  engineer 
for  damages  caused  by  the  negligence  of  the 
latter,  the  company  and  the  engineer  were 
improperly  joined;  that  the  action  was  joint 
and  several,  and  that  the  company  therefore 
had  a  right  to  remove  it  although  a  joint 
action  had  been  brought  against  both  de- 
fendants. The  reason  given  for  the  decision 
was  that  the  master  is  not  held  on  the  the- 
ory that  he  personally  interferes  to  cause 
the  injury,  but  simply  on  the  ground  of 
public  policy,  which  requires  that  he  answer 
lor  the  acts  of  his  employees,  done  in  and 
about  his  business,  even  though  in  conflict 
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with  his  orders;  that  the  liabiUty  of  a  serr- 
ant  arises  because  of  his  personal  wrong- 
doing, and  does  not  grow  out  of  the  relation 
of  master  and  servant.  The  court  held  that 
liabilities  created  on  two  such  wholly  dif- 
ferent  grounds  could  not  and  ought  not  to 
be  joined. 

Other  cases  in  which  it  is  held  that  an  ac- 
tion against  a  master  and  servant  for  the 
la^ter's  negligence  is  separable  as  to  the 
master  are:  Beuttel  v.  Chicago,  M.  &  St.  P. 
R.  Co.  26  Fed.  60;  Fergason  v.  Chicago,  M. 
&  St.  P.  R.  Co.  63  Fed.  177;  HukiU  v.  Mays- 
ville  &  B.  S.  R.  Co.  72  Fed.  745;  Gableman  v. 
Peoria,  D.  &  £.  R.  Co.  82  Fed.  790;  Prince  v. 
Illinois  a  R.  Co.  98  Fed.  1 ;  Helms  v.  North- 
ern P.  R.  Co.  120  Fed.  389;  Davenport  v. 
Southern  R.  Co.  124  Fed.  983;  Mclntyre  v. 
Southern  R.  Co.  131  Fed.  985;  Henry  ▼. 
Illinois  C.  R.  Co.  132  Fed.  715;  Sessions  v. 
Southern  P.  Co.  134  Fed.  313;  Southern  R. 
Co.  T.  Edwards,  116  Ga.  1022,  42  S.  E.  375. 

The  case  of  Alabama  G.  S.  R.  Co.  v. 
Thompson,  supra,  has  since  been  followed 
in  Southern  R.  Co.  v.  Grizzle,  124  Ga.  735, 
53  S.  E.  244,  in  which  it  was  held  th&t  a 
joint  action  against  a  railroad  company  and 
an  engineer  in  charge  of  one  of  its  trains, 
for  negligence  of  the  latter  in  failing  to 
blow  a  whistle  as  required  by  statute,  and 
for  nmning  the  train  too  fast  at  a  crossing, 
was  not  removable  by  the  company. 

In  the  following  cases  in  which'  master 
and  servant  were  sued  jointly  for  negligence 
of  the  servant,  it  was  also  held  that  no  sep- 
arable controversy  existed  as  to  the  master: 
Chesapeake  ft  O.  R.  Co.  v.  Dixon,  179  U.  S. 
131,  46  L.  ed.  121,  21  Sup.  Ct.  Rep.  67,  Af- 
firming 104  Ky.  608,  47  S.  W.  615;  Deere  v. 
Chicago,  M.  &  St.  P.  R.  Co.  85  Fed.  876; 
Doremus  v.  Root,  94  Fed.  760;  Riser  T. 
Southern  R.  Co.  116  Fed.  215;  Fogarty  v. 
Southern  P.  Co.  123  Fed.  973;  Dougherty  v. 
Atchison,  T.  &  S.  F.  R.  Co.  126  Fed.  239; 
American  Bridge  Co.  v.  Hunt,  64  C.  C.  A, 
648,  130  Fed.  302;  Charman  ▼.  Lake  Erie 
&  W.  R.  Co.  105  Fed.  449;  Winston  ▼. 
Illinois  C.  R.  Co.  Ill  Ky.  954,  65  L.R.A.  603, 
65  S.  W.  13;  Illinois  C.  R.  Co.  v.  Le  Blanc, 
74  Miss.  626,  21  So.  748;  Texas  &  P.  R.  Co. 
V.  Huber,  33  Tex.  Civ.  App.  75,  75  S.  W.  547; 
Roberts  v.  Shelby  Steel  Tube  Co.  65  C.  C.  A. 
689,  131  Fed.  729;  Davenport  v.  Southern  R. 
Co.  68  C.  C.  A.  444,  135  Fed.  960,  Reversing 
124  Fed.  983;  Illinois  C.  R.  Co.  v.  Coley,  28 
Ky.  L.  Rep.  336,  1  L.R.A.(N.S.)  370,  89 
S.  W.  234. 

Some  of  the  last-mentioned  cases,  it  is 
true,  were  put  upon  the  ground  that  con- 
current acts  of  negligence  were  charged,  or 
that  the  acts  were  really  the  jojnt  act  of 
master  and  servant ;  but  this  distinction  now 
seems  to  be  of  no  importance  since  the  de- 
cision in  Alabama  G.  S.  R.  Co.  v.  Thompson, 
200  U.  S.  206,  50  L.  ed.  441,  26  Sup.  Ct.  Rep. 
161,  supra;  and  these  authorities  therefore 
need  only  to  be  mentioned  in  this  connection 
as  holding  that  actions  against  master  and 
servant  for  negligence  are  not  divisible  into 
separable  controversies. 

In  ancinnati,  N.  O.  &  T.  P.  R.  Co.  v. 
Bohon,  200  U.  S.  221,  60  L.  ed.  448,  26  Sup. 
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Ct  Sep.  160,  it  WM  held  that  where  a  state 
statute  gave  the  plaintifi  the  right  to  pro- 
ceed against  the  master  and  servant  jointly 
to  recover  for  death  caused  by  negligence, 
and  he  did  so  in  good  faith,  the  cause  was 
not  removable  by  a  nonresident  master  on 
the  ground  of  containing  a  separable  contro- 
versy. To  the  same  effect  is  Pieroe  v. 
nUnois  a  R.  Co.  27  Ky.  L.  Rep.  801,  86  S.  W. 
703. 

It  was  formerly  held  that  the  decisions  of 
the  state  in  which  the  action  was  brought 
as  to  the  entirety  of  snch  actions  would  be 
followed  by  the  Federal  courts  on  the  ques- 
tion of  removal.  Connell  v.  Utica,  U.  &  E. 
S.  Co.  13  Fed.  241;  Re  Chicago,  64  Fed. 
8»7;  Chsrman  v.  Lake  Erie  &.  W.  R.  Co. 
tupra;  Southern  R.  Co.  v.  Sittasen  (Ind. 
App.)  74  N.  E.  898.  But  the  Supreme  Court, 
in  Alabama  G.  S.  R.  Co.  v.  Thompson,  supra, 
held  that  the  fact  that  the  state  court  might 
take  a  different  view  from  the  courts  of  the 
United  States  of  the  common  law  as  to  the 
character  of  such  actions,  and  the  right  to 
prosecute  them  in  form  joint  as  well  as  sev- 
eral, would  afford  no  ground  of  removal. 

(3)  Against  lessor  and  lessee. 

Joint  actions  against  lessor  and  lessee  for 
the  negligence  of  the  latter  do  not  present 
separable  controversies.  It  is  true  that  in 
some  of  the  following  cases  the  opposite  con- 
clusion has  been  reached,  but  it  must  be 
remembered  that  they  were  decided  before 
Alabama  Q.  S.  R.  Co.  v.  Thompson,  aupra, 
discussed  in  the  last  preceding  subdivision  of 
this  note. 

In  Spangler  v.  Atchison,  T.  &  S.  F.  R.  Co. 
42  Fed.  306,  it  was  held  that  an  action  for 
tort,  against  two  railroad  companies,  one 
the  lessor,  the  other  the  lessee,  beint;  joint 
and  several,  was  removable  by  one  of  them, 
a  nonresident,  as  containing  a  separable  con- 
troversy. 

Where,  under  a  state  statute  making  a 
lessor  of  a  railroad  jointly  liable  with  a 
lessee  for  negligence  in  the  operation  of 
the  road,  the  lessor  and  the  receivers  of  the 
lessee  are  pursued  in  a  joint  action  for  tort, 
the  case  is  not  removable  by  the  receivers, 
nonresidents,  as  containing  a  separable  con- 
troversy. Central  Ohio  R.  Co.  v.  Mahoney, 
62  C.  C.  A.  304,  114  Fed.  732. 

An  action  against  a  lessor  railroad  com- 
pany and  its  lessee  for  damages  for  a  neg- 
ligent injury  to  an  employee  of  the  latter, 
due  to  the  negligence  of  the  lessee,  is  not 
removable  by  the  lessee  as  containing  a  sep- 
arable cxintroversy  as  to  it,  since,  if  the 
lessor  is  responsible  for  the  negligence  of  the 
lessee  in  the  operation  of  the  leased  line,  it 
has  a  vital  interest  in  the  decision  of  the 
question  of  the  negligence  raised  by  the  com- 
plaint, as  it  cannot  be  decided  that  the  lessee 
was  negligent  without  affecting  the  rights  of 
the  leuor.  The  court  based  its  decision 
partly  on  the  ground  that  the  question  as  to 
the  liability  of  the  lessor  for  the  negligence 
of  the  lessee  is  an  open  question  in  the  state 
in  which  the  action  was  brought.  Person  v. 
Illinois  C.  R.  Co.  118  Fed.  3^^  ' 
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A  joint  action  against  lessor  and  lessee 
railroad  companies  for  itajuries  received  by 
an  engineer  of  the  latter,  due  to  a  defective 
roadbed,  does  not  contain  a  separable  con- 
troversy as  to  the  lessee,  permitting  the  re- 
moval of  the  cause.  Southern  R.  Co.  t. 
Sittasen,  supra. 

But  in  Yeates  v.  Illinois  C.  R.  Co.  137  Fed. 
943,  it  was  held  that  an  action  against  two 
railroad  companies,  a  lessor  and  a  lessee  of 
certain  tracks  on  which  a  collision  occurred, 
in  which  the  plaintiff  charges  that  the  lessor 
negligently  operated  a  switch,  allowing  sji 
engine  to  run  onto  the  leased  tracks  at  the 
time  when  there  was  a  train  moving  in  the 
opposite  direction,  and  that  the  lessee  negli- 
gently thereafter  allowed  a  collision  to 
occur,  does  not  present  a  joint  cause  of 
action,  and  therefore  contains  a  separable 
controversy  between  the  plaintiff  and  each 
of  the  defendants. 

And  in  Williard  v.  Spartanburg,  U.  &  C. 
R.  Co.  124  Fed.  796,  it  was  held  that,  in  an 
action  by  an  employee  of  a  lessee  of  a  rail- 
road company  for  injui^  received  through 
the  negligence  of  the  lessee,  in  which  the 
lessor  was  joined,  a  separable  controversy 
existed  between  the  plaintiff  and  the  lessee 
if  there  was  no  liability  at  all  on  the  part 
of  the  lessor. 

And  under  a  state  statute  making  a  lessor 
railroad  company  liable  for  the  aS*  of  the 
lessee,  as  if  the  lessor  operated  the  road 
itself,  an  action  against  a  lessor  and  lessee 
for  injury  due  to  the  explosion  of  an  engine 
of  the  latter  was  held  separable  and  remova- 
ble by  the  lessee,  in  Kelly  v.  Chicago  A  A. 
R.  Co.  122  Fed.  286.  The  court  said  that  the 
one  was  not  liable  if  there  was  no  contract, 
or  lease,  or  running  arrangement,  no  matter 
what  was  the  negligent  act  of  the  other: 
and  that  the  other  would  be  liable  for  its 
negligent  act,  no  matter  if  there  was  no 
such  contractual  relation  between  the  two 
companies.  If  it  be  conceded  that  an  in- 
jured plaintiff  may  sue  the  lessor  and  lessee 
jointly  under  a  statute  making  the  lessor 
liable  for  the  negligence  of  the  lessee  rail- 
road, yet  his  election  to  do  so  ought  not  to 
deprive  the  nonresident  defendant  of  the 
valuable  right  to  invoke  the  jurisdiction  of 
the  Federal  court,  to  get  rid  of  the  appre- 
hended local  influence,  when  its  liability  does 
not  depend  upon  an  issuable  fact  not  com- 
mon to  both  defendants.  In  other  words, 
they  were  not  joint  tort  feasors,  the  tort 
being  committed  by  the  lessee  alone. 

And  in  Arrowsmith  v.  Nashville  &  D.  R. 
Co.  57  Fed.  165,  it  was  held  that  where,  in 
an  action  to  recover  damages  for  negligence 
against  a  resident  lessor  railroad  company 
and  a  nonresident  lessee,  it  appears  from  the 
pleadings,  as  a  matter  of  law,  that  the  lessor 
is  not  liable,  and  is  joined  as  a  sham  de- 
fendant merely  for  the  purpose  of  prevent- 
ing a  removal,  the  case  will  not  be  re- 
manded. This  ease  is  not  in  conflict  with 
Alabama  G.  8.  R.  Co.  v.  Thompson,  200  U.  S. 
206,  50  L.  ed.  441,  26  Sup.  Xt.  Rep.  ,161, 
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t.  Actions  on  partnership  liability. 

In  the  later  decisions  actions  based  on 
a  partnership  liability,  which  is  joint,  and 
whether  in  tort  or  contract,  have  uniformly 
been  held  not  to  contain  separable  oontra- 
Tcrsies. 

A  joint  action  against  a  partnership  com- 
posed of  individual  defendants  contains  no 
separable  controversy  within  the  meaning  of 
the  removal  acts.  Fletcher  v.  Hamlet,  116 
U.  S.  408,  29  L.  ed.  679,  0  Sup.  a.  Rep.  426, 
Affirming  24  Fed.  305.  Stone  v.  South  Caro- 
lina, 117  U.  S.  430,  29  L.  ed.  962,  6  Sup.  Ct. 
Rep.  799;  Putnam  v.  Ingraham,  114  U.  S. 
57,  29  L.  ed.  66,  6  Sup.  Ct.  Rep.  746;  Brooks 
v.  Clark,  119  U.  S.  502,  30  L.  ed.  482,  7  Sup. 
a.  Rep.  301. 

Hyde  v.  Ruble,  104  U.  S.  407,  26  L.  ed. 
823,  an  action  on  a  contract  of  bailment 
against  several  defendants  as  partners,  was 
held  not  to  contain  a  separable  controversy 
as  to  one  of  them,  a  nonresident. 

New  Jersey  Zinc  Co.  v.  Trotter,  17  Am. 
L.  Reg.  N.  S.  376,  Fed.  Cas.  No.  10,167,  an 
action  against  a  resident  and  a  nonresident 
defe^idant  as  partners,  and  against  a  resi- 
dent defendant  as  agent  of  the  partnership, 
to  enjoin  them  from  taking  certain  ores  and 
to  secure  an  accounting  for  such  as  had 
already  come  into  their  hands,  was  held  not 
to  contain  a  separable  controversy. 

A  joint  action  against  two  defendants  on 
a  promissory  note  alleged  to  have  been  made 
by  them  as  partners  does  not  contain  a  sep- 
arable controversy,  so  as  to  permit  one  of 
them,  a  nonresident,  to  remove  the  action. 
Patchin  v.  Hunter,  38  Fed.  51. 

A  joint  action  for  conversion,  against  the 
members  of  a  partnership  for  the  value  of 
certain  goods  alleged  to  have  been  wrong- 
fully attached  under  the  direction  of  the 
defendants,  is  not  removable  by  one  of  the 
partners,  a  nonresident.  Blum  v.  Thomas, 
60  Tex.  159. 

In  Fusz  V.  Trager,  38  La.  Ann.  173,  it  was 
held  that,  in  an  action  against  a  partnership, 
in  which  partnership  property  was  attached, 
one  member  of  the  partnership  could  not  re- 
move the  case  to  a  Federal  court  on  the 
ground  of  a  separable  controversy  as  to  him. 
The  court  said  that,  although  the  petition 
for  removal  asserted  individual  ownership 
of  certain  property  attached,  it  raised  no 
issue  and  prayed  for  no  reUef.  And  that, 
moreover,  at  the  time  it  was  filed,  the  non- 
resident partner  had  already  asked  and  ob- 
tained, in  the  name  of  the  firm,  an  order 
releasing  the  whole  of  the  property  attached 
on  bond,  and  had  actually  released  the  at- 
tachment on  a  bond  executed  in  the  name 
of  the  firm,  and  conditioned,  according  to 
law,  to  pay  whatever  judf^ent  might  be 
rendered  against  the  firm.  The  court,  in  this 
language,  intimates  that,  if  the  petition  had 
raised  an  issue  as  to  the  indivisible  owner- 
ship, it  might  have  made  a  difference  on  the 
question  of  removal;  but  such  is  n^t  the 
law,  as  has  already  appeared. 

Three  early  decisions  are  out  of  line  with 
the  foregoing  authorities,  and.  of  course, 
must  yield  to  them.  In  McGinnity  v.  White, 
5L.R.A.(N.S.) 


3  DiU.  350,  Fed.  Caa.  No.  8,802,  it  waa  held 
that  an  action  agalinat  a  number  of  defend- 
ants as  copartners,  for  work  and  hU>or, 
might,  under  the  act  of  1866,  have  been  re- 
moved as  to  a  nonresident  defendant  who 
traversed  plaintiff's  petition  and  especially 
denied  that  he  was  a  copartner. 

And  in  Stapleton  v.  Reynolds,  16  Am.  L. 
Reg.  N.  S.  48,  Fed.  Cas.  No.  13,303,  it  was 
held  that,  when  a  plaintiff  was  a  citizen  of 
one  state,  and  the  defendants  citizens  of  an-  . 
other,  and  they  were  sued  jointly  for  tort 
committed  by  them  as  a  partnership,  the 
case  was  removable  under  the  section  of  the 
act  of  1875  providing  for  removal  in  a  case 
of  a  separate  controversy. 

And  in  Wormser  v.  Dahlmtui,  16  Blatohf. 
319,  57  How.  Pr.  286,  Fed.  Cas.  No.  18,048, 
it  was  held  that  a  suit  against  three  de- 
fendants as  copartners,  to  recover  on  a  part- 
nership liability  on  two  promissory  notes 
made  by  the  defendants  as  partners,  could 
be  removed  by  one  of  them,  as  to  him,  under 
the  act  of  1866. 

4.  Injunctions  and  mandamus. 

An  action  against  several  defendants 
jointly  to  restrain  them  from  running  ferry- 
boats in  violation  of  exclusive  ferry  rights, 
contains  but  a  single  cause  of  action,  and  is 
not  removable  by  one  of  them  as  containing 
a  separable  controversy.  Starin  v.  New 
York,  115  U.  S.  248,  29  L.  ed.  388,  6  Sup. 
Ct.  Rep.  28,  Affirming  21  Fed.  593.  To  same 
effect.  New  York  v.  New  Jersey  S.  B. 
Transp.  Co.  24  Fed.  817. 

And  an  action  against  a  corporation  and 
an  individual  defendant  to  restrain  them 
from  making  use  of  a  secret  process  owned 
by  the  plaintiff  and  obtained  by  the  defend- 
ants through  violation  of  trust,  and  against 
another  individual  defendant,  formerly  an 
employee  of  the  plaintiff,  to  prevent  him 
from  setting  up  machinery  used  in  the  se- 
cret process,  knowledge  of  which  was  ob- 
tained by  the  latter  while  in  the  employ  of 
the  plaintiff,  is  joint,  and  contains,  there- 
fore, no  separable  controversy  as  to  the  lat- 
ter defendant.  Vulcan  Detinning  Co.  v. 
American  Can  Co.  130  Fed.  636. 

And  an  action  to  stop  lessor  and  lessee 
railroad  companies  from  obstructing  the 
plaintiff  in  crossing  their  tracks,  the  right 
to  do  so  having  been  lawfully  obtained,  in 
which  every  wrongful  act  which  the  com- 
plainant stated  as  the  foundation  of  its 
right  to  relief,  and  against  which  it  asked 
for  judicial  protection,  is  charged  to  have 
been  done  by  the  defendants  jointly,  does 
not  contain  a  separable  controversy  as  to  the 
lessee, — especially  as  the  lease  is  subject  to 
both  surrender  and  forfeiture,  so  that  the 
presence  of  a  right  of  re-entry,  in  the  lease, 
renders  the  lessor  a  necessary  party  to  the 
suit.  National  Docks  &  N.  J.  Junction  Con- 
necting R.  Co.  V.  Pennsylvania  R.  Co.  52 
N.  J.  Eq.  68,  28  Atl.  71. 

And  a  joint  action  to  restrain  the  destruc- 
tion of  a  water  privilege  does  not  contain  a 
separable  controvprsy;  and  the  circumstance 
that  further  relief  may  be  demanded  against 
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some  of  the  respondents,  which  is  not  re- 
quired as  to  all  of  the  respondents,  does  not 
alter  the  rule.  McMillan  v.  Noyes,  146  Fed. 
926. 

In  a  mandamus  proceeding  against  several 
railroad  companies  to  compel  them  to  lower 
their  tracks  at  a  street  crossing,  there  is 
no  separable  controversy  as  to  one  of  them, 
a  lessee,  as  no  decree  can  be  rendered  against 
it  without  including  its  lessor.  .  Ohio  ex  rel. 
Columbus  T.  Columbus  &  X.  R.  Co.  48 
Fed.  626.  H.  C.  a 
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CONTINENTAL  INSURANCE  COMPANY, 
Appt., 

V. 

CHICAGO  A  NORTHWESTERN  RAILWAY 
COMPANY,  Respt. 

(—  Minn.  — ,  107  N.  W.  548.) 

Railroad— fire— burden  of  proof. 

I.  In  an  action  against  a  railroad  com- 
pany for  damages  caused  by  fire  from  a 
locomotive.  Gen.  Stat.  1894,  $  2700,  throws 
the  burden  of  proof  upon  the  defendant  to 
rebut  the  presumption  of  actionable  negli- 

Headnotes  by  Jaoqabd,  J. 


gence  on  its  part,  upon  proof  by  the  plain- 
tiff that  a  fire  was  kindled  upon  his  lands 
adjoining  a  railroad  track  by  sparks  from 
its  locomotive. 
Same — overcoming  presumption. 

2.  The  defendant  may  rebut  this  pre- 
sumption by  sufficient  proof  of  its  noncon- 
nection  as  cause,  or  of  such  construction, 
equipment,  maintenance,  and  operation  of 
the  engine  as  was  required  in  the  exercise  of 
care  commensurate  with  all  the  circum- 
stances of  the  particular  case.  Such  rebuttal 
proof  must  conform  as  to  character  and  ex- 
tent to  the  standard  by  which,  in  ordinary 
cases,  is  measured  the  propriety  of  a  holding 
by  a  trial  court  that  a  defendant  against 
whom  a  prima  facie  case  of  negligence  has 
been  ma(k  is  free  from  fault  as  a  matter 
of  law. 

Same— evidence. 

3.  The  adequacy  of  such  proof  by  a  de- 
fendant must  also  be  determined  in  view  of 
any  other  facts,  tending  to  show  negligence, 
appearing  in  the  testimony  in  addition  to 
those  sufficient  to  give  rise  to  the  statutory 
presumption,  which  tend  to  show  negligence. 
Same — ^jury. 

4.  Unless  the  rebutting  evidence  is  con- 
clusive as  to  both  the  facts  and  the  infer- 
ences reasonably  to  be  drawn  from  them, 
the  question  is  for  the  jury. 

Same — sufficiency  of  evidence. 

5.  In  this  case,  the  rebuttal  testimony 


Case  Note. — ^Does  the  presumption  of  neg- 
ligence arising  from  the  fact  that  a  fire  was 
set  by  a  railroad  company's  locomotive 
necessarily  make  the  question  of  negligence 
one  for  the  jury? — This  note  is  not  ad- 
dressed to  the  question  of  substantive  law 
as  to  the  facts  necessary  to  be  shown  in 
order  to  exonerate  a  railroad  company  from 
liability  for  a  fire  set  by  one  of  its  loco- 
motives, and  to  rebut  the  presumption  or 
prima  facie  caae  made  by  proof  that  the 
Are  was  started  in  that  manner;  but  is  con- 
cerned solely  with  the  question  of  practice, 
whether  it  is  the  province  of  the  court,  or 
of  the  jury,  to  determine  the  question  of 
negligence  when  the  plaintiff's  case  rests 
solely  upon  the  presumption,  and  the  other- 
wise uncontradicted  testimony  of  the  de- 
fendant's witnesses,  if  believed  and  accepted, 
establishes  every  fact  essential  to  exonerate 
the  company  and  rebut  the  plaintiff's  prima 
facie  case.  This  question  of  practice  some- 
times arises  on  a  motion  for  the  direction 
of  a  verdict  for  the  defendant,  and  some- 
times on  a  motion  for  a  new  trial  after  a 
verdict  for  plaintiff,  upon  the  ground  that 
such  verdict  is  contrary  to  the  evidence. 

It  is  apparent  tbsit  the  only  <>ases  strictly 
in  point  upon  this  Qiestion  of  practice  are 
those  in  which  the  decision  for  or  against 
the  proposition  that  the  question  of  defend- 
ant's negligence  is  for  the  jury  rests  upon 
the  assumption  and  hypothesis  that  the  un- 
contradicted testimony  of  the  defendant's 
witnesses,  if  believed,  necessarily  negatives 
every  fact  which  would  justify  an  inference 
of  negligence  on  the  defendant's  part.  To 
SLR.A.(N.S.) 


put  it  in  another  form,  in  order  to  present 
this  question,  the  defendant's  uncontradicted 
evidence  must  cover  a  state  of  facts  which, 
if  foimd  by  a  jury  in  a  special  verdict, 
would  require  a  general  verdict  for  defend- 
ant at  their  hands.  This  limitation  of  the 
question  eliminates  many  cases  in  which 
it  has  been  held  that  the  question  of  de- 
fendant's negligence  was  for  the  jury.  Even 
those  courts  that  go  farthest  in  holding  that, 
under  the  circumstances  above  stated,  the 
question  is  for  the  court,  and  not  for  the 
jury,  expressly  or  impliedly  concede  that, 
under  any  of  the  following  conditions,  the 
question  is  for  the  jury,  and  not  for  the 
court:  (1)  When  the  plaintiff's  prima  facie 
case  is  aided  by  evidence,  circumstantial  or 
otherwise,  pointing  to  negligence  on  the  part 
of  the  defendant;  (2)  when  the  defendant's 
evidence  does  not  cover  every  fact  essential 
to  exonerate  it  from  the  charge  of  negligence, 
e.g.,  when  such  evidence,  although  showing 
that  the  engine  was  properly  equipped,  does 
not  show  that  iw  ""as  properly  operated; 
(3)  when  the  evidence,  even  though  it  pur-' 
ports  to  cover  the  entire  ground,,  is  incon- 
clusive in  character,  and,  even  if  believed,  is 
not  necessarily  inconsistent  with  a  finding 
that  the  defendant  was  negligent. 

The  following,  among  many  other  cases 
that  might  be  referred  to,  which  have  held 
that  the  question  of  defendant's  negligence 
should  have  been  submitted  to  the  jury, 
or  which  have  upheld  the  verdict  of  the 
jury  for  the  plaintiff,  are  explainable  upon 
one  or  another  of  the  grounds  just  stated, 
and  are  therefore  not  strictly  m  point  on 
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is  held  not  to  have  been  sufficient  to  hare 
justified  the  trial  court  in  taking  the  case 
from  the  jury,  because: 

First.  The  plaintiff  introduced  affirmative 
circumstantial  evidence  of  negligence  in 
addition  to  proof  of  the  facts  essential  to 
raise  the  statutory  presumption  of  defend- 
ant's negligence. 

Second.  The  rebuttal  testimony  depended 
in  part  on  evidence  of  witnesses  whose 
credibility  was  for  the  jury. 

Third.  It  consisted  largely  (1)  of  expert 
testimony  to  the  effect  that  no  «ngine  could 
be  practically  so  operated  as  not  to  start 
fires  at  the  distance  here  involved,  which 
was  inconclusive  and  not  entirely  consistent 
with  defendant's  freedom  from  negligence; 
(2)  and  of  expert  testimony  that  the  engine 
was  operated  in  a  careful  manner,  which  was 
based  upon  too  narrow  an  hypothesis. 


Same — rules  of  company. 

0.  The  trial  court  properly  excluded 
from  evidence  the  book  of  rules  of  defendant, 
which  contained  private  rules  regulating  the 
conduct  Of  defendant's  own  business. 

(March  30,  1906.) 

APPEAL  ,by   plaintiff   from   a   judgment 
of  the  District  Court  for  Winona  Coun- 
ty overruling  a  motion  for  new  trial  after 
verdict  in  defendant's  favor  in  an  action 
brought  to  recover  dam(iges  for  the  alleged 
negligent  setting  of  fire  to  property  insured 
by  plaintiff.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  John  Moonan,  for  appellant : 
Whether  or  not  respondent's  evidence  re- 


the  question  covered  by  this  note,  and  are  re- 
ferred to  merely  for  purposes  of  distinguish- 
ing them  from  the  cases  subsequently  cited : 
Norris  v.  Baltimore  &  O.  S.  W.  R.  Co.  48 
C.  C.  A.  561,  109  Fed.  691 ;  St.  Louis,  L  M. 
A  S.  R  Co.  V.  Coombs,  76  Ark.  132,  88  S.  W. 
695;  Southern  R.  Co.  v.  Puckett,  121  Ga. 
822,  48  S.  E,  986;  Chicago  &  A.  R.  Co.  v. 
aampit,  63  111.  95;  St.  Louis,  V.  &  T.  H.  R. 
Co.  V.  Funk,  85  111.  460;  CTeveland,  C.  C.  &  St. 
L.R.Co.v.Homsby,202  111.  138,  66  N.  E. 
1052;  Callaway  iV.  Sturgeon,  58  111.  App. 
159;  Toledo,  St.  L.  &  W.  R.  Co.  v.  Valodin, 
109  HI.  App.  132;  Thompson  ▼.  Keokuk  it, 
W.  R.  Co.  116  Iowa,  215,  89  N.  W.  975; 
Illinois  C.  R.  Co.  v.  Scheible,  24  Ky.  L.  Rep. 
1706,  72  8.  W.  325;  Illinois  C.  R.  Co.  v.  Bar- 
rett, 23  Ky.  L.  Rep.  1755,66  S.  W.  9;  Wood- 
son V.  Milwaukee  &  St.  P.  R.  Co.  21  Minn. 
60;  Johnson  v.  Chicago,  M.  &  St.  P.  R.  Co. 
31  Minn.  57,  16  N.  W.  488;  Brown  v.  Mor- 
rill, 45  Minn.  483,  48  N.  W.  328;  DeCamp  v. 
Chicago,  St.  P.  M.  &  O.  R.  Co.  62  Minn.  207, 
64  N.  W.  392;  Burud  v.  Great  Northern  R. 
Co.  62  Minn.  243,  64  N.  W.  662;  Solun  v. 
Great  Northern  R.  Co.  63  Minn.  233,  65  N. 
W.  443;  Texas  &  P.  R.  Co.  v.  Gains  (Tex. 
Ov.  App.)  26  S.  W.  873;  Preece  v.  Rio 
Grande  Western  R.  Co.  24  Utah,  493,  68 
Pac.  413;  Stacy  v.  Milwaukee,  L.  S.  &  W.  R. 
Co.  85  Wis.  225,  54  N.  W.  779. 

It  will  be  observed  that,  tested  by  its 
ultimate  decision.  Continental  Ins.  Co.  v. 
Chicago  &  N.  W.  R  Co.  also  belongs  to  this 
class  of  cases. 

As  is  apparent  from  the  opinion  in  Con- 
TiNENTAi.  Ins.  Co.  v.  Chicago  &  N.  W.  R. 
.  Co.,  there  is  a  sharp  and  decided  conflict  of 
authority  upon  the  point  whether  the  ques- 
tion of  negligence,  under  the  circumstances 
stated  at  the  beginning  of  the  note,  falls 
within  the  province  of  the  jury,  or  whether, 
upon  the  other  hand,  the  court,  under  such 
circumstances,  should  withdraw  the  question 
from  the  jury  and  direct  a  verdict  for  the 
defendant,  or  set  aside  a  verdict  for  plain- 
tiff as  contrary  to  the  evidence.  The  rea- 
soning employed  by  the  better-considered 
cases  that  take  the  latter  view  is  very  )vell 
presented  in  the  prevailing  opinion  of  San- 
t)om.  J.,  in  Woodward  v.  Chicago,  M  &  St. 
6Ii.R.A.(N.S.) 


P.  R  Co.  145  Fed.  577,  where,  in  support  of 
a  ruling  affirming  the  action  of  the  trial 
court  in  directing  a  verdict  for  defendant, 
he  said:  "It  [presumption  of  negligence] 
is  nothing  but  an  artificial,  rebuttable  pre- 
sumption of  fact,  whose  sole  office  is  to 
change  the  burden  of  proof.  When  that  re- 
sult has  been  attained,  the  presumption  be- 
comes functus  officio.  It  may  not  be  used 
after  the  evidence  of  the  facts  has  been  ad- 
duced to  raise  an  issue  for  the  jury  which 
the  evidence  itself  does  not  present.  Hence, 
in  the  first  instance,  it  is  always  a  question 
of  fact  for  the  court  at  the  close  of  the 
evidence,  whether  or  not  the  presumption 
of  negligence  arising  from  these  statutes 
has  been  overcome  by  the  evidence  of  the 
care  exercised  by  the  defendant." 

Lyon,  J.,  in  Spaulding  v.  Chicago  ft  N.  W. 
R  Co.  33  Wis.  682,  infra,  thus  states  the 
principle  upon  which  the  doctrine  rests: 
"The  better  opinion  seems  to  be  that  no  dis- 
putable presumption  of  law  is  to  be  regarded 
as  testimony  which  must  necessarily  be  sub- 
mitted to  a  jury;  but  its  office  is  merely  to 
determine  upon  which  party  the  onus  pro- 
bandi  is  laid." 

Other  cases  sustaining  the  doctrine  that, 
under  the  circumstances  now  assumed,  the 
question  of  negligence  should  be  taken  away 
from  the  jury,  and  a  verdict  directed  for  de- 
fendant, or  that  a  verdict  for  plaintiff 
should  be  set  aside,  are  Woodward  v.  C!hi- 
cago,  M.  ft  St.  P.  R.  Co.  supra;  Louisville  ft 
N.  R.  Co.  V.  Reese,  85  Ala.  602,  7  Am.  St. 
Rep.  66,  5  So.  283;  Louisville  ft  N.  R.  Co. 
V.  Marbury  Lumber  Co.  126  Ala.  237,  50 
L.R.A.  620,  28  So.  438;  Southern  R.  Co.  v. 
Pace,  114  Ga.  712,  40  S.  K  723;  Indiana,  B. 
&  W.  R  Co.  V.  Craig,  14  111.  App.  407;  Kar- 
sen  V.  Milwaukee  ft  St.  P.  R  Co.  29  Minn. 
12,  11  N.  W.  122;  Daly  v.  Chicago,  M.  ft  St. 
P.  R  Co.  43  Minn.  319,  45  N.  W.  611 ;  Smitli 
V.  Northern  P.  R.  Co.  3  N.  D.  17,  53  N.  W. 
173;  Williams  v.  Southern  R  Co.  130  N.  C. 
116,  40  S.  E.  979;  Spaulding  v.  Chicago  ft 
N.  W.  R.  Co.  supra;  Menominee  River  Sash 
ft  Door  Co.  V.  Milwaukee  &  N.  R.  Co.  91 
Wis.  460,  65  N.  W.  176. 

It  may  be  remarked,  in  this  connection, 

that  the  decision  in  Willian;^^So^thero 

igi  ize      y  ^^ 
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bate  the  prima  facie  presumption  of  negli- 
genoe  raised  bjr  the  fact  of  the  communica- 
tion of  the  fire  is  a  question  of  fact  for  the 
jury. 

Karsen  t.  Milwaukee  &  St.  P.  R.  Co.  29 
Minn.  12,  11  N.  W.  182;  Nichols  v.  Chicago, 
St.  P.  M.  ft  O.  R.  Co.  36  Min.  462,  32  N. 
W.  176;  Hoffman  v.  Chicago,  M.  ft  St.  P. 
R.  Co.  43  Minn.  334,  45  N.  W.  608;  Green- 
field V.  Chicago  &  N.  W.  R.  Co.  83  Iowa,  270, 
49  N.  W.  95;  Olanz  v.  Chicago,  M.  ft  St. 
P.  R.  Co.  119  Iowa,  611,  93  N.W.575;  West 
Side  Mut.  F.  Ins.  Co.  v.  Chicago  ft  N.  W.  R. 
Co.(Iowa)95  N.  W.  193;  Hemmi  v.  Chicago 
O.'W.  R.  Co.  102  Iowa,  26,  70  N.  W.  746; 
McCullen  v.  Chicago  ft  N.  W.  R.  Co.  49 
L.R.A.  642,  41  C.  C.  A.  365,  101  Fed.  66; 


Atchison,  T.  ft  S.  F.  R  Go.  v.  Geiser,  68 
Kan.  281,  76  Pac.  68. 

Ttte  emission  of  an  unusual  amount  of 
sparks  was  evidence  of  negligence. 

Johnson  t.  Chicago,  M.  ft  St  P.  R.  Co. 
31  Miaai.  67,  16  N.  W.  488;  Henry  v. 
Southern  P.  R.  Go.  60  Gal.  176;  Great 
Western  R.  Co.  ▼.  Haworth,  39  Dl.  346; 
Chicago  ft  A.  R.Co.  v.  Quaintance,  68  UL  380; 
Toledo,  W.  ft  W.  R.  Co.  v.  Maxfleld,  72  111. 
96;  Atdiison^  T.  ft  S.  F.  R.  Co.  v.  Uuitt, 
1  Kan.  App.  788^  41  Pac.  1061. 

The  inference  of  negligence  in  the  opera- 
tion and  running  of  the  engine  oould  be 
drawn  from  tho'  fact  that  the  engine  com- 
municated the  fire. 

Rogers  V.  Kansas  City  ft  O.  R.  Co.  62 
Neb.  86,  71  N.  W.  977;   Texas  ft  P.  R.  Co. 


R.  Co.  supra,  appears  to  be  opposed  to  the 
position  subsequently  taken  by  the  same 
coilrt  in  Baker  t.  Roanoke  ft  T.  River  R. 
Co.  133  N.  C.  31,  46  S.  E.  347,  with  respect 
to  the  analogous  question  arising  under  the 
statute  creating  a  presumption  of  negli- 
gence from  the  fact  that  stock  is  killed  by 
a  train. 

It  will  be  observed  that,  upon  the  hy- 
pothesis and  assumption  upon  which  these 
decisions  were  rendered  and  to  which  this 
note  is  confined,  the  only  reason  for  re- 
quiring the  submission  of  the  question  of 
the  defendant's  negligence  to  the  jury 
would  be  to  give  the  jury  an  opportunity  to 
pass  upon  the  credibility  of  the  defendant's 
witnesses,  including  their  honesty  and  ac- 
curacy and  the  justness  of  their  conclusions 
so  far  as  their  testimony  consists  of  con- 
clusions. If,  however,  the  theory  above  ex- 
plained, of  the  scope  and  function  of  the 
presumption  or  prima  facie  case  in  favor 
of  plaintiff,  be  accepted,  it  is  apparent  that 
there  is  no  occasion  for  either  the  court  or 
the  jury  to  pass  upon  the  credibility  of  the 
defendant's  witnesses;  since,  under  that 
theory  and  upon  the  hypothesis  now  as- 
sumed, the  plaintiff  is  left  without  any  evi- 
dence to  support  his  case,  and  must,  there- 
fore, fail,  irrespective  of  the  credibility  of 
the  defendant's  witnesses.  Hence,  the  de- 
cisions in  these  casra,  that  the  question 
should  be  withdrawn  from  the  jury,  or  that 
a  verdict  for  the  plaintiff  should  be  set  aside, 
logically  follow  from  the  adoption  of  the 
theory  that  denies  any  effect  to  the  pre- 
sumption as  substantive  evidence. 

In  Menominee  River  Sash  &  Door  Co.  v. 
Milwaukee  ft  N.  R  Co.  supra,  the  court  dis- 
tinguished the  case  at  bar  from  earlier  cases 
in  the  same  state,  holding  that  the  question 
was  for  the  jury,  upon  the  ground  that  in 
those  cases  the  evidence  indicated  that  the 
fire  in  question  was  catised  not  by  sparks 
or  cinders  thrown  from  the  engine,  but  by 
coal  and  cinders  dropped  on  the  track  under 
circumstances  tending  to  show  that  the  en- 
gine was  not  properly  constructed  and  in 
good  condition,  or  that  there  was  negligence 
in  the  management  of  it;  thus  furnishing 
affirmative  proof  of  negligence,  which  would 
6L.R.A.(N.8.) 


require  the  submission  of  the  case  to  th* 
jury. 

Assuming,  for  the  purposes  of  the  ppint, 
the  soundness  of  the  general  doctrine  sus- 
tained by  the  cases.abovecited,  the  question 
whether  that  doctrine  is  to  be  made  effective 
by  withdrawing  the  question  from  the  jury 
and  directing  a  verdict  for  the  defendant  s^ 
the  close  of  the  evidence,  or  by  permitting 
the  case  to  go  to  the  jury,  and  then  setting 
aside  a  verdict  for  plaintiff,  is  a  matter 
of  local  practice,  and  not  material  for  the 
purposes  of  this  note. 

With  respect  to  many  of  the  cases  which 
have  held  that  the  question  of  negligence 
was  for  the  jury,  it  is  difficult  to  determine 
whether  or  not  they  are  in  point  upon  the 
question  now  under  consideration,  owing  to 
the  uncertainty  whether  they  were  decided 
upon  an  hypothesis  that  excludes  everything 
in  favor  of  the  plaintiff  except  the  presump- 
tion or  prima  facie  case  made  by  proof  that 
the  fire  was  set  by  the  defendant's  engine, 
and  assumes  tliat  the  defendant's  evidence 
was  otherwise  uncontradicted,  conclusive  in 
its  character,  and  as  broad  in  its  scope  as  the 
presumption  itself.  The  following  cases 
may,  however,  be  cited  as  authority  for  the 
doctrine  that,  even  upon  such  hypothesis, 
the  question  is  properly  one  for  the  jury: 
MoCuUen  v.  Chicago  ft  N.  W.  R.  Co.  49 
L.RJV.  642,  41  C.  C.  A.  366,  101  Fed.  66; 
Great  Northern  R.  Co.  t.  Coate,  BS  0.  0.  A. 
382,  115  Fed.  452;  Babcock  v.  Chicago  ft  N. 
W.  R  Co.  62  Iowa,  698,  13  N.  W.  740,  17  N. 
W.  909;  Greenfield  v.  Chicago  4  N.  W.  R 
Co.  83  Iowa,  270,  49  N.  W.  95;  West  Side 
Mut.  F.  Ins.  Co.  V.  Chicago  &  N.  W.  R  Co. 
(Iowa)  96  N.  W.  193;  Hemmi  t.  Chicago 
G.  W.  R.  Co.  102  Iowa,  25,  70  N.  W.  746; 
Atchison,  T.  ft  &  F.  R.  Co.  r.  Geiser,  68 
Kan.  281,  75  Pac.  68;  Brown  t.  Missouri 
P.  R.  Co.  13  Mo.  App.  462. 

Perhaps  the  cases  of  First  Nat.  Bank  v. 
Lake  Erie  ft  W.  R.  Co.  174  111.  36,  60  N.  E. 
1023;  Chicago  ft  A.  R  Co.  r.  Esten,  178  Dl. 
192,  62  N.  E.  964;  and  Farrington  ▼.  Rut- 
Und  R  Co.  72  Vt.  24,  47  Atl.  171,— ought  to 
be  added  to  Uiis  list  of  authorities;  but  it 
is  not  entirely  clear  in  those  cases  that  the 
courts  intended  to  go  so  far  as  to  hold  that 
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V.  Scottish  Union  Nat.  Ins.  Co.  32  Tex.  Civ. 
App.  82,  73  S.  W.  1088. 

Appellant  was  not  required  to  prove  neg- 
ligence in  the  management,  or  in  the  equip- 
ment, by  direct  evidence. 

Louisville,  N.  A.  &  C.  R.  Co.  v.  Stevens, 
87  Ind.  198;  Louisville,  N.  A.  &  C.  R,  Co. 
V.  Krinning,  87  Ind.  8S1;  Louisville,  N.  A. 
&  C.  R.  Co.  v.  McCorkle,  12  Ind.  App.  691, 
40  N.  E.  26;  Terre  Haute  A  L.  R.  Co.  v. 
Walsh,  11  Ind.  App.  13,  38  N.  E.  634;  Ohio 
ft  M.  R.  Co.  v.  Trapp,  4  Ind.  App.  69,  30 
N.  E.  812;  3  Elliott,  Roads,!  1244,  p.  1943. 

It  would  be  enough  to  justify  recovery, 
if  the  evidence  failed  to  show  that  there 
was  not  negligence. 

Sibilrud  v.  Minneapolis  ft  St.  L.  R.  Co. 
29  Minn.  S8,  11  N.  W.  146;   Louisville  ft  N. 


R.  Co.  V.  Malone,  109  Ala.  609,  20  So.  36; 
Huyett  V.  Philadelphia  ft  R.  CL  Co.  23  Pa. 
373;  Hull  v.  Sacramento  Valley  R.  Co.  14 
Cal.  388,  73  Am.  Dec.  656;  Illinois  C.  R.  Co. 
V.  McClelland,  42  111.  356;  Baltimore  ft  0. 
S.  W.  R.  Co.  V.  Tripp,  175  lU.  261,  51  N. 
E.  833;  Grand  Trunk  R.  Co.  v.  Richard- 
son, 91  U.  S.  470,  23  L.  ed.  362;  8  Am.  ft 
Eng.  Enc.  Law,  p.  9;  Johnson  v.  Chicago  ft 
N.  W.  R.  Co.  77  Iowa,  666,  42  N.  W.  612; 
Anderson  v.  Oregon  R.  Co.  46  Or.  211,  77 
Pac.  122;  Burud  v.  Great  Northern  R.  Oo. 
62  Minn.  243,  64  R.  W.  662. 

A  railroad  company,  in  regulating  the 
speed  of  its  train,  must  consider  the  dry- 
ness of  the  season,  the  strength  and  direc-' 
tion  of  the  wind,  the  danger  to  adjacent 
property,    and    the    surrounding    circum- 


the  question  is  for  the  jury,  even  when  the 
plaintiff's  case  rests  entirely  upon  the  pre- 
sumption, and  the  defendant's  evidence  is 
imoontradicted,  inconclusive  in  character, 
and  covers  every  fact  essential  to  relieve 
the  company  of  the  charge  of  negligence. 

The  reasoning  by  which  the  doctrine  of 
these  cases  is  supported  is  clearly  expressed 
in  the  following  statement  from  the  opinion 
of  Beck,  J.,  in  Babcock  v.  Chicago  ft  N.  W. 
R.  Co.  supra,  in  reply  to  the  contention  of 
defendant's  counsel  that  there  was  no  con- 
flict upon  the  question  of  defendant's  care, 
but  that  such  care  was  established  without 
contradictory  prtwf,  and  that  the  trial  court, 
upon  that  ground,  should  have  taken  the 
case  from  the  jury  and  direoted  a  verdict 
for  the  defendant:  "It  is  difficult  to  under- 
stand how  it  can  be  fairly  claimed  that 
there  is  an  absence  of  evidence  tending  to 
show  defendant's  negligence,  in  view  of  the 
fact  that,  under  the  statute  and  decisions 
of  the  court,  the  occurrence  of  the  fire  is 
prima  facie  evidence  of  defendant's  negli- 
gence. The  fire  itself  is  evidence  of  negli- 
gence. It  is,  however,  only  prima  facie  evi- 
dence. But  it  establishes  negligence  which 
must  be  regarded  ae  a  fact  until  other  con- 
tradictory evidence  requires  a  different  con- 
clusion. There  must  of  necessity  be  conflict- 
ing evidence  in  the  case.  The  fire,  under  the 
law,  is  evidence  of  defendant's  negligence; 
the  good  condition  of  the  engine,  the  dili- 
gence of  defendant's  employees,  and  other 
facts  are  evidence  of  defendant's  care.  Here 
is  conflicting  evidence  which  must  be  de- 
termined by  the  jury."  The  ground  of  the 
doctrine  is  explained  still  more  pointedly  and 
concisely  by  the  statement  in  the  opinion 
in  Weet  Side  Mut.  F.  Ins.  Co.  v.  Chicago  & 
N.  W.  R  Co.  supra,  that  the  mere  happen- 
ing of  the  fire  not  only  shifts  the  burden 
of  proof  to  the  defendant  to  show  freedom 
from  negligence,  but  stands  as  substantive 
evidence  of  guilt  on  the  part  of  the  company 
operating  the  train. 

It  is  thus  apparent  that  the  conflict  upon 
the  question  now  under  consideration  is  due 
to  a  difference  of  opinion  as  to  the  scope 
and  function  of  the  presumption  or  prima 
facie  case  arising  from  proof  that  the  Are 
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was  set  by  the  defendant's  engine.  The 
cases  that  deqy  any  effect  to  that  presump- 
tion aa  substantive  evidence  after  defend- 
ant has  introduced  its  evidence  hold,  upon 
the  hypothesis  to  which  this  note  is  limited, 
that  the  question  of  defendant's  negligence 
is  for  the  court,  and  not  for  the  jury.  Those 
that  adopt  the  view  that  the  presumption 
constitutes  substantive  evidence,  even  after 
the  defendant  has  introduced  its  evidence, 
hold  that,  as  a  general  rule,  the  question  U 
for  the  jury. 

The  court,  in  Atchison,  T.  ft  S.  F.  R.  Co 
V.  Geiser,  supra,  suggests  a  possible  distinc 
tion  between  a  case  where  there  is  mere!} 
a  presumption  of  negligence  on  the  part  ol 
the  defendant  and  a  case  where,  by  virtue  oi 
a  statute  like  that  of  Kansas,  proof  that 
the  flre  was  set  by  one  of  the  defendant's 
engines  is  prima  facie  evidence  of  negligence 
on  its  pait.  The  court  said,  in  this  con- 
nection: "In  the  case  at  bar  sufficient  evi- 
dence was  offered  by  the  plaintiff  to  make 
out  a  prima  facie  case.  "The  railway  com- 
pany then  offered  proof  tending  to  establish 
the  fact  that  the  engine  which  set  out  the 
fire  was  equipped  with  the  latest  and  best 
appliances  to  prevent  the  escape  of  fire 
therefrom,  was  in  good  repair,  and  was  be- 
ing skilfully  handled  by  competent  em- 
ployees. Here  was  a  case  of  evidence 
against  evidence.  It  is  hardly  fair  to  say 
that  it  was  presumption  against  evidence, 
or  evidence  against  presumption.  If  it  is 
a  question  of  evidence  against  evidence,  or 
of  a  conflict  of  evidence,  upon  what  theory 
would  the  court  be  authorized  to  take  the 
decision  out  of  the  hands  of  a  jury,  and 
pronounce,  as  a  matter  of  law,  that  the 
railway  company's  witnesses  were  in  aU  re- 
spects to  be  Believed,  and  that  their  con- 
clusions as  to  the  conditions  of  the  engine 
and  the  skill  of  the  employees  were  beyond 
the  pale  of  contradiction?"  This  distinction 
seems  to  be  exceedingly  technical,  and  re- 
ceives but  little,  if  any,  support  from  other 
cases. 

Conceding  the  soundness  of  the  view 
adopted  by  these  cases,  that  the  presump- 
tion stands  as  substantive  evidence  for  tha 
purposes   of   ereating  *  conflict   with  the 
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•tances  which  increase  the  danger  from  fire 
thrown  out  by  the  engines. 

Norfollc  &  W.  R.  Co.  v.  Fritts,  103  Va. 
687,  68  L.R.A.  864,  106  Am.  St.  Rep.  911, 
49  S.  E.  971 ;  Fero  v.  Buffalo  &  State  Line 
R.  Co.  22  N.  y.  209,  78  Am.  Dec.  178; 
Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Kingman, 
49  111.  App.  43;  Cantlon  v.  Baatern  R.  Co. 
45  Minn.  481,  48  N.  W.  22;  Johnson  v. 
Chicago,  M.  &  St.  P.  R.  Co.  31  Minn.  57, 
16  N.  W.  488;  Burud  v.  Great  Northern  R. 
Co.  supra;  Sibley  t.  Northern  P.  R.  Co. 
32  Minn.  626,  21  N.  W.  732. 
The  issue  was  for  the  jury. 
Caswell  V.  Chicago  &  N.  W.  R.  Co.  42  Wis. 
193;  Hagan  v.  Chicago,  D.  &  C.  G.  T.  Junc- 
tion R.  Co.  86  Mich.  615,  49  N.  W.  60»; 
McDoel  T.  Gill,  23  Ind.  App.  96.  53  N.  B. 


956;  Gulf,  C.  4  S.  F.  R.  Co.  v.  Baugh 
(Tex.  Civ.  App.)  43  S.  W.  657;  West  v. 
Chicago  &  N.  W.  R.  Co.  77  Iowa,  654,  36 
N.  W.  479,  42  N.  W.  612;  Preece  v.  Rio 
Grande  Western  R.  Co.  24  Utah,  493,  68 
Pac.  413;  Louisville  A  N.  R.  Co.  v.  Mar- 
bury  Lumber  Co.  132  Ala.  620,  90  Am.  St. 
Rep.  917,  32  So.  746. 

The  excessive  use  of  steam  is  a  fact  com- 
petent to  be  considered  in  determining 
whether  or  not  the  company  exercised  due 
diligence. 

McCormick  v.  Chicago,  R.  I.  4  P.  R.  (to. 
41  Iowa,  193;  Home  Ins.  Co.  v.  Pennsyl- 
vania R.  Co.  11  Hun,  182;  Union  P.  R. 
Co.  V.  DeBush,  12  Colo.  294,  3  L.R.A.  860, 
13  Am.  St.  Rep.  221,  20  Pac.  752. 

The  fact  that  sparks  or  coals  were  acat- 


otherwise  uncontradicted  evidence  of  the  de- 
fendant, it  would  seem  that    the    general 
doctrine  deducible  therefrom,  which  in  gen- 
eral requires  the  submission  of  the  question 
to  the  jury  and  makes  the  jury's  decision 
in  favor  of  the  plaintiff  conclusive,  must  be 
subject  to  an  exception, — at  least  in  those 
jurisdictions  in  which  a  verdict  may  be  set 
aside  upon  the  ground  that  it  is  opposed  to 
the  great  weight  of  evidence,  even  though 
there  is  some  conflict  in  the  evidence, — if  in 
the  trial  court's  opinion  there  is  nothing 
whatever  to  throw  discredit  upon  the  testi- 
mony of  the  defendant's  witnesses,  and  its 
evidence  to  the  effect  that  the  engine  was 
in  a  proper  condition  and  was  properly  op- 
erated is  so  strong  that  a  verdict  for  plain- 
tiff would  be  opposed  to  the  great  weight 
of  evidence.     Such  a  state  of  facts  would 
seem  to  bring  the  class  of  cases  now  under 
consideration  within  the   exception  to  the 
general  rule  that  a  question  depending  upon 
conflicting  evidence  is  for  the  jury.    Hence, 
in  such  a  case  it  would  seem  that  even  the 
courts  which  hold  that  in  general  the  ques- 
tion  of   negligence   is   for   the   jury,   even 
thoqgh  the  defendant's  evidence  is  imcontra- 
dicted,  must- set  aside  a  verdict  for  plaintiff 
on  the  ground  that  it  is  contrary  to  the 
great  weight  of  evidence ;  and  in  some  juris- 
dictions, at  least,  such  a  state  of  facts  would 
justify  it  in  anticipating  such  a  result  and 
directing   a   verdict    for   defendant   at   the 
close  of  the  evidence.    But  this  right  to  set 
aside  a  verdict  for  plaintiff,  or  to  direct  a 
verdict  for  defendant  on  the  weight  of  con- 
flicting  evidence,   is,   in   any   event,   to   be 
exercised  only  in  very  strong  cases,  and  in 
some  jurisdictions  would  probably  be  denied 
altogether. 

The  following  statement  quoted  from  the 
opinion  in  McCullen  v.  Chicago  4  N.  W. 
R.  Co.  49  L.R.A.  642,  41  C.  C.  A.  365,  101 
Fed.  66,  supra,  suggests  such  an  exception  to 
the  general  doctrine:  "We  are  of  opinion 
that  the  correct  view  is  that,  when  the  evi- 
dence which  is  offered  by  a  plaintiff  to  make 
out  his  cause  of  action  creates  a  presump- 
tion of  negligence,  the  case  should  be  sub- 
mitted to  the  jury, — ^unless  the  rebutting 
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evidence  is  so  clear  and  circiunstantial  that 
no  reasonable  person  could  doubt  its  verity." 
It  would  seem  that  the  decision  in  Wood- 
ward V.  Chicago,  M.  4  St.  P.  R.  Co.  146  Ted. 
577,  approving  the  action  of  the  trial  court 
in  directing  a  verdict  for  defendant,  might 
have  been  referred  to  this  exception  to  the 
general  doctrine,  which  requires  the  submis- 
sion of  the  question  to  the  jury,  without 
denying  that  the  presumption  in  favor  of 
the  plaintiff  created  a  conflict  with  the 
otherwise  uncontradicted  evidence  of  the  de- 
fendant. In  fact,  in  one  part  of  the  opinion 
in  that  case  it  is  expressly  stated  that  the 
action  of  the  trial  court  in  directing  a  ver- 
dict for  defendant  was  upon  the  ground  that 
the  evidence,  though  conflicting,  was  of  so 
conclusive  a  character  that  the  court,  in  the 
exercise  of  a  sound  judicial  discretion,  would 
set  aside  a  verdict  in  opposition  to  it.  In 
a  subsequent  part  of  the  opinion,  however, 
as  already  shown,  the  court  adopted  the  view 
that  the  presumption  has  no  effect  as  sub- 
stantive evidence  after  the  defendant's  evi- 
dence has  been  introduced. 

Upon  principle,  the  most  satisfactory  view 
of  the  question  now  under  consideration 
would  seem  to  be  that  which  regards  the 
presumption  or  prima  facie  case  in  favor  of 
the  plaintiff  as  in  the  nature  of  substantive 
evidence  for  the  purpose  of  creating  a  con- 
flict in  the  evidence,  notwithstanding  that 
the  defendant's  evidence  is  uncontradicted, 
is  conclusive  in  its  character,  and  covers 
every  essential  fact  to  relieve  the  defendant 
of  the  charge  of  negligence;  but  which  con- 
cedes that,  as  in  other  cases  of  conflicting 
evidence,  a  verdict  for  plaintiff  may,  in  rare 
instances,  be  set  aside  on  the  ground  that  it 
is  contrary  to  the  great  weight  of  evidence, — 
or,  if  the  local  practice  permits,  that  a  verdict 
may,  for  the  same  reason,  be  directed  for 
the  defendant  at  the  close  of  the  evidence, — 
in  the  event  that  it  seems  very  clear  to  the 
trial  court  that  there  is  nothing  to  dis- 
credit the  defendant's  witnesses,  and  th.it 
their  evidence  is  very  strong,  and  greatls 
outweighs  the  conflicting  evidence  furnished 
by  the  presumption  or  prima  facie  case  in 
favor  of  the  plaintiff.  It  may.  perhaps,  be 
urged,  against  such  an  exception  to  the  gen- 
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tered  upon  its  roadbed  in  such  quantities  as 
to  endanger  property  on  abutting  premises 
raised  an  inference  of  gome  weight,  that  the 
engines  were  improperly  constructed  or 
managed. 

Field  V.  New  York  C.  R.  Co.  32  N.  Y. 
339  J  O'Neill  t.  New  York,  0.  &  W.  R.  Co. 
116  N.  Y.  679,  6  L.R.A.  691,  22  N.  E.  217; 
BedeU  t.  Long  Island  R.  Co.  44  N.  Y.  367, 
4  Am.  Rep.  6S8;  Frace  v.  New  York,  h. 
E.  &  W.  R.  Co.  68  Hun,  325,  22  N.  Y.  Supp. 
958;  Jacksonville,  X.  &  K.  W.  R.  Co.  t. 
Peninsular  Land,  Transp.  &  Mfg.  Co.  27 
Fla.  1, 17  L.R.A.  33,  9  So.  663;  Great  North- 
ern R.  Co.  T.  Coats,  63  C.  C.  A.  382,  116 
Fed.  452;  Bills  t.  New  York  C.  R.  Co.  84 
N.  Y.  6;  Anderson  v.  Or^on  R.  Co.  and 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Geiser,  aupra. 

Messrs.  Brown,  Abbott,  &  Sonisen,  for 
respondent: 

Whether  or  not  the  statutory  presumption 
is  overcome  by  evidence  introduced  by  the 
respondent  is,  in  a  case  like  this,  a  ques- 
tion of  law  for  the  court 


Karsen  v.  Milwaukee  *  St.  P.  R.  Co.  SB 
Minn.  12,  11  N.  W.  122. 

The  office  of  the  statutory  presumption 
is  merely  to  determine  upon  which  party 
the  onus  probandi  is  laid. 

Sibilnid  v.  Minneapolis  &  St.  L.  R.  Co. 
29  Minn.  68,  11  N.  W.  146;  J<ritn80n  r. 
Chicago,  M.  &  St.  P.  R.  Co.  31  Minn.  57, 
16  N.  W.  488;  Sibley  t.  Northern  P.  R. 
Co.  32  Minn.  626,  21  N.  W.  732;  Mahoney 
T.  St.  Paul,  M.  &  M.  R.  Co.  35  Minn.  361, 
29  N.  W.  6;  Nichols  v.  Chicago,  St  P.  M.  4 
0.  R.  Co.  36  Minn.  452,  32  N.  W.  176; 
Dean  ▼.  Chicago,  M.  ft  St  P.  R.  Co.  39  Minn. 
413,  12  Am.  St  Rep.  669,  40  N.  W.  270; 
Daly  T.  Chicago,  M.  &  St  P.  R.  Co.  43  Minn. 
319,  45  N.  W.  611;  Hoffman  v.  Chicago,  M. 
&  St  P.  R.  Co.  43  Minn.  334,  46  N.  W.  608; 
Doyscher  ▼.  Chicago,  M.  &  St  P.  R.  Co. 
43  Minn.  427,  46  N.  W.  719;  Wilson  ▼. 
Northern  P.  R.  Co.  43  Minn.  519,  45  N.  W. 
1 132;  DeCamp  t.  Chicago,  St  P.  M.  k  O. 
R.  Co.  62  Minn.  207,  64  N.  W.  392;  Burud 
V.  Great  Northern  R.  Co.  62  Minn.  243,  64 


eral  doctrine  requiring  the  submission  of  the 
question  to  the  jury,  that  the  difference  be- 
tween the  difffirent  cases  with  respect  to 
the  credibility  of  defendant's  witnesses  is 
only  one  of  degree,  and  that,  if  the  question 
of  their  credibility  is  for  the  jury  in  any 
case,  it  must  be  so  in  every  case.  It.  is  to 
be  observed,  however,  that  this  objection 
would  be  equally  valid  against  setting  aside 
a  verdict  in  any  case  on  the  ground  that  it 
is  opposed  to  the  great  weight  of  evidence  if 
there  is  any  conflict  in  the  evidence. 

It  must  be  conceded,  however,  that  there 
is  a  decided  tendency  on  the  part  of  the 
courts  to  deny  any  effect  to  the  presumption 
or  prima  facie  case  as  substantive  evidence 
after  the  defendant  has  introduced  its  evi- 
dence, and,  therefore,  to  hold  that  not  mere- 
ly in  exceptional  cases,  but  in  every  case  in 
which  the  defendant's  evidence  is  uncontra- 
dicted, is  conclusive  in  its  character,  and 
covers  every  fact  essential  to  exonerate  the 
defendant,  the  question  of  defendant's  neg- 
ligence must  be  taken  away  from  the  jury 
and  a  verdict  directed  for  defendant,  or,  at 
least,  that  a  verdict  for  plaintifT  should  be 
sat  asde  as  contrary  to  the  evidence. 

It  is  to  be  observed  that,  according  to  this 
theory,  a  verdict  is  directed  for  defendant,  or 
a  verdict  for  plaintiff  is  set  aside,  upon  the 
ground  that  there  is  no  conflict  in  the  evi- 
dence, and  not, — as  under  the  exception 
above  stated  to  the  general  doctrine  which 
regards  the  presumption  as  substantive  evi- 
dence creating  a  conflict, — upon  the  ground 
that  in  the  particular  case  the  evidence, 
though  conflicting,  is  so  strongly  in  favor  0f 
the  defendant  that  a  verdict  for  plaintiff 
would  be  contrary  to  the  great  weight  of 
evidence.  It  is  also  to  be  noted  that,  under 
the  doctrine  that  denies  any  effect  to  the 
presumption  as  substantive  evidence,  the 
rule  which  requires  the  direction  of  a  verdict 
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for  the  defendant,  or  the  setting  aside  of  a 
verdict  for  plaintiff,  is  entirely  mdependent 
of  the  question  whether  the  local  practice 
makes  the  fact  that  the  defendant's  case 
is  supported  by  the  great  weight  of  evidence., 
though  the  evidence  is  to  some  extent  con- 
flicting, a  ground  for  setting  aside  a  verdict 
for  plaint^,  or  directing  a  verdict  for  de- 
fendant, whereas,  under  the  exception  to  the 
doctrine  which  regards  the  presumption  as 
substantive  evidence,  the  right  to  direct  a 
verdiet  for  defendant,  or  to  set  aside  a  ver- 
dict for  plaintiff,  is  dependent  on  the  exist- 
ence, under  the  local  practice,  of  such 
ground  for  the  direction  or  setting  aside  of 
a  verdict. 

But,  even  if  it  be  regarded  as  embodying 
the  true  general  principle,  the  doctrine  which 
in  general  requires  the  withdrawal  of  the 
question  from  the  jury,  though  applicable 
to  every  case  which  presents  the  situation 
covered  by  the  hypothesis  assumed  in  this 
note,  will,  after  all,  apply  to  a  comparatively 
limited  number  of  cases;  since  even  slight 
circumstances,  in  addition  to  the  presump- 
tion or  prima  facie  case,  tending  to  indicate 
negligence  on  the  part  of  the  defendant,  will 
raise  a  conflict  of  evidence  which  will  take 
the  case  out  of  the  operation  of  the  doctrine. 
In  some  instances,  doubtless,  as  intimated  in 
Menominee  River  Sash  &  Door  Co.  v.  Mil- 
waukee &  N.  C.  R.  Co.  91  Wis.  447,  65  N.  W. 
176,  the  very  circumstances  under  which 
the  fire  was  started  will,  of  themselves,  suf- 
fice for  this  purpose.  So,  of  course,  the 
doctrine  will  often  be  defeated  because  of 
the  inconclusive  character  of  the  evidence 
with  respect  to  one  or  more  of  the  facts  es- 
sential to  exonerate  the  defendant  from  neg- 
ligence, or  because  of  its  failure  to  cover  all 
of  those  facts,  or,  as  it  is  sometimes  ex- 
pressed, because  it  is  not  as  broad  as  Mm 
presumption.  ^^  , 
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N.  W.  662 ;  Soluir  t.  Oreat  Northern  R.  Co. 
63  Minn.  833,  65  N.  W.  443. 

The  presumption  of  negligence  is  over- 
come by  satisfactory  proof  that  the  engine 
waa  provided  with  suitable  appliances  to 
prevent  the  esc<ipe  of  sparks,  that  it  was 
in  good  order,  and  that  it  was  carefully 
and  skilfully  operated. 

Rosen  v.  Chicago  G.  W.  R.  Co.  27  O.  C. 
A.  634,  49  U.  S.  App.  647,  83  Fed.  3«0; 
Cantlon  v.  Eastern  R.  Co.  45  Minn.  481, 
48  N.  W.  22;  Hoffman  v.  Chicago,  M.  & 
St.  P.  R.  Co.  mipra. 

Jaggard,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  to  recover  damages 
eaused  by  a  fire  set  by  the  engine  of  de- 
fendant and  respopdent.  The  plaintiff  and 
appellant,  an  insurance  company,  paid  the 
loss  on  property  insured  by  it  and  was 
subrogated  to  the  rights  of  the  insured 
against  the  defendant.  At  the  close  of  the 
testimony,  the  court  directed  a  verdict  for 
defendant.  From  a  motion  denying  a  new 
trial,  this  appeal  was  taken. 

The  statute  of  this  state  (Gen.  Stat.  1894, 
f  2700)  provides  that  the  owner  of  proper- 
ty burned  by  fire  thrown  from  an  engine 
can  recover  damages  from  the  railroad  com- 
pany without  being  required  to  show  de- 
fects in  the  engine  or  negligence  on  the  part 
of  employees.  The  fact  of  fire  is  prima  facie 
evidence  of  negligence.  The  cases  constru- 
ing this  section  in  this  state,  and  similar 
statutes  in  other  states,  are  not  harmonious. 
Many  of  them  hold  that  it  is  necessarily 
for  the  jury  to  weigh  the  statutory  pre- 
sumption of  negligence  in  the  boJance 
against  the  evidence  of  defendant  in  re- 
buttal. Greenfield  v.  Chicago  &  N.  W.  R. 
Co.  83  Iowa,  270,  49  N.  W.  96;  West  Side 
Mut.  F.  Ins.  Co.  V.  Chicago  ft  N.  W.  R. 
Co.  (Iowa)  05  N.  W.  193;  Qlanz  v.  Chica- 
go, M.  A  St.  P.  R.  Co.  119  Iowa,  611,  93 
N.  W.  576;  Eenuni'v.  Chicago  G.  W.  R. 
Co.  102  Iowa,  26,  70  N.  W.  746;  Great 
Northern  R.  Co.  v.  Coats,  53  C.  C.  A.  382, 
116  Fed.  462;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Bales,  16  Kan.  252;  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Geiser,  88  Kan.  281,  75  Pac. 
68;  St.  Louis,  V.  &  T.  H.  R.  Co.  v.  Funk, 
86  111.  460  (cf.  Chicago  &  A.  R.  Co.  v. 
Quaintance,  58  111.  389) ;  Sappington  v. 
Missouri  P.  R.  Co.  14  Mo.  App.  86,  90; 
Palmer  v.  Missouri  P.  R.  Co.  76  Mo.  217; 
Huff  V.  Missouri  P.  R.  Co.  17  Mo.  App. 
366;  Babcock  v.  Chicago  &  N.  W.  R.  Co. 
62  Iowa,  693,  13  N.  W.  740,  17  N.  W.  909, 
72  Iowa,  197,  28  N.  W.  644,  33  N.  W.  628; 
Hagan  v.  Chicago,  I>.  t  C.  G.  T.  Junction 
R.  Co.  86  Mioh.  615,  49  N.  W.  509;  2 
Thomp.  Neg.  p.  840.  Railway  companies 
argue  against  this  rule  that  it  amounts 
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to  judicial  legislation,  inasmuch  as  it  con- 
verts a  presumption,  rebuttable  under  the 
statute,  into  an  unrebuttable  one  in  effect; 
and  that  it  deprives  them  in  every  in- 
stance of  the  right  to  try  the  force  of  the 
r«A>uttable  evidence  against  the  presump- 
tion before  the  court,  and  enables  incendi- 
aries in  practical  result  to  sell  them  their 
crops  and  improvements  at  a  price  fixed 
by  hostile  juries. 

According  to  other  authorities,  rebuttal 
by  proof  that  the  engine  was  prc^erly  con- 
structed, equipped,  inspected,  maintained, 
and  operated  is  as  broad  as  the  presump- 
tion of  negligence,  and  justifies  the  trial 
court  in  directing  a  verdict  for  defendant. 
Daly  V.  Chicago,  M.  St,  St.  P.  R.  Co.  43 
Minn.  S19,  45  N.  W.  611;  Rosen  v.  CaUca- 
go  G.  W.  R.  Co.  27  C.  C.  A.  634,  40  U.  S. 
App.  647,  83  Fed.  300;  Anderson  ▼.  Oregon 
R.  Co.  46  Or.  211,  77  Pae.  119;  Indiana, 
B.  4  W.  R.  Co.  V.  Craig,  14  111.  App.  407; 
Gulf,  C.  ft  S.  F.  R.  Co.  v.  Benson,  60 
Tex.  407,  6  Am.  St.  Rep.  74,  6  S.  W.  822; 
Missouri,  K.  ft  T.  R.  Co.  v.  Stafford  (Tex. 
Civ.  App.)  31  8.  W.  319;  Menominee  Riv- 
er Sash  &  Door  Co.  v.  Milwaukee  ft  N.  R. 
Co.  91  Wis.  447,  66  N.  W.  176;  Smith  ▼. 
Northern  P.  R.  Co.  3  N.  D.  17,  23,  53  N. 
W.  173;  Louisville  ft  N.  R.  Co.  v.  Mar- 
bury  Lumber  Co.  125  Ala.  237,  60  L.R.A. 
620,  28  So.  438.  Cf.  Kurz  ft  H.  loe  Co.  v.. 
MUwaukee  ft  N.  R.  Go.  84  Wis.  171,  63  N. 
W.  850;  Johnson  v.  Northern  P.  R.  Co.  1 
N.  D.  364,  48  N.  W.  227;  2  Thomp.  Neg. 
796,  note  30.  In  language,  more  pictur- 
esque than  temperate.  Judge  Thompson  has 
insisted  thai  the  rule  last  stated  involves 
a  complete  obfusoation  of  the  line  which 
separates  the  province  of  the  court  and  the 
prorinee  of  ^e  jury,  and  that  here  is  a 
case  where  evidence  of  a  cogent  nature  is 
opposed  to  the  testimo^  of  the  agents  and 
employees  of  a  railroad  company,  who,  as 
experience  will  show,  will,  in  almost  every 
case,  swear  up  to  the  necessary  mark,  and 
to  whom  nothing  is  more  common  than  to 
lie  on  the  witness  stand.  "In  nearly  every 
such  case  the  railway  company  will  come 
forward  with  its  creatures,  and  prove  that 
the  engine  was  a  good  one,  that  it  was 
suitably  equipped  with  appliances  to  pre- 
vent scattering  fire;  and  many  courts  have 
held  such  evidence  to  constitute  a.  defense, 
and,  assuming  its  truthfulness,  have  taken 
the  question  from  the  jury,  tiius  perform- 
ing their  office  in  passing  upon  the  truth- 
fulness of  the  evidence  in  the  case.  The 
meadow,  the  stack,  or  the  bam  of  the  mis- 
erable farmer  has  been  burned  up  by  the 
railroad  company,  for  its  own  profit,  and 
the  farmer,  in  his  misery  and  wretchedness, 
finds  himself  without  any  other  remedy 
i^an  to  rail  at  the  lawyers  and  judges,  m 
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to  put  dynamite  on  the  railroad  traek."    2 
Hiomp.  Neg.  pp.  796,  840,  844. 

The  contrast  of  the  two  views  was  well 
illustrated  and  judicially  stated  in  a  lead- 
ing recent  case,  Great  Northern  R.  Co,  v. 
Coats,  53  C.  C.  A.  382,  115  Fed.  452.  Thay- 
er, J.,  for  the  majority  of  the  court,  held 
that  where  the  company  produced  testimony 
not  directly  contradicted,  tending  to  show 
that  the  locomotive  was  properly  construct- 
ed, equipped,  inspected,  and  operated,  it 
was  the  province  of  the  jury  to  determine 
whether  the  statutory  presumption  of  neg- 
ligence was  overcome.  "We  cannot  well 
understand,"  he  said,  "upon  what  theory 
the  statement  of  persons  who  were  in  charge 
of  a  locomotive  when  it  occasioned  a  dis- 
astrous fire,  that  it  was  properly  and  pru- 
dently managed,  etc.,  must  be  accepted  by 
a  court  as  conclusive,  and  as  overturning, 
as  a  matter  of  law,  the  presumption  of  neg- 
ligence raised  by  other  testimony.  It  would 
seem,  rather,  that  the  triers  of  the  fact 
ought,  in  siich  a  case,  to  consider  how  far 
the  interest  of  such  witnesses — their  natu- 
ral desire  to  absolve  themselves  from  all 
blame — may  have  colored  their  evidence; 
and  how  far  their  statements  are  consist- 
ent with  other  facts  and  circumstances 
which  have  been  proved.  If  a  court  under- 
takes to  weigh  such  evidence,  and  say  that 
the  witnesses  are  credible,  and  also  to  de- 
cide as  to  the  effect  of  tbe  proof,  it  plain- 
ly assumes  the  functions  ot  the  jury,  or 
ait  least  a  function  which  is  discharged  by 
the  jury  in  otiier  cases."  On  the  other 
band,  Sanborn,  J.,  dissenting,  after  a  ref- 
erence to  a  number  of  cases  supporting 
bis  views,  and  a  consideration  of  the  na- 
ture of  rebuttable  presumptions,  held  that 
"the  result  is  that  it  was,  in  the  first  in- 
stance a  question  of  law  for  the  court  be- 
low in  this  case  whether  or  not  the  pre- 
sumption of  negligence  in  the  operation  of 
the  defendant's  locomotive,  which  arose 
from  the  scattering  of  the  sparks  or  coals 
and  the  setting  of  the  fire,  was  overcome  by 
the  testimony  for  the  defendant;  and,  if 
the  testimony  of  its  proper  employees  that 
there  was  no  negligence  in  the  operation  of 
the  engine  was  uncontradicted,  and  was  as 
broad  as  the  presumption,  then  that  pre- 
sumption was  overcome,  as  a  matter  of 
law,  and  it  was  the  duty  of  the  trial  court 
to  withdraw  this  charge  of  negligence  from 
the  consideration  of  the  jury  on  the  motion 
of  the  defendant."  The  opinion  of  the  ma- 
jority of  that  court  was  followed  and  ap- 
proved in  all  respects  in  the  recent  and 
well-considered  case  of  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Oeiser,  supra.  Much  ot  the  ap- 
parent inconsistency  between  these  two  lines 
of  oases  arises  from  the  natural,  but  in- 
correct, extensions  of  formula  of  th*  rule 
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b^ond  the  just  determination  of  particular 
states  of  facts  into  general  propositions  of 
law.  Thus,  in  tbe  Federal  case  quoted  the 
majority  of  the  court  found  it  "profitable" 
to  refer  to  other  independent  evidence  of 
negligence  sufficient  to  have  justified  it* 
conclusion,  as,  for  example,  to  that  which 
concerned  the  operations  of  the  train  with 
reference  to  the  care  which  ought  to  have 
been  exercised  on  a  very  windy  day  past 
a  place  where  there  was  considerable  conf- 
bustible  material  on  the  right  of  way,  and 
buildings  were  near  by. 

Under  the  decisions  of  this  state,  the 
rule  is  that  the  statute  throws  the  burden 
of  proof  upon  the  defendant  to  rebut  the 
presumption  of  actionable  negligence  on  its 
part,  upon  proof  by  the  plaintiff  that  a  fire 
was  kindled  upon  his  lands  adjoining  a 
railway  track  by  sparks  from  defendant's 
locomotive;  that  the  defendant  may  rebut 
this  presumption  by  sufficient  proof  of  its 
nonconnection  as  cause,  or  of  such  construc- 
tion, equipment,  maintenance,  and  operation 
of  the  engine  as  was  required  in  the  exer- 
cise of  care  commensurate  with  all  the  cir- 
cumstances of  the  particular  case.  Such 
rebuttal  proof  must  conform,  as  to  charao- 
ter  and  extent,  to  the  standard,  by  which  in 
ordinary  cases  is  measured  the  propriety 
of  a  holding  by  a  trial  court  that  a  de- 
fendant, against  whom  a  prima  facie  case 
of  negligence  has  been  made,  is  free  from 
fault,  as  a  matter  of  law.  The  adequacy  of 
such  proof  by  a  defendant  must  also  be  de- 
termined in  view  of  any  other  facts  ap- 
pearing in  Pie  testimony  in  addition  to 
those  sufficient  to  give  rise  to  the  statutory 
presumption,  which  tend  to  show  negligence. 
Unless  the  rebutting  evidenoe  as  to  both 
the  facts  and  the  inferences  reasonably  to 
be  drawn  from  them  is  conclusive,  the  ques- 
tion is  for  the  jury.  Burud  v.  Great 
Northern  R.  Co.  62  Minn.  243,  64  N.  W. 
562  (which  was  decided  after  express  ref- 
erence to  Karsen  v.  Milwaukee  &  St.  P.  R. 
Co.  29  Minn.  12,  11  N.  W.  122) ;  Sibilrud 
V.  Minneapolis  &  St.  L.  R.  Od.  29  Minn. 
59,  11  N.  W.  146;  Johnson  v.  Chicago,  M. 
4  St.  P.  R.  Co.  31  Minn.  57,  16  N.  W.  488; 
Nichols  V.  Chicago,  St.  P.  M.  &  0.  R.  Co. 
36  Minn.  452,  32  N.  W.  176;  Dean  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  39  Minn.  413,  12 
Am.  St.  Rep.  659,  40  N.  W.  270;  Daly  v. 
Chicago,  M.  &  St.  P.  R.  Co.  43  Minn.  319, 
at  page  322,  45  N.  W.  611,  at  page  612; 
Doyscher  v.  Cliicago,  M.  &,  St  P.  R.  Co. 
43  Minn.  427,  45  N.  W.  719;  Wilson  v. 
Northern  P.  R.  Co.  43  Minn.  519,  45  N. 
W.  1132;  De  Camp  v.  Chicago,  St.  P.  M. 
&  O.  R.  Co.  62  Minn.  207,  64  N.  W.  392; 
Solum  V.  Great  Northern  R.  Co.  63  Minn. 
233,  66  N.  W.  443;    Rosen  v.  Chicago  & 
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W.  R.  Co.  27  C.  C.  A.  534,  4»  U.  S.  App. 
647,  83  Fed.  300. 

In  this  case  piaintiff  established  the  facts 
•ufSciect  to  give  rise  to  the  statutory  pre- 
sumption. To  rebut  this  presumption  the 
defense  was:  First,  that  the  engine  was 
equipped  with  the  best  approved  modem  ap- 
pliances for  the  arrest  of  sparks  and  to  pre- 
vent the  escape  of  cinders,  all  of  which  were 
in  the  best  condition;  second,  that  the 
engine  was  operated  by  not  only  men  of 
unquestioned  skill,  but  in  such  manner,  at 
the  time  in  question,  as  to  reduce  the  dis- 
charge of  sparks  to  a  minimum;  third,  that 
no  locomotive  can  be  so  constructed  and 
practically  operated  as  to  prevent  the  es- 
cape of  fire  as  is  claimed  to  have  occurred 
in  this  case.  We  are  of  opinion  that 
this  rebuttal  testimony  was  not  sufficient  to 
have  justified  the  trial  court  in  taking  the 
case  from  the  jury,  because,  first,  the  plain- 
tiff introduced  affirmative  circumstantial  evi- 
dence of  negligence  in  addition  to  proof  of 
the  facts  essential  to  raise  the  statutory 
presumption  of  defendant's  negligence;  sec- 
ond, the  rebuttal  testimony  depended  in 
part  on  evidence  of  witnesses  whose  credi- 
bility was  for  the  jury;  third,  it  consisted 
largely  (1)  of  expert  testimony,  to  the  ef- 
fect that  no  engine  could  be  practically  so 
operated  as  not  to  start  fires  at  the  dis- 
tance here  involved,  which  wm  inconclusive 
and  not  entirely  consistent,  and  (2)  of  ex- 
pert testimony  that  the  engine  was  operated 
in  a  careful  manner,  which  was  based  upon 
too  narrow  an  hypothesis. 

First.  Where  there  is  other  evidence  of 
negligence  in  addition  to  proof  of  the  facts 
which  was  prerequisite  to  the  statutory  pre- 
sumption of  negligence,  the  question  is  for 
the  jury,  and  not  for  the  court  Preece  ▼. 
Rio  Grande  Western  R.  Co.  24  Utah,  493,  68 
Pac.  413.  Such  evidence  may,  and  ordinari- 
ly must,  be  circumstantial  in  character.  At- 
chison, T.  &  S.  F.  R.  Co.  V.  Bales,  16  Kan. 
252;  Philadelphia  &  R.  R.  Co.  v.  Schultz, 
03  Pa.  344;  Jacksonville,  T.  &.  K.  W.  R. 
Co.  T.  Peninsular  Land,  Transp.  &  Mfg.  Co. 
27  FU.  1,  17  L.R.A.  33,  47,  9  So.  661.  "It 
is  manifest  that  it  might  be  difficult,  if 
not  impossible,  for  a  party  to  show,  and 
the  jury  to  find,  the  precise  act  or  thing 
which  constituted  negligence.  For  instance, 
the  evidence  might  be  perfectly  conclusive 
to  show  thai  the  employees  of  the  company 
had  managed  the  engine  in  an  unskilful  and 
improper  manner,  and  that  a  fire  had  been 
caused  thereby;  but  a  party  might  not  be 
able  to  prove  the  specific  negligent  act, — 
whether  it  was  in  running  the  train  too 
fast,  putting  on  too  much  steam,  opening 
drafts,  or  supplying  fuel,  or  in  what  it  was." 
Caswell  v.  Chicago  &  N.  W.  R.  Co.  42  Wis. 
193,  followed  in  McDoel  r.  Gill,  23  Ind. 
■  L.R.A.(N.&) 


App.  95,  53  N.  K.  956.  "From  the  multitude 
of  decisions  in  cases  of  this  kind,  it  ap- 
pears that  the  courts  have  been  extremely 
liberal  in  allowing  a  recovery.  .  .  .  Even 
in  cases  where  the  proof  of  negligence  is 
cast  upon  the  plaintiff,  slight  circumstances 
have  been  held  sufficient  to  sustain  the 
burden."  Elliott,  J.,  in  Union  P.  R.  Co.  v. 
De  Busk,  12  Colo.  294,  3  L.R.A.  350,  13  Am. 
St.  Rep.  221,  226,  20  Pac.  762.  And  see 
Dean  v.  Chicago,  M.  &.  St.  P.  R.  Co.,  supra; 
Hoffman  v.  Chicago,  M.  A:  St.  P.  R.  Co.  43 
Minn.  334,  46  N.  W.  608.  Negligence  may  be 
affirmatively  proved  by  the  emission  of  cin- 
ders unusual  in  qiuintity  or  size  or  carried 
to  an  unusual  height  or  distance.  Ander- 
son V.  Oregon  R.  Co.  46  Or.  211,  77  Pac.  119, 
collecting  cases  at  page  122;  Jacksonville, 
T.  &  K.  W.  R.  OOk  ▼.  Peninsular  Land, 
Transp.  &,  Mfg.  Co.  supra;  Bedell  v.  Long 
Island  R.  Co.  44  N.  Y.  367,  4  Am.  Rep.  688. 
Although  such  circumstantial  evidence  is 
not  of  th»  most  satisfactory  or  conclusive 
character  the  jury  should  w«igh  it.  John- 
son V.  Chicago,  M.  &  St.  P.  R.  Co.  31  Minn. 
69,  16  N.  W.  488;  O'Neill  v.  New  York,  O. 
So  W.  R.  Co.  115  N.  Y.  683,  5  LJLA.  691, 
22  N.  E.  217;  Henry  v.  Southern  P.  R. 
Co.  50  Cal.  176;  Great  Western  R.  Co.  v. 
Ha  worth,  39  111.  346;  Chicago  4  A.  R.  Co. 
V.  Quaintance,  68  111.  389;  Texas  &  P. 
R.  Co.  V.  Scottish  Union  Nat.  Ins.  Co.  32 
Tex.  Civ.  App.  82,  78  S.  W.  1088;  Giant 
V.  Chicago,  M.  &  St.  P.  R.  Co.  119  Iowa, 
611,  93  N.  W.  675.  In  Huyett  t.  Philadel- 
phia &  R.  R.  Co.  23  Pa.  373,  Lowrie,  J.,  said: 
"When  we  find  fires  started  by  a  locomotive 
at  distances  of  80  to  150  feet  from  the  road, 
how  can  we  say  that  there  is  no  evidence 
of  carelessness."  That  a  fire  was  started 
at  a  distance  of  60  feet  (Chicago  t  N.  W. 
B,  Co.  ▼.  McCahill,  66  III.  29),  of  63  feet 
(Louisville  &  N.  R.  Co.  y.  Malone,  109  Ala. 
509,  20  So.  33),  of  6S  feet  (Louisville,  E. 
&  St.  L.  ConsoL  R.  Co.  v.  Black,  64  UL  App. 
85),  or  of  100  feet  (Illinois  C.  R.  Co.  v. 
McClelland,  42  111.  356),  has  been  held  to 
be  substantive  and  independent  evidence  of 
defendant's  negligence,  to  be  considered  by 
the  jury.  And  see  Hull  v.  Sacramento  Val- 
ley R.  Co.  14  Cal.  388,  73  Am.  Dec.  656; 
Anderson  v.  Oregon  R.  Co.  supra;  Sibilrud 
V.  Minneapolis  &,  St  L.  R.  Co.  29  Minn.  68, 
11  N.  W.  146.  On  the  other  hand,  in  Smith 
V.  Northern  P.  R.  Co.  3  N.  D.  17,  24,  53 
N.  W.  173,  it  is  held  that  the  mere  fact 
that  sparks  set  fire  out  at  a  distance  of 
118  feet  from  the  track  in  a  heavy  wind 
is  not  affirmative  evidence  of  negligence. 
That  case  has  been  severely  criticized  (2 
Thomp.  Neg.  796),  and  is  not  in  harmony 
with  the  weight  or  the  better  reason  of  the 
authorities.  r^i^]r> 
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nsual  emission  of  sparks,  almost  burning 
tlie  witness,  a  neighboring  fanner  (Sassee), 
and  terrifying  his  team,  which  had  been 
familiar  with  the  track  for  sixteen  years. 
Tliis  was  at  a  distance  of  6  or  8  rods  from 
the  right  of  way.  This  witness  saw  the 
fire  on  the  premises  of  the  insured  started 
at  the  same  time.  The  facts  that  the  fire 
was  set  at  a  distance  of  107  feet,  as  the 
defendant  insists,  or  of  130  or  150  feet,  as 
the  plaintiff  insists,  from  Uie  track,  and 
that  the  point  of  ignition  was  about  15 
feet  abore  the  ground,  and  other  facts  to 
which  this  witness  testified,  were  additional 
circumstances  to  be  considered  1^  the  jury. 
That  so  terrific  a  wind  as  in  this  case — 
which  will  subsequently  be  fully  described — 
did  not  put  out  the  sparks  was  also  for  the 
jury,  both  from  the  defendant's  point  of 
view,  that  the  only  efi'ect  of  a  considerable 
exhaust  would  have  been  to  have  sent  the 
sparks  high  in  the  air  above  the  engine, 
and  that  such  a  wind  would  carry  the 
sparks  and  keep  them  alive  for  the  very 
short  time  required  to  cover  the  distance, 
and  from  the  plaintiff's  point  of  view,  that 
such  a  wind  would  have  put  out  any.  ordi- 
nary cinder  like  a  blow  from  a  club,  and 
that  therefore  this  cinder  must  have  left 
the  engine  in  a  state  of  negligently  incom- 
plete combustion,  and  that  the  height  of 
tbe  point  of  ignition  argued  an  excessive 
draft 

Second.  The  testimony  as  to  the  actual 
operation  of  the  engine  in  such  cases  is  in- 
esdtably,  although  not  of  necessity  exclu- 
sively, dependent  upon  the  testimony  of 
the  company's  servants.  The  probative  force 
of  such  testimony  is  directly  affected  by  the 
fact  of  their  employment,  and,  when  it  is 
given  by  the  firemen  and  engineer,  it  is 
also  affected  by  their  natural  pudency  to 
shield  themselves  from  the  imputation  of 
fault  in  causing  the  fire.  See  Thayer,  J., 
in  Great  Northern  R.  Co.  v.  Coats,  63  C. 
0.  A.  382,  115  Fed.  452;  and  Nichols  v. 
Chicago,  St.  P.  M.  4  0.  R.  Co.  36  Minn. 
452,  32  N.  W.  176;  Doyscher  v.  Chicago, 
M.  &  St.  P.  R.  Co.  43  Minn.  428,  45  N.  W. 
719.  The  same  eonsiderations  would  also 
apply,  for  example,  to  the  men  whose  duty 
it  is  to  clean  out  the  cinders,  which  ac- 
cumulate in  front  of  the  engine.  See  Dean 
V.  Chicago,  M.  &  St  P.  R.  Co.  39  Minn. 
413,  72  Am.  St  Rep.  659,  40  N.  W.  270. 
In  the  case  at  bar,  in  some  measure,  the 
testimony  of  the  engineer  as  to  what  he 
did,  but,  in  a  larger  measure,  testimony  as 
to  stoking,  given  by  the  fireman,  whose 
management  the  engineer  naturally  and 
properly  did  not  follow  closely,  is  subject 
to  this  Borutiny.  The  mere  facts  of  employ- 
ment and  interest  of  such  witnesses,  stand- 
ing atone,  are  not  necessarily  sufficient  to 
6LJtA.(N.S.) 


require  the  submission  of  their  credibility  to 
the  jury.  They  constitute,  however,  one 
consideration.  Another  such  consideration 
is  to  be  found  in  the  character  of  the  testi- 
mony itself  as  disclosed  by  an  analytical 
comparison  of  the  direct  and  cross  examina- 
tion of  each.  In  tibis  case,  such  comparison 
injuriously  affects  the  weight  to  be  given 
the  testimony,  not  by  showing  any  consid- 
erable contradiction  or  inconsistency,  and 
not  at  all  by  showing  any  personal  derelic- 
tion on  the  part  of  any  of  the  witnesses, 
but  ratlier  by  evidencing  a  vague  and  gen- 
eral memory  of  what  the  employees  did  upon 
this  occasion.  It  was  proper,  accordingly, 
for  the  jury  to  consider  how  far  this  af- 
fected the  credibility  of  their  testimony. 
See  Wilson  v.  Northern  P.  R.  Co.  43  Minn. 
519,  45  N.  W.  1132.  The  conclusion  natu- 
rally to  be  drawn  from  their  testimony  is, 
moreover,  inconsistent  in  some  degree  with 
the  inference  to  be  drawn  from  the  other 
facts  and  circumstances  contained  in  the 
record,  to  part  of  which  reference  has  just 
been  made.  Accordingly,  their'  testimony 
could  not  properly  be  held  to  be  indisputa- 
ble in  thie  case. 

Third.  Defendant's  rebuttal  testimony  is 
based,  in  large  part  upon  inconclusive  ex- 
pert evidence.  The  testimony  of  experts 
does  not  ordinarily  amount  to  a  demonstra- 
tion. 3  Current  Law,  1382.  It  is  designed 
to  aid  Jurymen  in  arriving  at  a  just  con- 
clusion, but  it  does  not  exclude  the  exer- 
cise of  their  own  common  sense  and  general 
knowledge  of  the  subject  of  inquiry;  and 
if,  upon  the  consideration  of  the  entire 
testimony,  and  giving  to  each  part  the  force 
to  which  it  is  entitled,  they  are  satisfied 
that  the  opinions  of  the  experts  are  erro- 
neous, they  have  a  right  to  say  so  by  their 
verdict.  Stevens  v.  Minneapolis,  42  Minn. 
136,  43  N.  W.  842;  Olson  v.  Gjertsen,  42 
Minn.  407,  44  N.  W.  306;  Head  v.  Hargrave, 
105  U.  S.  45,  26  L.  ed.  1028.  An  able  and 
exhaustive  consideration  and  collection  of 
the  cases  on  this  subject  will  be  found  in  5 
Enc.  of  Ev.,  p.  67.  At  the  one  extreme,  be- 
cause of  a  certainty  which  may  .be  even 
mathematical,  as  in  engineering  and  me- 
chanical problems,  the  truth  of  experts' 
testimony  may  be  accepted  by  a  court  as 
a  matter  of  Law.  At  the  other  extreme,  be- 
cause of  paucity  of  knowledge,  inaccuracies 
of  observation,  the  conflict  of  opinion,  and 
the  infirmities  of  human  nature,  as  in  mi- 
croscopical examinations  of  blood,  it  pre- 
sents a  question  of  fact  for  the  jury.  See 
Cooper  V.  State,  23  Tex.  331.  The  con- 
struction, equipment,  and  inspection  of  a 
locomotive,  in  large  measure,  falls  within 
the  former  class,  and  concerns  what  are 
now  simple  physical  facts  naturally  open 
to  satisfactory  observation,  involving  only 
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well-established  and  elementaiy  laws  of 
physics  and  mechanics.  In  this  case  it 
may  be  conceded,  for  present  purposes  only, 
that,  as  to  construction,  equipment,  and  per- 
manent condition  of  its  engine,  defendant 
has  successfully  refuted  any  charge  of  negli- ' 
gence;  tor,  as  the  trial  court  has  pointed 
out,  the  testimony  did  not  come  wholly  from 
men  employed  by  the  company,  who  might 
be  under  suspicion  of  bias  to  a  greater  or 
less  extent;  and  it  did  not  consist  in  mere 
expression  of  opinion  that  the  engine  was 
in  good  order,  for  that  the  testimony  was 
largely  a  relation  of  facts  in  detail,  from 
which  no  fair  inferences  oould  be  drawn 
adversely  to  the  company's  assertion  of 
proper  equipment  and  condition. 

(1)  With  respect  to  the  operation  of  an 
engine,  however,  the  situation  is  essentially 
different.  Expert  testimony  as  to  it  often 
falls  within  the  latter  class  of  cases  which 
present  questions  of  fact  for  the  jury.  Ex- 
pert evidence  in  rebuttal,  which,  as  here,  is 
<;laimed  to  show  that  no  locomotive  could  be 
■o  constructed  and  practically  operated  as 
to  prevent  the  escape  of  burning  cinders  ca- 
pable of  setting  fire  to  premises  at  the  dis- 
tance from  the  right  of  way  involved  in  the 
case  on  trial,  is  jiistly  to  be  subjected  to 
careful  consideration.  In  point  of  fact,  no 
means  or  device  that  humtm  ingenuity  has 
yet  produced  will  wholly  prevent  the  emis- 
sion or  escape  of  sparks  or  cinders  from  the 
company's  locomotives.  Menominee  River 
Sash  ft  Door  Co.  r.  Milwaukee  ft  N.  R.  Co. 
91  Wis.  447,  66  N.  W.  178.  The  escape  of 
fire  is  inevitable,  and  is  a  necessary  conse- 
quence of  a  profitable  employment  of  a 
railway  engine.  O'Neill  v.  New  York,  O. 
ft  W.  R.  Co.  115  N.  y.  679,  684,  6  L.R.A. 
691,  22  N.  E.  217.  And  see  Toledo,  St.  L. 
ft  W.  R.  Co.  v.  Parks,  163  Ind.  692,  72  N. 
E.  696.  To  minimis  the  distance  at  which 
cinders  from  a  proper  engine  properly 
handled  would  start  a  fire  is  sometimes  for 
the  plaintiff's  interest,  as  here,  in  order  that 
he  may  prove  defendant's  negligence;  and 
sometimes  for  the  defendant's  interest  in 
order  that  it  may  show  that  it  did  not  cause 
the  fire.  To  maximize  that  distance  is 
sometimes  for  the  plaintiff's  interest  to 
prove  that  defendant  was  the  proximate 
eauses  of  his  damage;  and  sometimes  for 
the  defendant's  interest,  as  here,  to  prevent 
an  inference  of  its  fault.  On  both  sides  of 
such  litigation,  experts  usually  merit  by 
their  loyalty  as  advocates  and  by  their  lack 
of  candor  as  witnesses  their  current  appella- 
tion of  "associate  counsel"  or  "ancillary 
counselors."  See  Steam  Gauge  ft  Lantern 
Co.  y.  Ham  Mfg.  Co.  28  Fed.  618.  Such 
dialectical  exigencies,  controversial  bias, 
and  the  inherent  difficulties  in  conditions 
leave  such  testimony  in  many  of  these  cases, 
tIi.R.A.(N.S.) 


as  in  this  case,  without  that  certainty  which 
is  essential  to  holding  it  to  be  conclusirs 
as  a  matter  of  law  upon  the  issues  of  the 
particular  case.  A  reference  to  a  few  of 
the  many  reported  cases  on  the  subject  will 
serve  to  indicate  the  propriety  of  not  hold- 
ing the  expert  testimony  in  this  case  to 
be  final..  In  Hagan  v.  Chicago,  D.  ft  C.  G. 
T.  Junction  R.  Co.  86  Mich.  618,  49  N. 
W.  509,  despite  testimony  that  sparks  from 
a  proper  engine,  properly  handled,  could 
not  have  set  fire  to  buildings  160  feet  from 
the  track,  the  court  submitted  the  rail- 
way's negligence  to  the  jury.  In  Lake 
Erie  ft  W.  R.  Co.  v.  McFall  (Ind.)  72  N. 
E.  652,  655  (a  case  quite  similar  to  the 
one  at  bar),  the  experts  testified  that,  al- 
though there  was  a  wind  blowing  south 
across  the  tracks,  sparks  would  not  be 
thrown  that  would  set  out  fire  100  feet 
north  of  the  trapk.  In  Illinois  C  R.  Co. 
V.  McClelland,  42  111.  358,  the  meadow  set 
on  fire  was  100  feet  from  the  track;  de- 
fendant's experts  testified  that  a  properly 
equipped  and  managed  engine  will  not  throw 
sparks  100  feet,  though  the  wind  might  carry 
them  20  or  30  feet.  In  Toledo,  St.  L.  ft  W.  R. 
Co.  T.  Fenstermaker,  163  Ind.  634,  72  N. 
E.  662,  testimony  was  that  sparks  would 
not  ignite  at  a  distance  of  63  feet  In 
Wabash  R.  Co.  ▼.  Smith,  42  111.  App.  631, 
where  fire  started  vrai  65  feet  away,  an 
engineer  of  eighteen  years'  experience  testi- 
fied that  an  engine  properly  equipped  and 
operated  would  not  throw  a  spark  that  dis- 
tance so  as  to  set  fire.  Practical  engineers 
have  testified  tiiatsuch  an  engine  would  not 
throw  sparks  that  would  ignite  60  feet 
away.  And  see  Louisville,  E.  ft  St.  L. 
Consol.  R.  Co.  V.  Black,  64  IlL  App.  86. 
In  Lake  Erie  ft  W.  R.  Co.  v.  Eelmeiick,  29 
111.  App.  274,  there  was  testimony  that 
such  an  engine,  so  handled,  would  not  al- 
low sparks  to  escape  of  such  a  nature  as 
to  carry  and  set  fire  out  a  greater  distance 
than  25  feet.  In  Burud  v.  Great  Northern 
R.  Co.  62  Minn.  243,  245,  64  N.  W.  662, 
663,  it  was  held  that  a  properly  construct- 
ed and  equipped  and  operated  engine  "will 
not  ordinarily  emit  any  cinders  that  will 
remain  alive  until  they  reach  the  earth." 
In  Evansville  ft  T.  H.  R.  Co.  v.  Keith,  8 
Ind.  App.  57,  35  N.  E.  296,  an  expert  testi- 
fied that  he  had  never  known  of  a  fire  start- 
ed by  an  engine  equipped  with  the  extension 
front  which  was  properly  handled.  In 
Louisville  ft  N.  R.  Co.  ▼.  Malone,  109  Ala. 
509,  20  So.  33,  and  in  Dean  v.  Chicago,  M. 
ft  St.  P.  R.  Co.  39  Minn.  413,  12  Am.  St 
Rep.  659,  40  N.  W.  270,  an  expert  testified 
that  such  an  engine,  so  operated,  could  not 
possibly  emit  sparks  of  such  a  character  as 
to  ignite  a  fire.  And  see  Field  v.  New 
York  O.  R.  Co.  32  N.  Y  339;  Frace  t.  New 
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York,  L.  E.  &  W.  R.  Co.  98  Hnn,  325,  22 
N.  Y.  Supp.  958;  Johnson  v.  Chicago  & 
N.  W.  R.  Co.  77  lowft,  666,  42  N.  W.  612; 
Ross  V.  Boston  &  W.  R.  Co.  6  Allen,  87. 

In  this  case,  defendant  insists,  the  fact 
that  the  fire  waa  started  by  defendant's  en- 
gine at  a  distance  of  107  feet  from  the  mid- 
dle of  the  track,  as  it  admits,  or  of  130  to 
150  feet,  as  plaintiff's  proof  tended  to  show, 
was,  as  a  matter  of  law,  entirely  consistent 
with  tlie  proper  construction  and  operation 
of  the  engine,  and  with  its  own  expert  tes- 
timony. The  considerations,  just  reviewed, 
do  not  justify  attributing  such  conclusive 
effect  to  the  actual  testimony  in  the  record. 
The  defendant's  own  testimony  is  not  free 
from  reasonable  inference  adverse  to  the 
defendant,  even  if  it  fails  to  show,  as  plain- 
tiff contends,  that  a  properly  equipped  and 
handled  engine  would  not  throw  fire  to 
where  this  was  set.  The  engineer  who 
operated  the  engine,  for  example,-  at  one 
place  testified  that  the  engine,  working  all 
right  and  with  proper  appliances  to  pre- 
vent the  spread  of  fire,  ordinarily  would 
not  throw  fire  a  distance  of  75  to  100  feet; 
but,  in  answer  to  the  question  "Was  there 
anything  in  the  condition  of  things,  as  you 
remember,  out  of  the  ordinary?"  he  an- 
swered "Why,  I  don't  remember  whether  the 
wind  was  blowing  or  not;  it  might  have 
been."  Another  witness  (Adams) '  testified 
that,  within  his  own  experience,  perfectly 
equipped  and  handled  engines  will  throw 
cinders  off  the  right  of  way  as  this  did. 
Another  witness  (Thompson)  testified  that 
ordinarily  any  sparks  or  cinders  that  es- 
cape from  a  properly  equipped  engine  were 
not  sufficiently  large  to  carry  the  fire  out 
of  the  right  of  way,  but  that  a  strong  wind 
would  carry  them  out  of  it. 

(2)  Expert  evidence  in  rebuttal  with  re- 
spect to  the  operation  of  the  engine,  to  be 
conclusive,  must  i>e  based  on  facta  as  to  its 
actual  handling,  which  are  not  subject  to 
jury  trial;  and  must  be  addressed  to  hy- 
potheses as  broad  as  the  circumstances  tend- 
ing to  show  defendant's  negligence.  In  both 
respects  such  testimony  in  this  case  failed. 
The  hypotheses  to  which  the  rebuttal  ex- 
pert evidence  refers  must  be  based,  among 
other  things,  upon  full  and  accurate  de- 
scriptions of  the  actual  physical  construc- 
tion, equipment,  and  condition  of  the  en- 
gine, especially  with  reference  to  whether 
the  front  end  arrangement  showed  recog- 
nized practice,  and  whether  the  ash  pan  was 
of  proper  design  and  condition;  of  the 
operation  of  the  engine  in  fact,  by  both  the 
fireman  and  engineer,  including  the  nature 
and  condition  of  the  fuel  and  fire,  the  stok- 
ing actually  done,  and  the  actual  handling 
of  the  dampers,  levers,  and  other  mechanic- 
n)  apparatus;  of  the  speed  attained;  of 
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the  work  of  the  engine,  including  the  weight 
pf  the  train,  condition  of  the  track,  its 
grade  and  curve,  and  any  sufficiently  strong 
wind  coming  from  a  direction  calculated 
to  increase  the  work  of  the  engine;  of 
any  cause,  as  slipping,  which  would  tend 
to  produce  an  abnormal  draft  on  the  fire; 
and  in  appropriate  cases  of  conditions  of  the 
environment  involving  particular  danger, 
as  the  presence  of  combustible  material  «n 
or  near  the  right  of  way  and  excessive  dry 
ness,  especially  in  connection  with  a  high 
wind  blowing  toward  such  combustible  mat- 
ter. Exceptional  cases  may  demand  excep- 
tional care.  It  is  not  always  enough  to 
show,  as  was  done  here,  that  Uie  engine  was 
operated  so  as  <o  produce  a  maximum  of 
railway  efiSciency.  Tliat  a  competent  en- 
gineer handled  the  engine  to  the  best  of 
his  ability,  or  in  the  usual  manner  (So- 
lum V.  Great  Northern  R.  Co.  63  Minn.  233, 
65  N.  W.  443),  unless  that  be  shown  to  b« 
in  the  exercise  of  due  care  (Woodson  v. 
Milwaukee  &.  St.  P.  R.  Co.  21  Minn.  60), 
is  not  sufficient.  The  degree  of  care  which 
it  is  required  to  be  exercised  in  all  these 
fire  cases  is,  as  in  other  cases,  proportioned 
to  the  danger  accruing  to  third  persons 
from  failure  to  exercise  reasonable  care. 
2  Thomp.  Neg.  tS  2233,  2235.  While  there  is 
some  conflict  on  this  point  in  the  authori- 
ties  (Id.  p.  795,  note  28),  this  rule  ac- 
cords with  the  general  principle  of  negli- 
gence, and  is  generally  accepted.  Great 
Northern  R.  Co.  v.  Coats,  53  C.  C.  A.  382, 
115  Fed.  452;  Norfolk  &  W.  R.  Co.  v. 
Fritts,  103  Va.  687,  68  L,.R.A.  8«4, 
106  Am.  St.  Rep.  911,  49  S.  E.  971; 
Fero  V.  Buffalo  Si  Stete  Line  R.  Co.  22  N., 
Y.  209,  78  Am.  Dec.  178;  Toledo,  St.  L. 
&  K.  C.  R.  Co.  V.  Kingman,  49  III.  App. 
43;  Lesser  Cotton  Co.  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.  62  C.  C.  A.  95,  114  Fed.  143; 
Elliott,  Roads,  {  1228.  In  Grand  Trunk 
R.  Co.  V.  Richardson,  91  U.  S.  470,  23  L. 
ed.  362,  Strong,  J.,  said:  "When  th«  fire 
occurred  which  caused  the  destruction  of 
plaintiffs'  buildings,  it  was  a  very  dry  time, 
and  there  was  a  high  wind.  At  such  a 
time  greater  -vigilance  was  demanded  than 
might  ordinarily  have  been  required."  This 
is  the  rule  in  this  state.  Nichols  t.  Chi- 
cago, St.  P.  M.  &  O.  R.  Co.  36  Minn.  452, 
32  N.  W.  176;  Johnson  v.  Cliicago,  M.  & 
St.  P.  R.  Co.  31  Minn.  57,  16  N.  W.  488; 
Cantlon  v.  Eastern  R.  Co.  45  Minn.  481, 
48  N.  W.  22;  Hayes  v.  Chicago,  M.  &  St. 
P.  R.  Co.  45  Minn.  20,  47  N.  W.  260;  Solum 
V.  Great  Northern  R.  Co.  63  Minn.  233, 
65  N.  W.  443;  Riley  v.  Chicago,  M.  &  St. 
P.  R.  Co.  71  Minn.  425,  74  N.  W.  171.  In 
the  same  connection  the  speed  of  the  train 
is  a  material  consideration.  There  undoubt- 
edly are  eases  in  which  greater  speed  mean* 


IBM. 


OONTINBNTAL  INS.  CO.  t.  CHICAGK)  ft  N.  W.  R.  00. 


Ill 


harder  w«rk  and  therefore  more  sparks. 
Van  Nostrand  v.  New  York  L.  E.  ft  W.  R. 
Co.  78  Hun,  580,  28  N.  Y.  Supp.  625 ;  Lake 
Erie  ft  W.  R.  Co.  t.  Middleooff,  150  III.  27, 
35,  37  N.  E.  680;  De  Camp  v.  Chicago,  St. 
P.  M.  ft  0.  R.  Co.  62  Minn.  207,  64  N.  W. 
392.  In  regulating  the  speed  of  a  train 
the  railway  company  must  consider  the 
dryness  of  the  season,  the  strength  and  di- 
rection of  the  wind,  and  the  danger  in 
view  of  the  surrounding  circumstances  which 
increase  the  danger  from  fire  thrown  out 
by  the  engine;  and  a  higher  rate  of  speed, 
when  taken  in  connection  with  eircum- 
stances,  may  be  negligence.  Norfolk  ft  W. 
R.  Co.  V.  Pritts,  tupra;  Lake  Erie  ft  W.  R. 
Co.  V.  McFall  (Ind.)  72  N.  E.  652.  The 
railroad  company  is  not,  however,  responsi- 
ble for  all  damage  by  fire  which  its  engine 
may  cause.  Much  of  such  damage  is  inci- 
dent to  authorized  act,  and  is  absque  in- 
juria.  It  is  important  that  the  law  shpuld 
not  hamper  railroads  in  the  free  evolution 
of  transportation,  and  that  it  should  not 
impose  unreasonable  restraint  thereon  by 
any  predetermination  as  to  the  weight 
or  speed  of  trains.  It  is  a  question  of  rail- 
road management,  not  of  law,  whether  a 
given  engine  should  be  required  to  draw 
1  maximum  load  at  a  necessarily  stow  rate 
of  speed,  or  to  more  frequently  draw  a 
lighter  lead  at  a  greater  rate  of  speed. 
So,  also,  the  law  has  fully  recognized  the 
right  of  railroad  companies  to  run  trains 
with  regularity  and  on  schedule  time. 
Michigan  C.  R  Co.  v.  Anderson,  20  Mich. 
244;  Oronk  ▼.  Chicago,  M.  ft  St.  P.  R.  Co. 
3  S.  D.  93,  102,  62  N.  W.  420.  Judge  Mit- 
chell said  in  Riley  ▼.  Chicago,  M.  ft  St. 
P.  R.  Co.  71  Minn.  426,  429,  74  N.  W.  171, 
172:  "Their  movements  cannot  be  varied 
with  wind  and  weather.  Engineers  and  fire- 
man must  do  whatever  is  reasonably  nec- 
essary to  be  done  in  order  to  run  their 
traina  with  regularity;  and  in  doing  this 
they  cannot  be  expected  to  have  presently 
in  mind  the  existence  or  location  of  every 
piece  of  combustible  property  along  the 
rout«.  But,  making  due  allowance  for  those 
considerations,  the  same  rule  of  duty  ap- 
plies to  them  as  to  other  people,  vix.,  to 
exercise  a  degree  of  care  commensurate  with 
the  situation."  As  was  said  in  Hagan  t. 
Chicago,  D.  ft  C.  O.  T.  Junction  R.  Co.  8U 
Mich.  616,  49  N.  W.  609,  "trains  must  be 
run  with  regularity  and  with  reference  to 
the  movements  of  other  trains  in  dry  weath- 
er as  well  as  in  wet  weather.  The  law  in- 
sists, however,  that  with  increased  speed 
must  l>e  associated  a  higher  degree  of  care." 
In  this  case,  counsel  for  the  defendant, 
with  exceptional  skilly  showed  in  detail 
what  the  usual  manner  of  handling  the  en- 
gine was ;  what  stolcing  was  done,  and  what 
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the  nature  and  condition  of  the  fuel  was; 
what  the  engineer  did  with  his  levers;  and 
introduced  expert  testimony  to  the  effect 
thai  nothing  more  could  have  been  done  to 
decrease  the  emission  of  cinders  and  still 
permit  the  maintenance  of  schedule  time. 
The  result  was  a  strong  showing  of  proper 
operation.  If  this  were  the  only  attack  up- 
on defendant's  rebuttal  we  should  have 
grave  doubts  as  to  its  success.  Quaking  that 
testimony  as  a  whole,  however,  we  are 
of  the  opinion  that  it  was  not  addressed  to 
a  sufficiently  broad  hypothesis.  The  ques- 
tions asked  experts  in  corroboration  of  the 
employees  concerning  the  operation  of  this 
engine  did  not  sufficiently  contemplate  the 
actual  stoking  and  handling  of  the  engine 
and  its  rate  of  speed  with  reference  to  the 
dryness  of  the  season,  the  proximity  of 
combustible  material  near  the  track,  and 
the  character,  direction,  and  effect  of  the 
wind.  This  defect  concerned,  not  so  much 
the  propriety  of  particular  questions,  as 
the  sufficiency  of  their  result.  For  example, 
we  think  the  point  raised  by  the  fifth  as- 
signment of  error  was  not  well  taken ;  but 
the  question  there  asked,  which  correctly 
assumed  facts  which  the  testimony  tend- 
ed to  prove,  is  a  good  illustration  of  the 
character  of  the  expert  testimony  general- 
ly, and  serves  to  show  the  inadequacy  of  the 
expert  hypothesis.  That  question  as  finally 
put  was  as  follows:  "Q.  Assuming  that 
this  engine  was  drawing  a  {^issenger  train 
with  four  cars,  and  the  engine  had  run 
about  60O  feet  when  it  had  acquired  a  speed 
of  some  30  or  35  miles  an  hour,  and  then 
passed  on  from  that  point  a  distance  of 
something  like  a  mile  then  running  at  a 
speed  of  30  or  36  miles  an  hour  with  the 
reverse  lever  hooked  up  next  to  the  center 
notch,  the  throttle  so  placed  as  to  give  two- 
thirds  throttle,  the  gra4e  nearly  level  but 
slightly  down  grade,  whether  in  your  judg- 
ment that  would  be  the  usual  method  of 
operating  an  engine  under  those  circum- 
stances." The  criticism  made  on  this  ques- 
tion is  that,  like  many  other  similar  in- 
quiries in  this  record,  it  ignored  the  es- 
pecial danger  arising  from  the  following  ex- 
ceptional circumstances,  namely:  In  the 
graphic  language  of  defendant's  brief:  "It 
was  a  dry  time;  the  wind  was  a  gale  from 
south  to  north  across  the  track  (and  in 
the  direction  of  the  premises  of  the  in- 
sured). It  was  very  windy;  the  air  was 
filled  with  dust  blowing  off  the  field;  it 
was  more  than  a  fierce  wind;  the  air 
was  filled  with  dust  so  that  it  obstructed 
the  view;  the  speed  of  the  wind  was  65  or 
)0  miles  an  hour.  It  was  blowing  a  gale. 
Real  estate  was  moving.  It  was  blowing 
the  soil  out  of  the  wheat;  it  was  so  strong 
as  to  carry  fire  from  thia  straw  stack  to 
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another  150  rods  away;  it  was  a  fearfully 
strong  wind." 

It  is  evident  upon  tlie  engineer's  testi- 
mony, previoosly  quoted,  that,  not  knowing 
whether  there  was  a  wind  or  not,  he  han- 
dled the  engine  in  the  usual  way  and  with 
no  more  care  than  he  ordinarily  exercised. 
"It  may  not  have  been  such  care  as  com- 
mon prudence  might  have  dictated,  and  ap- 
parently demaiided,  taking  into  consideration 
the  existing  circumstances."  Collins,  J., 
in  Hayes  v.  Chicago,  M.  ft  St.  P.  R.  Co.  45 
Minn.  20,  47  N.  W.  260.  And  see  Nichols  v. 
Chicago,  St.  P.  M.  ft  0.  R.  Co.  36  Minn. 
452,  32  N.  W.  178  (which,  in  many,  but 
not  all,  respects  resembles  the  present  case), 
and  Johnson  v.  Chicago,  M.  ft  St  P.  R.  Co. 
31  Minn.  67,  16  N.  W.  488. 

In  view  of  the  necessary  granting  of  a 
new  trial  in  consequence  of  these  views  in 
this  case,  it  is  desirable  to  express  the  opin- 
ion tliat  the  court  did  hot  err  in  sustain- 
ing the  objection  of  the  defendant  to  the 
admission  in  evidence  of  the  rule  of  the 
defendant  company,  furnished  to  the  engi- 
neer and  fireman  of  the  engine  which  set 
the  fire  in  question,  for  their  government 
at  Oie  time  of  the  fire  and  for  the  govern- 
ment of  employees  in  train  service  at  that 
time,  found  in  the  book  of  rules  of  the  com- 
pany in  the  following  words.  "In  all  cases 
of  doubt  or  uncertainty  the  safe  course 
must  be  taken  and  n»  risk  assiuned."  That 
book  contained  private  rales  r^ulating  the 
conduct;  of  defendant's  own  business.  It 
did  not  tend  to  fix  the  standard  of  duty  to 
others.  It  was  therefore  properly  excluded. 
Fonda  v.  St.  Paul  City  R.  Co.  71  Minn. 
449,  70  Am.  St.  Rep.  341,  74  N.  W.  166. 
The  evidence  is  not  sufiScient  to  bring  this 
case  within  {  12,  p.  47V,  chap.  100,  Laws 
1895. 

The  order  of  the  court  is  reversed,  and  a 
new  trial  granted. 


NEBRASKA  SUPREME  COURT. 
DANIEL  L.  JOHNSON 

T. 

BENJAMIN  D.  HAYWARD  et  a1.,  Appts. 

(—  Neb.  — ,  103  N.  W.  1058.) 

Agent  to  purchase  land — statute  of  frauds. 
1.  A  contract  whereby  one  person  em- 
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ploys  an  agent  to  negotiate  for  the  purcltase 
of  real  estate  is  not  a  contract  for  the  crea- 
tion of  an  estate  or  interest  in  land,  or  trust 
or  power  over  or  concerning  lands,  ete^ 
within  the  meaning  of  the  statute  of  frauds. 
Purchase  by  agent — trust. 

2.  Where  one  employed  to  act  as  the 
agent  for  another  in  the  purchase  of  real 
eatnte  becomes  the  purchaser  himself,  he 
will  be  considered  in  equity  as  holding  the 
property  in  trust  for  his  principal,  although 
he  purchased  with  his  own  money,  subject 
to  reimbursement  for  hia  proper  expendi- 
tures in  that  behalf. 

Mazim — ^piioritiet. 

3.  The  maxim,  "Prior  in  time,  prior  in 
right,"  applied  in  a  contest  between  rival 
claimants  under  equitable  titles  to  real  es- 
tate. 

Evidence. 

4.  Evidence  examined,  and  held  suffi- 
cient to  sustain  the  findings  and  decree  of 
the  trial  court. 

(June  8,  1905.) 

APPEAL  by  defendants  from  a  decree  of 
the  District  Court  for  Howard  County 
in  plaintiff's  favor  in  a  suit  to  declare  and 
enforce  a  trust  in  certain  real  estate.  Af- 
firmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion.         , 

Messrs.  T.  T.  Bell,  H.  B.  Reese,  and  T.  J. 
Taylor  for  appellants. 

Messrs.  D.  L.  Johnson,  in  propria  persona, 
A.  A.  Kendall,  Henry  Hunn,  and  0.  A.  Ab- 
bott, for  appellee: 

A  person  employed  by  parol  to  n^;otiate 
for  the  purchase  of  real  estate  cannot  vio- 
late the  trust  reposed  in  him,  and  purchase 
and  hold  the  subject-matter  of  the  agency 
for  himself. 

Rose  V.  Hayden,  35  Kan.  106,  57  Am.  Rep. 
145,  10  Pao.  654;  Dennis  v.  McCagg,  32 
111.  420;  Hnnsaker  v.  Sturgis,  29  Cal.  142; 
Rothwell  V.  Dewees,  2  Black,  613,  17  L. 
ed.  309;  Davoue  t.  Fanning,  2  Johns.  Ch. 
262;  Rockford  Watch  Co.  v.  Manifold,  36 
Neb.  801,  66  N.  W.  236;  Veeder  v.  Mc- 
Kinley-LannJng  Loan  ft  T.  Co.  61  Neb.  802, 
86  N.  W.  982;  Columbus  Co.  v.  Hurford, 
1  Neb.  146;  Wood  v.  Rabe,  96  N.  Y.  414, 
48  Am.  Rep.  640;  Bryan  v.  McNaughton. 
38  Kaa.  08,  16  Ptto.  57;  Jansen  t.  Wil- 
liams, 36  Neb.  869,  20  L.RJL  207.  55  N. 
W.  279. 

Albert,  C,  filed  the  following  opinion: 
In  this  suit  the  plaintiff  seeks  to  have 


Case  Note. — Statute  of  frauds  as  affect- 
ing right  to  equitable  relief  against  one  who 
has  purchased  land  in  his  own  name  in  vio- 
lation of  his  agreement  to  purchase  it  for 
and  in  the  name  of  complainant. — There  is 
some  conflict  among  the  authorities  as  to 
5L.R.A.(N.S.) 


the  right  of  a  person  who  employs  another 
by  parol  to  purchase  an  estate  for  him  as 
his  agent,  the  title  to  be  taken  in  the  name 
of  the  principal,  to  compel  the  enforcement 
of  the  contract,  where  the  agent,  in  violation 
of  hia  agreement,  puiohases  the  land  fat 
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a  trust  declared  and  enfMoed  with  respect 
to  certain  real  estate.  The  pleadings  are 
lumecesearily  Toluminoua,  covering  some  35 
pages  of  the  record.  Reduced  to  their  sim- 
plest form,  the  ultimate  facts  relied  upon 
by  the  plaintiff  to  entitle  him  to  the  re- 
lief sought  are:  That  the  defendant  Benja- 
min D.  Hayward,  while  under  an  oral  con- 
tract of  agency  with  the  plaintiff  to  nego- 
tiate on  behalf  of  the  plaintiff  for  the  pur- 
chase of  certain  real  estate,  negotiated  there- 
for and  bought  the  same  for  his  own  use 
and  benefit,  taking  the  title  thereto  in  the 
name  of  the  defendant  Day,  his  nephew,  who 
later  conveyed  to  the  defendant  Mary  V. 
Hayward,  tite  wife  of  defendant  Benjamin 
D.,  in  trust  and  for  the  ujie  of  her  said 
husband;    that    afterward    the    defendants 


Mary  F.  and  Benjamin  D.  Hayward  bor- 
rowed $1,200  of  the  defendant  Paul,  and,  as 
security  tiierefor,  deposited  the  conveyance 
of  the  land  from  Day  to  Mary  P.  Hayward, 
which  had  not  been  recorded;  that  after- 
ward Benjamin  D.  Hayward,  acting  as  tii« 
agent  of  his  9ife,  entered  into  a  written 
contract  with  the  defendant  Mathiason  for 
a  sale  of  the  land  to  the  latter  for  $2,700, 
receiving  on  the  purchase  price  $500;  that 
afterward  Ifothiason  entered  into  a  writ- 
ten contract  with  the  defendant  Kohler  for 
the  sale  of  the  land  to  the  latter  for  $3,000. 
upon  which  there  was  paid  $500.  The 
court  found  for  the  plaintiff,  took  an  ac- 
count of  the  expenditures  and  charges  of 
defendant  Benjamin  D.  Hayward  in  the 
premises,  of  the  amount  due  on  the  Paul 


himself.  Where  the  oral  contract  of  agency 
contemplates  that  the  agent  shall  take  the 
title  in  his  own  name,  but  hold  it  for  the 
benefit  of  his  principal,  it  is  evident  that 
the  contract  is  clearly  within  the  statute, 
and  cannot  be  enforced  by  the  principal, 
where  the  a^jent  pays  for  the  property  with 
his  own  money.  Such  cases  have  not  been 
included  in  this  note.  But  some  cases  draw 
a  distinction  between  a  contract  contem- 
plating a  purchase  by. one  party  in  his  own 
name,  but  for  the  benefit  of  another,  and  a 
contract  which  contemplates  not  only  that 
the  purchase  shall  be  made  by  one  party 
for  tb»  benefit  of  another,  but  also  that  it 
shall  be  made  in  the  name  of  such  other. 
In  the  latter  case,  it  is  argued  that  the  con- 
tract cannot  be  deemed  to  be  within  the 
sjfirit  of  the  statute,  since  the  contract  is 
merely  an  agreement  by  one  party  to  act 
as  the  agent  of  another  in  conducting  the 
negotiations  for  a  transfer  of  property  from 
a  third  party  to  the  principal,  and  contem- 
plates no  transfer  of  land  as  between  the 
two  parties  to  the  contract.  The  fact  that 
the  contract  contemplates  a  conveyance  of 
the  property  as  between  the  principal  and  a 
third  party  is  said  to  be  a  mere  incident, 
and  not  sufficient  to  bring  the  contract  of 
agency  within  the  statute.  And  these  cases 
hold  that  it  is  immaterial  who  pays  the 
purchase  price,  since,  whether  paid  by  the 
principal  or  the  agent,  a  trust  in  favor  of 
the  principt^  will  result  from  the  agent's 
oreach  of  confidence  in  purchasing  the  prop- 
*rty  in  violation  of  his  agreement. 

Thus,  in  Rose  v.  Hayden,  36  Kan.  106,  57 
Am.  Rep.  145,  10  Pac.  554,  it  is  held  that, 
where  one  person  employs  another  to  act  as 
his  agent  in  purchaising  certain  property, 
and  the  agent,  in  violation  of  his  duty,  pur- 
chases the  property  in  his  own  name,  with 
his  own  money,  and  refuses  to  convey  to 
the  principal  upon  being  tendered  the  pur- 
chase money  and  compensation  for  his  serv- 
ices, the  agent  will  be  regarded  as  holding 
the  legal  title  to  the  land  in  trust  for  his 
principal;  and  the  latter,  by  keeping  his 
tender  good,  may  recover  the  property  in  an 
action  in  the  nature  of  ejectment,  notwith- 
^anding  the  fact  that  the  contract  of 
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agency  was  verbal,  and  the  principal  did 
not  advance  the  purchase  money,  and  was 
never  in  possession.  The  court,  in  this  case, 
said  that  this  was  simply  a  case  of  result- 
ing trust,  and  was  not  within  the  statute 
of  frauds;  that  it  was  not  necessary  thai 
the  authority  of  the  agent  to  purchase 
should  be  in  writing;  that  the  contract  be- 
tween the  principal  and  his  agent  was  not 
a  contract  for  the  sale  of  lands,  tenements, 
or  hereditaments,  or  any  interest  in  or  con- 
cerning them,  but  was  simply  a  contract  of 
agency.  To  the  contention  that  the  fact 
that  the  principal  did  not  advance  any  of 
the  purchase  money  prevented  a  resulting 
trust  from  arising,  the  court  said  that,  of 
course,  where  the  purchase  money  was  ad- 
vanced by  the  principal  to  the  agent,  and 
the  agent  purchased  the  property  with  the 
pi'incipal's  money,  but  in  his  own  name,  it 
marie  out  a  stronger  case  of  resulting  trust 
than  where  the  agent  himself  advanced  the 
purchase  money;  but  that  the  fact  that  the 
principal  did  not  advance  the  purchase 
money  could  not  be  a  controlling  fact  in 
the  case;  but  the  controlling  question  is, 
not  whether  the  principal  advanced  the  pur- 
chase money  or  not,  but  whether,  in  equity 
and  good  conscience,  the  agent,  who  in  fact 
purchased  the  property  with  his  own  money 
and  in  his  own  name,  in  violation  of  his 
agreement  with  the  principal,  and  in  abuse 
of  the  confidence  reposed  in  him  by  the 
principal,  could  be  allowed  to  retain  the 
fruits  of  his  perfidy. 

So,  in  Chastain  v.  Smith,  30  Ga.  96,  where 
it  appeared  that  complainant  and  the  de- 
fendants had  entered  into  a  parol  agree- 
ment to  purchase  of  a  third  party  a  certain 
piece  of  land,  it  being  agreed  that,  which- 
ever party  should  actually  buy  the  land,  it 
should  be  divided  so  as  to  give  to  complain- 
ant a  certain  part,  for  which  he  was  to  pay 
a  certain  sum;  and  that  the  land  was 
bought  by  the  defendants,  who  took  the 
title  and  then  refused  to.  convey  to  com- 
plainant,— ^the  court  said  that  the  only 
question  was  whether  or  not  the  contract 
was  within  the  statute  of  frauds;  and  held 
that  the  contract  was  never  within  the  stat- 
ute; that  the  substance  of  the  agreement. 
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mortgage,  and  the  amount  due  Kohler  on 
account  of  the  $500  paid  by  him  on  hia  eon- 
tract  with  Mathiasou,  and  entered  a  de- 
cree requiring  a  conveyance*  of  the  land  to 
the  plaintiff  upon  payment  of  the  amount 
found  due  Benjamin  D.  Hayward,  and  made 
auch  order  for  the  distribui^n  of  the  pro- 
ceeds of  said  payment  as  would  protect  the 
defendants  Paul  and  Kohler  as  to  the  mon- 
ey by  them  respectively  advanced  on  the 
land.  The  case  is  here  on  defendants'  ap- 
peal, the  defendant  Paul  not  participating. 
The  contract  of  agency  upon  which  the 
plaintiff  relies  rests  wholly  in  parol,  and 
no  part  of  the  consideration  which  the  agent 
Hayward  paid  for  the  land  was  advanced 
by  the  plaintiff,  and  the  principal  conten- 
tion of  the  defendants  in  this  case  is  that 


it  falls  witiiin  the  provisions  of  §  3  of 
OUT  statute  of  frauds  (see  §  3',  chap.  32, 
Comp.  Stat  1809),  which  is  as  follows: 
"No  estate  or  interest  in  land,  other  than 
leases  for  a  term  not  exceeding  one  year, 
nor  any  trust  or  power  over  or  concerning 
lands,  or  in  any  manner  relating  thereto, 
shall  hereafter  be  created,  granted,  assigned, 
or  surrendered  or  declared,  unless  by  act 
or  operation  of  I»w,  or  by  a  deed  or  con- 
veyance in  writing,  subscribed  by  the  par- 
ty creating,  granting,  assigning,  surrender- 
ing, or  declaring  the  same."  Among  other 
authorities  supporting  this  contention  are 
the  following:  Burden  v.  Sheridan,  36  Iowa, 
126,  14  Am.  Rep.  505;  2  Story,  Eq.  Jur. 
{{  1201,  1201a;  1  Perry,  Tr.  4th  ed.  §  135. 
The  Iowa  case  just  cited  deserves  more  than 


so  far  as  that  particular  part  of  the  land 
to  which  the  complainant  sought  title  was 
concerned,  was  that  the  defendants  should 
act  as  his  agent  in  buying  it  for  him;  that 
they  did  in  fact  buy  it,  but  took  the  title 
to  themselves,  and  that  this  title  in  their 
hands  was  immediately  affected  with  a  re- 
sulting trust  for  the  beneiit  of  complainant 
by  operation  of  law;  that  a  trust  raised  or 
resulting  by  operation  of  law  is  especially 
excepted  from  the  operation  of  the  statute; 
Mid  that  therefore  the  case  was  never 
within  the  statute.  In  this  case  the  com- 
plainant had  performed  services  for  the  de- 
fendants as  their  attorney,  which  he  al- 
leged were  worth  the  amount  which  he  was 
to  pay  for  the  property;  but  he  also  of- 
fered to  pay  his  proportion  of  the  purchase 
money. 

This  distinction  seems  also  to  be  made  in 
Browne,  Statute  of  Frauds,  5th  ed.  §  596,  p. 
110. 

But  these  cases  are  in  a  small  minority. 
By  the  weight  of  authority,  the  fact  that 
the  contract  contemplated  that  the  title 
should  be  takep  in  the  name  of  the  prin- 
cipal seems  to  oe  considered  immaterial, 
the  principal's  right  to  compel  a  con- 
veyance being  held  to  depend  on  who  paid 
the  purchase  money.  In  some  of  these  cases 
it  is  impossible  to  determine  with  certainty 
in  whose  name  it  was  intended  the  title 
should  be  taken. 

If  the  principal  paid  the  purchase  money, 
it  is  held  that,  under  the  well-settled  rule 
that,  where  the  title  to  property  is  taken 
in  the  name  of  one  person,  but  the  purchase 
price  is  paid  by  another,  a  trust  results  in 
favor  of  the  latter,  the  principal  may  com- 
pel a  conveyance  of  the  property  to  him. 
McMurry  v.  Mobley,  39  Ark.  309;  Pillsbury 
V.  Pillsbury,  1"  Me.  107;  Brown  v.  Dwelley, 
45  Me.  52;  Kracmer  v.  Deustermann,  37 
Minn.  469,  35  N.  W.  276;  Hargrave  v.  King, 
40  N.  C.  (6  Ired.  Eq.)  430. 

Even  if  it  was  intended  that  the  title 
should  be  taken'  in  the  name  of  the  agent, 
this  rule  would  apply. 

But  where  the  agent  buys  the  land  for 
himself,  and  denies  the  trust,  and  no  part 
of  the  purchase  money  is  paid  by  the  prin- 
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cipal,  it  is  held  that  the  latter  cannot  com- 
pel the  agent  to  convey  the  estate  to  him, 
as  this  would  be  directly  in  the  teeth  of  the 
statute  of  frauds.  Sugden,  Vend.  &  P.  $ 
15,  p.  438;  2  Story,  Eq.  {  1201a;  Nash  v. 
Jones,  41  W.  Va.  769,  24  S.  E.  592;  Wal- 
lace v.  Brown,  .10  N.  J.  Eq.  308;  Wheeler  v. 
Hall,  54  App.  Div.  49,  60  N.  Y.  Supp.  257; 
Fischli  V.  Dumaresly,  3  A.  K.  Marsh.  23; 
Allen  V.  Richard,  83  Mo.  55. 

Where  a  wife  has  loaned  money  to  her 
husband  to  be  repaid  by  him,  principal  and 
interest,  or  invested  in  real  estate  for  her 
use;  and  he  subsequently  promises  verbally 
to  purchase  real  estate  tr  the  amount  of 
money  received  by  him  an<i  take  the  title  in 
the  name  of  the  wife,  but,  instead  of  doing 
80,  purchases  certain  lands  and  takes  the 
title  in  his  own  name,  such  parol  promfte 
is  held  not  to  create  a  trust  in  favor  of  the 
wife,  because  not  in  writing.  Gibson  v. 
Foote,  40  Miss.  788.  The  court  in  this  case 
said  that  a  resulting  trust  could  not  arise 
on  the  ground  that  the  wife's  money  had 
been  used  to  pay  for  the  property,  since  it 
appeared  that  the  wife  had  loaned  the 
money  to  her  husband,  and  the  money  might 
properly  be  regarded  as  his;  and  that,  if 
there  was  any  trust,  it  must  have  been  an 
express  trust  growing  out  of  the  subsequent 
parol  promise. 

And  if  a  man,  in  violation  of  a  verbal 
agreement  with  his  wife,  purchases  land  in 
his  own  name  with  effects  belonging  to  her, 
a  trust  will  result  in  her  favOT;  but  if  the 
husband  pays  for  the  land  with  the  pro- 
ceeds of  the  sale  of  certain  slaves  belonging 
to  Ute  wife,  and  there  is  no  agreement  as 
to  who  shall  own  the  proceeds  of  the  sale, 
no  trust  results  to  her,  since,  under  the 
statute  providing  that  husband  and  wife 
may  sell  and  convey  her  chattels  real  or 
slaves,  and  that  the  proceeds  shall  be  the 
husband's,  unless  otherwise  expressly  pro- 
vided, the  money  is  his.  Hocker  v.  Gentry, 
3  Met.  (Ky.)  463. 

So,  in  Craig  v.  Prather,  2  B.  Mon.  9,  a 
parol  promise  to  procure  a  conveyance  of 
land  by  another  to  the  promisee  is  held  to 
be  within  the  statute  of  frauds,  and  unen- 
forceable.   In  this  case  W.  held  two  bonds 
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«  passing  notice,  because  it  is  hardly  dis- 
tinguishable on  principle  from  the  case  at 
bar.  Ab  in  this  case,  the  contract  of  agency 
was  oral,  and  the  principal  had  advanced 
no  part  of  the  consideration  for  the  land. 
The  court  held  that  the  contract,  being  oral, 
came  within  the  section  of  the  statute  of 
frauds  of  thai  state  corresponding  with  that 
section  of  our  own  statute  just  quoted,  and 
that,  no  part  of  the '  consideration  having 
been  paid  In-  the  principal,  the  case  did 
not  fall  wiUun  anotlier  pTovieion  which 
provides  that  the  section  referred  to  shall 
not  apply  where  the  purchase  money,  or 
any  portion  thereof,  has  been  received  by 
the  vendor,  etc.  In  the  absence  of  an  ex- 
press statutory  provision,  part  payment  of 
the  purchase  price,  in  and  of  itself,  is  not 


regarded  aa  such  part  performance  of  aa 
oral  contract  as  will  relieve  against  the 
statute.  It  seems  to  us  that  in  the  defend- 
ants' argument,  as  well  as  in  the  authori- 
ties cited  in  support  of  it,  there  is  a  fail- 
ure to  distinguish  between  those  cases  where 
an  estate  or  interest  in  land,  or  some  trust 
or  power  over  or  concerning  lands,  is  one 
of  the  considerations  of  the  contract,  and 
is  acquired  as  a  direct  result  thereof,  and 
those  where  such  estate,  interest,  trust,  or 
power  ie  not  such  consideration,  and  is  not 
acquired  aa  a  direct  result  of  the  contract, 
but  which  arises  as  a  remote  result  of  the 
contract,  and  from  an  abuse  of  the  rela- 
tions thereby  established.  It  is  not  claimed 
by  the  plaintiff  that  at  the  time  he  made 
his  contract  with  Hayward  he  thereby  ae- 


on R.  for  two  parcels  of  land.  W.  died  and 
devised  the  tract  to  his  wife  during  her 
life  or  widowhood,  and  then  to  his  children. 
The  widow  was  appointed  administratrix, 
and  assigned  the  bonds  to  C,  executing  a 
bond  with  security  to  him  to  refund  the 
consideration  paid  in  case  the  children  of 
W,  should  ever  successfully  assert  claim  to 
the  land.  The  son  of  C.  was  let  into  posses- 
sion of  the  land,  and  the  bonds  delivered 
to  him,  but  not  assigned,  and  the  son  sold 
the  land  to  P.  and  delivered  to  him  with- 
out assignment  the  bonds  on  G.  and  the 
bond  of  indemnity  executed  by  the  widow, 
and  also  executed  to  him  a  bond  condi- 
tioned to  refund  the  purchase  money  in  case 
the  children  of  W.  ever  evicted  him.  P. 
filed  his  bill  for  a  rescission  of  the  contract, 
enjoining  two  judgments  recovered  by  the 
son  of  C.  against  him  for  parts  of  the  con- 
sideration, charging  fraud  and  a  parol  con- 
tract for  the  title  which  he  had  failed  and 
refused  to  comply  with.  The  contract  was 
dissolved  -on  the  ground  that  the  son  of  C. 
had  not  procured  G.  to  make  a  title  to  P., 
as  promised,  and  that  this  promise  could 
not  be  enforced,  since  it  rested  in  parol. 

The  theory  of  these  cases  is  that,  to  raise 
a  trust,  the  principal  must  show  either 
that  he  paid  the  purchase  money,  or  that 
the  agent  has  been  guilty  of  fraud;  and  the 
mere  breach  by  the  agent  of  his  oral  con- 
tract is  not  regarded  as  fraud. 

ThTis,  in  Burden  v.  Sheridan,  36  Iowa,  125, 
14  Am.  Rep.  505,  where  the  right  of  the 
principal,  in  case  of  the  repudiation  of  such 
an  oral  contract  by  the  agent,  to  compel  a 
conveyance,  is  denied,  the  court  says,  in  re- 
gard to  the  charge  of  fraud  against  the 
agent,  that  the  fraud  against  which  a  court 
of  equity  will  relieve  to  the  extent  of  en- 
forcing a  parol  contract  notwithstanding 
the  statute  of  frauds  is  not  the  mere  moral 
fraud  or  wrong  involved  in  the  repudiation 
of  a.  contract  actually  entered  into,  but 
which,  by  reason  of  the  statute,  the  agent 
is  not  bound  to  perform  for  want  of  its 
being  in  writing,  but  consists  in  the  repu- 
diation of  a  contract  which  has  been  made, 
and  npon  which  an  innocent  party  baa  been 
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misled  to  his  injury,  if  the  statute  is  strictly 
enforced  against  him. 

Probably  the  first  case  in  which  the  ques- 
tion was  considered  was  the  case  of  Bart- 
lett  v.  Pickersgill,  Tr.  32  &  33  Geo.  II.,  4 
East,  572,  note,  in  which  it  was  held  that, 
where  the  defendant  bought  an  estate  for 
the  plaintiff,  but  there  was  no  written 
agreement  between  them,  and  n«  part  of 
the  purchase  money  was  paid  by  the  plain- 
tiff; and  the  defendant  took  the  estate  in 
his  own  name  and  refused  to  convey  it  to 
the  plaintiff,  upon  which  the  latter  brought 
a  bill  to  compel  a  reconveyance, — parol  evi- 
dence of  an  agreement  that  the  defendant 
should  buy  the  estate  for  the  plaintiff  was 
inadmissible,  since  the  agreement  was 
within  the  statute  of  frauds. 

This  case  was  criticized  in  Heard  v.  Pil- 
ley,  L.  R.  4  Ch.  548,  where  the  court  said  it 
seemed  to  be  inconsistent  with  all  the  au- 
thorities of  the  court  which  proceeded  on 
the  footing  that  it  would  not  allow  the  stat- 
ute of  frauds  to  be  made  an  instrument  of 
fraud.  But  Bartlett  v.  Pickersgill  was  held 
not  to  control  in  Heard  v.  Wiley  in  any 
event  on  the  ground  that  in  the  foMner  case 
the  conveyance  was  executed,  anj  the  bill 
sought  a  conveyance  to  the  plaintiff  as 
against  the  agent,  to  whom  i  conveyance 
hod  already  been  made;  while  in  the  latter 
case  the  conveyance  had  not  yet  been  made 
to  the  agent,  and  it  was  an  ordinary  suit 
by  a  principal  bringing  before  the  court  an 
agent  and  the  person  with  whom  the  con- 
tract had  been  entered  into.  It  appeared  in 
this  case  that  the  plaintiff  had  employed 
Pilley,  one  of  the  defendants,  to  obtain  lor 
him  a  lease  of  the  house,  and  to  purchas..- 
the  interest  of  the  outgoing  tenant.  Pilley 
agreed  with  the  owner  of  the  house,  Sugdeii, 
who  was  also  a  defendar.t  in  the  case,  in  his 
own  name,  for  a  lea*-e,  and  informed  the 
plaintiff  that  he  had  done  so,  and  that  the 
agreement  was  contained  in  a  letter  from 
Sugdcn.  The  plaintiff  also  paid  the  out- 
going tenant  for  his  interest.  The  bill 
alleged  that  Pilley  entered  into  the  agree- 
ment with  Sugden  as  an  agent  for  and  oti 
behalf  of  the  plaintiff,  and  that  plaintiff  of 
fered  him  one  third  of  the  profit  to  be  made 
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qu{red  any  title,  legal  or  equitable,  to  the 
land,  or  tliat  amy  trust  or  power  over  or 
concerning  the  land  was  thereby  created. 
On  the  contrary,  the  most  he  claims  for  the 
contract  is  that  it  created  between  him  and 
IHayward  the  relation  of  principal  and  agent. 
The  land  itself,  or  any  interest  or  trust  or 
power  orer  and  concerning  the  land,  was 
no  part  of  the  consideration  moving  from 
either  party  to  the  other.  The  considera- 
tion which  the  plaintiff  agreed  to  pay  was 
the  value  of  Hayward's  service,  and  the 
consideration  moving  from  Hayward  was 
the  service  be  undertot^  to  render  as  the 
plaintiff's  agent.  That  an  oral  contract 
creating  an  agency,  although  for  the  pur- 
chase or  sale  of  real  estate,  is  valid,  is 
clearly  established  by  Uie  authorities.     In 


one  of  the  heodnotes  to  Griffith  ▼.  Wool- 
worth,  28  Neb.  716,  44  N.  W.  1M7.  tk* 
rule  is  laid  down  that,  "where  a  landowner 
employs  an  agent  to  procure  a  purchaser 
for  his  real  estate,  .  .  .  the  contract  of 
employment  need  not  be  in  writing."  This 
was  regarded  as  the  settled  law  of  this  state 
up  to  the  time  of  enactment  of  {  74,  chap. 
73,  T^ich  took  effect  April  12,  1897,  requir- 
ing every  contract  for  the  sole  of  land  be- 
tween the  owner  tbereof  and  any  broker  or 
agent  to  sell  the  same  to  be  in  writing. 
There  is  no  similar  {Moviaion  in  regard  ta 
contracts  for  the  purchase  of  real  estate  by 
agents.  In  the  absence  of  a  statute  like  the 
above  there  is  no  such  difference  in  princi- 
ple between  a  contract  with  an  agent  to  ne- 
gotiate a  sale  and  one  to  negotiate  a  pur- 


on  a  resale  of  the  preimses,  or  £10  in  case 
the  plaintiff  should  elect  not  to  sell  them. 
The  agent's  authority  was  entirely  verbal, 
and  he  subsequently  refused  to  give  the 
plaintiff  the  benefit  of  the  lease,  and  the 
plaintiff  thereupon  filed  a  bill  praying  that 
it  might  be  declared  that  Pilley  entered  into 
the  agreement  with  Sugden  as  the  plaintiff's 
agent,  and  that  Sugden  might  be  decreed  to 
give  a  lease  of  the  premises  in  accordance 
with  the  agreement.  Pilley  denied  the 
agency,  but  the  court  held  that  it  was 
clearly  made  out;  and  added:  "This  bill 
is  therefore  brought  into  the  category  of 
those  very  common  bills, — a  bill  alleging  a 
contract  entered  into  in  writing  with  a  per- 
son averred  to  be  the  agent  of  the  plaintiff, 
and  praying  specific  performance  against 
the  agent  and  against  the  person  with  whom 
the  a^nt  has  entered  into  the  contract. 
That  ts  a  bill  of  a  very  ordinary  descrip- 
tion; and  it  is  a  startling  proposition  to  say 
that,  unless  the  bill  alleges  that  the  agency 
was  constituted  by  writing,  such  a  bill  can- 
not be  sustained." 

However,  notwithstanding  these  expres- 
sions of  disapproval,  the  case  of  Bartlett  v. 
Pickersgill  was  held  to  be  binding  authority 
in  James,  v.  Smith  [1891]  1  Oh.  384,  where 
it  was  held  that  when  a  man  employs  an- 
other by  parol  as  an  agent  to  buy  an  es- 
tate, and  the  latter  buys  it  for  himself  and 
denies  the  trust,  and  no  part  of  the  pur- 
chase money  is  paid  by  the  principal,  he 
cannot  compel  the  agent  to  convey  the  es- 
tate to  him,  as  that  would  be  directly  in 
the  teeth  of  the  statute  of  frauds.  Here, 
also,  it  does  not  appear  whether  it  was  in- 
tended that  the  agent  should  take  title  in 
his  own  name,  or  in  the  name  of  his  prin- 
cipal. It  was  also  held  in  this  case  that,  al- 
though there  was  some  arrangement  be- 
tween the  plaintiff  and  the  defendant  that 
the  defendant  should  purchase  the  property 
in  order  that  the  plaintiff  might  ultimately 
become  the  purchaser,  the  terms  of  the  ar- 
rangement were  not  proved,  and  that  con- 
sequently the  agency  was  not  proved  in 
such  a  way  as  to  enable  it  to  be  enforced; 
and  the  defendant  entirely  denied  the 
agency. 
6L.R.A.(K.8.) 


But  Bartlett  v.  Pickersgill  was  again  dis- 
tinguished in  Cave  v.  Mackenzie,  46  L.  J. 
Ch.  N.  S.  564,  where  it  was  held  that  a  con- 
tract by  which  one  party  agrees  to  purchase 
property  as  agent  for  another  is  not  within 
the  statute  of  frauds,  and  may  be  proved 
by  parol;  and,  where  the  agent  enters  into 
the  contract  in  his  own  name,  and  after- 
wards denies  his  agency,  the  contract  may 
be  enforced  against  him  and  persons  claim- 
ing under  him  by  the  principaL  The  court 
here  called  attention  to  the  difference  be- 
tween the  Ist  and  4th  sections  of  the  stat- 
ute of  frauds.  In  the  1st  section,  relating 
to  leases,  etc.,  it  is  required  that  they  be 
in  writing,  signed  by  the  parties  making  the 
same  or  their  agents  thereunto  lawfully  au- 
thorized in  writing,  while  in  the  4th  sec- 
tion, which  relates  to  any  agreement  upon 
any  contract  or  sale  of  lands,  etc.,  the  agree- 
ment is  to  be  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person 
thereunto  lawfully  authorized,  leaving  out 
the  words  "in  writing;"  and  the  court  said 
that  it  lias  been  held  for  two  centuries  that 
the  omission  of  the  words  "in  writing"  in 
the  4th  section  shows  that  it  is  not  neces- 
sary that  the  agency  should  be  proved  by 
writing,  and  that  it  may  be  proved  by  pa- 
rol, and  the  contract  enforced.  The  court 
said  that  in  such  a  case  there  was  no  trust 
or  confidence  of  the  land  in  the  agent;  that 
the  moment  he  is  agent  he  has  not  got  the 
land  at  all;  it  is  in  equity  vested  in  the 
principal,  while  at  law  it  remains  in  the 
vendor.  In  this  case  an  injunction  and  dam- 
ages were  asked,  and  the  vendor  was  not 
made  a  party.  Apparently  there  had  been 
no  conveyance  to  the  agent  in  this  case, 
since  the  court  distinguished  the  case  of 
Bartlett  v.  Pickersgill  on  the  ground  that 
there,  there  had  been  a  conveyance  to  the 
agent,  so  that  he  was  the  legal  owner;  and 
said  that  where  there  has  been  a  convey- 
ance different  considerations  probably  arise. 
In  this  case  the  agent  had  assigned  the  con- 
tract for  the  purchase  to  his  son,  who  was 
also  made  a  party;  and  it  is  not  shown  just 
wliat  was  sought  to  be  accomplished  by  the 
injunction. 

In  Miazca  t.  Yerger,  53  Miss.  136,  aa  at- 
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chase  as  would  make  one  fall  within  §  3 
of  the  statute  of  frauds  and  the  other  with- 
out. That  the  former  does  not  fall  within 
the  statute  of  frauds  was  the  view  of  this 
court  in  GriflSth  v.  Woolworth,  supra,  and 
tUs  view  was  recognized  as  sound  and  act- 
ed upon  by  the  legislature  by  the  enactment 
of  S  74,  above;  otheirwise  there  was  no  ne- 
cessity for  the  enactment  of  that  section. 
that  an  oral  contract  for  the  employment 
of  an  agent  to  buy  or  sell  land  is  not  with- 
in the  sta'tute  of  frauds  is  settled  by  a  long 
line  of  authorities,  which  are  collated  in 
volume  20  Am.  &  Eng.~  Enc.  Law,  2d  ed. 
p.  892. 

If,  then  it  be  competent — and  we  are 
clearly  of  the  opinion  that  it  is — to  es- 
tablish the  contract  of  agency  by  parol  testi- 


mony, the  qu^tlon  then  arises  whether  pa- 
Fol  testimony  is  competent  to  establish  ths 
trust  in  this  case,  or  whether  the  plaintiff  will 
be  relegated  to  lus  remedy  at  law  for  dam- 
ages for  breach  of  oontract.  Section  4  of  our 
statute  of  frauds  expressly  provides  that  § 
3,  supra,  shall  not  be  construed  to  prevent 
any  trust  from  arising  or  being  extinguished 
by  implication  or  operation  of  law.  A  sim- 
ilar provision  «xi8ts  in  all  the  states.  This 
provision  includes  all  resulting  and  con- 
structive trusts,  or  it  might  be  said  it  in- 
cludes all  trusts  which  are  not  created  by 
the  express  terms  of  a  contract.  In  this 
case  the  plaintiff  is  not  seeking  to  enforce 
an  express  trust.  He  is  seeking  to  enforce 
what  he  claims  is  a  trust  which  arises  or 
results  from  an  abuse  of  the  confidential  re- 


tempt  is  made  to  reconcile  the  doctrine  of 
these  cases  with  the  general  doctrine  that, 
if  an  agent  who  is  employed  to  purchase 
for  another  purchases  in  his  own  name  or 
for  his  own  account,  he  will  be  held  to  be 
a  trustee  for  the  principal  (Mechem,  Agency, 
{  457;  Story,  Eq.  Jur.  §  1211a).  In  this 
case  it  appeared  that  the  plaintiff,  who 
sought  to  enforce  a  trust  in  certain  real  es- 
tate alleged  to  arise  out  of  a  contract  of 
agency,  was  desirous  of  purchasing  certain 
property  to  be  sold  under  a  trust  deed,  and 
set  up  an  oral  agreement  by  which  the  de- 
fendant agreed,  as  her  agent  and  attorney, 
to  attend  a  sale  and  bid  in  one  half  of  the 
property  for  the  complainant^  who  had 
made  arrangements  to  obtain  from  another 
party  the  money  to  pay  for  such  interest; 
but  that  the  agent,  mstead  of  doing  as  he 
promised,  bought  the  property  for  fiimself, 
and  had  title  made  to  himself,  instead  of 
to  the  principaL  The  court  said  that  it  is 
laid  down  generally  by  law  writers  and 
judges  that,  if  one  is  employed  to  purchase 
for  another,  and  he  purchases  for  himself, 
he  will  be  held  to  be  a  trustee;  that  no  one 
can  hold  a  benefit  acqiiired  by  fraud  or  a 
breach  of  hb  duty;  but  that  it  is  also  an- 
nounced in  an  equally  authoritative  manner 
that  no  trust  in  land  can  be  set  up  by  a 
mere  parol  agreement;  that  no  trust  results 
from  the  breach  of  a  mere  parol  contract; 
and  that  parol  proof  cannot  be  received  to 
establish  a  resulting  trust  in  lands  pur- 
chased by  an  agent  and  paid  for  by  his  own 
funds,  no  money  of  the  principal  being  used 
for  the  payment;  for  the' relation  of  prin- 
cipal and  agent  depends  upon  the  agreement 
existing  between  them,  and  the  trust  in  such 
a  case  must  arise  from  the  agreement,  and 
not  from  the  transaction;  and  that,  where 
a  trust  arises  from  the  agreement,  it  is 
within  the  statute  of  frau(£,  and  must  be 
in  writing;  adding  that  the  distinction 
which  reconciles  the  apparent  contradiction 
in  these  two  principles  is  between  a  claim 
that  a  trust  arises  from  the  transaction  of 
one  who  sustains  a  fiduciary  relation  to  the 
claimant,  and  a  claim  that  it  arises  or  re- 
sults from  an  agreement  between  the  par- 
ties; that  parol  evidence  is  admissible  to 
6LJLA.(N.S.) 


prove  the  transaction  out  of  which  a  trust 
arises  from  the  acts  of  a  party,  but  Is  not 
admissible  to  prove  an  agreement  by  one  to 
purchase  land  for  another,  for  this  would 
be  to  establish,  an  express  trust  founded  on 
contract,  and  within  the  statute  of  frauds; 
that  it  was  plain  that  the  complainant's  as- 
sertion of  right  against  the  agent  in  this 
case  to  the  land  bought  by  him  rested  upon 
her  allegation  of  the  existence  and  the 
breach  by  the  agent  of  a  parol  agreement  to 
attend  the  sale  and  buy  the  property  for 
her;  that  such  an  agreement  was  not  en- 
forceable because  it  was  in  the  teeth  of  the 
statute  of  frauds. 

This  same  distinction  is  discussed  in  Bur- 
den V.  Sheridan,  36  Iowa,  12fi,  14  Am.  Rep. 
506,  where  the  court  refers  to  the  case  of 
Lees  r.  Nuttall,  1  Russ.  &  M.  63,  in  which, 
without  any  reference  to  the  effect  of  the 
statute  of  frauds,  or  the  right  to  prove  the 
agency  by  parol  evidence,  it  is  held  that, 
if  an  agent  employed  to  purchase  land  pur-, 
chases  for  himself,  he  is  to  be  considered  as 
a  trustee  for  his  principal.  The  court  also 
makes  a  distinction,  apparently,  between 
the  right  to  enforce  an  oral  contract  by 
which  one  person  is  to'purchase  land  as  the 
agent  of  another  where  the  agent  admits 
the  agency,  and  the  right  to  prove  his  agency 
by  parol  evidence  when  he  denies  it.  After 
stating  the  holding  in  Lees  v.  Nuttall,  the 
court  says:  "There  can  be  no  doubt  of  the 
soundness  of  this  doctrine,  whmever  the 
facts  are  established  by  competent  evidence. 
.  .  .  This  is  upon  the  general  doctrine  that 
whatever  acts  are  done  by  trustees  in  re- 
spect to  the  trust  property  shall  be  deemed 
to  be  done  for  the  benefit  of  the  cestui  que 
trust,  and  not  for  the  benefit  of  the  trus- 
tees. .  .  .  And  the  same  principle  is  ap- 
plied to  persons  standing  in  other  fiduciary 
relations  to  each  other,  such  as  attorneys 
and  agents.  .  .  .  But  this  relation  must 
be  admitted  or  established  by  competent 
evidence  before  a  court  of  equity  wM  de- 
clare or  enforce  the  trust."  And  the  court 
said  also  that  in  the  case  of  Lees  t.  Nuttall 
it  is  stated  in  the  report  that  the  material 
facts  of  plaintiff's  case  were  established  by 
the  evidence;  that  the  character  of  the  evi- 
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lations  existing  between  him  and  the  de- 
fendant Hayward  by  virtue  Of  their  con- 
tract of  agency.  The  rule  is  well  settled 
that  an  agent  instructed  to  purchase  prop- 
erty for  his  principal  will  not  be  permitted, 
without  his  principal's  knowledge  and  con- 
sent, to  become  the  purchaser  of  the  same 
property  for  himself;  and  if  he  makes  such 
purchase  he  will,  although  he  purchased 
with  his  own  money,  be  considered  as  hold- 
'ing  the  property  in  trust  for  his  principal; 
and  the  latter,  upon  repaying  or  tendering 
him  the  amount  of  the  purchase  price  and 
his  reasonable  compensation,  may,  by  prop- 
er proceeding  in  equity,  compel  a  conveyance 
to  himself.  Mechem,  Agency,  J  457.  The 
case  of  Rose  v.  Hayden,  35  Kan.  106,  57 
Am.  Rep.  145, 10  Pac.  554,  like  this  case,  was 
brought  to  enforce  a  trust  in  property  which 
the  defendant  had  bought  in  his  own  name 
and  for  his  own  use,  while  bound  by  an 
oral  contract  to  purchase  it  for  the  plain- 
tiff.   The  plaintiff  bad  paid  no  part  of  the 


consideration.  There  the  court  discussed 
the  statute  of  frauds,  as  affecting  cases  of 
this  kind,  at  length,  and  held  that  the  stat- 
ute does  not  apply,  and  that  the  trust 
should  be  enforced.  The  case  contains  an 
interesting  review  of  the  leading  authori- 
ties in  this  class  of  cases.  Among  the  au- 
thorities cited  is  Jenkins  v.  Eldredgc,  3 
Story*  288,  Fed.  Cas.  No.  7,266,  which  was 
reported  after  the  text  from  Story,  supra, 
was  written.  In  that  case  the  learned  judge 
says:  "It  appears  to  me  that  here  a  confi- 
dential relation  of  principal  and  agent  did 
exist,  and,  that  being  once  shown,  it  dis- 
ables the  party  from  insisting  upon,  the 
objection  that  the  trust  is  void,  as  being 
by  parol.  The  very  confidential  relajtion  of 
principal  and  agent  has  been  treated  as, 
for  this  purpose,  a  case  sui  generis.  It 
is  deemed  a  fraud  for  an  agent  to  avail 
himself  of  his  confidential  relation  to  drive 
a  bargain  or  create  ea  interest  adverse  to 
that   of   his    principal   in   the    transaction; 


dence  does  not  appear,  and  it  is  to  be  pre- 
sumed that  it  was  competent  evidence;  but 
no  question  as  to  the  competency  of  parol 
evidence  to  prove  the  agency  was  involved 
in  the  case. 

In  Wellford  r.  Chancellor,  5  Gratt.  39, 
without  any  discussion  of  the  effect  of  the 
statute  of  frauds  or  the  question  whether  a 
trust  arose  in  favor  of  the  principal,  it  Is 
held  that,  where  one  person  is  employed  to 
purchase  land  as  agent  for  another,  and  he 
does  purchase  it,  taking  the  title  in  his  own 
name,  the  agent  is  bound  to  convey  it  to 
the  principal  upon  his  complying  with  the 
terms  of  the  contract  made  with  the  ven- 
dor, in  the  same  plight  and  condition  in 
which  the  same  was  conveyed  to  the  agent. 
I|i  this  case  the  contract  of  agency  was  oral, 
and  it  is  not  clear  whether  or  not  the  agent 
paid  the  purchase  price  at  the  time  he  re- 
ceived the  conveyance;  but  he  presumably 
did.  At  any  rate,  the  principal  did  not  ad- 
vance him  any  money  to  maKe  the  purchase. 
The  agent  refused  to  convey  the  whole  of 
the  land  to  the  principal,  but  insisted  on  re- 
taining a  certain  parcel  as  compensation  for 
his  services,  and  also  retaining  a  certain 
other  parcel  which  the  principal  alleged  was 
especially  valuable  to  him.  As  the  princi- 
pal was  greatly  in  need  of  the  land,  and  it 
would  be  ruinous  to  be  kept  out  of  posses- 
sion, he  yielded  to  the  demands  of  the  agent, 
paying  part  of  the  purchase  price,  and  giv- 
ing a  bond  for  the  remainder;  and  he  then 
brought  an  action  to  enjoin  the  agent  from 
proceeding  to  enforce  the  payment  of  the 
bond,  also  asking  that  the  compromise 
which  he  had  been  compelled  to  make  with 
the  agent  should  be  set  aside  and  all  the 
land  purchased  by  the  agent  might  be  con- 
veyed to  the  principal,  or,  if  the  agent  had 
disabled  himself  from  conveying  any  part, 
that  the  principal  might  be  compensated 
therefor.  The  court  granted  the  relief 
praved  for. 
6L.R.A.(N.8.) 


In  Vallette  v.  Tedens,  122  111.  607,  3  Am. 
St.  Rep.  502,  14  N.  E.  62,  a  distinction  is 
made  between  the  right  of  a  person  to  en- 
force an  oral  agreement  by  which  another 
is  to  act  as  his  agent  in  purchasing  land, 
where  the  agency  is  limited  to  that  one 
transaction,  and  the  right  of  the  principal 
to  compel  a  conveyance  of  the  land  to  him, 
where  the  agency  to  purchase  was  part  of  a 
general  agency.  In  this  case  it  is  held  that, 
where  certain  parties  employ  a  county 
surveyor,  also  engaged  in  the  business  of 
making  abstracts  of  titles,  to  examine  the 
title  to  certain  lands  for  them,  and  to  as- 
sist in  acquiring  the  title  to  an  adjacent 
giece  of  property;  but  who,  in  violation  of 
is  trust,  conceals  information  obtained  by 
him,  and  takes  the  title  in  his  own  name, 
denying  his  agency,  equity  will  compel  him 
to  convey  the  land  to  his  principal,  notwith- 
standing the  statute  of  frauds.  The  court 
in  this  case  said  that  his  employment  to 
obtain  this  title  grew  out  of  and  followed 
from  his  previous  employment  to  examine 
the  titles  to  this  and  other  tracts,  and  to 
act  for  appellees  in  surveying  land,  in  mak- 
ing abstracts  of  title,  and  in  pointing  out, 
with  a  view  of  correcting,  defects  in  titles; 
that  he  was  not  simply  an  agent  to  pur- 
chase, as  in  Perry  v.  McHenry,  13  111.  227 
(where  the  agent  .was  to  take  title  in  his 
own  name,  and  then  convey  to  his  princi- 
pal), but  his  agency  to  purchase  was  part 
of  a  broader  agency  that  concerned  other 
matters  and  involved  greater  confidence  and 
a  more  delicate  trust;  that  his  relations  to 
his  principals  were  of  such  a  confidential 
character,  and  his  conduct  toward  them 
marked  by  such  unfairness,  that  he  must  be 
regarded  as  a  trustee  holding  the  land  in 
question  for  his  principals.  In  this  case 
there  were  also  letters  from  the  agent  which 
proved  his  agency. 

It  has  also  been  held  in  some  cases  that, 
where  a  person  who  had  agree^'iS^ujtj^' 
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and  that  fraud  creates  a  tmst,  even  when 
the  agency  itself  may  be,  nay,  must  be,  only 
by  parol.  Bartlett  v.  Pickersgill,  1  Eden, 
515,  1  Cox,  Ch.  Cas.  16,  4  East.  577,  note, 
and  Leman  ▼.  Whitley,  4  Rum.  Ok.  423,  ar«, 
I  admit,  against  this  doctrine, — not  wholly, 
but  to  a  limited  extent,  for  the  latter  case 
excludes  a  case  of  fraud.  But  then,  Lees 
V.  Nuttall,  1  Russ.  &  M.  53,  expressly  de- 
cides that,  if  an  agent  employed  to  purchase 
an  estute  purchase  for  himaelf  and  on  his 
own  account,  he  becomes  a  trustee  for  the 
principal.  In  that  case  the  whole  agency 
and  trust  was  made  out  by  parol,  and  the 
purchase  was  from  a  third  person.  Carter 
T.  Palmer,  H  Bligh,  N.  R.  397,  418,  419, 
goes  the  full  length  of  the  same  proposi- 
tion." Section  4  of  our  statute  of  frauds, 
as  we  have  seen,  expressly  excepts  from  the 
operation  of  S  3,  supnt,  trusts  whidi  arise 
by  implication  or  operation  of  law.  In  our 
opinion,  the  trust  sought  to  be  enforced  in 
this  case   falls  within  that  exception,  and 


should  be  enforced.  We  are  aware,  as  will 
be  seen  from  the  foregoing,  that  there  are 
authorities  holding  a  contrary  doctrine;  but 
the  reasoning  upon  which  they  are  based  is 
unsatisfactory,  and  contrary,  we  think,  to 
the  fundamental  maxims  of  equity. 

It  is  insisted  that  the  evidence  is  insuffi- 
cient to  sustain  a  finding  of  any  contract  of 
agency  between  the  plaintiff  and  Hayward. 
To  set  out  the  evidence  on  this  point  would 
unduly  extend  this  opinion,  and,  after  set 
out,  the  most  that  could  be  urged  on  be- 
half of  the  defendants  would  be  that  it  is 
conflicting.  The  witnesses  were  before  the 
trial  court.  That  gave  such  court  advan- 
tages in  weighing  their  testimony  which  we 
do  not  possess,  and,  even  without  allowing 
for  that  advantage,  we  should  hesitate,  in 
view  of  the  entire  record,  to  hold  that  the 
evidence  is  not  sufficient  to  sustain  the  find- 
ing. In  this  connection  our  attention  is 
called  to  the  fact  that  the  plaintiff  leased 
the  land  from  the  defendant  Day  after  the 


for  another  bought  in  his  own  name  and 
paid  the  purchase  price,  he  will  nevertheless 
be  held  a  trustee  for  the  other  party^  where 
it  is  shown  that  it  was  understood  he  should 
advance  the  purchase  money  as  a  loan  to 
the  one  for  whose  benefit  the  land  was 
bought.  Jackson  v.  Stevens,  108  Mass.  94; 
McDonough  v.  CNiel,  113  Mass.  92;  Ken- 
dall V.  Mann,  11  Allen,  15;  Hellman  v.  Mess- 
mer,  75  Cal.  166,  16  Pac.  766. 

There  is  a  line  of  cases  very  similar  in 
principle  to  cases  of  parol  contract  to  pur- 
chase land  for  another  as  his  agent,  in  which 
the  agreement  is  that  one  party  shall  pur- 
chase land  for  the  joint  benefit  of  himself 
and  another,  the  deed  to  be  taken  in  the 
name  of  both.  A  good  example  of  this  class 
of  cases  is  Levy  v.  Brush,  45  N.  Y.  589, 
where  it  was  held  that  such  a  contract  is 
within  the  statute  of  frauds,  and  that, 
where  the  party  who  was  to  make  the  pur- 
chase took  the  title  in  his  own  name  and 
refused  to  convey  half  of  the  land  to  the 
other  party,  according  to  the  contract,  no 
action  would  lie  to  compel  the  execution  of 
the  agreement.  In  this  case  it  was  insisted 
by  counsel  that  the  agreement  was  not  | 
within  the  statute,  since  it  was  not  an 
agreement  for  the  Rale  by  the  defendant 
of  <ui  interest  in  the  lots  to  the  plaintiff, 
but  an  agreement  that  the  parties  should 
together  contract  for  the  purchase  of 
the  land  for  their  joint  benefit,  and 
that  the  only  sale  contemplated  was 
not  from  one  party  to  the  other,  but  one 
from  the  then  owner  to  both  parties;  but 
the  court  said  thnt  this  did  not  meet  the 
difficulty;  that,  if  no  valid  contract  for  a 
purchase  had  been  made,  the  plaintiff  would 
have  had  no  remedy  against  the  defendant, 
although  the  failure  to  make  such  contract 
was  wholly  from  the  default  of  the  defend- 
ant; that,  in  other  words,  an  action  will  not 
lie  by  one  party  against  another  for  the 
SL.R.A  (N.8.) 


breach  of  a  verbal  agreement  to  unite  them 
in  the  purchase  of  a  designated  piece  of 
land,  the  title  to  be  taken  by  them  in  com- 
mon; that,  had  the  defendant,  after  making 
the  agreement  with  the  plaintiff  to  bid  off 
the  lots  in  his  own  name,  refused  to  bid  at 
all  thereon,  in  consequence  of  which  the  lots 
were  sold  to  another,  the  plaintiff  would 
have  had  no  remedy  against  him;  and  thiit 
it  was  not  until  the  defendant,  pursuant  to 
the  contract,  had  bid  off  the  land  and  made 
a  valid  contract  for  the  purchase,  that  the 
plaintiff  could  have  acquired  any  rights, 
as  the  previous  agreeme|t  was  vo,i(l 
by  the  statute.  The  court  also  said 
that  no  case  could  be  found  where  n 
contract  had  been  taken  out  of  the  statute 
in  favor  of  a  party  who  had  no  existing  in- 
terest in  the  property,  who  had  done  no  act 
of  part  performance,  and  who  had  parted 
with  nothing  under  the  contract,  simply 
upon  the  ground  that  the  other  party  was 
guilty  oif  a  fraud  in  refusing  to  perform  his 
verbal  agreement. 

This  line  of  cases  is  not,  however.  In- 
tended to  be  included  in  this  note.  Although 
the  court,  in  Levy  v.  Brush,  held  that  the 
agreement  in  that  case  did  not  constitute  a 
partnership,  the  case  is  very  similar  to  that 
of  a  parol  partnership  to  deal  in  lands;  as 
to  which  see  case  note  in  4  L.R.A.(N.S.) 
427. 

Cases  in  which  the  person  for  whom  the 
land  was  to  be  bought  already  had  an  in- 
terest in '  the  property  have  also  been  ex- 
cluded since  such  cases  are  clearly  distin- 
guishable. 

As  to  the  right  of  the  principal  to  main- 
tain an'action  at  law  against  the  agent  upon 
his  repudiation  of  his  contract,  or  as  to  the 
agent's  right  to  recover  his  commission  on 
the  transaction,  see  note  to  the  following 
case.  ^  J 
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latter  had  acquired  tb»  legal  title.  This 
fact,  if  tinexplained,  would  tell  heavily 
against  the  plaintiff.  But  his  explanation 
is  that  Hayward  told  him  that  Day  had  of- 
fered the  owners  $1,500  for  the  land  (that 
being  $100  more  than  the  plaintiff  had  of- 
fered), that  his  offer  had  been  accepted,  and 
that  he  had  got  the  land,  when,  in  truth, 
Day's  purchase  had  been  negotiated  by  Hay- 
ward,  and  the  land  was  sold  to  him  on  the 
exact  terms  plaintiff  had  authorized  Hay- 
ward  to  buy  it  for  him.  Believing  that 
the  land  had  been  sold  to  Day  in  good  faith, 
plaintiff  leased  the  land  from  Day.  This 
explanation  is  not  unreasonable,  and  the 
fact  of  the  leasing,  as  thus  explained,  is 
not  inconsistent  with  the  plaintiff's  pres- 
ent claim. 

It  is  also  urged  that,  at  the  time  the 
contract  of  agency  was  made,  plaintiff  knew 
that  Hay  ward  bad  the  land  for  sale  as  the 
agent  of  the  ovmer.  It  is  not  quite  clear  that 
Hayward  was  the  agent  for  the  owner  of 
the  land,  but  it  does  appear  that  he  had 
listed  it  for  sale  at  the  request  of  a  com- 
pany which  apparently  was  acting  as  agent 
of  the  owner,  and  plaintiff  knew  that  fact. 
But  it  also  appears  that  at  the  time  plain- 
tiff employed  HJayward  he  asked  him  point- 
edly whether  there  was  any  reason  why  he 
oould  not  <M^  for  him  in  the  purchase  of  the 
land,  ajid  was  assured  by  'Ha.jwvtd  tihat 
there  was  none.  In  the  face  of  this  state- 
ment, we  think  the  plaintiff  had  a  right 
to  assume  thait  there  was  nothing  in  the 
terms  on  which  the  lands  were  listed  with 
Hayward  that^  would  be  inconsistent  with 
Ha.yward's  acting  for  him  in  negotiatii^ 
a  purchase  of  the  land.  The  mere  listing 
of  property  with  a  broker  for  sale  does  not 
necessarily  constitute  the  broker  the  own- 
er's agent  to  make  the  sale;  under  such 
circumstances,  the  broker  is  frequently,  and 
with  perfect  propriety,  the  agent,  not  ef 
the  owner,  but  of  the  purchaser. 

It  is  strenuously  urged  that  both  Day 
and  Mrs.  Hayward  are  innocent  purchasers, 
and  took  their  respective  titles  in  good  faith, 
and  not  in  troat  for  Benjamin  D.  Hayward. 
Day  never  advanced  but  $100  of  the  pur- 
chase price,  he  never  saw  the  land,  and  his 
contract  therefor  was  kept  in  the  safe  of 
his  uncle,  Benjamin  D.  Hayward.  When 
the  time  came  to  take  his  deed,  he  decided 
not  to  take  the  land,  and  his  $100  was  re- 
turned to  him  in  the  form  of  a  check  from 
his  said  uncle.  About  one  month  later  he 
quitclaimed  to  Mrs.  Hayward,  his  aunt,  and 
the  wife  of  Benjamin  D.  As  we  have  seen, 
the  $100  paid  Day  for  his  relinquishment 
came  from  his  uncle;  the  rest  of  the  money 
required  for  Mrs.  Hayward's  purchase  was 
borrowed  on  the  joint  note  of  herself  and 
her  said  husband;  the  money  thus  raised 
5L.R.A.(N.S.) 


was  deposited  in  the  bank  to  the  credit  of 
the  husband,  and  checked  out  to  pay  for 
the  land  by  him  and  in  his  own  name.  In 
short,  the  husband,  Benjamin  D.  Hayward, 
seems  to  be  the  central  figure  in  all  these 
several  family  transactions.  From  all  the 
facts  and  circumstances,  we  think  the  trial 
court  was  warranted  an  finding  that  Day 
and  Mrs.  Hayward  were  mere  instrumentali- 
ties employed  by  Benjamin  D.  Hayward  to 
hold  the  beneficial  title  to  the  property  to 
his  own  use.  • 

Another  contention  of  the  defendants  is 
that  Mathiason  and  Kohler  respectively  are 
innocent  purchasers,  and  are  entitled  to 
hold  the  land  as  against  the  plaintiff.  So 
far  as  the  money  paid  by  them,  or  either 
of  them,  is  concerned,  they  are  fully  pro- 
tected by  the  decree.  Mathiason  had  al- 
ready transferred  his  interest  to  Kohler, 
and  the  decree  affects  Kohler  only  in  so  far 
as  it  requires  the  conveyance  of  the  land  to 
the  plaintiff,  instead  of  to  him;  the  decree 
provides  for  the  payment  to  him  of  the 
amount  he  had  invested  in  the  land.  But 
neither  Mathiason  nor  Kohler  comes  under 
the  genleral  rule  applicable  to  innocent  pur- 
chasers. Neither  of  them  had  any  legal  ti- 
tle. Whatever  title  they  had  was  purely 
equitable.  It  is  a  familiar  rule  of  equity 
thatt  where  the  equities  are  equal,  thtit 
which  is  prior  in  point  of  time  shall  pre- 
vail. Elaborating  on  that  rule  in  Boone 
▼.  Ohilea,  10  Pet  177,  9  L.  ed.  388,  the 
court  says:  "A  purchaser  with  notice  may 
protect  himself  under  a  purchaser  by  deed 
without  notice,  but  cannot  do  it  by  purchase 
from  one  who  holds  or  claims  by  contract 
only.  The  cases  are  wholly  distinct.  In 
the  former  the  purchaser  witii  notice  is  pro- 
tected ;  in  the  latter  he  has  no  standing  in 
equity,  for  an  obvious  reason,  that  the  plain- 
tiffs' elder  equdty  shall  prevail  unless  the 
defendant  can  shelter  himself  under  the  le- 
gal title  acqmred  by  one  whose  conscience 
was  not  affected  with  fraud  or  notice^  and 
who  can  impart  his  immunity  to  a  guilty 
purchaser,  as  the  representative  of  his  legal 
rights  fairly  acquired  by  deed,  in  such  a 
manner  as  exempts  him  from  the  jurisdic- 
tion of  a  court  of  equity."  To  the  same  ef- 
fect are  the  following:  Smith  v.  Orton,  131 
U.  S.  LXXV.,  Appx.,  and  18  L.  ed.  62; 
Woods  V.  Dille,  11  Ohio,  455;  Anketel  v. 
Converse,  17  Ohio  St.  11,  91  Am.  Dec.  115; 
Worden  v.  Crist,  106  III.  326.  As  the 
plaintiff  in  this  cause  was  first  in  time,  un- 
der the  well-known  maxim  of  equity,  he 
must  be  held  to  be  first  in  right. 

In  OUT  opinion,  the  decree  of  the  dis- 
trict court  is  just  and  equitable,  and  ought 
to  be  affirmed. 
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Per  Cnriam: 

For  the  reasons  stated  in  tbe  foregoing 
opinion,  the  d^ecree  of  the  DiBtrict  Ck>urt  is 
affirmed. 

A  petition  for  rehearing  Iiaving  beMi  filed, 
Duffie,  C,  on  April  6,  190«,  filed  the  follow- 
ing response: 

Because  of  Johnson's  Icnowledge  thai  Hay- 
ward  was  acting  for  the  Fidelity  Trust 
Company  of  Kanscw  City,  and  had  this  land 
listed  on  his  1)ooks  when  the  offer  of  $1,400 
was  forwarded  to  the  company,  we  have 
doubts  whether  Johnson  ought  to  rely  upon 
Hayward  representing  him  in  the  transac- 
tion, and,  therefore,  recommended  a  hear- 
ing in  the  case.  If,  at  the  time  Johnson  em- 
ployed Hayward,  he  knew  that  the  latter 
was  already  acting  as  agent  for  another  in 
the  sale  of  this  land,  then  he  had  knowledge 
that  Hayward  could  not  properly  act  for 
him  in  the  capacity  of  agent,  and  ordinari- 
ly would  have  no  right  to  rely  upon  his  do- 
ing so.  It  was  upon  this  ground  alone  that 
a  rehearing  was  allowed,  and  not  because 
we  had  any  doubts  of  the  correctness  of  our 
former  opinion  upon  the  other  questions  in- 
volved. In  order  that  this  phase  of  the  case 
BMiy  be  understood,  it  will  be  necessary  to 
state  some  facts  not  set  out  in  the  former 
opinion. 

In  1900  the  plaintiff's  wife  owned  the  N. 
E.  Vt  of  section  15,  township  16,  range  ID 
W.,  fat  Howard  county,  Nebraska.  He 
bought  of  the  owners  of  the  fee  the  ad- 
joining N.  W.  %  of  section  14,  145  acres  of 
which  was  subject  to  a  mortgage  held  by 
one  Newton.  This  mortgage  was  in  process 
•  of  foreclosure,  a  decree  having  been  entered 
for  $1,677.14,  A  sum  in  excess  of  the  real 
value  of  the  land  at  that  date.  Johnson 
desired  this  land,  and  was  seeking  the  own- 
er of  the  mortgage  for  the  double  purpose 
of  saving  the  expense  of  a  sale  on  the  de- 
cree of  foreclosure  and  of  purchasing  the 
mortgagee's  right  in  the  decree  at  what 
would  be  the  fair  cash  v«lue  of  the  land. 
He  was  not  able  to  get  into  communica- 
tion with  the  parties  representing  Newton, 
and  a  sale  under  the  decree  took  pkuie,  New- 
ton beinp  the  purchaser  and  receiving  the 
sheriff's  deed.  The  conditions  then  existing 
were  these:  Johnson's  wife  owned  the  N. 
E.  %  of  section  15,  Newton  the  west  145 
•eres  of  the  N.  W.  %  of  section  1%  adjoin- 
ing her  on  the  east,  and  Johnson  the  east 
16  acres  of  the  N.  W.  V4  of  section  14; 
Newton's  145  acres  lying  between  tlie  land 
owned  by  Johnson  and  Mrs.  Johnson.  John- 
son desired  the  whole  half  section,  and, 
in  order  to  to  obtain  time  in  which 
to  find  and  communicate  with  Newton's  rep- 
resentatives, Johnson  set  out  to  appeal  from 
the  decree  of  confirmation  in  the  foreclosure 
•  L.R.A.(N.a) 


case.  Hayward,  who  had  been  his  agent 
in  all  his  other  matters  in  Howard  county 
up  to  this  lime,  had  been  appointed  guard- 
ian ad  litem  for  one  of  the  minor  defend- 
ants in  the  foreclosure  proceedings,  and, 
knowing  this,  Johnson  employed  another 
attorney,  one  Nunn,  to  Urosecute  his  ap- 
peal. Some  time  after  the  foreclosure  sale 
J<dui0on  and  Hayward  were  driving  in  the 
country,  and,  the  matter  of  the  foreclosure 
coming  up,  Hayward  informed  Johnson  that 
he  was  not  attorney  for  the  plaintiff,  and 
thereupon  Johnson  employed  him  to  assist 
Nunn  in  the  appeal  to  the  supreme  court. 
This  conversation  and  employment  is  de- 
nied by  Hayward,  but  is  conclusively  es- 
tablished by  his  own  letters  to  Johnson, 
upon  whom  he  drew  for  funds  to  defray  the 
expense  of  the  appeal,  as  well  also  as  by 
the  testimony  of  Nunn.  Under  date  of 
January  0,  1901,  Hayward  wrote  Johnson: 
"There  are  no  appeal  b(mds  here,  .  .  . 
but,  if  you  desire,  I  will  prepare  one  and 
send  to  you."  January  18th  he  wrote: 
"Bonds  in  case  of  Newton  v.  McCraoken 
received  and  filed  as  of  this  date.  Also  ap- 
proved." February  12th  he  wrote  as  fol- 
lows: "In  case  of  Newton  v.  McCracken 
tbe  transoript  has  been  made  and  served. 
.  .  .  You  can  send  on  these  costs,  and 
we  will  get  the  matter  started."  February 
27th  he  wrote:  "Do  you  want  the  bill  of 
exceptions  made  in  Newton  v.  McCracken  f 
It  will  have  to  be  done  on  the  10th  inst. 
Wire  answer  to-night"  March  ,20th  he 
wrote  the  following:  "I  will  file  the  case 
of  Newton  v.  McCracken  in  the  supreme 
court  at  once,  and  have  drawn  on.  you  for 
$20  for  costs  as  per  your  telegram." 

That  he  was  acting  as  Johnson's  attorney 
in  the  appeal  cannot  be  doubted,  however 
strongly  he  may  deny  the  fact  Previous 
to  the  time  when  the  appeal  should  be  per- 
fected, Johnson,  who  lived  in  Omaha,  was 
called  to  Alaska,  and  did  not  return  until 
some  time  in  August.  Hayward,  who  had 
received  the  money  to  perfect  the  appeal, 
nejjleeted  to  file  the  papers,  and  the  appeal 
failed.  A  deed  was  issued  to  Newton,  the 
purchaser  at  the  sheriff's  sale.  After  John- 
son's .return  from  Alaska  he  learned  from 
Hayward  that  the  appeal  had  not  been  per- 
fected, and  also  that  the  Fidelity  Trust  Com- 
pany of  Kansas  City  had  charge  of  the  land. 
During  all  the  time  previous  to  this,  Hay- 
ward had  been  J<dm8on's  attorney  in  his  ef- 
forts to  secure  this  land  and  to  find  some 
one  who  had  authority  to  deal  with  it.  On 
learning  that  the  land  was  in  the  hands  of 
the  Fidelity  Trust  Company,  Johnson  asked 
Hayward  if  he  was  in  a  position  to  rep- 
resent him  in  the  purchase  of  the  land,  and 
Hayward  replied  that  he  was.  Johnson  then 
said  to  him:   "Make  them  an  offer  of  $1,400. 
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Send  it  by  wire  and  get  a  reply  this  after- 
noon before  I  leave  for  Omaha."  Hayward 
wired  the  offer  to  the  Fidelity  Company  as 
follows:  "9-21-01.  Have  offer  $1,400  cash 
McCracken  land.  Wire  answer  to-day." 
The  Fidelity  company  wrote  in  reply  as  fol- 
lows: "We  ha^  your  telegram  of  to-day 
reading:  'Have  offer  $1,400  cash  McCracken 
land.  Wire  answer  to-day.'  We  imme- 
diately upon  receipt  of  your  wire  wired  the 
owner  advising  of  the  offer  and  recommend- 
ing acceptance.  It  is  possible  we  nuiy  get 
a  reply  from  lum  l>efore  the  close  of  busi- 
ness which  is  at  1  o'clock  on  Saturday,  and 
if  ao  we  will  promptly  advise  you.  If,  how- 
ever, the  message  is  not  received  until  later, 
we  will  advise  you  promptly  Monday  morn- 
ing or  as  soon  as  the  message  comes  to 
hand."  Newton,  in  the  meantime,  had  be- 
come insane,  and  nothing  further  wa»  done 
in  the  matter  until  November  18,  ISOl,  when 
Fred  C.  Gowing,  guardian  for  Newton,  wrote 
the  Fidelity  Company  as  follows:  "023,906. 
McCracken  held  by  Hiram  C.  Newton  of 
Troy,  N.  H.,  I  find  needs  attention  as  I  have 
just  become  his  guardian  as  he  has  had  a 
long  sickness  and  has  become  insane.  If 
the  party  will  take  the  property  now  at  the 
$1,400  I  will  forward  the  necessary  papers 
if  you  will  tell  what  form  will  be  required." 
November  21,  1901,  the  Fidelity  company 
wrote  Hayward  asking  if  it  would  be  pos- 
sible to  secure  a  renewal  of  the  offer  of 
$1,400  cash  for  the  property,  and  advising 
him  that  the  offer  would  be  accepted.  And 
on  the  26th  of  November  Hayward  wired  the 
Fidelity  company  as  follows:  "Have  sold 
McCracken  $1,400  cash.  Wire  acceptance." 
In  the  meantime  and  on  October  3,  1901, 
Hayward  had  written  Johnson  as  follows: 

D.  L.  Johnson, 

Omaha,  Nebraska. 
I  have  had  no  reply  thus  far  relative  to 
the  offer  on  the  McCracken  land.    I  wrote 
them  again  Monday  and  expect  an  answer 
of  some  kind  soon.    I  do  not  understand  the 
delay.    As  soon  as  I  hear  I  will  write  you. 
Yours, 
B.  D.  Hayward. 

Hayward  now  says  that  the  second  offer 
made  the  Fidelity  Trust  Company  of  $1,400 
for  the  land  was  made  on  behalf  of  Day,  but 
in  the  meantime  he  had  led  Johnson  to 
believe  that  he  was  acting  for  him  in  the 
purchase.  It  clearly  appears  from  the  facta 
above  stated  that  Hayward  had  no  authority 
to  make  a  sale  of  this  land.  At  the  most 
his  employment  by  the  Fidelity  Trust  Com- 
pany was  to  act  as  a  middleman  to  secure 
offers  on  the  land  and  to  bring  the  parties 
together.  Let  us  see  how  the  matter  stood 
when  the  pretended  sale  was  made  to  Day. 
6L.R.A.(N.S.) 


Newton  had  become  insane,  and  a  gruardian 
of  his  person  and  estate  had  been  appointed. 
This  terminated  the  agency  of  the  Fidelity 
company  for  Newton.  The  guardian  em- 
ployed that  company  to  obtain  a  renewal  of 
the  offer  of  $1,400  for  the  land,  and  the 
company  employed  Hayward  for  the  same 
purpose.  The  company  and  Hayward  were 
not  agents  in  the  full  sense  of  that  term. 
They  were  middlemen  to  secure  from  a  for- 
mer proposed  purchaser  the  raiewal  of  a 
former  offer  made  for  tiie  land.  They  come 
fully  within  the  definition  of  Chief  Justice 
Dixon  in  Stewart  v.  Mather,  32  Wis.  344, 
where  he  says:  "A  broker  whose  undertak- 
ing merely  is  to  find  »  purchaser  at  a 
price  fixed  by  the  seller,  or  at  a  price  which 
shall  be  satisfactory  to  the  seller  when  he 
and  the  purchaser  meet,  is  in  reality  only 
a  'middleman'  whose  duty  is  performed  when 
the  buyer  and  seller  are  brought  together." 
The  case  comes  fully  within  the  rule  an- 
nounced in  that  case,  and  followed  in  Bar- 
ry V.  Schmidt,  57  Wis.  172,  4ft  Am.  Rep. 
35,  16  N.  W.  24.  But  if  we  admit  that 
Hayward  was  agent  of  the  Fidelity  company 
in  the  fullest  sense  of  that  word,  still  he 
had  been  employed  by  Johnson  long  prior 
to  his  engagement  by  the  company,  and  his 
services  and  his  dufy  were  due  to  Johnson 
and  not  to  the  company  who  afterward  em- 
ployed him  in  the  same  matt«r.  It  is  true 
that  Hayward,  if  his  employment  by  the 
company  required  of  him  the  exercise  of 
any  jndgmrat  relating  to  the  price  to  be 
asked  for  the  land  or  the  character  of  the 
proposed  purchaser,  should  have  informed  it 
of  his  employment  by  Johnson  to  purchase 
for  him,  but  that  Johnson  owed  the  company  - 
any  such  duty,  or  that  he  should  have  re- 
fused to  continue  Hayward  as  his  agent  on 
learning  that  the  land  had  been  listed  with 
him,  is  not  demanded  by  any  rule  of  law 
or  morals.  Hayward,  as  Johnson's  agent, 
owed  him  the  duty  of  honesty  and  fidelity 
in  the  business  for  which  he  was  employed. 
If  he  wished  to  become  owner  of  the  land  he 
should  at  least  have  informed  his  principal 
that  he  could  no  longer  act  for  him  in  the 
matter,  and  place  him  in  a  position  where 
he  could  have  protected  his  interest  by  his 
own  efforts  or  by  employing  another  agent; 
and  we  doubt,  even  had  he  renounced  his 
employment,  whether  the  law  would  have 
allowed  him  to  become  a  purchaser  of  the 
property  without  Johnson's  consent,  for,  as 
well  said  by  Judge  Sanborn  in  Trice  v. 
Comstock,  61  L.R.A.  176,  57  C.  C.  A.  646.  121 
Fed.  620:  "Wherever  one  person  is  placed 
in  such  relation  to  another  by  the  act  or 
consent  of  that  other,  or  the  act  of  a  third 
person,  or  of  the  law,  that  he  becomes 
interested  for  him,  or  interested  with  him, 
in  any  subject  of  property  or  business,  [he 
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is  in  such  a  fiduciary  relation  with  him 
that]  he  is  prohibited  from  acquiring  rights 
in  that  subject  antagonistic  to  the  person 
with  whose  interests  he  has  become  associ- 
ated." 

We  recommend  that  the  former  opinion  be 
adhered  to. 

Albert  and  Jackson,  OC.,  concor. 

Per  Curiam: 

For  the  reasons  stated  in  the  foregoing 
•pinion,  the  former  opinion  is  adhered  to. 


NORTH  DAKOTA  SUPSEMB  COURT. 

JOHN  L.  SCHMIDT,  Appt., 

ARTHUR  N.  BEISEKER,  Respt 

(— N.  D.  — ,  105  N.  W.  1102.) 

Contract  to  porchase  land— statnte  of  frauds. 
Plaintiff  employed  the  defendant  to 
appear  at  a  public  sale  of  a  tract  of  land 
provided  for  by  the  Federal  laws,  and  to  bid 
in  and  purchase  the  laud  in  plaintiff's  name, 
and  pay   for    the    same   with  defendant's 

Headnote    by  Mobaan,  Ch.  J. 


money.  Plaintiff  was  to  repay  to  defendant 
the  funds  paid  out  for  the  land  immediately 
upon  ascertaining  the  amount,  and  was  to 
pay  defendant  a  fixed  sum  for  his  compen- 
sation. Defendant  bid  in  the  land  in  his 
own  name  and' refused  to  convey  to  plaintiff. 
Held,  that  the  contract  is  a  contract  of 
agency,  and  not  within  the  statute  of  frauds, 
and  that  an  action  at  law  for  damages  for  a 
breach  of  such  contract  is  properly  brought 
by  the  principaL 

(November  80,  1905.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Distriot  Court  for  Wells  County  in 
defendant's  favor  in  an  action  brought  to 
recover  damages  for  breach  of  eontract.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hanchett  ft  Wartner,  for  a^el- 
lant: 

A  contract  of  agency  for  the  sale  of  lands 
is  not  within  the  statute  of  frauds. 

Heyn  v.  Philips,  37  Cal.  529 ;  Ferguson  v. 
Ramsey,  41  Ind.  611;  Fiero  v.  Fiero,  52  Barb. 
288;  Lamb  v.  Baxter,  130  N.  C.  67,  40  S.  B. 
850;  Abbott  v.  Hunt,  ISO  N.  C.  403,  40  S.  E. 
119;  Hannan  v.  Prentis,  124  Mich.  417,  83 
N.  W.  108. 

Contracts  of  agency  for  the  purchase  or 


Case  Note. — Statute  of  frauds  as  affecting 
legal  remedy  for  breach  of  contract  to  pur- 
chase land  for  and  in  the  name  of  another. — 
As  shown  by  the  note  to  the  preceding  case, 
the  weight  of  authority  denies  the  right  to 
equitable  relief  upon  breach  by  a  person  of 
his  parol  agreement  to  purchase  land  for 
and  in  the  name  of  another,  where  no  part 
of  the  purchase  money  has  been  paid  by  the 
person  employing  him.  But,  while  this  rule 
may  be  reasonably  sustained  on  the  theory 
that  the  evils  which  would  result  from  per- 
mitting one  who  has  employed  another  by 
parol  to  act  as  his  agent  in  purchasing  prop- 
erty, to  compel  the  latter  to  convey  to  him, 
where,  in  violation  of  the  contract,  he  has 
purchased  for  himself,  would  be  as  great  as 
would  result  from  the  enforcement  of  a  parol 
contract  by  which  a  party  agrees  that  he 
will  himself  convey  property  to  another, 
there  seems  to  be  no  reason  why  the  prin- 
cipal should  not  be  permitted  to  maintain 
an  action  for  damages  against  his  agent 
upon  the  letter's  failure  to  perform  his 
agreement,  or  to  obtain  any  other  relief 
which  does  not  affect  the  title  to  the  prop- 
erty  itself.      This     right    is     sustained    in 

SCRIIIDT    V.  BBISEKKB. 

So,  in  Allen  v.  Richard,  83  Mo.  55.  where 
the  right  to  compel  a  conveyance  'by  the 
agent  is  denied,  the  court  said  that,  if  the 
principal  were  suing  for  a  return  of  the 
money  which  he  had  paid  an  agent  as  part 
consideration  for  his  services,  which  were 
never  rendered,  the  statute  would  be  no 
defense. 

6o,  in  Boos  v.  Hinkle,  18  Ind.  App.  509, 
8L.R.A.(N.&) 


48  K.  E.  383,  it  is  held  that  an  oral  agree- 
ment by  one  selling  a  note  secured  by  a  real 
estate  mortgage,  that  he  would  cause  the 
mortgagor  to  convey  the  real  estate  to  the 
purchaser  of  the  note  as  a  part  consideration 
of  the  sale,  is  not  within  the  statute  of 
frauds;  and  that,  therefore,  where  the  seller 
of  the  note  fails  to  keep  his  agreement  to 
procure  the  conveyance  of  the  property,  and 
the  purchaser  is  obliged  to  bring  an  action 
upon  the  note  and  'foreclose  the  mortgage 
in  order  to  obtain  title  to  the  property,  and 
is  put  to  considerable  expense  in  so  doing, 
he  may  recover  from  the  other  party  the 
damages  which  he  thereby  suffers. 

On  the  other  hand,  it  is  held,  in  Horsey 
V.  Graham,  L.  R.  5  C.  P.  0,  that  a  contract 
by  which  one  party  agrees  to  procure  for 
another  the  transfer  of  a  lease  of  a  public 
house  by  a  third  party  is  within  the  statute 
and  required  to  be  in  writing,  although  the 
party  procuring  the  transfer  has  no  interest 
in  the  lease  himself;  and  that  an  action  for 
damages  sustained  by  reason  of  not  having 
obtained  the  interest  in  the  land  to  which 
the  second  party  was  entitled  under  the 
agreement  cannot  be  sustained.  The  court 
said  that  the  primary  and  direct  object  of 
the  agreement  was  an  interest  in  land  to  be 
given  to  the  plaintiff,  and  that  it  seemed 
impossible  to  them  to  say  that  the  contract 
sued  upon  was  not  a  eontract  for  sale  of  an 
interest  in  land. 

So,  in  Fowke  v.  Slaughter,  8  A.  K.  Marsh. 
57,  13  Am.  Dec.  133,  the  court  declares  that 
a  verbal  agreement  to  purchase  land  for 
another  party   is   within    the    statuts    of 
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procuring  of  title  to  land  are  not  within  the 
statute  of  frauds. 

Baker  t,  Wainwright,  36  Md.  336,  11  Am. 
Rep.  495;  Wilson  v.  Morton,  85  Cal.  698,  24 
Pae.  784 ;  Bannon  t.  Bean,  9  Iowa.  395 ;  Rat- 
liff  ▼.  Trout,  6  J.  J.  Marsh.  605;  Carr  t. 
l^avitt,  54  Mich.  540,  20  N.  W.  676;  Snyder 
.  V.  Wolford,  33  Minn.  175,  53  Am.  Rep.  22, 
22  K.  W.  254;  Little  v.  McCarter,  89  N.  C 
233;  Watters  v.  McGuigan,  72  Wis.  155,  39 
N.  W.  382. 

Messrs.  Bnike  &  MiddauKh  and  Bessesen 
&  Berry  for  respondent. 

Morgan,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  aetion  for  the  recovery  of  dam- 
ages for  the  breach  of  a  contract  of  agency. 


Plaintiff  employed  the  defendant  to  appear 
for  him  at  the  United  States  Land  Office  at 
Devil's  lake  and  purchase  for  him  a  frac- 
tional tract  of  land  advertised  to  be  there 
sold  to  the  highest  bidder,  under  a  provision 
of  the  United  States  statutes.  The  com- 
plaint alleges  that  plaintiff  and  defeodaot 
entered  into  a  contract  under  which  defend- 
ant was  to  appear  at  said  office,  bid  in  and 
purchase  the  described  tract,  pay  for  It  with 
defendant's  money,  and  that  plaintiff  was 
to  repay  defendant  for  the  money  paid  for 
the  land  as  soon  as  he  should  ascertain  the 
sum  that  defendant  had  paid  for  said  land; 
and  plaintiff  was  also  to  pay  defendant  the 
sum  of  $75  as  his  compensation  for  his  serv- 
ices at  the  same  time;  that  defendant  ap- 
peared at  said  Land  Office  and  bid  in  and 


frauds;  and,  where  the  party  making  it 
purchased  the  land  at  $6  an  acre,  for  the 
payment  of  which  he  gave  obligation  with 
security,  and  took  a  bond  for  conveyance, 
and  afterwards  sold  the  land  to  his  prin- 
cipals at  $8  an  acre,  assigning  to  them  the 
bond  for  the  conveyance  and  receiving  from 
them  their  bond  for  the  purchase  price,  and 
subsequently  brought  suit  upon  the  bond 
and  recovered  judgment;  and,  to  stay  pro- 
ceedings on  the  bond,  the  principals  filed 
their  bill,  setting  up  the  parol  contract  of 
agency,  and  asking  to  be  relieved  from  the 
payment  of  the  difference  between  $6  and 
$8  per  acre, — the  injunction  must  be  dis- 
solved and  the  bill  dismissed. 

And  in  Mather  v.  Scoles,  35  Ind.  1,  it  is 
held  that  a  parol  agreement  by  a  purchaser 
of  land,  to  procure  at  his  own  cost  a  con- 
veyance by  a  third  party  of  certain  other 
lands  to  the  vendor  as  part  of  the  consid- 
eration for  his  conveyance,  or  to  pay  the 
vendor  a  sum  of  money  sufficient  to  procure 
such  conveyance,  is  within  the  statute  as  a 
contract  for  the  sale  of  land;  and  that  an 
action  cannot  be  maintained  on  the  contract, 
either  to  compel  a  conveyance,  or  to  recover 
such  sum  of  money. 

Where  the  agent  has  fully  performed  his 
part  of  the  contract,  his  right  to  maintain 
an  action  to  recover  from  the  principal  his 
commission,  or  a  proportion  of  the  profits 
which  the  principal  has  agreed  to  pay  upon 
a  resale,  is  generally  sustained.  Carr  v. 
Leavitt,  54  Mich.  640,  20  N.  W.  576;  Benja- 
min V.  Zell,  100  Pa.  33;  Harben  v.  Oongdon, 
1  Coldw.  221;  Snyder  v.  Wolford,  33  Minn. 
175,  63  Am.  Rep.  22,  22  N.  W.  254. 

So,  in  Bannon  v.  Bean,  9  Iowa,  395,  parol 
evidence  to  prove  a  contract  by  which  the 
payee  of  a  note  agreed  to  cancel  it  if  the 
maker  would  procure  a  deed  of  conveyance 
of  a  certain  piece  of  land  belonging  to  a 
third  person  to  the  payee  was  held  to  be  ad- 
missible in  an  action  brought  by  the  pay- 
ee on  the  note,  where  the  maker  of  the  note 
set  up  such  contract  as  a  defense. 

And  where  parties  desiring  to  purchase 
land  to  be  sold  at  sheriff's  sale  requested 
another  party  to  attend  the  sale  and  make 
the  purchase  for  them;  and  the  second  party 
5L.R.A.(N.SJ 


attended  the  sale  and  purchased  the  land 
in  his  own  name,  paying  part  of  the  pur- 
chase money,  for  wluch  the  other  parties 
gave  him  their  check;  and  the  person  nego- 
tiating the  sale  bound  himself  to  the  sher- 
iff for  the  pa3nment  of  the  remainder  of  the 
purchase  money,  upon  the  promise  of  the 
other  parties  to  reimburse  him,  the  sher- 
iff's deed  for  the  land  being  made  payable 
to  such  parties, — the  ecatract  was  hdd, 
in  Baker  v.  Wainwright,  36  Md.  338,  to  be 
simply  a  contract  of  agency,  not  within  the 
statute  of  frauds,  and  to  be  provable  by 
parol  testimony  in  an  action  by  the  person 
negotiating  the  purchase  to  recover  from  hU 
principals  so  much  of  the  money  paid  by 
him  as  remained  unpaid  by  them,  together 
with  interest,  costs,  and  expenses.  The 
court  in  this  case  said  that  this  contraci 
was  not  one  involving  a  title  to  land;  that 
the  purchase  of  the  land  was  a  matter  col 
lateral  to  the  contract,  which  constituted 
the  relation  of  principal  and  agent  between 
the  parties,  and  on  which  the  liability  arose. 
In  this  case  the  court  said  that,  if  the  agree 
ment  for  the  purchase  of  the  Und  had  been 
signed  by  the  agent  in  the  name  of  his  prin- 
cipals, there  could  be  no  doubt  of  his  right 
to  enforce  the  contract,  but  that  it  was 
argued  that,  since  he  had  signed  the 
contract  in  his  own  name,  parol  evidence 
was  not  admissible  to  show  that  he  signed 
it  as  the  agent  of  another;  but  this  argu- 
ment was  held  not  to  be  well  founded. 

But,  in  an  action  by  the  agent  on  a  parol 
contract  to  procure  a  conveyance  to  his  prin- 
cipal of  an  equity  of  redemption  held  by  a 
third  person,  the  principal  having  refused  to 
accept  the  deed,  it  was  held,  in  Rawdon  v. 
Dod^e,  40  Mich.  697,  that  the  contract  was 
within  the  statute  of  frauds  as  one  for  tiie 
sale  of  an  interest  in  land,  and  that  parol 
evidence  thereof  was  inadmissible.  The 
court  said  that  the  fact  that  the  interest  to 
be  transferred  was  not  in  the  agent,  but 
was  vested  in  a  third  person,  could  make 
no  difference;  that  the  contract  was  for  the 
sale  of  an  interest  in  the  land,  and  it  was 
not  important  that  the  title  then  rested  in 
a  third  person.  C^mr^nlo 
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purchased  Mid  land  for  himself  in  his  own 
name,  contrary  to  his  instruetioni  and  con- 
tract; and  procured  the  evidence  of  the  ti- 
tle to  said  tract  to  be  issued  in  his  own 
name,  and  thereafter  sold  said  land  to  an- 
other person,  and  thereafter  refused  to  con- 
vey the  said  land  to  the  plaintiff  upon  being 
requested  so  to  do;  that  the  value  of  said 
land  is  the  sum  of  $1,000,  for  which  sum 
plaintiff  'demands  judgment,  less  $146,  the 
sum  paid  by  the  defendant  for  taid  land. 
The  defendant  answered  by  a  general  de- 
nial. After  a  jury  was  impaneled  to  try 
the  case,  the  defendant  objected  to  the  in- 
troduction of  any  eviden^  under  the  com- 
plaint, for  the  reason  tluut  the  same  does 
not  state  facts  sufiScient  to  constitute  a 
cause  of  action;  and  for- that  reason  defend- 
ant also  moved  for  judgment  on  the  plead- 
ings at  that  time.  The  court  sustained  this 
objection  and  the  motion,  and  judgment  was 
entered  dismissing  the  action.  The  point 
on  which  this  ruling  was  based  is  that  the 
contract  set  forth  in  the  complaint  is  one 
that  relates  to  a  conveyance  of  an  interest 
in  real  estate,  and  is  therefore  invalid  un- 
der the  proviskme  of  the  stMute  of  frauib. 
Other  alleged  defects  are  urged  against  the 
complaint,  to  the  effect  that  the  contract 
pleaded  is  so  indefinite  that  an  action  for 
damages  cannot  be  predicated  thereon. 
These  alleged  defects  are  not  such  as  to  ren- 
der the  cause  of  action  defective  in  matters 
of  substance.  Plaintiff  asked  to  have  the 
complaint  amended  after  the  objection  to 
any  evidence  being  admitted  was  made,  and 
these  amendments  should  have  been  al- 
lowed. In  ruling  on  such  objections  the 
complaint  will  be  more  liberally  construed 
than  when  it  is  attacked  by  demurrer. 
Waldner  v.  Bowldin  State  Bank  (N.  D.)  102 
N.  W.  169. 

The  question  which  the  defendant  princi- 
pally relies  on,  and  devotes  nearly  the  whole 
of  his  written  argument  to,  is  that  the  con- 
tract was  not  in  writing,  and  therefore  in- 
valid. The  gist  of  the  contract  relied  on 
and  pleaded  is  that  defendant  and  plaintiff 
contracted  that  defendant  was  personally  to 
appear  at  the  Land  Office  or  procure  an- 
other to  there  appear  for  him  and  purchase 
the  land  for  the  plaintiff,  and  in  plaintiff's 
name  to  receive  the  receiver's  receipt  from 
the  local  land  office.  Defendant  agreed  to 
pay  the  price  at  which  the  land  was  bought 
from  the  United  States.  Plaintiff  agreed  to 
repay  said  purchase  price  to  the  defendant 
immediately,  and  as  soon  as  he  ascertained 
the  amount  of  the  same;  and  further  agreed 
to  pay  to  the  defendant  the  sum  of  $75  for 
his  compensation.  Does  this  contract  relate 
to  a  sale  of,  or  to  an  interest  in,  real  estate, 
•nd  render  the  contract  invalid  as  being  "an 
agreement  for  a  sale  of  real  property  or 
SL.aA.(K.S.) 


of  an  interest  therein,"  under  S  3960,  Rev. 
Codes  1809  T  We  conclude  that  the  contract 
was  simply  one  of  agency  or  employment, 
and  cannot  be  construed  to  mean  that  it  in 
any  way  involved  a  purchase  of  the  real  es- 
tate or  of  any  interest  therein  by  the  de- 
fendant. It  does  not  contemplate  that,  in 
the  performance  of  the  contract,  the  de- 
fendant was  to  take  title  in  himself,  and 
was  thereafter  to  convey  it  to  the  plaintiff. 
The  statute  of  frauds  deals  with  contracts 
necessarily  affecting  the  title  and  convey- 
ance of  real  estate  as  between  the  parties 
to  the  contract.  This  contract  is  one  of 
agency.  Because  the  agency  involved  a  bid- 
ding in  of  real  estate  in  the  name  of  the 
principal,  it  did  not  become  a  contract  for 
the  sale  of  real  estate  as  between  the  plain- 
tiff and  defendant.  It  involved  a  purchase 
of  the  land  by  the  plaintiff  through  his 
agent,  the  defendant;  but  no  sale  or  con- 
veyance by  the  agent  to  the  principal  was 
to  follow  under  the  contract.  The  title  was 
not  to  be  in  him,  and  therefore  no  convey- 
ance by  him  could  have  been  intended.  If 
the  land  was  to  be  purchased  by  the  defend- 
ant in  his  own  name,  and  then  conveyed  to 
the  plaintiff,  a  different  question  would  be 
presented.  The  cases  oited  by  tbe  n- 
spondent  involve  contracts  that  required  the 
agent  to  convey  the  real  estate  to  the  prin- 
cipal. The  distinction  between  such  cases 
and  this  one  is  so  obvious  that  further 
statement  is  unnecessary.  Burden  v.  Sheri- 
dan, 36  Iowa,  125,  14  Am.  Rep.  505,  is  cited 
as  In  point,  but  that  case  involved  a  con- 
tract requiring  the  agent  to  convey  to  the, 
principal.  The  following  cases  hold  con- 
tracts such  as  here  involved  not  within  the 
provisions  of  the  statute  of  frauds.  Wat- 
ters  v.  McGuigan,  72  Wis.  156,  39  N.  W.  382  j 
Oarr  v.  Leavitt,  54  Mich.  540,  20  N.  W.  576; 
Wilson  V.  Morton,  85  Cal.  508,  24  Pac.  784; 
Baker  v.  Wainwright,  36  Md.  336,  11  Am. 
Rep.  495;  Snyder  v.  Wolford,  33  Minn.  175, 
53  Am.  Rep.  22,  22  N.  W.  254;  Gardner  v. 
Rundell,  70  Tex.  463,  7  S.  W.  781;  Miller 
V.  Kendig,  55  Iowa,  174,  7  N.  W.  500;  Rose 
V.  Hayden,  36  Kan.  106,  57  Am.  Rep.  145, 
10  Pac.  564.  These  cases  are  in  point  as 
sustaining  the  proposition  that  actions  for 
damages  may  be  based  on  such  contracts, 
although  made  in  parol. 

Respondent  also  insists  that  defendant 
did  not  become  a  trustee  of  this  land  f(» 
the  plaintiff.  We  do  not  think  that  the 
question  is  involved.  The  plaintiff  does  not 
seek  to  follow  the  land  in  an  equitable  ac- 
tion. Be  brings  an  action  at  law  for  dam- 
ages. No  valid  objection  is  made  to  the  con- 
tract set  forth,  and,  under  the  authorities 
cited,  we  bold  it  to  be  a  valid  and  enfoioea- 
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Dm., 


ble  contract  in  an  action  at  law  by  tlie 
principal  for  damages. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

All  concur. 

Petition   for   rehearing   denied   December 
22,  1906. 


UiriTEO  STATES   CIRCXnT   COURT   OF 
APPEALS,  FIRST  CIRCOTT. 

W.  K.  NIVER  COAL  COMPANY,  Appt., 

V. 

CHERONEA  STEAMSHIP  COMPANY, 
LIMITED. 


SAME,  Appt., 
▼. 
URSULA   BRIGHT   STEAMSHIP   COM- 
PANY, LIMITED. 


SAME,  Appt., 

v. 

NEW  RUPERRA  STEAMSHIP  COMPANY, 

LIMITED. 


SAME,  Appt., 

V. 

JONES. 

(—  C.  C.  A.  — ,  142  Fed.  402.) 

Charter  party — demurrage. 

1.  The  insertion  in  the  standard  form 
of  charter  party  of  the  words  "whether  in 
berth  or  not"  after  the  phrase  "time  to  com- 
mence to  run  when  steamer  is  ready  to  un- 


load and  written  notice  given"  causes  the  lay 
days  to  begin  to  run  from  the  time  the 
notice  is  given,  whether  a  berth  is  ready  or 
not. 

Same — strike. 

2.  A  strike  of  coal  operatives,  making 
necessary  the  importation  of  coal  to  such 
an  extent  as  to  overtax  the  capacity  of  a 
harbor  and  delay  vessels  chartered  to  carry 
coal  in  unloading,  is  not  within  the  clause 
of  a  charter  party  providing  that,  in  case 
of  strikes  which  delay  discharge,  the  char- 
terer is  not  liable  for  the  delay,  since  such 
strike  is  merely  a  causa  sine  qua  non,  and 
not  a  causa  cavsans,  of  the  delay. 

Same — exception  of  accidental  causes. 

3.  A  provisi<*i  in  a  charter  party  that 
time  for  unloading  shall  not  count  in  case 
of  causes  beyond  the  control  of  the  con- 
signee does  not  relieve  the  charterer  from 
liability  on  the  ground  that  the  vessel  is 
compelled  to  await  its  turn  in  a  congested 
harbor,  where  the  consignee,  for  his  own 
convenience,  designates  the  most  congested 
wharf  for  discharging,  contributes  to  the 
congestion  through  vessels  .  chartered  by 
himself,  and,  by  uie  use  of  other  facilities 
under  his  control,  m^Bt  have  dischtCrged  tEe 
vessel  within  the  time  stipulated. 

Same — ^weather  conditiont. 

4.  No  rebate  in  demurrage  can  be  made 
for  a  day  on  which  weather  conditions  neces- 
sarily shorten  working  hours,  where  the  lay 
days  are  already  exhausted,  and  the  charter 
party  relieves  the  charterer  from  liability 
for  delay  through  causes  beyond  his  con- 
trol, "unless  the  steamer  is  already  on  de- 
murrage." 

(December  7,  1905.) 


Case  Note. — Effect  and  construction  of  ex- 
press provision  in  charter  party  against  de- 
murrage in  case  of  strike. — In  Stephens  v. 
Harris,  56  L.  J.  Q.  B.  N.  S.  516,  57  L.  T.  N.  S. 
618,  where  a  claim  was  made  for  demurrage, 
it  was  held  that  the  term  "strike,"  in  a 
charter  party,  meant  a  strike  against  the 
employers,  «.  e.,  a  refusal  to  work  and  a 
standing  out  for  higher  wages;  and  that  the 
abandonment  of  work  by  miners  through 
fear  of  cholera  was  not  within  the  excep- 
tion, "no  damage  to  be  paid  the  vessel  in 
case  of  any  hands  striking  work."  Upon 
appeal  (67  L.  J.  Q.  B.  N.  8.  203)  the  court 
refused  to  pass  upon  the  meaning  of 
"strike,"  or  "hands  striking  work,"  but  af- 
firmed the  judgment  upon  other  grounds. 

In  Wood  V.  Kevser.  84  Fed.  688,  Affirmed 
in  31  C.  C.  A.  358,  59  U.  S.  App.  202,  87 
Fed.  10(17,  the  charter  party  provided:  "In 
the  computation  of  the  days  allowed  for  de- 
livering and  receiving  the  cargo  shall  be 
excluded  any  time  lost  by  reason  of  fire. 
droughts,  floods,  storms,  strikes,  lockouts, 
combinations  of  workmen,  or  any  extraor- 
dinary occurrence  beyond  the  control  of  the 
charterers."  There  was  a  strike  among  the 
workmen  who  were  expected  to  load  the 
cargo,  and  it  was  admitted  by  the  stipula- 
tions filed  in  the  case  that  the  charterers 
6L.R.A.(N.S.) 


were  unable  to  obtain  other  labor  than  that 
of  the  strikers  with  which  to  load  the  ves- 
sel. The  court  said  that  the  charterers  must 
secure  workmen,  if  possible  to  got  them,  at 
reasonable  terms;  and,  if  those  whose  sn-r- 
ices  they  have,  or  expect  to  Iiave,  refuse 
to  work  for  them  on  reasonable  terms,  they 
must  secure  others  if  possible.  But,  upon 
the  facts  in  this  case,  the  court  held  that 
the  demand  of  the  strikers  that  they  be  paid 
an  advance  in  wages,  made  in  the  midst  of 
loading,  after  the  contract  between  the  char- 
terers and  the  owners  had  been  made  upon 
the  basis  of  the  wages  formerly  paid,  and 
the  refusal  to  work  unless  the  demand  was 
acceded  to  immediately,  was  an  unreasonable 
demand,  and  one  which  the  cliarterers  were 
not  compelled  to  comply  with,  in  carrying 
out  the  spirit  and  intention  of  the  parties 
to  the  contract  at  the  time  it  was  made. 
The  court  added:  "To  say  that  the  char- 
terers could  avoid  the  effect  of  the  strike 
by  granting  the  demands  of  the  strikers  and 
paying  the  additional  wages,  and  thus  save 
the  vessel  from  damage  and  the  charterers 
from  liability,  is  to  virtually  nullify  the 
purpose  for  which  the  clause  was  inserted 
in  the  charter  party.  If  such  were  the  law, 
and  the  charterers  should  promptly  comply 
in  every  instance  with  the  dettuuid.of  jUu 
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1905. 

APPEAL  by  claimant  from  decrees  of  the 
District  Court  of  the  United  States  for 
the  District  of  Massaxihusetts  enforcing  de- 
murrage against  cargoes  of  the  Bteamshipa 
Cheronea,  Ursula  Bright,  Roath.-and  Ba- 
nana.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Colt  and  Putnam,  Circuit 
Judges,  and  Aldrich,  District  Judge. 

Messrs.  Benjamin  L.  M.  Tower,  Sherman 
L.  Whipple,  Ernest  0.  Hiler,  and  Alexander 
Lincoln,  for  appellant: 

The  lay  days  did  not  begin  to  run  un- 
til the  vessel  had  arrived  at  the  berth  to 
which  she  was  ordered  by  the  consignees. 

Aylward  v.  Smith,  2  Low.  Dec.  192,  Fed. 
Gas.  No.  688;  Nelson  v.  Dahl,  L.  R.  12 
Ch.  Div.  568)  Brown  v.  Johnson,  10  Mees. 
&,  W.  331;  Kell  V.  Anderson,  10  Mees.  4 
W.  498;  Hodgdon  v.  New  York,  N.  H.  &  H. 
R.  Co.  46  Conn.  277,  33  Am.  Sep.  21 ;  Irto 
V.  Perkins,  10  Fed.  779;  Davis  v.  Pender- 
gast.  16  Blatchf.  665,  Fed.  Cas.  Uo.  3,647; 
Choate  v.  Meredith,  Holmes,  500,  Fed.  Cas. 
No.  2,692;  Tharsis  Sulphur  &  Copper  Co. 
v.  Morel  Bros.  [1891]  2  Q.  B.  647;  The 
CarisbrooV.  L.  R.  15  Prob.  Div.  98;  Mur- 
phy V.  CoflJn,  L.  R.  12  Q.  B.  Div.  87 ;  San- 
ders V.  Jenkins  [1897]  1  Q.  B.  93;  Evans 
V.  Blair,  52  C.  C.  A.  39C,  114  Fed.  616; 
Brereton  v.  Chapman,  5  Moore  &  P.  526; 
Nielsen  v.  Wait,  L.  R.  16  Q.  B.  Div.  67; 
Flood  V.  Crowell,  34  C.  C.  A.  415,  03  U. 
S.  App.  493,  92  Fed.  402 ;  Ray  v.  One  Block 
of  Marble,  19  Fed.  525;  Aalholm  v.  A  Car- 
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go  of  Iron  Ore,  23  Fed.  620;    The  St  Ber- 
nard, 105  Fed.  994. 

The  phrase  "whether  in  berth  or  not" 
does  not  apply  until  the  vessel  has  reached 
her  wharf. 

Gronstadt  v.  WitthofT,  16  Fed.  265;  Davis 
v.  Wallace,  8  Cliff.  123.  Fed.  Cas.  No. 
3,657;  Smith  v.  Lee,  13  C.  C.  A.  506,  21 
U.  S.  App.  650,  66  Fed.  344. 

The  coal  strike  brings  the  case  within  the 
excepting  clause  of  the  charter  party  "in 
case  of  strikes." 

Davis  V.  Columbia  Coal  Min.  Co.  170 
Mass.  391,  49  N.  E.  629;  The  Alne  Holme 
[1893]  P.  173;  Lynn  Gas  &  Electric  Go. 
V.  Meriden  F.  Ins.  Co.  158  Mass.  670,  20 
L.R.A.  297,  36  Am.  St.  Rep.  540,  33  N.  E. 
690;  Harrison  v.  Berkley,  1  Strobh.  L. 
525,  47  Am.  Dec.  578;  1,600  Tons  of  Ni- 
traie  of  Soda  v.  McLeod,  10  C.  C.  A.  115, 
15  U.  S.  App.  369,  61  Fed.  849;  Grant  v. 
Coverdale,  L.  R.  9  App.  Cas.  470;  Hudson 
T.  Ede,  L.  R.  2  Q.  B.  566;  Smith  v.  Bo- 
sario  Nitrate  Co.  [1894]  1  Q.  B.  174;  Sor- 
ensen  v.  Keyser,  2  G.  C.  A.  92,  2  U.  S.  App. 
177,  51  Fed.  30;  Re  Richardsons,  8  Asp. 
Mar.  L.  Cas.  330. 

The  congestion  in  the  harbor,  port  reg- 
ulations, etc.,  "were  cfluses  or  accidents  be- 
yond the  control  of  the  consignees." 

Aalholm  v.  A  Cargo  of  Iron  Ore,  supra; 
Bulman  v.  Fenwick  [1894]  1  Q.  B..  179; 
Sailing  Ship  Atherton  Co.  v.  Falk,  6  Asp. 
Mar.  L.  Cas.  287;  Burrill  v.  Grossman, 
«5  G.  G.  A.  189,  130  Fed.  763. 


strikers,  then  there  would  never  be  a  strike. 
If  the  clause  does  not  mean  protection  to  the 
charterers,  under  the  circumstances  in  this 
case,  then  it  has  no  meaning,  and  no  rea- 
sonable interpretation  can  be  put  upon  it. 
The  court  does  not  feel  bound,  and  is  not 
in  any  way  inclined,  to  lend  its  power  to 
aid  a  set  of  men  to  squeeze  their  employers 
into  an  unconscionable  and  unreasonable 
eontract,  made  at  a  time  of  great  necessity, 
and  under  the  fear  upon  the  part  of  the 
charterers  that  they  will  be  mulcted  in  dam- 
ages, as  contended  for  by  the  libellants  here, 
if  they  do  not  vield  to  their  demands." 

Hawkhurst  S".  8.  Co.  v.  Keyser,  84  Fed. 
693,  Aflirmed  in  31  C.  C.  A.  347,  59  U.  S. 
.\pp.  211,  87  Fed.  1005,  was  an  action  to  en- 
foice  the  payment  of  demurrage  for  delay 
caused  by  the  same  strike  as  in  the  preced- 
ing case,  and  under  a  similar  charter  party. 
This  case,  however,  presented  the  additional 
fact  that  the  strike  was  brought  about  by 
the  action  of  timber  merchants,  including 
the  charterers  in  this  case,  notifying  the 
labor  associations  that  they  would  no  longer 
submit  to  certain  alleged  unjust  rules,  regu- 
lations, and  customs  of  the  associations  in 
regard  to  the  loading  of  ships,  and  insisting 
upon  certain  so-called  reasonable  terms  of 
emplovment.  The  court  said:  "If  tie  ciw- 
6L.R.'A.(N.8.) 


tonis  in  controvei-sy  are  unreasonable,  the 
demands  of  the  meriihants  at  that  time  for 
their  abandonment  would,  in  my  opinion, 
be  exactly  analogous  to  a  demand  on  the 
part  of  the  baymen  or  stowers  of  timber 
that  the  said  customs,  supposing  the  same 
had  not  theretofore  existed,  should  be  ob- 
served in  the  future;  and  the  merchants, 
deeming  them. unreasonable,  refused  to  com- 
ply with  said  demands.  A  strike,  occurring 
under  these  circumstances,  being  a  refusal  of 
a  combination  of  all  available  workmen  to 
work  upon  terms  which  must  be  viewed  by 
this  court  as  reasonable,  seems  to  fall  within 
the  meaning  of  the  strike  clause  or  excep- 
tion as  clearly  as  where  it  results  from  a 
demand  of  an  advance  of  wages.  If  the  mer- 
chants must  submit  to  the  unjust  rules  and 
regulations  of  the  labor  associations  to-day, 
when,  and  in  tbe  loading  of  what  ships,  will 
it  be  right  for  them  to  take  a  stand?" 

In  The  Alne  Holme  [1893]  P.  173,  it  was 
held  that,  under  a  charter  party  providing 
for  the  discharge  of  a  cargo  of  timber  with 
the  customary  steamer  despatch  of  the  port, 
but  expressly  providing  that  any  time  lost 
by  reason  of  strikes,  lockouts,  or  combina- 
I  tions  of  workmen  should  not  count  as  part 
of  the  discharge  time,  a  delay  caused  by  » 
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ilT.  Hngli  W.  Ogdea  also  for  appellant. 

Messrs.  Eugene  P.  Carver,  Edward  E. 
Blodgett,  and  Stephen  S.  Jonea,  for  appel- 
lees: 

The  delay  was  not  caused  by  "strikes." 

Granite  Qty  8.  &  Oo.  t.  Ireland,  19  Sc. 
Sess.  Cas.  4th  series,  124;  The  Lismore,  -20 
6c.  Sess.  Cas.  4th  series,  414;  Grossman  v. 
Burrill,  179  U.  S.  100,  45  L.  ed.  106,  21 
Sup.  Ct.  Eep.  38;  Davis  v.  Columbia  Coal 
Min.  Co.  170  Mass.  391,  49  N.  £.  629; 
1,600  Tons  of  Xitrate  of  Soda  T.  McLeo4 
10  C.  C  A.  116,  15  U.  S.  App.  369,  61 
Fed.  849. 

The  words,  "whether  in  berth  or  not>" 
hare  the  effect  of  controlling  and  limiting 
the  option  which  the  consignee  might  other- 
wise exercise  in  the  selection  of  a  berth. 

Davis  V.  Wallace,  3  Cliff.  123,  Fed.  Cas. 
No.  3,657;  Thacher  v.  Boston  Gaslight  Co. 
2  Low.  Dec.  361,  Fed.  Cas.  Ko.  13,860; 
Bacon  v.  Ennis,  52  C.  C.  A.  146,  114  Fed. 
260;  Gronstadt  v.  Witthoff,  15  Fed.  265; 
Bjorkqulst  v.  Certain  Steel  Rail  Crop  Ends, 
6  Hughes,  194,  3  Fed.  717;  Williams  v. 
Theobald,  8  Sawy.  446,  15  Fed.  466;  Moody 
▼.  600,000  Laths,  2  Fed.  607;  Futterer  v. 
Abenheim,  10  Phila.  225,  Fed.  Cas.  Ko. 
6,164;  Hagar  v.  Elmslie,  46  C.  C.  A.  446, 
107  Fed.  511;  Empire  Transp.  Co.  v.  Phila- 
delphia &  R.  Coal  &  I.  Co.  35  L.R.A.  623, 
23  C.  C.  A.  664,  40  U.  8.  App.  167,  77  Fed. 
•1«  < 

The  asception  relates  strictly  to  strikes, 
•to.,  and  other  causes  or  accidents  beyond 
the  control  of  ihe  consignees,  which  prevent 
or  delay  the  discharging. 

Grant  v.  Coverdale,  L.  R.  9  App.  Cas. 
470;  Kearon  t.  Pearson,  7  Hurlst.  &  N. 
386;    Grossman  ▼.  Burrill,  supra. 

It  does  not  apply  to  all  causes  or  accidents 
in  addition  to  those  mentioned,  which,  in 
«  sense,  may  be  said  to  be  beyond  the  con- 
signees' control. 

Hag«nnan  v.  Norton,  46  C.  C.  A.  1,  105 
Fed.  996;    Wood  v.  Keyser,  84  Fed.   692; 


Davis  V.  Pendergast,  10  Blatchf.  565,  Fed. 
Cas.  No.  3,647;  Swan  v.  660  Tons  Reserve 
Coal,  36  Fed.  307;  Re  Richardsons  [1898] 
1  Q.  B.  261,  66  L.  J.  Q.  B.  N.  S.  868;  8  Asp. 
Mar.  L.  Gas.  330. 

Putnam,  CSreuit  Judge,  delivered  the 
opinion  of  the  court: 

These  appeals  relate  to  so-called  demur- 
rages. The  W.  K.  Niver  Coal  Company,  a 
corporation  organized  in  Pennsylvania,  was 
the  owner  of  the  cargoes  aboard  the  sevenil 
steamships  concerned.  The  demurrages  oc- 
curred in  the  harbor  of  Boston,  The  steam- 
ships were  chartered  at  Cardiff,  Wales,  in 
October  and  November,  1902,  during  the 
well-known  coal  strike  in  Pennsylvania,  to 
load  Welsh  anthracite  coal  for  Boston,  and 
there  discharge  it.  Demurmge  being  de- 
manded in  behalf  of  each  of  the  vessels,  and 
the  charters  containing  the  usual  cesser 
clause,  the  several  cargoes  became  subject 
to  these,  demands;  and,  as  the  coal  was 
owned  by  the  W.  EL.  Niver  Coal  Company, 
that  corpojration  claimed  it,  released  it  on 
admiralty  stipulations,  and  answered  the 
several  Ufoels  now  before  us.  In  ea«h  case 
the  decree  of  the  district  court  was  in  favor 
of  iht  libellant,  allowing  demurrage,  and  the 
W.  K.  Niver  Coal  Company  appealed. 

The  several  charters  were  each  entitled  as 
follows:  "Chamber  of  Shipping  Welsh  Coal 
Charter,  1896."  Bach  was  apparently  of  a 
standard  form,  in  which  the  expression 
"whether  in  berth  or  not"  occurred,  so  far 
as  we  can  discover,  for  the  first  time. 
Charters,  like  nearly  all  maritime  documents, 
can  be  properly  construed  only  when  con- 
strued historically.  The  common  practice 
when  changes  have  been  desired  in  diarters, 
marine  insurance  policies,  and  other  mari- 
time documents,  has  been  to  insert  into  the 
old  body  a  new  clause  supposed  to  have  ref- 
erence to  the  particular  emergency  which  it 
concerned.  Thus,  it  follows  that  inconsist- 
ent  ezpressdons   are   found   in   such   docu- 


strike  does  not  make  the  charterer  liable 
for  demurrage. 

In  Bulman  v.  Fenwick  [1894]  1  Q.  B.  179, 
the  shipowners  sued  the  charterers  for  de- 
murrage. The  charter  party  contained  an 
exception  of  liability  for  demurrage  on  ac- 
count of  any  delay  caused  by  strikes.  It 
also  provided  that  the  vessel,  when  loaded 
with  coal,  should  proceed  to  any  one  of  cer- 
tain named  places  on  the  Thames,  the  choice 
being  left  to  the  charterers.  The  charterers 
ordered  the  vessel  to  proceed  to  a  certain 
one  of  such  places,  and,  before  her  arrival 
at  the  mouth  of  the  Thames,  they  became 
aware  of  a  strike  among  the  coal  porters 
at  the  place  to  which  they  had  ordered  the 
vessel,  and  also  aware  of  the  fact  that  the 
•trike  did  not  extend  to  the  other  place 
named  in  the  charter  party.  It  was  held 
thJlLA.{THJB.) 


that  the  charterers  were  not  under  any  obli- 
gation to  stop  the  vessel  at  scnne  part  of  the 
Thames  and  order  her  to.some  other  place  of 
discharge  named  in  the  charter  party  where 
there  was  no  striKe;  and  the  delay,  there- 
fore, was  caused  entirely  by  the  strike,  and 
was  within  the  exception  in  the  charter 
party.  The  court  said,  however:  "If,  not- 
withstanding the  strike,  they  [the  char- 
terers] could  by  reasonable  exertion  have 
taken  delivery  of  the  cargo  within  the  proper 
time,  the  strike  would  not  have  afforded 
them  any  defense." 

The  effect  of  strikes  upon  the  rights  and 
liabilities  of  carriers  in  general  is  the  sub- 
ject of  a  note  in  35  L.R.A.  623.  It  will  be 
observed  that  the  present  note  ia  much  more 
narrow  in  its  soope. 
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ments;  and  ao  it  ia  in  the  present  case. 
Serutton,  Charter  Parties  and  Bills  of  Lad- 
ing, Stii  ed.  1004,  at  page  22,  pertinently 
aayB:  "It  is  nnnecesaary  to  find  a  meaning 
in  the  particular  charter  for  every  word  of 
a  common  printed  form."  When  a  mari- 
time document  is  studied  historically,  the 
neoessity  of  complete  reconcilement  at  times 
di8i4>pears,  and  what  is  introduced  as  new 
matter  masters  the  rest  of  the  document,  on 
the  same  principle  that  written  words  mas- 
ter the  rest  of  a  printed  blank  deed,  or  con- 
tract, into  which  they  have  been  inserted. 

We  will  commence  with  the  Roath,  char- 
tered to  load  not  exceeding  6,000  tons  nor 
less  than  6,800.  She  did,  in  fact,  load  6,007 
tons.  No  question  is  made  in  the  assign- 
ment of  errors  as  to  the  amount  of  demur- 
rage allowed  her;  and  the  only  issue  is 
whether,  tmder  the  circumstances,  her  car- 
go is  liable  for  any.  Her  charter  provided 
that  she  was  to  deliTcr  her  cargo  along- 
side any  wharf  or  vessel  or  eraft  as  or- 
dered, where  she  could  safely  deliver,  al- 
ways afloat;  or  she  might  be  required  to 
deliver  a  part  at  a  wharf,  and  »  part  at 
other  wharves,  and  a  part  into  a  vessel 
or  other  craft,  or  into  other  vessels  or  other 
crafts.  The  charter  also  provided  that  the 
cargo  should  be  taken  from  alongside  by 
the  consignee  at  the  average  rate  of 
760  tons  per  day,  "weather  permitting, 
Sundays  and  holidays  excepted,"  and 
that,  if  longer  detained,  the  consignees 
should  pay  demurrage.  This  followed: 
"Time  to  commence  when  steamer  is 
ready  to  unload,  and  written  notice  given, 
whether  in  berth  or  not.  In  case  of  strikes, 
lockouts,  civil  commotions,  or  any  other 
eavises  or  accidents  beyond  the  control  of 
the  consignees,  which  prevents  or  delays 
the  discharging,  such  time  is  not  to  count, 
unless  the  steamer  is  already  on  de- 
murrage." 

The  particular  expressions,  the  construc- 
tion of  which  is  important,  are' the  follow- 
ing: First,  "whether  in  berth  or  not,"  and 
second,  "in  case  of  strikes,"  "or  any  other 
causes  or  accidents  beyond  th«  control  of 
the  consignees."  The  W.  K.  River  Coal 
Company  claims  that  the  words  "whether  in 
berth  or  not"  do  not  reach  this  case;  and 
it  furttier  claims  that,  if  its  position  in 
that  particular  is  not  correct,  it  was  re- 
lieved under  the  circumstances  by  strikes, 
or,  certainly,  by  other  causes  iteyond  con- 
trol. Its  answer  alleges  that,  while  the 
Roath  was  in  the  port  of  Boston,  Uie  harbor 
was  filled  with  an  unusual  and  extraordi- 
nary amount  of  shipping;  that  shortly  be- 
fore her  arrival  a  widespread  and  general 
strike  had  existed  throughout  the  anthracite 
eoal  regions  of  the  United  States,  and  ship- 
ments of  coal  by  rail  from  those  regions  to 
«I«.R.A.(N.B.)  I 


New  England  had  practically  ceased;  that 
in  consequence  thereof,  and  as  the  result 
of  the  strike,  large  quantities  of  coal,  short- 
ly before  the  arrival  of  the  Boath,  arrived 
in  vessels  at  Boston  from  the  bituminous 
coal  regions  of  the  United  States,  Wales, 
and  other  foreign  parts;  that,  owing  to  the 
strike,  ttiere  was  an  unusual  amount  of 
shipping  in  the  harbor  of  Boston,  chiefly 
vessels  loaded  with  coal,  waiting  to  dis- 
charge; that,  in  consequence  thereof,  it  was 
impossible  to  obtain  promptly  a  suitable 
dock,  or  to  obtain  lighters  in  sufficient 
number  to  discharge  steamships  rapidly, 
that  it  was  impossible  to  obtain  any  suit- 
able dock  for  the  Boath  sooner  than  was 
obtained  for  her,  and  impossible  at  amy 
time  during  her  discharge  to  provide  more 
lighters  than  were  provided;  and  that,  if 
there  was  any  unreasonable  delay  in  be- 
ginning to  discharge  the  Roath,  it  was  due 
to  the  strike,  and  to  causes  and  accidents 
beyond  the  control  of  the  consignee  occur- 
ring before  the  Roath  was  on  demurrage. 
The  answer  further  states  that,  when  noti- 
fied of  the  arrival  of  the  Boath,  the  W.  K. 
Niver  Coal  Company  was  advised  by  her 
agents  that,  on  account  of  her  draught,  she 
could  not  be  berthed  at  Mystic  wharf,  being  . 
the  dock  where  she  discharged  the  bulk  of 
her  cargo,  which  it  alleges  was  'the  only 
suitable  dock,  and  the  only  dock  at  which 
railroad  connections  could  be  had  whereby 
the  coal  could  be  transported  to  the  several 
vendees  of  the  W.  K.  Niver  Coal  Company ; 
that  her  agents,  therefore,  required  the 
steamship  to  be  lightened  before  being 
berthed  at  Mystic  wharf;  that  thereupon 
the  W.  K.  Niver  Coal  Company  secured  a 
dock  where  a  portion  of  her  cargo  was  dis- 
charged, that  is,  the  West  India  Fibre 
Company's  wharf;  that  thereupon  the  Boath 
proceed^  to  that  berth  ^  and  unloaded  600 
tone,  more  or  less,  of  her  cargo;  that  she 
then  went  to  Mystic  wharf,  where  she  dis- 
charged the  remainder  into  railroad  oars; 
that  the  facts  already  rehearsed  resulted  in 
an  unprecedented  congestion  ci  railroad 
traffic  and  coal  ears  on  all  the  railroads 
centering  in  the  port  of  Boston,  so  that  it 
was  impossible  for  the  railroads  to  provide 
cars  and  locomotives  in  sufficient  numbers, 
or  with  BufBcient  promptness,  to  unload  (he 
coal  then  being  delivered  at  that  port;  and 
that  the  W.  K.  Niver  Coal  Company  used 
every  effort  to  proeure  necessary  oars  and 
locomotives  from  the  Boston  &  Afoine  Rail- 
road, which  corporation  controlled  Mystio 
wharf,  to  remove  the  coal  discharged  from 
the  Roath,  but  that  it  was  onable  to  do  so; 
and,  indeed,  that  ttie  Boston  &  Maine  Rail- 
road was  unable  to  provide  sufficient  cars 
and  locomotives  to  receive  the  coal  as  it 
could  have  been  discharged  from  the  Roath4 
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Tbeae  allegations,  except  as  we  will  other- 
wise state,  and  except  as  they  involve 
propositions  of  law,  are  not  contioverted. 

The  charter  of  the  Roath  was  effected  on 
October  1,  1002,  by  Cory  Brothers,  Limited, 
described  by  the  W.  K.  Niver  Coal  Company 
as  its  agent;  she  arrived  at  Boston  on  No- 
vember 18th;  written  notice  of  her  arrival 
was  delivered  to  the  consignee  the  same 
day  at  noon;  the  consignee  thereupon 
ordered  the  vessel  to  Mystic  wharf;  the 
agent  of  the  steamer  reported  at  Mystic 
wharf  on  November  10th,  when  there  were 
already  in  line  ahead  of  her  the  following 
vessels,  with  the  following  tonnage:  Ruth, 
005  tons;  Ropes,  485  tons;  OTeele,  1,672 
tons;  Mauar,  1,185  tons;  Nord  Havet, 
3,870  tons;  Ursula  Bright,  4,380  tons; 
Inch  Keith,  4,733  tons;  Chatfield,  3,275 
tons;  Lawrence,  2,001  tons;  Borda,  1,216 
tons;  Palmer,  2,608  tons;  Ames,  2,701 
tons;  Brown,  1,604  tons;  Emily,  1,080  tons; 
Richardson,  806  tons;  Talsford,  4,008  tons; 
Setzer,  1,046  tons;  Farmer,  4,221  tons;  Elk 
Garden,  1,575  tons;  Thaxter,  1,626  tons; 
Cheronea,  4,330  tons;  II  Pimonte,  6,000 
tons;  and  Arundel.  The  result  was  that  the 
Roath  was  compelled  to  take  her  turn  be- 
hind this  long  string  of  vessels,  of  which 
two,  laden  with  8,710  tons  of  coal,  were 
controlled  by  the  W.  K.  Niver  Coal  Com- 
pany, which  corporation  claims  that,  under 
the  circumstances,  it  could  lawfuUy  require 
her  to  take  such  turn. 

According  to  the  primitive  rule,  a  charterer 
who  agrees  to  furnish  a  cargo  for  a  vessel 
and  to  discharge  it  is  bound  to  have  tJie 
cargo  ready  when  the  vessel  is  ready,  and 
to  receive  the  cargo  immediately  on  its  ar- 
rival at  its  port  of  destination.  This  primi- 
tive rule  applies  to  all  contracts  concerning 
the  handling  of  merchandise,  alike  of  sale, 
transportation,  or  bailment  of  any  kind;' 
but,  within  the  last  century,  in  view,  part- 
ly, of  the  necessities  of  coal  ports,  and  of 
ports  for  ^ipment  and  receipt  of  ores  and 
grain,  and  the  modem  facilities  peculiarly 
provided  at  terminals  for  handling  the  im- 
mense masses  of  such  merchandise  now  re- 
quired to  be  handled,  this  rule  has  some- 
what yielded,  as  is  fully  explained  in 
Serutton,  Charter  Parties  and  Bills  of  Lad- 
ing, 6th  ed.  1004,  17-22.  This  has  gone  so 
far  that  this  author  says,  in  effect,  at  pages 
260,  260,  and  261,  that  a  mere  obligation  to 
load  or  unload  imports  a  stipulation  that 
the  work  shall  be  done  according  to  the 
settled  and  established  practice  of  the  port. 
Mr.  Serutton  says,  in  effect,  at  page  260, 
that  it  has  needed  a  long  series  of  decisions 
to  accomplish  this  proposition.  The  same 
series  of  decisions  has  also  established  the 
further  proposition  that,  aside  from  any 
peculiar  custom,  the  consignee  has  a  right, 
&L.R.A.(N.S.) 


to  a  certain  extent,  to  select  a  particular 
whaf f  or  berth  for  discharge  of  the  vessel, 
although  that  berth  or  wharf  may  be  oe- 
cupied  when  the  vessel  is  ready  to  unload, 
for  att&t  reason  delaying  her;  and  this  iMt 
only  under  charter  parties  like  those  now 
before  us,  containing  the  words  "as 
ordered,"  but  also  where  neither  these  words 
nor  an  aquivalent  expression  are  found. 
This  is  not  only  the  settled  law  in  England, 
but  it  is  the  apparent  law  in  the  United 
States.  Accordingly,  alike  with  regard  to 
the  port  of  lading  and  the  port  of  discharge, 
large  margins  are  given  charterers,  which 
have  resulted  in  long  detentic^  to  vessels, 
extremely  burdensome,  but  for  which  com- 
pensation has  been'  refused.  As  these  ap- 
peals do  not  require  us  to  determine  posi- 
tively the  modem  application  of  the  rules 
to  which  we  refer,  or  to  fix  accurately  their 
various  limitations,  we  will  only  refer  in  a 
general  way  to  the  decisions  of  this  court, 
and  to  a  single  English  decision  which  waa 
practically  contemporaneous  with  the  pe- 
culiar form  of  charter  before  us. 

Randall  v.  Sprague,  21  C.  C.  A.  334,  33 
U.  S.  App.  464,  74  Fed.  247,  decided  by 
us  on  May  1,  1806,  involved  a  claim  for 
demurrage  pending  the  loading  of  coal  at 
Baltimore,  wherein,  at  page  246,  74  Fed. 
(21  C.  C.  A.  334,  33  U.  8.  App.  464),  we 
applied  the  modem  rule,  that,  by  the  usage 
of  the  port,  coal  was  not  stored  at  Balti- 
more but  was  to  be  loaded  in  turn  from 
cars  coming  from  the  mines.  Under  the 
primitive  rule  to  which  we  have  referred, 
the  cargo  stiould  have  been  ready  when  the 
vessel  arrived  at  the  port.  Although  she 
arrived  on  the  0th  of  January,  and  might, 
if  the  cargo  had  been  on  hand,  have  loaded 
in  a  very  few  days,  the  loading  was  not 
completed  until  the  3d  of  February;  and 
yet  she  received  no  allowance  for  demur- 
rage. This  case  relates  to  loading,  and  not 
discharging;  but  it  illustrate  the  diffi- 
culties which,  under  the  modern  elaboration 
of  rules  in  reference  to  lay  days,  the  own- 
ers of  vessels  are  struggling  to  meet.  The 
next  case  to  which  we  will  refer,  although 
not  next  in  the  order  of  time,  is  Donnell  v. 
Amoskeag  Mfg.  Co.  56  C.  C.  A.  178,  118 
Fed.  10,  decided  by  ns  on  September,  4, 
1002.  This  is  in  the  same  class  with  Ran- 
dall V.  Sprague,  a  case  of  loading,  and  there- 
fore useful  only  for  the  same  purpose.  It 
not  only  Held  the  vessel  to  the  customary 
facilities  at  Baltimore,  but  to  the  custom- 
ary facilities  of  a  corporation  engaged  in 
mining  and  shipping  coal,  which  corpo- 
ration th«>  bill  of  lading  provided  should 
load  the  vessel.  At  pages  12  and  13 
it  asserts  the  binding  obligation  on  both 
parties  of  the  usages  at  ports  of  loading 
and  lUiloading,  whether  known  or  unknown 
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to  the  contracting  parties.  In  this  case  the 
vessel  was  detained  forty-one  days  without 
any  compensation  wtiatever,  except  in  a 
minor  particular,  when,  if  immediately 
loaded,  only  six  days  would  have  been  re- 
quired. 

We  come  next  to  Evans  v.  Blair,  62  C.  C. 
A.  306,  114  Fed.  616,  decided  by  us  on 
March  4,  1902.  This  was  a  case  of  dis- 
charging a  cargo  of  coal,  wherein  the  bill  of 
lading  provided  that  the  vessel  should  have 
precedence  over  all  vessels  arriving,  or 
giving  notice,  after  her  arrival.  The  Maine 
Central  Railroad  Company,  the  consignee, 
had  three  wharves  for  discharging  coal  at 
Portland,  which  was  the  port  of  discharge. 
In  this  particular  case  the  consignee  was 
held  liable  for  demurrage,  although  the 
opinion  points  out,  at  pages  618,  619,  114 
Fed.  (52  C.  0.  A.  396),  and  elsewhere,  that 
the  Maine  Central  Railroad  Company  had 
a  certain  privilege  of  determining  at  which 
of  its  wharves  the  vessel  should  be  'dis- 
charged. As  the  record  did  not  show  the 
circumstances  under  which  it  exercised  its 
option  as  to  the  place  of  discharge,  the 
opinion,  at  page  399,  52  C.  C.  A.,  and  at 
page  619,  114  Fed.,  quotes  with  reference  to 
this  option  the  language  of  Lord  Esher, 
that  it  is  "a  power  given  to  the  charterers 
for  business  reasons;"  and  it  elaborates  the 
fact  that  this  option,  given  by  the  law  itself, 
can  be  exercised  only  under  conditions 
which  are  just  and  reasonable.  Its  general 
drift  is  to  the  effect  that  the  law  is  settled, 
that,  if  the  Maine  Central  ^ilroad  Com- 
pany had  supported  its  case  1^  an  exhibi- 
tion of  facts  showing  that  the  discretion 
used  was  juErt  and  reasonable,  the  vessel 
might  have  been  detained  for  a  long  time 
after  some  vessels  subsequently  arriving 
had  been  discharged,  nothwithstanding  the 
apparently  express  letter  of  the  bill  of  lad- 
ing to  the  contrary. 

The  pith  of  the  result  of  this  class  of 
cases  is  particularly  shown  by  Sanders  v. 
Jenkins  [1897]  1  Q.  B.  93  decided  on  No- 
vember 6,  1896.  This  was  a  striking  de- 
cision, possibly  attracting  especial  atten- 
tion, because,  while  in  the  prior  reported 
decisions  of  the  English  courts  the  charters 
contained  the  words  "as  ordered,"  thus  on 
their  face  in  literal  terms  giving  the  con- 
signee a  certain  option  with  reference 
to  the  selection  of  the  place  of  dis- 
charge, that  in  Sanders  v.  Jenkins  con- 
tained no  such  expression.  It  is  true 
that  that  case  went  off  on  the  cus- 
tom of  the  port,  but  it  was  particularly 
noticeable  in  the  fact  that,  with  regard  to 
the  prior  decisions  giving  charterers  the 
option  with  reference  to  selecting  the  place 
of  dischairge  which  we  have  spoken  of,  it 
assumed  that  they  applied,  although  in  the 
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charter  then  before  the  court  there  was  no 
expression  "as  ordered."  It  will  be  per- 
ceived that  Sanders  v.  Jenkins  was  decided 
the  same  year  in  which,  according  to  the 
caption,  the  form  of  the  charters  before  us 
was  adopted;  and,  as  Sanders  v.  Jenkins 
concerned  an  English  coal  charter,  it  is  not 
a  violent  presumption  that  the  two  matters 
had  relation  to  each  other.  This  case  is 
given  in  Scrutton,  Charter  Parties  and 
Bills  of  Lading,  6th  ed.  1904,  103,  substan- 
tially as  stated  by  us. 

Apparently,  therefore,  the  law  is  as 
claimed  by  the  W.  K.  Niver  Coal  Company, 
that  the  former  customary  words  in 
charters,  namely,  "ready  to  unload  «r  dis- 
charge," "and  written  notice  given,"  have 
no  effect  except  from  time  to  time  the  vessel 
reaches  the  precise  berth  where  she  is 
ordered  by  the  consignee  to  discharge,  sub- 
ject, of  course,  to  exceptions  where  some 
special  fault  rests  on  him.  It  is  sufficient 
for  us  that,  in  the  condition  of  the  au- 
thorities, vessels  were  embarrassed  by  well- 
supported  claims  that  they  might  be 
detained  indefinitely  to  await  their  turns, 
and  without  compensation.  It  cannot  be 
doubted  that  the  insertion  of  the  words 
"whether  in  berth  or  not"  was  intended  to 
relieve  vessel  owners  from  this  "embarrass- 
ment and  the  indefinite  losses  arising  there- 
from; and,  independently  of  this,  as  their 
clear  effect,  naturally  read,  would  accomplish 
that  beneficial  result,  they  must  be  taken  ac- 
cordingly. The  W.  K.  Niver  Coal  Company 
looks  about  for  a  context  and  for  circum- 
stances to  enable  it  to  call  on  the  court  to 
modify  these  words;  but,  as  they  are 
perfectly  clear,  they  are,  as  we  have  said, 
to  be  read,  and  not  construed.  We  must 
reject  their  supposed  intents  suggested  by 
the  W.  K.  Niver  Coal  Company.  None  are 
supported  by  anything  except  theories,  and 
each  requires  the  incorporation  of  addition- 
al words  before  it  can  be  sustained. 

As  to  this  particular  topic,  the  case  has 
been  pressed  on  us  as  though  it  involved  a 
question  whether  the  consignee  had  the 
usual  margin  with  reference  to  selecting 
the  place  of  discharge;  and  it  has  been 
urged  that,  inasmuch  as  the  cases  estaUish 
that  the  consignee  has  that  margin,  the 
words  "whether  in  berth  or  not"  cannot  re- 
ceive any  construction  which  interferes 
therewith.  But  no  question  of  that  nature 
arises.  In  Harris  v.  Jacobs,  L.  R.  19  Q. 
B.  Div.  247,  decided  by  the  court  of  appeal 
in  1885,  the  charter  under  discussion  under- 
took to  afford  relief  for  the  vessel  by  in- 
serting the  words  "ready  quay,"  in  that  it 
provided  that  she  should  proceed  for  her 
discharge  "to  London  or  Tyne  dock  to  such 
ready  quay  berth  as  ordered  by  the  char- 
terers."  As  under  t^^  «pression  the  |^- 
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sel  might,  perhaps,  refuse  to  proceed  to  any 
berth  except  a  "ready"  one,  the  usual 
option  of  the  charterer  might  be  interfered 
with;  but  the  critical  expression  at  bar 
affects  only  the  demurrage,  and  not  the 
place  of  discharge.  In  this  respect  it  is 
precisely  the  same  in  its  nature  as  though 
the  charter  stipulated  that  lay  dayb  uhould 
count  from  the  time  the  vessel  cast  anchor, 
or,  as  the  parties  might  have  agreed,  from 
the  time  she  arrived  at  quarantine.  We 
find,  therefore,  that  the  lay  days  com- 
menced, not  at  the  time  the  Roath  was  in 
her  berth,  but  when  she  gave  her  notice 
that  she  was  ready  to  unload,  and  was 
ready,  although  then  in  the  stream. 

The  question  remains  whether  the  W.  K. 
Niver  Coal  Company  can  bring  itself  with- 
in the  exceptions  relating  to  strikes  or  other 
causes  or  accidents  beyond  its  control.  We 
will  first  deal  with  strikes.  It  might  be 
expected  that  we  should  find  as  to  this  some 
authoritative  decisions  or  expressions  of 
some  well-considered  text-books;  but,  so  far 
as  we  have  been  able  to  perceive,  all  those 
which  have  been  cited  to  us,  and  those 
which  we  have  found,  melt  away  on  close 
examination.  The  question,  of  course,  is 
one  of  proximate  or  remote  cause.  That 
the  strike  referred  to  here  was  a  oausa  sine 
qua  non  there  can  be  no  doubt  In  fact, 
except  for  it,  the  steamers  before  us  would 
not  have  been  chartered  or  been  in.  the  port 
of  Boston.  But  several  other  events  came 
much  nearer  to  the  delays  in  discharging, 
which,  in  the  eyes  of  the  law,  render  the 
strike  a  remote  cause,  and  mark  it  as  mere- 
ly a  caiiBa  tine  qua  non,  and  not  a  cauaa 
oauiant. 

The  W.  E.  Niver  Coal  Company  relies  on 
the  expression  following  this  same  strike 
which  closes  the  opinion  in  Davis  v.  Co- 
lumbia Coal  Min.  Co.  170  Mass.  391,  397, 
49  N.  E.  629.  There,  a  sale  of  coal  to  ar- 
rive from  the  mines  by  rail  was  subject  to 
the  exception  of  its  loss  en  route  and 
strikes.  The  coal  was  taken  possession  of 
by  the  Pennsylvania  Railroad  Company  in 
transit,  and  used  by  it.  Nobody  would 
doubt  that  this  was  clearly  within  the  ex- 
ception of  loss  en  route,  as  said  in  the 
opinion  at  page  396,  170  Mass.  (49  N.  E. 
629).  That  was  sufficient  to  end  the  case; 
but,  at  page  397,  170  Mass.,  and  at  page 
630,  49  N.  E.,  it  was  said  that  the  excep- 
tion was  "broad  enough  to  include  any 
strike  having  a  legitimate  tendency  to  pre- 
vent the  execution  of  the  contract."  The 
opinion  referred  to  Milliken  v.  Keppler,  4 
App.  Div.  42,  38  N.  Y.  Supp.  738,  aiid 
Delaware,  L.  &  W.  R.  Co.  v.  Bowns,  58  N. 
Y.  573.  The  observations  in  reference  to 
strikes  were  entirely  unnecessary,  and  can 
be  regarded  as  mere  dicta.  However,  on  a 
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topic  where  there  is  an  illimitable  number 
of  decisions,  the  Federal  courts  are  not  to 
be  controlled,  contrary  to  the  most  ap- 
proved  authorities,  by  the  expression  thus 
relied  on  by  the  claimant,  with  reference  to 
a  charter  made,  not  in  Massachusetts,  but 
abroad. 

Returning,  therefore,  as  we  must,  to  the 
fundamental  rules  of  law  relating  to  ques- 
tions of  proximate  and  remote  cause  we 
have  already  said  that  the  strike  was,  at 
the  most,  only  a  causa  sine  qua  non  of  the 
difficulties  which  met  the  owners  of  the 
cargoes  of  these  steamers  after  they  arrived 
at  the  port  of  Boston.  Almost  without  ex- 
ception, the  intervention  of  human  agency, 
acting  voluntarily,  severs  in  law  the  con- 
nection between  the  supposed  cause  and 
what  follows  it.  In  this  case  there  were 
several  vital  interpositions.  First  of  all, 
the  determination  to  ship  Welsh  coal  was 
of  such  a  character.  Then  the  chartering 
of  vessels,  either  by  one  shipper  or  by 
numerous  shippers,  so  as  to  bring  them  into 
the  port  of  Boston  in  a  bunch,  was  another. 
Then  the  selection  of  docks  and  piers  at 
Boston  belonging  to  railroad  corporations 
for  the  special  purpose  of  reaching  the 
vendees  of  the  shippers  of  the  coal  was  still 
another;  and  the  whole  from  beginning  to 
end  was  so  far  removed,  incidentally  and 
otherwise,  from  the  strike,  that  it  is  diffi- 
cult to  comprehend  how  anyone  could  main- 
tain that  the  strike  was,  in  the  eyes  of  the 
law,  the  cause  of  the  demurrage  now 
claimed.  Bacon  laid  down  the  rule  of 
proximate  cause  in  terms  which  have  re- 
mained steadfast  witii  considerate  authors 
and  courts,  as  follows:  "It  were  infinite 
for  the  law  to  consider  the  causes  of  causes, 
and  their  impulsions  one  of  another;  there- 
fore, it  contenteth  itself  with  the  immediate 
cause,  and  judgeth  of  acts  by  that,  without 
looking  to  any  further  degree."  Brown's 
Legal  Maxims,  *202. 

In  Louisiana  Mut.  Ins.  Co.  v.  Tweed,  7 
Wall.  44,  61,  52,  19  L.  ed.  65-67,  an  ex- 
plosion in  a  building,  which  caused  a  fire 
therein,  and  which  fire  spread  to  another 
building  on  the  opposite  side  of  the  street, 
was  held  to  be  the  cause  of  the  latter  fire 
within  the  meaning  of  an  insurance  policy. 
In  that  case  there  was  no  intervening 
human  agency,  but  an  unbroken  progress  of 
events  arising  out  of  what  might  be  expect- 
ed from  the  continuous  operation  of  natural 
laws.  Mr.  Justice  Miller,  speaking  in  be- 
half of  the  court,  says  it  would  be  an  un- 
profitable labor  to  enter  into  an  examina- 
tion of  the  authorities  on  this  topic.  He 
continues  as  follows:  "One  of  the  most 
valuable  of  the  criteria  furnished  us  by 
these  authorities  is  to  ascertain  whether 
any  new  cause  has  intervened  between  the 
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Cact  acoomplished  and  the  alleged  cause. 
If  a  netr  force  or  power  has  intervened,  of 
itself  sufficient  to  stand  as  the  cause  of  the 
misfortune,  the  other  must  be  considered  as 
too  remote." 

This  expression  of  Mr.  Justice  Miller  has 
been  repeated  by  the  Supreme  Court  several 
times,  the  last  in  The  G.  R.  Booth,  171  U. 
6.  450,  46S,  43  L.  ed.  234,  23B,  19  Sup.  Ct. 
Rep.  9;  so  that  it  must  be  conceded  that 
it  has  the  full  support  of  that  tribunal. 
Even  where  there  has  been  no  intervention 
of  a  free  human  ageney,  the  Supreme  Court 
sometimes  holds  that  the  first  of  two  events, 
between  which  has  occurred  a  long  series 
of  other  events,  oannot  be  regarded  as  a 
proximate  cause.  In  Scheffer  v.  Washing- 
ton City,  V.  M.  &  G.  S.  R.  Co.  105  U.  S. 
249,  252,  26  L.  ed.  1070,  1071,  it  appeared 
that  Scheffer  was  injured  in  a  railway  ac- 
cident, and  that  he  thereby  became  dis- 
ordered in  mind  and  body,  and,  some  eight 
months  thereafterrward,  committed  suicide. 
The  court  held  that  his  own  act,  suicide, 
was  t&e  proximate  cause  of  his  death,  and 
that  his  representatives  were  not  entitled  to 
recover.  At  page  252,  105  U.  S.  and  at 
page  1071,  26  L.  ed.,  tbe  opinion,  rendered 
by  Mr.  Justice  Miller,  in  behalf  of  the 
court,  says:  "The  argument  is  not  sound 
which  seeks  to  trace  this  immediate  cause 
of  the  death  through  the  previous  stages, 
of  mental  aberration,  physical  suffering, 
and  eight  months'  disease  and  medical 
treatment,  to  the  original  accident  on  the 
railroad.  Such  a  course  of  possible,  or  even 
logical,  argument  would  lead  back  to  that 
'great  first  cause,  least  understood,'  in 
which  the  train  of  all  causation  ends." 

Scheffer  v.  Washington  City,  V.  M.  &  Q. 
S.  R.  Co.  was  cited  and  commented  on  in 
Washington  &  O.  S.  R.  Co.  v.  Hickey,  166 
U.  S.  521,  528-530,  41  L.  ed.  1101,  1103, 
1104,  17  Sup.  Ct  Rep.  661.  Therefore,  wo 
are  compelled  to  conclude  that  in  no 
sense  will  the  rules  of  law  which  we  are  re- 
quired to  administer  regard  the  exception 
of  the  strike  named  in  the  charters  ap- 
plicable on  the  records  now  before  us. 

The  only  matter  now  remaining  is  the 
effect  of  the  words  in  the  charters,  "or  any 
other  causes  or  accidents  beyond  the  con- 
trol of  the  consignees,"  etc.  Of  course,  the 
burden  rests  on  the  W.  K.  Niver  Coal  Com- 
pany to  point  out  specifically  the  facts  on 
wbich  it  relies  in  connection  with  any  ex- 
ception, and  to  support  them  by  proper 
proofs.  The  fundamental  error  on  the  part 
of  the  W.  K.  Niver  Coal  Company  with 
reference  to  this  particular  topic  arises  out 
of  the  fact  that  it  insists  always  that  it 
had  a  right,  which  we  have  explained  exist- 
ed under  the  older  form  of  charter  parties, 
to  select,  within  a  reasonable  margin,  tbe 
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berth  for  discharge,  even  thouj^  the  Roath 
roi^t  thereby  have  been  put  in  to  take  her 
turn  behind  a  long  list  of  vessels,  as  was 
in  fact  done.  The  citations  which  we  have 
made  from  the  answer  explain  at  length 
tliese  propositions  in  this  particular;  but, 
as  we  have  shown,  the  expression  "whether 
in  berth  or  not"  renders  all  this  irrelevant. 
What  the  W.  K.  Niver  Coal  Company  de- 
sired to  accomplish,  as  appears  by  its  an- 
swer and,  also,  in  the  record,  was  to  send 
the  Roath  to  a  wharf  where  -  her  cargo 
could  be  transferred  directly  ii)to  cars,  in 
order  to  reach  its  vendees  at  various  points 
on  the  line  of  the  Boston  &  Maine  Railroad. 
That  it  could  not  otherwise  reach  tiiem 
promptly  afforded,  under  this  charter  party, 
no  excuse,  and  was  not  anything  beyond  the 
control  of  the  consignee  within  any  in- 
terpretation which  can  be  lawfully  given 
here.  On  the  other  hand,  and  undoubtedly 
for  this  reason,  the  record  fails  to  show 
lihat  the  W.  K.  Niver  Coal  Company  mad* 
thorough  efforts  to  discharge  this  coal  at 
either  of  the  wharves  hereinafter  named,  or 
that,  if  it  had  made  the  attempt,  it  could 
not  promptly  have  succeeded  in  unloading 
at  some  one  of  them.  Observing,  in  thia 
connection,  that,  as  to  each  of  these  ap- 
peals, it  is  agreed  that  the  oourt  may  turn 
to  each  and  all  the  records,  the  evidence 
shows  that  there  was  abundant  water  at 
each  of  these  wharves,  and  that  several  of 
the  steamers  to  which  these  appeals  relato 
were  there  discharged,  wholly  or  in  part. 
The  W.  K,  Ndver  Coal  Company  asserts, 
nevertheless,  that  there  was  a  deficiency  of 
lighters  necessary  for  thus  discharging  the 
vessel.  It  has  failed  to  maintain  the  bur- 
den on  this  point.  Indeed,  the  preponder- 
ance of  the  evidence  seems  to  be  the  other 
way.  However,  wan  if  there  had  been  an 
insufficiency  of  wharves  or  of  barges  or 
lighters,  that  was  not  a  matter  beyond  con- 
trol, but  a  condition  to  which  the  consignee 
had  contributed.  It  had  l9ur  large  coal 
steamers  involved  in  these  appeals,  volun- 
tarily bunched  together  in  the  port  at 
Boston;  and  the  case  of  the  steamship  Lake 
Michigan^  disposed  of  at  our  last  term, 
shows  another  even  larger  steamer  for 
which  it  was  responsible,  in  port  at  the 
same  time.  The  Roath,  as  we  have  said, 
had  a  carg6  of  6,007  tons,  and  arrived  on 
November  17th;  the  Bright,  4,380  tons, 
arrived  on  November  11th;  the  Cheronea, 
4,300  tons,  arrived  on  November  17th;  the 
Banana,  3,390  tons,  arrived  on  November 
29th;  and  the  Lake  Michigan  8,504  tons, 
arrived  o^  November  7th.  These  were 
all  discharging,  in  whole  or  in  part, 
after  the  Roath  arrived;  and,  taken 
all  together,  they  discharged  without 
delay    at    various ,  wharves    into    lighter* 
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more  than  the  cargo  of  the  Roatb.  The 
Lake  Michigan  discharged  on  November 
19th  742  tons.  It  will  be  remembered  that 
the  Roath  reported  on  the  18th,  and  iJie 
stipulated  rate  of  discharge  per  day  was 
750  tons.  The  Roath,  several  days  before 
her  turn  came  at  the  Mystic  wharf,  was 
bearthed  at  the  West  Indies  Fibre  Company's 
wharf,  and  500  tons  of  coal  were  there  dis- 
cha/rged  into  lighters.  The  Bright  was 
berthed  at  the  same  wharf  on  November 
20tii,  two  days  after  the  Roath  reported, 
where  700  tons  of  coal  were  discharged  into 
lighters,  being  almost  the  required  daily 
amount  for  the  discharge  of  the  Roath. 
The  Cheronea  was  berthed  at  Common- 
wealth dock  the  day  after  the  Roath  re- 
ported, and  between  that  time  and  Novem- 
ber 29th,  which  was  thirteen  days  before 
the  discharge  of  the  Roath  was  completed, 
2,905  tons  were  discharged  at  that  dock. 
The  Banana,  which  arrived  at  Boston  on 
November  29th,  was  ordered  that  day  to 
proceed  to  Commercial  wharf,  where  she 
was  attended  by  several  lighters — ^two  of 
250  tons  each,  one  of  450  tons,  one  of  160 
tons,  and  one  of  175  tons — as  well  as  by 
the  barge  Edith,  1,500  tons,  and  the  barge 
Robena,  675  tons;  and,  as  we  understand  it, 
her  whole  cargo  was  thus  discharged  be- 
fore the  discharge  of  the  Roath  was  com- 
pleted. Thus,  while  the  Roath  was  delayed, 
more  than  her  entire  cargo  was  discharged 
into  lighters  from  other  steamers  chartered 
or  controlled  by  the  W.  K.  Niver  Coal  Com- 
pany. Its  own  vessels,  or  vessels  under  its 
control,  were  given  facilities  which,  if 
concentrated  on  the  Roath,  would  have  dis- 
charged her  seasonably. 

The  same  course  of  reasoning  is  to  be  ap- 
plied to  all  the  steamers  invblved  in  the  ap- 
peals before  us.  Ecush  of  them  had  her  own 
rights  as  against  the  W.  K.  Niver  Coal  Com- 
pany. They  were  not  xmder  a  joint  contract, 
but  each  was  under  a  separate  contract; 
so  that  each  was  entitled  to  assert  her  ri^ts 
independently  of  the  others,  although  the 
consignee  had  so  involved  itself  by  its  sev- 
eral charters,  or  by  charters  on  its  account, 
that  it  was  unable  to  do  its  duty  by  any 
one  of  them.  A  oondition  of  affairs  brought 
about  by  a  contractor  on  the  one  part  does 
not  relieve  him  from  his  obligation  to  each 
of  the  contracting  parties  on  the  other  part, 
acting  severally,  because  the  condition  re- 
sulted in  embarrassing  all  of  them  at  the 
same  time.  To  consent  to  any  other  rule 
would  permit  a  contractor  to  relieve  him- 
self from  his  contracts  in  proportion  to  the 
number  of  parties  he  might  involve  in  his 
own  embarrassment  by  virtue  of  his  own 
separate  voluntary  acts. 

But,  assuming  all  the  conditions  to  be  as 
claimed  by  the  W.  K.  Niver  Coal  Company, 
JL.ILA.(N£.) 


it  might  well  be  questioned  whether  they 
come  within  the  exception  in  this  chai-ter 
party,  "other  causes  or  accidents  beyond  tihe 
charterer's  control."  In  other  words,  is 
view  of  the  expression  "whether  in  berth 
or  not,"  was  this  vessel  required  to  take 
her  tumf  Re  Richardsons  [1898]  1  Q.  B. 
261,  has  been  interpreted  and  annotated  by 
Mr.  Sorutton  in  his  Charter  Parties  and 
Bills  of  Lading.  5th  ed.  1804,  page  183, 
note  g.  He  holds  it  to  be  one  result  of  that 
case  that  the  words  "other  causes  beyond 
the  charterer's  control"  are  to  be  construed 
ejuidem  generis  with  what  precedes  them. 
Mr.  Scrutton  also  points  out  that,  as  the 
result  of  The  Arbitration,  ibis  expression 
in  any  charter  party  cannot  go  so  far  as 
to  relieve  the  charterer  merely  because  the 
vessel  is  obliged  to  wait  her  turn.  This 
proposition  may  have  enlarged  force  <m  the 
charter  of  the  Roath.  It  is  a  well-known 
fact  that,  with  the  present  modern  methods 
of  loading  and  discharging,  charterers  of  ves- 
sels rarely  control  the  opportunities  of  doing 
either.  Consequently,  tiie  necessity  of  load- 
ing in  turn  is  something  which  is  usually 
beyond  the  control  of  the  charterer;  so 
that,  if  the  conditions  whidi  compel  a  ves- 
sel to  wait  her  turn  are  to  be  held  to  re- 
lieve the  charterer  under  this  charter  party, 
the  expression  "whether  in  berth  or  not" 
may  be  so  far  nullified.  As,  however,  it  ia 
difficult  to  apply  these  words  to  all  possible 
phases  of  the  va<riou8  parts  of  the  exceptions 
which  follow  them,  and  as  it  may  be  un- 
safe to  go  beyond  the  emergencies  of  any 
particular  case  in  attempting  this,  and  as, 
in  view  of  the  facts  which  we  have  ex- 
plained, it  is  not  necessary  to  determine 
sharply  the  questions  of  construction  sug- 
gested, we  will  not  now  venture  to  do  so; 
but  in  any  view,  so  far  as  the  Roath  is  con- 
cerned, we  are  of  the  opinion  that  the  con- 
clusion of  the  district  court  was  correct. 

The  W.  K.  Niver  Coal  Company  attempts 
a  minor  objection  to  our  conclusions  «n  the 
groimd  that  the  Roath  was  not,  in  a  strict 
sense  of  the  expression,  ready  to  unload 
within  the  terms  of  the  charter.  When  she 
gave  notice  of  ber  arrival  she  had  been  en- 
tered at  the  custom  house,  her  winches  were 
ready,  and  her  steam  was  up;  but  it  is 
said  that  it  does  not  appear  whether  the 
hatches  were  off  or  the  derricks  rigged. 
The  common  knowledge  of  the  ordinary 
practices  in  port  with  reference  to  vessels 
arriving  compels  us  to  regard  this  objec- 
tion as  finical. 

The  appeal  as  to  the  Roath  disposes  of  the 
appeals  as  to  the  Ursula  Bright  and  the 
Cheronea;  tiie  circumstances  with  regard 
to  the  three  steamers  being  practically  the 
same.  This  leaves  only  the  Banana,  which,  as 
we  have  said,  disdiarged  entirely  into  light* 
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era.  Her  lay  days  commenced  on  the  1st  day  of 
December,  and,  on  the  principles  which  we 
have  applied  to  the  other  steamers,  they 
should  have  ended  at  the  close  of  December 
5th.  Every  claim  as  to  her  is  disposed  of 
by  what  we  have  already  said,  except  that 
it  ia  alleged  in  behalf  of  the  W.  K.  Niver 
Coal  Company  that  there  was  a  snowstorm 
on  the  6th  entirely  preventing  discharging 
that  day,  and  also  a  condition  of  weather  on 
the  9th  which  necessarily  shortened  the 
working  hours.  The  steamer  was,  perhaps, 
not  entitled  to  demurrage  for  the  5th;  but, 
in  view  of  the  expression  in  her  charter 
which  we  have  already  cited,  "unless  tHe 
steamer  is  already  on  demurrage,"  no  re- 
bate can  be  made  by  us  for  the  9tb.  In- 
deed, on  general  rules,  the  same  would  prob- 
ably be  true  as  to  any  day  after  the  vessel's 
lay  days  had  once  expired.  The  fundament- 
al diflSculty,  however,  is  that  the  record  fails 
to  show  definitely  how  the  district  court 
computed  demurrage  in  favor  of  the  Banana, 
80  that  we  are  unable  to  revise  the  details 
thereof. 

It  is  assigned  as  error  that  interest  was  al- 
lowed by  the  district  court  on  the  several 
demurrages.  This  allowance  is  so  just,  and 
so  clearly  within  the  Federal  rules  in  re- 
gard to  the  discretion  which  the  admiralty 
courts,  whether  of  the  first  instance  or  on 
appeal,  are  authorized  to  exercise  in  this 
particular,  tiiat  we  do  not  deem  it  necessary 
to  make  further  remarks  in  regard  thereto. 

In  each  case  there  will  be  a  judgment  as 
follows ; 

The  decree  of  the  District  Court  is  af- 
firmed, with  interest;  and  the  appellee  re- 
covers its  costs  of  appeal. 

Aldricb,  District  Judge,  concurring: 
I  qoncur  in  the  result.  I  reach  this  con- 
clusion with  considerable  hesitation,  and  I 
base  my  concurrence  solely  upon  the  ground 
that,  at  the  time  the  contract  was  made, 
rongestion  and  delay  at  the  port  of  dis- 
charge must,  under  the  circumstances,  have 
been  contemplated  by  the  parties  as  some- 
thing reasonably  to  be  expected  and  likely 
to  occur,  and  that,  notwithstanding  this, 
the  consignees  entered  into  a  stipulation  for 
demurrage;  and,  further,  upon  the  idea 
that  the  consignees  in  an  active  and  sub- 
stantial way  participated  in  the  congestion, 
and  therefole  contributed  to  the  cause  which 
occasioned  the  delay.  In  other  words,  the 
consignees  helped  to  create  a  situation  which 
they  claim  should  operate  to  relieve  them 
from  their  demurrage  stipulation. 

The  consignees  having  the  right  to  des- 
ignate the  place  of  discharge,  and  having 
designated  a  certain  wharf,  I  seriously  ques- 
tion whether  it  should  be  held  that  they 
ouarht.  in  the  emergency,  to  have  resorted 
*L.IU.(N.S.), 


to' the  alternative  of  receiving  the  cargoes  in 
lighters,  upon  barges,  or  at  other  wharves 
where  the  coal  was  not  wanted.  See  Craw-  • 
ford  V.  Wilson  (1805)  1  Com.  Cases,  154, 
and  the  same  case  on  appeal,  at  page  277 
of  the  same  volume;  the  Milverton  S.  S. 
Co.  V.  Cape  Town  Gas  Co.  (1897)  2  Com. 
Cases,  281;  Aktieselskabet  Argentina  v. 
Von  Laer,  19  Times  L.  R.  151;  Carver, 
Carriage  by  Sea,  3d  ed.  S  268a,  p.  297. 

The  strike  being  remote  from  the  irarr.e- 
diate  cause  of  delay,  that  of  the  congested 
harbor,  to  which  intervening  and  independ- 
ent causes  had  contributed,  relief  from  the 
consignees'  stipulation  for  demurrage  would 
come,  if  at  all,  under  the  clause  which  ren- 
ders the  demurrage  stipulation  inoperative, , 
when  the  delay  results  from  "any  other 
causes  or  accidents  beyond  the  control  of 
the  consignees."  Under  this  sweeping  form 
of  expression,  and  in  view  of  its  context,  1 
doubt  very  much  whether  an  eflScie:it  cause 
of  delay  like  the  one  in  question  would  be 
excluded  from  its  operation  by  the  doctrine 
of  ejusdem  generis. 

In  this  case  the  delay  resulted  from  a 
very  unusual,  if  not  an  unprecedented,  con- 
gestion of  Boston  harbor,  and,  speaking  gen- 
erally, I  should  think  the  congestion  was 
sufficiently  potential  as  a  cause  of  delay  to 
relieve  the  consignees  from  demurrage  un- 
der the  exemption  clause  to  which  I  have 
referred.  But,  when  the  charter  party  was 
executed,  both  parties  knew  of  the  strike 
and  of  the  imperative  necessity  and  demand 
for  unusual  and  extraordinary  shipments  of 
foreign  and  other  coal,  and  must  have  con- 
templated possible,  if  not  probable,  conges- 
tion, and  consequent  delay  at  the  harbor  of 
discharge.  This  being  so,  the  parties  must 
have  contracted  with  reference  to  such  de- 
lay as  a  possible  or  probable  incident  of  the 
situation.  It  would  thus,  upon  the  whole, 
at  least  seem  probable  that  the  parties,  at 
the  time  the  eontrai't  was  made,  could  not 
have  intended  such  contemplated  cause  of 
possible  or  probable  delay  as  one  which 
should  suspend  the  stipulation  for  demur- 
rage into  which  they  were  at  the  very  mo- 
ment entering.  Therefore,  in  such  peculiar 
circumstances,  and  upon  reasonable  con- 
struction, it  would  follow  that  the  conges- 
tion was  not  in  the  nature  of  an  unforeseen 
and  uncontrollable  cause  of  delay  of  a  charac- 
ter to  operate,  under  the  exemption  provi- 
sion with  reference  to  causes  other  than 
strikes,  lockouts,  and  civil  commotions,  as 
an  overthrow  of  the  stipulation  for  demur- 
rage into  which  the  parties  entered. 

Moreover,  at  the  time  in  question,  the 
consignees  had  several  heavy-draft,  coal-la- 
den vessels  in  the  harbor,  and  two  or  more 
in  the  immediate  field  of  the  congestion 
which  waa  causing  the  delay.    As  a  conse- 
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quenoe,  the  consigneeB  were  actively  oon- 
tributing,  in  a  measurable  degree,  to  the 
.creation  of  a  situation  which  they  set  up 
as  a  ground  which  should  relieve  them  from 
their  demurrage  stipulation.  Being  thus 
in  the  rush  which  created  the  congestion, 
they  are  not  in  a  position  to  set  it  up  in 
their  own  behalf  as  a  cause  relieving  them 
from  demurrage  under  the  exemption  clause 
to  which  I  have  referred. 

Petition  for  writ  of  certiorari  denied  by 
Supreme  Court  of  United  States. 


1  NEBRASKA  SUPREME  COURT. 

J.  C  CLELANB  et  aL,  Plffs.  in  Err., 

V. 

GEORGE  F.  ANDERSON. 

(66  Neb.  262.  92  N.  W.  306.) 

Unlawful  combination — validity  of  statute. 
1.  Chapter  91a,  Comp.  Stat.  1901,  does 
not  grant  to  any  individual  special  or  ex- 
clusive privileges  or  immunities,  within  the 

Headnotes  by  Pound,  C. 

Second  and  third  rehearing  headnotes  by 
Skdowiok,  J, 


inhibition  of  i  10,  art.  8,  of  the  Ooastitation, 
and  is  not  special  legislation,  within  the 
meaning  of  said  section. 
Amendment  to  bill — reading. 

2.  Section  11,  art.  3,  of  the  Constitution 
does  not  require  that  amendments  made  to 
a  bill  while  under  consideration  by  the  leg- 
islature be  read  at  large  before  each  house 
on  three  different  days;  but  it  is  sufficient 
that  such  amendments  be  printed,  as  re- 
quired by  said  section,  and  that  the  bill,  •• 
amended,  be  adopted  by  both  houses. 
Unlawful      combination— retail      dealers — 

stock. 

3.  An  association  of  retail  dealers  in 
lumber,  organized,  as  stated  by  its  constitu- 
tion, to  prevent  its  members  from  being  sub- 
jected to  competition  of  wholesalers,  whidi 
requires  a  fixed  amount  of  stock,  continu- 
ously carried,  to  entitle  a  dealer  to  mem- 
bership, and  levies  upon  and  collects  from 
wholesale  dealers  a  penalty  in  case  ttwy 
make  sales  to  consumers  directly,  or  to  re- 
tail dealers  not  eligible  to  membership  in 
the  association,  is  unlawful,  under  i  1,  chap. 
91a,  Comp.  Stat. 

Same — ^number  involved. 

4.  Under  the  provisions  of  I  1,  chap.  91a, 
Comp.  Stat.  1901,  the  number  of  dealers  who 
engage  in  such  unlawful  combination,  and 
the  proportion  they  bear  to  the  whole  num- 
ber of  dealers  in  the  same  trade,  are  not 
material. 

Same — right  of  action. 

6.  A  dealer  who  is  injured  in  any  way 


Case  Note. — ^Legality,  under  modem  anti- 
trust acts,  of  combinations  or  agreements 
which  restrict  the  class  of  persons  to  whom 
commodities  shall  be  sold,  or  from  whom 
they  shall  be  bought. — The  restriction,  under 
certain  circumstances,  of  the  class  of  per- 
sons to  whom  commodities  shall  be  sold,  or 
from  whom  they  shall  be  purchased,  is  not 
an  uncommon  feature  of  combinations 
formed  for  the  purpose  of  regulating  the 
trade  in  certain  commodities;  though  such 
restrictions  are  usually  imposed,  not  for  the 
purpose  of  arbitrarily  reducing  the  num- 
Der  of  competitors,  but  as  a  means  of  ac- 
complishing the  other  objects  proposed  by 
the  combination.  When  the  restriction  is 
confined  to  this  purpose,  and  the  motives  of 
the  combination  are  not  otherwise  unworthy, 
and  its  purpose  is  merely  to  curb  unjust  or 
ill-advised  competition,  such  restriction  is 
not,  perhaps,  ethically  c»'  morally  censura- 
ble; but  the  leftality  of  the  cbmbination  de- 
pends upon  the  question  whether  its  tend- 
ency and  effect  are  within  the  prohibition  of 
the  law,  irrespective  of  the  motives  of  the 
parties  or  of  the  question  whether  any 
actual  imposition  upon  the  public  has  been 
consummated  (United  States  v.  E.  C.  Knight 
Co.  156  U.  S.  16,  39  L.  ed.  330,  15  Sup.  Ct. 
Rep.  249;  United  States  v.  Trans-Missouri 
Freight  Asso.  166  U.  S.  342,  41  L.  ed.  1028, 
17  Sup.  Ct.  Rep.  640) ;  and  the  legality  or 
validity  of  the  restriction  must  be  deter- 
mined by  the  same  criterion.  The  validity 
of  such  a  restriction  under  the  Federal  anti- 
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trust  law  of  July  2,  1890,  has  arisen  in  a 
number  of  cases. 

Thus,  an  association  of  wholesale  dealers 
in  tiles,  mantels,  and  grates  in  San  Francisco 
and  vicinity  and  nonresident  manufactures 
of  tiles  and  fireplace  fixtures,  in  which  the 
dealers  agree  not  to  purchase  from  manu- 
facturers not  members  of  the  association, 
and  not  to  sell  unset  tile  to  nonmembers 
for  less  than  list  prices,  which  are  more  than 
50  per  cent  higher  than  prices  to  members; 
while  the  manufacturers  agree  not  to  sell 
their  products  or  wares  to  nonmembers  at 
any  price  under  penalty  of  forfeiture  of 
membership, — is  an  agreement  or  combina 
tion  in  restraint  of  trade  within  the  mean' 
ing  of  that  act.  W.  W.  Montague  &  Co, 
v.  Lowry,  193  U.  S.  38,  48  L.  ed.  608,  24  Sup. 
Ct.  Rep.  307. 

The  establishment  b^  defendants  of  a  uni 
form  rule  for  the  giving  of  credit  to  deal' 
ers,  notifying  one  another  of  the  delin 
quencies  of  such  dealers,  keeping  a  black 
list  of'  delinquents,  and  refusing  to  sell 
meats  to  them  were  among  the  allegations 
of  the  complaint  in  Swift  &  Co.  v.  United 
States,  196  U.  S.  375,  49  L.  ed.  618,  25  Sup, 
Ct.  Rep.  276,  holding  that  interstate  com- 
merce was  unlawfully  restrained,  in  viola- 
tion of  the  act,  by  the  combination  of  meat 
dealers;  although  no  special  attention  was 
directed  by  the  opinion  to  this  feature  of 
the  combination,  and  the  only  specific  pro- 
vision in  the  injunction  upon  the  point  was 
that  it  should  not  be  construed~-t4  prohibit 
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by  such  an  unlawful  combination  may  bring 

an  action,  under  {11,  chap.  91a,  Comp.  Stat. 

1901,  against  the  members  thereof,  or  any 

one  or  any  number  of  them,  to  recover  his 

damages. 

Same — evidence— individual  acts. 

6.  Where  the  express  object  of  an  asso- 
ciation of  retail  dealers  is  to  prevent  com- 
petition by  wholesalers  in  selling  to  con- 
sumers directly,  or  to  retail  dealers  not  eli- 
gible to  membership  in  the  association,  the 
acts  of  any  of  its  members,  or  of  any  per- 
sons acting  in  concert  with  them,  in  en- 
deavoring to  prevent  or  hinder  sales  by 
wholesale  dealers  to  a  particular  retail  deal- 
er not  eligible  to  membership,  are  in  further- 
ance of  the  common  design,  and  may  be 
shown  in  evidence  against  all,  whether  di- 
rectly participated  in  or  expressly  author- 
ized by  the  association,  as  a  whole,  or  not. 
Same — proof  of  combination. 

7.  Evidence  of  acts  and  declarations  of 
persons  alleged  to  have  been  engaged  in  an 
unlawful  combination,  in  furtlterance  of  its 
purpose,  is  admissible  not  only  to  charge 
the  several  persons  engaged  therein  with  the 
consequences  of  such  acts,  but  also  to  estab- 
lish the  existence  and  extent  of  the  combi- 
nation. If  the  combination,  or  the  partici- 
pation of  one  or  more  of  the  defendants 
therein,  is  not  shown  suflBciently,  the  court 
should  be  requested  to  instruct  tliat  the  evi- 
dence can  only  be  considered  against  those 
whose  acts  or  declarations  were  proved. 
Joint  wrongdoers — satisfaction  by  some. 

8.  When  an  unliquidated  claim  for  dam- 


ages 'a^inst  a  number  of  Joiiit  wrongdoers 
is  satisfied  by  one  or  more  of  the  persons 
liable,  it  is  extinguished  as  to  all. 
Bankruptcy — claims — right  of  tmstes. 

9.  A  cause  of  action  which  would  sur- 
vive and  pass  to  the  personal  representative 
of  the  plaintiff,  so  that  the  avails  thereof 
would  be  distributed  in  administration  of 
his  estate,  will  pass  to  his  trustee  in  bank- 
ruptcy, under  the  provisions  of  §  70  of  the 
bankruptcy  act  of  1898  (30  Stat,  at  L.  666, 
ohap.  641,  U.  S.  Comp.  Stat.  1901,  p.  3461). 
VnUwfnl  combination — survival  of  action. 

10.  By  virtue  of  {  465,  Code  Civ.  Proc.,  an 
action  under  f  11,  chap.  9Ia,  Oomp.  Stat. 
1901,  would  not  completely  abate  on  the 
death  of  the  plaintiff,  but  could  be  revived 
and  maintained  by  his  personal  represent* 
ative. 
Bankruptcy — assignment  of  cause  of  action. 

IL  Hence,  whatever  might  be  the  rule 
had  no  action  been  begun  prior  to  filing  of 
a  petition  in  bankruptcy,  so  that  the  cause 
of  action  would  not  survive  under  $  454, 
Code  Civ.  Ft'oc,  the  interest  of  a  bankrupt 
in  such  an  action,  pending  at  the  time  of  his 
bankruptcy,   passes   to   his   trustee,  and   a 

Surchaser  and  assignee  thereof  claiming  un- 
er  a  trustee's  sale  may  satisfy  the  claim. 
Voluntary  association — ^liability  to  suit. 

12.  A  voluntary  association,  unincorpO' 
rated,  which  is  not  organized  to  carry  on 
some  trade  or  business  or  to  hold  property 
in  this  state,  and  does  not  in  fact  carry  on 
a  trade  or  business  or  hold  property  therein, 
cannot  sue  or  be  sued  as  such. 


the  defendants  from  establishing  and  main- 
taining rules  for  the  giving  of  credit  to 
dealers  where  such  rules  in  good  faith  are 
calculated  solely  to  protect  the  defendants 
against  dishonest  or  irresponsible  dealers. 

A  combination  between  wholesale  and  re- 
tail druggists,  which  contemplates  that  the 
wholesalers  shall  refuse  to  sell  to  any  re- 
tailer who  sells  goods  below  a  certain  price 
fixed  by  the  combination,  and  that  the  re- 
tailers shall  refuse  to  buy  of  any  whole- 
saler who  does  sell  to  retailers  who  cut  be- 
low the  standard  price,  is  a  combination 
or  conspiracy  in  restraint  of  trade  within 
the  meaning  of  that  law.  Iioder  v.  Jayne, 
142  Fed.  1010. 

So,  a  combination  between  dealers  in  Port- 
land, Oregon,  by  which  they  refuse  to  supply 
lumber  upon  any  terms  to  persons  who  pur- 
chase any  lumber  for  use  in  Portland  from 
manufacturers  in  Washington,  except  upon 
the  condition  that  such  persons  shall  pay, 
in  addition  to  the  usual  {H-ice,  the  difference 
between  theprice  they  pay  for  lumber  pur- 
chased in  Washington  and  the  price  then 
charged  by  the  combination  in  Portland  for 
the  same  quality  of  lumber;  and  upon  the 
further  condition  that  they  promise  to  pur- 
diase  no  more  lumber  in  Washington,— is  a 
combination  in  restraint  of  interstate  com- 
merce, in  violation  of  that  law.  Ellis  v. 
Inman,  66  0.  0.  A.  488,  131  Fed.  182. 

One  of  the  grounds  for  the  decision  tn 
United  States  y.  JeUico  Mountain  Ooal  & 


Coke  Co.  12  LJtJL  753,  3  Inters.  Com. 
Bep.  626,  46  Fed.  432,  that  the  purpose  of  a 
coal  exdiange,  the  membership  of  which 
included  mine  operators  as  well  as  dealers, 
was  to  monopolize  a  part  of  the  coal  trade 
and  to  combine  in  restraint  thereof  within 
the  meaning  of  that  law  was  the  provision 
in  the  articles  of  association  prohibiting 
owners  or  operators  of  mines  from  selling 
to  dealers  who  were  not  members  of  the  ex- 
change, and  prohibiting  dealers  from  buying 
from  anyone  not  a  member  of  the  exchange. 

But  a  combination  between  a  manufactur- 
ing corporation  and  its  employee,  the  pur- 
pose and  effect  of  which  are  to  restrict  the 
sale  of  the  company's  products  to  those  pur- 
chasers who  decline  to  deal  in  the  goods  of 
its  competitors,  is  not  violative  of  that  law, 
even  if,  imder  some  circumstances,  there 
may  be  a  combination  in  restraint  of  trade, 
within  the  meaning  of  the  act,  between  an 
employer  and  his  employee.  Whitwell  v. 
Continental  Tobacco  Co.  64  L.R.A.  689,  60 
C.  C.  A.  290,  125  Fed.  454. 

The  question  as  to  the  validity  of  such  re- 
strictions has  also  arisen  under  state  laws 
designed  to  prevent  combinations  in  re- 
straint of  traae. 

Thus,  a  by-law  of  an  association  of  plumb- 
ers, which  permits  the  members  to  make 
purchases  only  from  such  dealers  as  will 
sell  to  members  thereof  exclusively,  is  ob- 
noxious to  the  common  law,  as  well  as  vio- 
lative of  the  Tennessee  statute  forbidding 
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Enoneous  instmction — complaint  by  code- 
lendants. 

13.  An  erroneous  instruction  directing  a 
verdict  in  favor  of  certain  defendants,  par- 
ticipants in  a  joint  wrong,  affords  no  ground 
of  complaint  to  codefendants  jointly  and 
severally  liable  -with  them. 

On  Petition  for  Rehearing. 
Bankruptcy — assignmeBt   of   causa   of  ac- 
tion. 

14.  Where  the  state  statutes  make  a  dis- 
tinction between  a  plaintiff's  interest  in  a 
pending  action  and  his  cause  of  action  be- 
fore suit  brought,  making  the  one  assignable 
in  cases  where  the  other  is  not,  the  interest 
of  a  bankrupt  in  a  pending  action,  which  he 
might  sell  and  assign,  and  of  which  his  cred- 
itors might  obtain  the  benefit  on  adminis- 


tration of  his  estate,  is  to  be  held  "proit- 
erty,"  within  the  purview  of  subdivision  5, 
{  70,  of  the  national  bankruptcy  act  (act 
Jiily  1,  1898,  chap.  541,  30  Stat,  at  L.  566, 
U.  S.  Comp.  Stat.  1901,  p.  3451),  rather  than 
a  "right  of  action,"  under  subdivision  6. 
On  Second  Petition  for  Rehearing. 
Same. 

15.  A  right  of  action  for  tort  is  not  prop- 
erty, within  the  meaning  of  the  national 
bankruptcy  act;  and,  even  though  an  action 
is  pending  thereon,  such  right  does  not  pass 
to  the  trustee  in  bankruptcy. 
Conspiracy — action  for — ^tort. 

16.  An  action  for  conspiracy,  whereby 
plaintiff  was  "driven  out  of  business  as  a 
dealer  in  lumber,"  under  §  11,  chap.>  91a, 
Comp.  Stat.  1901,  is  an  action  in  tort,  and 


and  declaring  unlawful  and  void  all  "trusts, 
pools,  contracts,  arrangements,  or  combina- 
tions" that  are  intended  to  destroy  or  pre- 
vent, or  that  have  a  tendency  to  destroy  or 
prevent,  "full  and  free  competition  in  the 
production,  manufacture,  or  sale  of  any  arti- 
cle of  legitimate  traffic;"  or  that  "are  de- 
signed, or  tend,  to  fix,  regulate,  limit,"  re- 
duce, or  increase  the  price  of  such  article,  or 
ta  create  a  monopoly  or  comer  therein;  or 
that  may  in  any  manner  "injuriously  affect 
the  legitimate  trade  and  commerce  of  the 
country."  Bailey  v.  Master  Plumbers'  Asso. 
103  Tenn.  99,  46  L.R.A.  561,  52  8.  W.  853. 
The  court  said,  in  support  of  its  decision, 
that  the  fact  that  every  plumber  in  the  city 
had  the  legal  right  originajly  to  purchase 
supplies  from  any  dealer  or  dealers  he  might 
choose  did  not  justify  the  association  in  the 
passage  of  the  by-law  requiring  its  members 
to  buy  from  that  class  of  dealers  it  saw  fit 
to  name,  as  the  individual  right  is  radically 
different  from  the  binding  action,  the  former 
being  freedom,  the  latter  restraint. 

So,  an  agreement  between  a  plumbers'  as- 
sociation and  dealers  and  manufacturers  of 
plumbers'  supplies,  by  which  the  latter 
agree  not  to  sell  supplies  to  others  than 
memb«-s  of  the  association,  and  the  former 
to  boycott  any  dealer  found  selling  to  a 
nonmember,  entered  into  for  the  purpose 
of  fixing  prices  and  limiting  the  production 
of  such  articles,  is  unlawful  under  a  statute 
expressly  declaring  agreements  to  regulate 
mices  or  to  control  or  limit  trade  illegal. 
Walsh  V.  Master  Plumbers'  Asso.  97  Mo. 
App.  280,  71  S.  W.  455. 

Rules  and  regulations  of  a  club  composed 
of  master  plumbers  and  wholesale  dealers  in 
plumbers'  supplies,  which  binds  the  whole- 
salers to  sell  only  to  such  oonmembers  as 
shall  be  approved  by  the  joint  represent- 
atives of  the  wholesalers  and  the  master 
plumbers,  and  also  binds  the  wholesalers  to 
sell  to  the  master  plumbers  at  prices  fixed 
by  such  joint  representatives,  creates  a  mo- 
nopoly in  the  business  of  selling  plumbers' 
supplies,  an4  falls  within  the  condemnation 
of  a  statute  declaring  it  shall  be  unlawful 
for  two  or  more  persons  to  make  any  agree- 
ment of  any  kind  which  directly  or  indirect- 
ly precludes  a  free  and  unrestricted  oompeti- 
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tion  among  themselves  or  any  purchasers  or 
consumers  in  the  sale  of  any  commodity. 
Himt  V.  Riverside  Co-operative  Club  (Mich.) 
12  Det.  L.  N.  284,  104  N.  W.  40.  There  was 
previously  a  provision  requiring  the  whole- 
salers to  charge  nonmembers  IS  to  30  per 
cent  more  than  members  for  plumbers  sup- 
plies. Upon  the  advice  of  their  attorney,  the 
trustees  of  the  club  abrogated  this  provision 
the  day  before  the  bill  was  filed.  "The  court 
said,  in  effect,  that  the  elimination  of  that 
provision  did  not  restore  freedom  of  com- 
petition, but  merely  limited  the  field  of  re- 
stricted competition,  and  that  by  the  re- 
maining provisions  the  parties  to  the  con- 
tract might,  if  they  chose,  insure  discrim- 
ination in  favor  of  members  against  non- 
members. 

An  understanding  and  agreement  between 
brewers  of  a  city,  by  which  no  brewer  shall 
sell  to  a  person  indebted  to  another  brewer, 
is  within  the  statute  denouncing  all  con- 
tracts or  combinations  designed  with  a  view 
to  lessen,  or  which  tend  to  lessen,  full  and 
free  competition  in  the  sale  of  any  article 
or  product  in  the  state.  Ferd  Heim  Brewing 
Co.  V.  Belinder,  97  Mo.  App.  64,  71  S.  W. 
691.  The  court  said  that  the  effect  of  the 
agreement  was  to  deprive  a  person  indebted 
for  beer  of  the  benefit  of  competition,  and 
to  leave  him  at  the  mercy  of  his  particular 
creditor,  who  could  impose  any  price  he 
saw  fit.  The  court  further  pointed  out  that, 
if  an  agreement  or  combination  has  a  tend- 
ency to  restrict  competition,  the  fact  that 
the  motive  which  prompted  it  may  not  have 
been  an  unworthy  one  is  immaterial.  The 
opinion  in  this  case  vigorously  combats  the 
argument  advanced  in  support  of  the  legal- 
ity of  the  arrangement  in  question,  that  the 
lawful  right  of  an  individual  acting  singly 
cannot  become  unlawful  by  the  combined 
action  of  several  to  do  the  same  thing. 

This  argument,  however,  appealed  favor- 
ably to  the  court  in  Brewster  v.  C.  Miller's 
Sons  Co.  101  Ky.  368,  38  L.R.A.  505,  41  8. 
W.  301,  holding  that  an  agreement  between 
undertakers  of  a  community  to  refuse  to 
render  services  in  their  business  to  anyone 
who  has  refused  to  pay  a  bill  due  to  any 
member  of  the  association  for  services  pre- 
viously rendered  is  not  in  violation  of  a 
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does  not  uise  'Yrom  the  unlawful  taldns 
or  detention  of,  or  injury  to,  his  property, 
within  the  meaning  of  the  Federal  bank- 
ruptcy act. 

On  Third  Petition  for  Rehearing. 
Same^-bankniptcy — right  of  assignee. 

17.  The  right  of  «ction  given  by  }  11, 
chap.  Ola,  Comp.  Stat.  1903  (Cobbey's  Anno. 
Stat.  1903,  §  11,510),  is  for  injury  to  "busi- 
ness, employment,  or  property,"  and,  under 
the  national  bankruptcy  act,  passes  to  the 
assignee  in  bankruptcy. 

(Barnes,  J.,  dissents  from  propositions  16 
and  16.) 

(November  6,  1902.) 


ERROR  to  the  District  Court  for  Dawso* 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
damages  for  injuries  alleged  to  have  been 
caused  by  a  wrongful  conspiracy  on  the 
part  of  defeodanto.    Reversed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs.  E.  A.  Cook,  Stinson  &  Martin,  and 
Kennedy  &  Learned  for  plaintiffs  in  error. 

Messrs.  Henry  D.  Rhea,  Hector  M.  Sinclair, 
and  Warrington  &  Stewart  for  defendant  in 
error. 

Ponnd,  0.,  filed  the  following  opinion: 
Anderson,  one  of  the  defendants  in  error, 


statute  condemning  pools  or  combinations 
for  the  purpose  of  nxmg  or  in  any  way  lim- 
iting the  amount  or  quantity  of  any  oom- 
mo£ty  to  be  sold. 

A  plan  by  a  voluntary  association  of 
merchants  engaged  in  selling  proprietary 
medicines,  adopted  by  the  manufacturers, 
by  which  the  latter  are  to  sell  at  fixed 
prices,  and  allow  a  rebate  only  to  concerns 
who  can  be  relied  on  to  maintain  the  selling 
price,  is  not  void  as  creating  a  monopoly; 
nor  is  it  illegal  as  in  restraint  of  trade,  or 
as  against  public  policy.  John  D.  Park  & 
Sons  Co.  V.  National  Wholesale  Druggists' 
Asso.  176  N.  Y.  1,  62  LJI.A.  632,  67  N.  B. 
136.  Three  of  the  judges  dissented.  The 
majority  opinion  discussed  the  question  as 
though  it  was  to  be  determined  entirely  by 
oommon-law  principles;  but  the  dissenting 
opinion  refers  to  several  statutory  provi- 
sions against  combinations  in  restraint  of 
trade,  among  others,  a  provision  declaring 
illegal  all  combinations  whereby  a  monop- 
oly in  the  manufacture  or  sale  within  the 
state  of  any  article  or  commodity  of  com- 
mon use  is,  or  may  be,  created,  established, 
or  maintained;  or  whereby  competition  in 
the  state  in  the  supply  or  price  of  any  such 
article  or  commodity  is,  or  may  be,  re- 
strained or  prevented;  or  whereby,  for  the 
purpose  of  creating,  establishing,  or  main- 
taining a  monopoly  within  the  state  of  the 
manufacture  or  sale  of  any  such  article  or 
commodity,  the  free  pursuit  of  any  lawful 
business,  trade,  or  occupation  is  restrained 
or  prevented.  The  dissenting  opinion  holds 
that  the  agreement  in  question  violated  that 
statutory  provision.  There  are  some  inti- 
mations in  the  majority  opinion  that  the 
effect  of  the  decision  is  limited  by  the  faot 
that  the  commodities  in  question  were  cov- 
ered by  patents,  copyrights,  and  trademarks 
which  gave  the  proprietors  the  exclusive 
right  of  specifying  prices  at  which  they 
should  be  sold.  The  dissenting  opinion,  how- 
ever, said  that  the  fact  that  medicines  may 
have  been  patented  or  copyrighted  so  as  to 
give  the  owners  the  exclusive  right  of  sale 
made  no  difference. 

An  agreement  between  publishers  and 
dealers  in  books,  whereby  they  agree  not  to 
sell  books  of  any  kind  to  dealers  who  shall 
be  suspected  of  selling  copyrighted  books 
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at  less  than  the  net  prioe  fixed  by  the  pub- 
lishers, or  who  shall  supply  dealers  who  are 
suspected  of  making  such  sales,  violates 
a  statute  declaring  contrary  to  public  policy 
and  void  every  contract  whereby  a  monopo- 
ly in  the  sale  of  any  commodity  of  common 
use  is,  or  may  be,  created;  or  whereby  com- 
petition in  the  sale  of  such  article  is  re- 
stricted or  prevented;  or  whereby,  for  the 
purpose  of  establishing  or  maintaining  a 
monopoly,  the  free  prosecution  of  any  biw- 
ful  business  is,  or  may  be,  restricted. 
Straus  V.  American  Publishers'  Asso.  177 
N.  y.  473,  64  L.RA.  701,  101  Am.  St.  Rep. 
819,  69  N.  E.  1107. 

In  Bobbs-Merrill  Co.  r.  Straus,  139  Fed. 
156,  the  agreement  considered  in  the  last 
case,  even  after  an  amendment  limiting  it 
to  copyright  books,  was  held  to  be  a  viola- 
tion of  act  of  Congress  of  July  2,  1890,  de- 
claring that  every  contract  combination  in 
the  form  of  a  trust  or  otherwise,  or  a  con- 
spiracy in  restraint  of  trade  or  commerce 
amongst  the  several  states  or  with  foreign 
nations,  shall  be  illegal. 

A  rule  of  a  live-stock  exchange  that  no 
member  of  the  exchange  shall  do  business 
with  a  suspended  or  expelled  member  does 
not  bring  the  exchange  witliin  the  inhibition 
of  a  statute  condemnmg  agreements  or  com- 
binations to  control  or  limit  trade,  or  compe- 
tition in  trade,  by  refusing  to  buy  from,  or 
sell  to,  any  person  or  corporation  for  the 
reason  that  such  person  or  corporation  is 
not  a  member  or  a  party  to  the  combina- 
tion, or  to  boycott  or  threaten  any  person 
or  corporation  for  buying  or  selling  to  any 
other  person  or  corporation  not  a  mem- 
ber or  a  party  to  such  corporation.  Gladish 
V.  Kansas  (Sty  Live  Stock  Exchange,  113 
Mo.  App.  726,  89  8.  W.  77. 

The  decision  in  Martell  v.  White,  186 
Mass.  255,  64"  L.RA.  260,  102  Am.  St.  Rep. 
341,  69  N.  E.  1086,  holding  that  an  action 
will  lie  on  behalf  of  a  quarry  owner  agaiiut 
members  of  a  voluntary  association  of  deal- 
ers in  stone  of  which  he  is  not  a  member, 
who  enforce  a  by-law  of  the  association  im- 
posing a  fine  upon  members  who  deal  with 
non-members,  was  based  on  general  prin- 
ciples, and  not  upon  statute;  and  ia  there- 
fore not  strictly  in  point. 
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wko  will  be  referred  to  m  "plaintiff," 
brought  this  action  against  Cleland,  Carroll, 
Back,  and  West,  and  the  Nebraska  Retail 
Lumber  Dealers'  Assodation,  who  will  be 
called  "defendants,"  under  !  11,  chap.  91a, 
Comp.  Stat.  1901,  to  recover  damages  sus- 
tained by  reason  of  an  alleged  unlawful 
combination  and  conspiracy  to  prevent  com- 
petition, regulaite  prices,  and  control  the 
purchase  and  sale  of  lumber,  whereby  he  al- 
leged he  had  been  driven  out  of  business  as 
a  dealer  in  lumber,  and  forced  into  bank- 
ruptcy. Plaintiff  was  a  contractor  and 
builder,  and  alleged,  also,  that  he  was  a 
buyer,  seller,  and  shipper  of  lumber,  at 
wholesale  and  retail,  doing  business  at  Goth- 
enburg and  North  Platte,  and  maintaining 
A  lumber  yard  at  the  phu»  last  named.  Cle- 
huid  was  secretary  of  the  defendant  associa- 
tion. The  defendants  Carroll,  Back,  and 
West  were  retail  dealers  at  Gothenburg,  and 
Carroll  was  a  member  of  the  association. 
It  appears  in  evidence  that  in  May,  1890,  the 
defendants  Carroll,  West,  and  Back,  with 
three  retail  lumber  dealers  at  North  Platte, 
members  of  the  association,  signed  a  cir- 
cular, which  was  signed  and  attested  by  the 
defendant  Cleland  as  secretary  of  the  asso- 
ciation, addressed,  "to  the  Trade,"  in  which 
they  eet  forth  that  "there  is  no  such  con- 
cern as  the  Anderson  Lumber  Company  of 
North  Platte,"  that  O.  F.  Anderson  is  not  a 
"regular  dealer,"  and  "warn  all  shippers  and 
dealers  to  refrain  from  quoting  or  shipping 
to  either  of  the  above  names,  or  by  their 
order.''  This  circular  was  printed  at  Fre- 
mont, where  the  secretary  of  the  association 
resided,  and  was  shown  to  have  been  sent  to 
wholesale  dealers  of  whom  plaintiff  had  been 
purchasing.  It  was  also  shown  that  mem- 
bers of  the  association  had  sent  letters  and 
telegrams  to  wholesale  dealers,,  protesting 
against  sales  to  plaintiff,  or  stating  that  he 
was  not  a  regular  dealer,  entitled  to  buy 
at  wholesale  as  such.  The  constitution  and 
by-laws  of  the  8«Booiation  were  put  in  evi- 
dence, and  from  them  it  appears  that  the 
object  and  purpose  of  the  organization, 
among  other  things,  are  to  prevent  its  mem- 
bers from  being  subjected  to  competition  of 
wholesalers.  They  provide  who  shall  be  con- 
sidered a  retail  dealer,  entitled  to  purchase 
at  wholesale  as  such,  and  require  a  stock  of 
76,000  feet,  continuously  carried,  and  a  yard 
and  oflSce  continuously  occupied,  in  order  to 
make, a  dealer  at  retail  "regular,"  so  aa  to 
be  entitled  to  membership.  They  provide 
tor  a  penalty  to  be  levied  upon  and  collect- 
ed from  wholesalers  who  sell  directly  to  con- 
sumers, or  to  others  than  regular  dealers; 
and  they  permit  wholesale  dealers  to  be- 
come "honorary  members."  There  are  other 
provisions  in  the  constitution  and  by-laws, 
whereby  similar  organdiiationa  in  othw  states 
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toe  to  be  advised  and  warned  againat  ir- 
regular dealers,  and  sales  to  such  persons  by 
the  wholesalers.  A  resolution  adopted  by 
the  association  tn  February,  1899,  i»  also 
in  evidence,  wherein  all  manufacturers  and 
jobbers  of  faindwr  are  requested  to  •betaia 
from  selling  to  certain  dealers  named,  and 
are  "solemnly  assured"  that  the  members 
of  the  association  will  not  buy  of  anyone 
who  sells  to  such  dealers,  under  any  circum- 
stances. One  wholesale  dealer,  who,  it  ap- 
pears, had  paid  a  penalty  levied  upon  him 
for  selling  to  plaintiff,  testifies  that  he 
ceased  to  sell  to  him  because  of  the  objec- 
tions made  thereto;  and  there  is  evidence 
tending  to  show  that,  by  reason  of  the  cir- 
cular, letters,  and  telegrams  referred  to, 
plaintiff  became  unable  to  buy  further  of 
those  from  whom  he  had  been  purchasing, 
and  was  driven  out  of  business.  The  several 
defenses  urged  may  be  stated  most  con- 
veniently in  connection  with  the  points  ar- 
gued in  this  court.  Upon  trial  to  a  jury,  the 
court  directed  a  verdict  in  favor  of  Back 
and  West,  who  were  not  members  of  the  as- 
sociation. The  jury  found  against  the  re- 
maining defendaiits,  and  error  is  prosecuted 
from  the  judgment  rendered  thereon. 

The  first  and  most  important  question 
raised  relates  to  the  constitutionality  of 
chap.  91a,  Comp.  Stat.  1901,  entitled 
"Trusts."  Counsel  challenge  the  constitu- 
tionality of  this  stat/ute  on  three  grounds; 
(1)  Because  {  9  expressly  except*  organiza- 
tions of  laboring  men,  for  the  purpose  of 
raising  wages,  from  its  operation,  whereby, 
it  is  contended,  special  and  exclusive  privi- 
leges and  immunities  are  granted  to  la- 
borers, contrary  to  f  15,  art.  3,  of  the  state 
Constitution;  (2)  because  the  bill  for  the 
act  was  amended  while  under  consideration 
by  the  legislature,  and,  after  amendment, 
was  not  read  three  times  in  each  house;  and 
(3)  on  the  ground  that  said  g  9,  which  waa 
probably  an  inducement  to  the  passage  of 
the  act,  is  broader  than  its  title.  The  first 
of  these  objections  is  much  the  most  seri- 
ous. If  laborers  are  clearly  within  the  gen- 
eral scope  and  reason  of  the  act,  so  that  the 
provision  exempting  them  from  its  operation 
arbitrarily  permits  them  to  do  acts  in  con- 
travention of  its  terms  and  purposes,  which 
are  forbidden  to  the  public  at  large,  there 
can  b«  no  doubt  that  the  statute  must  faiL 
Statutes  must  be  general  and  uniform 
throughout  the  state,  and  must  operate 
alike  upon  all  persons  and  localities  of  a  cls«8 
reasonably  oonsbititted  with  reference  to  thA 
relations  and  circumstances  provided  for. 
State  ex  rel.  Daweon  County  v.  Farmers'  & 
M.  Irrig.  Co.  59  Neb.  1,  80  N.  W.  62;  Low  v. 
Rees  Printing  Co.  41  Neb.  128,  24  L.R.A.  708, 
43  Am.  St.  Rep.  670,  59  N.  W.  362 ;  Van  Horn 
T.  State,  46  Neb.  62,  64  N.  W.  365.    On  the 
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other  lutiul,  if  the  legislature  has  made  a 
reasonable  classification, — not  a  mere  cloak 
or  cover  for  an  arbitrary  exemption  of  cer- 
tain persons  or  ^  certain  class  of  persons, 
but  a  natural  and  proper  selection  of  those 
who,  upon  a  reasonable  view  of  the  mis- 
chiefs to  be  met,  should  be  subject  to  the 
regulations  prescribed, — and  the  law  is  made 
to  operate  generally  and  imiformly  upon  all 
of  the  class  so.  constituted,  the  constitu- 
tional provision  in  question  is  not  violated. 
The  power  of  the  legislature  to  make  classi- 
fications resting  upon  reasons  of  public  pol- 
icy and  substantial  differences  of  situation 
or  circumstances,  which  naturally  suggest 
the  justice  of  expediency  of  diverse  legisla- 
tion with  respect  to  the  objects  classified,  is 
undoubted.  Wenham  v.  State,  66  Neb.  394, 
68  LJI.A.  825,  91  N.  W.  421;  State  ex  rel. 
Damon  County  y.  Farmers'  &  M.  Irrig.  OOb 
tupra;  Cooley,  Const.  lim.  6th  ed.  481. 
Hence  the  question  to  be  determined  is 
whether  the  exception  contained  in  {  0  of 
the  act  under  consideration  is  arbitrary  and 
without  sound  reason,  arising  from  the  sit- 
uation and  drcumstances  of  the  subject  of 
the  legislation  (Livingston  Lmui  &  Bldg. 
Abso.  v.  Dnunmond,  49  Neb.  206,  68  N.  W. 
SIS),  or  based  on  a  reasonable  and  just 
view  of  the  subject-matter,  and  the  different 
conditions  it  presents.  Wenham  v.  State, 
•wpro.  Applying  these  principles,  and*  bear- 
ing in  mind  that  all  doubts  are  to  be  re- 
solved so  as  to  uphold  the  enactments  of 
the  legislature,  if  possible,  we  think  the 
statute  is  constitutional  and  valid.  In  its 
lettier  and  spirit,  it  refers  only  to  combina- 
tions and  conspiracies  of  persons  engaged 
in  the  manufacture,  sale,  and  transportation 
of  goods,  wares,  and  merchandise,  to  prevent 
or  hinder  competition,  and  regulate  and  con- 
trol prices.  No  express  exception  of  organ- 
izations of  laborers,  intended  to  maintain  or 
advaaoe  wages,  was  neoeesary  to  exempt 
them  from  its  operation.  The  section  in 
question  is  inserted,  rather,  out  of  abund- 
ance of  caution,  to  prevent  judicial  extension 
of  the  terms  of  the  act  beyond  its  scope  and 
purpose,  than  to  grant  a  privilege  or  im- 
nmnity  to  persona  who  would  otherwise  fall 
within  its  terms.  The  distinction  between 
gooda  and  merchandise  produced  by  skill 
and  labor,  and  the  skill  and  labor  which  pro- 
duce them,  is  manifest  and  reasonable.  The 
statute  does  not  say  that  laborers  who  have 
goods,  wares,  or  merchandise,  the  product 
of  labor,  for  sale,  may  combine  to  advance 
or  control  the  price,  but  only  that  the  law 
designed  to  prevent  combinations  in  re- 
straint of  trade  in  such  articles,  when  pro- 
duced, shall  not  be  construed  to  affect  organ- 
isatiooa  formed  to  regulate  the  wages  or 
oompensation  of  the  labor  and  skill  which 
produce  them.  Thi*  distinction  ii  fluggested 
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in  Downing  v.  Lewis,  66  Neb.  386,  389,  76 
N.  W.  900.  In  that  case  it  was  held  that  a 
laundry  was  not  within  the  purview  of  the 
statute  under  consideration.  It  is  pointed 
out  very  aptly  that  the  business  of  a  laun- 
dry is  "to  make  clothes  clean,  rather  than 
to  make  dean  dotbes."  In  other  words,  it 
sells  no  goods  or  wares.  It  merely  bestows 
labor  and  skill  upon  them.  The  purpose  of 
the  statute,  as  stated  in  that  case,  is  "to 
prevent  manufacturers  and  dealers  in  arti- 
cles of  commerce  from  combining  for  the 
purpose  of  lessening  competition,  regulat- 
ing production,  and  increasing  profits."  La- 
bor and  skill  are  not  articles  of  commerce, — 
at  least  not  in  the  same  sense  as  the  articles 
thereby  produced;  and  we  think  the  classi- 
fication which  distinguishes  between  them, 
and  provides  for  a  diversity  of  legislation 
with  respect  to  them,  is  reasonable  and  prop- 
er. The  decisions  to  which  we  have  been 
referred  by  counsel  do  not  conflict  with  this 
view.  In  Low  v.  Bees  Printing  Co.  41  Neb. 
127,  24  LJLA.  702,  43  Am.  St.  Rep.  670,  59 
N.  W.  362,  a  statute  regulating  the  hours  of 
labor  excepted  certain  kinds  of  laborei8,from 
its  operation.  The  court  held  that  classifi- 
cation for  legislative  purposes  must  have 
some  reasonable  basis,  and  that  the  exemp- 
tion in  question  was  arbitrary  and  unrea- 
sonable. It  will  be  seen  that  the  exemption 
in  that  case  applied  clearly  to  persons  who 
would  otherwise  have  fallen  within  the  pur- 
view of  the  statute.  The  scope  and  purpose 
of  the  act  were  to  regulate  the  hours  of 
labor,  but  laborers  engaged  in  certain  kinds 
of  work  were  excepted.  In  Connolly  v. 
Union  Sewer  Pipe  Co.  184  U.  a'  640,  46  L. 
ed.  679,  22  Sup.  Ct.  Rep.  431,  the  statute 
luder  consideration  exempted  agricultural 
products  or  live  stock,  while  in  the  hands 
of  the  producer  or  raiaer,  from  the  opeira- 
tion  of  a  statute  against  combinations  in 
restraint  of  trade.  Here,  again,  the  classi- 
fication was  arbitrary  and  unreasonable. 
One  set  of  persons  might,  while  others  micht 
not,  combine  to  fix  the  price  of  precisely  tie 
same  article.  Persons  producing  and  selling 
ordinary  articles  of  commerce  were  not  al- 
lowed to  combine,  while  those  who  sold  ag- 
ricultural products  or  live  stock,  if  raised  by 
themselves,  might  do  so.  In  the  case  at  bar 
the  statute  applies  equally  to  all  kinds  of 
goods  and  products,  and  the  exception  re- 
lates only  to  a  matter  not  within  the  general 
scope  of  the  act,  which  is  not  necessarily 
reached  by  its  language,  nor  covered  by  its 
intent,  even  without  the  section  here  in  ques- 
tion. In  Niagara  F.  Ins.  Co^  v.  Cornell,  110 
Fed.  816,  826,  the  Federal  drcuit  court  for 
this  district  reached  the  opposite  conclusion. 
The  disousaion  of  this  point  (page  826)  Is 
very  brief,  and  is  based  on  Low  v.  Rees 
Printing  Co.  titpn.    The  court  says:  'n>oz- 
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ens  of  statutes  hare  been  held  invalid  by  ap- 
pellate courts  which  sought  to  make  it  in- 
valid for  one  class  of  men  to  do  one  thing 
and  lawful  for  other  men,  practically  under 
the  same  circumstances,  to  do  another,  but 
like,  thing."  This  is  true,  but  the  applica- 
tion made  seems  to  us  superficial.  It  as- 
sumes the  whole  issue.  Statutes  are  not  to 
be  set  aside  lightly,  and  we  are  unable  to 
concur  in  the  view  which  the  Federal  court 
has  taken.  The  other  objections  urge'l 
against  the  statute  in  that  case  have  not 
been  argued,  and  are  not  before  us.  But  we 
may  say  that,  in  our  judgment,  it  proceeds 
too  much  upon  queetions  of  expiisdiency, 
Which  are  for  the  legislator,  rather  than  the 
judge,  and  does  not  sufficiently  attend  to 
the  salutary  principle  that  statutes  are  to  be 
construed  bo  as  to  make  them  constitution- 
al and  valid,  if  possible. 

The  other  objections  to  the  constitutional- 
ity of  the  statute  do  not  impress  us  as  very 
substantial.  In  State  ex  rel.  Pearman  v. 
Liedtke,  9  Neb.  490,  4  N.  W.  75,  it  was  held 
that  an  amendment  to  a  bill  made  by  a  con- 
ference committee  after  tue  two  houses  had 
failed  to  agree  need  not  be  printed  as  re- 
quired by  i  11,  art.  3,  of  the  Constitution, 
because  not  within  the  scope  of  that  section, 
as  determined  by  its  purpose.  As  to  other 
amendments  made  to  a  bill  while  under  con- 
sideration by  the  legislature,  we  think  a 
fair  construction  of  the  Constitution  does 
not  require  that  such  amendments,  or  the 
bill  as  amended  thereby,  be  read  at  large  be- 
fore each  house  on  three  different  days;  but 
that  it  is  sufficient  that  they  be  printed,  as 
required  by  the  section  in  question,  and  that 
the  bill,  as  amended,  be  adopted  by  both 
houses.  As  the  court  observed  in  State  ex 
rel.  Pearman  v.  Liedtke:  "Any  other  line 
of  construction,  if  followed  in  its  necessary 
sequence,  would  lead  to  a  condition  of  re- 
peated printings  and  readings  on  different 
days,  which  would  tendj  to  becloud  rather 
than  to  enlighten  the  legislator,  and  would 
render  it  impossible  to  perform  the  neces- 
sary legislation  within  the  forty  days  to 
which  another  section  of  the  Constitution 
limits  each  session  of  the  legislature."  The 
objection  that  the  act  is  broader  than  its 
title  is  based  upon  the  claim  that  S  9,  al- 
ready referred  to,  which  provides  that  noth- 
ing in  the  foregoing  sections  shall  be  con- 
strued to  emlnace  organizations  of  laborers 
to  raise  or  maintain  wages,  is  a  special  ex- 
emption or  the  grant  of  a  privilege  or  im- 
munity, which  the  title  does  not  contem- 
plate. But  if  we  have  construed  that  sec- 
tion correctly  in  passing  on  its  effect  upon 
the  validity  of  the  act  as  a  whole,  it  is  in 
no  way  beyond  or  without  the  purposes  and 
objects  indicated  by  the  title.  It  does  not 
add  another  provision,  not  embraced  In  the 
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title.  It  restricts  the  provisions  that  pre- 
cede it  to  those  matters  which  the  title  indi- 
cates. We  have  next  to  con8id<'r  whether, 
under  the  evidence  in  this  case,"  the  organ- 
ization known  as  the  Nebraska  Retail  Lum- 
ber Dealers'  Association  is  an  unlawful  eom- 
bination.  so  as  to  subject  the  members 
thereof,  and  those  who  may  unite  with  them 
in  furtherance  of  its  objects,  to  suit  under 
8  11,  chap.  91a,  Comp.  Stat.  1001,  and  make 
them  liable  for  the  acts  of  such  members,  or 
persons  uniting  with  them,  or  some  of  them, 
which  result  in  damage  to  others.  Counsel 
have  urged  with  no  little  ingenuity  that  the 
objects  of  the  association-  are  entirely  law- 
ful, and  have  cited  in  support  of  their  posi- 
tion Bohn  Mfg.  Oo.  t.  Hollis  (Bobn  Mfg.  On. 
V.  Northwestern  Lumbermen's  Asso.)  64 
Minn.  223,  21  L.R.A.  337,  40  Am.  St.  Rep. 
319,65  N.  W.  in9;Maoauley  v.Tiemey,  19 
R.  I.  265,  37  L.R.A.  455,  61  Am.  St.  Plep. 
770, 33  Ail.  1 ;  and  Herriman  v.  Menzies,  115 
Cal.  16,  35  L.R.A.  318,  56  Am.  St.  Rep.  81, 
44  Pac.  660,  46  Pac  730.  Those  cases  follow 
the  principle,  established  in  England  in  the 
leading  oase  of  Mogul  S.  S.  Oo.  v.  McGregor, 
L.  R.  21  Q.  B.  Div.  544,  and  reiterated  in 
the  recent  case  of  Allen  v.  Flood  [1898]  A. 
C.  1,  that  a  number  of  persons  may  do  joint- 
ly, or  by  concert  or  agreement,  anything 
which  each  of  them  might  do  singly.  As  a 
geneftil  proposition,  this  is  beyond  contro- 
versy, and  it  is  no  less  true  that  the  motive 
with  which  a  right  is  exercised  does  not  ren- 
der the  exercise  thereof  unlawful.  Allen  ▼. 
Flood,  supra;  Letts  v.  Kessler,  54  Ohio  St. 
73,  40  L.R.A.  177,  42  N.  E.  765;  Phelps  v. 
Nowlen,  72  N.  T.  39,  28  Am.  Rep.  93;  Jacob- 
son  V.  Van  Boening,  48  Neb.  80,  32  L.R.A. 
229,  68  Am.  St.  Rep.  684,  66  N.  W.  993. 
Hence,  so  long  as  one  dealer  may  lawfully 
refuse  to  buy  of  or  sell  to  another  or  oth- 
ers, if  he  pleases,  whatever  his  motive,  two 
or  more  may  exercise  the  same  power  in  con- 
cert. On  the  other  hand,  it  is  equally  well 
settled  that  combinations  and  conspiracies 
in  restraint  of  trade  are  unlawful  and  ac- 
tionable at  common  law;  and  it  has  been 
held  that  combinations  between  independent, 
dealers  which  have  the  effect  of  preventing 
competition  are  within  this  rule,  without  re- 
gard to  what  may  be  done  in  pursuance  of 
them,  and  although  the  object  is  merely  to 
protect  against  ruinous  rivalry,  without  any 
attempt  to  charge  undue  and  excessive 
prices.  People  v.  Sheldon,  139  N.  Y.  251, 
23  L.R.A.  221,  36  Am.  St.  Rep.  690,  34  N.  R 
785.  WMle  persons  have  «  right  to  with- 
draw their  trade  from  whom  and  as  they 
please,  they  have  no  right  to  unite  in  re- 
straint of  competition;  and  when  they  go 
beyond  mere  withdrawal  of  business,  and 
employ  ooeiwfon  or  intimidation  to  prevent 
free  dealing,  a  different  question  is  present- 
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ed.  Upon  these  grounds,  the  decision  in 
Bohn  Hfg.  Co.  ▼.  Hollis,  supra,  has  been 
criticized  in  Jackson  v.  Stanfleld,  137  Ind. 
592,  23  L.R.A.  588,  36  N.  E.  3^5,  37  N.  E. 
14,  and  an  association  of  lumber  dealers  in 
all  respects  of  the  same  nature  as  the  one 
here  in  question  held  unlawful.  The  general 
course  of  decisions  has  been  to  the  same  ef- 
fect. More  V.  Bennett,  140  HI.  69,  15  LJI.A. 
361,  33  Am.  St.  Kep.  216, 29  N.  E.  888;  Love- 
joy  V.  Michels,  88  Mich.  15,  13  L.R.A.  770, 
49  N.  W.  901 ;  Buffalo  Lubricating  Oil  Co. 
V.  Standaid  Oil  Co.  106  N.  Y.  669,  12  N.  B. 
825;  Delz  v.  Winfree,  80  Tex.  400,  26  Am. 
St  Kep.  755,  16  S.  W.  Ill;  United  States 
V.  Jellico  Mountain  Coal  4  Coke  Co.  12 
LJtA.  753,  3  Inters.  Com.  Rep.  626,  46  Fed. 
432.  The  provisions  of  }  1,  chap.  Ola,  Comp. 
Stat.  1901,  are  .very  broad,  and  expressly 
cover  any  combination  of  dealers  intended 
"to  prevent  others  from  conducting  or  carry- 
ing on  the  eame  business,"  or  which  tends 
"to  prevent  or  preclude  a  free  and  unre- 
stricted competition  among  themselves  or 
,  others  or  the  public  generally."  The  express 
object  of  the  association  in  question  is  to 
prevent  competition  of  wholesale  dealers  in 
selling  directly  to  contractors  and  otber 
consumers;  and  it  endeavors  not  only  to 
prevent  this,  but  to  prevent  its  members 
from  selling  in  localities  where  other  msm- 
bers  are  in  business,  and  to  prevent  whole- 
salers from  selling  to  dealers  who  do  not 
carry  a  stock  of  75,000  feet  and  maintain  a 
permanent  yard.  These  purposes  are  dear- 
ly in  contravention  of  the  statute,  and.  how- 
ever lawful  its  other  objects,  render  its  acts 
and  the  acts  of  its  members,  and  those  who 
unite  with  them  therein,  bo  far'as  they  are 
in  furtherance  of  such  purposes,  unlaw  lul 
and  actionable.  A  point  is  made  that  a 
large  number  of  dealers  in  the  state  are  not 
members,  and  that  the  number  of  whole- 
salers who  co-operate  is  relatively  small. 
But  the  statute  meets  such  a  case  expressly. 
It  provides  that  combinations  of  this  nature 
on  the  part  of  "two  or  more  persons''  shall 
be  unlawful,  and  acts  of  even  a  single  per- 
son, intended  to  prevent  others  from  en- 
gaging in  the  same  business,  are  prohibited. 
Hence  the  number  of  persons  who  engage  in 
such  combinations,  and  the  proportion  they 
bear  to  the  whole  number  of  dealers  in  the 
same  trade,  are  not  material. 

A  number  of  errors  are  assigned  upon  the 
rulings  in  the  admission  of  evidence.  One 
of  these  rulings,  as  will  be  seen  presently, 
in  our  judgment,  requires  an  order  of  re- 
rersal.  Hence,  it  will  not  be  necessary  to 
paas  upon  all  of  them.  But  several  impor- 
tant questions  are  raised,  which  will  neces- 
sarily recur  upon  a  new  trial,  and  should  be 
disposed  of  at  this  time.  We  think  it  .^lear, 
under  the   provisions  of   {    11,  chap.  91a, 


Comp.  Stat.  1901,  that  a  dealer  who  is  in- 
jured in  any  way  by  an  unlawful  combina- 
tion of  the  character  referred  to  in  the  pre- 
ceding sections  may  maintain  an  action 
against  the  members  thereof,  or  any  one  or 
any  number  of  them  to  recover  hk  damages. 
But  counsel  contend  that,  unless  the  asso- 
ciation, as  such,  authorized  or  partidpated 
in  the  acts  whereby  the  plaintiff  was  in- 
jured, neither  the  association,  nor  those  of 
its  members  who  did  not  take  part  directly 
in  the  acts  complained  of,  should  be  held  by 
reason  thereof,  and  that  such  acts  are  not 
admissible  in  evidence  against  them.  On 
this  ground,  a  number  of  letters  and  tele- 
gram* sent  to  wholesale  dealers  by  indi- 
vidual members  of  the  association  were  ob- 
jected to,  and  the  admission  of  this  class  of 
evidence  is  made  the  basis  of  several  excep- 
tions. We  think  the  rulings  of  the  trial 
court  as  to  these  offers  were  correct.  One 
of  the  express  objects  of  the  association  is 
to  prevent  competition  by  wholesalers  in 
selling  to  consumers  directly,  or  to  retail 
dealers  not  eligible  to  membership  in  the  or- 
ganization. According  to  the  definition  of  the 
constitution  and  by-laws,  plaintiff  was  a 
consumer,  and  was  not  entitled  to  become  a 
member.  The  acts  of  the  secretary  and  of 
other  defendants  in  endeavoring  to  prevent 
or  hinder  sales  to  the  plaintiff  wefe  in  fur- 
therance of  the  common  design.  Hence,  they 
might  properly  be  shown  in  evidence  against 
all,  whether  directly  participated  in  or  ex- 
pressly authorized  by  the  association,  as  a 
whole,  or  not.  These  letters  and  telegrams, 
the  circular,  and  the  resolution  passed  by 
the  association  a  few  montns  before,  were 
admissible  to  establish  the  nature  and  ex- 
tent of  the  combination,  as  well  as  to  charge 
the  several  parties  engaged  therein  with  the 
consequences  of  such  acts.  A  well-known 
text  writer,  quoted  from  in  Farley  v.  Pee- 
bles, 60  Neb.  733,  70  N.  W.  231,  says: 
"Wherever  the  writings  or  words  of  any  of 
the  parties  charged  with  or  implicated  in  a 
conspiracy  can  be  considered  in  the  nature 
of  an  act  done  in  furtherance  of  the  com- 
mon design,  it  is  admissible  in  evidence,  not 
only  as  against  the  party  himself,  but  as 
proof  of  an  act  from  which,  inter  alia,  the 
jury  may  infer  the  conspiracy  itself."  Arch- 
bold,  Crim.  Pr.  &  PI.  621.  Almost  all  of 
the  acts,  evidence  whereof  is  objected  to, 
were  undoubtedly  admissible  as  against 
those  defendants  who  directly  took  part  in 
them.  If  the  combination,  or  the  participa- 
tion of  others  of  the  defendants  therein,  was 
not  shown  sufficiently,  the  court  should  have 
been  requested  to  instruct  that  the  evidence 
could  be  considered  only  against  those  whose 
acts  or  declarations  were  proved.  The  evi- 
dence was  properly  received.^  Farley,  t. 
Peebles,  aupra.         Dig  t  zed  by  LjOOQIC 
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The  defendants  pleaded  and  offered  to 
proTB  that  prior  to  ttic  oommencement  of 
thisactaoa  the  plaintiff  had  brought  an  action 
for  precisely  the  same  wrong  against  Id- 
dings,  Birge,  and  Field,  three  other  members 
of  the  association,  who  had  signed  the  <ar- 
cular  above  referred  to;  that  pending  sudi 
action  he  had  gone  into  bankruptcy,  and  had 
listed  the  pending  action  among  his  assets; 
and  that  therefore  his  interest  therein  had 
been  duly  sold  at  trustee's  sale,  and  the 
purchaser  and  assignee  at  such  sale  had 
made  a  settlement  with  the  defendants  sued, 
and  satisfied  the  cause  of  action  in  full. 
This  evidence  was  rejected.  We  have  no 
doubt  that  seTeral  actions  might  have  been 
maintained  at  the  same  time  against  the 
various  parties  to  the  unlawful  combination, 
and  that  they  might  have  proceeded  to  judg- 
ment without  one  barring  another.  But  it 
is  equally  clear  that  a  satisfaction  of  any 
one  of  the  judgments,  or  of  the  cause  of 
action  as  agaiost  any  of  the  defendants, 
would  satisfy  the  whole  claim.  When  an 
unliquidated  claim  for  damages  against  a 
number  of  joint  wrongdoers  is  satisfied  by 
one  or  more  of  the  parties  liable,  it  is  ex- 
tinguished as  to  all.  Bryant  v.  Reed,  34 
Neb.  720,  52  N.  W.  694.  Hence  we  have  to 
consider, next  whether  the  plaintiff's  inter- 
est in  the  pending  action  passed  to  the 
trustee,  so  that  it  was  capable  of  transfer 
at  the  sale,  and  could  come  into  the  hands  of 
the  purchaser  and  assignee  who  made  the 
settlement. 

Section  70  of  the  national  bankruptcy  law 
(30  Stat,  ai  L.  666,  ohap.  541,  U.  S.  Comp. 
Stat.  1901,  p.  3451)  provides  that  all  prop- 
erty of  the  bankrupt  shall  vest  in  the  trus- 
tee, which,  "prior  to  the  filing  of  the  peti- 
tion, he  could  by  any  means  have  trans- 
ferred." Defendants  offered  to  prove  that 
the  cause  of  action  against  Iddings,  Birge, 
•ad  Field  was  the  basis  of  a  pending  suit 
at  the  time  bankruptcy  proceedings  were  in- 
stituted; and  the  question  arises,  therefore, 
whether  either  the  cause  of  action,  or  the 
interest  of  the  bankrupt  in  the  action  based 
thereon,  was  of  such  a  nature  that  he  might 
have  transferred  it  "by  any  means"  prior 
to  the  institution  of  the  bankruptcy  proceed- 
ings. It  seems  to  be  well  settled  that  causes 
of  action  wliich  are  purely  personal  in  their 
nature,  and  of  such  a  character  that  the 
bankrupt  alone  can  enforce  them,  do  not 
pass  to  or  vest  in  the  trustee.  In  Rogers 
▼.  Spenoe,  13  Mees.  &  W.  680, — a  leading 
case, — Lord  Denman  said:  "As  the  object 
of  the  1*w  is  manifestly  to  benefit  cred- 
itors, by  making  all  the  pecuniary  means 
and  property  of  the  bankrupt  available  to 
their  payment,  it  has,  in  furtherance  of  this 
object,  been  construed  largely  so  as  to  pass 
not  only  what  in  strictness  may  be  called 
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the  property  and  debts  of  the  banknipt,  but 
also  those  rights  of  action  to  which  he  was 
entitled  for  the  purpose  of  recovering,  in 
specie,  real  or  personal  {Hxiperty,  or  dam- 
ages in  respect  to  that  which  has  been  un- 
lawfully diminished  in  value,  withheld,  or 
taken  from  him;  but  causes  of  action  not 
falling  within  this  description,  but  arising 
out  of  a  wrong  personal  to  the  bankrupt, 
for  which  he  would  be  entitled  to  a  remedy 
whether  his  property  were  diminished  or  im- 
paired or  not,  are  clearly  not  within  the 
letter,  and  have  never  been  held  to  be  witii- 
in  the  spirit,  of  the  enactments,  even  ia 
cases  where  injuries,  of  this  kind  may  have 
been  accompanied  or  followed  by  loss  of 
property."  This  principle  has  been  fol- 
lowed in  all  subsequent  oases,  and  the 
provisions  of  later  bankruptcy  oista  ap- 
pear to  have  been  largely  declara- 
tory of  the  ruling  here  laid  down.  Ae- 
cordingly,  it  haa  been  held  that  a  cause  of 
action  for  malicious  prosecution  (Be  Haen- 
sell,  91  Fed.  355;  Noonan  t.  Orton.  34  Wis. 
259,  17  Am.  Rep.  441),  for  deceit  (Tufts  v. 
Ifotthews,  10  Fed.  600;  ZaJ>riskie  v.  Smith, 
13  N.  Y.  322,  64  Am.  Dec  551 ;'  Re  Crockett, 
2  Ben.  614,  Fed.  Cas.  No.  3,402),  or  to  re- 
cover usury  under  a  etatute  making  the 
cause  of  action  personal  to  the  borrower 
(Bromley  ▼.  Smith,  2  Biss.  611,  Fed.  Ca«. 
No.  1,922),  will  not  pass  to  the  assignee  or 
trustee  in  bankrupt*^.  We  think  it  reason- 
ably clear  th^t  the  cause  of  action  in  this 
case  was  one'  which,  in  the  absence  of  legis- 
lation making  it  assignable,  would  not  pass 
to  the  trustee.  A  very  similar  case  was  pre- 
sented in  Murray  v.  Buell,  76  Wis.  667,  20 
Am.  St.  Rep.  02,  45  N.  W.  667.  In  that  case 
it  was  held  that  a  cause  of  action  arising 
out  of  a  conspiracy  to  monopolize  the  entire 
coal  biuiness  of  a  city,  and  to  drive  a  coal 
dealer  out  of  business,  was  not  assignaji>le, 
either  at  common  law  or  under  the  statutes 
of  that  state.  The  general  rule  is  that  a 
right  of  action  for  injuries  affecting  the  es- 
tate, rather  than  the  person,  is  assignable; 
so  that,  for  instance,  conversion  of  property, 
trespass  upon  land  or  to  personalty,  deceit 
whereby  money  is  fraudulently  obtained, 
negligence  resulting  in  injury  to  or  destruc- 
tion of  propeHy,  and  matters  of  that  kind, 
give  rise  to  causes  of  action  which  may  be 
assigned.  On  the  other  hand,  injuries  affect- 
ing the  person  primarily,  such  as  assault  and 
battery,  slander  or  libel,  malicious  prosecu- 
tion, and  the  like,  gjve  rise  to  causes  of  ao> 
tion  which  are  not  assignable.  The  injury  in 
the  case  at  bar  may  well  be  held  to  come 
within  the  latter  category,  and,  were  it  not 
for  the  provtsionB  of  j  455  of  the  Oode  of 
Civil  Procedure,  we  should  hold  that  the  in- 
terest of  the  bankrupt  in  an  action  based 
upon  such  an  injury  did  not  vest  in  the 
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trustee.  But  there  ia  another  principle 
whioh  ia  well  settled  in  this  connection, 
namely,  that  causes  of  action  which  survive 
and  pass  to  the  personal  representative  may 
be  assigned.  It  is  obvious  that  if,  upon  the 
death  of  a  plaintiff,  his  cause  of  action  would 
pass  to  his  personal  representatives,  and 
be  enforceable  by  them,  so  as  to  constitute 
part  of  his  estate,  which  might  be  adminis- 
tered for  the  benefit  of  creditors,  it  ought 
equally  to  pass  to  his  trustee  in  bankruptcy 
for  administration  to  the  same  end.  The 
rule  is  universally  recognized  that  causes 
of  action  which  survive  and  may  be  enforced 
by  the  personal  representative  are  assign- 
able, and  may  be 'enforced  by  an  assignee. 
Zabriskie  v.  Smith,  tupra;  Grant  v.  Lud- 
low, 8  Ohio  St.  1;  Stewart  ▼.  Balderston, 
10  Kan.  131;  Chouteau  ▼.  Boughton,  100  Mo. 
406,  13  S.  W.  877;  Finn  v.  Corbitt,  36  Mich. 
319;  2  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  1017. 
Section  455,  Code  Civ.  Proc.,  provides  that 
"no  action  pending  in  any  court  shall  abate 
by  the  death  of  either  or  both  tdie  parties 
thereto  except  air  action  for  libel,  slander, 
malicious  prosecution,  assault,  or  assault 
and  battery,  for  a  nuisance,  or  against  a 
justice  of  the  peace  for  misconduct  in  office." 
In  Webster  v.  Hastinps,  69  Neb.  663,  81  N. 
W.  610,  this  court  held  that,  by  reason  of 
said  section,  an  action  for  personal  injuries 
does  not  abate  by  the  death  of  the  plaintiff, 
but  may  be  continued  and  the  cause  of  ac- 
tion.enforced  by  the  plaintiff's  personal  rep- 
resentative. As  the  statute  is  construed  by 
the  court,  no  action  will  abate  by  reason  of 
the  death  of  the  plaintiff,  whatever  the 
nature  of  the  cause  of  action  upon  which  it 
is  based,  except  such  as  are  expressly  named. 
Under  that  section,  therefore,  whatever 
might  have  been  the  rule  had  not  an  action 
been  pending,  it  must  be  held  that  the  in- 
terest of  the  bankrupt  in  the  action  brought 
by  him  against  Iddings,  Birge,  and  Field 
would  have  passed  to  his  personal  represent- 
ative upon  his  death,  and,  in  consequence, 
was  assignable.  These  considerations  serve 
at  once  to  distinguish  the  case  at  bar  from 
Murray  r.  Buell,  tupra.  In  Wisconsin,  S 
4253  of  the  statutes  of  1898  contains-  sub- 
stantially the  same  provisions  as  S  454  of 
our  Code.  Under  those  provisions,  causes  of 
action  which  would  not  have  survived  at 
common  law  will  not  survive  now,  except 
certain  causes  of  action  therein  expressly 
named;  and  these  do  not  include  the  one 
here  in  question.  But  the  Wisconsin  Code 
contains  no  such  provision  as  t  456  of  our 
Code,  and  consequently,  whereas  it  is  held 
in  this  state  that  a  pending  action  for  a 
personal  injury  will  not  completely  abate 
on  the  death  of  plaintiff,  but  may  be  revived 
and  carried  on  by  bis  representative,  in 
Wisconsin  it  is  held  that  audi  an  action 
6L.R.A.(N£.) 


does  abate,  and  may  not  be  maintained  by 
the  personal  representative,  except  in  so 
far  as  the  plaintiff  seeks  to  recover  for  in- 
jury to  his  property,  and  possibly  for  ex- 
penses of  medical  attendance,  and  the  like. 
Randall  v.  Northwestern  Teleg.  Co.  64  Wis. 
140,  41  Am.  Rep.  17,  11  N.  W.  419.  It  is 
clear,  theretore,  that  Murray  ▼.  Buell  is  not 
an  authority  in  this  jurisdiction,  and  that 
we  have  no  other  course,  imder  the  provi- 
sions of  our  Code,  than  to  hold  that  the 
plaintiff's  interest  in  the  pending  action  was 
of  such  a  nature  that  it  might  have  been 
transferred,  and,  in  consequence,  came  with- 
in the  express  provisions  of  }  70  of  the 
bankruptcy  act  (30  Stat,  at  L.  666,  chap. 
541,  U.  S.  Comp.  Stat.  1901,  p.  3451).  As 
to  a  cause  of  action  of  this  nature  not  in 
suit,  under  the  provisions  of  8  454,  Code 
dr.  Pfoc.,  and  the  ruling  fat  Murray  r.  Buell, 
aupra,  we  should  be  inclined  to  hold  that 
nothing  would  pass  to  the  trustee.  Conse- 
quently, the  plaintiff's  bankruptcy  would 
have  no  effect  upon  the  present  action,  un- 
less defendants  sustain  their  allegations  as 
to  the  action  against  Iddings,  Birge,  and 
Field,  the  sale  of  plaintiff's  interest  therein 
by  the  trustee,  and  the  settlement  by  the 
purchaser,  by  competent  proof. 

The  petiti<ni  alleges  that  the  Nebraska  Re- 
tail  Lumber  Dealers'  Association  is  a  "char- 
tered association,  organized  under  the  stat- 
utes of  the  state  of  Nebraska."  Whether 
this  means  that  the  association  is  incor- 
porated, is  not  clear.  It  certainly  does  not 
meet  the  requirements  of  the  Code  as  to 
suits  against  voluntary  associations.  Bur- 
lington &  M.  River  R.  Co.  v.  Dick,  7  Neb. 
242.  Construing  the  pleading  liberally,  after 
judgment,  we  should  hold  that  it  sufficiently 
alleges  incorporation.  But  the  defendant 
denied  incorporation,  and  alleged  that  it  was 
a  voluntary  association,  not  organized  to 
trade  or  do  business  in  this  state,  nor  to 
hold  property  therein;  and  the  evidence 
shows  such  to  be  the  fact.  The  association, 
as  such,  does  no  more  than  hold  certain 
meetings  and  choose  certain  officers,  who 
take  the  initiative  in  carrying  out  its  pur- 
poses. A  voluntary  association,  unincorpo- 
rated, which  is  not  organized  to  carry  on  some 
trade  or  business  or  to  hold  property  in  this 
state,  and  does  not  in  fact  carry  on  a  trade 
or  business  or  hold  property  therein,  cannot 
sue  or  be  sued,  as  such.  Burlington  &  M. 
River  R.  Co.  v.  Dick,  7  Neb.  246.  The  indi- 
vidual members  are  to  be  sued  in  such  cases, 
not  the  association. 

Certain  of  the  defendants  complain  of  the 
action  of  the  trial  court  in  directing  a  ver- 
dict for  their  codefendants  Back  and  West. 
We  do  not  think  the  fact  that  these  defend- 
ants were  not  members  of  the  association 
conclusive  that  they  are  not  liable.  They 
10 
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afterward!  became  members,  and  if  they  in 
fact  united  with  the  association,  or  some  of 
its  members,  in  furtherance  of  its  unlawful 
purposes,  they  brought  themselves  within 
the  provisions  of  S  1,  ohap.  91a,  Oomp.  Stat. 
ISOl.  But  the  plaintiff,  not  the  other  de- 
fendants, should  make  this  objection.  An 
erroneous  instruction  directing  %  verdict  in 
favor  of  certain  defendants,  participants  in 
a  joint  wrong,  affords  no  ground  of  com- 
plaint to  codefendants  jointly  and  severally 
liable  with  them.  In  Gemer  v.  Yates,  61 
Neb.  100,  84  N.  W.  506,  cited  by  counsel, 
the  plaintiff  complained  that  one  of  the  de- 
fendants had  been  released  improperly, 
which  is  quite  another  matter. 

We  therefore  recommend  that  the  judg- 
ment be  reversed  and  the  cause  dismissed 
M  to  the  defendant  the  Nebraska  RetaQ 
Lumber  Dealers'  Association,  but  remand- 
ed for  a  new  trial  as  to  the  defendants  Cle- 
land  and  Carroll. 

Barnes,  C,  concurs.  Oldham,  C,  did  not 
sit. 

Per  Ciuiam: 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  District  Court 
is  reversed  and  the  cause  dismissed  as  to  de- 
fendant the  Nebraska  Retail  Lumber  Deal- 
ers' Association,  and  remanded  for  a  new 
trial  as  to  the  defendants  Cleland  and  Ciar- 
roll. 

A  petition  for  rehearing  having  been 
filed.  Pound,  C,  on  July  3,  1903,  filed  the 
following  additional  opinion: 

The  facte  are  stated  at  length  in  the  for- 
mer opinion.  It  may  be  desirable,  however, 
to  restate  briefly  the  particular  circum- 
stances out  of  which  the  point  argued  upon 
this  rehearing  arises.  Anderson  had  a  cause 
of  action  for  injury  to  his  business,  under  J 
11,  eh«{>.  Ola,  Comp.  Stat.,  against  some 
seven  joint  tort  feasors.  He  brought  an 
action  against  three  of  them.  Pending  the 
action  he  became  bankrupt,  and  listed  his 
interest  therein  among  his  assets.  In  con- 
sequence, it  was  sold,  along  with  his  other 
property,  and  the  purchaser  made  a  settle- 
ment with  the  defendants.  Afterwards  he 
brought  the  present  action  against  the  other 
four  tort  feasors,  who  set  up  the  settlement 
and  satisfaction  in  bar.  The  question  is 
whether  the  interest  of  the  bankrupt  in  the 
pending  action  passed  to  the  trustee,  and 
thence  to  the  purchaser,  so  as  to  enable  the 
latter  to  make  a  settlement. 

Section  70  of  the  national  bankruptcy  act 
(act  July  1,  1898,  chap.  541,  30  Stat,  at  L. 
666,  U.S.  Comp.  Stot.  1901,  p.3451),  by  which 
this  question  must  be  determined,  is  not  en- 
tirely clear.  While  doubtless  intended  to 
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cover  everything  of  value  which  ought  to  b« 
applied  upon  the  claims  of  creditors,  it  does 
so  in  a  somewhat  clumsy  and  confused  form, 
which  makes  construction  difficult.  It  pro- 
vides that  the  trustee  shall  be  vested  with 
the  title  of  the  bankrupt  to  "all  (1)  docu- 
ments relating  to  his  property;  (2)  inter- 
ests in  patents,  patent  rights,  oopyrighto, 
and  trademarks;  (3)  powers  which  he  might 
have  exercised  for  his  own  benefit,  but  not 
those  which  he  might  have  exercised  for 
some  other  person;  (4)  property  transferred 
by  him  in  fraud  of  his  creditors;  (5).  prop- 
erty which,  prior  to  the  filing  of  the  peti- 
tion, he  could  by  any  means  have  trans- 
ferred, or  which  might  have  been  levied  upon 
and  sold  under  judicial  process  against  him: 
Provided,  that  when  aoy  bankrupt  shall 
have  any  insurance  policy  which  has  a  cash 
surrender  value  payable  to  himself,  his  es- 
tate, or  personal  representatives,  he  may, 
within  thirty  days  after  the  cash  surrender 
value  hae  be«i  ascertained  and  stated  to  the 
trustee  by  the  company  issuing  the  same, 
pay  or  secure  to  the  trustee  the  sum  so  as- 
oertoined  and  stated,  and  continue  to  hold, 
own,  and  carry  such  policy  free  from  the 
claims  of  the  creditors  participating  in  the 
distribution  of  his  estate  under  the  bank- 
ruptcy proceedings;  otherwise  the  policy 
shall  pass  to  the  trustee  as  assets;  and  (6) 
rights  of  action  arising  upon  contracts  or 
from  the  unlawful  taking  or  detention  of, 
or  injury  to,  his  property." 

We  have  no  doubt  that  Anderson's  right 
of  action  against  Iddings,  Birge,  and  Field, 
before  suit  brought,  would  not  have  passed, 
and  that  his  cause  of  action  against  the  de- 
fendants in  the  present  action  did  not  pass, 
to  the  trustee.  Subdivision  6  clearly  applies 
in  each  case;  and,  as  the  right  of  action  did 
not  arise  upon  contract,  nor  from  the  un- 
lawful taking  or  detention  of,  or  injury  to, 
the  bankrupt's  property,  that  subdivision 
leaves  it  in  the  bankrupt.  But  the  question 
remains  whether  the  interest  of  Anderson 
in  the  action  pending  against  Iddings,  Birge, 
and  Field,  at  the  time  he  became  a  bank- 
rupt, as  distinguished  from  his  right  of  ac- 
tion before  he  brought  suit,  comes  within 
the  purview  of  subdivision  5,  or  is  likewise 
to  be  governed  by  said  subdivision  6.  Ordi- 
narily we  should  consider  the  one  as  etAndr 
ing  upon  the  same  ground  as  the  other.  The 
Code,  however,  makes  a  clear  and  important 
distinction  between  them;  the  interest  of  a 
plaintiff  in  a  pending  action  surviving  and 
passing  to  the  personal  representative,  so  as 
to  be  available  to  creditors,  and  hence  be- 
coming ^signable  and  salable,  in  many  cases 
where  the  cause  of  action  before  suit 
brought  would  abate.  It  would  be  an  anom- 
aly indeed  if  creditors  of  an  estate  could 
take  advantage  of  rights  not  available  to 
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creditors  of  a  bankrupt.  A  construction 
which  would  produce  such  an  anomaly 
should  be  avoided  ii  possible.  We  must 
look  to  the  state  law  to  see  what  the  bank- 
rupt might  "bj  any  means  have  trans- 
ferred." Looking  to  the  laws  of  this  state, 
and  finding  that  the  interest  in  the  pending 
•uit  here  in  oontroversy  was  transferable 
and  that  our  laws  distinguished  it  from  a 
right  of  action  not  in  suit,  it  would  seem 
that  this  distinction  should  be  borne  in  mind 
in  construing  the  general  language  of  the 
Federal  statute,  which  was  meant  to  be  ad- 
justed to  the  many  and  diverse  local  laws 
and  statutes  of  the  several  states  of  the 
Union,  so  as  to  subject  all  of  the  debtor's 
estate,  not  exempt  or  otherwise  beyond  the 
reach  of  creditors,  to  the  payment  of  his 
debts.  We  think,  therefore,  that,  where  the 
state  statutes  make  a  distinction  between 
a  plaintiff's  interest  in  a  pending  action  and 
his  cause  of  action  before  suit  brought,  mak- 
ing the  one  assignable  in  cases  where  the 
other  is  not,  the  interest  of  a  bankrupt  in 
a  pending  action,  which  he  might  sell  and 
assign,  and  of  which  his  creditors  might  ob- 
tain the  benefit  on  administration  and  dis- 
tribution of  his  estate,  in  case  of  his  death, 
is  to  be  held  "property,"  withia  the  pur- 
view of  subdivision  5,  rather  than  a  "right 
of  action,"  under  subdivision  6.  It  may  be 
said  that  subdivision  5  must  be  limited  in 
meaning  to  tangible  or  corporeal  property, 
by  reason  of  the  context,  since  subdivisions 
2,  3,  and  6  relate  to  particular  species  of  in- 
corporeal or  intangible  property.  But  sub- 
division 5  contains  a  proviso  as  to  policies 
of  life  insurance  which  negatives  this  con- 
struction, and  many  valuable  rights  and  spe- 
cies of  intangible  property  have  been  held 
to  come  within  its  purview.  Re  Gaylord,  111 
Fed.  717;  Re  Welling,  51  C.  C.  A.  151,  113 
Fed.  189;  Re  Page,  59  L.R.A.  94,  46  C.  C.  A. 
160,  107  Fed.  80;  Travellers'  Ins.  Co.  v. 
Moses,  63  N.  J.  Eq.  260,  02  Am.  St.  Rep.  663, 
49  Atl.  720;  Re  Slingluff,  3  N.  B.  N.  Rep. 
254,  106  Fed.  164;  Waldron  v.  Becker,  33 
Misc.  182,  68  N.  Y.  Supp.  402. 

We  therefore  recommend  that  the  former 
judgment  be  adhered  to. 

Duffle  and  Kirkpatrick,  CO.,  concur. 

Per  Curiam: 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  former  judgment  of  this  court 
is  adhered  to. 

A  second  petition  for  rehearing  having 
been  filed,  Sedgwick,  J.,  on  March  17,  1904, 
handed  down  the  following  additional  opin- 
ion: 

In  each  of  the  two  former  opinions  in  this 
ease,  the  conclusion  is  based  upon  the  prop- 
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osition  that  a  right  of  action  in  tort,  upon 
which  a  suit  is  pending,  passes  to  a  trustee 
in  bankruptcy  under  the  5th  subdivision  of 
the  section  of  the  bankruptcy  act  discussed 
in  those  opinions.  It  is  assumed  that  our 
statute,  which  provides  that  a  pending  ac- 
tion in  tort  survives  upon  the  death  of  the 
plaintiff,  would  enable  ordinary  creditors  of 
the  decedent  to  reach  the  cause  of  action  in 
satisfaction  of  their  claims.  This  is  assum- 
ing a  premise  which  is,  to  say  the  least, 
doubtful,  and,  even  if  sound,  will  not  sup- 
port the  conclusion  derived  therefrom.  If  a 
right  of  action  in  tort,  upon  which  an  action 
is  pending,  may,  under  our  statute,  be 
classed  in  any  sense  as  property,  it  does  not 
follow  that  it  is  included  in  the  6th  subdi- 
vision of  the  Federal  statute  in  question. 
That  statute  classifies  these  matters  for 
itself.  It  specifies,  first,  documents;  sec- 
ond, interests;  third,  powers;  fourth  and 
fifth,  property;  and,  sixth,  rights  of  action. 
Upon  such  a  classification,  it  will  not  do  to 
say  that  rights  of  action  are  property.  The 
plain  intention  of  the  statute  is  to  other- 
wise classify  them,  and  to  distinguish,  for 
the  purpose  of  this  classification,  between 
property  and  rights  of  action.  The  6th 
subdivision,  therefore,  must  be  taken  to 
specify  all  rights  of  action  that  pass  to  the 
trustee  in  bankruptcy;  and,  as  the  right  of 
action  involved  in  this  case  is  not  included, 
it  follows  that  it  did  not  pass. 

Upon  the  last  hearing,  it  was  contended 
that  the  claim  upon  which  the  action  is 
founded  is  not  in  tort,  but  is  for  in- 
jury to  property,  under  the  6th  subdi- 
vision of  the  section  of  the  Federal  statute 
in  question.  The  argument  is  that  by  the 
action  of  the  defendants  the  plaintiff's  busi- 
ness was  destroyed,  and  that  business  is 
property,  within  the  meaning  of  the  stat- 
ute. The  gist  of  the  action  was  the  "unlaw- 
ful conspiracy  and  combination  of  the  de- 
fendants to  prevent  competition,  regulate 
prices,  and  control  the  purchase  and  sale  of 
lumber."  The  resulting  injury  to  plaintiff 
was  that  he  was  "driven  out  of  business  as 
a  dealer  in  lumber,  and  forced  into  bank- 
ruptcy." The  conspiracy  was,  of  course,  a 
tort  against  the  plaintiff,  and  the  injury 
was  personal  to  him.  It  disqualified  him 
to  do  business,  by  reason  of  the  position  in 
which  it  placed  him  before  the  business 
world.  His  creditors  might,  and  no  doubt 
would  be  benefited  by  plaintiff's  ability  to 
accumulate  money.  They  were  damaged  by 
depriving  him  of  his  ability  to  do  so 
.through  loss  of  his  business  reputation,  just 
as  they  would  have  been  through  the  loss 
of  a  limb  or  other  physical  disability.  Dam- 
ages of  this  nature  do  not  arise  "from  the 
iirlawftil  taking  or  detention /6f,^unJ1i^ 
to,  his  property."      Digtzed  by  VjOUglL 
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All  otb«r  qnestlons  raised  in  this  litiga- 
tion seem  to  luive  been  properly  disposed  of 
in  the  former  opinions. 

The  judgments  heretofore  entered  in  this 
case  are  vacated,  and  the  judgment  of  the 
district  court  is  aflSrmed. 

Barnes,  J.,  dissenting: 

Having  been  a  member  of  the  department 
of  the  commission  which  formulated  the 
former  opinion  in  this  case,  I  stiU  adhere  to 
that  opinion,  and  therefore  dissent,  but 
without  writing  a  dissenting  opinion. 

A  third  petition  for  rehearing  having  been 
filed,  Sedgwick,  J.,  on  December  20,  1905, 
handed  down  the  following  additional 
opinion: 

In  the  opinion  last  filed  in  this  case  (66 
Neb.  276,  ante,  147,  98  N.  W.  1075),  the  for- 
mer judgment  of  this  court  was  vacated,  and 
the  judgment  of  the  district  court  affirmed. 
It  appears  that,  at  least,  two  important  er- 
rors in  that  opinion  led  the  court  to  a  wrong 
conclusion.  These  errors  did  not  arise  from 
any  neglect  of  counsel.  There  were,  at  least, 
a  dozen  briefs  filed  in  the  case,  which  ably 
and  exhaustively  discuss  the  various  ques- 
tions involved.  One  of  these  briefs,  which 
seems  to  present  a  vital  question  with  un- 
answerable logic,  was  entirely  overlooked  by 
the  writer  of  that  opinion. 

1.  By  the  conclusion  there  reached  the 
judgment  of  the  district  court  was  affirmed 
against  all  defendants,  whereas  the  action 
as  against  the  defendant  Nebraska  Retail 
Lumber  Dealers'  Association  has  already 
been  dismissed  for  satisfactory  reasons  thor- 
oughly discussed  by  Mr.  Commissioner 
Pound,  in  the  first  opinion,  66  Neb.  252,  ante, 
136,  92  N.  W.  306.  It  was  not  intended  to 
vacate  the  judgment  as  to  this  defendant, 
which  was  entered  pursuant  to  the  first 
opinion. 

2.  By  the  6th  subdivision  of  the  section 
of  the  national  bankruptcy  act  (act  July  1, 
1898,  chap.  541,  {  70,  30  Stat,  at  L.  565 
[U.  S.  Comp.  Stat.  1901,  p.  3451]),  referred 
to  in  the  last  opinion  "rights  of  action 
arising  upon  contracts  or  from  the  unlawful 
taking  or  detention  of,  or  injury  to,  his 
property,"  passed  to  the  trustee  in  bank- 
ruptcy. In  the  last  opinion  it  was  said  that 
the  damagea  involved  in  this  action  did  not 
arise  upon  contract,  nor  from  the  unlawful 
taking  or  detention  of  or  injury  to  the 
bankrupt's  property.  This  seems  to  be  an 
error,  as  is  plainly  pointed  out  in  the 
brief  which  was  then  overlooked.  This  ac- 
tion was  based  on  chapter  9Ia  of  the  Com- 
piled Statutes  of  Nebraska  of  1903  entitled 
"Trusts."  Section  I  of  that  act  defines 
"trusts,"  and  section  11  gives  the  right  of 
action.  "Any  person  who  shall  be  injured 
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in  hia  bosineM,.  em,ployment,  or  pn>perty 
.  .  .  may  have  his  right  of  action  .  .  . 
and  .  .  .  recover  the  damages  by  him 
enstoined."  The  action  pending  in  linot^ 
county  when  the  plaintiff  became  a  bankrupt 
was  likewise  based  upon  this  statute,  and 
like  this  action  was  brought  to  recover  dam- 
ages for  injury  in  his  business,  employment, 
and  property.  It  was  a  mistake  to  suppose 
that  the  injury  complained  of  was  personal 
to  the  plaintiff  in  the  same  sense  that  an 
action  for  loss  of  limb  or  other  physical  dis- 
ability would  be.  No  action  for  damages  for 
physical  disability  oould  be  maintained  under 
the  statute  in  question  and  as  f  ar  €ts  the  peti> 
tion  attempted,  if  it  did  attempt,  to  recover 
for  injury  to  plaintiff's  business  reputation, 
it  failed  to  state  a  cause  of  action  under 
that  statute.  If  this  reasoning  is  correct,  as 
it  seems  to  us  to  be,  the  plaintiff's  action 
for  damage  in  Lincoln  county  was  for  injury 
to  his  business,  employment,  and  property, 
and  so  would  be  within  the  sixth  subdivision 
of  the  section  of  the  Federal  statute  referred 
to,  and  would  pass  to  the  assignee  in  bank- 
niptoy.  This  claim,  having  been  satisfied 
and  released  as  against  some  of  the  parties 
liable,  would  be  satisfied  as  to  all,  as  pointed 
out  in  the  first  opinion. 

The  judgment  entered  herein  is  therefore 
vacated,  and  the  judgment  of  the  district 
court  is  reversed,  and  the  cause  dismissed  aa 
to  defendant  the  Nebraska  Retail  Lumber 
Dealers'  Association,  and  remanded  for  a 
new  trial  as  to  the  defendants  Cleland  and 
CarrolL 
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B.  Matney,  Bankrupt. 


RE    FIRST    NATIONAL    BANK    OP   BU- 
CHANAN COUNTY,  ST.  JOSEPH. 

(—  a  C.  A.  — ,  142  Fed.  33.) 

Bankruptcy — validity     of     tranafei— mire* 
corded  mortgage. 

1.  The  validity  of  an  unrecorded  chattel 
mortgage  as  against  a  trustee  in  bankruptcy 
is  not  determinable  by  the  state  law  since 
the  amendment  of  1903  to  {  60  of  the  bank- 
ruptcy law,  which  provides  that,  in  case  of 
preference  in  a  transfer,  the  period  of  four 


Case  Note. — When  local  law  deemed  to  re- 
quire the  registering  or  recording  of  a  trans- 
fer, within  the  meaning  of  i  60a  of  th« 
bankruptcy  act  of  1898  as  amended  by  the 
act  of  1903. — The  ultimate  decision  in  the 
foregoing   case   ia   perhaps   diatinguishabl* 
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months  shall  oommence  to  run  at  the  time 
of  recording;  but,  if  the  transfer  is  required 
bj  the  state  law  to  be  recorded,  it  is  not  to 
be  regarded  as  made  until  placed  on  record. 
Same — ^requirement  of  tvcoid. 

2.  Where,  under  the  state  law,  a  chattel 
mortgage   must  be  recorded    to    be    valid 

Xinst  creditors,  it  is  required  to  be  record - 
within  the  meaning  of  the  amendment  of 
1903  to  !  60a  of  the  bankruptcy  act,  de- 
fining an  illegal  preference,  where  the  other 
oonditions  concur,  as  a  transfer  by  an  in- 
solvent within  four  months  of  the  filing  of 
»  petition  in  bankruptcy  against  him,  and 
providing  that,  where  the  preference  is  in  a 
transfer,  the  period  of  four  months  shall  not 
expire  until  four  months  after  the  recording 
or  registering  of  the  transfer,  "if  by  law 
such  recording  or  registering  is  required." 


Same — ^knowledge  of  iiuolTency. 

3.  Knowledge,  by  the  creditor  at  the 
time  he  files  a  chattel  mortgage  for  record, 
that  the  debtor  is  insolvent  and  contem- 
plates a  disposition  of  his  property  for  the 
benefit  of  creditors,  will,  under  the  amend- 
ment of  1903  to  S  60  of  the  bankruptcy  act, 
avoid  the  transfer  if  bankruptcy  proceed- 
ings are  instituted  within  four  months 
thereafter,  although  he  did  not  liave  reason- 
able cause  to  believe  that  a  preference  was 
intended  at  the  time  of  the  record,  because 
the  instrument  had  been  executed  long  prior 
thereto. 

Same — voidable  preference. 

4.  Where,  under  the  state  law,  the 
rights  imder  an  unrecorded  chattel  mort* 
gage  are,  where  possession  is  not  taken  un- 
der it,  merely  inchoate,  the  time  of  record- 


from  the  other  decisions  as  to  the  effect  of 
the  new  provision  added  by  the  act  of  1903 
to  S  60a  of  the  bankruptcy  act,  by  reason  of 
the  effect  and  operation  attributed  to  the 
Missouri  statute  with  reference  to  the  regis- 
tration of  chattel  mortgages  by  the  Mis- 
souri decisions  referred  to  in  the  opinion; 
but  the  broad  position  which  is,  in  efTect, 
taken  in  this  case,  that  the  transfer  is, 
within  the  meaning  of  |  60a,  required  by 
the  local  law  to  be  recorded  or  registered 
if,  under  the  local  law,  recording  or  regis- 
tering is  a  condition  of  its  validity  as 
against  any  class  of  persona,  even  though 
not  a  condition  of  its  validity  between  the 
parties  themselves  or  as  against  general 
creditors,  appears  to  be  opposed  to  the 
weight  of  authority  of  the  cases  thus  far 
decided  on  the  point.  In  Meyer  Bros.  Drug 
Co.  V.  Pipkin  Drug  Co.  69  C.  C.  A.  240,  136 
Fed.  396  (cited  in  the  foregoing  opinion)  the 
court,  after  stating  that  the  Texas  statute 
with  reference  to  recording  chattel  mort- 
gages had  been  construed  by  the  supreme 
court  of  that  state  to  mean  that  an  unre- 
corded chattel  mortgage  is  void  only  as 
against  alien  creditors,  or  subsequent  pur- 
cluisers  and  mortgagees  or  lien  holders  in 
good  faith,  and  that,  as  between  the  par- 
ties and  as  against  all  ordinary  creditors, 
the  record  is  immaterial;  and  after  pointing 
out  that  in  the  case  at  bar  no  question  was 
made  of  the  rights  of  any  lien  creditors,  sub- 
sequent purchasers,  or  mortgagees, — said: 
"It  follows  that  the  chattel  mortgage  in  this 
case  was  valid  between  the  bankrupt  and 
the  holders  thereof,  and  as  to  all  parties 
shown  to  be  interested  in  the  bankrupt's 
estate,  whether  the  said  mortgage  was  re- 
corded or  not.  It  cannot  be  said,  therefore, 
that  the  mortgage  was  one  required  by  law 
to  be  registered  or  recorded  under  |  3328  of 
the  Revised  Statutes  of  Texas  of  1895,  nor 
that  the  granting  of  said  mortgage  consti- 
tuted a  preference  within  four  months  under 
I  60a  of  the  bankrupt  law." 

Upon  the  authority  of  the  last  case,  it  was 
held  in  Re  Chadwick,  140  Fed.  674,  that 
the  Ohio  statute  does  not,  within  the  mean- 
ing of  I  60a  of  the  bankruptcy  act,  require  a 
diattel  mortgage  to  be  recorded  or  r^ris- 
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tered;  it  appearing  that  the  supreme  court 
of  Ohio  has  given  the  same  construction  to 
the  Ohio  statute  with  reference  to  the  re- 
cording of  chattel  iportgages  that  is  given 
by  the  Texas  supreme  court  to  the  Texas 
statute,  with  the  result  that,  according  to 
the  law  of  Ohio,  recording  or  registration 
is  not  a  condition  of  the  validity  of  a 
chattel  mortgage  as  against  general  cred- 
itws. 

Conceding  the  assumption  on  which  the 
last  two  cases  were  decided;  «.e.,  that  the 
local  law  does  not  make  recording  or  regis- 
tration a  condition  of  the  validity  of  the 
instrument  as  against  general  creditors, — 
those  decisions  are  supported  by  the  decision 
in  Re  Hunt,  139  Fed.  283,  holding  that  inas- 
much as,  under  the  New  York  statute  the 
registering  or  recording  of  a  mortgage  on 
real  estate  is  not  required  in  order  to  give 
it  validity  as  against  the  mortgagor,  or  gen- 
eral, or  even  judgment,  creditors,  but  only 
as  against  purdiasers  and  mortgagees  in  good 
faith  for  value,  recording  is  not  requir^  to 
give  it  validity  as  agarast  the  trustee  in 
bankruptcy;  and  hence  the  recording  of  the 
mortgage  within  the  four  months'  period  did 
not  bring  it  within  the  provision  of  §  60a  of 
the  banlmiptcy  act.  In  support  of  its  posi- 
tion, the  court  referred  to  the  fact  that  as  the 
amendment  passed  the  house  of  representa- 
tives the  words,  "or  permitted,  or  if  not, 
from  the  date  when  the  beneficiary  takes 
notorious,  exclusive,  or  continuous  posses- 
sion of  the  property  transferred,"  followed 
the  word  "required"  and  closed  the  sen- 
tence; but  that  the  senate  struck  out  those 
words.  The  court  said  that  in  its  opinion 
the  words  stricken  out  were  not  surplusage, 
and  that  the  words,  "if  by  law  such  record- 
ing or  registering  is  required,"  in  the  amend- 
ment as  it  passed  the  senate,  must  mean  the 
same  as  they  would  if  the  words,  "to  make 
the  transfer  valid  against  the  person  exe- 
cuting it,"  or,  "to  make  the  transfer  valid 
as  against  the  general  creditors  of  the  per- 
son executing  it,"  were  added  after  the  word 
"required." 

Upon  the  authority  of  the  last  case,  the 
referee  in  Re  United  .States  Food  Co.  16  Am. 
Bankr.  Rep.  829,  said:  "To  constitute  ia 
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ing  or  taking  possession  is  the  date  from 
wnich  to  recKon  the  four  months  in  deter- 
mining whether  or  not  there  has  been  a 
voidable  preference  under  the  bankruptcy 
law. 

(November  17,  1905.) 

APPEAL  by  petitioner  from  an  order  of 
the  District  Court  of  the  United  States 
for  the  Western  District  of  Missouri  disal- 
lowing its  claim  to  share  in  the  assets  of 
the  insolvent  First  National  Bank  of  Bu- 
chanan County.    Affirmed. 

PETITION  for  review  of  bankruptcy  pro- 
ceedings against  the  First  National 
Bank  of  Buchanan  County,  in  which  a  claim 
of  petitioner  to  share  in  the  assets  was  re- 
jected.   Dismissed. 

Statement  by  Hook,  Circuit  Judge: 

The   First   National   Bank   of   Buchanan 


County,  St.  Joseph,  Missouri,  presented  four 
promissory  notes  for  allowance  against  the 
estate  of  James  B.  Matney,  bankrupt.  Two 
of  them  were  unsecured;  the  others  were 
secured  by  chattel  mortgages.  One  of  the 
mortgages  was  given  October  31,  1902,  and 
the  other  June  26,  1903.  When  they  were 
given  the  bankrupt  was  in  fact  insolvent, 
but  at  that  time  the  bank  did  not  know 
and  hod  no  reason  to  believe  that  such  con- 
dition existed,  or  that  Matney  intended  to 
give  it  a  preference  over  other  creditors. 
The  bank  withheld  the  mortgages  from  rec- 
ord until  August  21,  1903,  at  which  time, 
however,  it  knew  that  Matney  was  insol- 
vent, and  was  about  to  execute  a  deed  of 
trust  upon  all  of  his  property  to  secure  cer- 
tain of  his  creditors.  A  few  days  after  the 
mortgages  were  recorded  the  bank  took  pos- 
session of  the  mortgaged  property  and  con- 
verted it  into  money.  The  transactions  oc- 
curred in  the  state  of  Missouri.    The  peti- 


New  York  a  real-estate  mortgage  a  voida- 
ble preference,  it  must  have  been  executed 
and  delivered  within  the  four  months  imme- 
diately preceding  the  filing  of  the  petition 
in  bankruptcy.  While  the  statute  of  New 
York  requires  the  recording  of  a  real-estate 
mortgage  as  against  purchasers  and  mort- 
gagees in  good  faith  and  for  value  only,  such 
recording  is  not  required  in  order  to  give 
validity  as  against  the  mortgagor's  trustee 
in  bankruptcy,  who  is  not  a  purchaser  in 
good  faith  and  does  not  occupy  the  position 
of  purchaser." 

The  position  taken  in  Fibst  Nat.  Bark 
V.  CoNWETT  is,  however,  supported  by  the  de- 
cision in  English  v.  Ross,  140  Fed.  630,  hold- 
ing that  recording  or  registration  is,  within 
the  meaning  of  g  60a  of  the  bankruptcy  act, 
required  by  the  Pennsylvania  statute,  which 
provides  in  terms  that  unrecorded  deeds 
shall  be  void  not  only  as  to  subsequent  pur- 
chasers and  mortgagees  for  value,  but  also 
as  to  "any  creditor  of  the  grantor  or  bar- 

fainor,"  notwithstanding  that  it  has  been 
eld  by  the  Pennsylvania  court  that  the 
act  should  be  read  as  if  the  reference  to 
creditors  were  not  in  it;  since  the  provision 
with  reference  to  creditors  is  inoperative,  as 
no  arrangement  has  been  made  by  which  it 
can  be  worked  out.  The  court  said  that  it 
was  a  question  whether  the  reason  thus 
given  for  eliminating  the  provision  with  re- 
spect to  creditors  did  not  disappear  in  the 
face  of  the  bankruptcy  act  by  which  the 
trustee  is  invested  with  the  rights,  not  mere- 
ly of  the  bankrupt,  but  of  the  creditors  also; 
but  held,  irrespective  of  that  consideration, 
that  the  deed  was,  within  the  meaning  of 
the  bankruptcy  act,  required  to  be  recorded 
by  the  Pennsylvania  statute.  In  support  of 
its  decision,  the  court  referred  to  §  3,  clauses 
"a"  and  "b,"  of  the  bankruptcy  act,  which 
declare,  in  effect,  that,  if  the  act  of  bank- 
ruptcy relied  on  consists  of  a  transfer  for 
the  purpose  of  giving  a  preference,  the  four 
months  allowed  for  commencement  of  bank- 
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niptcy  proceedings  shall  not  expire  until 
four  months  after  the  recording  or  register- 
ing of  the  transfer,  "if  by  law  such  record- 
ing or  registering  is  required  or  permitted;" 
and  said  that  whatever  construction  is  given 
to  that  section  is  necessarily  to  be  carried 
forward  and  impressed  upon  S  60a;  that  the 
preference  which  is  made  an  act  of  bank- 
ruptcy by  {  3  is  intended  to  be  made  voida- 
ble, at  the  instance  of  creditors,  by  {  60a 
and  upon  substantially  the  same  terms,  the 
superadded  condition  only  being  present, 
that  the  person  who  received  it  had  reasona- 
ble cause  to  believe  that  a  preference  was 
intended.  The  result  contemplated  by  this 
argument  would  have  been  accomplished 
beyond  question  if  the  amendment  to  §  OOa 
had  been  finally  enacted  in  the  terms  in 
which  it  passed  the  house  of  representa- 
tives; but  the  change  of  phraseology  made 
by  the  senate  seems  materially  to  impair, 
if  not  entirely  to  destroy,  the  force  of  the 
argument. 

The  decision  against  the  trustee  in  bank- 
ruptcy in  Seager  v.  Lamm,  95  Minn.  326, 
104  N.  W.  1,  was  not  upon  the  ground  that 
mortgages  in  question  were  not  required  by 
the  local  law  to  be  recorded  within  the 
meaning  of  §  OOa,  but  upon  the  ground  that 
the  question  whether  they  constituted  a 
preference  within  the  meaning  of  the  bank- 
ruptcy act  must  be  determined  by  reference 
to  the  facts  existing  at  the  time  of  their  in- 
ception, and  not  at  the  time  of  their  record, 
and,  the  mortgagor  not  being  insolvent  at 
the  time  the  mortgages  were  executed,  the 
fact  that  he  became  insolvent  before  they 
were  recorded  did  not  render  them  a  void- 
able preference. 

The  amendment  to  §  60a  relates  to  written 
transfers,  and  has  no  application  to  verbal 
chattel  mortgages.  Mower  v.  McCarthy 
(Vt.)   64  Atl.  678. 

Casee  which  arose   prior  to  the  amend- 
ment of  1903,  not  being  in  point,  are  not  in- 
cluded in  this  not«.  r^^^r-il/^ 
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tion  in  bankruptcy,  upon  which  adjudica- 
tion followed,  was  filed  September  24,  1903. 
Certain  debts  of  the  bankrupt  aggregating 
$1,424.80  were  incurred  by  him  between  the 
time  of  the  execution  and  the  time  of  the 
recording  of  the  first  mortgage,  and  it  is 
conceded  by  the  bank  that  as  to  the  cred- 
itors to  whom  such  debts  were  owing  the 
mortgage  was  invalid,  and  that  it  should  be 
required  to  surrender  the  amount  thereof 
as  a  condition  to  the  allowance  of  its  own 
claims.  The  referee  rejected  the  claims  of 
the  bank  until  it  surrendered  the  entire  pro- 
ceeds of  the  mortgaged  property,  upon  the 
ground  that  a  voidable  preference  was  cre- 
ated within  the  four  months'  period,  and  he 
was  upheld  in  so  doing  by  the  district  court. 
The  bank  prosecuted  an  appeal  from  the 
order  of  disallowance,  and  also,  as  the  facts 
were  not  in  dispute,  a  petition  to  revise  in 
matter  of  law.  The  appeal  will  be  consid- 
ered, and  the  petition  to  revise  will  be  dis- 
missed as  unnecessary,  although  we  have 
heretofore  held  that  it  is  a  proper  remedy 
when  no  disputed  questions  of  fact  are  in- 
volved. 


Argued  before  Sanborn,  Hook,  and  Adams, 
(Srcuit  Judges. 

Messrs.  Culver,  Phillip,  ft  Spencer,  for  ap- 
pellant: ,  ^ 

Congress,  on  February  5,  1903,  amended 
I  57g  of  the  bankruptcy  act  so  as  to  require 
a  creditor,  in  proving  his  debt,  to  surrender, 
not  all  preferences,  but  only  such  as  are 
voidable  by  the  trustee  under  S  60b  or  §  67e. 

Loveland,  Bankruptcy,  2d  ed.  p.  1164;  Col- 
lier, Bankruptcy,  4th  ed.  p.  878;  Amend- 
ment 1903,  i  67g. 

In  order  that  a  transfer  shall  constitute 
a  preference  which  may  be  avoided,  what- 
ever the  manner  of  transferring  it  may  be, 
the  person  receiving  it,  or  to  be  benefited 
thereby,  or  his  agent  acting  therein,  must 
have  reasonable  cause  to  believe  that  it  was 
intended  thereby  to  give  a  preference,  and 
the  transfer  must  have  been  made  within 
four  months  before  filing  a  petition  in  bank- 
ruptcy, or  after  the  filing  and  before  ad- 
judication. 

Lov«land,  Bankruptcy,  2d  ed.  p.  672;  Be 
Sowers,  U.  S.  Dist.  Ct.  Kan.,  not  yet  re- 
ported; Des  Moines  Sav.  Bank  v.  Morgan 
Jewelry  Co.  123  Iowa,  432,  99  N.  W.  121. 

Prior  to  the  amendment,  most  of  the 
courts  held  that  the  four  months'  period 
ran  from  the  delivery  of  the  mortgage. 

Re  Wright,  2  Am.  Bankr.  Rep.  364,  96 
Fed.  187 ;  Dean  v.  Plane,  195  111.  495,  63  N. 
E,  274;  Miller  v.  Shriver,  197  Pa.  191,  46 
Atl.  926;  Collier,  Bankruptcy,  4th  ed.  p.  419; 
Re  Mersman,  7  Am.  Bankr.  Rep.  46. 

The  preference  is  regarded  as  g^ven  as  of 
the  date  of  reoording  the  transfer,  only  for 
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the  purpose  of  determining  whether  it  falls 
within  the  four  months'  period. 

Landis  v.  McDonald,  88  Mo.  App.  348. 
The   question    whether    it    constitutes   a 
voidable  preference  must  be  determined  by 
the  facts  as  they  exist  when  the  transfer  is 
made. 

The  eflFect  of  the  failure  or  delay  in  re- 
cording mortgages  is  determined  by  the 
state  law. 

In  this  state,  no  matter  how  long  the 
mortgage  is  kept  from  record,  it  becomes 
valid  wh^n  recorded  as  against  all  creditors 
whose  debts  were  created  before  the  mort- 
gage was  executed,  or  are  created  after  it  is 
recorded. 

Meyer  Bros.  Drug  Co.  v.  Self,  77  Mo.  App. 
284;  Williams  v.  Kirk,  68  Mo.  App.  457; 
Barton  v.  Sitlington,  128  Mo.  164,  30  S.  W. 
514;  Landis  v.  McDonald,  88  Mo.  App.  335. 
Mr.  Julian  B.  Shackelford,  for  appeUee: 
The  purpose  of  the  amendment  is  to  meet 
the  decisions  that  held  the  date  of  the  de- 
livery of  a  preferential  instrument,  rather 
than  the  date  of  its  record,  the  beginning 
of  the  four  months'  period. 

Collier,  Bankruptcy,  6th  ed.  p.  453;  Bran- 
denburg, Bankruptcy,  3d  ed.  p.  696;  Love- 
land.  Bankruptcy,  2d  ed.  p.  582;  Tatman 
V.  Humphrey,  184  Mass.  361,  63  L.R.A.  738, 
12  Am.  Bankr.  Rep.  62,  100  Am.  St.  Rep. 
562,  68  N.  E.  844. 

In  Missouri  a  mortgage  of  personal  prop- 
erty, though  good  as  between  the  parties,  is 
wholly  inoperative  and  void  as  to  the  other 
creditors  of  the  mortgagor,  unless  posses- 
sion of  the  property  is  taken  and  retained, 
or  the  mortgage  is  recorded  as  directed. 

Rice  V.  Sally,  176  Mo.  135,  75  S.  W.  398; 
State  ex  rel.  Kaufman  v.  Sitlington,  61  Mo. 
App.  252;  Duke  v.  Duke,  93  Mo.  App.  244; 
Feller  v.  McKillip,  100  Mo.  App.  664,  76  S. 
W.  379;  Bryson  v.  Penix,  18  Mo.  13;  Bevans 
v.  Bolton,  31  Mo.  437;  Wilson  v.  Milligan, 
75  Mo.  41;  Rawlings  v.  Bean,  80  Mo.  614; 
Collins  V.  Wilhoit,  108  Mo.  451,  18  S.  W. 
839;  Oester  v.  Sitlington,  115  Mo.  247,  21 
S.  W.  820;  Rook  Island  Nat.  Bank  v.  Pow- 
ers, 134  Mo.  432,  34  S.  W.  869,  36  S.  W.  1132; 
Wm.  W.  Kendall  Boot  A.  Shoe  Co.  v.  Bain, 
65  Mo.  App.  264;  Michigan  Buggy  Co.  v. 
Woodson,  59  Mo.  App.  550;  Mead  v.  Ma- 
berry,  62  Mo.  App.  567;  Martin-Perrin  Mer- 
cantile Co.  V.  Perkins,  63  Mo.  App.  310;  Al- 
bert T.  Van  Frank,  87  Mo.  App.  511;  Col- 
lins V.  Wilhoit,  108  Mo.  461,  18  S.  W.  839; 
Hughes  V.  Menefee,  29  Mo.  App.  203. 

Prior  to  the  amendment  of  1903,  such 
mortgages  were  to  be  construed  as  of  the 
date  of  their  reoording,  or  of  taking  pos- 
session of  the  mortgaged  property. 

Re  Klingaman,  4  Am.  Bankr.  Rep.  254, 
101  Fed.  691;  Re  Mandel,  10  Am.  Bankr. 
R«p.  774,  127  Fed.  863;  Re  .Sheridan,  S  Am 
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Bankr.  Rep.  554,  98  Fed.  400;  Matthews  y. 
Hardt,  9  Am.  Bankr.  Rep.  373;  Tatman  v. 
Humphrey,  supra;  Wilson  Bros.  v.  Nelson, 
183  U.  S.  191,  46  L.  ed.  147,  22  Sup.  Ct. 
Rep.  74. 

Hook,  Circuit  Judge,  delivered  the  opinion 
of  the  court: 

When  the  mortgage*  were  executed  the 
mortgagor  was  insolvent,  but  the  bank  to 
whom  they  were  given  did  not  know  it  and 
had  no  reason  to  believe  he  intended  to  give 
it  a  preference.  One  of  them  was  withheld 
from  the  record  about  ten  months,'  and  the 
other  about  two  months.  When  they  were 
recorded,  which  was  a  month  before  the 
petition  in  bankruptcy  was  filed,  the  bank 
knew  the  mortgagor  was  insolvent  and  con- 
templated a  disposition  of  his  property  to 
secure  certain  of  his  creditors.  It  also  knew 
that  the  inevitable  effect  of  the  enforcement 
of  the  mortgages  would  be  to  give  it  a 
greater  percentage  of  its  claims  than  other 
creditors. 

The  question  for  determination  is  whether, 
under  the  foregoing  facts,  there  arose  a 
voidable  preference  as  defined  by  the  na- 
tional bankruptcy  act  of  1898,  as  amended 
in  1903.  This  involves,  also,  a  consideration 
of  the  registry  laws  of  the  state  of  Mis- 
souri, where  the  transaction  occurred. 

Section  67g  of  the  bankruptcy  act  (act 
July  1,  1898,  chap.  541,  30  Stat,  at  L.  560, 
561,  U.  S.  Comp.  Stat.  1901,  p.  3443)  provides 
that  the  claims  of  creditors  who  have  re- 
ceived preferences  voidable  under  S  60b  shall 
not  be  allowed  unless  such  preferences  are 
surrendered.  For  the  definition  of  a  pref- 
erence we  must  look  to  subdivision  "a"  of 
I  60,  and  to  subdivision  "b,"  for  the  element 
which  makes  it  voidable.  Section  60a  pro- 
vides, among  other  things,  that  a  person 
shall  be  deemed  to  have  given  a  preference 
if,  being  insolvent,  he  has  within  four 
months  before  the  filing  of  the  petition 
made  a  transfer  of  any  of  his  property,  the 
effect  of  which  will  be  to  enable  any  one 
of  his  creditors  to  obtain  a  greater  percent- 
age of  his  debt  than  any  other  of  such  cred- 
itors of  the  same  class.  Also:  "Where  the 
preference  consists  in  a  transfer,  such  p«- 
riod  of  four  months  shall  not  expire  until 
four  months  after  the  date  of  the  recording 
or  registering  of  the  transfer,  if  6y  law 
such  recording  or  registering  is  required." 
[32  Stat,  at  L.  799,  chap.  487,  S  13,  U.  S. 
Comp.  Stat.  Supp.  1905,  p.  689.] 

By  the  amendatory  act  of  1903  the  first 
of  the  italicized  provisions  was  transposed 
from  i  60b  of  the  original  act,  while  the 
latter  is  an  entirely  new  feature.  Subdi- 
vision "b"  of  this  section,  to  which  refer- 
ence is  made  in  S7g,  provides  that,  if  a  bank- 
nipt  shall  have  given  a  preference,  and  the 
person  receiving  it  shall  have  had  reason- 
5L.R.A.(NJS.) 


able  cause  to  believe  that  it  was  intended 
thereby  to  give  a  preference,  it  shall  be 
voidable  by  the  trustee.    The  bankrupt  was 
insolvent  when  he  executed  the  mortgages 
and  when  they  were  recorded.     The  mort- 
gages constituted  a  transfer  of  his  property, 
and  their  effect  was  to  enable  the  bank  to 
obtain  a  greater  percentage  of  its   claims 
than  other  creditors.     They  were  recorded 
within  four  months  of  the  filing  of  the  pe- 
tition in  bankruptcy.    Therefore,  assuming 
that  a  recording  ia  required  by  the  law  of 
Missouri,  it  follows  that  a  preference  arose 
under  t  60a.    And,  in  our  opinion,  it  also 
follows  that  the  preference  arose  when  the 
mortgages  were  recorded  and  not  as  of  the 
date  they  were  given.    In  other  words,  the 
amendment  of  1903  was  intended  to  remedy 
the  evil  resulting  from  secret  instruments 
of  transfer  of  the  bankrupt's  property,  the 
withholding    of    them    from    record    until 
shortly  before  the  institution  of  bankruptcy 
proceedings,  and  the  then  assertion  of  them 
as  of  the  prior  date  of  their  execution  and 
delivery.     And  this  was   accomplished  by 
making  the  rights  of  a  creditor  thus  fa- 
vored determinable  by  the  conditions  exist- 
ing when  he  caused  the  transfer  to  him  to 
be  recorded  as  required  by  the  state  law, 
rather  than  by  those  existing  at  the  time  he 
secured  it.    Under  the  act  of  1867,  not  only 
the  question   of  requirement   to  record   a 
chattel  mortgage,  but  also  the  effect  of  non- 
compliance therewith,  was  exclusively  con- 
trolled by  the  law  of  the  state.    The  same 
construction  has  been  applied  to  the  orig- 
inal act   of   1898.     Unless   there  has   been 
some  departure  from  this  construction  in  its 
relation  to  voidable  preferences,  the  amend- 
ment of  1903  of  S  eOa,  upon  which  subdi- 
vision "b"  thereof  depends,  is  wholly  with- 
out significance.     Contrary  to  a  presumed 
intent  in  legislative  amendments,  it  serve* 
no  purpose  and  performs  no  office  whatever. 
Such  result  can  be  reasonably  avoided  by 
this  construction  of  the  amendment:    It  af- 
fects  only   those   instruments   of   transfer 
which  the  state  law  requires  to  be  regis- 
tered or  recorded;  and,  as  to  those,  where 
there  is  delay,  it  provides  that  upon  the 
question  of  voidable  preference  they  shall 
speak  as  of  the  day  of  compliance  with  the 
local  law,  and  not  as  of  the  day  they  were 
given.    This  would  preclude  the  application 
of  the  doctrine  of  relation,  and  it  would 
entail  a  consequence  upon  a  failure  to  re- 
cord that  might  not  be  imposed  by  the  law 
of  the  state;  but  we  deem  it  to  be  not  only 
within  the   letter  of  the  amendment,  but 
also  within  the  intention  to  correct  an  evil 
which  flourished  under  the  construction  of 
the  original  act.     Within  the  meaning  of 
amended  {  60a  of  the  bankruptcy  act,  the 
Missouri  law  (Rev.  Stat  1899,  {  3404)  ro- 
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quired  the  recording  of  diattel  mortgages. 
To  be  sure  an  unrecorded  mortgage' is  not 
pronounced  void  absolutely  and  under  all 
circumstances,  but  it  "is  required  to  be  re- 
corded" in  the  sense  in  which  that  phrase 
is  customarily  used,  and  the  language  of 
requirement  is  similar  to  that  employed  in 
tlie  registry  laws  of  most  of  the  states.  The 
word  "required,"  found  in  the  phrase  "the 
recording  or  registering  of  the  transfer,  if 
by  law  such  recording  or  registering  is  re- 
quired," of  the  amendment  of  $  60a,  lias  ref- 
erence to  the  character  of  the  instrument 
of  transfer  required  to  be  recorded  by  the 
state  law,  rather,  than  to  the  particular  in- 
dividuals who,  by  reason  of  adventitious  cir- 
cumstances, may  or  may  not  be  affected  by 
an  unrecorded  instrument.  Thus,  an  af- 
firmative answer  would  unhesitatingly  be 
given  to  the  inquiry:  "Boes  the  law  of 
Missouri  require  the  recording  of  chattel 
mortgages?"  ' 

The  circuit  court  of  appeal*  of  the  fifth 
circuit,  in  a  case  involving  tl»e  registry 
statute  of  Texas,  held  that,  as  an  unre- 
corded diattel  mortgage  was  good  between 
the  parties  thereto  and  against  ordinary 
creditors,  and  as  there  were  no  intervening 
lien  holders  or  purcliasers,  it  could  not  be  said 
tliat  a  registry  or  recording  wsts  required; 
and,  upon  the  facts  of  that  case,  it  accord- 
ingly concluded  that  a  clmttel  mortgage 
given  before,  but  placed  on  record  within, 
the  four  months  before  the  institution  of 
bankruptcy  proceedings,  could  not  be  con- 
sidered as  a  voidable  preference.  Meyer 
Bros.  Drug  Co.  v.  Pipkin  Drug  Co.  69  C.  C. 
A.  240,  136  Fed.  396.  In  effect  this  is  the 
Adoption,  without  exception  or  qualification, 
of  the  old  rule  that  whether  and  to  wltat 
extent  a  chattel  mortgage  given  before,  but 
recorded  witliin,  the  four  months'  period  is 
valid  against  a  trustee  in  bankruptcy, 
should  be  determined  exclusively  by  the 
state  law.  In  our  opinion,  the  amendment 
of  1903  has  qualified  this  rule  in  respect  of 
the  question  whether  such  a  mortgage  may 
constitute  a  voidable  preference  under  sub- 
divUions  "a"  and  "b"  of  {  60.  If  this  has 
not  resulted,  we  fail  to  see  that  Congress 
has  accomplished  anything  by  the  amend- 
ment. 

The  mortgages  of  the  bank,  required  by 
law  to  be  recorded,  having  been  recorded 
within  four  months  of  the  filing  of  the  pe- 
tition in  bankruptcy  and  at  a  time  when 
the  mortgagor  was  insolvent,  the  effect 
thereof  being  to  enable  the  bank  to  obtain 
a  greater  percentage  of  its  claims  than  other 
creditors  of  the  same  class,  a  preference 
arose  under  g  60a.  Was  it  voidable  under 
60b?  In  other  wbrds,  Did  the  bank  have 
reasonable  cause  to  believe  that  it  was  in- 
tended thereby  to  give  •  preference!  Ths 
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bank  knew  that  the  mortgagor  was  insol- 
Tent,  and  that  a  preference  was  in  fact  then 
created;  but  in  a  strict  sense  it  cannot  be 
said  that  it  had  reasonable  cause  to  believe 
that  one  was  then  intended.  While  the  sit- 
uation is  somewhat  anomalous,  we  beUeve 
it  is  within  the  spirit  of  the  amended  act, 
and  tliat  the  voidable  element  is  established 
by  the  knowledge  of  the  bank  when  its 
mortgages  were  recorded  that  the  mort- 
gagor was  insolvent  and  contemplated  a  dis- 
position of  his  property.  A  similar  ques- 
tion was  adverted  to,  but  not  determined, 
in  Humphrey  v.  Tatman,  198  U.  S.  91,  49  L. 
ed.  956,  25  Sup.  Ct.  It«p.  667,  a  case  which 
arose  before  the  amendments  of  1903. 

But,  if  it  t>e  true  that  no  cliange  was 
made  by  the  amendment  of  1903,  and  that 
the  effect  of  delay  in  the  recording  of  trans- 
fers upon  the  question  of  voidable  prefer- 
ences is  still  to  be  exclusively  determined 
by  the  state  law,  it  does  not  follow  that  th« 
trial  court  erred  in  its  conclusion. 

The  Missouri  statute  provides  that  no 
mortgage  of  personal  property  shall  be  valid 
against  any  other  person  than  the  parties 
thereto,  unless  possession  of  the  mortgaged 
property  be  delivered  to  and  retained  by 
the  mortgagee,  or  unless  tlie  mortgage 
be  recorded  in  the  coimty  in  which 
the  mortgagor  resides.  The  sweeping  char- 
acter of  its  provisions  at  once  attracts  at- 
tention. Under  this  statute  it  has  l>een  held 
that,  where  possession  is  not  taken,  an  un- 
recorded chattel  mortgage  is  fraudulent  and 
void  in  law  as  to  everyone,  excepting  tres- 
passers, parties  to  the  instrument,  and  gen- 
eral creditors  whose  demands  arose  prior  to 
the  time  it  was  given;  nor  as  to  such  prior 
creditors  is  it  valid  if,  by  proceedings  in 
court  or  otherwise,  they  Iiave  secured  a  lien 
upon  the  property  before  it  is  recorded. 
Such  a  mortgage  is  also  utterly  void  as  t6 
simple  contract  creditors  who  extended  credit 
after  it  was  given,  and  who  have  secured  no 
title  or  lien  by  purchase,  execution,  attach- 
ment, or  otherwise.  As  to  them  tlie  subse- 
quent recording  of  the  instrument  is  of  no 
effect;  it  cannot  be  asserted  against  the 
enforcement  of  their  demands.  The  exist- 
ence of  this  rule  was  recognized  in  the  con- 
cession of  the  bank  that  it  should  be  re- 
quired to  surrender  the  amount  of  the  debts 
incurred  by  the  bankrupt  between  the  dates 
of  execution  and  recording  of  its  first  mort- 
gage. It  is  also  held  that  actual  notice  of 
the  existence  of  an  unrecorded  mortgage 
does  not  affect  the  rights  of  purchasers, 
lien-holders,  or  subsequent  general  creditors. 
Possession  not  being  taken,  the  mortgage 
remaining  unrecorded,  everyone,  whether  ig- 
norant or  fully  cognizant  thereof,  may  con- 
tract with  the  mortgagot  as  the  sole  and 
absolute    owner    of   the   property    and   U^ 
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though  such  mortgage  had  never  been  given. 
The  mortgagor  may  again  sell  or  mortgage 
the  property,  or  suffer  others  to  obtain  par- 
amount liens  thereon.  The  general  public 
is  authorized  to  deal  with  him  upon  the  as- 
sumption that  the  property  described  in 
such  mortgage  constitutes  unencumbered  fts- 
seta  of  his  estate.  The  decisions  which  es- 
tablish these  rules  do  not  proceed  solely 
upon  the  theory  that  innocent  persons 
should  be  protected,  as  is. the  case  in  many 
jurisdictions.  The  Missouri  court*  recognize 
and  enforce  the  spirit  and  policy  of  the  stat- 
ute, and,  as  the  statute  does  not  make 
knowledge  of  an  unrecorded  instrument  dis- 
pense with  the  duty  of  the  holder  to  record 
it,  they  refrain  from  doing  so  by  construc- 
tion. 

In  Bevans  v.  Bolton,  31  Mo.  437,  443,  it 
was  said:  "Our  statute  requires  a  mort- 
gage or  deed  of  trust  of  personal  property, 
where  the  possession  is  retained  by  the 
grantor,  to  be  recorded  in  the  oounty  in 
which  the  grantor  resides.  .  .  .  The 
deed  is  absolutely  invalid  against  a  creditor 
or  purchaser  if  it  is  not  recorded.  .  .  . 
The  statute  is  imperative  in  requiring  the 
deed  to  be  recorded,  or  the  possession  of  the 
property  conveyed  to  he  transferred;  and 
all  questions  of  actual  notice  are  purposely 
avoided." 

To  the  same  effect,  Bryson  t.  Penix,  18 
Mo.  13;  Wilson  v.  Milligan,  75  Mo.  41; 
Rawlings  v.  Bean,  80  Mo.  814;  Martin-Per- 
rin  Mercantile  Co.  v.  Perkins,  63  Mo.  App. 
310. 

In  State  ex  rel.  Kaufman  v.  Sitlington, 
51  Mo.  App.  262,  it  was  held  that  notice  of 
a  prior  unrecorded  mortgage  was  no  groimd 
of  estoppel. 

In  Hughes  ▼.  Menefee,  29  Mo.  App.  102, 
203,  it  was  said  that  "a  regular  written 
mortgage,  duly  acknowledged,  but  not  re- 
corded, is  void  though  the  creditor  have  ac- 
tual notice  of  it." 

In  Wm.  W.  Kendall  Boot  &  Shoe  Co.  v. 
Bain,  65  Mo.  App.  264,  267,  there  was  an 
assertion  of  a  lien  under  a  lease  containing 
mortgage  features.  In  denying  it,  the  court 
said :  "It  is  very  clear  that  the  lease,  being 
neither  acknowledged  nor  recorded,  created 
no  lien  on  the  goods  even  against  those  who 
had  knowledge  of  it." 

In  Williams  v.  Kirk,  68  Mo.  App.  457,  a 
general  creditor  whose  claim  arose  between 
the  giving  and  the  recording  of  a  chattel 
mortgage  was  preferred  to  the  mortgagee. 
Harrison  v.  South  Carthage  Min.  Co.  106 
Mo.  App.  32,  70  8.  W.  1160,  also  recognizes 
this  rule. 

In  Hemley  v.  Harmon,  103  Mo.  App.  233, 
77  S.  W.  136,  it  was  held  that  an  adminis- 
trator, being  not  only  the  representative  of 
the  deceased,  but  also  of  the  general  cred- 
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itors  of  the  estate,  could  contest  and  defeat 
a  chattel  mortgage  given  by  the  deceased 
upon  the  ground  that  it  had  not  been  re- 
corded prior  to  his  death.  An  administrator 
was  distinguished  from  an  assignee,  who  was 
said  to  represent  alone  the  rights  of  the  as- 
signor, and  not  those  of  the  creditors.  Ja- 
cobi  v.  Jacobi,  101  Mo.  607,  14  S.  W.  736; 
Riddle  v.  Norris,  46  Mo.  App.  512. 

As  to  intervening  purchasers  and  lien 
holders,  the  unrecorded  mortgage  is  de- 
nounced as  fraudulent  in  law  irrespective  of 
the  actual  fact.  Rice  v.  Sally,  176  Mo.  107, 
135,  76  S.  W.  398;  Wright  v.  McCormick, 
61  Mo.  426,  430.  In  Landis  v.  McDonald,  88 
Mo.  App.  335,  decided  in  1901,  a  chattel 
mortgage  given  by  a  bankrupt  more  than  a 
year  before  was  not  filed,  nor  was  posses- 
sion taken  thereunder  until  within  a  few 
days  of  the  initiation  of  the  proceedings  in 
bankruptcy.  Tlie  court,  after  an  exhaustive 
discussion  of  the  state  statute  and  review 
of  the  state  decisions  affecting  the  rights  of 
creditors  of  the  various  classes  as  against 
■ucb  unrecorded  instruments,  and  upon  a 
consideration  of  the  provisions  of  the  bank- 
ruptcy act  of  1898,  held  that  the  trustee  was 
entitled  to  recover  the  value  of  the  prop- 
erty from  the  mortgagee.  In  Babbitt  v. 
Kelley,  96  Mo.  App.  529,  70  S.  W.  384,  de- 
cided in  1902,  the  same  conclusion  was 
reached  upon  a  similar  state  of  facts.  It  is 
true  that  many  of  these  decisions  are  by 
intermediate  courts  of  appeal,  and  not  by 
the  highest  judicial  tribunal  in  the  state; 
they  are,  however,  persuasive  in  their  ex- 
position of  the  state  law.  In  Landis  v.  Mc- 
Donald, supra,  it  was  said:  "In  case  of 
prior  creditors,  if  the  mortgage  be  recorded, 
or  the  mortgagee  takes  possession  of  the 
property  before  such  creditpr  obtains  a  lien 
thereon  or  changes  position  in  relation 
thereto,  it  validates  the  mortgage  as  to  him. 
Such  is  the  extent  of  the  cases  of  which 
Dobyns  v.  Meyer,  05  Mo.  132,  6  Am.  St. 
Rep.  32,  8  S.  W.  261,  is  a  type.  But  in  case 
of  subsequent  creditors  the  mortgage  is  not 
validated  by  such  registration  or  posses- 
sion." 

Thus,  even  as  to  a  prior  general  creditor, 
the  mortgage  is  said  to  be  validated  by 
compliance  with  the  statute.  If,  however, 
such  creditor  is  more  diligent,  and  avaUs 
himself  of  the  remedies  which  the  law  also 
gives  him,  the  mortgage  cannot  be  there- 
after validated  or  effectually  asserted 
against  a  lien  which  he  has  secured. 

It  may  reasonably  be  deduced  from  the 
many  decisions  under  the  Missouri  statute 
that,  when  the  property  is  allowed  to  re- 
main in  the  possession  of  the  mortgagor, 
and  the  mortgage  is  withheld  from  the  rec- 
ords, the  rights  of  the  mortgagee  are  in- 
choate; that,  as  long  as  that  situation  ex- 
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ista,  the  rights  of  the  mortgagee  aro  not 
superior  even  to  those  of  prior  genera]  cred- 
itors, who  also  refrain  from  availing  them- 
selves of  the  provisions  of  the  law  for  fast- 
ening a  specific  claim  upon  the  property  of 
their  common  debtor;  that  the  taking  pos- 
session or  recording  are  alternate  conditions 
to  the  effectiveness  of  the  instrument  as  a 
mortgage  as  distinguished  from  a  personal 
contract  binding  only  upon  the  immediate 
parties;  and,  finally,  that  the  lien  of  the 
mortgage,  which  is  all  there  is  of  value  to 
it,  first  comes  into  completed  existence  when 
one  of  these  conditions  is  complied  with. 

B,  therefore,  under  the  Missouri  law,  a 
chattel  mortgage  first  comes  into  existence, 
na  a  mortgage,  as  to  general  creditors,  when 
it  is  recorded,  it  then  fxst  comes  into  ex- 
istence as  to  the  trustee  in  bankruptcy. 
As  to  voidable  preferences  the  trustee  is,  in 
effect,  a  judgment  creditor  of  the  banlcrupt 
(Dudley  v.  Easton,  J04  U.  S.  09,  103,  26  L. 
ed.  668,  669),  whose  rights  as  such  are  made 
by  the  act  of  1898  to  cover  the  period  of 
four  months  prior  to  the  institution  of  the 
proceedings  in  bankruptcy.  If  within  that 
period  a  mortgage  is  given  by  the  bankrupt 
under  circumstances  which  make  it  a  void- 
able preference,  the  trustee  may  defeat  it. 
If  one  is  given  before,  but  is  recorded  within 
that  period,  and,  under  the  local  law,  the 
fiction  of  relation  back  to  the  date  of  exe- 
cution is  not  indulged  in,  but,  on  the  oon- 
tmry,  the  instrument  is  deemed  to  have 
first  come  into  existence  as  a  mortgage 
when  recorded,  the  trustee  may  likewise  de- 
feat it  if  the  conditions  of  a  voidable  pref- 
erence appear. 

In  Thompson  v.  Fairbanks,  196  U.  S.  516, 
49  L.  ed.  577,  25  Sup.  Ct.  Rep.  306,  a  mort- 
gage covering  personal  pro^^rty  on  hand, 
and  also  that  afterwards  acquired,  was 
given  and  recorded  some  years  before  the 
passage  of  the  national  bankruptcy  act.  Thef 
mortgagor  was  left  in  possession  with  power 
of  sale  alEid  exchange  tmtil  within  four 
months  of  the  time  he  filed  a  petition  in 
voluntary  bankruptcy,  when  the  mortgagee 
took  possession  of  the  remnant  of  the  orig- 
inal property  and  also  all  of  that  acquired 
afterwards,  although  he  then  knew  that  the 
mortgagor  was  insolvent  and  contemplated 
the  bankruptcy  proceedings.  The  Supreme 
Court  said  that  whether  and  to  what  extent 
a  mortgage  of  that  character  was  valid  was 
a  local  question,  and  that  the  decisions  of 
the  state  court  should  be  followed.  The  case 
arose  prior  to  the  amendment  of  1903.  It 
appeared  that,  under  the  law  of  Vermont, 
where  the  cause  originated,  the  taking  pos- 
session of  after-acquired  property  under 
euzh  a  mortgage  was  held  to  be  good,  and  to 
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relate  back  to  the  date  of  the  mortgage^ 
Specific  reference  was  made  to  the  conces- 
sion of  counsel  that,  under  the  rule  in  thai 
state,  possession  taken  long  after  the  exe- 
cution of  the  mortgage  brings  the  property 
under  the  cover  and  operation  of  the  mort- 
gage as  of  its  original  date. 

The  only  cases  in  Missouri  that  we  are 
aware  of  which  refer  to  the  doctrine  of  re- 
lation to  the  date  of  a  chattel  mortgage  in 
order  to  uphold  its  validity  are  those  in 
which  the  recording  occurred  in  some  short, 
reasonable  time  thereafter;  and  their  ten- 
dency is  to  negative  the  propriety  of  the  gen- 
eral application  of  such  a  rule.  In  Bryson 
V.  Penix,  18  Mo.  13,  it  was  said:  "Our  stat- 
ute prescribes  no  time  within  which  a  deed 
or  conveyance  shall  be  recorded.  Under  such 
circumstances,  a  party  must  have  a  reason- 
able time  for  that  purpose,  which  is  to  be 
determined  from  the  circumstances  of  each 
case;  and  when  a  deed  is  recorded  within  a 
reasonable  time  it  has  relation  back  to  the 
time  of  execution." 

To  the  same  effect,  Way  v.  Braley,  44 
Mo.  App.  457;  Huiser  v.  Beck,  56  Mo.  App. 
668. 

In  Wilson  v.  Milligan,  76  Mo.  41,  the  quo- 
tation from  Bryson  v.  Penix  was  adverted 
to,  but  sanction  of  the  doctrine  was  ex- 
pressly withheld;  and  the  case  was  decided 
adversely  to  the  mortgagee  upon  the  ground 
that  he  had  both  time  and  opportunity  to 
file  his  mortgage  for  record,  but  postponed 
doing  BO,  and  in  the  interim  a  creditor  who 
had  actual  notice  of  the  existence  of  the 
mortgage  purchased  the  property. 

The  clear  letter  and  policy  of  the  Mis- 
souri statute  have  often  been  referred  to  by 
the  courts  of  that  state.  The  withholding 
of  a  chattel  mortgage  from  record  assists 
the  debtor  to  practise  a  false  pretense.  It 
enables  him  to  maintain  a  financial  standing 
to  which  he  is  not  honestly  entitled.  That 
is  generally  the  actuating  purpose,  and  it  is 
invariably  the  result.  It  induces  prior  cred- 
itors to  forbear  and  other  persons  to  extend 
credit.  A  plain  and  inexpensive  method  is 
prescribed  by  which  a  mortgagee  may  se- 
cure a  priority  of  lien,  and  the  evil  results 
that  may  follow  from  ignoring  it  are  ob- 
vious. The  fiction  of  relation  is  generally 
used  to  prevent  wrong  or  injustice;  but  we 
find  no  warrant  in  the  decisions  of  the 
courts  of  Missouri  for  its  employment  to 
defeat  the  evident  and  wholesome  policy  of 
the  law.  There,  possession  of  the  property 
not  being  taken,  a  chattel  mortgage  seems 
to  speak  as  of  the  day  it  is  recorded. 

The  order  of  the  District  Court  is  af- 
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WEST  VIS6INIA  SUPREME  COURT  OF 
APPEALS. 

JAMES  a  LOGAN'S  HEIRS,  Appts., 

V. 

WIRT  C.  WARD  et  aL 

(_  W.  Va.  — ,  62  S.  E.  398.) 

Ejectment. 

1.  Am  owner  of  land  in  aotual  posses- 
sion, wliich  is  entered  upon  by  an  adverse 
.claimant,  may,  both  by  common  law  and 
cliapter  90  of  the  Code  of  1899,  maintain 
ejectment  against  the  intruder,  and  cannot 
sustain  a  bill  in  equity  to  remove  cloud  over 
his  title. 

Headnotes  by  Bbannon,  P. 


Removing  cloud  from  title. 

2.  Equity  will  entertain  a  suit  to  re- 
move cloud  over  the  title  to  land  by  one  in 
actual  possession  against  an  adverse  claim- 
ant not  in  actual  possession,  who  sets  up  an 
adverse  title. 

Same — conditions. 

3.  A  bill  to  remove  cloud  over  the  title 
to  land  cannot  be  maintained,  unless  the 
plaintiff  has  both  title  and  actual  possession. 
He  cannot  rely  on  weakness  of  the  title  of 
his  adversary. 

Same — burden  of  proof. 

4.  When  a  patent  or  deed  includes  with- 
in the  exterior  bounds  of  the  lands  thereby 
conveyed  lands  which  are  excepted  by  sucdi 
erant  or  deed  from  its  operation,  a  plaintiff 
in  equity,  suing  to  remove  doud  from  hia 


Case  Note. — Must  a  claimant  of  land  show 
that  it  is  not  included  within  the  exceptions 
from  the  grant  or  conveyance  on  which  he 
relies? — While  there  is  a  difference  of  opin- 
ion as  to  whether  or  not,  in  case  the  title  to 
land  is  in  question,  the  burden  of  proof  is 
upon  a  party  seelcing  to  establish  title  under 
a  grant  or  conveyance  which  exdudes  part 
of  the  land  included  by  the  exterior  bound- 
aries of  the  tract  described,  to  show  that 
the  land  he  claims  is  not  the  land  so  ex- 
cepted, the  weight  of  authority  holds  that 
the  onus  is  upon  the  person  so  claiming. 
This  difference  is  Itself  traceable  to  a  dif- 
ference of  opinion  as  to  whether  such  proof 
on  the  part  of  the  claimant  is  of  an  affirma- 
tive character,  which,  again,  depends  upon 
whether  a  deed  or  grant  comprehending  in 
its  description  lands  excepted  therefrom 
conveys  any  right  therein  to  the  grantee. 
In  other  words,  where  such  ^ntee  is  re- 
garded as  acquiring  such  rights  as  his 
grantor  may  have  in  lands  excepted  from  a 
comprehensive  conveyance,  by  proving  such 
conveyance  he  establishes  a  prima  facie  title 
to  the  lands  excepted  as  well  as  to  those  not 
excepted;  but  where  he  acquires  title  only 
to  unexcepted  lands  by  such  conveyance,  he 
cannot  establish  title  to  tbe  lands  in  con- 
troversy by  proof  of  such  conveyance  with- 
out going  on  to  identify  the  lands  in  con- 
troversy with  those  so  conveyed. 

Thus,  in  Maxwell  Land  Grant  Co.  v.  Daw- 
son, 151  U.  S.  586,  38  L.  ed.  279,  14  Sup.  a. 
Rep.  458  (Affirming  7  N.  M.  133,  34  Pac. 
191),  it  is  held  that,  to  sustain  an  action  of 
ejectment,  it  is  necessary  for  the  plaintiff 
to  show  that  the  land  he  seeks  to  recover  is 
without  the  limits  of  the  tracts  excepted 
from  deeds  under  which  he  claims. 

And  in  Corinne  Mill,  Canal,  &  Stock  Co. 
v.  Johnson,  16«  U.  S.  574,  39  L.  ed.  537,  15 
Sup.  Ct.  Rep.  409,  it  is  held  that  where  plain- 
tiff in  an  action  for  the  recovery  of  posses- 
sion of  certain  real  estate  claims  title  under 
a  land  grant  from  Congress  in  aid  of  a 
railroad,  the  burden  is  on  him  to  show  not 
only  that  the  land  is  within  the  general 
limits  of  the  grant,  but  also  that  it  is  not  a 
portion  of  the  land  excepted  from  the  grant. 

And  in  Smith  v.  Bodfish,  27  Me.  289,  an 
action  of  trespass  quart  cUiusum  fregit,  it 
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was  held  to  be  incumbent  on  the  grantee  to 
show  that  the  lot  to  which  he  claimed  title 
was  not  included  within  the  tracts  excepted 
in  his  deed. 

That  the  burden  of  proof,  in  actions  of 
the  nature  of  ejectment,  is  upon  a  person 
claiming  under  a  deed  or  grant  to  show  that 
the  land  in  controversy  is  not  within  excep- 
tions therein,  is  also  held  in  Guthrie  v. 
Lewis,  1  T.  B.  Mon.  142;  Hall  v.  Martin,  89 
Ky.  9,  11  S.  W.  963  J  Knapp  v.  Mosier,  19 
Ky.  L.  Rep.  435,  40  S.  W.  925. 

In  Doe  ex  dem.  Chandler  v.  Evans,  8 
Blackf.  322,  it  is  held  that,  where  the  plain- 
tiff in  an  ejectment  action  shows  title  to  a 
certain  tract  of  land  containing  a  specified 
number  of  acres,  and  defendant  claims  under 
an  older  deed  from  the  same  grantor  of 
lands  embracing  the  tract  in  question  and 
excepting  the  same  number  of  acres,  the 
burden  of  proof  that  the  land  excepted  was 
a  different  tract  from  that  claimed  by  the 
lessors  of  the  plaintiff  is  upon  the  defendant. 

The  courts  of  Virginia  at  first  held  that 
the  burden  of  proof  is  upon  the  party  rely- 
ing upon  the  exception  (see  Hoj^kins  v. 
wkrA,  6  Munf.  38);  but  the  opposite  view 
was  adopted  in  Reusens  v.  Lawson,  91  Va. 
227,  21  S.  E.  347,  and  again  in  Harman 
V.  Stearns,  95  Va.  58,  27  S.  E.  601,  which 
holds  that  the  burden  of  proof  is  on  the 
plaintiff  in  an  ejectment  action  claiming 
title  under  a  deed  reciting  that  nothing  is 
conveyed  which  the  grantor  had  theretofore 
alienated;  and  in  Virginia  Coal  &  I.  Co.  v. 
Keystone  Coal  &  I.  Co.  101  Va.  723,  45  S.  E. 
291,  which  holds  that  the  burden  of  proof  is 
upon  the  plaintiff  in  an  ejectment  action 
who  claims  under  a  junior  patent  alleged  to 
embrace  the  part  of  the  lands  excepted  from 
a  senior  patent,  under  which  the  defendant 
claims,  to  show  that  the  lands  in  question 
are  the  lands  excepted. 

The  reasoning  on  which  the  rule  that  the 
burden  of  proof  is  upon  the  party  relying 
upon  the  deed  containing  the  exceptions  to 
show  that  the  land  claimed  by  him  is  not  the 
land  excepted  is  based,  is  stated  in  Stockton 
V.  Morris,  39  W.  Va.  432,  19  S.  E.  631,  aa 
follows:  "It  is  a  fundamental  principle  in 
the  action  of  ejectment  that  the  plaintiff 
shall  show  title  to  the  land  wbich  he  seeka 
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title,  mutt  abov7  that  the  land  he  claims 
against  the  defendant  is  not  the  land  so  ex- 
cepted. 
Joint  tenant — grant. 

5.  The  law  will  not  presume  a  grant  of 
his  undivided  share  from  one  joint  tenant  to 
another  simply  from  mere  silent  possession 
by  one  for  a  long  time. 

Grant— presumption. 

6.  A  presumption  of  a  grant  from  lapse 
of  time  with  possession  never  arises  where 
all  the  circumstances  are  consistent  with 
tiM  nonexistence  of  such  grant. 

Poffenbarger,  J.,  dissents.) 

(November  21,  1905.) 


APPKAL  by  the  heirs  of  plaintiff  from  a 
decree  of  the  Circuit  Court  for  Ran- 
dolph County  dismissing  a  bill  filed  to  re- 
move an  alleged  cloud  from  title  to  real  es- 
tate.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  H.  Scott  and  Mollohan,  He- 
Clintic,  &  Mathews  for  appellants. 

Messrs.  Harding  &  Harding  and  Baker  & 
Strader,  for  appellees: 

Title  was  lost  for  nonentry  for  taxation. 

Carberry  v.  West  Virginia  &,  P.  R.  Co.  44 
W.  Va.  260,  28  S.  E.  «94;  Hitchcox  v.  Mor- 
rison, 47  W.  Va.  206,  34  S.  E.  993;  Dewing  v. 
Woods,  49  a  0.  A.  443,  111  Fed.  575;  Stock- 
ton V.  Craig,  6«  W.  Va.  464,  49  S.  E.  386; 


to  recover.  The  plain  intent  in  such  in- 
dusive  grant  is  that  it  shall  not  confer  any 
right  or  title  whatever  to  the  land  covered 
by  the  prior  claims,  because  they  are  ex- 
pressly excepted  from  the  operation  of  the 
grant.  To  such  prior  claims  the  grantee  is 
a  stranger.  He  gets  no  title.  He  does  not 
get,  to  such  prior  claims,  a  title  subject  only 
to  those  owning  land  under  the  prior  claims, 
so  that  if  their  rights  thereto  fail  his  be- 
oomes  good  against  everybody  else;  but  he 
gets  no  shadow  or  color  of  title.  If  those 
prior  claims  are  not  surveyed,  or  not  carried 
into  grant,  they  go,  not  to  such  grantee,  but 
back  to  the  commonwealth,  as  settled  by 
several  decisions.  This  being  so,  how  can 
a  plaintiff  meet'  the  rule  requiring  him  to 
■how  title  to  the  land  in  possession  of  the 
defendant  without  locating  and  identifying 
these  prior  claims,  and  showing  that  the  de- 
fendant's possession  is  not  within  and  pro- 
tected by  them,  and  that,  therefore,  he  is 
upon  the  land  granted  to  hin^  (the  plain- 
tiff) T  It  is  said,  however,  that  it  is  a  rule 
of  law  that  he  who  would  claim  to  be  within 
an  exception  must  bring  himself  by  proof 
within  it.  This  rule  does  not  here  apply. 
These  prior  claimants  do  not  claim  under  the 
reservation  or  exception.  The  instrument 
containing  it  is  not  the  instrument  confer- 
ring title  upon  them.  But  they  claim  under 
distinct  instruments  vesting  them  with  title, 
and  have  no  need  to  call  upon  such  excep- 
tion. If  this  latter  view  were  not  ten- 
able, still  there  is  the  imperative  rule 
that  the  plaintiff  in  ejectment  shall  make 
certain  what  land  he  has  title  to;  and 
it  would  repel  the  application  in  such  case 
of  the  rule,  that  one  claiming  under  an  ex- 
ception must  prove  himself  within  it.  The 
plaintiff  says  that  the  defendant  entered 
UDOn  his  land.  He  must  prove  this.  To  do  so, 
he  must  prove  the  exterior  lines  of  his  grant, 
all  concede;  but  they  are  not  his  only  lines, 
for  the  lines  of  the  reserved  tracts  are  just 
M  much  his  boundary  lines  as  those  exte- 
rior lines.  He  cannot  get  an  inch  of  land 
inside  them.  Why  call  on  defendant  to  lo- 
locate  plaintiff's  landT  It  amounts  to  this. 
Again,  it  is  said  that  requiring  a  plaintifT 
to  prove  that  a  defendant  is  not  within 
a  prior  claim  is  requiring  him  to  prove  a 
negative.  ...  In  the  first  place,  it  is  not 
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invariably  true  that  a  party  is  not  required 
to  prove  a  neg^ive.  'He  who,  in  a  court, 
undertakes  to  establish  a  claim  against  an- 
other, or  to  set  up  a  release  from  another's 
claim  against  himself,  must  produce  proof 
necessary  to  make  good  his  intention.  This 
proof  may  be  either  affirmative  or  negative. 
Whatever  it  is,  it  must  be  produced  by  the 
party  who  seeks  forensically,  either  to 
establish  or  defeat  a  claim.'  Wharton,  Ev.  I 
356.  In  the  second  place,  it  does  not  require 
proof  of  a  negative.  It  simply  calls  upon 
the  plaintiff  to  prove  that  a  prior  claim  ex- 
ists, and  covers  certain  ground,  and  that  the 
defendant's  land  lies  elsewhere, — matters 
that  are  affirmative  and  called  for  daily  in 
the  location  of  surveys  and  deeds.  It  is  only 
proving  lines  and  comers, — affirmative  mat- 
ters." Similar  reasoning  may  be  found  in 
Rensen*  ▼.  Lawson,  supra. 

On  the  other  hand,  the  burden  of  proof 
in  actions  in  the  nature  of  ejectment  has 
been  held  to  be  on  the  party  relying  upon  a 
reservation  to  support  his  title,  to  show  that 
the  land  claimed  is  embraced  therein, 
Gudger  ▼.  Hensley,  82  N.  C.  481;  Roan 
Mountain  Steel  &  I.  Co.  v.  Edwards,  110 
N.  C.  363,  14  8.  E.  861;  Batts  v.  Batts,  128 
N.  C.  21,  38  S.  E.  132;  New  York,  N.  H.  &. 
H.  R.  Co.  T.  Horgan,  25  R.  I.  408,  56  Atl. 
179;  Bowman  v.  Bowman,  3  Head,  47. 

AJid  the  same  rule  is  followed  in  Bern- 
hardt V.  Brown,  122  N.  C.  687,  65  Am.  St. 
Rep.  726,  29  8.  E.  884,  an  action  to  try  title 
to  land,  and  McCormick  t.  Monroe,  46  N.  C. 
(1  Jones,  L.)  13,  an  action  of  trespass  guare 
clausum  fregit,  in  which  the  plaintiff,  not 
being  in  actual  possession,  was  obliged  to 
prove  his  legal  title. 

In  connection  with  this  subject,  referenoe 
may  be  made  to  the  closely  related  case  of 
Norris  v.  Hall,  124  Mich.  170,  82  N.  W.  832, 
in  which  it  is  held  that,  where  one  party 
makes  out  a  prima  facie  case  of  ownership 
by  introducing  deeds  covering  the  entire 
land,  one  of  which  was  executed  imder  a 
power  of  attorney,  containing  the  words 
"excepting  therefrom  such  lots  as  mav  have 
been  heretofore  conveyed,"  the  burden  of 
proof  is  upon  the  other  party  to  slio»  iliac 
land  had  oeen  sold  by  persons  givirg\tfi» 
power  of  attorney.  o 
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Mills  ▼.  Henry  Oil  Co.  57  W.  Va.  265,  60  S. 
B.  157;  King  v.  Mullins,  171  U.  8.  404,  43 
L.  ed.  214,  18  Sup.  Ct.  Rep.  926,  and  King 
y.  Panther  Lumber  Co.  171  U.  8.  437,  43  L. 
ed.  227,  18  Sup.  Ct.  Rep.  573. 

Plaintiff  must  prove  the  location  of  the 
specific  reservations. 

Stockton  V.  Morris,  39  W.  Va.  432,  19  S. 
E.  631. 

Messrs.  M.  B.  Dent  and  Linn,  Bytne,  & 
Cato  also  for  appellees. 

Brannon,  P.,  delivered  the  opinion  of  the 
court: 

James  H.  Logan  brought  a  chancery  suit 
against  Wirt  C.  Ward  and  Elihu  Hutton  to 
remove  a  cloud  over  Logan's  title  to  land, 
and  upon  the  hearing  Logan's  suit  was  dis- 
missed, and  his  heirs  appealed. 

I  state  Logan's  claim  thus:  By  patent 
dated  13th  February,  1798,  the  state  of  Vir- 
ginia granted  to  William  Bowyer,  William 
Breckenridge,  Hugh  Paul,  and  Edward  Bryan 
a  tract  of  50,000  acres  of  land  in  Randolph 
coulkty.  William  Logan  obtained  the  con- 
veyance of  the  Breckenridge  and  Paul  shares 
in  said  tract,  and  was  thus  owner  of  half 
of  it.  James  H.  Logan  claims  that  Us 
father,  William  Logan,  had  deeds  for  the  oth- 
er interests  in  the  tract,  but  does  not  show 
them.  William  Logan,  by  deed  dated  15th 
May,  1851,  conveyed  to  hia  sons,  James  E. 
and  Joseph  M.  Logan,  that  portion  of  said 
tract,  which  is  commonly  called  the  "Breck- 
enridge survey,"  west  of  Elk  Water  run  to 
a  certain  line  running  N.,  70*  W.;  and  Jo- 
seph M.  and  James  H.  Logan  afterwards,  by 
deed,  Ist  August,  1899,  made  a  division  be- 
tween them  of  said  portion  of  the  Brecken- 
ridge survey,  whereby  that  part  of  it  cov- 
ering the  land  in  dispute  became  the  sole 
property  of  James  H.  Logan.  Thus,  James 
H.  Logan  claims  under  the  Breckenridge 
survey.  It  is  the  only  title  set  up  by  his 
bill.  The  bill  states  that  the  Breckenridge 
tract  was  sold  by  the  United  States  in  1816 
for  direct  taxes,  and  was  purchased  by 
Jinks,  and  conveyed  by  him  to  See,  who 
conveyed  part  of  it,  said  to  include  the  land 
in  controversy  in  this  case,  to  William  Lo- 
gan by  deed  dated  20th  November,  1851. 
This  seems  to  be  the  same  part  of  said  sur- 
vey before  conveyed  by  William  Logan  to 
James  H.  and  Joseph  M.  Logan. 

The  grant  from  Virginia  to  Bowyer  and 
others  for  the  50,000  acres  is  what  is  called 
an  "inclusive  grant;"  that  is,  lands  are  in- 
cluded within  its  bounds  which  were  ex- 
cepted from  the  operation  of  the  patent. 
Tliis  patent  excluded  13,690  acres  for  prior 
claims.  The  deed  from  Jinks  to  See  also 
excluded  the  same  lands  covered  by  prior 
claims  which  were  excepted  in  the  said  pat- 
ent, as  also  several  thousand  acres  which 
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Jinks  had  disposed  of  before  he  conveyed  to 
William  Logan.  The  deed  of  Jinks  may  be 
thus  called  an  "inclusive  deed."  The  deed 
from  William  Logan  to  James  H.  and  Jo- 
seph M.  Logan  is  a  quitclaim  deed.  James 
H.  Logan  and  Joseph  M.  Logan  also  ob- 
tained a  grant  from  Virginia,  dated  30th  No- 
vember, 1850,  for  816  acres  of  landi  claimed 
to  be  within  the  bounds  of  the  Breckenridge 
grant.  James  H.  Logan  and  his  father  long 
before  him  had  actual  possession  within  the 
bounds  of  what  he  claims  to  be  the  Breck- 
enridge survey,  and  he  continued  that  pos- 
session at  the  date  of  the  commencement  of 
this  suit.  Neither  side  had  actual  possession 
of  the  land  in  controversy  in  this  case,  but 
Logan  claims  constructive  actual  possession 
by  reason  of  his  possession  inside  of  the 
Breckenridge  survey.  Logan  asserts  that  the 
land  claimed  by  the  defendants  is  inside  his 
part  of  the  Breckenridge  grant.  The  claim 
of  the  defendants  is  under  a  grant  from  the 
state  of  Virginia  to  J.  M.  Bennett  and  John 
S.  Hoffman  for  990  acres,  dated  1st  Febru- 
ary, 1854,  which  came  by  conveyance  to  de- 
fendant Wirt  C.  Ward,  with  whom  Elihu 
Hutton  had  an  interest.  The  defendants 
also  set  up  a  claim  under  a  grant  of  105,000 
acres,  known  as  the  "Welsh  survey,"  which 
Hutton  claims.  The  bill  avers  that,  under 
these  grants  to  Bennett  and  Hoffman  and 
Welsh,  the  defendants  Ward  and  Hutton  set 
up  a  claim  adverse  to  Logan,  but  averred 
no  actual  possession  in  them. 

Counsel  for  Logan  devotes  effort  to  sus- 
tain equity  jurisdiction  in  this  case,  seeming 
to  doubt  it  because  of  the  well-known  rule 
that  equity  ^ill  not  try  title  to  land.  It  is  true 
that  tliis  is  practically  an  ejectment  in  equi- 
ty, because  it  is  only  a  battle  between  dis- 
tinct and  adversary  titles;  but  the  case 
falls  under  the  head  of  equity  jurisdiction 
to  dispel  cloud  over  title  to  land  arising 
from  adverse  claim.  There  is  some  evidence 
in  the  case  tending  to  show  that  the  de- 
fendants were  in  possession  of  the  disputed 
land,  and,  if  that  were  in  fact  so,  I  do  not 
think  a  suit  in  equity  could  be  sustained, 
since,  by  common  law,  I  think  it  is  clear  that 
where  one  man  is  in  actual  possession,  and 
another  enters  upon  him  under  adverse 
claim,  the  true  owner  may,  by  common  law, 
regardless  of  our  ejectment  statute,  sus- 
tain ejectment.  The  intruder's  entry  is  a 
disseisin  or  ouster,  but  only  a  partial  one, 
to  the  extent  of  his  indosure;  his  adversary 
still  retaining  his  former  possession.  Tay- 
lor V.  Burnsides,  1  Gratt.  165;  Core  t.  Fau- 
pel,  24  W.  Va.  246.  The  true  owner,  still 
remaining  in  possession,  may  treat  his  ene- 
my's entry  as  an  ouster,  and  sue  in  eject- 
ment. "The  plaintiff,  in  possession  of  a  por* 
tion  of  the  premises,  may  bring  ejectment 
for  the  remainder  in  the  defendant's  pos- 
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session."  1  Am.  &  Eng.  En&  Law,  2d  e^ 
p.  526;  Tapscott  t.  Cobbs,  11  Oratt.  172; 
Witten  V.  St.  Oair,  27  W.  Va.  771;  Stuart 
V.  Coalter,  4  Rand.  (Va.)  74,  16  Am. 
Dec.  731.  Therefore,  if  in  fact  defendants 
were  in  possession  when  suit  was  begun,  I 
think  there  could  be  no  jurisdiction  in  equi- 
ty, because,  before  our  present  ejectment 
statute,  ejectment  would  lie.  Equity  long 
ago  assumed  jurisdiction  to  remove  doud, 
but  only  in  favor  of  one  in  possession,  be- 
cause he  could  not  sue  in  ejectment,  but 
where  botli  are  in  possession  he  can  sue  by 
common  law.  Virginia  Coal  &  I.  Co.  v.  Kel- 
ly, 1)3  Va.  332, 24  S.  E.  1020.  But  the  evi- 
dence shows  that  the  defendants  were  not 
in  possession  actual  when  this  suit  began, 
and  counsel  for  defendants  do  not  base  any 
stand  on  that  theory.  The  bill  states  only 
hostile  claim,  not  possession.  The  evidence 
shows  that  William  Logan  and  his  sons  un- 
der him  had  possession  many,  many  years 
before  this  suit, — seventy-five  or  eighty 
years, — and  James  H.  Logan  continued  in 
possession  actual.  Some  evidence  goes  to 
show  that  some  years  before  the  suit  was 
brought  a  cabin,  or  rather  a  shanty,  was 
built  on  the  land  in  a  trackless  wilderness, 
and  during  one  summer  one  Salisbury  one 
night  in  the  week  slept  in  it;  his  actual  resi- 
dence with  his  family  being  elsewhere. 
There  was  no  inclosure  or  cultivation.  It 
was  mere  nominal,  transient  possession  of 
nights.  It  was  no  open,  notorious,  contin- 
uous occupation.  It  was  not  possession 
actual  in  the  eye  of  the  law.  Hutchison, 
Land  Titles,  S  365;  Anderson  v.  Harvey,  10 
Gratt.  386.  Therefore  there  is  jurisdiction 
in  equity  for  this  suit,  and  we  pass  to  a 
consideration  of  its  merits. 

This  is  an  ejectment  in  equity,  because  a 
contest  between  hostile  titles;  and  in  it  we 
must  apply  the  rule  in  ejectment  that  a 
plaintiff  must  recover  upon  the  strength  of 
his  own  title,  no  matter  how  weak  his  op- 
ponent's title  may  be.  Those  only  who  have 
a  clear  title  connected  with  actual  possession 
have  a  right  to  claim  the  interference  of 
equity  to  dispel  a  cloud  over  their  title. 
Mills  V.  Henry  Oil  Co.  57  W.  Va.  255,  50  S. 
E.  157;  Hitchcox  v.  Morrison,  47  W.  Va.  206, 
34  S.  E.  993;  Christian  v.  Vanoe,  41  W.  Va. 
754,  24  S.  E.  596;  Moore  v.  McNutt,  41  W. 
Va.  695,  24  S.  E.  682;  Hogg,  Eq.  Pr.  83;  Hel- 
den  v.  Hellen,  80  Md.  616,  45  Am.  St.  Rep. 
371,  31  Atl.  506;  Dewing  v.  Woods,  49  C.  C. 

A.  443,  111  Fed.  675,  and  citations  in  Judge 
Goff's  opinion.  The  plaintiff  cannot  recover 
-unless  he  fixes  on  the  ground  his  exterior 
boimdaries  by  lines  and  comers.  Holly  Riv- 
er Coal  Co.  ▼.  Howell,  36  W.  Va.  490,  15  8. 

B.  214.  The  plaintiff  cannot  meet  this  re- 
quirement. He  claims  under  the  Brecken- 
ridge  survey.  He  has  not  identified  it.  He 
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claims  that  the  defendants'  land  lies  within 
that  survey.  The  defendants  deny  it.  Kot 
a  corner  or  a  line  of  that  survey  is  proved. 
No  man  proves  that  ne  ever  saw  a  comer 
or  a  line  of  it.  No  reputation  thereof  is 
given.  Marstiller's  evidence  is  relied  on  by 
the  plaintiff.  He  is  a  young  mdn  of  only 
forty-two.  He  does  not  state  that  he  ever 
saw  what  he  knew  to  be  an  original  comer 
or  line  to  this  old  survey,  made  away  back 
in  1798.  He  tested  no  comers  or  lines.  It  is 
proved  that  clearing  and  fire  breaks  have 
destroyed  them,  if  ever  they  existed.  Mar- 
stiller  says  he  never  made  a  survey  of  the 
lines  of  the  Breckenridge  survey,  but  simply 
believes  that  a  plat,  made  by  the  attorney 
for  the  purpose  of  this  case,  truly  represents 
that  survey;  or  rather  he  says  that,  if  the 
plat  made  by  counsel  to  show  Logan's  claim 
is  correct,  it  would  cover  the  controverted 
land;  but  he  does  not  say  it  is  correct.  It 
is  only  fair  to  Marstiller  to  say  that  he  re- 
pudiates speaking  from  actual  knowledge. 
He  says,  as  a  sample  of  his  evidence,  "No, 
sir;  of  my  own  knowledge  X  don't  know 
this."  Taking  his  whole  evidence,  it  is  man- 
ifest that  he  knows  nothing  of  the  actual 
location  of  the  survey,  and  simply  has  an 
opinion  as  to  its  location,  stanaing  on  no 
basis.  The  same  may  be  said  of  Tallman's 
evidence.  He  is  fifty-six  years  of  age.  He 
says  he  knows  of  the  survey  only  in  a  gen- 
eral way.  When  asked  if  he  knew  the 
Breckenridge  survey,  he  replies,  "I  know  of 
it  in  a  general  way."  He  never  ran  or  test- 
ed any  of  its  known  lines.  Though  asked 
if  he  had  seen  any  of  the  original  comers  or 
marked  lines,  he  could  not  say  that  he  had. 
He  said  he  did  not  give  much  attention  to 
marks  when  he  was  running  a  line  or  two 
at  the  request  of  the  plaintiff's  attorney  in 
this  case.  He  said  he  was  not  definite 
about  the  lines. 

Next  take  the  evidence  of  James  H.  Logan, 
himself  a  surveyor.  I  can  safely  say  that 
if  any  living  man  could  be  brought  to 
identify  this  survey,  it  Would  be  Logan.  He 
says  he  was  'bom  in  1816,  and  with  his 
father  moved  from  Rockbridge  county,  Vir- 
ginia, to  tius  survey,  in  1827.  His  father 
claimed  it,  and  resided,  as  claimed,  within 
the  survey.  James  H.  Logan  and  his  broth- 
er claimed  it  for  years.  He  knew  it  when  a 
young,  active  man,  when  the  marked  trees 
constituting  its  lines  and  comers  were  yet 
probably  standing.  He  was  a  practical  sur- 
veyor, deputy  of  the  qounty  surveyor.  In 
all  his  surveying,  in  all  the  surveying  of 
those  old  surveys,  he  does  not  tell  us  on 
the  witness  stand  that  he  saw  or  knew  a 
marked  corner  or  line  tree  of  this  old  survey, 
or  had  one  shown  him  by  an  ancient.  He 
said  distinctly,  "I  have  never  made  a  survey 
of  these  lines  of  the  Breokenridge  survey. 
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bnt  believe  it  is  correct  as  laid  down  in  the 
map."  He  refers  to  the  map  or  plat  used 
in  the  present  case.  He  does  not  claim  to 
know  •  comer  or  line/  except  from  mere 
Itearsay, — not  that  even.  His  evidence  is 
wholly  insufficient  to  identify  and  establish 
this  survey.  The  great  point  of  controversy 
in  this  case  is  the  location  of  the  western 
line  of  the  Breckenridge  survey,  as  James 
H.  Logan  claims  a  part  of  it  lying  between 
Elk  Water  run  and  the  western  line  of  the 
survey.  Is  the  land  in  controversy  inside 
of  the  western  line  as  claimed  by  Logan,  or 
outside  of  it  as  claimed  by  the  defendants? 
The  evidence  does  not  answer  this  question, 
unless  it  answers  it  for  defendants.  The 
burden  is  on  the  plaintiff  to  show  that  the 
land  he  claims  is  inside  the  line.  Logan 
says  himself,  as  a  witness:  "I  do  not  know 
exactly  where  the  western  boundary  line  of 
the  Breckenridge  survey  is  located.  I  never 
run  it."  His  own  action  and  declarations  in 
the  past  strongly  war  against  his  claim  in 
this  case.  He  was  a  surveyor,  and  in  1846 
as  deputy  surveyor  of  Randolph  county  he 
made  a  survey  for  an  entry  of  430  acres  for 
himself  and  his  brother,  and  in  it  he  makes 
its  lines  call  for  a  Breckenridge  line.  That 
would  make  the  Breckenridge  line  have  a 
location  far  from  the  line  he  claims  now  to 
be  its  western  line  in  this  suit,  and  would 
locate  it  as  the  defendants  daim  it,  and 
throw  the  land  contested  in  this  case  out- 
side the  Breckenridge  survey.  Now,  this  is 
strong  evidence  against  Logan.  When  he 
was  a  young  man  of  thirty  years,living  right 
in  the  Breckenridge  survey,  as  he  claims, 
while  yet  its  comer  and  line  trees  were  like- 
ly standing  and  ascertainable,  he  fixed  that 
line  in  a  different  place  from  where  he  now 
claims  it.  He  would  be  then  likely  to  know 
the  comers  and  the  lines;  but,  if  he  did 
know  them,  he  does  not  tell  us  so  now  as  a 
witness.  If  he  cannot  locate  them,  who 
cant  But  he  says  he  cannot  do  so.  He 
does  not  do  so.  Away  back  many  years  he 
told  several  persons,  who  are  witnesses  in 
this  case,  that  the  western  line  of  the  Breck- 
enridge survey  was  along  the  430  acres,  or 
where  the  defendants  would  locate  it,  not 
where  Logan  now  claims  it  to  be.  He  ad- 
mitted that  the  Bennett-Hoffman  did  not 
conflict  with  his  land.  I  would  not  cast 
aspersion  upon  the  memory  of  Mr.  Logan, 
and  I  think  this  is  to  be  explained  by  the 
fact,  manifested  by  his  whole  deposition, 
that  he  did  not  know  the  location  of  this  line. 
We  are  referred  to  this  particular  portion  of 
his  evidence:  He  was  asked,  "Do  you  know 
where  the  beginning  comer  of  the  Brecken 
ridge  survey  is?"  and  answered.  "Yes;  I 
know.  It  is  the  south  comer  of  the  old 
Jacob  Ward  place."  He  said  so  simply  be 
cause  the  patent  called  for  "a.  comer  to 
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lands  of  Jacob  Ward."  It  was  mere  opin- 
ion, a  "take  for  granted,"  because  he  did  not 
say  that  he  ever  saw  the  comer,  or  saw  a 
man  who  saw  it,  or  had  been  told  by  any- 
one who  knew  it.  He  says  he  did  not  of 
his  own  knowledge  know  a  comer.  Shall 
we  fix  the  comer  from  the  Jacob  Ward 
landT  That  is  not  located.  If  one  tract  is 
to  be  located  by  another,  that  other  must 
itself  be  located.  We  must  take  his  entire 
deposition  to  get  its  meaning. 

Stress  is  laid  upon  evidence  of  Tallman. 
He  surveyed  what  is  said  to  be  ^e  western 
line  of  the  Breckenridge  tract.  That  is  t'ne 
line  on  which  the  controversy  in  this  case 
hangs.  If  here,  the  plaintiff's  claim  covers 
the  land  in  controversy;  if  not  here,  it  does 
not.  He  ran  the  line  as  Logan  pointed  it 
out.  Logan  did  not  know  it, — nev^r  saw  a 
tree  of  it.  He  said  frankly:  "I  do  not 
know  exactly  where  the  western  botmdary 
line  of  the  Breckenridge  survey  is  located. 
I  never  ran  it."  Well,  Tallman  ran  this 
Hne  for  miles,  and  not  an  old  line  tree  did 
he  find.  He  says  so.  On  another  line  he 
saw  two  marked  trees,  but  could  not  say 
they  were  corners.  He  had  no  ax,  did  not 
block  any.  He  said  of  these  trees,  "Don't 
know  whether  they  were  original  comers  or 
not."  Not  one  tree  does  he  prove  to  be  a 
comer  or  line  tree.  Not  a  witness  says  he 
ever  looked  upon  a  comer  or  line  tree  of  this 
old  survey.  Logan  was  on  the  ground  from 
1827  near  the  beginning  comer,  but  never 
saw  it  or  any  other  comer  or  line  tree.  He 
does  not,  nor  does  any  witness,  say  that  any 
old  man  pointed  out  or  said  that  any  tree 
belonged  to  the  survey.  Not  even  the  slight- 
est reputation  of  any  tree's  belonging  to  the 
svirvey  is  shown.  Harriman  v.  Brown,  8 
Leigh,  607,  allows  proof  of  declarations  to 
prove  identity  of  a  comer  by  a  person  de- 
ceased having  peculiar  means  of  knowledge, 
as  a  surveyor  or  chain  carrier  on  the  original 
survey,  or  the  owner  of  the  tract  or  adjoin- 
ing tract  of  same  boundary,  or  tenants  and 
others  whose  duty  or  interest  would  lead  to 
diligent  and  accurate  information,  always 
excluding  declarations  liable  to  suspicion  of 
bias  from  interest.  No  evidence  of  this  kind 
even  was  offered.  There  is  a  total  want  of 
evidence  to  identify  the  Breckenridge  sur- 
vey, or  to  show  that  its  western  line  covers 
the  disputed  land.  Logan  proves  no  title  to 
it.  I  think  that  not  only  does  the  evidence 
of  plaintiff  fail  to  prove  that  the  Brecken- 
ridge survey  covers  the  land  in  dispute,  but 
proves  that  it  does  not  do  so. 

As  to  any  claim  under  the  See  deed,  that 
is  liable  to  the  same  objection  just  stated. 
It  is  not  located;  for  the  See  land  is  the 
Breckenridge  land.  Besides,  the  deed  from 
See  to  Logan  being  a  quitclaim  dee^i^t- 
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ing  after  the  conveyance  from  William  Lo- 
gatn  to  James  H.  Logan  and  Joseph  AL  Lo- 
gan, they  could  derive  no  title  from  it.  Such 
a  deed  does  not  pass  after-acquired  land. 
Such  title  as  William  Logan  had  to  it  went 
to  his  heirs,  and  they  are  not  joined  in  tliis 
suit,  as  they  must  be  to  recover;  they  being 
parceners.  Newell,  Ejectment,  64;  7  Enc 
PI.  &  Fr.  p.  317;  Marshall  v.  Palmer,  91 
Va.  344,  50  Am.  St.  Rep.  838,  21  S.  R  672; 
Nye  T.  Lovitt,  92  Va.  710,  24  S.  E.  346.  This 
is  another  l>ar  against  Logan's  recovery  in 
this  suit.  The  bill  alleges  that  the  Bredc- 
enridge  tract  was  sold  for  direct  taxes,  pur- 
chased by  Jinlcs,  and  by  him  conveyed  to 
See,  and  by  him  conveyed  in  part  to  Wil- 
liam Logan.  The  bill  does  not  assail  this 
tax  title,  but,  on  the  contrary,  puts  it  for- 
ward as  a  good  title.  It  is  vested  in  Wil- 
liam Logan's  heirs,  of  whom  we  Icnow  there 
were  several.  Is  it  not  an  outstanding  title  T 
I  see  another  reason  against  Logan's  suc- 
cess in  this  suit.  Logan  presents  deeds  to 
his  father  for  only  two  of  the  four  shares 
of  the  patentees  under  the  Breckenridge  pat- 
ent; but  for  want  of  deeds  from  the  other 
two  patentees  under  the  Breckenridge  pat- 
ent he  summons  th«  doctrine  that  from  long 
possession  the  law  will  presume  conveyances 
from  them  to  his  father  or  to  him.  There 
is  a  salutAiy  principle  that  from  long  pos- 
session the  law  sometimes  presumes  a  grant, 
in  order  to  quiet  possession  and  make  it 
consistent  with  rightful  title.  The  tooth  of 
time  may  have  destroyed  the  deeds.  Under 
this  rule  this  court  raised  a  presumption 
that  Lord  Fairfax  had  granted  to  Virginia 
tite  famous  Berkeley  Springs  property  now 
owned  by  this  state.  Virginia  and  this  state 
had  held  long,  long  possession,  but  showed 
no  grant.  One  was  presumed.  Smith  v. 
Cornelius,  41  W.  Va.  69,  30  L.R.A.  747,  23  S. 
K.  599.  It  is  established  that  grants  from 
the  state  will  be  so  presumed.  Matthews  v. 
Burton,  17  Gratt.  312;  1  Greenl.  Ev.  S  45. 
A  deed  from  a  vendor  to  a  vendee  may  be 
presumed  to  save  land  from  forfeiture.  Hale 
V.  Marshall,  14  Gratt.  489.  Valuable  dis- 
cussion of  this  interesting  subject  will  be 
found  in  University  of  Vermont  v.  Reynolds, 
3  Vt.  642,  23  Am.  Dec.  234;  1  Jones,  Ev.  {} 
72,  73,  74.  But  this  presumption  is  raised 
to  protect  a  title  apparently  good,  but  want- 
ing a  formal  grant.  It  is  only  where,  but 
for  such  grant,  possession  would  be  wrong- 
ful. 1  Greenl.  Ev.  S  46.  But  this  presump- 
tion cannot  be  raised  to  prove  an  ouster  by 
one  joint  tenant,  parcener,  or  tenant  in  com- 
mon of  another,  or  to  prove  a  grant  from 
one  to  another.  In  this  state  the  law  is 
confirmed  by  numerous  oases  that  the  pos- 
session of  one  such  person  is  the  possession 
of  the  others;  and  there  can  be  no  adverse 
claim  or  title,  unless  there  is  actual  ouster 
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and  notice  or  knowledge  of  hostile  claim 
brought  heme  to  the  other  party.  Mere  si- 
lent possession  by  one,  no  matter  how  long 
continued,  does  not  destroy  the  right  of  an- 
other, unless  there  be  ouster,  or  adverse 
claim  with  notice  to  the  other  of  adverse 
daim.  Justice  v.  Lawson,  46  W.  Va.  163, 
33  S.  E.  102;  Cochran  v.  Cochran,  56  W.  Va. 
178,  46  S.  E.  924;  Cooey  v.  Porter,  22  W.  Va. 
121;  Boggess  v.  Meredith,  16  W.  Va.  1. 
"Where  the  possession  of  one  is  entirely  con- 
sistent with  title  in  another,  such  possession 
cannot  give  rise  to  a  presumption  of  a  con- 
veyance from  the  latter."  2Z  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  1200.  Ricard  v.  Williams, 
7  Wheat.  69,  6  L.  ed.  398,  says  that  this  pre- 
sumption can  never  arise  "where  all  the  dr- 
ciunstances  are  perfectly  consistent  with  the 
nonexistence  of  a  grant."  As  the  possession 
of  one  joint  tenant  is  consistent  with  that 
of  another, — ^is  in  fact  his  possession, — ^the 
law  raises  no  presumption  that  the  other 
has  conveyed  his  title  to  the  one  in  posses- 
sion. No  presumption  is  raised  that  two  of 
the  patentees  conveyed  their  shares  to  Wil- 
liam Logan,  or  that  William  Logan's  heirs 
conveyed  their  right  under  the  See  deed  to 
James  H.  Logan.  Their  rights  are  outstand- 
ing. 

There  is  another  insuperable  obstacle  in 
the  way  of  the  plaintiffs'  success.  The 
Breckenridge  grant  and  the  Jinks  deed  being 
an  inclusiv«  grant  and  deed, — that  is,  ex- 
cluding from  their  operation  certain  lands 
and  passing  no  title  to  the  excepted  land, — 
Logan  must  show  that  the  land  he  seeks  t* 
assert  title  to  in  this  case  is  not  the  land  so 
excepted.  The  reason  for  this  will  be  found 
stated  in  Stockton  ▼.  Morris,  39  W.  Va.  432, 
19  S.  E.  631.  I  cannot  add  anything  to  what 
is  there  said,  except  to  add  to  the  authori- 
ties there  cited  the  case  of  Reusens  v.  Law- 
son,  91  Va.  227,  21  8.  E.  847.  That  case 
again  overrules  the  case  of  Hopkins  v.  Ward, 
6  Munf.  38,  and  holds  that  where  the  title 
papers  of  the  plaintiff  disclose  the  fact  tiiat 
the  exterior  boundaries  of  the  survey  upon 
which  a  grant  or  deed  to  one  under  whom 
he  claims  is  founded  include  lands  which 
have  been  excepted  from  the  operation  of 
the  grant,  or  land^  which  have  been  aliened 
si^ice  the  grant  was  issued  or  the  deed  made, 
and  which  have  been  excepted  from  the  op- 
eration of  the  deed  of  his  grantor,  it  is  in- 
cumbent on  the  plaintiff  to  show  tliat  the 
lands  in  controversy  are  not  within  the  ex- 
cepted lands;  also  later  case  of  Virginia  Coal 
&  L  Co.  V.  Keystone  Coal  &  L  Co.  101  Va. 
723,  46  S.  E.  291.  Does  not  Kenna  v.  Quar- 
rier,  3  W.  Va.  210,  hold  the  samet  There  is 
not  «  particle  of  evidence  in  this  ease  to 
meet  the  requirement  of  the  law;  none  to 
show  that  the  land  involved  in  this  suit  is 
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not  the  land  excepted  in  the  Breckenridge 
patent  and  See  deed  from  Jinks. 

There  is  another  bar  against  Logan's  re- 
coverj.  The  land  he  claims  from  the  de- 
fendants is  forfeited  for  omission  to  charge 
it  for  taxes.  The  Breckenridge  was  on  the 
books  down  to  18S1.  In  1852  William  Logan 
was  cnarged  with  6,000  acres,  transferred  to 
him  from  C.  C.  See.  He  abandoned  all  the 
land  save  that  part  conveyed  by  See  by 
omitting  from  tax  books.  The  6,000  acres 
continued  on  until  1866.  In  1857  Logan  is 
charged  with  4,750  acres,  in  lieu  of  6,000, 
and  was  charged  with  4,750  acres  down  to 
1860,  and  it  was  never  afterwards  on  the 
books.  That  is  the  last  charge  to  William 
Logan.  Never  was  any  of  this  land  under 
the  Breckenridge  title  charged  to  James  H. 
and  Joseph  H.  Logan,  because  the  quitclaim 
deed  to  them  from  their  father,  dated  15th 
May,  1851,  never  was  on  record  until  Au- 
gust 5,  1809.  Anyhow,  it  was  not  on  the 
books  to  them.  So  we  say  that  the  Breck- 
enridge was  not,  in  the  whole  or  part,  on  the 
books  after  1860.  That  forfeits  it  for  non- 
entry  under  article  13,  S  6,  Const.  It  is  true 
that  Logan  and  his  brother,  Joseph,  owned 
three  tracts  of  816,  1,000,  and  1,000  acres, 
and  they,  in  one  or  another  name,  have  been 
on  the  tax  books,  one  from  1861,  one  from 
1852,  one  from  1864;  but  their  title  to  the 
616  acres  came  from  a  grant,  30th  November, 
1850,  to  James  H.  and  Joseph  M.  Logan,  un- 
der a  deed  from  J.  M.  Crouch,  26th  April, 
1852,  for  1,000  acres,  and  a  deed  from  Adam 
See  for  1,000  acres,  31st  December,  1851. 
These  titles  were  not  under  their  father's 
title,  but  hostile  and  different.  These  were 
distinct  tracts,  of  prescribed  boundary,  not 
covering  the  land  in  dispute,  not  claimed 
to  do  so,  clearly  proved  not  to  do  so.  Their 
taxation  could  not  save  the  balance  of  the 
Breckenridge  land  from  forfeiture.  There 
is  no  identity  between  the  title  under  that 
grant  and  those  deeds  and  that  under  Wil- 
liam Logan;  no  identity  between  the  lands 
so  charged  and  that  in  dispute.  Though  in- 
side the  Breckenridge  bounds,  the  taxation 
of  tracts  of  specific  bounds  would  not  save 
from  forfeiture  lands  outside  the  bounds  of 
those  three  tracts.  The  taxation  of  2,816 
acres  of  specific  limits  would  not  save  the 
whole  50,000  acres.  I  repeat  that  the  three 
tracts  so  taxed  do  not  include  the  disputed 
land.  Any  right  to  that  under  the  Logan 
claim  is  outstanding  in  the  state,  not  in 
Logan. 

We  see  no  reason  to  differ  with  the  find- 
ing of  the  Circuit  Court,  and  therefore  af- 
firm its  decree. 

Poffenbarger,  J.,  dissenting: 

The  decree  in  this  cause,  which  the  court 
now  affirms,  does  not  merely  dismiss  the  bill 
(L.R.A.(N.S.) 


because  plaintiffs  fail  to  show  their  title  to 
the  land  covered  by  the  patent  which  they 
wish  to  cancel,  and  thus  remove  a  cloud 
from  their  title,  but  determines  that  the 
plaintiffs  have  no  title  and  that  the  defend- 
ants have.  The  decree  reads  as  follows:  "It 
is  therefore  adjudged,  ordered,  and  decreed 
that  the  plaintiffs  take  nothing  by  their 
said  bill  and  suit,  that  the  same  be  wholly 
dismissed,  and  that  the  said  defendants," 
etc.  Believing,  as  I  do,  that,  under  our 
practice, — the  ordinary  equity  jurisdiction, 
unaided  by  statute, — there  can  be  no  such 
thing  as  an  ejectment  in  eqtHty,  I  cannot 
concur  in  that  part  of  the  decision  which  af- 
firms the  adjudication  against  the  plaintiffs 
as  upon  the  merits.  I  think  the  bill  should 
have  been  dismissed  in  such  manner  as  not 
to  prejudice  any  rights  which  they  might 
assert  in  any  other  proper  proceeding  either 
at  law  or  in  equity.  The  theory  of  a  bill 
to  remove  a  cloud  is  clearly  and  well  stated 
by  the  supreme  court  of  Mississippi  in 
Phelps  V.  Harris,  61  Miss.  789,  as  follows: 
"This  jurisdiction  of  equity  cannot  properly 
be  invoked  to  adjudicate  upon  the  conQicting 
title  of  parties  to  real  «Btate.  That  would 
be  to  draw  into  a  court  of  equity  from  the 
court*  of  law  the  trial  of  ejectments.  He 
who  comes  into  a  court  of  equity  to  get  rid 
of  a  li!gal  title,  which  is  allowed  to  cast  a 
shadow  on  his  own  title,  must  show  clearly 
the  yalidity  of  his  own  title  and  the  in- 
validity of  his  opponent's."  This  was  quot- 
ed with  approval  by  the  Supreme  Court  of 
the  United  States  in  the  same  ease  on  ap- 
peal. 101  U.  S.  370,  376,  26  L.  ed.  856,  866. 
In  Orton  v.  Smitii,  IS  How.  263,  15  L.  ed. 
393,  Mr.  Jtutice  Grier  said:  "Those  only 
who  have  a  clear  legal  and  equitable  title  to 
land  connected  with  possession  have  any 
right  to  claim  the  interference  of  a  court 
of  equity  to  give  them  peace  or  dissipate  a 
cloud  upon  the  title."  This  court  asserts  the 
same  principle  and  rule  in  Harr  v.  Shaffer, 
45  W.  Va.  709,  31  S.  E.  905,  in  the  following 
language:  "A  party  who  files  a  bill  to  re- 
move a  cloud  from  his  title  to  a  tract  of 
land,  who  shows  on  the  face  of  his  bill  that 
he  has  no  title  to  the  land  himself,  and  no 
right  to  interfere  with  others  who  appear 
to  have  good  title  thereto,  is  not  entitled  to 
be  heard  in  a  court  of  equity,  and  his  bill 
will  be  dismissed."  See  Hogg,  Equity  Prin- 
ciples, i  46.  The  principle  is  strikingly  illus- 
trated in  McRee  v.  Gardner,  131  Mo.  699,  S3 
S.  W.  166,  in  which  the  court  held  a*  fol- 
lows; "Where  a  bill  to  remove  a  cloud  on 
the  title  to  land  is  dismissed  because  plain- 
tiff is  not  in  possession,  the  judgment  should 
not  be  so  absolute  as  to  constitute  a  bar 
to  the  maintenance  by  plaintiff  of  another 
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form  of  action    ...    be  may  have  to  the 
land."  Originally,  equity  jurisdiction  to  quiet 
title  did  not  arise  until  after  one  or  more 
trials  in  ejectment.    Stark  t.  Starr,  6  Wall. 
402,  18  L.  ed.  925.    Mr.  Justice  Field  said: 
"The  equity  asserted  in  such  cases  had  its 
origin  in  the  prolonged  litigation  which  the 
action  of  ejectment  permitted.    That  action 
being  founded  upon  a  fictitious  demise  be- 
tween fictitious  parties^  a  recovery  therein 
constituted  no  bar  to  a  second  similar  ac- 
tion, or  to  any  number  of  similar  actions 
for  the  same  premises.    With  slight  changes 
in  these  fictions  a  new  action  might  be  in- 
stituted and  conducted  as  though  no  pre- 
Tious   action    had    ever    been   commenced. 
Thus,  the  party  in  possession,  though  suc- 
cessful in  every  case,  might  be  harrassed,  if 
not  ruined,  by  the  continued  litigation.    To 
prevent  such  litigation  after  one  or  more 
trials,  and  to  secure  peace  to  the  party  in 
possession,  courts  of  equity  interposed  upon 
proper  application  and  terminated  the  con- 
troverey."     This  jurisdiction  to  quiet  title 
differs  from  the  jurisdiction   to  remove   a 
cloud,  but  it  falls  short  of  an  ejectment.    It 
proceeds  upon  the  assumption  of  a  perfect 
title  in  the  plaintiff,  ascertained  and  deter- 
mined in  a  court  of  law,  and  does  not  open 
the  doors  of  the  equity  court  to  a  retrial  of 
the  matters  which  have  been  determined  in 
the  law  court.     It  has  jurisdiction  to  re- 
strain one  of  the  parties  from  vexatiously 
relitigating  questions  of  title  which  have  al- 
ready been  settled  in  the  legal  forum.    In 
order  to  invoke  such  jurisdiction,  the  plain- 
tiff must  show  his  possession  and  his  per- 
fect title.    Thus,  he  may  call  in  a  paper  un- 
der which  his  adversary  claims,  and  cause  it 
to  be  canceled,  to  the  end  that  it  may  no 
longer  be  the  means  of  annoyance  to  him. 
So  a  bill  to  remove  a  cloud  invokes  a  juris- 
diction which  goes  only  against  the  paper 
title   of   the   adversary,   to   cancel   it  be- 
cause of  its  invalidity  in  some  respect,  so 
that  no  vexatious  litigation  may  be  predi- 
cated upon  it.    The  plaintiff  cannot  call  for 
the  exercise  of   that  jurisdiction  until   he 
shows  title  in  himself  and  possession  of  the 
property.    If  he  fails  to  do  this,  he  is  not 
in  a  position  to  invoke  the  jurisdiction  of 
the  court,  and  his  bill  should  merely  be  dis- 
missed, not  because  the  defendant  has  su- 
perior title,  but  because  the  court  cannot 
adjudicate  anything,  as  between  them,  ex- 
cept that  the  plaintiff  is  not  in  a  position  to 
demand  cancelation  of  the  defendant's  title 
papers.     Equity    cannot    try  questions  of 
title,  unless  jurisdiction  be  obtained  upon 
some  equity  in  the  party.    Freer  v.  Davis, 
62  W.  Va.  1,  69  L.RjL  666,  94  Am.  St.  Rep. 
896,  43  S.  E.  164.     In  this  class  of  oases, 
the  plaintiff  shows  no  equity,  and  can  show 
none,  until  he  has  established  his  title  in 
BLJl.A(N.S.) 


possession.  When  he  fails  to  do  this,  he  fails 
to  bring  himself  and  his  adversary  within 
the  jurisdiction  of  the  court,  and  want  of 
jurisdiction  is  all  the  court  can  declare  or 
adjudicate. 


DISTRICT    OF    COLUMBIA    COURT    OF 
APPEALS. 

CHARLES  A  DE  ARNAUD,  Appt., 

V. 

FRED  0.  AINSWORTH. 
(84  App.  D.  0.  167.) 

Libet-oSBcial  report— privilege. 

1.  A  report  by  the  proper  o£SciaI  of  the 
War  Department  to  the  Secretary  of  War 
as  to  the  merits  of  a  claim  for  a  medal  of 
honor  for  services  of  a  soldier  in  an  action 
which  has  been  referred  to  him  for  investi- 
gation, which  report  contains  nothing  that 
does  not  relate  to,  or  reflect  upon,  the  char- 
acter of  claimant  and  the  foundation  of  his 
claim,  is  absolutely  privileged,  notwith- 
standing the  motive  which  may  have  actu- 
ated the  maker,  or  the  mistakes  of  fact 
which  it  may  contain. 

Same — ^public  docament. 

2.  Handing  to  another  a  copy  of  a  Sen- 
ate document  containing  a  report  of  an  ofiS- 
cial  of  the  War  Department  adverse  to  a 
claim  for  a  medal  of  honor  for  distinguished 
service  in  the  Army  is  not  a  libelous  publi- 


Case  Note. — Official  report  by  executive  or 
administrative  officer  as  privileged  communi- 
cation.— It  seems  to  have  been  the  uniform 
tendency  of  American  courts — at  least  until 
the  case  of  Spalding  v.  Vilas,  Itil  U.  S. 
483,  40  L.  ed.  780,  16  Sup.  a.  Rep.  631,  de- 
cided in  1896 — ^not  to  extend  the  rule  of  ab- 
solute privilege  in  libel  and  slander  beyond 
judicial  and  legislative  proceedings.  But 
that  decision  must  be  accepted  as  extending, 
perhaps  rightly,  the  protection  of  such  rule 
to  the  heads  of  the  executive  departments 
of  the  government,  when  engaged  m  the  dis- 
charge of  their  duties  imposed  upon  them  by 
law.  But  a  further  extension  of  this  protec- 
tion is  surely  a  serious  question  for  our 
courts.  Is  it  wise  to  protect  every  petty  of- 
ficer of  the  government  to  such  an  extent 
that  he  may,  under  the  disguise  of  duty, 
safely  make  all  sorts  of  false  and  malicious 
charges  against  others,  and  hold  them  up  to 
the  scorn  or  ridicule  of  all  who  have  access 
to  official  documents,  without  the  injured 
party  being  entitled  to  legal  redress?  In- 
deed, so  conservative  have  been  the  state 
courts  in  this  regard,  that  there  is  but  one 
state  in  which  the  protection  of  absolute 
privilege  has  not  been  strictly  limited  to 
judicial  and  legislative  proceedings;  and 
even  there  it  is  doubtful  if  it  was  really  in- 
tended to  multiply  occasions  for  its  appli- 
cation. 

In  Wachsmuth  v.  Merchants'  Nat.  Bank, 
96  Mich.  427,  21  L.R.A.  278,  56  N.  W.  9, 
which  was  an  action  for  false  imi>risoument 
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cation  of  the  matter  therein  contained,  since 
the  report  is  a  public  document  which  every- 
one may  circulate,  receive,  and  inspect. 

(October  11,  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Supreme  Court  for  the  District  of 
Columbia  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  the  alleged 
publication  of  a  libel.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  P.  B.  Sands,  A.  A.  Lipscomb, 
and  W.  L.  Elteilch  for  appellant. 

Messrs.  Morgan  H.  Beach,  Charles  A. 
Keigwin,  and  Jesse  C.  Adkins,  for  appellee: 

The  original  report  was  and  is  absolutely 
privileged. 


Bradley  v.  Fisher,  13  Wall.  335,  20  L.  ed. 
646;  Randall  v.  Brigham,  7  Wall.  523,  19  L. 
ed.  285;  Hunckel  v.  Voneiff,  69  Md.  179,  9 
Am.  St.  Rep.  413,  14  Atl.  500,  17  Atl.  1056; 
Bartlett  v.  Christhilf,  69  Md.  219,  14  AtL 
518;  Maulsby  v.  Reif snider,  69  Md.  143,  14 
Atl.  505;  Harlow  v.  Carroll,  6  App.  D.  C 
128;  Newell,  Defamation,  pp.  418,  419,  423; 
Vogel  v.  Gruaz,  110  U.  S.  311,  28  L.  ed.  158,  4 
Sup.  Ct.  Rep.  12;  Re  Quarles,  158  U.  S.  532, 
39  L.  ed.  1080,  15  Sup.  Ct.  Rep.  959;  Spald- 
ing T.  Vilas,  161  U.  S.  483,  40  L.  ed.  780,  IS 
Sup.'  Ct.  Rep.  631 ;  Dawkins  v.  Rokeby,  L. 
R.  7  H.  L.  766;  Dawkins  v.  Paulet,  L.  R.  5 
Q.  B.  04;  Chatterton  v.  Secretary  of  State 
[1895]  2  Q.  B.  189;  Home  v.  Bentinck,  2 
Brod.  &  B.  130;  Greenl.  Ev.  §  251;  Worthing- 
ton  T.  Scribner,  100  Mass.  487,  12  Am.  Rep. 


on  a  capias  for  libel,  based  upon  a  resolution 
offered  by  the  plaintiff  to  the  city  council 
of  which  he  was  a  member,  it  was  held  that 
the  affidavit  upon  which  the  capias  was 
issued  showed  on  its  face  that  the  resolution 
charged  to  be  libelous  was  absolutely  privi- 
leged because  "in  the  line  of  the  plaintiff's 
duty  as  a  public  officer."  Though  not  an 
action  for  libel,  this  case  is  here  noticed  be- 
cause it  was  upon  its  authority  that  the 
same  court's  decision  was  based  in  Trebil- 
eock  V.  Anderson,  117  Mich.  39,  75  N.  W. 
129,  in  which  it  was  held  that  the  written 
message  of  the  mayor  to  the  common  council 
of  a  city,  announcing  his  veto  of  a  resolu- 
tion of  that  body,  and  giving  his  reasons 
therefor,  was  absolutely  privileged,  so  far, 
at  least,  as  the  matter  therein  contained  was 
pertinent  to  the  subject  treated.  As  the  of- 
ficers involved  in  both  these  cases  were 
members  of  legislative  bodies,  it  may  be 
that  the  Michigan  court  would  not  assent  to 
the  proposition  that  they  had  thereby  ex- 
tended the  protection  of  absolute  privilege 
to  everyone  acting  in  his  "line  of  duty  as  a 
public  officer." 

The  cases  are  numerous,  however,  in  which 
official  reports  and  communications  have 
been  held  to  be  qualifiedly  or  conditionally 
privileged, — ^that  is,  not  actionable  without 
proof  of  malice  in  fact;  and  this  rule  has 
been  applied  to  the  following  reports  and 
communications : 

The  report  of  a  committee  appointed  by 
the  people  of  a  school  district  to  investigate 
the  matter  of  an  action  in  ejectme;it  brought 
against  the  school  teacher  for  the  school- 
house.  Haight  V.  Cornell,  15  Conn.  74.  The 
court  said  that,  if  the  report  made  by  the 
defendants  "was  honestly  and  fairly  made 
without  malioe  and  with  the  design  of 
placing  the  facts  truly  before  the  district 
for  their  sanction,  and  to  enable  them  to 
judge  as  to  the  proper  course  to  be  pursued 
in  relation  to  the  suit,  they  were  justified." 

A  written  communication  made  by  a  road 
commissioner  in  the  line  of  his  duty  as  such 
to  the  county  commissioners  of  roads  and 
revenues.  Pearce  v.  Brower,  72  Ga.  243. 
The  court  added  that,  "if  the  privilege  was 
used  merelv  as  a  cloak  for  venting  private 
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malice,  and  not  bona  fide  in  promotion  of 
the  object  for  which  the  privilege  is  granted, 
then  the  plaintiff  could  recover." 

Statements  by  a  county  superintendent  of 
schools  of  his  reasons  for  revoking  the  cer- 
tificate of  a  teacher,  made  at  a  public  meet- 
ing of  the  school  board.  Rausch  v.  Ander- 
son, 75  ni.  App.  526. 

A  report  to  the  court  by  the  grand  jurors, 
made  in  good  faith  in  the  belief  that  such 
report  was  within  the  discharge  of  their 
duty.    Rector  v.  Smith,  11  Iowa,  302. 

The  report  of  an  aldermanic  committee 
appointed  to  investigate  charges  against  a 
certain  saloon  keeper,  as  being  in  the  dis- 
charge of  an  official  duty,  where  the  power 
to  regulate  saloons  is,  by  law,  conferred  on 
the  mayor  and  aldermen  of  cities.  Weber 
T.  Lane,  99  Mo.  App.  69,  71  S.  W.  1099. 

Charges  by  the  superintendent  of  a  state 
charitable  institution  against  the  head  of 
a  department  under  him,  made  at  a  meeting 
of  the  executive  committee  of  the  trustees, 
where  it  was  -the  superintendent's  duty  to 
attend  such  meetings,  and  to  take  part  in 
discussions,  and  to  make  reports  to  the 
trustees  in  writing.  Hemmens  v.  Nelson, 
138  N.  Y.  617,  20  L.R.A.  440,  34  N.  E.  342. 

Statements  by  a  superintendent  of  a  city 
water  department,  made  in  response  to  an 
inquiry  addressed  to  him  by  his  superiors  in 
office,  and  within  the  scope  of  his  duties. 
Stevenson  v.  Ward,  48  App.  Div.  291,  62 
N.  Y.  Supp.  717.       , 

The  report  of  a  committee  appointed  at  a 
public  school  meeting  to  investigate  th« 
financial  report  of  the  school  trustees,  whidi 
report  of  the  committee  was  read  before  the 
school  meeting,  and  subsequently  published. 
Lent  V.  Underbill,  64  App.  Div.  609,  66  N.  Y. 
Supp.  1086. 

The  official  report  of  the  principal  of  a 
city  school  to  the  city  superintendent  of 
schools  concerning  the  work  of  a  teacher  in 
the  principal's  school.  Walker  v.  Best,  107 
App.  Div.  304,  95  N.  Y.  Supp.  151. 

The  report  of  a  committee  appointed  by 
the  governor  of  a  state  to  mvestigate 
charges  against  the  board  of  state  charities 
and  corrections.  Re  Investigating  Commis- 
sion, 16  R.  L  751,  11  AtL  429. 
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736;  Dawkina  ▼.  Rokeby,  L.  R.  8  Q.  B.  269; 
United  States  t.  Moses,  4  Wash.  C.  C.  726, 
Fed.  Cas.  No.  15,826;  Lake  v.  King,  1  Wms. 
Saund.  131;  Harris  t.  Huntington,  2  Tyler 
(Vt.)  129,  4  Am.  Dec.  728;  Larkin  r.  Noo- 
nan,  19  Wis.  89;  Thorn  v.  Blanchard,  6 
Johns.  508. 

Where  a  document  is  so  far  privileged  that 
the  original  cannot  be  admitted  in  evidence, 
neither  can  a  copy  be  relied  upon. 

Home  V.  Bentinck,  supro;  Dawkins  t. 
Rokeby,  Ia  B«  8  Q.  B.  269;  Chatterton  t. 
Secretary  of  State,  supra;  Wason  v.  Walter, 
L.  R.  4  Q.  B.  73. 

The  publication  to  Hill  was  absolutely 
privileged  because  the  report  was  then  a 
public  document. 

King  T.  Wright,  8  T.  R.  293;  Stookdale 


V.  Hansard,  2  Moody  &  R.  9,  0  Ad.  &  El.  13, 
11  Ad.  &  EL  297;  Re  Middlesex,  11  Ad.  ft 
EL  273. 

Alvey,  C3i.  J.,  delivwed  the  opinion  of  the 
court: 

This  is  an  action  for  an  alleged  libel, 
brought  by  Charles  A.  De  Arnaud  against 
Frederick  C.  Ainsworth.  The  judgment  be- 
low was  for  the  defendant,  and  the  plain- 
tiff ha«  appealed. 

The  plaintiff  in  his  declaration,  contain- 
ing three  counts,  in  a  long  prefatory  state- 
ment by  way  of  inducement,  among  other 
things,  alleges  that  on  or  about  the  Sth 
day  of  September,  1861,  and  before  the 
grievances  complained  of,  he  was  in  the  mil- 
itary service  of  the  United  States  govern- 


Perhaps  the  leading  American  case  upon 
this  phase  of  the  question  of  privilege  when 
invoiced  for  the  protection  of  military 
officers  is  Maurice  v.  Worden,  64  Md.  233,  39 
Am.  Rep.  384,  in  which  an  indorsement  by 
the  superintendent  of  tlie  United  States 
Naval  Academy  upon  the  written  reaigna- 
tios  of  a  professor,  stating  his  reasons,  as 
required  by  law,  why  the  resignation  should 
be  accepted,  was  held  not  to  be  absolutely 
privileged,  only  "to  the  extent  that  the  occa- 
sion of  making  it  rebuts  the  presumption  of 
malice,  and  throws  upon  the  plaintiff  the 
onus  of  proving  that  it  was  not  made  from 
duty,  but  from  actual  malice  and  without 
reasonable  and  probable  cause."  It  might 
be  of  interest  to  note  that  among  the  jus- 
tices who  heard  the  arguments  in  this  case 
and  concurred  in  the  decision  was  the  judge 
who  delivered  the  opinion  in  De  Abnaxjd  v. 
Ainsworth. 

Upon  the  same  principle,  it  has  been  held 
that  a  statement'by  the  mayor  to  the  coun- 
cil of  a  city,  reflecting  upon  a  city  attorney, 
was  not  actionable  without  proof  of  actual 
malice,  where  the  law  clothed  the  mayor 
with  the  superintending  control  of  all  city 
ofiioes,  and  imposed  upon  him  the  duty  of 
conmuinicating  to  the  council  such  informa- 
tion, and  of  recommending  such  measures, 
as  might  tend  to  benefit  the  city  and  em- 
power the  council  to  investigate  charges 
against  city  ofBcials.  Greenwood  v.  Cobbey, 
26  Neb.  449,  42  N.  W.  413. 

So,  in  Galligan  v.  Kelly,  31  N.  Y.  Supp. 
661,  it  was  held  that  the  action  of  school 
trustees  in  taking  the  statements  of  wit- 
nesses in  regard  to  the  conduct  of  the  prin- 
cipal of  the  school,  and  forwarding  the  same 
to  the  board  of  education,  "was  strictly  in 
the  line  of  their  official  duty,  and  was  there- 
fore (qualifiedly)  privileged." 

There  are  two  Massachusetts  cases  that 
arose  from  the  report  of  a  committee  legally 
appointed  by  a  town  to  investigate  the  con- 
struction of  its  waterworks.  It  appeared 
tliat  at  a  regularly  called  meeting  of  the 
town  the  report  was  read,  and  the  town 
voted  to  adopt  it  and  to  have  it  printed  and 
circulated,  which  was  subsequently  done.  The 
builder  of  the  waterworks  first  sued  the  town 
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for  certain  alleged  libelous  statements  in  the 
report  of  the  investigating  committee,  and 
in  Howland  v.  Maynard,  159  Mass.  434,  21 
L.R.A.  600,  ^8  Am.  St.  Rep.  445,  34  N.  E. 
516,  the  court  said  tliat,  while  it  might  have 
disposed  of  the  case  upon  the  ground  that 
the  publication  was  privileged,  it  preferred 
to  decide  the  more  imporUint  question  of 
municipal  liability  for  a  tort  of  this  nature; 
and  accordingly  ruled  that  in  such  an  action 
a  town  could  not  be  held  liable,  basing  its 
decision  upon  the  ground  that  whatever  is 
done  by  a  town  at  a  lawful  meeting  thereof 
is  done  by  it  "as  a  political  body,  and  as  a 
part  of  the  administration  of  the  govern- 
ment." 

Upon  the  failure  of  his  action  against  tho 
town,  the  plaintiff  sued  the  individual  mem- 
bers of  the  committee,  and  it  was  held  in 
Howland  v.  Flood,  160  Mass.  509,  36  N.  E. 
482,  that,  while  the  members  of  the  com- 
mittee were  not  absolutely  protected  from 
liability,  they  were  not  liable  for  any  state- 
ments in  the  report  "that  were  made  in 
good  faith,  without  malice,  and  with  reason- 
able cause  to  believe  them  to  be  true,  and 
which  did  not  go  beyond  what  was  fairly 
required  of  them  in  the  discharge  of  their 

duty." 

It  would  seem,  however,  not  to  follow 
that,  because  an  official  report  is  privileged, 
the  publication  thereof  by  a  newspaper  is 
also  protected.  Thus,  in  Billet  v.  Times- 
Democrat  Pub.  Co.  107  La.  761,  58  L.R.A. 
62,  32  So.  17,  it  was  held  that  the  publica- 
tion by  a  newspaper  of  the  reports  of  police 
and  detectives,  entered  upon  books  kept  for 
that  purpose  by  their  superior  officers,  was 
not  quahfledly  privileged.  The  court  said: 
"Neither  common  convenience,  nor  the  in- 
terests of  society,  require  that  the  opin- 
ions, suspicions,  and  deductions  of  police  and 
detective  officers,  whether  reported  in  writ- 
ing to  their  superior  officers,  or  through  the 
telephone  to  the  newspapers,  should  be  pub- 
lished to  the  world." 

In  England  there  seems  to  be  a  decided 
tendency  to  widen  the  field  within  which  the 
principle  of  absolute  privilege  may  be  ap- 
plied, whenever  it  seems  convenient  to  the 
court  to  do  so.    Of  course  no  criticism  can 
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ment,  holding  an  appointment  as  a  captain 
in  the  Army  of  the  United  States,  and  serv- 
ing on  the  staff  of  the  late  John  C.  Fre- 
mont, a  major  general  in  said  Army,  then 
in  command  of  the  western  department; 
that  during  the  summer  and  fall  of  the  year 
1861  he  performed,  at  the  risk  of  his  life, 
extraordinary  services  under  the  command 
and  by  the  order  of  said  general  command- 
ing said  western  department,  \)j  invading 
the  lines  of  the  Confederate  forces  in  the 
states  of  Tennessee  and  Kentucky,  said 
forces  then  being  engaged  in  hostile  opera- 
tions against  the  United  States,  for  which 
services  it  was  agreed  by  General  Fre- 
mont, in  behalf  of  the  government,  that  the 
plaintiff  should  be  paid  a  munificent  re- 
muneration. That  he  made  report  of  his 
services  to  headquarters  of  the  western 
army,  and  that  he  received  the  highest 
commendation  therefor  from  General  Fre- 
mont and  other  commanding  ofiScers  for  the 
value  of  the  services  so  rendered.  The  plain- 
tiff then  alleges  that  prior  to  April  24,  1895, 
he  had  made  application  to  the  War  Depart- 
ment of  the  United  States  for  a  medal  of 
honor,  on  account  of  such  services,  which 
application  was,  at  the  date  last  mentioned, 
pending  before  the  Secretary  of  War,  and 
the  plaintiff  had  pending  at  the  time  in  the 
court  of  claims,  a  suit  against  the  United 
States  for  the  recovery  of  a  claim  for  the 
value  of  said  services;  and  at  the  same  time 


the  plaintiff  was  seeking  relief  of  Congress 
of  the  United  States,  by  means  •of  certain 
bills  which  he  had  procured  to  be  intro- 
duced therein,  and  that  he  had  an  appli- 
cation for  a  pension  then  pending  before 
the  Secretary  of  the  Interior  on  appeal  from 
the  Commiaeioner  of  Pensions;  and  that, 
prior  to  that  time,  the  plaintiiBF  had  been 
tried  in  the  supreme  court  of  the  District 
of  Columbia  on  an  indictment  charging  him 
with  making  a  false,  fictitious,  and  fraud- 
ulent claim  for  pension,  and  of-which  charge 
he  had  been  acquitted  oy  a  jury.  Yet  the 
defendant,  well  knowing  the  premises,  but 
contriving  and  maliciously  intending  to  in- 
jure the  plaintiff  in  his  good  name  and  fame, 
and  to  bring  him  into  public  scandal,  in- 
famy, and  disgrace,  etc,  and  to  vex,  liarass, 
oppress,  and  impoverish  the  plaintiff,  and 
to  wholly  ruin  him  in  his  efforts  to  obtain 
the  relief  aforesaid,  did,  on  the  24th  day  of 
AfH-il,  1893,  falsely  and  maliciously  com- 
pose and  publish,  and  procured  to  be  pub- 
lished, of  and  concerning  the  plaintiff,  and 
of  and  concerning  his  military  services  and 
of  the  premises  aforesaid,  a  false,  scandal- 
ous, malicious,  and  defamatory  libel,  oon- 
tajning,  among  other  things,  the  following: 
"That  De  Amaud  (meaning  the  plaintiff) 
considered  himself  and  was  considered  by 
others,  in  1861,  to  be  simply  a  civilian,  who 
was  employed  in  the  secret  service  of  the 
government,  and  who  was  afterwards  mak- 


justly  be  made  of  such  cases  as  Chatterton 
V.  Secretary  of  State  [1895]  2  Q.  B.  189, 
cited  in  the  opinion  above,  and  Grant  v. 
Secretary  of  State,  L.  R.  2  C.  P.  Div.  445,  in 
which  it  was  held  that  the  ofRcial  publica- 
tion by  the  Secretary  of  State  for  India, 
of  an  act  done  in  respect  to  a  military  officer 
in  pursuance  to  orders  and  regulations  ap- 
plying to  military  service,  was  absolutely 
privileged;  but  these  cases  do  not  seem  to 
have  been  brought  to  the  attention  of  the 
court  in  Spalding  v.  Vilas,  161  U.  S.  483, 
40  L.  ed.  780,  16  Sup.  Ct.  Rep.  631,  as  all  the 
cases  there  cited  were,  with  two  exceptions, 
suits'  against  judges  for  acts  done  in  their 
official  capacity.  The  two  cases  there  relied 
upon  that  did  not  concern  judicial  officers 
are  Dawkins  v.  Paulet,  L.  R.  5  Q.  B.  94,  and 
Dawkins  v.  Rokeby,  L.  R.  7  H.  L.  744, 
Affirming  L.  R.  8  Q.  B.  255.  The  first  of 
these  cases  has  been  much  criticized,  and 
justly,  because  it  was  one  at  nisi  i>rius,  and 
no  appeal  was  ever  had  from  the  judgment 
rendered  there,  while  the  law,  reason,  and 
justice  of  the  matter  were  with  the  able 
dissenting  opinion  of  Chief  Justice  Cock- 
bum,  rather  than  with  ine  prevailing  opin- 
ions. 

The  decision  arrived  at  in  Dawkins  v. 
Rokeby  is  monstrous  for  its  utter  disregard 
of  all  principles  of  reason  and  justice,  and, 
like  the  one  just  cited,  seems  to  have  been 
rendered  for  the  purpose  of  protecting  a 
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peer  and  military  officer  from  the  natural  re- 
sults of  his  illegal  acts.  On  the  appeal  to 
the  exchequer  chamber  the  court  there  said 
that  no  action  would  lie  "for  words  written 
or  spoken  in  the  ordinary  course  of  any  pro- 
ceeding before  any  court  oi*  tribunal  recog- 
nized by  law."  When  it  is  remembered  that 
the  statements  sued  on  were  not  made  by 
the  defendant  as  a  witness  before  any  tri- 
bunal in  response  to  any  question  put  to 
him  in  the  course  of  its  proceeding,  but  were 
contained  in  a  written  paper  prepared  be- 
forehand, and  not  called  for  by  the  court, 
and  which  was  not  even  read  in  open  court, 
but  was  handed  in  apparently  for  the  pri- 
vate perusal  of  its  members,  the  utter  per- 
version of  the  principle  enunciated  is  most 
plainly  evident.  And  the  remarks  of  the 
lord  chancellor,  quoted  in  De  Abnaud  v. 
AiNswoBTH,  are  not  open  to  criticism  as  a 
general  principle  of  law,  but  in  their  appli- 
cation to  the  facts  of  this  case  they  become 
mere  pompous  commonplaces.  The  "ordi- 
nary course  of  proceeding"  before  a  military 
court  of  inquiry  in  England  must  be  a  spec- 
tacle to  be  wondered  at  if  witnesses,  in  addi- 
tion to  their  testimony  in  open  court,  are 
permitted  to  hand  in  carefully  prepared 
statements,  not  called  for  in  the  course  of 
the  proceeding,  and  evidently  not  intended 
for  the  eyes  or  ears  of  the  person  most 

vitally  interested.  (~~ r^r^rf\t> 
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ing  gtrenuotia  efforts  to  obtain  compensa- 
tion for  the  service  so  rendered;  and  that 
the  claim  which  he  first  brought  forward 
nearly  a  quarter  of  a  century  after  the 
serrice  ended,  to  the  effect  that  he  was  ap- 
pointed or  commissioned  an  officer  in  the 
military  service  of  the  United  States,  has 
no  foundation  other  than  an  insane  imag- 
ination or  a  desire  to  perpetrate  an  im- 
pudent and  barefaced  fraud."  The  declara- 
tion then  sets  out  at  much  length  several 
other  parts  of  the  report  made  by  the  de- 
fendant to  the  Secretary  of  War,  and  all  of 
which  are  more  or  less  severe  in  their  stric- 
tures and  comments  upon  the  claims  set  up 
by  the  plaintiff,  and  upon  his  conduct  and 
character  as  deduced  from  the  facts  stated 
in  the  report.  The  report  was  adverse  to 
the  claims  of  the  plaintiff,  and  tended  to 
show  that  they  were  entirely  without  any 
just  foimdation  in  morals  or  fact. 

It  is  then  allied  in  the  first  count  of 
the  declaration,  and  also  in  the  two  suc- 
ceeding eounts  based  upon  the  same  alleged 
libel,  that,  by  means  of  the  publication  of 
said  libel,  the  plaintiff  hath  been  and  is 
greatly  injured  in  his  military  record,  and 
in  his  good  name,  fame,  and  credit,  and 
brought  into  public  scandal  and  infamy  and 
disgrace  amongst  his  comrades,  Senators, 
and  other  members  of  Congress,  and  hath 
been  injured  in  the  prosecution  of  his  claim 
for  pension,  and  in  his  efforts  to  secure  re- 


lief in  Congress,  etc.,  insomuch  that  he 
has  been  defeated  in  his  efforts  to  obtain 
relief  from  Congress  or  otherwise,  upon  his 
various  applications. 

As  we  have  stated,  the  declaration  con- 
tains three  counts,  the  two  latter  setting 
forth  and  counting  upon  the  same  alleged 
libel  as  that  set  forth  in  the  first  count, 
but  alleging  the  publication  to  have  been 
made  on  different  days  and  times.  In  the 
first  count  the  publication  of  the  libel  is 
alleged  to  have  been  made  on  the  24th  day 
of  April,  1805;  in  the  second  on  April  12, 
1002,  and  in  the  third,  on  September  8,  1902. 
The  defendant  pleaded  the  general  issue  of 
not  gunty  to  all  the  counts,  and  the  plea 
of  the  statute  of  limitations.  Upon  these 
issues  the  case  was  brought  to  trial. 

Before  referring  to  the  evidence  offered  by 
the  plaintiff  as  set  out  in  the  bill  of  ex- 
ception, it  is  proper  to  refer  to  the  pro- 
visions of  two  acts  of  Congress  which  be- 
come material,  and  upon  which  the  defense 
to  the  action  to  a  large  extent  depends.  The 
first  of  these  is  the  act  of  March  3,  1863 
(12  Stat,  at  L.  751,  chap.  79),  by  which  it 
is  provided  "that  the  President  cause  to 
'be  struck  from  the  dies  recently  prepared 
at  the  United  States  mint  for  that  pur- 
pose 'medals  of  honor*  additional  to  those 
authorized  by  the  act  ...  of  July  12, 
1862,  and  present  the  same  to  such  officers, 
noncommissioned  officers,   and  privates   as 


But  this  protection  from  liability  for 
libelous  statements  is  not  extended  to  those 
of  the  King's  subjects  who  are  not  of  the 
military  profession;  and  it  has  accordingly 
been  held  that  a  statement  published  by  the 
General  Council  of  Medical  Education  and 
Registration  of  the  United  Kingdom,  a 
legally  organized  body,  of  its  reasons  for  the 
erasure  of  the  plaintiff's  name  from  the  reg- 
ister of  medical  practitioners,  is  not  action- 
able if  it  is  accurate  and  published  bona 
fide  and  without  malice.  Allbutt  v.  Qeneral 
Council,  L.  R.  23  Q.  B.  Div.  400. 

Kor  does  it  seem  that  this  benign  principle 
of  English  jurisprudence  can.  be  extended  to 
protect  the  Chinese  inspector  general  of  cus- 
toms for  statements  contained  in  his  official 
report  to  the  Tsung-li-Yamun  concerning  a 
professor  in  the  Tung-Wen-Kwan,  a  college 
of  Peking,  the  general  superintendence  of 
which  was  intrusted  to  said  inspector  gen- 
eral; and  it  was  accordingly  held,  upon  an 
appeal  from  a  judgment  of  the  English 
treaty  court  at  Shanghai,  that  the  occasion 
was  not  sufficient  to  establish  an  absolute 
privilege,  but  that  no  action  would  lie,  xrith- 
out  proof  of  malice  in  fact,  if  the  state- 
ments were  made  honestly  and  in  a  belief  of 
their  truth.  Hart  v.  Gumpach,  L.  R.  4  P.  C. 
439. 

The  same  rule  has  also  been  applied  in 
Andrews  v.  Nott  Bower  [1896]  1  Q.  B.  888, 
where  it  appeared  that  the  watch  committee 
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of  the  city  council,  in  accordance  with  the 
request  of  the  city  magistrates,  and  for  the 
purpose  of  facilitating  the  business  of  the 
annual  licensing  meeting,  which  business 
was  the  licensing  of  public  houses,  directed 
the  head  constable  to  draw  up  a  report  con- 
cerning the  public  houses  of  the  city,  a  copy 
of  which  report  the  magistrates,  after  it  had 
been  so  prepared,  ordered  to  be  furnished  to 
those  having  business  at  such  meeting, 
which  was  accordingly  done  and  which  was 
the  publication  upon  which  the  action  here- 
in was  based;  and  the  court  held  that  such 
publication  was  upon  a  privileged  occasion, 
and  that,  there  being  no  evidence  of  actual 
malice,  no  action  would  lie  for  any  libelous 
statements  therein  made. 

The  privilege  which  is  made  the  basis  of 
the  decision  in  Gardner  v.  Anderson,  Fed. 
Cas.  No.  5,220,  is  the  privilege  of  official 
communication  from  disclosure,  and  not  a 
privilege  of  the  law  of  libel  and  slander.  Of 
course  the  result  would  be  the  same  in  an 
action  for  libel,  whether  the  matter  com- 
plained of  w^s  inadmissible  in  evidence  be- 
cause privileged  from  disclosure  as  an  offi- 
cial document,  or  its  publication  was  upon 
an  occasion  absolutely  privileged.  See  also 
Hennessy  v.  Wright,  L.  R.  21  Q.  B.  Div. 
509,  and  Chatterton  v.  Secretary  of  State, 
supra. 
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have  most  distinguished,  or  who  may  here- 
after most  distinguish,  themselves  in  ac- 
tion." The  other  act  is  that  of  May  9, 
1892,  by  which  it  is  provided  that  "the  di- 
vision organized  by  the  Secretary  of  War 
in  his  o£3ce  for  the  preservation  a&d  ens- 
tody  of  the  records  of  the  volunteer 
armies  under  the  name  of  the  Record  and 
Pension  Division  is  hereby  established  as 
now  organized,  and  shall  hereafter  be  known 
as  the  Record  and  Pension  Office  of  the  War 
Department;  and  the  President  is  hereby 
authorized  to  select  an  officer  of  the  Army 
whom  he  may  consider  to  be  especially  well 
qualified  for  the  performance  of  the  duties 
hereinafter  specified,  and,  by  and  with  the 
advice  and  consent  of  the  Senate,  to  appoint 
him  in  the  Army  to  be  chief  of  said  office, 
who  shall  hare  the  rank,  pay,  and  allow- 
ances of  colonel,  and  shall,  under  the  Secre- 
tary of  War,  have  charge  of  the  military 
and  hospi^l  records  of  the  volunteer  armies 
and  the  pension  and  other  business  of  the 
War  Department  connected  therewith."  27 
Stat,  at  L.  27,  chap.  62,  U.  S.  Comp.  Stat. 
1901,  p.  113. 

It  was  admitted  by  the  plaintiff,  as  stated 
in  the  bill  of  exception,  that  the  defendant 
was  on  March  9,  1895,  the  date  of  the  plain- 
tiff's application  for  the  medal  of  honor, 
and  until  after  the  trial,  the  chief  of  the 
B«cord  and  Pension  Office  of  the  War  De- 
partment. The  plaintift  then  gave  evidence 
to  show  that  he,  by  his  attorney,  on  March 
9,  1895,  made  application  to  the  Secretary 
of  War  for  a  medal  of  honor,  under  the  act 
of  Congress  of  March  3,  1863,  for  distin- 
guished services  rendered  by  him  to  the  gov- 
ernment during  the  Civil  War.  By  this  ap- 
plication the  plaintiff  requested  that  there 
should  be  issued  to  him  "the  highest  gold 
medal  that  could  be  awarded  for  the  dis- 
tinguished military  services  rendered  by 
him  as  recited."  In  his  application  he  re- 
cites that  he  was,  at  the  time  of  the  serv- 
ices rendered,  a  captain  in  the  Army  of  the 
United  States,  on  the  staff  of  General  Fre- 
mont; that  he  was,  at  the  time  he  volun- 
teered his  services,  "a  Russian  officer  of 
great  military  talent;  and  that  he  volun- 
teered his  services  and  talent  at  a 
time  and-  at  a  point  when  there  was 
crying  need  of  such  aid.  That,  taking 
his  life  in  his  hands,  he  penetrated 
the  territory  of  the  enemy,  secured 
information  of  vital  importance  to  the 
Union  cause  in  the  West,  and  was  des- 
perately wounded,  yet  he  bore  his  news  to 
General  Grant  in  time  to  save  Paducah 
and  to  prevent  the  invasion  of  southern  Illi- 
nois. Later  on,  he  was  again  wounded  des- 
perately, and  was  obliged  to  leave  for  Eu- 
rope for  medical  treatment.  The  wound  in 
bis  head  resulted  in  a  brain  attack  affecting 
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hit  mind  and  causing  his  confinement  in  an 
asylum  and  treatment  for  over  twenty 
years, — when  he  was  able  to  return  to  this 
country."  It  was  for  the  services  thus  re- 
cited that  the  application  was  made  for 
the  highest  gold  medal  of  honor  that  could 
be  awarded  by  the  President,  under  the 
statute,  for  disting^hed  services  rendered 
in  action. 

The  application  thus  made  was  in  due  and 
regular  course  of  proceeding,  under  the  reg- 
ulations of  the  department,  referred  to  the 
head  of  the  bureau  of  the  Record  and  Pen- 
sion Office  for  investigation  and  report.  By 
the  regulation  of  the  department  it  was  re- 
quired that  the  report  should  "show  the 
question  to  be  decided  and  conclude  with  an 
opinion  or  recommendation,"  and  that,  when 
necessary,  the  laws,  orders,  or  customs  of 
the  service  should  be  stated,  "and  the  case 
made  complete  in  itself,  so  that  reference 
to  previous  papers  will  only  be  necessary 
to  afford  more  definite  information  upon 
matters  already  summarized  in  the  report." 

By  authority  of  the  reference  made  to  the 
chief  of  the  Record  and  Pension  Office,  the 
defendant,  in  the  exercise  of  the  duties  of 
his  office,  made  a  report  upon  the  entire 
case,  embracing  all  the  claims,  and  the  mer- 
its of  the  claims  set  up  by  the  plaintiff  for 
recognition,  and  the  awanl  of  honor  under 
the  statute,  for  the  alleged  services  ren- 
dered. All  claims  made  had  reference  to 
these  services,  and  had  no  foimdation  if 
the  services  were  not  rendered  as  alleged. 
The  character  of  the  claims  made  reflected 
upon  each  other.  It  was  therefore  neces- 
sary to  investigate  the  whole  case  stntM 
by  the  plaintiff,  and  to  determine  upon  the 
truth  or  falsehood  of  what  was  alleged  by 
him  as  the  basis  of  his  claim  to  honorable 
decoration.  The  report  is  dated  April  24, 
1895,  and  is  addressed  to  the  Secretary  of 
War,  and  no  other  publication  of  the  report 
was  made  at  that  time.  The  conclusion 
reached  by  the  defendant,  as  stated  in  his 
report,  was  that  De  Amaud  was  never  an 
officer,  and  that  the  services  claimed  by  him 
to  have  been  performed  are  grossly  and 
fraudulently  exaggerated,  and  in  part  whol- 
ly fictitious.  This  report,  upon  identifica- 
tion, was  offered  in  evidence  by  the  plain- 
tiff, but,  upon  objection  by  the  defendant, 
it  was  rejected  by  the  court,  to  which  rul- 
ing the  plaintiff  excepted. 

It  was  then  shown  in  evidence  by  the 
plaintiff,  that  a  considerable  time  after  the 
date  of  the  report  made  to  the  Secretary  of 
War,  and  after  the  matter  of  the  claim  for 
large  compensation  for  military  service* 
rendered  by  the  plaintiff  had  been  made  t« 
Congress  and  adversely  reported  upon  by 
the  Committee  on  Military  Affairs  of  the 
Senate,  and  the  report  of  the  committee, 
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i)icorp<H'atiog  as  part  thereof  the  report 
made  by  the  defendant  to  the  Secretary  of 
War,  had  been  duly  published  as  part  of 
congressional  proceedings,  a  person  by  the 
name  of  Hill  called  upon  the  defendant  at 
the  office  of  the  latter,  professedly  in  search 
of  such  information  in  regard  to  the  plain- 
tiff aa  could  be  afforded  by  the  records  in 
the  defendant's  office.  The  defendant,  in 
answer  to  a  question  from  Hill,  stated  that 
he  had  written  a  report  upon  the  military 
career  of  the  plaintiff,  and  informed  the 
witness  Hill  that  he  could  find  a  copy  of  it 
at  the  Capitol;  and  upon  Hill's  saying  that 
he  did  not  eare  enough  about  the  matter 
to  go  for  it,  the  defendant  produced  from  a 
place  of  deposit  in  his  office  a  copy  of  the 
published  report  of  the  Senate  committee, 
which  he  handed  to  Hill,  saying  that  it 
would  proye  the  plaintiff  "to  be  a  fraud" 
or  "a  great  fraud."  The  repovt  of  the  com- 
mittee, as  we  have  stated,  incorporated 
therein,  as  part  thereof,  the  whole  of  the 
report  made  by  the  defendant  to  the  Sec- 
retiury  of  War,  with  full  approval,  and 
which  report  of  the  committee  had  been 
ordered  to  be  printed  by  the  Senate,  and 
had  been  accordingly  printed  as  a  public 
document  of  that  body.  This  handing  of 
the  printed  report  of  the  Senate  commit- 
tee to  Hill,  containing  the  report  of  the 
defendant  to  the  Secretary  of  War,  is  the 
supposed  publication  of  the  alleged  libel  as 
•et  out  in  the  third  count  of  the  declara- 
tion, and  the  publication  is  laid  as  of  the 
8th  day  of  September,  1902.  Thwe  was 
no  evidence  offered  of  publication  under  the 
second  count.  The  report  made  by  the 
defendant,  and  so  incorporated  in  the  re- 
port made  by  the  Senate  committee,  was 
offered  in  evidence  by  the  plaintiff  to  prove 
publication  thereof  by  the  defendant  on 
the  8th  day  of  September,  1902,  upon  iden- 
Mflcation  thereof  by  said  witness  Hill.  But 
the  same  was  objected  to  by  the  defend- 
ant, on  the  ground  that  the  original  of  the 
report  so  offered  in  evidence  was  abso- 
lutely privileged,  and  the  copy  thereof  con- 
tained in  the  report  of  the  Senate  commit- 
tee was  a  public  document,  and  was  equally 
privileged.  The  court  sustained  ihe  objec- 
tion, and  refused  to  admit  said  report  so 
offered  in  evidence  by  the  plaintiff;  and  the 
latter  excepted  to  such  ruling. 

The  plaintiff  then  offered  to  prove  ex- 
press malice  on  the  part  of  the  defendant 
in  the  pr^mration  and  publication  of  the 
report  to  the  Secretary  of  War,  by  intro- 
ducing therein  matter  prejudicial  to  the 
plaintiff,  and  omitting  therefrom  matters 
that  were  favorable  to  him.  Bat,  upon  ob- 
jection, such  proffered  evidence  was  ex- 
^nded;  and  the  court  thereupon  directed  a 
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verdict  for  the  defendant,  to  which  an  ex- 
ception was  taken  by  the  plaintiff. 

Upon  the  exceptions  taken,  the  questions 
presented  and  argued  on  the  part  of  the 
plaintiff  are — 

1.  That  the  making  and  delivery  of  the 
report  by  the  defendant  to  th»  Secretary 
of  War  was  such  a  libelous  publication  as 
rendered  the  defendant  liable  therefor;  and, 
even  if  privileged  at  all,  it  was  only  qual- 
ifledly  so. 

2.  But,  even  if  the  making  and  original 
delivery  of  the  report  to  the  Secretary  of 
War  by  the  defendant  was  absolutely  priv- 
ileged, yet,  the  subsequent  delivery  to  the 
witness  Hill,  by  the  defendaat,  of  a  copy 
of  the  report  as  contained  in  and  foi'ming 
a  part  of  the  report  of  the  Senate  Com- 
mittee on  Military  Affairs,  and  published 
by  the  authority  of  the  Senate,  as  a  public 
document,  constituted  such  publication  by 
the  defendant  ot  the  report  made  by  him 
as  will  render  him  liable  to  an  action  for 
UbeL 

3.  And,  if  either  of  the  foregoing  propo- 
sitions be  held  to  be  sound,  it  follows  that 
the  court  below  was  in  error  in  the  rulings 
made  by  it,  and  in  directing  a  verdict  to 
be  rendered  for  the  defendant. 

These  propositions,  one  and  all,  are  con- 
troverted by  the  defendant;  and,  on  his  part, 
it  is  contended:  let.  That  the  report  made 
by  him,  as  chief  of  the  Record  and  Pension 
Office,  to  the  Secretary  of  War,  is  abso- 
lutely privileged,  and  that  he  is  not  liable 
in  an  action  for  libel  for  anything  con- 
tained in  that  report.  But,  if  the  privilege 
be  only  of  a  qualified  nature,  the  action  is 
barred  by  the  statute  of  limitations,  which 
has  been  duly  pleaded.  2.  That  the  hand- 
ing of  a  copy  of  the  report  made  by  the 
defendant  to  the  witness  Hill,  as  contained 
in  and  forming  part  of  the  report  of  the 
Senate  Committee  on  Military  Affairs, 
after  that  report  had  been  published  by 
the  authority  of  the  Senate  as  a  public 
document,  did  not  constitute  a  libelous  pub- 
lication of  the  report  made  by  the  defend- 
ant, and  he  is  not  liable  therefor  in  an 
action  for  libel;  and  consequently  the  court 
below  committed  no  error  in  directing  a 
verdict  for  the  defendant. 

The  foregoing  propositions  have  been  ar- 
gued very  elaborately  by  the  counsel  for 
the  respective  parties,  both  orally  and  in 
briefs.  But  in  the  view  we  have  of  the 
case,  it  will  not  be  necessary  to  discuss 
each  o>f  the  questions  at  large. 

The  occasion  of  the  report  made  by  the 
defendsunt  to  the  Secretary  of  War,  and 
which  report  forms  the  subject-matter  of 
the  alleged  libel,  was  the  application  made 
by  the  plaintiff  for  a  gold  medal  of  honor, 
uiider  the  act  of  Congress  of  March  3,  1863. 
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The  application  was  addressed  to  the  Sec- 
retary of  War,  though,  by  the  terms  of 
the  statute,  the  President  was  required  to 
act  in  granting  or  refusing  the  medal  of 
honor.  The  application  necessarily  in- 
volved a  careful  investigation  of  the  facts 
upon  which  the  application  for  the  honor 
was  founded.  This  investigation  into  the 
facts  alleged  in  the  application,  and  kito 
the  character  and  merits  of  the  applicant, 
could  only  be  made  through  the  War  De- 
partment; and  the  defendant,  by  the  au- 
thority of  the  Secretary  of  War,  was  the 
proper  officer  to  mak«  the  investigatioa 
and  report  fully  on  the  application,  stat- 
ing his  conclusions  and  opinion  upon  the 
facts  found  by  him.  This  was  required  by 
the  regulations  of  the  department,  and  un- 
der which  the  matter  waa  referred  to  the 
defendant.  In  maldng  the  report,  there- 
fore, the  defendant  was  in  the  exercise  of 
his  official  duty,  as  chief  of  the  Record  and 
Pension  Office,  that  office  being  a  bureau 
of  the  War  Department,  and  subject  to  the 
orders  and  control  of  the  Secretary  of  War. 
The  action  is  brought  against  the  defend- 
ant in  his  private,  individual  character,  and 
without  reference  to  hb  official  duties  or 
position;  but  this  can  make  no  difference 
so  far  as  his  right  of  defense  is  concerned. 
It  is  sufficiently  shown,  in  fact  conceded, 
that  the  defendant  was  a  col<Miel  in  the 
Regular  Army,  and  was  duly  appointed  to 
and  held  the  po8iti<»i  of  chief  of  the  Rec- 
ord and  Pension  Office,  and  that  it  was  in 
that  character  that  he  made  the  report  to 
the  Secretary  of  War  of  which  complaint 
is  made.  It  is  argued  however,  that  the 
defendant,  in  making  his  report  to  the  Sec- 
retary, transcended  the  limits  of  his  au- 
thority in  the  premises,  and  made  state- 
ments of  facts  and  drew  conclusions  there- 
from, in  respect  to  the  plaintiff's  character, 
both  military  and  civil,  wholly  unwarranted 
by  the  nature  of  the  reference  to  him.  But 
this  depends  upon  the  nature  and  extent 
of  the  inquiry  to  be  made,  and  the  ques- 
tions of  fact  involved  therein.  By  the  ap- 
plication for  the  medal  of  honor,  the  plain- 
tiff not  only  submitted  for  determination 
the  question  of  the  truth  of  the  particular 
facts  alleged  by  him  to  entitle  him  to  the 
mark  of  distinction  claimed,  but  he  sub- 
mitted to  scrutiny  his  character  for  honor, 
integrity,  and  bravery  as  a  soldier,  such  as 
would  distinguish  him  among  soldiers  who 
had  acquired  title  to  distinction.  To  con- 
fer the  medal  of  honor  upon  a  party  un- 
worthy and  without  just  claim  to  such  dis- 
tinction would  be  to  depreciate  the  mark  of 
distinction  conferred  upon  those  really  en- 
titled to  enjoy  it.  Hence  the  importance 
of  a  full  inquiry  into  the  merits  and  char- 
acter of  the  applicant  for  the  honor.  None 
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but  those  who  had  most  distinguished  them- 
selves in  action  were  wititled  to  be  deco- 
rated with  the  medal  of  honor.  Unless  the 
plaintiff  had  shown  himself  thus  to  be  dis- 
tinguished in  action  he  could  have  no  claim 
to  the  honor  under  the  statute;  nor  waf 
the  President  required  to  confer  the  honoi 
for  mere  acts  of  adventure.  The  statute 
was  intended  to  authorize  the  conferring 
of  a  special  decoration  of  honor  for  the  ex- 
hibition of  high  soldierly  qualities  in  action. 
A  person  rendering  services  as  a  spy,  or  as  a 
"military  expert"  an  the  plaintiff  denom- 
inated himself,  however  important  or  val- 
uable such  services  might  be,  and  there- 
fore entitled  to  high  compensation,  could 
hardly  have  been  intended  by  the  statute 
to  be  decorated  by  a  medal  for  most  dis- 
tinguished services  in  action.  It  was  only 
the  heroic  in  action  whose  services  were 
intended  to  Jbe  signalized  by  medals  of 
honor. 

If  the  report  complained  of  as  a  libel  had 
been  made  by  the  Secretary  of  War  to  the 
President  for  his  action,  it  could  hardly  be 
contended  for  a  moment  that  an  action 
for  libel  could  be  maintained  against  the 
Secretary;  and,  as  the  defendant  in  this 
case  was  the  duly  appointed  official  to  make 
tiie  investigation  and  report  to  the  Secre- 
tary for  the  action  of  'the  President,  the 
same  reason  applies  for  the  privilege  of  the 
repwt  that  would  apply  if  the  investiga- 
tion and  report  had  been  made  by  the  Sec- 
retary in  person.  The  report  is  the  official 
action  of  the  War  Department,  and  it  was 
made  in  the  course  of  official  duty  of  the 
person  required  to  make  it.  There  is  noth- 
ing in  the  report  that  does  not  relate  to  or 
reflect  upon  the  alleged  questionable  char- 
acter of  the  plaintiff  and  the  want  of  just 
foundation  for  the  claim  to  honorable  dis- 
innction  set  up  by  him. 

The  question  of  motive,  or  whether  there 
was  a  want  of  good  faith  on  the  part  of  the 
defendant,  in  the  making  of  the  report,  is 
not  a  material  question  in  the  case.  A 
party  is  not  liable  for  the  motives  with 
whidi  he  discharges  an  official  duty;  nor 
is  he  liable  for  any  mistake  of  fact  he  may 
commit  in  the  course  of  the  exercise  of  that 
duty.  Public  policy  affords  absolute  pro- 
tection and  immtuity  for  what  may  be  said 
or  written  by  an  officer  in  his  official  re- 
port or  communication  to  a  snperior,  when 
such  report  or  communication  i»  made  in 
the  course  and  discharge  of  official  duty. 
Otherwise  the  perfect  freedom  which  ought 
to  exist  in  discharge  of  public  duty  might 
be  seriously  restrained,  and  often  to  the 
detriment  of  the  public  service.  Of  course, 
when  a  party  steps  aside  from  duty  and 
introduces  into  his  report  or  communication 
defamatory   matter   wholly    irrelevant  and 
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foreign  to  the  subject  of  inqxiiry,  a  differ- 
ent question  is  presented.  But  no  such 
question  is  presented  here;  amd  the  action 
te  not  attempted  to  be  founded  upon  libel- 
ous matter  extraneous  to  the  proper  subject 
of  inquiry,  but  upon  the  report  made  by 
the  defendant  as  an  entirety. 

The  real  question  presented  in  this  case 
would  seem  to  be  quite  conclusively  deter- 
mined by  the  decision  of  the  Supreme  Couirt 
of  the  United  States  in  the  case  of  Spald- 
ing V.  Vilas,  161  U.  S.  483,  40  L.  ed.  780,  16 
Sup.  Ct.  Rep.  631.  It  is  true,  the  facts  of 
that  case  were  quite  different  from  the  facts 
of  the  present  case,  but  the  question  in 
that  case  was  as  to  the  extent  of  the  privi- 
lege that  belonged  to  the  official  acts  of  the 
representatives  of  the  several  departments 
of  the  government  while  in  performance  of 
their  duties.  In  that  case,  it  was  contended 
for  the  plaintiff  that  the  circular  issued 
from  the  Postoffice  Department,  by  the 
direction  of  the  Postmaster  Qeneral,  was 
beyond  the  scope  of  any  authority  pos- 
sessed by  that  otRoet;  and,  therefore,  the 
sending  of  the  circular  to  the  person  who 
had  presented  claims  against  the  govern- 
ment was  not  justified  by  law,  and  would 
not  protect  the  Postmaster  General  from 
responsibility  for  the  injury  done  to  the 
l>Iaintiff  from  that  act.  But  the  court  held 
otherwise,  and,  in  the  opinion  of  the  court, 
delivered  by  Sb.  Justice  Harlan,  in  speak- 
ing of  the  facts  of  tbat  case,  it  was  said: 
"Besides,  the  statement  that  'no  attorney's 
•wvicea  were  necessary  to  the  presentation 
of  the  claim,'  if  not  strictly  accurate,  wu, 
at  most,  only  an  expression  of  the  opinion 
of  the  Postmaster  Gen«ral  in  the  course 
of  his  official  duties.  As  he  was  charged 
with  the  execution  of  the  will  of  Congress 
in  relation  to  the  readjustment  of  those 
salaries,  he  was  entitled  to  express  his 
opinion  as  to  the  object  for  which  the  act 
of  1883  was  passed,  and  to  indicate  what, 
in  his  judgment,  was  necessary  to  be  done 
in  order  to  bring  claims  luder  that  act 
properly  before  the  department."  And 
after  a  full  review  of  the  facts  and  the 
prindples  of  law  applicable  to  them,  and 
especially  in  view  of  several  recent  English 
cases  referred  to  and  quoted  from  with  ap- 
proval, the  court,  in  the  conclusion  of  its 
opinion,  says:  "We  are  of  opinion  that 
the  same  general  considerations  of  public 
policy  and  convenience  which  demand  for 
judges  of  courts  of  superior  jurisdiction  im- 
munity from  civil  suits  for  damages  aris- 
ing from  acts  done  by  them  in  the  course 
of  the  performance  of  their  judicial  func- 
tions, apply  to  a  large  extent  to  official 
communications  made  by  heads  of  execu- 
tive departments  when  engaged  in  the  dis- 
charge of  duties  imposed  upon  them  by 
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law.  The  interests  of  the  people  require 
that  due  protection  be  accorded  to  them  in 
respect  to  their  official  acts.  As  in  the 
case  of  a  judicial  officer,  we  recognize  a 
distinction  between  action  taken  by  the 
head  of  a  department  in  reference  to  mat- 
ters which  are  manifestly  or  palpably  be- 
yond his  authority,  and  action  having  more 
or  less  connection  with  the  general  matters 
committed  by  law  to  liis  control  or  super- 
vision. Whatever  difficulty  may  arise  in 
applying  these  principles  to  particular  cases, 
in  which  the  rights  of  the  citizen  may  have 
been  materially  impaired  by  the  inconsid- 
erate or  wrongful  action  of  the  head  of  a 
department,  it  is  clear — and  the  present 
case  requires  notlning  mcwe  to  be  determined 
— ^that  he  cannot'  be  held  liable  to  a  civil 
suit  for  damages  on  account  of  official  com- 
munications made  by  him  pursuant  to  an 
act  of  Congress,  and  in  respect  of  matters 
within  his  authority,  by  reason  of  any  per- 
sonal motive  that  might  be  alleged  to  have 
prompted  bis  action;  for  personal  motives 
cannot  be  imputed  to  duly  authorized  of- 
ficial conduct.  In  exercising  the  functions 
of  his  office,  the  head  of  an  executive  de- 
partment, keeping  within  the  limits  of  his 
authority,  should  not  be  under  an  appre- 
hension that  the  motives  that  control  hia 
official  conduct  may,  at  any  time,  become 
the  subject  of  inquiry  in  a  civil  suit  for 
damages.  It  would  seriously  cripple  the 
proper  and  effective  administration  of  pub- 
lic affairs  as  intrusted  to  the  executive 
braiKh  of  the  government,  if  he  were  sub- 
jected to  any  such  restraint.  He  may  have 
legal  authority  to  act,  but  he  may  have 
such  large  discretion  in  the  premises  that 
it  will  not  always  be  his  absolute  duty 
to  exercise  the  authority  with  which  he  is 
invested.  But  if  he  acts  having  authority 
his  conduct  cannot  be  made  the  foundation 
of  a  suit  against  him  personally  for  dam- 
ages, even  if  the  circumstances  show  that 
he  is  not  disagreeably  impressed  by  the 
fact  that  his  action  injuriously  affects  the 
claims  of  particular  individuals.  In  the 
present  case,  as  we  have  found,  the  defend- 
ant, in  issuing  the  circular  in  question,  did 
not  exceed  his  authority,  nor  pass  the  line 
of  his  duty,  as  Postmaster  General.  The 
motive  that  impelled  him  to  do  that  of 
which  the  plaintiff  complains  is,  there- 
fore, wholly  immaterial.  If  we  were  to 
hold  that  the  demurrer  admitted,  for  the 
purposes  of  the  trial,  that  the  defendant 
acted  maliciously,  that  could  not  change 
the  Uw." 

There  is  no  reasonable  foundation  for  the 
contention  that  because  the  defendant  was 
not  at  the  head  of  the  War  Department, 
therefore  his  report  was  not  entitled  to  the 
privilege   that   would  attach   to  a  similar 
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report  made  by  the  Secretary  of  War.  The 
Secretary  of  War  is  the  regularly  consti- 
tuted organ  of  the  President  for  the  ad- 
ministration of  the  military  establishment 
of  the  nation;  and  rules  and  orders  pub- 
licly promulgated  through  him  must  be  re* 
ceived  as  those  of  the  Executive,  and,  as 
such,  be  binding  upon  all  within  the  sphere  of 
his  legal  and  constitutional  authority.  Unit- 
ed States  V.  Eliason,  16  Pet.  291,  302,  10  L. 
ed.  968,  973.  And  as  it  is  impossible  for 
a  single  individual  to  perform  in  person 
all  the  various  duties  assigned  to  the  par- 
ticular department  of  which  he  is  hea4, 
he  must  of  necessity,  under  proper  orders 
and  regulations,  perform  the  larger  portion 
of  such  duties  through  the  agencies  of  the 
heads  of  bureaus  and  divisions  of  his  de- 
partment. But  the  worlc  when  done  is,  in 
contemplation  of  law,  the  work  of  the  de- 
partment, and  is  entitled  to  all  the  privi- 
lege and  jHToteetion  that  would  attach  to  it 
if  done  by  tJie  Secretary  in  person.  It  is 
therefore  not  the  particular  position  of  the 
party  making  the  report  or  communication 
that  entitles  it  to  absolute  privilege,  so 
much  as  the  occasion  of  making  it,  and  the 
reasons  of  public  policy  for  the  immunity. 
This  ie  fuUy  exemplified  in  the  case  of 
Home  ▼.  Bentinck,  2  Brod.  &  B.  130,  de- 
cided in  the  English  exchequer  chamber  in 
1820.  In  that  case  it  was  held,  that  a  re- 
port made  by  the  president  of  a  court  of 
inquiry  directed  to  be  held  by  the  Com- 
mander in  chief  to  inquire  into  the  conduct 
of  an  oflScer  in  the  Army  was  a  privileged 
communication,  and  tbaX  it  was  properly 
rejected  as  evidence  at  the  trial  of  an  ac- 
ti<m  for  libel,  and  that  an  office  copy  of  it 
was  also  properly  rejected.  Indeed,  the 
principle  is  fully  illustrated  by  the  Eng- 
lish cases  referred  to  with  approval  by  the 
supreme  court  in  the  case  of  Spalding  v. 
Vilas,  aupra. 

The  first  of  the  cases  so  referred  to  by 
the  Supreme  Court  is  that  of  Dawkins  v. 
Paulet,  L.  R.  5  Q.  B.  94,  114.  That  was  a 
case,  as  stated  by  the  Supreme  Court,  of 
an  action  for  libel,  brought  by  an  officer 
of  the  Army  against  his  superior  officer,  to 
recover  damages  on  accoimt  of  a  report 
made  by  the  latter  in  relation  to  certain 
letters  of  the  former,  and  where  the  de- 
fendant claimed  that  what  he  did  was  done 
in  the  course  of  and  as  an  act  of  military 
duty.  The  replication  stated  that  the  libel 
was  written  by  the  defendant  of  actual 
malice,  without  any  reasonable,  probable, 
or  justifiable  cause,  and  not  bona  fide  or 
in  the  bona  fide  discharge  of  the  defend- 
ant's duty  as  such  superior  officer.  The 
case  was  heard  on  demurrer  to  the  repli- 
cation, and  it  was  held  by  the  court  (the 
chief  justice  dissenting)  that  the  action 
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would  not  lie.  In  the  opinion  of  Mellor, 
J.,  as  quoted  by  the  Supreme  Court,  it  is 
said,  "I  apprehend  that  the  motives  under 
which  a  man  acts  in  doing  a  duty  which 
it  is  incumbent  upon  him  to  do  cannot 
make  the  doing  of  that  duty  actionable, 
however  maUcious  they  may  be.  I  think 
that  the  law  regards  the  doing  of  the  duty, 
and  not  the  motives  from  or  under  which 
it  is  done.  In  short,  it  appears  to  me  that 
the  proposition  resulting  from  the  admitted 
statements  on  this  record  amounts  to  this: 
Does  an  action  lie  against  a  man  for  ma- 
lidoualy  doing  his  duty?  I  am  of  opinion 
tliat  it  does  not;  and  therefore,  upon  the 
pleadings  as  they  stand,  we  might  give 
judgment  for  the  defendant." 

Another  case  referred  to  and  quoted  from 
by  the  Supreme  Court  is  that  of  Dawkins 
V.  Rokdby,  L.  R.  8  Q.  B.  255,  262,  the  judg- 
ment in  which  was  atlirmed  by  the  House 
of  Lords  (L.  R.  7  H.  L.  744,  764).  In  that 
case  the  defendant,  a  general  in  the  army, 
was  called  before  a  court  of  inquiry,  le- 
gally assembled  to  inquire  into  the  con- 
duct of  the  plaintiff,  also  an  officer  in  the 
Army.  He  made  statements  in  evidence, 
and  after  the  close  of  the  evidence,  he  hand- 
ed in  a  written  paper  (not  called  for  by 
the  court,  but  which  had  reference  to  the 
subject  of  the  inquiry)  as  to  the  conduct 
of  that  officer.  An  action  was  brought  in 
respect  to  those  statements,  which  were 
alleged  to  be  both  untrue  and  malicious. 
That  case  came  before  the  Queen's  bench, 
and  in  the  exchequer  chamber,  upon  a  bill 
of  exception  allowed,  by  Mr.  Justice  Black- 
bum,  who  bad  instructed  the  jury,  as  mat- 
ter of  law,  that  the  action  would  not  lie, 
if  the  verbal  and  written  statements  com- 
plained of  were  made  by  the  defendant, 
being  a  military  officer,  in  the  course  of  a 
military  inquiry,  in  relation  to  the  conduct 
of  the  plaintiff,  he  being  also  a  military 
officer,  and  with  reference  to  the  subject 
of  that  inquiry;  and  this  even  though  the 
plaintiff  should  prove  that  the  defendant 
had  acted  mala  fide,  and  with  actual  mal- 
ice, and  without  any  reasonable  or  prob- 
able catue,  and  with  the  knowledge  that 
the  statements  made  and  handed  in  by  him 
were  false.  The  court,  all  the  judges  coc- 
curring,  sustained  the  correctness  of  this 
ruling,  and  held  that  the  statements  were 
privileged.  The  language  of  Lord  Chancel- 
lor Cairns  is  quoted  by  the  Supreme  (>>urt, 
by  which  he  declared  his  opinion  as  fol- 
lows: "Adopting  the  expressions  of  the 
learned  judges  with  regard  to  what  I  take 
to  be  the  settled  law  as  to  the  protection 
of  witnesses  in  judicial  proceedings,  I  cer- 
tainly am  of  opinion  that  upcHi  all  prin- 
ciples, and  certainly  upon  all  consideration* 
of   convenience   and   of   public  iwlicy,  th* 
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same  protection  which  is  extended  to  a  wit- 
ness in  a  judicial  proceeding,  who  has  been 
examined  on  oath,  ought  to  be  extended, 
and  must  be  exten4ed,  to  a  military  man 
who  is  called  before  a  oouit  of  inquiry  of 
this  kind  for  the  purpose  of  testifying 
there  upon  a  matter  of  mJUtary  discipline 
connected  with  tiie  Army.  It  is  not  de- 
nied that  the  statements  which  he  made, 
both  those  which  were  made  viva  vooe  and 
those  which  were  made  in  writing,  were 
relative  to  that  inquiry."  The  opinion  of 
the  judges  was  unanimously  adopted,  and 
the  judgment  of  the  exchequer  chamber  was 
affirmed  by  the  House  of  Lords. 

But  a  still  eloser  ca«e,  by  analogy  to  the 
present,  than  any  we  have  referred  to,  is 
the  case  of  Chabterton  t.  Secretary  of  State 
for  India,  dedded  in  the  i^lish  court  of 
appeals,  in  1896  (2  Q.  B.  189).  That  case 
is  not  referred  to  in  the  case  of  Spalding 
T.  Vilas,  because,  as  we  may  suppose,  the 
report  of  the  case  was  not  then  accessible 
to  the  Supreme  Court.  The  principle  de- 
dded  in  that  case  is,  that  a  communica- 
tion relating  to  stete  matters  by  one  of- 
ficer of  state  to  another  in  the  course  of 
bis  official  duty  is  absolutely  piirileged 
•nd  cannot  be  made  the  subject  of  an  ac- 
tion for  libel.  It  appears  that,  in  that 
«ase,  the  statement  complained  of  was 
made  by  the  Secretary  of  State  for  India 
to  the  parliamentary  under-flecretary  lor 
India,  in  order  to  enable  him  to  answer  a 
question  asked  in  the  House  of  Commons 
with  regard  to  the  treatanent  of  the  plain- 
tiff, an  officer  in  the  India  staff  corps,  by 
the  Indian  military  authorities  and  govern- 
ment. The  claim  was  for  damages  for  libel 
from  the  defendant  in  that  he.  conveyed, 
or  caused  to  be  conveyed,  in  writing  to  the 
asder-secretary  of  state  untrue  statements 
affecting  the  professional  reputation  of  the 
plaintiff,  a  captain  in  Her  Majesty's  India 
•taff  corps;  wherein  it  was  said  that  in 
a  despatch  in  the  defendant's  possession 
the  Commander  in  Chief,  etc.,  recomnlended 
the  removal  of  the  plaintiff  to  the'  half- 
pay  list  as  an  officer  whose  retention  on 
the  effective  list  was  in  every  way  most 
undesirable,  etc. ;  with  intent  to  injure  the 
pltuntiff.  The  court  of  appeal  was  unani- 
mous in  holding  that  the  action  would  not 
lie.  Lord  Esher,  M.  R.,  in  his  opinion,  said: 
The  plaintiff  in  this  case  has  brought  an 
action  of  libel  against  the  Secretary  of  State 
for  India  in  ooundl.  It  would  seem  from 
the  form  of  the  action  that  it  wsis  meant 
to  be  brought  against  him  in  his  official 
capacity,  treating  him  as  a  corporation,  not 
against  him  personally.  But  it  would  have 
made  no  difference  if  it  had  been  brought 
•gainst  him  as  an  individual.  The  sub- 
•taace  of  the  case  i*  that  it  is  an  action 
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brought  agiunst  him  in  respect  of  a  com- 
munication in  writing  made  by  him  as  Sec- 
retary of  State,  and,  therefore,  a  high  of- 
ficial of  the  state,  to  an  tmder-secretary  of 
•tate  in  the  course  of  the  performance 
of  his  official  duty.  The  master,  the  judge 
at  chambers,  and  the  divisional  court,  h»ve 
all  come  to  the  conclusion  that  the  action 
is  one  which  cannot  by  any  possibility  be 
maintained;  that  it  is  not  competent  to 
a  civil  court  to  entertain  a  suit  in  re- 
spect of  the  action  of  an  official  of  state 
in  making  such  »  communication  to  an- 
other official  in  the  course  of  his  official 
duty;  or  to  inquire  whether  or  not  he  acted 
maliciously  in  making  it.  I  think  that  con- 
clusion waa  correct.  The  authorities  which 
have  been  cited  to  us  appear  to  show  that, 
as  matter  of  clear  law,  a  judge  at  the  trial 
vrould  be  bound  to  refuse  to  allow  such 
an  inquiry  to  proceed,  whether  any  objec- 
tion be  taken  by  the  parties  concerned  or 
not.  It  follows  tiiat  such  an  action  as  this 
cannot  possibly,  in  point  of  law,  be  main- 
tained; and,  that  being  so,  to  allow  it  to 
proceed  would  be  merely  vexatious  and  a 
waste  of  time  and  money."  The  other 
judges  were  of  the  same  opinioo. 

It  would  seem  to  be  clear,  therefore,  that 
the  principle  of  absolute  privilege  is  un- 
questionably  established  by  the  English  au- 
thorities as  applicable  to  a  ease  like  the 
iwesent;  and  that  principle  is  not  less 
clearly  and  fully  established  in  this  juris- 
diction by  the  case  of  Spalding  v.  Vilas, 
to  which  we  have  referred. 

Much  reUanoe  has  been  placed  by  the 
plaintiff  upon  certain  passages  that  occur 
in  the  opinion  of  the  court  in  the  case  of 
White  V.  Nicholls,  3  How.  287,  II  L.  ed. 
600,  for  the  support  of  hu  contention.  But 
that  was  qtrite  a  different  case  from  the 
one  now  before  us;  and  while  the  general 
language  found  in  that  case  was  quite  ap- 
plicable to  the  facts  to  which  it  was  ap- 
plied, ^h&  principle  of  that  case  has  no  ap- 
plication to  a  case  like  the  present.  That 
was  a  case,  at  most,  of  qualified  privilege, 
and  where  the  privilege  could  be  overcome 
by  showing  in  proof  the  falsehood  and  ac- 
tual malice  of  the  defendajit.  But,  even 
if  it  were  supposed  that  the  present  caae 
was  within  the  principle  of  White  v.  Nich- 
olls, and  that  the  report  of  the  defendant 
was  only  entitled  to  a  qualified  privilege 
that  could  be  overcome  by  proof,  still,  there 
could  be  no  recovery  for  the  making  and 
publishing  the  report  to  the  Secretary  of 
War,  as  of  April  24,  1895,  and  as  charged 
in  the  first  count  of  the  declaration,  for  as 
to  that  the  statute  of  limitations  has  been 
pleaded  as  a  complete  bar,  and  such  de- 
fense is  clearly  applicable.  , 

But  it  is  contended  in  this  case  thatlliC 
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the  original  report  made  to  the  Secretary 
of  War  was  entitled  to  an  absolute  privi- 
lege, as  we  have  shown  it  was,  stiU,  by 
the  subsequent  handing  by  the  defendant 
to  the  witness  Hill  of  a  copy  of  the  report 
of  the  Senate  Committee  on  Military  Af- 
fairs having  incorporated  therein  a  copy 
of  the  report  made  by  the  defendant  to 
the  Secretary  of  War,  such  absolute  priv- 
ilege was  lost,  and  the  delivery  of  such 
copy  to  Hill  was  a  libelous  publication  of 
the  report  for  which  the  defendant  is  lia- 
ble; and  that  the  statute  of  limitations  did 
not  apply  to  euch  publication. 

We  are  of  opinion,  however,  that  this 
oontention  is  not  maintainable.  There  is 
nothing  to  show  how  the  report  made  by 
the  defendant  got  into  the  hands  of  the 
committee.  It  was,  however,  a  report  of  an 
official  character,  existing  on  file  in  the 
War  Department,  and  related  to  the  sub- 
ject-inatter  of  inquiry  before  a  committee. 
It  was  therefore  subject  to  the  call  of  the 
committee  if  they  deemed  it  necessary  to 
enlighten  them  upon  the  subject  under  their 
consideration.  The  committee  did  deem  the 
report  of  importance,  and  therefore  incor- 
porated it  into  their  own  report  to  the 
Senate,  which  was  adverse  to  the  allow- 
ance of  any  portion  of  the  claim  of  the 
plaintiff  made  before  the  Congress  of  the 
United  States  for  extra  compensation  for 
tbe  services  made  the  basis  of  the  applica- 
tion for  the  medal  of  honor,  and  upon  which 
application  the  defendant  made  his  report 
to  the  Secretary  of  War.  The  report  of 
the  committee,  referring  to  aad  adopting 
the  report  of  the  defendant,  was  duly  pub- 
lished as  a  Senate  document,  and  was  thus 
made  accessible  to  the  public.  The  term 
"public  documents"  is  defined  by  statute 
to  be  all  publications  printed  by  order  of 
Congress  or  either  House  thereof.  Act 
Cong.  June  23,  1874.  And  by  the  act  of 
Congress  of  January  12,  1896,  entitled  "An 
Act  Providing  for  the  Public  Printing 
and  Binding  and  the  Distribution  of  Pub- 
lic Documents,"  it  is  provided  that  docu- 
ments and  reports  of  committees,  with  the 
evidence  and  papers  submitted  therewith, 
or  any  part  thereof,  ordered  to  be  printed 
by  Congress,  may  be  reprinted  by  the  Pub- 
lic Printer  on  order  of  any  member  of 
Congress  or  delegate,  on  prepayment  of 
costs  thereof,  etc.  It  was  under  these 
statutory  provisions  and  the  rules  of  the 
Senate  that  the  report  of  the  committee 
was  printed  and  published.  If,  therefore, 
such  publication  by  the  authority  of  Con- 
gress was  lawful,  it  is  not  perceived  how 
the  mere  handing  of  a  copy  of  that  report 
to  a  third  party  by  the  defendant,  after 
such  publication  by  authority  of  Congress, 
could  constitute  a  libelous  publication 
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for  which  an  action  could  be  sustained. 
The  report  became  a  public  document,  and 
every  person  desiring  it  was  entitled  to  re- 
ceive and  inspect  it;  and  all  persons  giving 
circulation  to  the  report  thus  published  are 
protected  by  the  law.  The  defendant  had 
the  same  right  as  other  persons  to  own  and 
to  lend  or  give  the  report  to  persons  de- 
siring to  see  or  use  it,  without  incurring 
liability  a«  for  the  publication  of  a  libel. 

It  follows  from  what  we  have  said  that 
the  court  below  committed  no  error  in  its 
several  rulings  in  excluding  the  several  of- 
fers of  evidence  by  the  plaintiff,  including 
the  report,  and  in  directing  the  verdict  for 
the  defendant.  The. judgment  must  there- 
fore be  affirmed,  and  it  is  so  ordered. 

Writ  of  error  dismissed  by  Supreme 
Court  ot  Umted  States  December  11,  1905. 


CALIFORNIA  SUPREME  COURT. 

STOCKTON  GAS  &  ELECTRIC  COMPANY, 

Appt, 

v. 

COUNTY  OF  SAN  JOAQUIN. 

(Two  Cases.) 

(—  Cal.  — ,  83  Pac.  54.) 

Tax — ^franchise  of  water  and  gas  company. 
The  franchise  to  use  the  streets  of  a 
municipal  corporation  for  gas  and  water 
mains  and  electric  wires,  and  to  take  tolla 
by  reason  of  such  use,  is  located  in  the  mu- 
nicipality where  exercised,  within  the  mean- 
ing of  a  constitutional  provision  that  all 
property  shall  be  assessed  in  the  city  where 
it  is  situated,  notwithstanding  it  is  owned 


Case  Note. — ^Location  of  street  franchise 
for  purposes  of  taxation. — Although  there 
are  numerous  cases  upon  the  right  to  tax 
street  franchises,  and  as  to  the  method  by 
which  the  valuation  of  such  franchises  for 
that  .purpose  is  to  be  determined,  there  is 
but  Uttle  express  authority  on  the  specific 
point  decided  in  the  foregoing  case,  namely, 
where  such  a  franchise  is  deemed  to  be  1«- 
cated  for  the  purposes  of  taxation.  Gener- 
ally, when  such  franchises  are  specifically 
made  the  subject  of  taxation,  it  is  expressly 
provided,  as  in  the  New  York  special  trans- 
fer tax  law,  that  they  shall  be  subject  to 
local  taxation  in  the  municipality  in  which 
they  are  exercised;  so  that  the  question 
considered  in  the  foregoing  case  cannot 
arise.  It  will  be  observed  that  the  decision 
in  this  case  rests  upon  the  position  taken 
by  the  majority,  that  such  a  franchise  is  of 
the  nature  of  real  property,  the  situs  of 
which  is  necessarily  local.  The  majority 
opinion  apparently  regards  the  franchise 
and  the  easement  acquired  by  virtue  of  the 
franchise  as  the  same  thing  for  the  purposes 
of  taxation.     In  this  respect  the  opinion 
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by  a  corporation  located  elsewhere,  and 
originates  in  a  constitutional  provision  that 
any  corporation  incorporated  for  those  pur- 
poses sluill  have  the  right  of  using  the  public 
streets. 

(McFarland,  J.,  dissents.)  ' 

(December  14,  1906.) 


APPEAL  by  plaintiff  from  judgments  of 
the  Superior  Court  tor  San  Joaquin 
County  in  favor  of  defendant  in  actions 
brought  to  recover  money  alleged  to  have 
been  wrongfully  exapted  from  plaintiff  as 
taxes.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Nicol,  On,  &  Natter,  for  appel- 
Unt: 

The  franchise  does  not  consist  of  prop- 
erty acquired  by  the  corporation  in  the  ex- 
ercise of  its  franchise. 

Runyan  v.  Coster,  14  Pet.  122,  10  L.  ed. 
S82;  Bridgeport  ▼.  New  York  &  N.  H.  R. 
Co.  36  Conn.  266,  4  Am.  Rep.  63. 

The  right  to  use  the  streets  of  a  city  for 
the  purpose  of  laying  pipes  is  a  franchise, 
and  as  such  can  only  emanate,  directly  or 
indirectly,  from  the  sovereign  authority  of 
the  state. 

Jersey  City  Gas  Co.  v.  Dwight,  29  N.  J. 
£q.  248;  State  ex  rel.  Atty.  Gen.  v.  CSncin- 
nati  Gaslight  &  Colce  Co.  18  Ohio  St.  291; 
Dill.  Mun.  Corp.  i  M6;  Spring  Valley  Water- 
works V.  Sehottler,  62  Cal.  69;  People  v. 
Stephens,  62  Cal.  209 ;  Woodland  v.  Stephens, 
62  Oal  238;  Metropolitan  West  Div. 
City  R.  Co.  T.  Chicago  R.  Co.  87  111.  317; 
Re  Johnston,  137  Cal.  115,  69  Pac.  973; 
Summit  Twp.  v.  New  York  &  N.  J.  Teleph. 
Co.  67  N.  J.  Eq.  123,  41  Atl.  146;  Michigan 
Teleph.  Co.  t.  Benton  Harbor,  121  Mich.  512, 


47  L.RA.  104,  80  N.  W.  386;  Wisconsin 
Teleph.  Co.  v.  Oahkosh,  62  Wis.  32,  21  N. 
W.  828;  Pittsburgh's  Appeal, '  115  Pa.  4,  7 
Atl.  778;  Harrisburg  City  Pass.  R.  Co.  v. 
Harrisburg,  149  Pa.  466,  24  Atl.  56;  State 
ex  rel.  BeU  Teleph.  Co.  v.  Flad,  23  Mo.  App. 
185;  Hodges  v.  Western  U.  Teleg.  Co.  72 
Miss.  910,    29  L.R.A.  770,  18  So.  84. 

What  is  not  granted  to  a  municipal  cor- 
poration, it  has  no  power  to  grant  to  an  in- 
dividual. 

Mintum  v.  Larue,  23  How.  436,  16  L.  ed. 
574;  Mutual  Electric  Light  Co.  v.  Ash  worth, 
118  Cal.  3,  50  Pac  10. 

Whatever  franchise  the  appellant  had 
came  from  its  charter,  and  was  assessable 
at  San  Francisco,  its  principal  place  of  busi- 
ness. 

Pol.  Code,  S  3628;  Spring  Valley  Water- 
works V.  Barber,  99  Cal.  38,  21  L.RA.  416, 
33  Pac  736. 

Mr.  A.  H.  Ashley  for  respondent. 

Messrs.  Page,  McCntchen,  it  Knight  and 
William  B.  Bosley,  amioi  eurke. 

Lorigan,  J.,  delivered  the  opinion  of  the 
court: 

These  are  appeals  in  two  cases,  which,  as 
they  involve  the  same  main  legal  proposi- 
tion, will  be  disposed  of  together.  They  are 
actions  to  recover  taxes  paid  to  the  tax  col- 
lector of  San  Joaquin  county  by  plaintiff 
under  protest;  one  to  recover  such  taxes- 
paid  in  the  year  1898,  the  other  for  taxes, 
paid  in  the  year  1899,  upon  the  assessment 
of  a  franchise  hereinafter  to  be  mentioned. 
Plaintiff  is  a  corporation  organized  under 
the  laws  of  this  state  for  many  purposes, 
among  others  to  manufacture,  use,  trans- 
mit, purchase,  and  sell  gas  for  illuminating, 
heating   and   other   purposes;    to    produce 


differs  essentially  from  the  opinion  of  the 
court  in  Consolidated  Gas  Co.  v.  Baltimore, 
1  L.R.A.(N.S.)  263,  which,  while  holding 
that  the  actual  occupation  of  the  streets 
of  a  city  by  a  gas  company  pursuant  to  the 
franchise  constitutes  an  easement  which 
may  be  properly  assessed  to  the  company  as 
real  estate,  nevertheless  clearly  disting^uishes 
between  the  franchise  which  it  defines  as 
the  right  to  occupy  the  street  with  the  gas 
mains,  and  the  easement,  which  it  defines 
as  the  actual  occupation  of  the  streets  in 
that  way  pursuant  to  the  franchise.  The 
implication  is  that  the  franchise  as  such 
would  not  be  subject  to  assessment  as  a 
part  of  the  real  estate,  though  it  is  conceded 
that  the  use  to  which  the  franchise  permits 
the  easement  to  be  put  is  an  essential  ele- 
ment to  be  considered  in  placing  a  valua- 
tion on  the  easement  for  the  purposes  of 
taxation.  A  similar  distinction  between  the 
franchise  and  the  pro[wrty  accjuired  by  the 
corporation  to  enable  it  to  enjoy  the  fran- 
chise is  made  in  Newark  v.  State  Bd.  of  Tax- 
SL.R.A.(N.S.) 


ation,  66  N.  J.  L.  466,  49  Atl.  525,  holding 
that  a  street  railway  has  such  an  interest 
in  the  soil  of  the  highway  over  which  it 
passes  as  is  taxable  as  real  estate. 

As  bearing  upon  the  tendency  to  impress 
upon  a  franchise  the  character  and  locality 
of  the  property  in  connection  and  by  means 
of  which  it  is  used,  it  is  not  improper  to 
refer  to  the  position  taken  by  the  United 
States  Supreme  Court  in  the  case  of  Adams 
Exp.  Co.  V.  Ohio  State  Auditor,  166  U.  8. 
185,  41  L.  ed.  965,  17  Sup.  Ct.  Rep.  604,  to 
the  effect  that  the  situs  of  the  intangible 
property  of  an  express  company  engaged  in 
interstate  business  is  not,  for  the  purposes 
of  taxation,  simply  where  its  home  office  is, 
but  is  distribiAed  wherever  its  tangible 
property  is  located  and  its  work  is  done. 

Other  cases  bearing  upon  the  taxation  as 
real  property  of  rights  acquired  under  a 
street  fmnchise  and  property  used  in  con- 
nection therewith  are  cited  in  the  note  to 
1  LJUulKa)  263. 
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generate,  transmit,  use,  purchase,  and  sell 
electricity;  to  produce,  conduct,  use,  pur- 
chase, and  sell  steam  and  steam  power;  and, 
generally,  to  engage  in  the  business  of  pro- 
ducing, transmitting,  and  selling  light,  heat, 
and  power.  The  place  where  the  principal 
business  of  the  corporation  is  to  be  trans- 
acted is  set  forth  in  its  articles  of  inoorpo- 
ration  as  required  by  {  290  of  the  Civil 
Code,  and  is  declared  to  be  the  city  and 
county  of  San  Francisco.  At  the  time  when 
the  assessments  in  question  on  this  appeal 
were  made  the  plaintiff  corporation  was  ac- 
tually engaged  in  the  business  of  supplying 
the  inhabitants  of  the  city  of  Stockton  with 
gas  and  electric  light,  using  the  streets  of 
the  city  for  that  purpose,  its  pipes  and  con- 
duits being  laid  therein  for  the  distribution 
of  gas,  and  its  poles  strung  with  wires 
erected  thereon  for  the  transmission  of  elec- 
tricity. These  assessments,  made  by  the 
assessor  of  San  Joaquin  county,  were  of 
what  was  denominated  the  "franchise"  of 
the  appellant  exercised  in  the  city  of  Stock- 
ton, and  which  is  described  in  the  fliidings 
in  each  case  as  "the  right  and  privilege  of 
using  the  public  streets  and  thoroughfares 
of  said  city  of  Stockton  for  laying  down 
pipes  and  conduits  therein  and  connections 
therewitli,  and  for  erecting  poles  therein 
and  of  running  electric  wires  over,  across, 
and  about  the  same,  and  of  making  connec- 
.tions  therewith  so  far  as  was  necessary  for 
supplying  said  city  of  Stockton  and  its  in- 
habitants with  gaslight  and  electric  light, 
and  in  connection  therewith,  to  collect  rates 
and  charges  for  said  light  furnished  said 
city  and  its  inhabitants."  In  addition  to 
the  assessment  upon  its  franchise  as  so  de- 
scribed, the  plaintiff  was  assessed  each  year 
in  question  upon  other  property  in  the  city 
of  Stockton,  including  its  pipes,  poles,  and 
wires  in  use  in,  under,  and  upon  the  streets 
thereof.  It  paid  all  the  other  taxes  levied 
without  protest,  but,  as  to  the  taxes  levied 
upon  said  franchise,  paid  them  each  year 
under  protest;  and  these  actions  are  brought 
to  recover  back  the  amounts  so  paid.  Judg- 
ments were  entered  in  favor  of  defendant, 
and  from  them  plaintiff  appeals. 

It  is  provided  by  )  19,  art.  11,  of  the  Con- 
stitution that,  "in  any  city  where  there-  are 
no  public  works  owned  and  controlled  by 
the  municipality  for  supplying  the  same 
with  water  or  artificial  light,  any  individual 
or  any  company  duly  incorporated  for  such 
purpose  under  and  by  authority  of  the  laws 
of  this  state  shall  .  .  .  have  the  privi- 
lege of  using  the  public  streets  and  thor- 
oughfares thereof,  and  of  laying  down  pipes 
and  conduits  therein  and  connections  there- 
with, so  far  as  may  be  necessary  for  intro- 
ducing into  and  supplying  such  city  and  its 
inhabitants  either  with  gaslight  or  other 
6L.R.A.(N.S.) 


illuminating  light,  or  with  fresh  water  for 
domestic  and  all  other  purposes,  upon  the 
condition  that  the  municipal  government 
shall  have  the  right  to  regulate  the  charges 
thereof."  Section  3628  of  the  Political  Code 
provides  that  "the  franchise,  roadway,  road- 
bed, rails,  and  rolling  stock  of  all  railroads 
operated  in  more  than  one  county  in  this 
state  shall  be  assessed  by  the  state  board 
of  equalization  as  hereinafter  provided  for. 
Other  franchises,  if  granted  by  the  authori- 
ties of  a  county,  city,  or  dty  and  county, 
must  be  assessed  in  the  county,  city,  or  city 
and  county  within  which  they  were  granted. 
If  granted  by  any  other  authority,  they 
must  be  assessed  in  the  county  in  which 
the  corporations,  firms,  or  persons  owning 
or  holding  them  have  their  principal  place  of 
business."  No  question  is  raised  that  a 
franchise  is  property  under  the  terms  of 
the  Constitution  and  revenue  laws  of  the 
state,  and  that  it  is  taxable  as  such.  The 
sole  question  relative  thereto  is,  Was  the 
franchise  assessed  against  the  plaintiff  prop- 
erly assessable  in  the  county  of  San  Joa- 
quin? 

It  is  insisted  by  appellant  that,  as  to  a 
corporation  organized  under  the  laws  of  this 
state,  and  authorized  to  supply  gas  and 
electricity  to  cities  for  illuminating  pur- 
poses, its  corporate  franchise  included  aa  a 
necessary  part  thereof,  and  aa  indispensable 
to  the  enjoyment  of  that  frandiise,  the 
privileges  extended  by  the  constitutional 
provision  of  using  the  public  streets  and 
thoroughfares  of  cities  for  laying  down 
pipes  and  conduits,  and  placing  thereon  elec- 
tric poles  and  stringing  wires  across  and 
over  the  same,  and,  as  an  incident  to  such 
privilege,  the  right  to  collect  from  the  cities 
and  the  inhabitants  thereof  for  gas  and 
electricity  distributed  and  sold  therein ;  that 
the  right  to  exercise  these  privileges,  ex- 
tended by  the  constitutional  provision  to 
all  corporations  created  like  the  plaintiff 
for  one  of  the  purposes  specified  therein, 
constituted  part  of  its  formative  charter; 
that  its  corporate  franchise  embraced  and 
included  these  privileges  as  a  grant  to  it  of 
them  by  the  sovereign  authority,  and  that 
s\ich  franchise,  considered  as  an  entirety, 
was  assessable  only  in  the  city  and  county 
of  San  Francisco,  where  its  principal  place 
of  business,  fixed  by  its  articles  of  incorpora- 
tion, was;  and  that  the  act  of  the  assessor 
of  San  Joaquin  county  in  assessing  its  fran- 
chise in  that  county  was  unauthorised  and 
void.  While  we  have  directed  attention  to 
the  contention  of  plaintiff,  we  have  done  so 
simply  to  state  his  position,  and  do  not 
deem  it  necessary,  in  the  view  we  take  of 
the  case,  to  particularly  discuss  it,  though 
some  reference  may  be  made  to  it  in  a  gen- 
eral way  as  we  proceed.    Nor  do  wa  feel 
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called  upon  to  determine  other  points,  raised 
on  the  appeal  by  respondents,  as  to  the 
proper  construction  to  be  placed  on  the 
phrase  "principal  place  of  business,"  as  used 
in  i  3828  of  the  Political  Code,— whether  it 
means  the  actual  place  of  the  transaction  of 
franchise  business  or  the  oSSce  of  the  cor- 
poration where  business  of  a  strictly  cor- 
porate nature  is  transacted, — ^nor  to  pass, 
as  invited  to  do,  upon  the  constitutionality 
of  this  section,of  the  Political  Code  itself. 

While  all  these  propositions  have  been 
learnedly  discussed  by  counsel,  a  considera- 
tion of  them  is  unnecessary,  because  we  are 
satisfied  that  the  validity  of  the  assessment 
of  this  franchise  by  the  assessor  of  San  Joa- 
quin county  must  be  sustained,  under  i  10 
of  article  13  of  the  Constitution.  That  sec- 
tion provides  that  "all  property  .  .  . 
shall  be  assessed  in  the  county,  city,  city 
and  county,  town,  township,  or  district  in 
which  it  is  situated."  As  this  constitutional 
provision  declares  that  all  property  (save 
property  of  railroads  operated  in  more  than 
one  county,  which  it  provides  shall  be  as- 
sessed by  the  state  board  of  equalization) 
must  be  assessed  in  the  locality  where  it  is 
situated,  it  follows,  as  a  franchise  is  prop- 
erty subject  to  taxation,  that,  if  the  fran- 
chise which  was  assessed  against  plaintiff 
in  the  county  of  San  Joaquin  had  a  local 
situation  in  the  city  of  Stockton,  in  that 
county,  it  was  properly  assessed  there  under 
the  constitutional  mandate,  and  could  be 
assessed  nowhere  else.  And  if  it  be  deter- 
mined from  a  consideration  of  the  authori- 
ties that  a  franchise,  or  right  exercised  by 
the  plaintiff  in  the  streets  of  the  city  of 
Stockton,  is  of  a  local  character,  it  is  an 
immaterial  matter  for  consideration  as  the 
source  from  which  the  right  or  franchise 
sprung.  It  can  be  of  no  moment  that  the 
franchise  is  granted  by  the  Constitution, — 
by  the  state  in  its  sovereignty.  It  is  not 
the  source  from  which  it  was  derived  that 
shall  determine  the  place  where  it  shall  be 
assessed  and  taxed,  but  the  place  where  it 
is  situated.  For  the  purpose  of  taxation 
under  the  constitutional  provision,  it  is  not 
the  locus  of  the  grantor  that  is  to  be  con- 
sidered, but  the  situs  of  the  franchise.  This 
provision  of  the  Constitution  is  but  the  rec- 
ognition of  one  of  the  fundamental  princi- 
ples of  taxation  that  property,  situated  in 
a  dty  and  county,  should  be  taxed  there 
for  the  purpose  of  revenue;  that  the  prop- 
erty which  has  had  the  protection  and  bene- 
fit of  municipal  government  shall  pay  its 
share  of  the  expenses  required  to  insure 
these  advantages,  apportioned  on  the  basis 
of  the  actual  value  of  that  property.  San 
Francisco  A,  S.  M.  Electric  R.  Co.  v.  Scott, 
142  Cal.  220,  75  Pac.  575.    It  applies  to  all 


right  acquired  by  an  exercise  of  it,  is  of  a 
local  character,  it  requires  that  it  shall  be 
assessed  in  the  locality  which  is  burdened 
with  its  exercise,  and  upon  which  is  cast 
the  duty  of  protecting  the  property  em- 
braced in  such  exercise.  While  the  right 
is  accorded  by  the  Constitution  to  the  plain- 
tiff in  common  with  all  kindred  corpora- 
tions, and  with  individuals,  to  use  the 
streets  of  a  city  for  the  purpose  of  furnish- 
ing illuminants  to  it  and  it*  inhabitants,  it 
cannot  be  said  that  any  one  individual  oi 
corporation  possesses  this  right  merely  by 
virtue  of  the  constitutional  provision.  The 
Constitution  extends  a  potential  right  to 
those  enumerated  in  its  provisions  to  avail 
themselves  of  the  benefit  of  the  franchise. 
But  this  general  extension  of  the  privilege 
does  not  invest  individuals  or  corporations 
with  the  franchise  in  the  streets  of  any  par- 
ticular city.  It  is  only  acquired  when  tht 
constitutional  grant  is  actually  accepted; 
when  the  pipes  and  conduits  for  gas  or  th« 
electric  poles  are  laid  in  or  erected  on  the 
streets  of  the  dty.  It  is  then  owned  by 
any  individual  or  corporation  doing  so,  as 
an  accepted  franchise  under  the  general  con- 
stitutional grant,  exercised  in  the  particu- 
lar dty  where  these  appliances  are  laid  or 
erected.  By  the  provisions  of  the  Constitu- 
tion all  persons  and  all  corporations  organ- 
ized for  the  purpose  of  supplying  these  ne- 
cessities are  given  the  capadty  to  take  the 
franchise  extended  thereunder,  but  they  do 
not  acquire  it  until  they  have  accepted  it 
by  proceeding  to  its  actual  exercise. 

While  considering  this  constitutional 
grant  of  the  right  to  use  the  streets  of 
cities  throughout  the  state  by  individuals 
,0T  corporations  for  supplying  either  water 
or  artifldal  light  (when  the  city  owns  no 
public  works  for  such  purpose),  it  is  well 
to  remember  the  purpose  which  was  sought 
to  be  attained  under  the  proviuon.  It  was 
to  prevent  the  abuses  which  the  framers  of 
the  Constitution  believed,  were  theretofore 
indulged  in  by  municipal  officers,  who,  by 
imposing  onerous  burdens  and  conditions 
upon  persons  desiring  to  compete  with  ex- 
isting companies  in  such  munidpalities,  in 
supplying  such  necessities,  precluded  them 
from  doing  so,  and  hence  created  a  monop- 
oly in  favor  of  existing  corporations.  By 
providing  for  unrestricted  competition  in  the 
supplying  of  these  necessities,  it  prevented 
such  abuses.  But,  while  this  was  the  pur- 
pose in  view,  and  the  facility  was  afforded 
to  use  the  streets  of  a  dty  for  that  pur- 
pose, without  the  necessity  of  obtaining  a 
franchise  therefor  from  the  municipal  au- 
thorities, it  was  not  intended  thereby  that, 
in  the  exerdse  of  such  privilege,  whatever 
rights  of  a  valuable  property  nature  were 


property.     And  where  a  franchise,  or  the  I  acquired  should  not  be  sabjeet  to  tax*tion  ia 
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the  locality  where,  through  the  exercise  of 
the  franchise,  the  corporation  became  in- 
vested with  them.  Now,  is  the  franchise 
exercised  by  the  plaintiff  in  the  city  of 
Stockton,  or,  more  accurately  speaking,  the 
right  or  interest  which  plaintiff  acqtiired  in 
the  streets  of  that  city  by  virtue  of  its  ex- 
ercise, property  of  a  local  character,  prop- 
erty— to  use  the  term  in  the  constitutional 
provision — "situated"  in  the  city  of  Stock- 
ton? We  think  the  authorities  support  the 
contention  of  respondent  that  it  is;  that  the 
franchise  extended  by  the  constitutional 
provision  to  lay  pipes  and  conduits,  or  erect 
poles  and  supply  the  inhabitants  of  a  city 
with  artificial  light,  is  an  incorporeal  here- 
ditament,— is  real  estate  in  the  nature  of  an 
easement  pertaining  to  the  streets  of  the 
city  in  which  it  is  exercisable;  that  it  is  in- 
separably annexed  to  the  soil  out  of  which 
the  profit  arises,  audi  has  a  local  situation 
in  the  place,  and  that  place  only,  where  the 
right  is  actually  exercised. 

The  principle  that  franchises  of  the  char- 
acter here  involved  are  treated  as  incorpo- 
real hereditaments  finds  ready  support  in 
the  authorities.  In  Bowman  v.  Wathen,  2 
McLean,  376,  Fed.  Cas.  No.  1,740,  it  is  said: 
"And  the  only  inquiry  now  is  whether 
the  ferry  right  reserved  is  of  the  same  na- 
ture, in  this  respect,  as  a  part  of  the  land. 
In  what  does  it  differ?  It  is  appurtenant 
to  the  soil,  and  constitutes  no  inconsider- 
able part  of  its  value.  As  has  been  shown, 
it  is  susceptible  of  a  different  ownership 
from  the  soil.  It  is  still  a  right  growing 
out  of  the  soil,  and  subjects  it  to  the  servi- 
tude in  whosever  hands  it  may  come.  Al- 
though an  incorporeal  hereditament,  in  con- 
templation of  law,  it  is  property,  real  prop- 
erty. It  passed  by  deed, — is  assets  in  the' 
hands  of  heirs,  and  in  all  respects  is  subject 
to  the  laws  which  regulate  real  estate.  .  . 
.  There  would  seem  to  be  no  doubt  that 
the  ferry  franchise,  with  all  that  belongs  to 
it,  may  be  taken  by  descent  or  by  convey- 
ance the  same  ns  other  interests  which  per- 
tain to  the  realty."  In  Dundy  v.  Chambors, 
23  ni.  369,  it  is  also  said:  "Chancellor 
Kent,  in  his  Commentaries,  vol.  3,  p.  468,  in 
treating  of  franchises  in  roads  and  ferries, 
says:  'An  estate  in  such  a  franchise,  and 
an  estate  in  la.'id,  rest  upon  the  same  prin- 
ciple, being  equally  grants  of  a  right  or 
privilege  for  an  adequate  consideration.' 
And  he  calls  such  frandiises  incorporeal 
hereditaments.  HilUard,  in  his  treatise  on 
Real  Property,  voL  1,  p.  1,  classes  a  ferry 
franchise  amongst  hereditaments."  And  in 
Cue  V.  Tide  Water  Canal  Co.  24  How.  263, 
16  L.  ed.  63S,  It  is  said:  "The  property 
seized  by  the  marshal  is  of  itself  of  scarcely 
any  value,  apart  from  the  franchise  of  tak- 
ing toll,  with  which  it  is  eonvected  in  the 
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hands  of  the  company,  and,  if  sold  under 
this  fieri  facias  without  the  franchise,  would 
bring  scarcely  anything;  but  would  yet.  as 
it  is  essential  to  the  working  of  the  canal, 
render  the  property  of  the  company  in  the 
franchise,  now  so  valuable  and  productive, 
utterly  valueless.  Now,  it  is  very  clear 
that  the  franchise  or  right  to  take  toll  on 
boats  going  through  the  canal  would  not 
pass  to  the  purchaser  under  this  execution. 
The  franchise,  being  an  incorporeal  heredita- 
ment, cannot,  upon  the  settled  principles  of 
the  common  law,  be  seized  under  a  fieri 
facias."  In  People  v.  O'Brien,  111  N.  Y.  46, 
2  L.R.A.  255,  7  Am.  St.  Rep.  684,  18  N.  E. 
692,  the  court  aaid:  "In  speaking  of  the  fran- 
chises of  a  corporation  we  shall  assume  that 
none  are  assignable,  except  by  the  special 
authority  of  the  legislature.  We  must  also 
be  understood  as  referring  only  to  such  fran- 
chises as  axe  usually  authorized  to  be  trans- 
ferred by  statute,  viz.,  those  requiring  for 
their  enjoyment  the  use  of  corporeal  prop- 
erty, such  as  railroad,  canal,  telegraph,  gas, 
water,  bridge,  and  similar  companies,  and 
not  to  those  which  are  in  their  nature  purely 
incorporeal  and  inalienable,  such  as  the  right 
of  corporate  life,  the  exercise  of  banking, 
trading,,  and  insurance  powers,  and  similar 
privileges.  The  franchises  last  referred  to, 
being  personal  in  character  and  dependent 
upon  the  continued  existence  of  the  donee 
for  their  lawful  exercise,  necessarily  expire 
with  the  extinction  of  corporate  life,  unless 
special  provision  is  otherwise  made.  .  .  . 
In  the  former  class  it  has  been  held  that 
at  common  law  real  estate  acquired  for  the 
use  of  a  canal  company  could  not  be  sold  on 
execution  against  the  corporation  separate 
from  its  franchise,  so  as  to  destroy  or  im- 
pair the  value  of  such  franchise.  .  .  . 
And  by  parity  of  reasoning  it  must  follow 
that  the  tracks  of  a  railroad  company,  and 
the  franchise  of  maintaining  and  operating 
its  road  in  a  public  street,  are  equally  in- 
separable, in  the  absence  of  express  legisla- 
tive authority  providing  for  their  sever- 
ance." In  Chicago  v.  Baer,  41  III.  306,  the 
court  says:  "Certain  it  is  that  this  railway 
company  has  a  franchise  appurtenant  to 
this  street;  that,  through  this  franchise,  it 
has  a  right  of  occupancy  in  a  portion  of  the 
street,  peculiar  to  itself,  and,  so  far  as  may 
be  necessary  to  run  its  cars,  exclusive;  that 
this  right  of  occupancy  is  secured  for  a  long 
term  of  years;  that  this  franchise  and  this 
right  of  occupancy  together  constitute  a 
property  fixed  and  immovable  in  its  char- 
acter like  realty,  and  recognized  and  pro- 
tected by  the  law  as  fully  as  a  fee  simple 
in  land." 

From  these  authorities  it  would  appear 
then  that  the  franchise  extended  by  the 
Constitution  is  of  such  a  character  that  it 
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U  indissolubly  annexed  to  the  street  of  a 
city  in  and  upon  which  it  is  exercised,  and 
that,  while  an  incorporeal  hereditament,  it 
is,  in  contemplation  of  law,  real  property, 
an  easement  appurtenant  to  such  streets. 
This  being  sO)  it  necessarily,  as  real  prop- 
erty, has  a  situs  in  the  city  where  it  is  ex- 
ercised, and,  under  the  constitutional  pro- 
vision with  reference  to  the  assessment  of 
property,  must  be  assessed  there.  It  will 
be  observed  from  these  authorities  which  we 
have  cited  that  the  right  to  use  the  streets, 
and  the  right  to  take  tolls  by  reason  of 
their  use,  are  inseparable  parts  of  the  fran- 
diise.  The  latter  is  a  right  arising  out  of 
the  soil,  a  right  to  take  a  profit  out  of  the 
easement  acquired  in  the  streets  of  the  city, 
and  the  easement  and  the  right  to  take  a 
profit  therefrom  can  be  valuable  only  when 
exercised  together.  That  these  rights  con- 
jointly constitute  the  franchise  is  also  the 
view  taken  by  this  court  in  Spring  Valley 
Waterworks  v.  Barber,  99  Cal.  38,21  Ii,R.A. 
418,  33  Pac  735. 

But,  independent  of  the  general  principle 
announced  in  these  authorities  with  refer- 
ence to  the  nature  of  the  right  plaintiff  ac- 
quired by  exercise  of  the  franchise  in  the 
streets  of  the  municipality,  it  is  clear  from 
the  decision  in  North  Beadi  &  M.  R.  Co.'s 
Appeal,  32  Cal.  512,  where  the  matter  is 
fuUy  considered  and  discussed,  that  th» 
franchise  exercised  by  plaintiff  invested  it 
with  an  easement  therein,  real  property,  the 
situs  of  which  was  necessarily  local.  And 
this  is  equally  apparent  when  we  examine 
the  Civil  Code.  Section  801  thereof  declares 
the  servitudes  which  may  attach  to  other 
lands,  and  which,  when  so  attached,  shall 
constitute  easements,  and,  among  others,  are 
included,  by  subdivisions  4  and  6,  respective- 
ly, "the  right  of  way"  and  "the  right  of 
transacting  business  upon  land."  Under  S 
802  of  the  same  Code,  "the  right  of  way"  is 
designated  as  among  the  land  burdens  which 
.may  I>e  granted  or  held,  although  not  at- 
tached to  land.  This  right  of  way,  an  ease- 
ment, is  real  property,  and  is  distinctly  and 
necessarily  local  in  character,  and  situated 
in  and  upon  land.  It  is  clear,  too,  that  the 
right  to  use  the  pipes,  conduits,  and  poles  for 
the  transmission  of  illuminants  to  the  city 
and  its  inhabitants  is  a  right  which  is  exer- 
cised and  can  be  exercised  only  in  connection 
with  and  at  the  situs  of  the  right  of  way 
and  location  of  the  appliances.  It  is  a  right 
exercised  by  means  of  these  appliances  in 
connection  with  a  right  of  way,  so  that  a 
profit,  which  the  company  is  authorized  to 
take,  may  be  made  upon  the  sale  of  the  il- 
Inminants  which  they  serve  to  transmit. 
This  right  to  so  use  them  for  this  purpose  is 
as  local  to  the  city  of  Stockton  as  are  the 
gas  pipes  and  the  electric  poles  under  or 
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upon  its  streets,  and,  within  the  meaning  of 
subdivision  6,  above  referred  to,  is  a  "right 
to  transact  business  upon  land,"  acquired  in 
addition  to  the  easement  by  virtue  of  the 
exercise  of  the  constitutional  franchise. 

From  all  these  considerations  we  are  of 
the  opinion  that  the  plaintiff,  in  the  exercise 
of  its  franchise,  acquired  rights  of  property 
in  and  over  the  streets  of  the  city  of  Stock- 
ton of  a  character  distinctively  local  to  that 
city,  and  that,  under  §  10,  art.  13,  of  the 
Constitution,  above  quoted,  they  were  prop- 
erly assessed  by  the  assessor  of  San  Joa- 
quin county  in  that  county. 

The  appeal  from  the  judgment  in  each  of 
these  cases  is  accompanied  by  a  bill  of  ex- 
ceptions. It  is  urged  therein  that  the  trial 
coiu^  erred  in  its  rulings  relative  to  the 
admission  of  evidence.  Under  the  pleadings 
and  the  issues  raised,  we  think  the  rulings 
were  correct. 

The  judgments  appealed  from  in  both 
cases  are  aflSrmed. 

We  concur:  Shaw,  J.;  Angellotti,  J.;  Van 
Dyke,  J.;  Cooper,  J. 

Beatty,  Ch.  J.,  concurring: 

I  concur  in  the  judgments  of  affirmance, 
and  upon  all  essential  points  in  the  views 
of  Justice  Lorigan,  with  the  sole  exception 
that,  in  my  opinion,  his  conclusion  requires 
that  the  following  clause  of  §  3628  of  the 
Political  Code  must  be  held  unconstitu- 
tional, so  far  as  it  applies  in  terms  to  fran- 
chises  which  have  a  local  situs:  "If  granted 
by  any  other  authority,  they  must  be  as- 
sessed in  the  county  in  whidi  the  corpora- 
tions, firms,  or  persons  owning  or  holding 
them  have  their  principal  place  of  business." 
The  framers  of  our  Constitution  did  not 
leave  it  to  the  legislature  to  determine 
where  property  having  a  local  situs  should 
be  assessed.  That  was  a  matter  which  they 
settled  themselves  by  the  provision  of  §  10 
of  article  13:  "All  property,  except  as  here* 
inafter  in  this  section  provided  [i.  e.,  rail- 
road property],  shall  be  assessed  in  the 
county,  city,  city  and  county,  town,  town' 
ship,  or  district  in  which  it  is  situated,  ia 
the  manner  prescribed  by  law."  If,  tliai^ 
the  privilege  of  using  the  streets  of  a  d^ 
for  the  purpose  of  laying  and  maintaining 
pipes  for  the  distribution  of  gas  is  a  fran- 
chise having  a  situs  in  that  city,  the  fae0 
that  it  has  been  granted  by  "another  an- 
thority"  (the  people  of  the  state)  gives  no 
warrant  to  the  legislature  to  say  that  it 
shall  be  assessed  and  taxed  in  the  city  or 
county  where  the  holder  of  the  franchise 
happens  to  have  his  principal  place  of  busi- 
ness, or  where  he  resides.  The  whole  ques- 
tion to  be  decided,  therefore,  is  the  question 
whether  this  particular  franchise  bos  a  lo- 
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eal  sitiu,  for,  if  it  has,  it  ia  idle  to  tefer  to 
the  above-quoted  clause  of  %  3028  of  the 
Political  Code  as  determinative  of  th*  con- 
troversy. 

Upon  this  question  of  situs  or  no  situs,  of 
the  franchise  in  question,  it  can  scarcely  be 
necessary  to  add  anything  to  what  has  been 
said  by  Justice  Lorigan;  but  I  am  tempted 
to  put  the  same  view  in  a  form  which  to 
me  has  always  seemed  unanswerable.  Land 
always  has  a  situs.  The  ownership  of  land 
consists  in  the  right  to  use  it  for  all  lawful 
purposes,  and  that  right  of  use  oimstitutes 
its  whole  value.  If  the  owner  of  land  grants 
to  another  the  right  of  way  over  it,  or  the 
right  to  lay  and  maintain  pipes  through  it, 
the  totality  of  ownership  is  divided  into 
two  separate  interests:  The  original  owner 
retains  the  right  to  use  the  land  for  every 
lawful  purpose  not  inconsistent  with  the 
exercise  of  the  privilege  granted,^  and  his 
grantee  acquires  the  right  to  use  it  for  the 
special  purpose  named  in  the  grant.  It  is 
easy  to  suppose  a  case  in  which  the  value 
of  the  granted  privilege  or  easement  exceeds 
the  value  of  the  interest  remaining  in  the 
grantor, — indeed,  such  instances  are  of  fre- 
quent occurrence;  but,  whether  of  greater 
or  less  value,  it  is  still  an  interest  in  that 
particular  piece  of  land,  and  no  more  of  an 
ideal  abstraction  than  the  remaining  right 
of  the  owner  to  cultivate  the  soil.  The  ag- 
gregate value  of  the  two  rights  constitutes 
the  aggregate  value  of  the  land,  and  each  is 
assessable  where  the  land  is  situated.  If 
this  is  true  of  an  easement  granted  in  land 
held  in  private  ownership,  it  must  be  equally 
true  of  a  franchise  to  use  public  lands  for 
similar  purposes.  The  privilege  is  essen- 
tially the  same,  and  the  only  reason  for 
calling  one  a  franchise  while  the  other  is 
denominated  an  easement  is  that  the  former 
is  held  by  direct  grant  from  the  sovereign, 
while  the  other  is  the  grant  of  a  private  per- 
son. The  conclusion  is  that  the  right  to 
use  land  within  the  municipal  boundaries  of 
the  city  of  Stockton  is  assessable  only  in 
Stockton  for  city  purposes,  and  in  the 
-county  of  San  Joaquin  for  state  and  county 
-purposes.  The  difficulty  and  confusion 
which  it  is  apprehended  (according  to  the 
dissenting  opinion  of  Justice  McFarland) 
may  be  caused  by  our  decision  in  these  cases 
is,  I  think,  purely  imaginary,  and  the  ap- 
prehension groundless. 

There  is,  of  course,  a  franchise — the  fran- 
chise to  have  perpetual  succession,  etc.,  con- 
mon  to  all  corporations  for  whatever  pur- 
pose organized — ^which  is  always  assessable 
where  the  corporation  has  its  principal  place 
of  business.  This  franchise  is  a  pure  ab- 
straction, and,  like  the  right  to  collect  a 
promissory  note  or  other  chose  in  action,  it 
has  no  fixed  situs,  but  follows  the  person 
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of  its  owner,  and  U  Msesaable  whara  tlM 
owner  lives,  and  that,  in  the  case  of  a  Cali- 
fornia corporation,  is  the  place  designated 
in  its  articles  of  incorporation  as  its  prin- 
cipal place  of  business.  The  only  difficulty 
to  be  apprehended  is  in  placing  a  valuation 
upon  this,  the  sbrictly  corporate  franchise. 
But  tliat  difficulty  is  not  new,  and  will 
neither  be  enhanced  nor  diminished  by  the 
present  decision.  The  method  of  ascertain- 
ing the  value  of  the  corporate  franchise, 
sanctioned  by  this  court  in  some  of  its  de- 
cisions, and  nowhere  disapproved  as  far  aa 
I  am  aware,  is  to  take  the  difference  be- 
tween the  market  value  of  its  shares  and 
the  value  of  its  tangible  property  as  the 
basis  of  assessment.  Whatever  difficulty 
this  method  involves  remains,  but  remains 
without  addition  by  reason  of  anything  here 
decided.  For,  take  the  supposed  case  of  a 
corporation  -  having  its  principal  place  of 
business  in  San  Francisco,  and  operating 
gasworks  in  several  other  cities.  We  will 
suppose  that  the  market  value  of  its  share* 
is  $1,000,000;  that  its  plant,  consisting  of 
furnaces,  retorts,  tanks,  pipes,  etc,  is  now 
assessed  in  Sacramento  at  8100,000,  in 
Stockton  at  8120,000,  and  in  San  Jos6  at 
$160,000.  (For  the  purposes  of  illustration 
three  places  are  as  good  as  a  dozen.)  The 
assessor  of  San  Francisco,  even  on  the  doc- 
strine  of  the  dissenting  opinion,  must  deduct 
the  aggregate  of  tliese  sums,  $370,000,  from 
the  value  of  the  shares,  to  arrive  at  a 
basis  for  assessing  the  corporate  franchise. 
If,  hereafter,  in  consequence  of  the  decision 
of  these  cases,  the  assessor  of  Sacramento 
values  the  local  franchise  at,  say  $10,000,  of 
Stockton  at  812,000,  and  at  San  Jos«  at 
$16,000,  all  the  additional  labor  imposed  on 
the  assessor  of  San  Francisco  will  be  to 
add  $37,000  to  $370,000,  in  order  to  deter- 
mine the  aggregate  amount  to  be  deducted 
from  the  market  value  of  the  shares.  The 
labor  will  be  inappreciable,  and  the  difficulty 
nIL 

If  it  be  said  that  confusion  will  arise  out 
of  diiferenoes  of  opinion  between  the  as- 
sessor of  San  Francisco  and  the  assessors  of 
Saoramento,  San  Joaquin,  and  Santa  Clara 
as  to  the  true  value  of  the  local  franchises, 
I  freely  admit  that  such  differences  of  opin- 
ion are  quite  likely  to  arise;  but  this  is  a 
difficulty  which  inheres  in  the  matter  under 
any  view  of  the  question  to  be  decided.  If 
the  different  assessors  are  liable  to  differ  as 
to  the  value  of  a  particular  interest  in  land, 
so  are  they  liable  to  differ  as  to  the  valu* 
of  the  plant  of  a  gas  company.  The  differ- 
ence between  the  two  cases,  if  any,  is  a  dif- 
ference of  degree,  and  not  of  kind,  and  fur- 
nishes no  reason  for  holding  that  property 
is  assessable  in   San   Francisco  when  tWi 
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CoBBtitntion  lequires  it  to  be  assMsed  in 
San  Joaquin. 

McFarUmd,  J.,  dissenting: 

I  dissent,  and  thinlc  that  the  judgments 
should  be  reversed.  Assuming,  as  held  in 
Banlc  of  Oalifornia  v.  San  Francisco,  142 
CU.  276,  64  L.R~^  918,  100  Am.  St.  Rep. 
136,  76  Pac.  832,— against  my  Tiews,— that 
m  franchise  is  assessable  property,  that  the 
franchises  of  a  corporation  may  be  legally 
assessed  under  the  general  word  "franchise" 
or  "franchises"  without  any  other  descrip- 
tion,  and  that  their  value  may  be  ascer- 
tained as  declared  in  that  case;  still  a  fran- 
chise exists  only  in  legal  and  mental  con- 
templation, has  no  local  situs,  is  indivisible, 
and,  as  said  in  Spring  Valley  Waterworks 
T.  Schottler,  62  CaL  111,  is  "quite  distinct 
and  separate  from  the  property  -phich,  by 
the  use  of  such  franchise,  the  respondent 
may  acquire."  The  whole  of  the  franohiaes 
involved  in  this  ease  were  granted  by  the 
state.  The  right  of  the  municipality  to 
r^lttlate  the  laying  of  the  pipes,  eta,  is  a 
mere  power  of  the  municipality,  not  a  fran- 
chise of  the  corporation  appellant.  Those 
franchises  granted  by  the  state  being  mere 
intangible  ideal  things,  the  state  has  a  per- 
fect right  to  determine  where  and  how  they 
riiould  be  assessed.  The  state  has  deter- 
mined that,  when  they  belong  to  a  corpora- 
tion, they  shall  be  assessed  at  its  principal 
place  of  business,  and,  in  my  opinion,  that 
deariy  means  the  place  designated  as  its 
]»incipal  place  of  business  in  the  charter  of 
the  corporation.  Any  other  rule  leads  to  an 
interminable  division  of  the  franchises, 
which  would  not  only  cause  confusion  and 
manifest  injustice,  but  is  not  warranted  by 
any  provision  in  the  law.  And  if  the  fran- 
chise, for  purposes  of  assessment,  is  to  be 
distributed  through  numerous  municipali- 
ties, I  cannot  see  how  the  method  of  ascer- 
taining its  value  declared  in  the  Bank  of 
California  Case  can  possibly  be  applied.  Of 
eourse,  all  tangible  property  which  the  cor- 
poration may  have  in  any  county  or  city  is 
assessable  there.  It  makes  no  material  dif- 
ference whether  a  franchise  be  considered 
as  real  or  personal  property.  I  think  that, 
for  purposes  of  taxation,  it  is  clearly  per- 
sonal property,  under  S  3617  of  the  Pblitieal 
Code.  But,  whether  real  or  personal,  the 
franchise  or  "privilege  to  use  the  streets" 
of  the  city  is  admittedly  granted  by  the 
state,  and  not  by  the  city  or  county.  Now, 
the  provision  of  I  3628  is  that  .franchises 
"granted  by  the  authorities  of  a  county," 
etc.,  must  be  assessed  in  the  county  or  city 
in  which  they  were  granted ;  but,  "if  granted 
by  any  other  authority,  they  must  be  as- 
asssed  in  the  county  in  whidi  the  corpora- 
»L.R.A(N£.) 
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tions  .  .  .  holding  them  hare  their  prin- 
cipal place  of  business."  And,  as  the  fran- 
cUses  here  involved  were  granted  by  "other 
authority"  than  that  of  the.  city  and  county, 
they  must  be  assessed  ii^  the  county  where 
the  principal  place  of  business  of  the  corpo- 
ration is;  so  that  the  question,  from  what- 
ever direction  we  approach  it,  always  is, 
Where  is  the  principal  place  of  business? 
And  this  question  is  in  no  way  affected  by 
a  consideration  of  the  different  places  whprc 
the  franchise  is  being  exercised,  or  the  fact 
that  it  is  not  being  exercised  at  all. 

The  following  opinion  was  prepared  some 
time  ago,  though  not  by  myself;  and  I 
adopt  it  as  clearly  and  forcibly  expressing 
my  views  on  the  questions  here  involved: 

"These  are  actions  to  recover  for  taxes 
paid  to  the  tax  collector  of  San  Joaquin 
county  by  plaintiff  under  protest.  The  taxes 
were  levied  and  assessed  against  plaintiff 
upon  its  'franchise.'  No  question  is  raised 
that  a  franchise  is  property,  within  the 
meaning  of  the  Constitution  and  revenue 
laws  of  the  state^  and  that,  as  property,  it  is 
taxable.  The  sole  question  is.  Where  shall 
the  franchise  of  a  domestic  corporation  be 
assessed  under  the  laws  of  this  state  T  Sec- 
tion 19,  art.  11,  of  the  Constitution,  pre- 
scribes as  follow*:  In  any  dty  where  thwa 
are  no  public  works  owned  and  controlled 
by  the  munidpality  for  supplying  the  same 
with  water  or  artificial  light,  any  individual, 
or  any  company,  duly  incorporated  for  such 
purpose  under  and  by  authority  of  the  laws 
of  this  state,  shall,  under  the  direction  of 
the  superintendent  of  streets,  or  other  of- 
ficer in  control  thereof,  and  under  such  gen- 
eral r^ulations  as  the  munidpality  may 
prescribe  for  damages,  and  indemnity  for 
damages,  have  the  privilege  of  using  the 
public  streets  and  thoroughfares  thereof, 
and  of  laying  down  pipes  and  conduits 
therein,  and  connections  therewith,  so  far 
as  may  be  necessary  for  introducing  into 
and  supplying  such  dty  and  its  inhabitants, 
either  with  gaslight  or  other  illuminating 
light,  or  with  fresh  water  for  domestic  and 
all  other  purposes,  upon  the  condition  that 
the  municipal  government  shall  have  the 
right  to  regulate  the  charges  thereof.'  The 
purpose  of  this  constitutional  provision, 
which  was  not  found  in  our  earlier  Consti- 
tution, is  well  known  and  appears  plainly 
from  the  constitutional  debates.  Formerly, 
when  the  granting  of  such  franchises  was 
left  to  the  municipalities,  it  was  thought 
that  the  municipalities  themselves  abused 
their  powers,  and,  by  imposing  most  onerous 
conditions  and  restrictions  upon  applicants 
for  new  franchises,  effectively  created  mo- 
nopolies in  favor  of  existing  companies.  To 
remedy  this  the  Constitution  deliberately 
took  away   Horn  thess  munidpalities  the 
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power  to  bestow  these  franchises,  and  by 
direct  grant  conferred  upon  corporations  or- 
ganized for  the  indicated  purposes  not  only 
the  franchise  to  be,  but  the  franchise  to  do, 
within  the  corporate  limits  of  cities  which 
did  not  own  their  own  work*.  That  this 
was  a  direct  constitutional  grant  does  not 
admit  of  doubt,  and  in  fact  has  been  ex- 
pressly declared  by  this  court  in  People  v. 
Stevens,  62  CaL  209,  and  in  Re  Johnston, 
137  Cal.  lis,  G9  Pac  973,  in  wliich  last  case 
it  is  said  that  the  sole  power  which  a  mu- 
nicipality now  has  in  this  regard  is  the 
power  of  general  regulation  which  is  ex- 
pressly conferred  by  terms  in  the  Constitu- 
tion; and  that  the  municipality  cannot  im- 
pose any  additional  burdens  or  terms  as  a 
condition  to  the  exercise  of  the  franchise  so 
granted.  • 

"Appellant  in  this  case  ia  a  corporation 
organised  under  the  laws  of  the  state  of 
California  for  many  purposes  specifically  set 
forth  in  its  articles  of  incorporation.  To 
manufacture,  use,  transmit,  purchase,  and 
sell  gas  for  illuminating,  heating,  and  other 
purposes;  to  manufacture  or  otherwise  dis- 
pose of  the  residual  products  therefrom;  to 
sink  and  construct  natural  gas  wells,  and 
to  deal  in  the  products  thereof;  to  produce, 
generate,  transmit,  use,  purchase,  and  sell 
electricity;  to  purchase,  use,  and  sell  water 
and  water  rights,  and  wells,  flumes,  ditches, 
pipes,  and  conduits  in  connection  therewith; 
to  produce,  conduct,  use,  purchase,  and  sell 
steam  and  steam  power,  and  generally  to 
engage  in  the  business  of  producing,  trans- 
mitting, and  selling  light,  heat,  and  power; 
to  purchase  and  sell  patents  and  patent 
rights  relating  to  the  purposes  above  men- 
tioned. The  place  where  the  principal  busi- 
ness of  the  corporation  is  to  be  transacted 
is  set  forth,  as  required  by  I  290  of  the 
Civil  Code,  as  the  city  and  county  of  San 
Francisco,  state  of  California.  We  have 
thus  a  corporation  organized  for  sundry  le- 
gitimate purposes,  which  has  declared — as 
the  law  compels  it  to  do — the  place  where 
the  principal  business  of  the  corporation  is 
to  be  transacted.  This  phice  of  business  is 
declared  to  be  the  city  and  county  of  San 
Francisco,  and  this  corporation  derives  its 
franchise  for  the  supplying  of  artificial  light 
to  the  city  of  Stockton,  and  to  any  or  all 
other  cities  of  the  state,  by  direct  grant 
from  the  Constitution.  Where  is  this  fran- 
chise to  be  assessed!  This  question  would 
seem  to  find  a  ready  answer  in  the  language 
of  {  3628  of  the  Political  Code,  which  pro- 
vides as  follows:  'The  franchise,  roadway, 
roadbed,  rails,  and  rolling  stock  of  all  rail- 
roads operated  in  more  .than  one  county  in 
this  state  shall  be  assessed  by  the  state 
board  of  equalization  as  hereinafter  pro- 
vided for.  Other  franchises,  if  granted  by 
6L.R.A.(N.S.) 


the  authorities  of  a  cotmty,  city,  or  city  and 
county,  must  be  assessed  in  the  county,  city, 
or  city  and  county  within  which  they  were 
granted;  if  granted  by  any  other  authority 
they  must  be  assessed  in  the  county  in 
which  the  corporations,  firms,  or  persons 
owning  or  holding  them  have  their  principal 
place  of  business.'  When  the  Civil  Code  pre- 
scribes that  the  articles  of  incorporation 
must  set  forth  the  place  where  the  principal 
business  of  the  corporation  is  to  be  trans- 
acted, and  when  the  Political  Code  declares 
that  the  franchise,  if  granted  by  any  other 
authority  than  that  of  a  county,  city,  or 
city  and  county,  'must  be  assessed  in  the 
county  in  which  the  corporations,  firms,  or 
persons  owning  or  holding  them  have  their 
principal  place  of  business,'  there  is  the 
foundation  of  an  argument,  persuasive, 
though  not,  of  course,  conclusive,  that  by  the 
uses  of  this  phrase,  'the  principal  place  of 
business,'  the  legislature  meant  one  and  the 
same  thing.  The  principal  place  of  business 
of  a  corporation  means,  of  course,  the  prin- 
cipal place  for  the  transaction  of  the  corpo- 
ration's business,  the  place  where  directors' 
and  stockholders'  meetings  are  held,  where 
the  offices  of  the  corporation  are  situated, 
for  the  purpose  of  the  transfer  of  stock,  the 
levying  of  assessments,  the  declaration  of 
dividends,  and  for  the  performance  of  all 
other  business  strictly  corporate  in  its  char- 
acter. Such,  of  course,  is  the  well-settled 
meaning  of  the  phrase. 

"But  respondent  contends  that,  as  this  cor- 
poration is  actually  engaged  in  the  business 
of  supplying  the  inhabitants  of  the  city  of 
Stockton  with  light,  and  is  using  the  streets 
of  the  city  for  that  purpose,  and  is  in  Stock- 
ton collecting  its  revenues,  for  the  purposes 
of  taxation  of  its  franchise,  this  should  be 
considered  its  principal  place  of  business, 
within  the  meaning  of  $  3428,  Political 
Code;  and  it  argues  further,  in  support  of 
this  view,  the  injustice  that  results  to  a  mu- 
nicipality when  a  corporation  so  exercising 
the  privilege  of  using  its  streets  pays  to  that 
municipality  nothing  for  that  intangible,  but 
valuable,  property  called  its  franchise.  But 
to  this  it  may  l>e  answered  that  the  revenue 
laws  of  the  state,  at  best,  are  imperfect, 
and  are  frequently  unjust,  inequitable,  and 
even  oppressive.  Ko  scheme  has  yet  been 
devised  by  man  for  an  absolutely  economical, 
just,  and  uniform  mode  of  taxation. 
Primarily,  the  sovereign  power  is  interested 
in  seeing  that  all  property  bears  its  just  pro- 
portion of,  taxation.  It  is  to  the  state  a 
minor  matter  whether  the  tax  itself  is  col- 
lected by  one  or  another  of  its  agents  and 
mandatories.  We  have  seen  that  the  power 
to  grant  or  to  refuse  such  franchises  was,  for 
tlie  abuses  which  had  crept  in,  absolutely 
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taken  awaj  from  municipal  corporations  by 
the  Constitution  itself;  and  it  may  well 
have  been  that  it  was  this  circumstance 
which  prompted  the  legislature  to  make  pro- 
vision, as  it  has  done,  for  the  assessment  of 
such  franchises  at  the  principal  place  of  busi- 
ness of  the  corporation.  If  municipalities 
had  the  power  to  grant  such  franchises,  then, 
of  course,  the  question  would  be  a  simple 
one,  and  would  be  solved  by  the  very  lan- 
guage of  f  3628;  but,  when  the  people  saw 
fit  to  make  these  franchises  a  matter  of  con- 
stitutional grant,  the  legislature  was  at  once 
confronted  with  the  problem  of  fixing  a 
locua  for  the  assessment  of  these  franchises. 
One  'H>rporation  might  be  organized — as  was 
this — for  the  purpose  of  supplying  any  num-t 
ber  of  cities  with  artificial  light.  Its  fran- 
chise is  distinctively  one  franchise,  notwith- 
standing the  fact  that  its  operations  might 
be  extended  to  many  municipalities.  An  ob- 
vious and  important  distinction,  and  one 
never  to  be  lost  sight  of,  exists  between  the 
franchise  itself  and  the  exercise  of  the  fran- 
chise. The  franchise  is  the  privilege  granted 
by  the  Constitution  to  a  corporation,  or  to 
a  private  person,  to  do  certain  things,— not 
as  to  one,  but  as  to  any  number  of  munici- 
palities. The  franchise  may  be  exercised  in 
one  or  in  many  municipalities.  If  a  corpo- 
'ration  should  be  exercising  its  franchise  in 
several  municipalities,  how,  under  respond- 
ent's contention,  and  under  the  present  sys- 
tem of  fixing  a  valuation  upon  such  fran- 
chise, oould  it  be  assessed  T  Would  it  be 
divisible  in  the  different  cities?  Would  it  be 
assessed  in  the  one  where  the  larger  business 
was  done,  or  where  the  larger  profits  were 
received?  If  the  company  sustained  a  loss 
in  one  municipality,  and  made  a  profit  in  an- 
other, in  the  assessment  of  the  franchise 
would  it  be  worth  less  than  nothing  in  one 
municipality,  or  would  its  loss  in  that  city 
be  set  off  against  the  valuation  in  the  city 
where  it  made  a  profit?  These,  and  many 
more  like  questions,  leading  to  inextricable 
entanglement  and  confusion,  are  eliminated 
only  by  giving  the  obvious  and  common- 
sense  meaning  to  |  3628  of  the  Political 
Code.  Assessing  the  franchise,  not  in  the 
many  cities  or  counties  where  it  may  be  ex- 
ercised, but  assessing  it,  as  the  Code  directs, 
where  the  corporation  has  its  principal  place 
of  business,  affords  a  simple,  plain,  and  un- 
derstandable solution  of  the  whole  matter; 
and  such,  we  think,  was  the  clear  meaning  of 
the  legrislature." 

Henshaw,  J.,  being  disqualified,  Justice 
Cooper,  one  of  the  Justices  of  the  District 
Court  of  Appeals  for  the  First  Appellate 
District,  participates  herein  pro  tempore, 
pursuant  to  {  4,  art.  6^  of  the  supplement  to 
the  Constitution. 
SL.R.A.(N.8.) 
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(—  CaL  — ,  84  Pac.  706.) 

Statute — forbidding  resale  of  theater  tick- 
ets. 

1.  A  statute  forbidding  the  resale  of 
tickets  to  places  of  amusement  at  a  price 
higher  than  that  originally  placed  upon 
them  violates  the  constitutional  right  of 
property,  where,  by  statute,  the  ticket  is  at 
least  an  irrevocable  license  to  its  purchaser 
to  be  in  the  place  of  amusement  during  the 
performance. 

Ticket — resale — interference  with. 

2.  The  prohibition  of  a  resale  of  tickets 
to  places  of  public  amusement  at  an  ad- 
vance over  the  original  price  paid  for  them 
is  not  within  the  police  power  of  the  state, 
since  such  sale  is  not  immoral  or  injurious  to 
public  welfare. 

(March  31,  1906.) 

APPUCATION  for  a  writ  of  habeas  cor- 
pus to  secure  the  release  of  petitioner 
from  the  custody  of  J.  F.  Dinan,  chief  of 
polioe  for  the  City  and  County  of  San 
Francisco,  to  which  he  had  been  committed 
ton,  violation  of  the  statute  forbidding  the 


Case  Note. — Theater;  legislation  forbid- 
ding speculation  in  tickets. — The  case  re- 
ported appears  to  be  the  only  one  in  which 
the  validity  of  l^slation  forbidding  the  re- 
sale of  theater  tickets  at  an  advanced  price 
has  come  before  the  courts. 

The  deciaion,  it  is  to  be  noted,  rests  upon 
the  assumption  that,  in  the  absence  of  a 
stipulation  to  the  contrary,  transferability 
is  a  necessary  incident  to  the  rights  ac- 
quired by  the  purchaser  of  a  theater  ticket. 
But  authority  may  be  foimd  which  will  sup- 
port a  different  conclusion. 

The  decisions  are  almost  unanimous  in  de- 
claring a  theater  ticket  to  be  a  mere  license 
(Wood  V.  Leadbitter,  13  Mees.  &  W.  838; 
Malone  v.  Harris,  11  Ir.  Ch.  Rep.  33;  Mc&ea 
V.  Marsh,  12  Gray,  211,  71  Am.  Dec.  746; 
Burton  V.  Scherpf,  1  Allen,  133,  70  Am.  Dec. 
717;  Purcall  v.  Daly,  19  Abb.  N.  C.  301;  Col- 
lister  V.  Hayman,  183  N.  Y.  250,  1  LJLA. 
(N.S.)  1188,  76  N.  E.  20,  Affirming  71  App. 
Div.  316,  76  N.  Y.  Supp.  1102;  Homey  v. 
Nixon,  213  Pa.  20,  1  LJl.A.(N.S.)  1184,  61 
Atl.  1088;  Greenberg  v.  Western  Turf  Asso. 
140  Cal.  357,  73  Pac.  1050),  the  only  case  op- 
posed being  Drew  v.  Peer,  93  Pa.  238,  which 
is  deprived  of  weight  by  the  later  case  of 
Homey  v.  Nixon,  supra,  which  characterizes 
as  obiter  dictum,  and  repudiates,  what  was 
said  therein  about  a  ticket  being  more  than 
a  mere  license. 

If,  then,  a  theater  ticket  is  to  be  regarded 
as  having  the  characteristics  of  a  license,  it 
is  inherently  nontransferable. 

It  has  been  held  inter  alia,  in  Johnson  v. 
Skillman,  29  Minn.  95,  43  Am.  Rep.  192,  12 
N.  W.  149;  MorriU  ▼.  Mackman.  24  Mich. 
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resale  of  theater  tickets.  Petitioner  dis- 
cbarged.. 

The  facts  are  stated  in  the  opinion. 

Mr.  Leon  Samuels  for  petitioner. 

Messrs.  Naphtaly,  Freideniich,  fc  Acker- 
man,  with  Messrs.  Lewis  F.  Byington  and 
David  Freidenrich,  for  respondent. 

Shaw,  J.,  delivered  the  opinion  of  the 
court: 

The  act  of  March  18,  1905,  added  a  new 
section  to  the  Penal  Code,  nunibered  626, 
which  reads  as  follows:  "Every  person  who 
sells  at  offers  f<M:  sale  any  ticket  or  tickets 
to  any  theater  or  other  public  place  of 
amusement  at  a  price  in  excess  of'  that 
charged  originally  by  the  management  of 
such  theater  or  public  place  of  amusement 
is  guilty  of  a  misdemeanor."  Stat.  1905, 
chap.  140,  p.  140.  The  petitioner  is  in  cus- 
tody upcm  conviction  of  a  violation  of  this 
section,  and  seeks  a  discharge  on  the  ground 
that  the  provisions  of  the  section  are  un- 
oonstitntiooal,  and,  consequently,  that  Uie 
judgment  of  conviction  is  void. 

The  constitutional  guaranty  securing  to 
every  person  the  right  of  "acquiring,  pos- 
sessing, and  protecting  property,"  refers  to 
the  right  to  acquire  and  possess  the  abso- 
lirte  and  unqualified  title  to  every  species 
of  property  recognized  by  law,  with  all  the 


rights   incidental  thereto,  and,  ia  oonnec- 

tion  with  the  right  of  personal  liberty, 
it  includes  the  right  to  dispose  of  such 
property  in  such  innocent  manner  as  he 
pleases,  and  to  sell  it  for  such  price  as  he 
can  obtain  in  fair  barter.  Any  statute 
which  interferes  with  this  right,  except  in 
cases  where  the  public  health,  morals,  or 
safety,  or  the  general  welfare,  authorizes 
such  restriction  as  an  exercise  of  the  po- 
lice power,  is,  to  the  extent  of  such  inter- 
ference, unconstitutional  and  void.  R 
Cy&  Law  and  Proc  p.  88d.  These  rights 
are  in  fact  inherent  in  every  natural  per- 
son, and  do  not  depend  on  oonstitutional 
grant  or  guaranty.  Under  our  form  of 
government  by  Constitutions  the  individ- 
ual, in  becoming  a  member  ef  organized 
society,  unless  the  Constitution  states  other- 
wise, surrenders  only  so  much  of  these  per- 
sonal rights  as  may  be  considered  essen- 
tial to  the  just  and  reasonable  exwtuse  of 
the  police  power  in  furtherance  of  the  ob- 
jects for  which  it  exists.  Ooolfcy,  Const. 
-Lim.  pp.  08,  244;  1  Barbour,  Sights,  pp. 
122,  284. 

It  is,  perhaps,  not  important  in  this  case 
to  consider  and  define  the  precise  nature 
of  a  thea4«r  ticket.  It  aiay  be  either  a 
mere  license,  revocable  at  the  will  of  the 
proprietor  of  the  theater,  ot  it  may  be  evi- 


282,  0  Am.  Rep.  124;  Sampson  v.  Bumside, 
13  N.  H.  264;  Dolittle  v.  Eddy,  7  Barb.  74; 
Wolfe  V.  Frost,  4  Sandf.  Ch.  72;  Greenwood 
Lake  &  P.  J.  R.  Co.  v.  New  York  A  G.  L. 
R.  Co.  134  N.  Y.  43S,  31  N.  B.  874;  and 
Hazelton  v.  Putnam,  3  Pinney  (Wis.)  107,64 
Am.  Dec.  158, — that  a  license  is  founded  on 
personal  confidence,  and  is  not  assignable; 
and  Bast  Jersey  Iron  Co.  v.  Wright,  32 
N.  J.  Eq.  248,  further  holds  that  a  license 
cannot  be  granted  over,  even  when  money 
has  been  paid  for  it. 

And  in  Collister  v.  Hayman,  71  App.  Div. 
316,  76  N.  Y.  Supp.  1102,  it  was  said  oWter, 
that  if  a  theater  ticket  is  a  mere  personal 
license,  it  is  not  salable  or  transferable. 

So,  also,  it  was  said  in  Malone  v.  Harris, 
tupra,  that  the  right  of  admission  to  a 
theater  is  but  a  license  which  is  neither  as- 
signable nor  transferable,  even  though  it 
purports  to  be  assignable. 

If  a  ticket  is  inherently  nontransferable, 
as  the  foregoing  cases  seem  to  indicate,  no 
property  right  is  violated  by  legislation  of 
the  kind  in  question. 

But  another  view  of  the  nature  of  a  thea- 
ter ticket  is  suggested  in  the  Quabo  Cask, 
viz.,  that  it  is  evidence  of  the  contract.  A 
similar  contention,  in  relation  to  railroad 
tickets,  is  discussed  in  State  v.  Corbett,  67 
Minn.  346,  24  L.R.A.  600,  4  Inters.  Com. 
Rep.  694,  69  N.  W.  317,  as  follows: 
"While  a  'railroad  ticket'  is,  in  the 
sense,  'property,'  yet  it  is  not  mer- 
chandise or  a  chattel.  It  is  merely  the  evi- 
dence of  the  contract  of  the  carrier  to  trans- 
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port  the  holder  between  the'  points,  and  on 
the  conditions,  therein  named.  Treating  it 
as  the  contract  itself,  it  is  in  the  nature 
of  a  chose  in  action.  N«  one  with  whom  < 
carrier  makes  such  a  eontrsu;t  has  any  in- 
herent constitutional  right  to  insist  thisit  it 
should  be  assignable.  At  common  law,  all 
choses  in  action  were  nonassignable,  and,  if 
the  legislature  had  deemed  it  necessary,  in 
order  to  prevent  the  supposed  evils,  to  pro- 
vide that  all  transportation  tickets  should 
be  nontransferaUe,  or  even  to  prohibit  the 
issue  of  tickets  altogether,  and  require  car- 
riers of  passengers  to  collect  fare  in  eash, 
we  fail  to  see  why  they  had  not  the  power 
to  do  so." 

If  an  analogy  between  railroad  and  thea- 
ter tickets  is  admitted,  the  decisions  (such 
as  Jannin  v.  State,  42  Tex.  Crim.  Rep.  631, 
53  L.R.A.  349.  96  Am.  St.  Rep.  821,  61  S.  W. 
1126,  62  S.  W.  419,  which  holds  that  railroad 
tickets  in  the  hands  of  passengers  are  not 
property  within  the  constitutional  meaning 
of  the  term)  which  sustain  legislation  regu- 
lating the  sale  of  railroad  tickets  add  weight 
to  the  contention  that  a  law  of  the  kind 
under  discussion  contravenes  no  oonstitu- 
tional right. 

Assuming  that  no  weight  can  be  given  to 
constitutional  objections,  the  possible  ques- 
tion remains  whether  such  legislation  is 
within  the  power  of  the  legislature. 

In  the  Slaughter-House  Cases,  16  WalL 
36,  21  L.  ed.  394,  it  is  remarked  by  Mr.  Jus- 
tice  Miller  that  thg^^Jje^^^g^^fef^d 
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d«nee  of  a  oontrset  whereby,  for  a  Talnable 
oonsideration,  the  purchaser  has  acquired 
the  right  to  enter  the  theater  and  observe 
tlie  performance,  on  condition  that  he  be- 
hares  i»«perly.  These  are  matters  which 
•onoem  only  the  proprietor  and  the  pur- 
«)haser.  No  third  person  can  question  the 
light  of  the  purchaser.  However,  by  the 
act  of  1893  t8tat.  1893,  chap,  185,  p.  220), 
*  ticket  of  admission  to  a  publio  place  of 
amusement,  when  sold,  is  made,  at  least, 
an  irrevocable  license  to  the  purchaser  of 
the  ticket  to  occupy  a  place  therein  during 
the  performance.  Greenberg  v.  Western 
Turf  Asso.  14«  Cal.  360,  73  Pac.  1050.  Such 
a  ticket,  therefore,  represents  a  rij^,  pos- 
itive, or  conditional,  as  the  caae  may  be, 
according  to  the  terms  of  the  original  con- 
tract of  sale.  This  right  is  clearly  a  right 
of  property.  The  ticket  which  represents 
that  right  is  also,  necessarily,  a  speoies  of 
property.  As  such,  the  owner  thereof,  in 
the  absence  of  any  condition  to  the  con- 
trary in  the  contract  by  which  he  obtained 
H,  has  the  clear  right  to  dispose  of  it,  to 
•ell  it  to  whom  he  pleases  and  at  such 
price  as  he  can  obtain.  The  statute  in 
^uestioB  forbids  any  sale  for  a  prioe  higher 


than  that  at  whieh  tt  was  sold  by  the  pro- 
prietor of  the  theater;  and  to  that  extent 
it  infringes  upon  the  right  of  property 
guaranteed  by  the  Constitution  and  ex- 
isting in  the  individuaL  It  is  therefore 
a  void  enactment,  unless  it  can  be  upheld 
as  an  exercise  of  the  police  power. 

The  police  power  is  broad  in  its  soope, 
but  it  is  subject  to  the  just  limitation  that 
it  extends  only  to  such  measures  us  are 
reasonable  in  their  application,  cmd  which 
tend  in  some  appreciable  degree  to  pro- 
mote, protect,  or  preserve  the  public  health, 
morals,  or  safety,  or  the  general  welfare. 
Hie  prohibition  of  an  act  which  the  court 
can  clearly  see  has  no  tendency  to  affect, 
injure,  or  endanger  the  public  in  any  of° 
tbese  particulars,  cuid  which  is  entirely  in- 
nocent in  character,  is  an  aot  beyond  the 
pale  of  this  limitation;  and  it  is  there- 
fore not  a  legitimate  exercise  of  police 
power.  The  sale  of  a  theater  ticket  at  an 
advance  upon  the  original  purchase  price, 
or  the  business  of  reselling  such  tickets  at 
a  profit,  is  no  more  immoral,  or  injurious 
to  public  welfare  or  convenience,  Uian  is 
the  sale  of  any  ordinary  article  of  mer- 
chandise at  a  profit.    It  does  not  injure  the 


must  be  from  its  very  nature,  incapable  of 
any  very  exact  definition  or  limitation." 

In  Com.  T.  Alger,  7  Cush.  84,  Oluef  Justice 
Shaw  defined  it  as  "the  power  vested  in  the 
legislature  by  the  Constitution,  to  make,  or- 
dain, and  establish  a*l  manner  of  wholesome 
and  reasonable  laws,  statutes,  and  ordi- 
nances, either  with  penalties  or  without, 
not  repugnant  to  the  Constitution,  as  they 
•hall  judge  to  be  for  the  good  and  welfare 
of  the  commonwealth,  and  of  the  subjects 
of  the  same,"  adding:  "It  is  much  easier 
to  perceive  and  realize  the  existence  and 
sources  of  tliis  power,  than  to  mark  its 
boundaries,  or  prescribe  limits  to  its  exer- 
cise." 

In  Camfield  ▼.  United  States,  167  U.  S. 
624,42L.ed.  262,  17  Sup.  a.  Rep.  864,  it  is 
stated  that  the  police  power  is  not  subject 
to  any  definite  limitations,  but  is  coexten- 
sive with  the  necessities  of  the  case  and  the 
safeguard  of  the  public  interests. 

And  in  Com.  v.  Bearse,  132  Mass.  642,  42 
Am.  Rep.  460,  it  is  said  that  the  legislature 
is  largely  the  judge  of  ite  own  powers  in 
reference  to  police  regulations. 

Baldwin  v.  SUte,  21  Tex.  App.  591,  3  S. 
W.  109,  is  authority  for  the  statement  that 
legislative  power  is  subject  only  to  consti- 
tutional limitations;  and  in  State  v.  Cor- 
bett,  gufyra,  it  is  said:  "Courts  are  not  at 
liberty  to  declare  a  statute  unconstitutional 
bacanse,  in  their  opinion,  it  is  opposed  to 
the  fundamental  principles  of  republican 
government,  unless  those  principles  are 
placed  beyond  legislative  encroachment  by 
tlw  Constitntion ;  or  because  it  is  opposed 
to  a  spirit  soppoaed  to  pervade  the  Consti- 
tution, bnt  not  eoKpressad  in  word*;  or  be- 
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cause  it  is  thought  to  be  unjust  or  oppres- 
sive, or  to  violate  some  natural,  social,  or 
political  rights  of  the  citizen,  unless  it  can 
be  shewn  that  such  injustice  is  prohibited, 
or  such  rahts  are  protected,  by  tiie  Consti- 
tution. Except  where  the  Constitution  luis 
knposed  limitations  upon  the  legislative 
power,  it  must  be  considered  as  practically 
absolute;  and  to  warrant  the  judiciary  in 
declaring  a  statute  invalid,  they  must  be 
able  to  point  out  some  constitutional  lim- 
itation which  the  act  clearly  transcends." 

It  would  therefore  seem  that,  in  the  ab- 
sence of  constitutional  abjections,  the  eon- 
dusion  reached  by  the  legislature  ae  to  the 
propriety  of  and  necessity  for  a  law  against 
speculation  in  theater  tickets  would  be  bind- 
ing upon  the  courts.  In  this  connection  it 
may  be  noted  that  the  constitutionality  ot 
the  statute  mentioned  in  the  Qttabo  Case, 
making  tickets  of  admission  to  places  Af 
amusement  irrevocable,  except  in  certain 
specified  cases,  was  upheld  by  the  supreme 
court  of  California  in  Greenberk  v.  Western 
Turf  Asso.,  aupra,  the  court  vliere  consid- 
ering the  police  power  properly  exercised  to 
protect  patrons  of  places  o'f  amusement 
against  their  managers.  If  the  right  to  at- 
tend the  theater  is  to  be  regarded  as  suf- 
ficiently important  in  character  to  justify 
legislation  m  favor  of  patrons  in  this  re- 
spect, it  is  hard  to  see  why  it  will  not 
equally  justify  their  protection  against  tb* 
ticket  speculator,  who  certainly  serves  no 
useful  purpose,  eitlier  to  the  management 
of  the  theater,  or  to  the  public.  VmEs  dis- 
cussion of  this  question  m  Elias,  Law  ot 
Theater  Tickets,  chap.  7.  .->  . 
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proprietor  of  the  theater;  he  must  nece«- 
Barily  have  parted  with  the  ticket  at  his 
own  price  and  upon  his  own  terms  before 
such  resale  can  be  made.  It  does  not  in- 
jure the  second  buyer;  he  must  have  had 
the  same  opportunity  as  the  first  buyer  to 
purchase  a  similar  ticket,  and  no  greater 
right  thereto;  and,  Iiaving  neglected  that 
opportunity,  or  being  unwilling  to  undergo 
the  necessary  inconvenience,  and  willing  to 
pay  a  higher  price  rather  than  forego  the 
privilege  which  the  other  by  his  greater 
diligence  and  effort  has  obtained,  the  trans- 
action ia  just  so  far  as  he  is  concerned. 
The  fact  that  such  tickets  are  obtained 
and  resold  at  an  advauce  does  not  compel 
'the  manager  of  the  theater  to  put  the  tick- 
ets upon  the  same  plane  as  ordinary  arti- 
cles of  merchandise.  He  can  make  them 
nontransferable  and  place  in  the  contract 
of  sale  any  conditions  necessary  for  the  pro- 
tection of  himself  or  his  patrons,  and,  by 
printing  such  conditions  on  the  tickets,  he 
can  prevent  their  resale  to  innocent  buy- 
ers. He  can  restrict  or  limit  the  number 
of  tickets  sold  to  one  person,  and,  in  gen- 
eral, manage  his  own  business  according 
to  his  own  will,  except  that,  by  the  act  of 
1893,  he  cannot  refuse  admission  to  a  well- 
behared  and  proper  person  holding  a  ticket 
which  he  has  sold  without  conditions  af- 
fecting such  holder.  There  is  nothing  in 
that  act,  nor  in  the  decision  in  Greenbwg 
V.  Western  Turf  Asso.  supra,  which  would 
operate  to  prevent  the  imposition  of  such 
conditions.  The  act  of  1893  does  not  pur- 
port to  regulate  or  control  the  original 
sales  of  tickets,  nor  to  make  them  assign- 
able at  all  events,  contrary  to  the  terms 
of  such  sale.  Section  526,  above  quoted, 
does  not  purport  to  forbid  the  resale  of 
tickets  which,  by  the  original  contract  of 
sale,  have  been  made  nontransferable,  nor 
a  resale  for  a  price  equal  to,  or  lese  than, 
that  of  the  original  sale.  It  only  forbids 
sales  at  an  advanced  price,  and  as  to  such 
sales,  it  forbids  them  alL  It  is  (Mainly 
not  enacted  for  the  purpose  of  preventing 
such  frauds  as  the  sale  of  tickets  to  inno- 
cent purchasers,  contrjiry  to  the  conditions 
of  the  original  sale  forbidding  »  transfer. 
The  act  must  be  considered  as  intended 
to  be  operative  without  regard  to  the  will- 
ingness or  unwillingness  of  the  manager 
to  allow  the  transfer,  to  be  directed  to  the 
transfer  of  all  tickets,  assignable  or  non- 
assignable, and  to  have  been  intended  to 
interfere  with  the  purchaser  who  for  any 
reason  wishes  to  engage  in  the  vmhurtful 
transaction  or  business  of  reselling  at  a 
profit  a  property  right  whidi  he  has  law- 
fully acquired.  It  is  perhaps  unnecessary 
to  add  that  the  right  to  attend  a  theater 
5I..R,A.(N.S.) 


is  not  so  sacred  or  important  in  character 
as  to  require  or  justify  legislation  regu- 
lating the  price  of  admission.  Viewed  in 
aaj  aspect,  we  think  the  legislation  in 
question  is  an  unwarrantable  interference 
with  the  inherent  and  constitutional  rights 
of  individuals,  and  for  that  reason  is  void. 
Let  the  petitioner  be  discharged. 

We  concur:    Beatty,  Ch.  J.;  Angelotti,  J.; 
Lorigan,  J. ;  Henshaw,  J. 

I  concur  in  the  judgment:    McFarUnd,  J. 


MISSOUSI  SUPKEMB  COURT. 

GREENFIELD  SLUDER,  Respt., 

v. 

ST.  LOUIS  TRANSIT  COMPANY,  A^t- 

*       (189  Mo.  107,88  S.  W.  648.) 

Municipal    ordinance — vigilant    watch    on 
street  cars — ^validity. 

1.  Requiring  those  in  charge  of  street 
cars  to  keep  a  vigilant  watch  for  vehicles 
and  persons  on  the  track  or  approaching  it  is 
an  exercise  of  the  governmental  police  power 
of  a  city,  where  it  has  charter  authority  to 
regulate  and  control  street  railways,  to  reg- 
ulate the  use  o>f  streets,  and  pass  ordinances 
for  the  general  welfare,  and  not  of  its  pro- 
prietary  right  to  contract  for  its  municipa) 
advantage  as  such. 


Subject  Note. — Violation  of  police  ordinance 
as  ground  for  private  action 

'  L  Scope  of  note,  187. 
XL  Introduction,  188. 

HL  Ordinances  affecting  the  operation  <4 
railroads. 

a.  The  power  to  ordain,  18S. 

b.  Force  and  effect,  191. 

c.  Reasonableness,  193. 

d.  Territory  covered. 

1.  Open  country,  195. 

2.  Between  streets,  196. 

3.  Railroad  yards,  196. 

«.  Railroad  speed  at  common  tew, 
197. 

f.  Right  of  action,  198. 

g.  Effect  of  penal  provisions  on  th* 

right  of  action,  203. 
h.  Who  are  protected. 

1.  The  public,  205. 

2.  Railroad  employees,  207. 

3.  Trespassers,  208. 
L  Proximate  cause. 

1.  The  rule,  209. 

2.  The  application,  212. 
j.  Pleading,  215. 

k.  Ordinances  as  evidence,  216. 
L  Excessive  speed. 

1.  A  question  of  fact,  218. 

2.  Negligence,  218. 

3.  Negligence  as  a  matter  of 

law,  220. 

4.  The  Illinois  rule,  223. 

6.  Evidence  of  negligence,  226. 
6.  Wilful   and    wanton   negli- 
gence, 228. 
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Same-  -violation — negligence. 

2.  Violation  of  an  ordinance  requiring 
those  in  charge  of  street  cars  to  keep  a 
vigilant  watch  for  persons  on  or  approaching 
the  trades  giyes  a  right  of  action  to  a  per- 
son injuTod  thereby,  although  the  authority 
given  to  the  municipality  for  enforce- 
ment of  the  ordinance  extends  merely  to 
fine  or  imprisonment. 

Same — common  Uw. 

3.  An  ordinance  requiring  those  in 
diarge  of  a  street  ear  to  keep  a  vigilant 
'wHtch  for  persons  on  or  about  to  cross  the 
fa»ek  is  merely  declaratory  of  the  common- 
law  duty  of  those  operating  street  railways 
in  ^pulous  cities. 

Same — state  laws. 

4.  The  validity  of  an  ordinance  is  not 
affected  by  the  fact  that  it  merely  requires 
compliance  with  the  laws  of  the  state,  so 
that  it  is  unnecessary. 

Canier— imputed  negligence. 

6.  One  employing  the  keeper  of  a  livery 


stable  to  transport  him  to  a  specified  point 
does  not,  by  occupying  the  ouriage  sent  for 
him,  become  the  mas&r  or  principal  of  the 
contractor  or  his  driver,  so  as  to  be  charge- 
eble  with  his  negligence. 
Same— duty  of  passenger. 

6.  A  passenger  in  a  closed  carriage  on  a 
dark  night  was  not  guilty  of  negligence  in 
failing  to  exercise  authority  over  the  driver 
to  prevent  his  driving  onto  a  street-car  track 
in  front  of  an  approaching  car,  where  the 
driver  was  not  known  to  be  negligent  or 
reckless,  was  proceeding  at  slow  speed,  and 
the  first  knowledge  that  the  passenger  had 
of  the  presence  of  the  tracKS  wae  the  click 
of  the  wheels  against  them,  while  the  car 
approached  without  lights,  and  with  great 
rapidity,  so  that  he  did  not  discover  the 
danger  until  it  was  too  late  to  avoid  the  ac- 
cident. 

Damage*— physician — lost  time — earnings. 

7.  U^n  the  question  of  damages  for 
personal  mjuriee  to  a  physician,  by  which  he 
was  for  a  time  disabled  from  attending  to 


nL— continued. 

m.  Contributory   negligence. 

1.  In  general,  230. 

2.  The   right   to   expect   obe- 

dience, 235. 

8.  Comparative  negligence,  239. 

4.  Imputed  negligence^  240. 
a.  Warning  signals,  'MO. 
o.  Flying  switches,  242. 
p.  Watchmen  on  cars  in  motion,  242. 
q.  Lights,  244. 
r.  Blowing  off  steam,  244. 
s.  Obstructing  crossings,  244. 
t.  Guards  at  crossings. 

1.  Flagmen,  245. 

2.  Safety  gates,  218. 

IV.  Ordinances    relating    to    street    raS- 
roads. 

a.  Right  of  action,  247. 

b.  Effect  of  penal  provisions  upoa 

the  right  of  action,  248. 

c.  Franchise  conditions,  248. 

d.  Proximate  cause,  248. 

e*.  Contributory  negligence,  249. 

f.  Excessive  speed. 

1.  In  general,  250. 

2.  Negligence,  251. 

3.  Negligence  par  ae,  251. 

4.  Evidence  of  negligence,  261. 

g.  Bells  or  gongs,  252. 
h.  Fenders,  252. 

L  Rule  of  the  road,  252. 
).  "Vigilant-watch"  ordinances,  253. 
▼.  Ordinances  regulating  travel  and  traf- 
fic on  streets. 

a.  In  general,  253. 

b.  Fast  or  reckless  driving,  264. 

e.  Unfastened  and  unguarded  ani- 

mals, 255. 
d.  Road  rule*,  256. 
VI.  Ordinances    regulating    the    use    of 
streets  and  private  property, 
a.  Street  obstructions,  257. 
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VL — continued. 

b.  Covering      sidewalks      fronting 

buildings  under  construction, 
258. 

c.  Street  excavations,  259. 

d.  Excavations  adjoining  street*, 

259. 

e.  Wharves,  260. 

f.  Electric  wires,  260. 

g.  Blasting,  260. 

h.  Elevators  and  hatchways,  260. 
L  Fire  escapes,  261. 
j.  Awnings,    signs,    and    bow-win- 
dows, 261. 
^^        k.  Fire  and  explosion*,  261. 
VTL  Ordinances  requiring  the  performance 
of  municipal  duties,  262. 
Vlll.  Review  and  criticism  of  cases,  264. 
IX.  Ccmelusion,  270. 

L  Scope  of  note. 

The  aim  of  the  writer  has  been  to  present 
in  this  note  every  reported  case  between 
private  litigants  in  which  a  municipal  ordi- 
nance was  relied  upon  to  support  a  recov- 
ery, because  it  either  afforded  in  itself  a 
ground  of  action,  or  lent  its  aid  to  an  ac- 
tion resting  upon  other  grounds,  when  there 
was  proof  that  it  had  been  violated.  The 
inquiry  has  extended  to  all  c&ses  of  mu- 
nicipal legislation  affecting  the  operation  of 
commercial  and  street  passenger  railroads 
in  cities,  towns,  and  villages,  the  use  of  the 
streets  for  vehicular  and  other  travel,  the 
interference  with  the  use  of  streets  for  le- 
gitimate highway  purposes  by  excavations, 
encumbrances,  and  encroachments,  and  other 
exercises  of  the  police  power  to  conserve 
the  safety  of  persons  and  property,  wher- 
ever a  duty  was  imposed  upon  anybody  and 
the  failure  to  discharge  it  resulted  in  a 
special  injury  to  another. 

The  great  body  of  statutory  law  of  this 

character,  emanating  from  the^egislatmre 
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his  business,  he  may  testify  as  to  the  value 
of  the  time  lost  by  stating  whsit  tris  actual 
monthly  practice  averages,  and  may  state 
the  actual  earnings  of  the  corresponding  time 
of  the  previous  year. 
Evidence — speed  of  car. 

8.  One  injured  bycoUision  with  a  street 
car  may  testify  as  to  the  speed  at  which  the 
car  appeared  to  him  to  be  running. 

Same — opinion — ^harmless  eRor. 

9.  Admitting  an  opinion  as  to  the  speed 
at  which  a  car  was  traveling  when  it  collided 
with  a  vehicle  is  not  reversible  error  where 
the  physical  facts  shown  in  evidence  estab- 
lish that  the  speed  was  excessive,  so  as  to 
establish  defendant's  negligence. 

(Marshall,  J.,  dissents  from  paragraphs  2, 

3,  4.) 

(June  1,  1905.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  the  City  of  St. 
Louis  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  defend- 
ant's negligence.     Affirmed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  George  W.  Easley  and  Boyle, 
Priest,  &  Lehmann,  with  Messrs.  Morton 
Jonrdan  and  Sears  Lehmann,  for  appellant: 

The  vigilant-watch  ordinance  could  only 
be  passed  under  the  power  of  the  city  to  con- 
tract. 

(Sty  Charter,  art.  10,  I  1,  2.  I 


It  could  not  be  passed  under  its  power  to 
l^slate. 

City  Charter,  art  3,  J  26;  Fath  v.  Tower 
Grove  &  L.  R.  Co.  39  Mo.  App.  462,  105  Mo. 
637,  13  L.R.A.  74,  10  S.  W.  913;  Senn  t. 
Southern  R.  Co.  108  Mo.  152,  18  S.  W.  1007 ; 
Moran  v.  Pullman  Palace  Car  Co.  134  Mo. 
641,  33  L.R.A.  755,  66  Am.  St.  Rep.  543,  36 
S.  W.  659;  Byington  v.  St.  Louis  R.  Co.  147 
Mo.  673,  49  S.  W.  876  j  Murphy  v.  Lindell 
R.  Co.  153  Mo.  253,  54  S.  VV.  442;  Sanders 
V.  Southern  Electric  R.  Co.  147  Mo.  411, 
48  S.  W.  856;  Holwerson  v.  St.  Louis  &  Sub- 
urban R.  Co.  157  Mo.  246,  50  L.R.A.  860, 
57  S.  W.  770;  Anderson  v.  Union  Terminal 
R.  Co.  161  Mo.  411,  61  S.  W.  874;  Nellis, 
Street  Railways,  {  10,  p.  306. 

There  is  a  very  broad  distinction  in  the 
exercise  of  these  two  powers.  One  is  public 
and  general,  the  exercise  of  sovereignty;  the 
other,  private  and  proprietary;  one  legisla- 
tive; the  other  contractual. 

State  ex  rel.  National  Subway  Co.  v.  St. 
Louis,  145  Mo.  672,  42  LJI.A.  113,  46  S.  W. 
981 ;  Illinois  Trust  t  Sav.  Bank  v.  Arkansas 
City,  34  L.R.A.  518,  22  C.  C.  A.  171,  40  U. 
S.  App.  267,  76  Fed.  282;  Pik«a  Peak  Power 
Co.  V.  Colorado  Springs,  44  C.  C.  A.  333,  106 
Fed.  1 ;  Seitzinger  v.  Tamaqua,  187  Pa.  539, 
41  Atl.  464;  Shaub  y.  Lancaster  City,  156 
Pa.  362,  21  L.R.A.  691,  26  Atl.  1067 ;  Wes- 


of  a  state  in  its  sovereign  capacity,  has  been 
ignored.  The  reason  for  this  is  seen  in  the 
issue  raised  between  the  majority  and  the 
dissenting  member  of  the  court  in  Sludeb 
V.  St.  Louis  Tbansm  Co.  The  former  de- 
clares that  the  violation  of  any  statute  or 
valid  municipal  ordinance  enacted  or  or- 
dained for  the  benefit  of  private  persons  is 
in  itself  sufficient  proof  of  a  breach  of  duty 
to  sustain  a  private  action  for  negligence 
by  one  of  the  protected  class  otherwise  en- 
titled to  recover.  Judge  Marshall  denies 
the  constitutional  power  of  the  legislature 
to  delegate  nower  to  a  municipality  to  en- 
act a  law  that  will  create  a  right  of  civil 
action  between  private  litigants. 

n.  Introduction. 

The  foundation  of  the  subject  under  an- 
notation is  the  ancient  and  familiar  legal 
principle  that  whenever  the  law  imposes  a 
duty  upon  the  citizen,  and  that  duty  is  not 
performed;  or  whenever  the  law  forbids  an 
act,  and  that  act  is  done, — the  delinquent 
is  liable  in  damages  to  whomsoever  he  owes 
(the  duty;  or  the  law  aims  to  protect  in  any 
case  where  the  act  sr  omission  caused  an 
injury. 

It  is  assumed  throughout  this  note  that, 
in  every  case  where  the  contrary  is  not 
stated,  the  municipality  ordaining  the  or- 
dinance therein  under  consideration  had 
ifrom  the  legislatvre,  either  expressly  or  by 
eLJRJL(NS.) 


necessary  implication,  authority  to  ordain 
it;  since  municipalities  have  only  such  pow- 
ers as  have  been  conferred  upon  them  by 
legislation. 

It  has  bean  found  convenient  so  to  divide 
the  eases  in  this  note  that  those  against 
railroad  corporations,  street  railway  com-, 
panics,  drivers,  and  others  bound  by  ordi- 
nances and  alleged  to  be  liable  for  violatinj; 
them  would  be  segregated,  and  to  treat  the 
ordinances  themselves  in  orderly  sequence 
in  each  separate  class.  While  in  several  in- 
stances acts  or  omissions  of  the  same  gen- 
eral character,  notably,  for  instance,  ex- 
cessive speed  of  railroad  trains,  street  cars, 
and  vehicles  on  the  street,  are  dealt  with 
separately,  though  agreeing  in  principle,  it 
is  thought  that  on  the  whole  the  reader  will 
find  this  the  more  useful  classification. 

The  reader  will  find  in  a  note  appended  to 
the  case  of  Shatto  v.  Erie  R.  Co.,  as  re- 
ported in  69  C.  C.  A.  1,  at  pp.  5-27  inclusive, 
numerous  decisions  relating  to  statutes  and 
ordinances  regulating  the  speed  of  railroad 
trains. 

m.  Ordinances   affecting  the   operation  of 
railroads. 

a.  The  power  to  ordain. 

The  power  of  a  municipal  corporation  t« 
regulate  the  speed,  movement,  and  operation 
of  railroad  trains,  eaxs,  and  eiigia«s  by^JM- 
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ton  T.  Syracuse,  158  N.  T.  874,  48  L.R.A. 
«78,  70  Am.  St.  Rep.  472,  63  N.  E.  12. 

The  common-law  distinctions  between  ac- 
tions ex  oontraotu  and  «x  delicto  are,  in 
substance,  retained  by  our  Code. 

Sumner  v.  Rogers,  90  Mo.  329,  8  &  W. 
476. 

Such  actions  cannot  be  blended  in  tbe 
same  count. 

Kendrick  ▼.  Chicago  &  A.  R.  Co.  81  Mo. 
621 ;  Harris  T.  Wabash  R.  Co.  51  Mo.  App. 
128;  Unrille  v.  Harrison,  30  Mo.  228;  Jam- 
ison V.  Copher,  35  Mo.  483;  Ederlin  v. 
Judge,  36  Mo.  3d0;  Southworth  Co.  v.  Lamb, 
82  Mo.  242. 

The  injury  alone  does  not  constitute  a 
eause  of  action.  Two  things  must  concur 
to  give  rise  to  a  cause  of  action  in  tort, — 
a  duty  owing  to  another,  which  is  neglected, 
and  an  injury  proximately  caused  by  that 
neglect. 

Post  T.  Campau,  42  Mich.  96,  3  N.  W. 
272. 

Here  one  injury  is  alleged  to  be  caused 
by  three  distinct  delicts.  They  thus  become 
distinct  causes  of  action. 

Pomeroy,  Remedies,  8  466;  Hartley  v. 
Trorlicht,  49  Mo.  App.  216;  Sipperly  v. 
Troy  &  B.  RJ  Co.  9  How.  Pr.  83. 

It  is  the  duty  of  the  passenger,  as  well  as 
the  driver,  when  there  is  an  opportunity  so 


to  do,  to  learn  of  danger,  and  avoid  it  if 
possible. 

Smith  V.  Maine  C.  R.  Co.  87  Me.  339,  32 
Atl.  967;  Illinois  C.  R.  Co.  v.  Mcleod,  78 
Miss.  33«4,  52  L.R.A..954,  84  Am.  St.  Rep. 
630,  20  So.  76 ;  Branoen  v.  Kokomo,  G.  &  J. 
Gravel  Road  Co.  115  Ind.  115,  7  Am.  St.  Rep. 
411,  17  N.  E.  202;    Meenagh  v.  Buckmaster, 

26  App.  Div.  451,  60  N.  Y.  Supp.  85;  Bush 
T.  Union  P.  R.  Co.  62  Kan.  700,  64  Pac.  624; 
Dean  v.  Pennsylvania  R.  Co.  129  Pa.  514, 
6  L.R.A.  143,  15  Am.  St  Rep.  733,  18  AtL 
718;  Crescent  Twp.  v.  Anderson,  114  Pa. 
649,  60  Am.  Rep.  367,  8  At].  381 ;  Hoag  v. 
New  York  C.  &  H.  R.  R.  Co.  Ill  N.  Y.  199, 
18  N.  E.  648;  Roach  y.  Western  &  A.  R.  Co. 
93  Oa.  785,  21  S.  E.  67;  Koehler  v.  Rochester 
fc  U  O.  R.  Co.  66  Hun,  566,  21  N.  Y.  Supp. 
844;  Aurelius  v.  Lake  Erie  ft  W.  R.  Co.  19 
Ind.  App.  584,  49  N.  E.  867;  Slater  v.  Bur- 
lington, C.  R.  ft  N.  R.  Co.  71  Iowa,  209, 
32  N.  W.  264;  Miller  v.  Louisville,  N.  A.  * 
C.  R.  Co.  128  Ind.  97,  25  Am.  St.  Rep.  416, 

27  N.  £.  339;  Lake  Shore  ft  M.  S.  R.  Co.  ▼. 
Boyts,  16  Ind.  App.  640,  45  N.  E.  812;  Brick- 
dl  V.  New  York  C.  ft  H.  R.  R.  Co.  120  N. 
Y.  290,  17  Am.  St.  Rep.  648,  24  N.  E.  449; 
Holden  v.  Missouri  R.  Co.  177  Mo.  456,  76 
S.  W.  973. 

If  plaintiff  had  the  right  to  control  ths 
driver,  and  failed  to  exercise  it,  he  is  respon- 
sible for  tiie  driver's  act. 


sonable  and  proper  ordinances  in  that  behalf 
is  generally  granted.  Baltimore  ft  O.  S.  W. 
B.  Co.  V.  Peterson,  156  Ind.  364,  50  N.  E. 
1044;  Chicago,  R.  I.  ft  P.  R.  Co.  v.  Ken- 
nedy, 2  Kan.  App.  693,  43  Pac.  802;  Mis- 
souri P.  R.  Co.  V.  Chick,  6  Kan.  App.  480, 
SO  Pac.  605;  Texas  ft  P.  R.  Co.  v.  Brown,  11 
Tex.  av.  App.  503,  33  S.  W.  146. 

The  general  principle  tliat  a  municapality 
has  the  power  to  pass  an  ordinance  regu- 
lating the  rate  of  speed  of  railroad  trains 
passing  through  its  limits  is  settled  beyond 
oontroversy.  Boggero  v.  Southern  R.  Co. 
64  S.  C.  104,  41  S.  E.  819. 

Municipal  ordinanoes  making  it  the  duty 
of  railway  companies  to  station  at  each 
street  crossing  on  which  street  cars  run  a 
flagman  two  minutes  before  and  until  after 
each  train  passes,  and  penalizing  engineers 
who  run  their  trains  across  such  streets 
without  being  flagged,  are  authorized  by  a 
charter  power  granted  to  allow  the  use  of 
the  streets  for  horse  and  steam  railroads, 
and  to  regulate  the  same.  State  v.  Cozzens, 
42  La.  Ann.  1069,  8  So.  268. 

Ordinances  of  this  character  are  referable 
to  the  police  power,  and  are  designed  to 
avoid  the  dangers  to  persons  and  property 
incidental  to  the  rapid  movement  of  loco- 
motives and  cars  through  the  municipality. 
Duggan  V.  Peoria,  D.  ft  E.  R.  Co.  42  HI.  App. 
636;  Pittsburgh,  C.  C.  4  St.  L.  R.  Co.  v. 
Ughtheiser,  163  Ind.  247,  71  N.  B.  218,  660; 
Tobin  V.  Missouri  P.  R.  Co.  (Mo.)  18  S.  W. 
6I.Jl.A.(N.S.) 


996;  Bluedom  v.  Missouri  P.  R.  Co.  108  Mo. 
439,  32  Am.  St.  Rep.  616,  18  S.  W.  1103. 

A  municipal  ordinance  limiting  the  speed 
and  regulating  the  movement  of  railroad 
trains  within  the  corporate  limits  has  the 
purpose  of  rendering  the  streets  safer  and 
more  convenient  to  the  public.  It  is  a  police 
regulation  defining  what  is  a  legitimate  use 
of  the  streets  by  railroad  companies.  Meek 
V.  Pennsylvania  R.  Co.  38  Ohio  St.  632. 

The  authority  given  by  law  to  a  railroad 
corporation  to  regulate  the  rate  of  speed  of 
trains  on  its  road  is  held  subject  to  the 
police  power  of  the  state  and  its  govern- 
mental subdivisions.  Chicago,  B.  ft  Q.  R. 
Co.  V.  Haggerty,  67  111.  118. 

A  city,  when  authorized  by  the  legislature, 
may  regulate  the  speed  of  railroad  trains 
within  its  own  limits,  even  where  they  are 
engaged  in  interstate  commerce.  Erb  v. 
Morasch,  177  U.  S.  584,  44  L.  ed.  897,  20 
Sup.  Ct.  Rep.  819,  8  Kan.  App.  61,  64  Pac. 
323. 

Neither  is  such  ordinance  void  for  in- 
equality in  excepting  a  street  railroad  from 
its  operation.  Id.  8  Kan.  App.  61,  64  Pac. 
323. 

A  general  and  unrestricted  statute  em- 
powering municipal  corporations  to  require 
railroad  companies  to  station  flagmen  at 
street  crossings,  and  to  provide  protection 
against  injury  to  persons  and  property  in 
the  operation  of  railroads,  confers  plenary 
power  over  railroads  within  municipalitios 
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Becke  ▼.  Miaeouri  P.  R.  Co.  102  Mo.  5S0, 
ft  L.RA.  167,  13  S.  W.  10&3;  Dickaon  v. 
Missouri  P.  R.  Co.  104  Mo.  504,  16  S.  W. 
381 ;  O'Rourke  ▼.  Lindell  R.  Co.  142  Mo.  352, 
44  S.  W.  254;  Carlisle  v.  Brisbane,  113  Pa. 
652,  57  Am.  Rep.  488,  6  Atl.  372;  Dyer  v. 
Erie  R.  Co.  71  N.  Y.  228;  Larkin  y.  Burling, 
ton,  C.  R.  &  N.  R.  Co.  85  Iowa,  402,  52  N. 
W.  480;  Roach  v.  Western  &  A.  R.  Co. 
supra;  Mullen  v.  Owosso,  100  Mich.  103,  23 
L.RA.  693,  43  Am.  St  Rep.  436,  58  N.  W. 
663;  Philadelphia,  W.  &.  B.  R.  Co.  v.  Hoge- 
land,  66  Md.  140,  59  Am.  Rep.  159,  7  Atl. 
106;  1  Thomp.  N^.  2d  ed.  |  602,  note  22; 
Little  T.  Hackett,  116  U.  S.  366,  20  h.  ed. 
652,  6  Sup.  Ct  Rep.  391 ;  FoUman  t.  Man- 
kato,  35  Minn.  622,  59  Am.  Rep.  340,  29  N. 
W.  317 ;  Robinson  v.  New  York  C.  &  H.  R.  R. 
Co.  66  N.  Y.  11,  23  Am.  Rep.  1;  Payne  ▼. 
Chicago,  R.  I.  &  P.  R.  Co.  39  Iowa,  623. 

If  the  plaintiff  allowed  the  driver  to  take 
full  control  of  the  team,  when  he  had  the 
right  and  power  to  control  and  direct  him, 
he  is  liable  for  the  negligence  of  the  person 
to  whom  he  submitted  such  control. 

Holmes  t.  Mather,  L.  R.  10  Exch.  261,  16 
Am.  Rep.  384,  note ;  Sharrod  t.  Londtm  &  N. 
W.  R.  Co.  4  Exoh.  580. 

It  was  the  duty  of  the  plaintiff,  as  well 
as  of  the  driT«r,  to  learn  of  the  danger  and 
avoid  it  if  possible. 

Illinois  C.  R.  Co.  t.  McLeod;  Smith  v. 


Maine  C.  R.  Co. ;  Miller  v.  Louisville,  N.  A. 
&  C.  R.  Co. ;  and  Hoag  v.  New  York  C.  ft  H. 
R.  R.  Co. — supra. 

It  is  beyond  the  power  of  a  mumoipal 
corporation,  by  its  legislative  action,  direct- 
ly to  create  a  civil  duty  enforceable  at  com- 
mon law,  for  this  is  an  exercise  of  the  power 
of  sovereignty  belonging  alone  to  the  state. 

Fath  V.  Tower  Grove  &  L.  R.  Co.  106  Mo. 
545,  13  L.  R.  A.  74,  16  S.  W.  913;  Heeney  v. 
Sprague,  11  R.  L  456,  23  Am.  Rep.  508; 
Flynn  v.  Canton  Co.  40  Md.  312, 17  Am.  R«p. 
603,  and  note,  616;  St.  Louis  t.  Connecticut 
Mut.  L.  Ids.  Co.  107  Mo.  92,  28  Am.  St.  Rep. 
402,  17  S.  W.  637. 

The  liability  incurred  by  the  violation  of 
the  ordinance  is  that  fixed  by  Hue  ordinance, 
which  is  certain,  and  not  the  uncertain  lia- 
bility sought  to  be  imposed  under  the  guiae 
of  a  oivil  liability. 

Hartford  v.  Talcott,  48  Conn.  625,  40  Am. 
Rep.  189;  Keokuk  v.  Independent  District, 
53  Iowa,  352,  36  Am.  Rep.  226,  5  N.  W.  503; 
Kirby  v.  Boylaton  Market  Asao.  14  Gray, 
249,  74  Am.  Dec.  682 ;  Flynn  v.  Canton  Co. 
40  Md.  312,  17  Am.  Rep.  603. 

The  city  has  no  authoril^  to  create  any 
other  liability  than  the  penalty  it  is  author- 
ized to  impose. 

Vandyke  ▼.  Ciitcinnati,  1  Disney  (Ohio) 
632;  Moran  v.  Pullman  Palace  Car  Co.  134 
Mo.  641,  33  L.R.A.  756,  56  Am.  St.  Rep.  543, 


in  order  that,  by  such  requirements  as  their 
discretion  may  prescribe  within  the  just 
limits  of  the  police  nower,  municipal  au- 
thority may  provide  protection  against  in- 
jury to  persons  and  property  likely  to  hap- 
pen from  the  use  of  railroads.  Hayes  v. 
Michigan  C.  R.  Co.  Ill  U.  8.  228,  28  L.  ed. 
410,  4  Sup.  a.  Rep.  369. 

The  power  to  pass  municipal  ordinances 
of  the  character  under  consideration  here  is 
derived  from  the  legislature;  and,  if  that 
body  has  not  conferred  it  upon  a  given 
branch  of  the  municipal  government,  or  has 
taken  it  away  and  lodged  it  elsewhere,  the 
ordinance  is  null,  and  has  no  influence  upon 
the  rights  and  remedies  of  one  injured  by 
its  violation.  Bullock  v.  Wilmington  City 
R.  Co.  (Del.)  64  Atl.  242. 

A  city  which  is  the  terminus  of  several 
connecting  railroads  interchanging  business 
within  the  corporate  limits  may,  by  virtue 
of  the  usual  police  powers  found  in  munici- 
pal charters,  not  only  regulate  the  speed  of 
trains  and  moving  cars,  but  prescribe  regu- 
lations for  maintaining  flagmen  and  watch- 
men at  street  crossings  to  conserve  the  safe- 
ty of  the  public;  and  railrotid  companies 
must  comply,  as  a  matter  of  legal  duty, 
with  such  requirements  and  regulations,  if 
reasonable.  Western  &  A.  K  Co.  v.  Young, 
81  Ga.  397,  12  Am.  St.  Rep^  320,  7  S.  E. 
912. 

The  right  to  limit  the  speed  of  railroad 
trains  by  mimicipal  ordinance  is  conferred 
6L.R.A.(N5.) 


by  Illinois  statute,  and  a  violation  of  such 
an  ordinance  is  an  act  of  negligence;  and 
if,  in  consequence  of  that  negligence,  a  per- 
son using  due  care  is  struck  by  a  train  and 
dies  of  the  injury,  a  right  of  action  ac- 
crues against  the  railroad  company.  Terre 
Haute  ft  I.  R.  Co.  v.  Voelker,  31  III.  App. 
314. 

It  is  not  necessary  that  there  be  a  grant 
in  express  terms,  to  a  municipal  corporation, 
of  power  to  pass  a  railroad  speed  ordinance. 
It  is  enough  if  the  charter  confers  police 
powers  in  general  terms.  Chicago,  B.  &  Q. 
R.  Co.  v.  Haggerty,  67  111.  113.  A  provision 
in  a  municipal  charter  empowering  town 
trustees  to  name,  prevent,  and  abate  nui- 
sances, to  regulate  the  police,  and  to  ordain 
for  the  general  welfare,  insufficient  authori- 
ty to  order  the  use  of  private  property  with- 
in the  corporate  limits  so  as  to  prevent  dan- 
ger  to  the  persons  and  property  of  the  in- 
habitants; and  therefore  enough  to  sustain 
an  ordinance  prohibiting  the  running  of  rail- 
road trains  at  a  speed  of  more  than  6  miles 
an  hour  within  the  municipal  bounds;  since 
such  an  ordinance  is  a  police  regulation,  and 
a  fair  and  reasonable  exercise  of  the  police 
power.    Ibid. 

A  statute  authorizing  city  councils  to 
require  railroad  companies  to  keep  flagmen 
at  railroad  street  crossings,  and  provide  pro- 
tection against  injury  to  persons  and  prop- 
erty in  the  use  of  railroads,  is  a  warrant 
for  the  passing  of  all  municipal  ordinances 
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36  S.  W.  659;  Horr  ft  B.  Mun.  Pol.  Ord. 
§  7. 

Municipal  by-laws  must  be  in  harmony 
with  the  general  laws  of  the  state,  and  with 
the  provisions  of  the  municipal  charter. 

1  Smith,  Mun.  Corp.  f  499,  p.  468 ;  Robin- 
son V.  Franklin,  1  Humph.  156,  34  Am.  Dec. 
fi25;  2  Dill.  Corp.  4th  ed.  J  727;  1  Smith, 
Mun.  Corp.  f  521. 

If  tihe  common  law  of  the  state  fixes  the 
care  that  the  managers  of  street  railways 
must  exercise  in  operating  them,  then  the 
ordinance  gives  no  additional  remedy. 

Horr  &  B.  Mun.  Pol.  Ord.  i  7;  Jenks  v. 
Williams,  115  Mass.  217. 

Messrs.  Campbell  &  Thompson,  for  re- 
spondent: ' 

It  was  not  necessary  for  respondent  to 
prove  that  appellant  had  accepted  the  pro- 
visions of  the  ordinance. 

Jackson  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co. 
157  Mo.  621,  80  Am.  St.  Rep.  650,  58  S.  W. 
32;  Hutchinson  y.  Missouri  P.  R.  Co.  161 
Mo.  246,  84  Am.  St.  Rep.  710,  61  S.  W.  635, 
852;  Weller  v.  Chicago,  M.  ft  St.  P.  R.  Co. 
164  Mo.  180,  86  Am.  St.  Rep.  592,  64  S.  W. 
141 ;  Wendler  v.  People's  House  Furnishing 
Co.  165  Mo.  527,  65  S.  W.  737;  Gebhardt  v. 
St.  Louis  Transit  Co.  97  Mo.  App.  Zl3>,  71 
8.  W.  448;  McLain  v.  St.  Louis  ft  S.  R. 
Co.  100  Mo.  App.  374,  73  S.  W.  909;  Cox  v. 
Hannibal  &  St.  J.  R.  Co.  174  Mo.  688,  74 


S.  W.  868;  Moore  v.  St^  Louis  Transit  0». 
96  Mo.  App.  728,  76  S.  W.  699;  Sepetowiski 
v.  St.  Louis  Transit  Co.  102  Mo.  App.  UO, 
76  S.  W.  693;  Kolb  ▼.  St.  Louis  Transit  Co. 
102  Mo.  App.  143,  76  S.  W.  1060. 

The  n^ligence  of  the  driver  was  not  im- 
putable to  jJaintiff. 

Becke  v.  Missouri  P.  R.  Co.  102  Mo.  549, 
9  LR.A.  167,  13  S.  W.  1053;  Dickson  v. 
MiSMuri  P.  R.  Co.  104  Mo.  491,  16  S.  W. 
381 ;  O'Rourke  v.  Lindell  R.  Co.  142  Mo.  »52, 
44  S.  W.  254;  Bailey  v.  Citizens'  R.  Co. 
162  Ho.  462,  62  S.  W.  406;  Hunger  v.  Se- 
dalia,  66  Mo.  App.  629 ;  Profit  v.  Chicago  G. 
W.  R.  Co.  91  Mo.  App.  369;  Johnson  v.  St. 
Joseph,  96  Mo.  App.  663,  71  S.  W.  106;  The 
Bemina,  L.  R.  12  Prob.  Div.  68;  Jon^  v. 
Liverpool,  L.  R.  14  Q.  B.  Div.  890;  Donovan 
T.  Laing  [1893]  1  Q.  B.  628';  Quarman  v. 
Burnett,  6  Mees.  ft  W.  499;  Dean  v.  Branth- 
waite,  5  Esp.  30;  Sammell  v.  Wright,  5 
Esp.  263;  Little  v.  Hackett,  116  U.  S.  366, 
29  L.  ed.  652,  6  Sup.  Ct.  Rep.  391;  Randolph 
V.  O'Riordon,  155  Mass.  331,  29  N.  E.  583; 
Huff  V.  Ford,  126  Mass.  24,  30  Am.  Rep. 
645;  Fenner  v.  Crisp  Bros.  109  Iowa,  455, 
80  N.  W.  526;  Joslin  v.  Grand  Rapids  lee 
Co.  50  Mich.  516,  45  Am.  Rep.  54,  15  N.  W. 
887 ;  Richardson  v.  Van  Nese,  53  Hun,  267, 
6  N.  Y.  Supp.  618;  Weyant  v.  New  York  ft 
H.  R.  Co.  3  Duer,  360;  Phillips  v.  New 
York  C.  ft  H.  R.  R.  Co.  127  N.  Y.  657,  27 


reasonably  tending  to  protect  persons  from 
injury  within  the  city  limits  from  the  oper- 
ation of  a  railroad.  Illinois  0.  R.  Co.  v. 
Gilbert,  167  HI.  354,  41  N.  E.  724. 

It  is  within  the  province  of  a  city  council 
to  enact  ordinances  requiring  railroad  trains 
running  in  the  city  to  keep  within  a  stated 
rate  of  speeu,  and  continually  ring  bells,  and, 
in  the  nighttime,  to  bear  headlights.  East  St. 
Louis  Connecting  R.  Co.  v.  O'Hara,  49  111. 
App.  282. 

By  the  statute  in  Indiana  (Rev.  Stat. 
1881,  §  3106;  Rev.  Stat.  1894,  §  3541),  incor- 
porated cities  are  expressly  empowered  to 
regillate  by  ordinance  the  speed  of  railroad 
trains  while  running  through  the  city.  Shirk 
V.  Wabash  R.  Co.  14  Ind.  App.  120,  42  N. 
E.  656. 

A  state  has  power  to  regulate  the  speed 
of  railroad  trains  and  to  make  other  rea- 
sonable regulations  for  the  movements  of 
cars  and  locomotives  in  cities  and  other 
populous  places,  in  the  exercise  of  the  po- 
lice power  and  such  powers  may  be  dele- 
gated to  municipal  corporations.  Grube  v. 
Missouri  P.  R.  Co.  98  Mo.  336,  4  LJLA..  776, 
14  Am.  St.  Rep.  645.  11  a  W.  736. 

The  power  of  a  municipality  to  ordain 
regulations  governing  the  speed  and  move- 
ment of  railroad  trains  within  the  corporate 
limits  results  from  its  control  of  the  streets, 
and  its  right  to  protect  the  safety  and  prop- 
erty of  its  citizens,  ajid  to  prohibit  nni- 
8L.R.A.(N£.) 


sances.  Bluedorn  v.  Missouri  P.  R.  Co.  108 
Mo.  439,  32  Am.  St.  Rep.  615,  18  S.  W.  1103. 

A  city,  being  thereunto  authorized  by  its 
charter,  has  power  as  a  police  regulation  to 
limit  by  ordinance  the  movements  of  rail- 
road trains  to  a  speed  not  exceeding  a  stated 
rate  per  hour  within  the  corporate  limits, 
for  the  purpose  of  protecting  persons  and 
property.  Gratiot  v.  Missouri  P.  R.  Co.  116 
Mo.  450,  21  S.  W.  1094. 

A  city  has  a  right,  in  the  exercise  of  the 
police  power,  to  require  every  locomotive 
running  within  its  corporate  limits  to  ring 
a  bell  continuously  while  in  motion.  Reed 
T.  St.  Louis,  I.  M.  ft  S.  R.  Co.  107  Mo.  App. 
238,  80  S.  W.  919. 

b.  Force  and  effect. 

Valid  municipal  ordinances  are  binding 
upon  all,  railroads  included,  that  come  within 
the  scope  of  their  operation.  Central  R.  ft 
Bkg.  Co.  v.  Brunswick  ft  W.  R.  Co.  87  Ga. 
386,  13  S.  E.  520. 

A  municipal  ordinance  is  a  local  law  bind- 
ing all  persons  within  the  jurisdiction  of  the 
municipality.  Pittsburgh,  C.  C.  ft  St.  L.  R. 
Co.  V.  Lightheiser,  163  ind.  247,  71  N.  E. 
218,  660. 

When  duly  ordained  apd  promulgated, 
municipal  ordinances  of  this  character  have 
within  the  municipal  limits  the  force  and 
effect  of  statutes.  McGrath  v.  New  York  C 
ft  H.  R.  R.  Co.  63  N.  Y.  522;  Beisegel  v.  New 
York  a  B.  Co.  14  Abb.  Pr.  N^^a  29:  ^ti- 
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N.  B.  »78;  Crockett  v.  Calvert,  8  Ind.  127; 
Knightetown  v.  MuBgrove,  lid  Ind.  121,  9 
Am.  St.  Rep.  827,  18  N.  E.  452;  Herehber- 
ger  V.  Lynch,  9  Sadler  (Pa.)  91,  11  Atl. 
642;  Bunting  v.  Hogsett,  139  Pa.  363,  12 
LJt.A.  268,  23  Am.  St.  Rep.  192,  21  AU.  31, 
33,  34;  Quinn  t.  Complete  Electric  Constr. 
Co.  46  Fed.  60;  Missouri  P.  R.  U>. 
V.  Texas  P.  R.  Co.  41  Fed.  316;  Union  P.  R. 
Co.  Y.  Lapsley,  16  L.R.A.  800,  2  C.  C.  A.  149, 
4  U.  S.  App.  642,  61  Fed.  174;  East  Tennes- 
see, V.  &  G.  R.  Co.  y.  MarkMis,  88  Oa.  62,  14 
LJR.A.  281,  13  S.  E.  865;  Neabit  v.  Garner, 
76  Iowa,  314,  1  L.R.A.  152,  9  Am.  St.  Rep. 
486,  39  N.  W.  516;  FoUman  v.  Mankato,  36 
Minn.  522,  69  Am.  Rep.  340,  29  N.  W.  317; 
Elyton  Land  Co.  v.  Mingea,  89  Ala.  621,  7 
So.  666;  State  ▼.  Boston  &  M.  R.  Co.  80 
Me.  430,  16  Atl.  36;  Philadelphia,  W.  &  B. 
R.  Co.  T.  Hogeland,  66  Md.  140',  59  Am. 
Rep.  159,  7  Atl.  105;  Noyes  v.  Boscawen,  64 
N.  H.  369,  10  Am.  St.  Rep.  410,  10  Atl. 
690;  St.  Clair  Street  R.  Co.  t.  Eadie,  43 
Ohio  St.  91,  64  Am.  Rep.  802,  1  K.  E.  619; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Kutac,  72 
Tex.  643,  11  S.  W.  127;  New  York,  P.  & 
N.  R.  Co.  V.  Cooper,  86  Va.  939,  9  S.  E.  321 ; 
Sears  v.  Seattle  Consol.  Street  R.  Co.  6 
Wash.  227,  33  Pac.  389,  1081;  New  York,  L. 
E.  ft  W.  R.  Cb.  V.  Steinbrenner,  47  N.  J. 
L.  161,  64  Am.  Rep.  126. 


A  violation  of  fhe  ordinance  was  negli- 
gence per  te. 

Maher  v.  Atlantic  &  P.  R.  Co.  64  Mo. 
267;  Merz  v.  Misaouri  P.  R.  Co.  88  Mo. 
677;  Keim  v.  Union  R.  &  Transit  Co.  90 
Mo.  314,  2  S.  W.  427;  Eswin  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.  96  Mo.  280,  9  S.  W.  577; 
Schlereth  v.  Missouri  P.  R.  Co.  96  Mo.  609, 
10  S.  W.  66;  Grube  v.  Missouri  P.  R.  Co. 
98  Mo.  330,  4  L.R.A.  776,  14  Am.  St.  Rep. 
645,  11  S.  W.  73:6;  Kellny  v.  Missouri  P. 
R.  Co.  101  Mo.  67,  8  L.R.A.  783,  13  S.  W. 
806;  Murray  v.  Missouri  P.  R.  Co.  101  Ma. 
236,  20  Am.  St  Rep.  601,  13  S.  W.  817; 
Hanlon  v.  Missouri  P.  R.  Co.  104  Mo.  381, 16 
S.  W.  233;  Dickson  v.  Missouri  P.  R.  Co.  104 
Mo.  501,  16  S.  W.  381. 

The  supreme  court  has  refused  to  follow 
the  Fath  Case. 

Brannock  v.  Elmore,  114  Mo.  65,  21  S.  W. 
461;  Gratiot  v.  Missouri  P.  R.  Co.  116  Mo. 
460,  21  S.  W.  1094;  Karle  v.  Kansas  City, 
St.  J.  4  C.  B.  R.  Co.  56  Mo.  476;  Jackson  v. 
Kansas  City,  Ft.  8.  &  M.  R.  Co.  167  Mo.  621, 
80  Am.  St.  Rep.  650,  58  S.  W.  32;  Hutchin- 
son V.  Missouri  P.  R.  Co.  161  Mo.  246,  84 
Am.  St.  Rep.  710,  61  S.  W.  635,  852;  Weller 
V.  Chicago,  M.  &  St.  P.  R.  Co.  164  Mo.  180, 
86  Am.  St.  Rep.  502,  64  S.  W.  141 ;  Wendler 
V.  People's .  House  Furnishing  Co.  166  Mo. 
627,  66  S.  W.  737 ;  Hirst  v.  Ringen  Real  Es- 
tate Co.  109  Mo.  194,  69  S.  W.  368;  Oox 


more  &  O.  S.  W,  R.  Co.  v.  Peterson,  166  Ind. 
364,  59  N.  E.  1044;  Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  V.  Lightheiser,  supra;  Norton  v. 
North  Carolina  R.  Co.  122  N.  C  910,  29  S. 
E.  886;  Bo@;ero  v.  Southern  R.  Co.  64  S.  C. 
104,  41  S.  E.  819. 

Such  ordinances  impose  the  duty  of  com- 
plying with  their  requirements  upon  railroad 
companies  operating  within  the  municipal 
limits,  which  are  bound  to  take  notice  there- 
of and  obey.  McGrath  v.  New  York  C.  & 
H.  R.  R.  Co.  supra;  Indianapolis  Union  R. 
Co.  V.  Neubacher,  16  Ind.  App.  21,  43  N.  E. 
676,  44  N.  E.  669;  Boggero  v.  Southern  R. 
Co.  supra. 

And  when,  as  has  been  stated,  a  duty  is 
imposed  by  law,  a  failure  to  i&Bcharge  it 
constitutes  negligence.  Denver,  T.  &  G.  R. 
Co.  V.  Robbins,  2  Colo.  App.  313, 30  Pac.  261, 
434. 

This  is  unqualifiedly  so  when  the  duty  is 
imposed  by  statute.  Chicago  &  E.  I.  R.  Co. 
V.  Mochell,  193  HI.  208,  86  Am.  St  Rep.  318, 
61  N.  E.  1028. 

And  decisions  are  not  wanting  which  at- 
tach the  same  consequences  to  the  failure 
to  perform  duties  imposed  by  municipal  or- 
dinances. Indianapolis  Union  R.  Co.  v.  Neu- 
bacher, supra. 

The  violation'  of  a  muncipial  ordinance 
regulating  the  movement  of  railroad  engines 
and  cars  within  the  city  is  a  violation  of  law 
to  which  the  law  attaches  its  own  conse- 
quences; and  a  jury  cannot  dispense  there- 
5L.RA.(N.S.) 


with  as  it  could  if  the  violation  was  merely 
evidence  of  negligence.  Pittsburgh,  C.  C.  & 
St.  L.  R.  Co.  V.  Lightheiser,  163  Ind.  247, 
71  N.  E.  218,  660;  Drain  v.  ist  Louis,  L  M. 
&  S.  R.  Co.  10  Mo.  App.  631. 

A  municipal  ordinance  requiring  railroad 
locomotives  running  within  the  corporate 
limits  to  ring  a  bell  continuously  is  a  police 
regulation  binding  all  railroads  entering  the 
city;  and  failure  to  observe  its  commands 
is  evidence  of  negligence.  Reed  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.  107  Mo.  App.  238,  80  & 
W.  919. 

Indeed,  such  decisions  are  numerous,  and 
will  be  cited  in  their  appropriate  places  in 
the  course  of  this  note. 

This  view  does  not,  however,  command 
universal  acceptance.  It  is  not  taken  by  the 
Federal  courts  in  Ohio,  for  instance. 

It  has  been  laid  down  in  that  state  that 
municipal  ordinances  regulating  the  speed 
of  railroad  trains  passing  through  the  cor- 
porate limits,  and  the  blowing  of  whistles 
by  locomotives,  are  only  police  regulations, 
that  effect  no  change  in  the  general  law 
upon  the  same  subject;  neither  do  they 
change  the  duties  or  rights  of  the  parties 
growing  out  of  the  failure  to  do,  or  the 
doing,  what  they  command  or  forbid.  Whe- 
Ian  V.  New  York,  L.  B.  *  W.  R.  Co.  88 
Fed.  16. 

One  sees  in  this  utterance  the  dominating 
influence  of  the  decision  in  the  same  state, 
in  Vandyke  v.  Cineinnati,  1  Disney  (Ohio) 
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▼.  Hannibal  ft  St  J.  R.  Co.  174  Mo.  688, 
74  S.  W.  850 ;  Ri^a  v.  Union  Depot  R.  Co. 
180  Mo.  168,  70  S.  W.  446;  Stoiy  v.  St. 
Louk  Transit  Co.  108  Mo.  App.  424,  83  S. 
W.  994;  Reed  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
107  Mo.  App.  238,  SO  S.  W.  919. 

The  ordinance  requiring  the  motorman, 
etc.,  to  keep  a  "vigilant  watch,"  and,  on 
the  first  appearance  of  danger,  to  stop  or 
check  his  car  in  the  shortest  time,  etc.,  was 
valid. 

Meyers  y.  St.  Louis  Transit  Co.  09  Mo. 
App.  363,  73  S.  W.  37«;  Kolb  v.  St.  Louis 
Transit  Co.  102  Mo.  App.  143,  76  S.  W. 
1060;  Riska  v.  Union  Depot  R.  Co.  supra; 
Nagel  V.  St.  Louis  Transit  Co.  104  Mo.  App. 
438,.  79  S.  W.  502;  Heinsle  t.  Metropolitan 
Street  R.  Co.  182  Mo.  628,  81  S.  W.  848; 
Richmond,  T.  &  P.  R.  Co.  v.  Richmond,  96 
U.  S.  627,  24  L.  ed.  736;  Johnson  v.  South- 
em  P.  Co.  190  U.  S.  1,  49  L.  ed.  363,  26 
Sup.  Ct  Rep.  168;  Chicago  L.  Ins.  Co.  t. 
Needles,  113  U.  S.  680,  28  L.  ed.  1087,  6 
Sup.  Ct.  Rep.  681. 

The  violation  of  any  statutory  or  muniei- 
pal  r^ulaiion, 'established  for  the  benefit 
of  private  persons,  is  oj|itseIf  suffiodent  to 
prove  such  a  breach  of  duty  as  will  sustain 
a  private  action  for  n^ligence,  brought  by 
the  person  belonging  to  the  protected  class, 
if  the  other  elements  of  actionable  negligence 
concur. 


1  Shearm.  ft  Redf.  Neg.  6th  ed.  S  13;  2 
Dill.  Mun.  Corp.  4th  ed.  {  713;  1  Thomp. 
Neg.  i§  10,  11;  Tobey  v.  Burlington,  C. 
R.  ft  N.  R.  Co.  94  Iowa,  256,  33  L.  R.  A.  496, 
62  N.  W.  761;  Siemers  t.  Eisen,  64  Cal. 
418;  Allen  v.  Glenn,  87  Qa.  414,  13  S.  E. 
666;  Central  R.  ft  Bkg.  Co.  v.  Smith,  78 
6a.  694,  3  S.  E.  397;  Pennsylvania  Co.  v. 
Horton,  132  Ind.  189,  31  N.  E.  45;  Chicago 
ft  N.  W.  R.  Co.  y.  Des  Lauriers,  40  111.  App. 
064;  South  ft  North  Ala.  R.  Co.  v.  Dono- 
van, 84  Ala.  141,  4  So.  142;  Mueller  v. 
Milwaukee  Street  R.  Co.  86  Wis.  340,  21 
LJI.A.  721,  66  N.  W.  914;  Denver,  T.  ft 
O.  R.  Co.  v.  Robbins,  2  Colo.  App.  313,  30 
Pac.  201,  434;  Osborne  v.  McMasters,  40 
Minn.  103,  12  Am.  St.  Rep.  698,  41  N.  W. 
543;  Bott  v.  Pratt,  33  Minn.  323,  53  Am. 
Rep.  47,  23  N.  W.  237;  Baltimore  City  Pass. 
R.  Co.  v.  McDonnell,  43  Md.  634;  Clements 
V.  Louiisiana  Electric  Light  Co.  44  La.  Ann. 
692,  16  L.R.A.  43,  32  Am.  St  Rep.  348, 
11  So.  61;  St  Louis,  V.  ft  T.  H.  R.  Co.  v. 
Dunn,  78  111.  197 ;  Virginia  Midland  R.  Co. 
v.  White,  84  Va.  498,  10  Am.  St.  Rep.  874. 
6  a  E.  673. 

Gantt,  J.,  delivered  the  opinion  of  the 
court: 
This  is  an  action  for  damages  for  personal 

injuries  caused  by  the  collision  of  one  of 
defendant's  street  cars  with  a  livery  carriage 


632,  respecting  the  force  and  effect  of  a 
"snow  and  ice"  ordinance, — a  decision  not 
sufficiently  broad  to  be  a  stable  base. 

A  municipal  ordinance  limiting  the  speed 
and  regulating  the  movement  of  railroad 
trains  within  the  corporate  limits  is  a  com- 
mand to  all  who  operate  trains  in  the  mu- 
nicipality, which  it  IS  their  duty  to  obey,  and 
of  which  a  disobedience,  wilful  or  negligent, 
is  evidence  upon  resulting  injury,  to  be  con- 
sidered in  determining  the  defendant's  lia- 
bility. It  gives  character  to  the  act  caus- 
ing the  injury.  Meek  v.  Pennsylvania  Co. 
38  Ohio  St  632. 

A  municipal  ordinance  granting  to  a  rail- 
road company  a  right  of  way  over  public 
grounds,  and  requiring  it  to  erect  suitable 
walls  or  fences  to  prevent  animals  from 
straying  upon  the  track  and  to  secure  per- 
sons and  property  from  danger,  and  to  erect 
gates  at  street  crossings,  cannot  be  treated 
as  a  mere  contract  between  the  city  as  land- 
ed proprietor  and  the  railroad  company,  to 
which  no  one  else  is  privy,  and  under  which 
no  third  person  can  derive  immediately  any 
private  nght,  and  as  prescribing  conditions 
of  the  grant  to  be  enforced  only  by  the  city 
itself.  Although  in  form  a  contract,  it  is 
also  and  primarily  a  municipal  regulation, 
and  as  such,  being  authorized  by  the  legis- 
lative power  of  the  state,  has  the  force  of 
l»w  within  the  municipal  limits.  Hayes  v. 
Michigan  C.  R.  Co.  Ill  U.  S.  228,  28  L.  ed. 
410,  4  Sup.  Ct.  Rep.  369. 

6L:a.A.(N.s.) 


A  violation  or  disre^rd  of  a  municipal 
ordinance  requiring  railroad  companies  to 
station,  where  their  tracks  cross  streets, 
flagmen  to  warn  travelers,  while  not  con- 
clusive evidence  of  negligence,  is  some  evi- 
dence, upon  the  question  to  be  submitted 
with  other  evidence  to  the  jury,  in  an  action 
for  personal  injuries  inflicted  by  a  railroad 
train  at  a  crossing.  McGrath  y.  New  York 
C.  ft  H.  R.  R.  Co.  63  N.  Y.  622. 


c  Reasonableness. 

An  ordinance  regulating  the  speed  of  rail- 
road trains  within  the  municipal  limits  is 
sustainable  only  as  a  police  regulation. 
Duggan  v.  Peoria,  D.  ft  E.  R.  Co.  42  111.  App. 
536. 

Reasonable  municipal  regulations  of  the 
speed  of  railroad  trains  are  valid  exercises 
of  the  police  power  in  oo^nilous  communities. 
Tobin  y.  Missouri  P.  R.  Co.  (Mo.)  IS  S.  W. 
096. 

A  municipal  ordinance  limiting  the  speed 
of  railroad  trains  running  within  the  city 
to  6  miles  an  hour  is  a  valid  and  proper 
exercise  of  power.  Missouri  P.  R.  Co.  y. 
Chick,  6  Kan.  App.  480,  50  Pac.  605. 

To  justify  courts  in  declaring  void  an 
ordinance  limiting  the  speed  of  railroad 
trains  within  city  bmits,  its  unreasonable- 
ness, or  want  of  necessity,  as  a  police  regu- 

latiim  must  be  deaiv  maniffHit,  and  undoubt< 
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in  which  plaintiff  was  riding,  at  the  cross- 
ing of  McPheraon  avenue  by  Boyle  avenue, 
on  wliich  last-named  avenue  the  defendant 
company  owned  and  operated  a  double-track 
street  railway,  in  the  city  of  St.  louis. 
Plaintiff  recovered  judgment  in  the  circuit 
court  for  $6,000,  and  defendant  appeals. 

The  petition,  in  substance,  states  that  on 
or  about  the  27th  day  of  December,  1901, 
about  7:15  o'clock  in  the  evening  of  that 
day,  the  plaintiff,  a  physician,  was  being 
driven  in  a  hired  livery  carriage  west  along 
McPherson  avenue  (a  street  running  east 
and  west)  at  its  intersection  with  Boyle 
avenue  (a  street  running  north  and  south), 
in  the  oity  of  St.  Louis,  and  that  the  lamps 
on  the  said  carriage  were  lighted  and  burn- 
ing bristly;  that  at  said  time  and  place, 
and  as  such  carriage  in  which  plaintiff  waa 
riding  was  crossing  defendant's  south-bound 
or  western  street  railway  track,  one  of  de- 
fendant's cars,  propelled  by  electricity  and 
south  bound  on  said  track,  with  great  speed, 
force,  and  violence,  struck  and  collided  with 
said  carriage,  driving  plaintiff's  right  arm 
into  his  floating  ribs,  fracturing  the  large 
bone  of  plaintiff's  right  forearm,  inflicting  a 
body  blow  on  plaintiff's  body  opposite  the 
solar  plexus,  rendering  plaintiff  unconscious, 
and  seriously  hurting,  bruising,  and  crush- 
ing plaintiff's  back  and  body.  "And  plain- 
tiff avers  that  at  the  time  of  receiving  said 


injuries  there  was  in  force  in  the  city  of 
St.  Louis  an  ordinance  known  as  'ordinance 
19,991,'  approved  April  3,  1900,  which  ordi-  > 
nance  defendant,' long  prior  to  the  happening 
of  the  accident  complained  of,  accepted,  and 
agreed  to  be  bound  by  the  terms  and  provi- 
sions thereof;  that  §  1700  of  said  ordinance, 
in  substance,  provides  that  all  street  cars 
after  sunset  shall  be  provided  with  signal 
lights;  that  no  car  shall  be  drawn  at  a 
greater  speed  than  8  miles  per  hour,  and 
that  the  conductor,  motormao,  gripnum, 
driver,  or  any  other  person  in  charge  of  each 
car,  shall  keep  a  vigilant  watch  for  all  vehi- 
cles, either  on  the  track  or  moving  towards 
it,  and,  on  the  first  appearance  of  danger  to 
audi  vehicle,  shall  stop  the  ear  in  the  short- 
est time  and  space  possible.  And  plaintiff 
avers  that  though,  at  the  time  of  receiving 
said  injuries  aforesaid,  it  was  long  past 
aunaet  and  dark,  yet  defendant  had  negli- 
gently failed  to  provide  said  car  with  sig- 
nal lights,  or  to  plaoe  a  headlight  on  said 
car;  that  defendant's  servants,  in  violation 
of  said  provision  of  said  ordinance,  were 
running  said  car  southwardly  on  Boyle 
avenue  towards  AfePherson,  at  the  time  said 
injuries  were  inflicted,  and  immediately 
prior  thereto,  at  a  careless,  negligent,  and 
dangerously  high  rate  of  speed,  to  wit,  at  a 
rate  of  speed  far  in  excess  of  8  miles  per 
hour;  that  defendant's  servants  in  charge  of 


•d.  Central  R.  &  Bkg.  Co.  v.  Brunswick  & 
W.  R.  Co.  87  Ga.  386,  13  S.  B.  620. 

Municipal  ordinances  regulating  the  move- 
ment of  railroad  trains  within  the  corporate 
limits  for  the  purpose  of  protecting  persons 
and  property  will  not  be  adjudged  void  un- 
less it  IS  very  clear  that  they  are  unrea- 
sonable. Gratiot  v.  Missouri  P.  R.  Co.  116 
Mo.  450,  21  S.  W.  1094. 

A  municipal  ordinance  enacted  by  express 
statutory  authority,  limiting  the  specHl  of 
railroad  trains  within  the  corporate  limits, 
cannot  be  adjudged  unreasonable  and  void 
by  the  courts.  The  judicial  power  in  this 
respect  is  practically  restricted  to  cases  in 
which  the  legislature  has  ena.ted  nothing 
upon  the  subject,  and  the  ordinance  is 
passed  under  powers  supposedly  incidental 
to  municipal  corporations.  Cleveland,  C.  C. 
&  L  R.  Co.  V.  Harrington,  131  Ind.  426,  30 
N.  E.  37. 

A  municipal  ordinance,  passed  under  the 
authority  of  an  express  statute,  limiting  to 
6  miles  an  hour  the  speed  of  railroad  trains 
within  the  municipal  limits,  is  not  unrea- 
sonable because  a  rising  grade  in  the  rail- 
road tracks  requires  trains  made  up  of  the 
usual  number  of  cars  to  move  at  a  higher 
velocity  in  order  to  acquire  momentum 
enough  to  overcome  the  grade.  Kansas  City 
Suburban  Belt  R.  Co.  v.  Herman,  64  Kan. 
64«,  68  Pac.  46. 

A  municipal  ordinance  limiting  the  rate 
of  speed  of  locomotives  moving  within  the 
6L.R.A.(NJS.) 


city  to  4  miles  an  hour  is  a  reasonable  and 
humane  police  regulation,  which  railroad 
companies  are  bound  to  observe.  Louisville 
4,  N.  R.  Co.  V.  Webb,  90  Ala.  185,  11  L.R.A. 
674,  8  So.  518. 

Municipal  ordinances  requiring  the  ringing 
of  a  locomotive  bell  whenever  a  railroad 
engine  is  approaching  or  crossing  a  public 
street,  and  the  presence  of  a  flagman  at  im- 
portant crossings,  to  the  end  that  people 
may  be  suitably  and  seasonably  warned  of 
the  coming  of  railroad  trains,  are  reasonable 
and  proper  regulations,  which  it  is  the  duty 
of  the  railroad  companies  to  observe.  Den- 
ver &  R.  G.  R.  Co.  V.  Ryan,  17  Colo.  98,  28 
Pac.  79. 

A  municipal  ordinance  requiring  the  ring- 
ing of  a  bell  on  a  locomotive  running  within 
the  municipal  limits  is  reasonable  for  the 
protection  of  persons  going  uoon  or  over  the 
track,  niinois  0.  R.  Co.  v.  Gilbert,  157  111. 
354,  41  N.  E.  724. 

The  legislature  has  constitutional  power 
to  adopt  any  and  all  police  regulations 
necesnary  to  protect  the  life  and  property 
of  citizens;  and  a  law  making  railroad  com 
panics  liable  in  damages  to  persons  injured 
by  railroad  trains  running  at  speeds  greater 
than  are  permitted  by  municipal  ordinances 
within  tne  limits  of  incorporated  towns  and 
cities  is  a  proper  and  reasonable  exercise 
of  such  power.  Chicago,  R.  I.  &  P.  R.  Co. 
v.  Reidy,  66  111.  43. 

Municipal   ordinances   requiflns  ^nilroad 
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aaid  car,  in  violation  of  the  provisions  of 
said  ordinance  hereinabove  referred  to,  negli- 
gently failed  to  keep  a  vigilant  watch  ahead 
for  vehiclea  moving  toward  the  track  upon 
which  said  car  was  running,  and  negligently 
failed  to  ^top,  or  to  a<ttempi  to  stop,  or 
check  the  speed  of  said  car  in  the  shortest 
time  and  space  possible,  when  they  saw,  or 
by  the  exercise  of  ordinary  care  and  dili- 
gence could  have  seen,  the  vehicle  in  which 
plaintiff  was  riding,  in  a  position  of  danger, 
in  time  to  have  stopped  said  car  before 
striking  said  vehicle,  or  to  have  so  checked 
its  speed  as  to  have  avoided  said  collision; 
and,  for  another  and  further  assignment  of 
negligence,  plaintiff  states  that,  at  the  time 
and  place  of  receiving  said  injuries  as  afore- 
said, defendant's  servants  in  charge  of  said 
car  n^ligently  failed  to  sound  the  gong,  or 
to  give  warning  of  said  car's  approach." 
The  answer  of  the  defendant  was  a  general 
denial  and  the  following  defense:  "Second. 
Fxirther  answering,  defendant  says  that 
whatever  injuries  plaintiff  sustained,  if  any, 
were  caused  by  his  own  negligence,  in  suffer- 
ing and  permitting  the  driver  of  said  car- 
riage to  drive  in  front  of  the  approaching 
car,  when,  by  looking,  he  might  have  seen,  or 
by  listening  he  might  have  heard,  said  car 
approaching,  and  have  avoided  the  said  ac- 
ddent."  The  reply  was  a  general  denial. 
The  facts  developed  in  the  trial  were,  in 


substance,  the  following:  On  the  evening  of 
December  27, 1901,  the  plaintiff  was,  and  for 
some  time  prior  thereto  had  been,  a  prac- 
tiaing  physician  in  St.  Louis.  On  that  even- 
ing he  ordered  a  carriage  from  the  Palace 
Livery  Company, — a  livery  stable  owned  by 
Charles  H.  Wilcox,  in  the  city.  Wilcox  sent 
a  two-horse  hack  or  carriage  in  charge  of 
one  of  his  drivers  (Thomas  Oavanaugh)  to 
plaintiff's  residence,  with  directions  to  call 
for  the  doctor.  When  plaintiff  got  into  the 
carriage  he  directed  the  driver  to  take  him 
to  a  house  on  Westminster  place  (the  third 
from  the  corner  of  Forty- fourth  street),  and 
gave  no  other  orders.  The  driver  drove  on- 
to McPherson  avenue,  which  runs  east  and 
west,  to  Boyle  avenue,  which  runs  south,  be- 
ginning at  Olive  street.  The  first  street 
south  of  Olive  street  crossed  by  Boyle  ave- 
nue is  Westminster  avenue.  Boyle  avenue  is 
37  feet  wide,  from  curb  to  curb,  and  McPher- 
son  is  40  feet  in  width.  On  Boyle  avenue 
the  defendant  company  has  a  double-traok 
street  railway  from  Olive  street,  which 
crosses  both  Westminster  and  McPherson  as 
it  goes  south.  At  the  northeast  corner  of 
Boyle  and  McPherson  there  is  a  brick  hoube 
facing  south  on  McPherson  avenue,  and 
standing  back  30  feet  from  the  north  line  of 
McPherson,  with  its  west  side  flush  with 
the  building  line  on  the  east  side  of  Boyle 
avenue.    On  the  opposite  corner  to  the  west 


companies  to  station  a  flagman  at  a  crossing 
two  minutes  before  and  until  after  each 
train  passes  a  street  upon  which  street  cars 
run,  and  penalizing  locomotive  engineers  who 
run  their  trains  across  such  streets  without 
being  flagged,  are  not  unreasonable.  State 
▼.  Cozzens,  42  La.  Ann.  1069,  8  So.  268. 

d.  Territory  covered. 

l.-Open  country. 

No  municipal  ordinance  can,  in  the  nature 
of  things,  operate  beyond  the  limits  of  the 
municipality.  'But  often  the  municipal 
boundary  will  embrace  a  wide  area  of  open 
country,  sparsely  populated,  and  in  which 
streets  have  not  been  laid  out,  while  its  po- 
lice ordinances  are  general  in  terms,  apply- 
ing to  all  the  municipal  territory  without 
exception. 

Meyers  v.  Chicago,  R.  L  &  P.  R.  Co.  57 
Iowa,  555,  42  Am.  Rep.  50,  10  N.  W.  896, 
was  an  action  to  recover  the  value  of  a  cow 
run  upon  and  killed  by  a  train  operated  by 
defendant  within  the  corporate  limits  of  the 
city  of  Council  Bluffs.  It  was  admitted  that 
the  train  was  running  faster  than  4  miles 
an  hour,  and  that  an  ordinance  of  the  city, 
ip  force  at  the  time,  prohibited  a  greater 
rate  of  speed.  It  was  also  admitted  that 
the  only  negligenoe  of  which  the  railroad 
company  was  guilty  was  in  violating  such 
ordinance.  The  killing  occurred  just  inside 
SLJLA.(N.S.) 


the  city  boundary  line,  which  was  I'/i  mile* 
away  from  the  laid-but  parts  of  the  city. 
After  crossing  the  city  line,  the  road  ran 
for  3  miles  inside  and  near  the  line  through 
agricultural  lands  only,  fenced  both  sides, 
save  at  public  county  crossings,  and  where 
there  were  no  streets.  Council  Bluffs 
was  incorporated  by  special  charter  with- 
out any  express  power,  but  with  a 
conceded  implied  power  to  ordain  reg- 
ulations concerning  the  speed  of  railway 
trains.  The  court  held  the  ordinance  un- 
reasonable and  void,  obnoxious  alike  to  the 
railroads,  the  traveling  public,  and  the  move- 
ment of  freight. 

This  case  was  followed  in  Burg  v.  Chi- 
cago, R.  L  &  P.  R.  Co.  00  Iowa,  106,  48 
Am.  St.  Rep.  419,  57  N.  W.  680,  a  case  of 
homicide  in  the  city  of  Des  Moines  at  a  place 
where  the  environment  was  very  similar. 
The  latter  city  was,  however,  incorporated 
under  general  laws,  and  clothed  by  express 
statute  with  authority  to  regulate  the  speed 
of  railroad  trains  within  its  limits.  The 
power  of  the  court  to  pass  upon  the  reason- 
ableness of  the  Des  Moines  ordinance  was 
denied.  It  was  contended  that  courts  could 
annul  only  such  ordinances  as  were  passed 
pursuant  to  implied,  never  to  expressed, 
powers.  But  the  court  asserted  its  author- 
ity as  well  in  the  one  case  as  in  the  other. 
The  Burg  Case  therefore  goes  beyond  the 
Meyers  Ckse  in  this  respect. 

In  Erb  v.  Morasch,  Sg^^a^^^jcj.ei,  M 
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or  the  northwest  comer  of  Boyle  and  Mc- 
pherson was  a  vacant  lot,  and  on  the  south- 
west corner,  and  fronting  on  McFherson,  was 
tiie  residence  of  Mr.  Jones.  It  waj  a  dark, 
windy  night,  a  little  foggy, — a  dark  and 
cloudy  night.  The  driver  of  plaintiff's  car- 
riage sat  upon  the  top  seat,  outside,  and  on 
the  front  of  the  carriage,  and  was  driving 
west  on  McPherson  avenue,  on  the  north 
side  thereof  and  about  7  or  8  feet  from  the 
north  curbstone,  in  a  slow  trot.  The  lamps 
on  the  carriage  were  lighted.  Plaintiff  sat 
on  the  back  seat  of  the  carriage,  and  on  the 
south  side.  The  testimony  of  the  plaintiff 
was  to  the  effect  that  as  the  carriage  neared 
Boyle  avenue  a  car  passed  going  south,  and 
the  driver  checked  up  a  little,  and  went 
forward  in  a  little  dog  trot,  and  as  he  start- 
ed across  the  track  he  heard  the  click  of 
the  wheels  on  the  rails,  and  heard  the  driver 
slap  the  horses,  and  he  looked  out  of  the 
north  window  of  the  carriage,  and  saw  a  car 
at  about  what  seemed  to  him  50  or  60  feet 
distant.  He  had  hardly  seen  the  car  when 
it  struck  the  carriage,  and  he  received  the 
injuries  of  which  he  complains.  Cavanaugh, 
the  driver,  testified  that  he  was  proceeding 
west  on  McPherson  in  a  slow  trot,  on  the 
north  side  of  the  street,  and  when  he  got 
wjtbin  7  or  8  feet  of  the  east  rail  of  defend- 
ant's tracks  a  car  passed  south,  and  then  he 
looked  both  ways,  and  saw  no  car  coming. 


and  drove  on  to  cross  the  tracks,  and  after 
he  got  on  the  west  track  he  suddenly  discov- 
ered another  car  coming  south,  and  only 
about  10  or  12  feet  from  him.  He  tried  to 
get  out  of  its  way  but  it  came  so  fast  he 
couldn't  do  so,  and  it  struck  his  carriage, — 
the  front  part  of  it.  He  was  thrown  from 
the  carriage  onto  the  vestibule  of  the  car, 
right  at  the  feet  of  the  motorman.  He  tes- 
tified he  looked  north  before  attempting  to 
cross,  and  saw  no  car.  No  bell  or  gong  was 
sounded.  The  only  light  on  the  street  car 
was  a  single  incandescent  bulb,  with  a  re- 
flector, at  the  top  of  the  car.  The  force  of 
the  blow  cut  the  horses  loose  from  the  car- 
riage, and  they  ran  west  on  McPherson  ave- 
nue. The  car  drove  the  carriage  across  Mc- 
Pherson avenue,  to  a  position  differently  es- 
timated from  20  to  40  feet  south  of  McPher- 
son avenue,  and  the  rear  platform  of  the  car, 
when  it  stopped,  stood  over  the  crossing  on 
the  south  side  of  McPherson.  Two  eyewit- 
nesses testified  on  behalf  of  defendant,  to 
wit,  young  Masterson  and  the  motorman, 
Middleton.  The  motorman  testified  he  first 
discovered  the  carriage  when  he  was  very 
close  to  the  north  line  of  McPherson  avenue, 
that  his  car  was  about  5  or  10  feet  from  the 
north  crossing  when  he  first  saw  it.  Asked 
if  a  carriage  was  25  feet  from  the  east  line 
of  Boyle  avenue,  going  west,  on  the  north 
side  of  McPherson  avenue,  how  far  down  or 


Pac.  323,  there  was  an  objection  to  a  munici- 
pal speed  ordinance  as  unreasonaole  and  in 
restraint  of  commerce  because  the  part  of 
the  city  where  the  accident  occurred  was  un- 
inhabited. As  to  this,  the  court  said:  Had 
the  track  of  the  railroad  company  been 
fenced,  as  in  some  of  the  cases  referred  to 
by  counsel  in  the  brief,  and  had  the  country 
where  the  accident  occurred  been  agricul- 
tural grounds,  the  objection  might  have  been 
tenable;  but  that  portion  of  the  city  where 
the  accident  happened  is  not  thinly  popu- 
lated, and  is  not  agricultural  lands,  and  the 
track  was  not  fenced.  All  the  dangers  to 
which  the  inhabitants  of  the  city  were  sub- 
jected existed  in  that  part  of  the  city  as 
well  as  in  any  other  part,  though  probably 
not  to  so  great  a  degree,  but  it  was  simply 
a  matter  of  degree. 

2.  Between  streets. 

Municipal  ordinances  have  their  plainest 
application,  when  they  limit  the  speed  and 
regulate  the  movement  of  railroad  cars  and 
engines,  to  those  places  within  the  corporate 
limits  where  railroad  tracks  cross  streets 
and  highways.  They  have  been  held  to  ap- 
ply with  equal  force  to  stretches  of  track 
between  crossings. 

A  municipal  ordinance  limiting  the  speed 
of  railroad  trains  at  street  crossings  does 
not  limit  such  speed  between  crossings.  Cen- 
tral R.  &  Bgk.  Ck).  v.  Smith,  78  Ga.  694,  3  S. 
E.  397. 
6L.R.A.(N.S.) 


It  is  as  much  negligence  in  a  railroad  com- 
pany to  nm  a  railroad  train  at  any  point 
within  the  city  limits  in  violation  of  a  mu- 
nicipal ordinance  as  it  is  at  a  street  cross- 
ing. Prewitt  V.  Missouri,  K.  ft  T.  R.  Co.  134 
Mo.  616,  36  S.  W.  667,  115  Mo.  283,  21  S. 
W.  742. 

A  general  municipal  ordinance  limiting  the 
speed  of  railroad  trains  applies  as  well  to 
portions  of  the  track  between  streets  as  it 
does  to  street  crossings,  fioggero  v.  South- 
em  R.  Co.  64  S.  C.  104,  41  S.  E.  819. 

A  municipal  ordinance  limiting  the  speed 
of  railroad  trains  running  within  the  cor- 
porate limits  is  admissible  in  evidence  in 
an  action  for  injuries  inflicted  outside  of 
streets  and  crossings.  Jones  v.  Charleston 
&  W.  C.  R.  Co.  65  S.  C.  410,  43  S.  E.  884. 

A  municipal  ordinance  requiring  a  bell  to 
be  rung  and  a  whistle  to  be  blown  upon  all 
moving  railroad  engines  within  the  city  ap» 
plies,  not  simply  to  street  crossings,  but  to 
all  parts  of  the  city.  Galveston,  H.  ft  H. 
R.  Co.  V.  Levy,  35  Tex.  Ov.  App.  107.  79  S. 
W.  879. 

3.  Railroad  yards. 

The  application  of  such  ordinances  to  tlM 
storage  and  switch  yards  of  railroad  com- 
panies, although  inside  municipal  limits,  has 
with  some  plausibility  been  challenged  by 
the  compames.  But  here,  too,  they  have 
been  held  to  apply,  and  especially  when  sucb 
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from  what  point  on  Boyle  avenue  he  could 
first  see  that  carriage,  he  answered,  "About 
15  feet"  from  the  north  crossing  of  McFher- 
«on  avenue;  that  is,  he  couldn't  see  around 
the  comer  further  east  than  that,  on  account 
of  the  building  on  the  corner;  that  the  build- 
ing was  very  close  to  the  corner.  Asked 
what  there  was  to  prevent  him  from  seeing 
the  carriage  at  a  further  distance  than  5  or 
10  feet  from  it,  he  answered  he  was  looking 
both  ways  to  see  if  anything  was  approach- 
ing: That  he  had  to  look  in  more  direc- 
tions than  one.  There  wa«  liable  to  be  car- 
riages coming  from  other  directions.  He 
'  testified  his  car  was  running  4  or  5  miles  an 
hour.  He  testified  to  seeing  the  boy  (Mas- 
terson)  on  a  pony  about  Westminster 
place,  a  block  north  of  McPherson.  The 
boy  was  a  little  ahead  of  hia  car,  riding 
eouth  in  a  slow  trot.  He  rang  the  gong 
for  him  near  Westminster,  or  a  little  south 
of  it.  Masterson  testified  he  remembered 
the  incident  of  the  car  siriking  the  carriage. 
He  was  riding  a  pony  belonging  to  Watkins, 
a  liveryman,  going  south  on  Boyle.  He  first 
noticed  tne  car  before  he  got  to  Westminster 
place.  He  heard  it  come  around  the  comer 
from  Olive  street  onto  Boyle.  He  was  riding 
then  close  to  the  track,  but  pulled  away 
from  it.  The  bell  did  not  ring,  nor  the  gong 
sound,  after  it  passed  Westminster.  It  did 
ring  two  or  three  times  between  Olive  and 


Westminster.  He  looked  back,  and  the  light 
on  the  car  was  very  dim.  He  could  see  the 
light,  but  it  was  very  dim.  The  car  was 
gaining  speed  all  the  time.  It  was  going  at 
a  pretty  good  gait, — about  15  miles  an  hour. 
"I  was  riding  as  fast  as  the  pony  would  go." 
He  testified  he  ran  his  pony  off  into  Mc- 
Pherson avenue,  and,  after  the  collision, 
caught  the  two  horses  that  were  attached  to 
the  carriage,  and  brought  them  back;  that 
the  car  stopped  on  the  south  crossing  of  Mc- 
Pherson and  Boyle  avenues.  Plaintiff  testi- 
fied it  looked  a«  if  it  was  going  20  to  2S 
miles  an  hour.  Mrs.  Fenley  says  it  was  go- 
ing veiy  fasit,  and  she  noticed  no  effort  to 
check  the  speed.  Mitchell  testified  it  was 
going  nearly  20  miles  an  hour.  Cavanangh 
says  about  25  miles  an  hour.  On  the  other 
hand,  the  motorman  and  oonduotor  placed 
the  speed  at  4  miles  an  hour.  The  plaintiff 
(himself  a  physician)  and  Dr.  Harv^  O. 
Mudd  testified  to  the  nature  of  the  injuries 
received,  and  their  evidence  tended  to  show 
not  only  serious  injuries,  caiuing  much 
pain  and  suffering,  but  a  loss  of  time  from 
his  practice,  entailing  a  large  pecuniary 
loss. 

The  instructions  will  be  noted  in  the 
course  of  the  opinion. 

1.  The  first  proposition  advanced  for  a  re- 
versal of  the  judgment  in  this  case  is  that 
the  court  erred  in  not  requiring  plaintiff  to 


yards  are   open,  and  the  presence  of  the 
public  therein  is  generally  tolerated. 

A  municipal  ordinance  limiting  the  speed 
of  railroad  engines  and  oars  within  the  city 
limits  applies  to  railroad  switch  yards  equal- 
ly with  other  parts  of  the  city.  Tobey  v. 
Burlington,  C.  R.  &  N.  R.  Co.  94  Iowa,  256, 
33  L.  R.  A.  496,  62  N.  W.  761. 

A  municipal  ordinance  of  general  appli- 
cation, regulating  the  speed  and  movement 
of  railroad  trains  within  the  corporate  lim- 
its, applies  as  well  to  switch  yards  as  to 
other  localities.  Grube  v.  Missouri  P.  R.  Co. 
98  Mo.  336,  4  L.R.A.  776,  14  Are.  St.  Rep. 
645,  U  S.  W.  736;  Bluedora  v.  Missouri  P. 
R.  Co.  108  Mo.  439,  32  Am.  St.  Rep.  615, 
18  S.  W.  1103. 

A  mimicipal  ordinance  limiting  the  speed 
of  railroad  trains  within  the  corporate  lim- 
its applies  alike  to  all  parts  of  the  city, 
whether  in  or  out  of  the  railroad  company's 
yards.  Jackson  v.  Kansas  City,  Ft.  S.  &  M. 
R.  Co.  157  Mo.  021,  80  Am.  St.  Rep.  650,  58 
S.  W.  82. 

A  municipal  ordinance  reeulating  the 
movement  of  railroad  trains  within  the  city 
applies  as  well  to  the  private  grounds  of 
the  railroad  companies  as  to  other  locali- 
ties, and  for  the  benefit  of  railroad  em- 
ployees as  well  as  other  citizens.  Kelley 
f  Union  R.  Transit  Co.  18  Mo.  App.  151. 
.  The  power  of  a  municipality  to  restrict  by 
ordinance  railroad  speed  within  its  corporate 
limits  is  not  limited  to  streets  and  street 
aiKMsings,  nor  excluded  from  a  railroad  oom- 
6LJt.A.(N.S.) 


pany's  grounds.  Pennsylvania  Co.  v.  James, 
81*  Pa.  194. 

A  municipal  ordinance  requiring  a  loco- 
motive operated  witliin  the  corporate  limits 
to  ring  its  bell  on  starting  and  keep  it  ring- 
ing while  moving  applies  to  railroad  yards 
within  the  city.  Texas  &  P.  R.  Co.  v.  Brown, 
11  Tex.  Civ.  App.  503,  33  S.  W.  146. 

A  railroad  company  is  bound  to  comply 
with  a  valid  municipal  ordinance  requiring 
it  to  ring  bells  on  all  trains  moving  within 
the  corporate  limits,  as  much  in  its  own 
yard,  as  in  other  parts  of  the  city.  Mis- 
souri, K.  &  T.  R.  Co.  V.  McGlamory  (Tex. 
Civ.  App.)  34  S.  W.  360. 

e.  Railroad  speed  at  common  law. 

No  rate  of  speed  in  the  open  country  ii 
in  itself  negligence  on  the  part  of  a  railroad 
company  in  the  absence  of  any  limiting  law. 
Burlington  &  M.  River  R.  Co.  v.  Wendt,  12 
Neb.  76,  10  N.  W.  456;  Chicago,  B.  &  Q. 
R.  Co.  V.  Grablin,  38  Neb.  90,  56  N.  W.  796, 
57  N.  W.  522;  Missouri  P.  R.  Co.  v.  Hansen, 
48  Neb.  232,  66  N.  W.  1105;  Omaha  &  R. 
Valley  R.  Co.  v.  Krayenbuhl,  48  Neb.  553, 
67  N.  W.  447;  Omaha  &  R.  Valley  R.  Co.  v. 
Talbot,  48  Neb.  627,  67  N.  W.  599. 

No  conceivable  rate  of  speed  in  a  railroad 
train  is  negligence  per  se,  except  where  a 
statute  law,  or  «  municipal  ordinance 
passed  by  authority  of  statute,  prescribes 
a  limit.  Maher  T.  Atlantic  &  £  B.  Co.  64 
Mo.  267.  Digitized  by  Google 
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fleet  upon  which  assignment  of  negligence 
he  would  proceed  to  trial. 

This  contention  is  liased  upon  the  assump- 
tion that  the  petition  blends  causes  of  action 
60  delicto  with  causes  of  action  arising  ex 
eontraetu;  and  this,  in  turn,  is  predicated 
upon  the  principal  insistence  in  this  case,  to 
wit,  that  §  1760  of  ordjnance  19,991,  ap- 
proved April  3,  1900,  and  commonly  known 
as  the  "vigilant-watch  ordinance,"  from  the 
fact  that  it  provides  that  the  motorman  or 
other  employee  propelling  a  street  car  in 
said  city  shall  keep  a  vigilant  watch  for  all 
velucles  either  on  the  track  or  moving  to- 
wards it,  and,  on  the  first  appearance  of 
danger  to  such  a  vehicle,  shall  stop  said  car 
in  the  shortest  time  and  space  possible, 
could  only  be  passed  under  the  power  of  the 
city  to  contract,  and  could  not  be  passed 
under  its  police  power  to  protect  the  lives, 
limbs,  and  property  of  those  using  its 
streets  in  the  pursuit  of  their  lawful  busi- 
ness, but  could  only  control  defendant  and 
render  it  liable  for  its  violation  when  it  ac- 
cepted it  and  agreed  to  be  amenable  to  it, 
and  hence  a  suit  for  its  violation  would  be 
ew  contractu,  whereas  the  other  acts  of  neg- 
ligence were  torts,  either  at  common  law  or 
by  statute  or  ordinance,  and  es  delicto. 

In  the  solution  of  this  contention,  funda- 
mental principles  must  be  invoked.  That 
the  people,  in  the  Constitution  of  the  state. 


or  the  legislature,  in  the  exercise  of  Its  gen- 
eral l^islative  power,  when  not  restricted 
by  the  Federal  or  state  Constitutions,  may 
grant  municipal  corporations  the  power  to 
pass  all  necessary  ordinances  for  the  pro> 
tection  of  the  safety  of  their  citizens  and 
their  property,  is  the  settled  law  of  this 
state;  and  such  a  delegation  of  power  is  no 
infringement  of  the  maxim  that  legislative 
power  cannot  be  delegated.  State  v.  Field, 
17  Mo.  629,  69  Am.  Dec.  275;  1  Dill.  Mun. 
Corp.  t  308,  and  cases  cited;  State  ex  rel. 
Wear  v.  Francis,  95  Mo.  49,  8  S.  W.  1 ;  Mor- 
row V.  E^nsaa  City,  18«  Mo.  073,  85  S.  W. 
572;  State  ex  rel.  Laclede  Gaslight  Co.  v. 
Murphy,  130  Mo.  10,  91  L.R.A.  798,  31  a 
W.  594. 

The  freeholders'  charter  of  the  city  of  St. 
Louis,  adopted  August  22,  1876,  has  all  the 
force  and  effect  of  a  legislative  charter. 
Kansas  City  v.  Marsh  Oil  Co.  140  Mo.  4i69, 
41  S.  W.  943;  St.  Louis  v.  Gleason,  15  Mo. 
App.  25,  93  Mo.  33,  8  S.  W.  348.  By  §  1 
of  article  10  of  the  scheme  and  charter  of 
St.  Louis,  it  is  provided  that  the  municipal 
assembly  shall  have  power  by  ordinance  to 
determine  all  questions  arising  with  refer- 
ence to  street  railroads  in  the  corporate 
limits  of  the  city,  whether  such  questions 
may  involve  the  construction  of  such  street 
railroads,  granting  the  right  of  way,  or  reg- 
ulating or  controlling  them  after  tiieir  com- 


As  a  matter  of  law,  no  rate  of  speed  at 
which  a  railroad  train  is  run  constitutes 
negligence  per  ae.  Wallace  v.  St.  Louis,  I. 
M  A  S.  R.  Co.  74  Mo.  694. 

The  Illinois  act  of  1866  (Sess.  Laws,  103, 
§  1),  prohibiting  any  railroad  company  from 
speeding  its  trains  in  a  municipality  at  a 
greater  rate  than  the  municipal  ordinances 
permit,  changed  the  common-law  liability  of 
railroad  companies  to  an  absolute  liability 
for  all  injuries  to  persons,  inflicted  while 
running  trains  at  prohibited  rates  of  speed. 
Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Knutson,  69 
IIL  103. 

A  municipal  ordinance  limiting  the  speed 
of  railroad  trains  to  a  rate  below  what  the 
statute  authorizes  is  invalid;  and  the  viola- 
tion of  an  invalid  railroad  speed  ordinance 
does  not  subject  the  violator  to  any  liability. 
Duggan  V.  Peoria,  D.  &  E.  R.  Co.  ^  111.  App. 
536. 

A  municipal  ordinance  limiting  the  rate 
of  speed  at  which  one  railroad  company  may 
run  cars  within  the  city's  limits  is  incompe- 
tent evidence  against  another  railroad  com- 
Sany  upon  the  question  of  the  latter's  neg- 
gence  in  exceediiig  the  stated  speed.  Fell 
v.  Burlington,  C.  R.  &  M.  R.  Co.  43  Iowa, 
177. 

One  injured  at  a  railroad  street  crossing 
by  a  railroad  train  running  at  a  rate  of 
speed  within  that  allowed  by  a  statute  of 
the  state  cannot  avail  himself  of  the  pro- 
visions of  a  municipal  ordinance  adopted 
6L.R-A(N.S.) 


before  the  enactment  of  the  statute,  in 
granting  the  railroad  right  of  way,  lim- 
iting the  speed  to  a  lower  rate,  as  evidence 
to  raise  the  statutory  presumption  of  neg- 
ligence, or  ae  an  excuse  for  his  own  want  of 
care;  but  must  rest  wholly  upon  the  com- 
mon law.  Chicago,  B.  &  Q.  R.  Co.  v.  Dough- 
erty, 12  111.  App.  181. 

If  the  speed  of  a  railroad  train  in  a  city 
does  not  exceed  the  rate  prohibited  by  the 
oramances,  and  the  statutory  signals  are 
given  at  crossings,  the  presumption  is,  in 
the  absence  of  evidence  that  the  permitted 
rate  was  unreasonably  fast,  that  due  cau- 
tion is  exercised  in  running  the  train.  Goth- 
ard  V.  Alabama  G.  S.  R.  Co.  67  Ala.  114, 
Overruling  Nashville  &  D.  R.  Co.  v.  Comans, 
46  Ala.  437. 

f.  Right  of  action. 

In  many  states  the  violation  of  a  munic- 
ipal railroad  ordinance  affords  one  injured 
in  consequence  a  right  of  action  against  the 
offending  railroad  company,  and  renders  the 
latter  liable  to  respond  in  damages. 

Although  in  the  case  of  injury  to  persons, 
by  reason  of  the  same,  default, — a  failure  to 
fence  a  railroad,— is  not,  as  in  the  case  of 
animals,  conclusive  of  the  liability  of  the 
company,  yet  an  action  will  lie;  and  the. 
breach  of  duty  will  be  evidence  of  negli- 
gence. Hayes  v.  Michigan  G  R.  Co.  Ill  U. 
S.  228,  28  L.  ed.  410,  4  Sup.  Cfc-Ren.  MB^ 
Digitized  by  VjOOQ^fC 


IMS. 


SLUDER  V.  ST.  liOUIS  TRANSIT  CO. 


1»9 


pletion.  Under  S  26,  art.  3,  of  said  charter, 
"the  mayor  and  assembly  shall  have  power 
within  the  city  by  ordinance  not  inconsistent 
with  the  Constitution  or  any  law  of  this 
state  or  of  this  charter  ...  to  estab- 
lish, open,  vacate,  alter,  widen,  extend,  pave, 
or  otherwise  improve  and  sprinkle,  all 
streets,  avenues,  sidewalks,  alleys,  wharves, 
and  public  grounds  and  squares;  .  .  . 
to  contruct  and  keep  in  repair  all  bridges, 
streets,  sewers,  and  drains,  and  to  regulate 
the  use  thereof,"  etc.  Elsewhere  the  charter 
gives  the  city  power  to  declare  and  abate 
nuisances,  and  pass  ordinances  for  the  gen- 
eral welfare.  Thus  we  find  that  the  people 
of  Missouri,  by  their  organic  law,  have  ex- 
pressly delegated  to  the  city  of  St.  Louis 
the  power  to  regulate  the  use  of  its  streets, 
and  pass  all  needful  ordinances  expedient  in 
maintaining  the  peace,  good  government, 
health,  and  welfare  of  the  city.  State  ex 
rel.  Laclede  Gaslight  Co.  v.  Murphy,  130  Mo. 
22,  31  L.R.A.  798,  31  S.  W.  594;  St.  Louis  ft 
M.  River  R.  Co.  v.  Kirkwood,  169  Mo.  239, 
53  L.R.A.  300,  60  S.  W.  110;  Const  1875, 
art.  12,  (  20. 

Discussing  {  26  of  article  3  of  the  St. 
Louis  charter  (2  Rev.  Stat.  1879,  p.  1586), 
in  St.  Louis  v.  Western  U.  Tel^.  Co.  149  U. 
8.  467,  37  L.  ed.  812,  13  Sup.  Ct.  Rep.  990, 
the  Supreme  Court  of  the  United  States 
said:  ''It  is  given  power  to  open  and  estab- 


lish streeta,  to  improve  them  as  it  sees  fit, 
and  to  regelate  their  use,  paying  for  all  this 
out  of  its  own  funds.  The  word  'regulate' 
is  one  of  broad  import.  It  is  the  word  used 
in  the  Federal  Constitution  to  define  the 
power  of  Confess  over  fbreign  and  inter- 
state commerce,  and  he  who  reads  the  many 
opinions  of  this  court  will  perceive  how 
broad  and  comprehensive  it  has  been  held  to 
be.  If  the  city  gives  a  right  to  the  use  of 
the  streets  or  public  grounds  as  it  did  by 
ordinance  No.  11,604,  it  simply  regulates 
the  use  when  it  prescribes  the  terms  and 
conditions  upon  which  they  shall  be  used." 
Judge  Dillon,  in  his  Municipal  Corporations, 
4th  ed.  vol.  2,  S  713,  says:  "Resulting  from 
the  power  over  streets,  and  to  protect  the 
safety  of  citizens  and  their  property,  mu- 
nicipal corporations  .  .  .  may  control 
the  mode  of  propelling  cars  within  their 
limits ;  may  prohibit  the  use  of  steam  power 
and  regulate  the  rate  of  speed." 

It  is  not,  then,  to  be  questioned  that,  under 
the  comprehensive  grant  in  its  charter,  the 
city  of  St.  Louis  has  the  police  pow^  to 
regulate  the  use  of  its  streets  by  street  car 
companies  for  the  protection  of  the  publie 
which  uses  them  for  the  paramount  pur- 
pose for  which  they  are  estaJilished,  to  wit, 
for  travel  thereon;  and,  so  long  as  they  are 
streets,  the  city  itself  cannot  appropriate 
them  erven  to  another  public  use  which  would 


If  a  person  is  injured  upon  a  railroad 
track  by  a  moving  train  which,  in  violation 
of  a  sta,tute  and  of  municipal  ordinances, 
does  not  give  warning  signals  of  its  oncom- 
ing, is  running  at  an  excessive  rate  of  speed, 
at  a  point  within  a  dty  where  the  public 
have  a  right  to  cross  the  tracks;  and  he  is 
free  from  contributory  negligence  himself, — 
he  has  a  right  of  recovery  against  the  rail- 
road company  upon  the  score  of  simple  neg- 
ligKioe;  but,  if  he  is  standing  on,  or  walk- 
ing along,  the  track,  he  is  a  trespasser,  and, 
notwith^anding  the  omission  of  the  warn- 
ings required  by  law,  and  the  exceeding  of 
the  speed  limit  of  the  ordinance,  he  can  re- 
cover only  upon  proof  that  the  railroad  com- 
pany is  want<mly  and  recklessly  negligent  in 
running  him  down.  Stringer  v.  Alabama 
Mineral  R.  Co.  99  Ala.  397, 13  So.  76. 

A  person  injured  at  a  railroad  street  cross- 
ing by  a  backing  train  moving  at  high  speed 
and  making  a  flying  switch,  in  the  night- 
time, without  a  headlight,  and  in  the  ab- 
sence of  a  stationary  flagman  at  that  point, 
in  violation  of  a  municipal  ordinance  re- 
quiring both  headlight  at  night  and  flag- 
man at  all  times,  prohibiting  running 
switches  at  street  crossings,  and  the  back- 
ward movement  of  engines  and  trains  at  a 
greater  rate  of  speed  tiian  4  miles  an  hour, 
has,  when  free  from  contributory  negligence, 
a  good  cause  of  action  against  the  railroad 
company  on  the  ground  of  its  negligence. 
Alabama  O.  S.  R.  Co.  v.  Anderson,  109  Ala. 
299,  19  So.  Bil9. 
fiL.R.A.(N£.) 


A  person  sustaining  damage  by  the  vio- 
lation of  a  municipal  ordinance  regulating 
the  speed  and  movements  of  railroad  trains 
within  the  city  limits  may  maintain  an  ac- 
tion therefor  against  the  offending  railroad 
company  on  the  ground  of  its  negligence. 
Highland  Ave.  &  Belt  R.  Co.  v.  &impson, 
112  Ala.  426,  20  So.  566. 

A  violation  of  a  municipal  ordinance  for- 
bidding within  the  corporate  limits  any  rail- 
road train,  car,  or  engine  to  be  run  faster 
than  6  miles  an  hour  gives  a  right  of  ac- 
tion for  killing  a  cow  by  a  street  railway 
car  when  the  animal  was  seen  far  enough 
ahead  for  the  car  to  have  been  stopped 
without  injuring  it  if  the  ordinance  had 
been  obeyed.  Anniston  Electric  ft  Gas  Co. 
y.  Hewitt,  139  Ala.  442,  101  Am.  St.  Rep. 
42,  36  So.  39. 

The  owner  of  a  cow  struck  by  a  loco- 
motive at  a  street  crossing,  moving  with  a 
train  at  a  rate  of  speed  greatly  in  excess  of 
that  permitted  by  the  city  ordinance,  when 
there  was  for  250  feet  an  unobstructed  view, 
and  there  was  no  slackening  of  speed,  nor 
bell  ringing,  nor  whistle  blowing,  and  the 
engineer  and  fireman  were  looking  in  an- 
other direction,  is  entitled  to  recover  from 
the  railroad  company  upon  the  score  of  neg- 
ligence. Colorado  C.  R.  Co.  v.  Caldwell,  II 
Colo.  646,  10  Pac.  642. 

When  a  railroad  train  is  run  at  a  greater 
rate  of  speed  in  an  incorporated  town  or 
cit.7  than  the  municipal  ordinances  permit, 
the  Illinois  statute  makes  the  railroad  com- 
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wholly  or  practically  deprive  the  public  of 
the  right  to  travel  thereon.  Ltckwood  v. 
Wabash  R.  Co.  122  Mo.  86,  24  L.R.A.  514, 
43  Am.  St.  Rep.  647,  26  S.  W.  698;  Knapp, 
S.  &  Co.  V.  St.  Louis  Transfer  R.  Co.  126 
Mo.  26.  28  S.  W.  627. 

Xiooking,  then,  to  the  ordinance  which  re- 
quires of  street  railway  companies  that  their 
motormen  and  other  servants  propelling 
their  cars  on  the  streets  keep  a  vigilant 
watch  for  vehicles  and  persons  on  their 
tracks  or  approaching  them,  it  is  too 
clear  tor  argument  that  in  enacting 
said  ordinance  it  was  exercising  its 
governmental  police  power  under  its  au- 
thority over  and  to  regelate  the  use 
of  said  streets,  and  not  its  proprietary 
right  to  contract  for  its  municipal  advantage 
as  such.  That  St.  Louis  and  the  other  cities 
of  this  state  have  the  power  to  regulate  the 
speed  of  trains  running  along  or  across 
their  highways  has  been  asserted  by  this 
court  on  numerous  occasions;  and  this  is 
expressly  conceded  by  defendant  both  in  the 
bri^s  of  its  counsel  and  in  the  oral  argu- 
ment. This  question  was  thoroughly  ex- 
amined and  so  decided  in  Jackson  v.  Kan- 
sas City,  Ft.  8.  &  M.  R.  Co.  167  Mo.  621,  80 
Am.  St.  Rep.  960,  68  8.  W.  32.  In  that  case 
Bnrgess,  J.,  collates  the  decisions  of  this 
court  from  an  early  period  down  to  the  pro- 
mtilgation  of  the  opinion  in  that  case,  and 


referenoe  only  need  be  made  to  that  ease  for 
them.  Counsel  earnestly  labor  to  show  that 
tiiere  is  a  distinction  between  an  ordinance 
regulating  the  speed  of  cars  in  and  across 
the  streets,  and  one  requiring  the  motorman 
to  exercise  a  vigilant  watch  for  vehicles 
and  pedestrians — especially  children — on  the 
track  of  such  street  railways,  or  moving  to- 
ward it;  but  it  is  obvious  that  both  spring 
from  the  same  power  to  regulate  the  use  of 
the  streets  for  the  protection  of  the  travel- 
ing public,  their  lives,  limbs,  and  property, 
and  both  alike  fall  within  the  recognized 
domain  of  a  police  law.  In  Bluedom  v. 
Missouri  P.  R.  Co.  108  Mo.  443,  32  Am.  St. 
Rep.  616,  18  8.  W.  1104,  Judge  Black,  speak- 
ing for  tills  court  in  banc,  said:  "Our  atten- 
tion has  not  been  called  to  any  provision  of 
the  charter  of  the  city  of  St.  Louis  whic^ 
gives  the  city  power,  in  terms,  to  regulatis 
the  speed  of  railroad  trains;  but  the  charter, 
among  other  things,  gives  the  mayor  and 
assembly  power  to  regulate  the  use  of 
streets;  to  regulate  or  prevent  the  carrying 
on  of  any  business  wbich  may  be  dangerous 
or  detrimental  to  the  public  health;  to  de- 
clare, prevent,  and  abate  nuisances  on  public 
or  private  property,  and  the  causes  thereof; 
and  to  pass  all  such  ordinances  as  may  be 
expedient  in  maintaining  the  peace,  good 
government,  health,  and  welfare  of  the  city, 
its  trade,  commerce,  and  manufactures.    It 


pany  liable  for  all  damages  done  to  person 
or  property  by  such  train,  its  locomotive,  or 
a  car,  and  does  not  limit  a  recovery  to 
cases  of  actual  collision.  If,  therefore,  a 
railroad  company  runs  its  train  through  a 
city  at  a  rate  of  speed  greatly  exceeding 
that  allowed  by  municipal  ordinance,  and  a 
person  about  to  cross  the  treuik  with  a  team 
18  seriously  injured  in  the  attempt,  there 
is  no  difference  in  principle  whether  be  is 
struck  by  the  moving  train  and  injured,  or 
whether  his  horses  take  fright  and  injure 
him.  Illinois  C.  R.  Co.  v.  Crawford,  169 
HI.  654,  48  N.  E.  679,  Affirming  68  111.  App. 
866. 

This,  perhaps,  is  the  consensus  of  judicial 
opinion  m  which  the  laity  generally  concurs, 
yet  a  little  reflection  breeds  skepticism 
in  an  open  mind.  It  is  an  unsafe  assump- 
tion that  mere  excessive  speed  in  a  moving 
railroad  train  is  responsible  for  frightening 
a  horse. 

When  a  railroad  train,  run  in  total 
disregard  of  a  municipal  ordinance  limiting 
it«  speed,  without  ringing  a  bell  or  blowing 
a  whistle,  kills  a  cow  at  a  public  crossing;, 
the  railroad  company  is  presumed  to  be 
negligent,  and  is  prima  facie  liable  to  the 
owner  of  the  dead  animal.  St.  Louis,  V.  & 
T.  H.  R.  Co.  T.  Morgan,  12  111.  App.  256. 

The  violation  of  a  municipal  ordinance 
regulating  the  movement  of  railroad  trains 
within  the  city  limits,  by  failing  to  ring  a 
bell,  keep  a  watchman  on  the  tender,  or  by 
6L.RJL(N.S.) 


running  at  higher  than  the  permitted  speed, 
is  negligence  merely,  and  not  sufficient  to 
give  a  right  of  action  in  case  of  homicide, 
where  the  deceased  was  a  trespasser  upon 
the  right  of  way  when  killed  by  the  offend- 
ing train.  Cleveland,  C  C.  &  St.  L.  R.  Co. 
V.  Adair,  12  Ind.  App.  569,  39  N.  E.  672, 
Rehearing  denied  in  12  Ind.  App.  593,  40  N. 
E.  822. 

The  violation  of  a'municinal  ordinance 
against  running  railroad  trains  at  higher 
than  a  stated  rate  of  speed,  whereby  live 
stock  is  killed,  entitles  the  owner  to  recover 
provided  he  has  not  himself  allowed  the 
animal  to  run  at  large  contrary  to  another 
ordinance.  Doran  v.  Chicago,  M.  &  St.  P. 
R.  Co.  73  Iowa,  115,  34  N.  W.  619. 

The  violation  of  a  municipal  ordinance 
prohibiting  railroad  trains  from  running 
above  a  named  rate  of  speed  within  the  cor- 
porate limits  is  negligence  per  se,  which 
may  constitute  ground  of  recovery  by  one 
who,  without  fault  himself,  is  injured  in 
consequence.  Barfield  v.  Southern  R  Co.  108 
Ga.  744,  33  S.  E.  988;  Central  R.  Co.  r.  Trib- 
ble,  112  Ga.  863,  38  S.  E.  366. 

One  injured  at  a  street  crossing  by  a  rail- 
road train,  when  free  from  contributory  neg- 
ligence on  his  part,  is  entitled  to  recover  of 
a  railroad  company  which  has  failed  to  obey 
a  municipal  ordinance  requiring  a  flagman 
at  that  crossing,  where  the  presence  of  a 
flagman  discharging  Jus  du^  probcJily 
Digitized  by  VjOOQIC 
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is  well  to  bear  in  mind  that  laws  and  ordi- 
nances regulating  the  speed  of  railroad 
trains  are  police  regulations,  purely.  Qmbe 
y.  Missouri  P.  R.  Co.  98  Mo.  331,  4  L.R.A. 
776,  14  Am.  St.  Rep.  645,  11  S.  W.  736; 
Knobloch  v.  Chicago,  M.  ft  St.  P.  R.  Co.  31 
Minn.  402,  18  N.  W.  106;  Toledo,  P.  &  W.' 
R.  Co.  T.  Deacon,  63  III.  91 ;  Thorpe  t.  Rut- 
land ft  B.  R.  Co.  27  Vt.  140,  62  Am.  Dee. 
825."  Indeed,  Judge  Redfteld  says:  "We 
9ho<rid  entertain  no  doubt  of  the  right  of 
the  municipal  authorities  of  a  city  or  large 
town  to  adopt  such  an  ordinance,  without 
any  special  legislative  sanction,  by  virtue 
of  the  general  euperrision  which  they  have 
over  the  police  of  their  respective  jurisdic- 
tion.''   2  Redf.  Bailways,  6th  ed.  677,  678. 

But  it  is  unnecessary  to  look  for  support 
fbr  a  proposLtaon  so  universally  conceded  as 
that  ordinances  regulating  the  speed  of 
train*  in  cities  are  referable  to  the  police 
power,  and  thai  such  regulation  is  based  up- 
on the  obvious  necessity  of  compelling  those 
who  use  powerful  and  dangerous  agencies  on 
the  public  thoroughfaares  to  be  careful  that 
they  do  not  injure  others  who  have  an  equal 
ri^t  to  the  use  of  the  highway,  and  the  ob- 
vious fact  that  a  train  of  cars  moving  slowly 
can  be  much  more  readily  stopped,  to  pre- 
vent a  collision,  than  one  moving  at  a  rapid 
speed.  On  idepitically  the  same  principle  is 
the  ordinance  for  a  vigilant  watch  based. 


Since  the  adoption  of  electricity  and  cables 
aa  the  motjve  power,  the  danger  to  pedes- 
trians and  those  traveling  in  vehicles  on  the 
streets  is  greatly  multiplied;  and  it  is  a 
wise  and  salutary  provision  that  requires 
the  motorman  in  charge  of  these  ponderous 
and  rapidly  moving  cars  to  carefully  watch 
that  they  do  not  run  over  pedestrians,  old 
men,  women,  and  children,  who  have  an 
equal  right  to  the  uae  of  the  streets;  and 
Bneh  an  ordinance  falls  as  clearly  within 
the  police  power  as  does  the  speed  ordinance. 
Being,  then,  the  exercise  of  the  police  power, 
the  ordinance  does  not  depend  upon  the  ae- 
oeptanoe  of  the  street  car  companies  to  make 
it  obligatory  upon  them  to  obey  it;  but  it 
is  a  municipal  law  enacted  by  the  city  in  its 
governmental  capacity,  of  whieli  all  w1m> 
come  witUn  its  scope  are  bound  to  talce  no- 
tice, and  it  has  the  full  force  and  effect  of 
law  within  the  limits  of  the  corporation. 
Jackson  v.  Grand  Ave.  R.  Co.  118  Mo.  218, 
219,  24  S.  W.  192.  Being  a  police  power, 
it  was  and  ia  not  within  the  power  of  the 
city  to  contract  it  away,  or  to  bind  itself 
not  to  exercise  it  whenever  the  public  good 
or  exigencies  require  its  exercise.  This  ia 
so  universally  recognized  that  it  is  unneoM- 
sary  to  refer  to  precedents  to  establirii  it. 
But,  say  counsel,  even  if  this  be  conceded, 
the  power  is  coupled  with  a  power  to  pre- 
scribe limited  punishment  by  fine,  penalty. 


would  have  prevented  the  iniury.  Murnty  v. 
liissouri  P.  R.  Co.  101  Mo.  236,  20  Am.  St. 
Rep.  601,  13  S.  W.  817;  Dickson  v.  Missouri 
P.  R.  Oo.  104  Mo.  401,  16  S.  W.  381. 

When  an  injury  sued  for  is  occasioned  by 
s  railroad  train  running  in  a  city  at  the 
time  of  the  mishap  in  excess  of  the  limit  of 
speed  prescribed  by  municipal  ordinance,  by 
reason  of  such  exceesive  speed,  or  because  of 
a  failure  constantly  to  sound  a  bell  within 
the  city  limits  as  required  by  such  ordi- 
nance; and  the  person  is  free  from  contrib- 
tttory  negligence, — the  plaintiff  is  entitled  to 
recover.  Gratiot  v.  Miseouri  P.  R.  Co.  116 
Mo.  460,  21  S.  W.  1094. 

Jf,  by  reason  of  the  running  of  a  railroad 
train  within  the  limits  of  a  city  at  a  higher 
•peed  than  is  permitted  by  municipal  ordi- 
nance, one  is  injured  without  contributing 
fault,  he  is  entitled  to  recover  of  the  rail- 
road company.  Prewitt  v.  Missouri,  K.  ft 
T.  R.  Oo.  134  Mo.  615,  36  S.  W.  367.  On  a 
former  appeal,  see  115  Mo.  283,  21  S.  W.  742. 

The  violation  of  a  municipal  ordinance 
regulating  the  operation -of  railroad  cars  in 
the  city  limits,  passed  in  the  exercise  of  the 
police  power-  for  the  protection  of  persons 
and  property,  being  negligence  per  «e,  affords 
an  action  to  one  who,  without  fault  him- 
■elf,  is  injured  by  such  violation.  Jackson 
V.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  167  Mo. 
621,  80  Am.  St.  Rep.  660,  58  S.  W.  Si. 

The  running  of  a  railroad  train  flv«  or 
MX  times  as  fast  as  a  municipal  ordinMn* 
»L.R.A.(NJ3.) 


allows  is  negligence  per  ae,  and,  if  such  neg- 
ligenoe  causes  an  injury,  the  railroad  com- 
pany is  liable,  unless  the  injured  person  is 
himself  negligent.  Hutchinson  v.  Missouri  P. 
R.  Co.  161  Mo.  246,  84  Am.  St.  Rep.  710,  61 
S.  W.  635,  862. 

The  failure  to  obey  municipal  ordinances 
limiting  railroad  speed  and  requiring  bell 
ringing  and  heoidlights  after  sunset  on  trains 
within  the  city  is  negligence  in  a  railroad 
company,  which  entitles  one  injured  in  con- 
sequence, when  without  blame,  to  recover 
damages.  Weller  v.  Chicago,  M.  ft  St.  P. 
R  Co.  164  Mo.  180,  86  Am.  St.  Rep.  592,  64 
S.  W.  141.  Riska  v.  Union  Depot  R.  Co.  180 
Mo.  168,  79  S.  W.  446,  is  to  the  same  effect. 

Whenever  a  duty  is  jHrescribed  by  statute 
or  municipal  ordinance  for  the  purpose  of 
promoting  the  safety  of  the  public  or  of  any 
portion  of  it,  and  damages  accrue  to  any 
person  through  a  failure  to  perform  it,  he 
may  maintain  an  action  against  the  wrong- 
doer. Drain  v.  St.  Louis,  I.  M.  &  B.  R.  Co. 
10  Mo.  App.  631. 

For  a  railroad  company  to  back  an 
engine  within  city  limits  at  a  greater 
rate  of  speed  than  is  allowed  in  a 
city  ordinance  upon  the  subject,  in  violation 
thereof,  places  the  company  in  the  wrong  in 
an  action  by  one  injured  by  the  moving  en- 
gine. Louisville  &  N.  R.  Co.  v.  Webb,  90 
Ala.  185,  11  L.RA.  674,  8  So.  618. 

The  violation  of  a  municipal  ordinance 
regulaJiing  railroad  speed  within  the  atf. 
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or  imprisonment  for  disobedience,  only;  and 
no  civil  liability  to  any  third  party  injured 
by  a  violation  of  the  ordinance  can  result 
therefrom.  This  contention  finds  support  in 
the  decisions  in  Fath  v.  Tower  Grove  &  L.  R. 
Co.  105  Mo.  537, 13  L.R.A.  74, 16  S.  W.  913; 
Byington  v.  St.  Louis  R.  Ck>.  U7  Mo.  673, 
49  S.  W.  876;  Murphy  v.  Lindell  R.  Co.  153 
Mo.  252,  54  S.  W.  442.  All  the  subsequent 
cases  are  bottomed  upon  the  Fath  Case,  in 
which,  although  unnecessary  to  the  decision 
of  the  ca«e,  argueiuio  it  was  held  "that  it  is 
beyond  the  power  of  a  municipal  corpora- 
tion by  its  legislative  action  directly  to  cre- 
ate 'a  civil  duty  enforceable  at  common  law,' 
for  this  is  an  exercise  of  power  of  sovereign- 
ty belonging  alone  to  the  state."  In  Jack- 
eon  v.  Kansas  City,  Ft.  S.  *  M.  R.  Co.  157 
Mo.  635,  et  seq.,  80  Am.  St.  Rep.  650,  58  S. 
W.  32,  Burgeas,  J.,  reviewed  all  the  auth<»- 
ities  upon  which  the  doctrine  above  an- 
nounced in  the  Fatii  Case  was  bottomed,  and 
showed  conclusively  that  those  decisions  had 
reference  to  that  class  of  cases  in  which 
private  persons  sought  to  avail  themselves  of 
a  violation  of  ordinances  which  the  city  had 
passed  for  its  own  protection,  and  for  which 
the  city  was  primarily  liable,  such  as  the 
ordinances  requiring  owners  to  remove  ice 
and  snow  upon  the  sidewalks  adjoining  their 
premises,  and  ordinances  of  a  similar  char- 
acter; and  pointed  out  that  those  cases  were 


different  from  those  founded  upon  the  viola- 
tions of  ordinances  enacted  under  the  police 
power  for  the  protection  of  lives  and  prop- 
erty, which  all  cities  in  this  state  have  the 
right  to  pass  as  police  regulations,  and  which 
relate  primarily  to  the  duty  of  those  whose 
'conduct  they  regulate  for  the  benefit  of  per- 
sons traveling  on  the  Stareets,  who  have  a 
right  to  rely  upon  the  observance  of  such 
ordinances.  The  line  of  demarcation  is 
clearly  drawn  between  the  two  classes  of  or- 
dinances in  the  Jackson  Case,  and  is  abun- 
dantly sustained  by  authority  in  other 
states  and  by  the  text  writers.  Thus,  in  1 
Shearman  &  Redfield  on  Negligence,  §  13,  it  is 
said:  "The  violation  of  any  statutory  or 
valid  municipal  regulation  established  for 
the  benefit  of  private  persons  is  of  itself 
sufScient  to  prove  such  a  bretich  of  duty  as 
will  sustain  a  private  action  for  negligence 
brought  by  a  person  belonging  to  the  pro- 
tected class  if  the  other  elements  of  action- 
able negligence  concur."  In  Bott  v.  Pratt, 
33  Minn.  323,  63  Am.  Rep.  47,  23  N.  W. 
237,  cited  with  approval  by  this  court  in 
Bluedom  v.  Missouri  P.  R.  Co.  108  Mo. 
439,  32  Am.  St.  Rep.  615,  18  S.  W.  1103,  and 
Jackson  v.  Kansas  City,  Ft.  S.  ft  M.  R.  Co. 
157  Mo.  636,  80  Am.  St.  Rep.  650,  68  S.  W. 
32,  the  distinction  was  clearly  drawn  and 
emphasized,  and  the  authorities  throughout 
the  Union  collected  and  distinguished.    The 


which  was  passed  pursuant  to  statutory 
authority,  being  negligence,  whenever  such 
negligence  causes  a  personal  injury  without 
contributory  negligence  the  railroad  com- 
pany must  respond  in  damages.  Shirk  v. 
Wabash  R.  Co.  14  Ind.  App.  126,  42  N.  E. 
656. 

A  municipal  ordinance  limiting  railroad 
speed  within  the  city,  if  violated  to  the  in- 
jury of  a  traveler  on  the  public  street, 
crossing  the  railroad  track,  entitles  the  in- 
jured person,  if  free  from  contributory  neg- 
ligence, to  recover  damages  of  the  offending 
railroad  company  on  the  ground  of  its  neg- 
ligence. Cleveland  C.  C.  &  I.  R.  Co.  v.  Har- 
rington, 131  Ind.  426,  30  N.  E.  37. 

The  breach  or  violation  of  a  municinal 
ordinance  prohibiting,  under  nenalty,  the 
propulsion  within  the  municipality  of  any 
locomotive,  engine,  or  car  along  any  railroad 
track,  constitutes  negligence  rendering  the 
offending  railroad  company  liable  in  dam- 
ages for  killing  live  stock  not  exposed  to 
danger  by  the  owner's  neglect.  Correll  v. 
Burlington  C.  R.  &  U.  River  R.  Co.  38  Iowa, 
120,  18  Am.  Rep.  22. 

It  is  negligence  per  se  to  run  a  train  of 
cars  in  violation  of  a  city  ordinance;  and, 
if  one  is  injured  in  consequence  of  such  neg- 
ligence, and  is  himself  free  from  negligence, 
he  may  recover  damages  for  such  injury. 
Pennsylvania  Co.  v.  Horton,  132  Ind.  189, 
31  N.  E.  45. 

It  is  such  negligence  upon  the  part  of  a 
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railroad  company  to  kick  or  shunt  a  car  in 
a  city  street  at  a  greater  rate  of  speed  than 
the  municipal  ordinance  allows,  and  with 
no  one  upon  it  to  control  it,  without  a  light, 
or  bell,  or  any  signal  of  its  anproach  in  vio- 
lation also  of  such  ordinanoe,  as  entitles  one 
injured  by  such  violation,  if  himself  free 
from  negligence,  to  recover  damages.  Drain 
V.  St.  Louis,  I.  M.  &  S.  IC  Co.  86  Mo.  674. 

The  violation  of  a  statute  enacted  for  the 
protection  of  persons  is  prima  fade  evidence 
of  negligence;  and,  if  such  violation  is  also 
the  proximate  cause  of  an  injury  to  a  per- 
son of  the  class  intended  to  be  protected, 
such  person  is  entitled  to  an  action.  Jupiter 
Coal  Min.  Co.  t.  Mercer,  84  HI.  App.  96. . 

The  failure  of  a  railroad  company  to  com- 
ply with  a  municipal  ordinance  requiring 
trains  running  in  the  streets  to  ring  bells 
continuously,  and  to  move  at  a  limited  rate 
of  speed,  constitutes  conclusively  negligence, 
and  affords  one  injured  as  a  proximate  re- 
sult of  such  failure  a  right  of  action.  Louis- 
ville, N.  A.  &  C.  R.  Co.  T.  Davis,  7  Ind.  App. 
222,  33  N.  E.  451.. 

The  violation  of  a  city  ordinance  limiting 
the  speed  of  railroad  trains  renders  the  of- 
fending railroad  liable  to  one  injured  by 
the  direct  and  proximate  result  of  the  exces- 
sive speed.  Kansas  City  Suburban  Belt 
R.  Co.  V.  Herman,  64  Kan.  546,  68  Pac.  46. 

It  is  negligence  in  a  railroad  company  to 
run  trains  through  a  city  at  a  speed  pro- 
hibited by  the  municipal  ordinances:  and,  i< 
Dighized  by  VjOOQlC 
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opinion  in  Jaokson  ▼.  Eaneas  City,  Ft.  S. 
&  M.  R.  Co.  157  Mo.  621,  80  Am.  St  Rep. 
650,  53  S.  W.  32,  liowever,  answers  the  con- 
tention of  defendant  fully  on  this  point.  As 
to  the  criticism  of  the  opinion  in  that  case 
as  oiUer  on  this  proposition,  the  contrary 
is  the  fact.  In  that  case  the  learned  coun- 
sel for  defendant,  in  the  second  paragraph 
of  their  brief,  made  the  point  that  "the  pe- 
titi<»  did  not  state  a  cause  of  action,  be- 
cause it  did  not  show  the  existence  of  a 
civil  duty  owed  by  defendaqt  to  deceased, 
and  oilorceable  against  it  at  common  law," 
cwd  there  was  no  allq^tion  of  a  contract  be- 
tween defendant  and  the  city  to  comply  with 
the  regulations  pleaded.  Jackson  t.  Kan- 
sas City,  Ft.  S.  ft  M.  R.  Co.  157  Mo.,  loc. 
cit.  «24,  80  Am.  St.  Rep.  «50,  58  S.  W.  32. 
Not  only  was  the  point  fairly  and  ably  pre- 
sented; but  counsel  for  defendant  were  right 
in  assuming  that  the  obiter  in  the  Fatb  Case 
was  to  be  followed;  and  that,  if  the  street 
ca«-  company  in  St.  Louis  could  not  be  held 
amenable  to  the  police  regulations  of  said 
city,  then  no  reason  existed  why  railroad 
companies  in  other  cities  should  not  avail 
themselves  of  this  exemption  for  violati(Hi8 
of  like  police  regulations,  unless,  forsooth, 
they  had  signified  their  consent  to  be  ame- 
nable thereto.  So  that  counsel  were  not  only 
justified  in  making  the  point,  but  we  would 
have  been  wanting  in  respect  to  counsel  had 


we  not  considered  the  point  and  decided  it. 
It  is  urged,  also,  that  until  the  Jackson 
Case  no  one  had  questioned  the  Fath  Case, 
and  that  this  court  had  followed  the  lattei 
case  in  several  decisions.  This  is  true,  but 
we  duly  considered  these  decisions,  and  in 
our  opinion  they  were  not  in  harmony  with 
an  unbroken  line  of  decisions  from  Karle  v. 
ICansas  City,  St.  J.  ft  C.  B.  R.  Co.  55  Mo. 
47'6,  down  to  Prewitt  v.  Missouri,  K.  &  T. 
R.  Co.  134  Mo.  615,  36  S.  W.  667,  in  all  of 
Which  it  had  been  held  that  the  running  of 
a  railroad  train  through  the  corporate  limits 
of  a  city  in  excess  of  the  speed  prescribed 
by  ordinance  was  negligence  per  »e;  and  a 
cause  of  action  resulted  to  any  person  In- 
jured by  such  violation  of  the  statute.  Tide 
ceusea  cited  in  Jackson  v.  Kansas  City,  Ft. 
S.  ft  M.  R.  Co.  157  Mo.,  loc.  cit  641,  89 
Am.  St  Rep.  650,  58  S.  W.  32.  Jackson  v. 
Kansas  City,  Ft  S.  ft  M.  R.  Co.  157  Mo. 
621,  80  Am.  St  Rep.  660,  58  S.  W.  32,  has 
received  the  approval  of  this  court  in  banc 
in  Weller  v.  Chicago,  M.  ft  St  P.  R.  Co. 
164  Mo.  180,  86  Am.  St  Rep.  692,  64  8.  W. 
141,  aad  Oxe  principle  upon  which  it  stands 
has  been  reiterated  in  Hutchinson  v.  Mis- 
souri P.  R.  Co.  161  Mo.  246,  84  Am.  St 
Rep.  710,  61  S.  W.  636,  862,  and  Wendler 
V.  People's  House  Furnishing  Co.  165  Mo. 
527,  66  S.  W.  737,  and  Cox  v.  Hannibal  ft 
St  J.  R.  Co.  174  Mo.  588,  74  S.  W.  858; 


it  does  so,  and  injures  one  exercising  due 
care  for  his  own  safety,  it  is  liable  in  dam- 
ages provided  the  excessive  speed  is  the 
proximate  cause  of  the  injury.  Chicago,  R. 
I.  ft  P.  R.  Co.  V.  Kennedy,  2  Kan.  App.  693, 
43  Pac.  802. 

When  a  person,  without  negligence  on  his 
part,  is  killed  at  a  public  street  crossing  by 
a  railroad  train  running  in  the  nighttime 
without  a  conspicuous  and  brilliant  head- 
liglit  and  at  an  excessive  rate  of  speed,  in 
violation  of  a  municipal  ordinance  passed 
pursuant  to  express  legislative  authority; 
and  such  violation  is  the  proximate  cause  of 
the  homicide, — a  case  for  damages  is  made. 
Karle  v.  Kansas  City,  St  J.  ft  C.  B.  R.  Co. 
55  Mo.  47«. 

The  running  of  a  railroad  train  in  a  city 
at  a  speed  greatly  in  excess  of  that  per- 
mitted by  municipal  ordinance,  coupled  with 
a  violation  of  a  statute  requiring  bell  and 
whistle  to  be  sounded  as  a  train  approaches  a 
crossing,  if  all  this  directly  causes  an  injury 
to  one  driving  carefully  and  without  neg- 
ligence on  a  street  across  the  railroad  track, 
renders  the  railroad  company  liable.  Gulf, 
O.  ft  S.  F.  R.  Co.  V.  Breitling  (Tex.)  12  & 
W.  112L 

A  municipal  ordinance  reerulating  the 
speed  and  movement  of  railroad  engines, 
passed  in  the  exercise  of  the  police  power 
vested  in  the  municipality  to  protect  lives 
and  property  within  the  comorate  limits, 
imposes  a  duty  of  which  the  breach  is  neg- 
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ligenoe,  and  renders  the  railroad  liable  for 
an  injury  proximately  caused  by  such  neg- 
ligence. Texarkana  ft  Ft.  S.  R.  Co.  t. 
Frugia  (Tex.  Civ.  App.)  95  S.  W.  563. 

When  the  violation  of  a  municipal  ordi- 
nance requiring  locomotives  moving  in  the 
city  to  ring  bells  and  run  at  a  limited  rate 
of  speed  is  the  proximate  cause  of  an  injury, 
the  railroad  company  is  liable.  Virginia 
Midland  R.  Co.  v.  White,  84  Va.  498,  10 
Am.  St.  Rep.  874,  6  S.  E.  573. 

g.  Effect  of  penal  provisions  on  the  right  of 
action. 

It  was  at  one  time  held  in  New  York  that 
the  violation  of  a  mimicipal  ordinance  passed 
pursuant  to  legislative  authority  and  regu- 
lating the  speed  and  movement  of  railroad 
trains  within  the  corporate  limits,  sanc- 
tioned by  a  specific  and  substantial  penalty, 
afforded  no  evidence  of  negligence  in  a  pri- 
vate action  for  personal  injuries,  and  in- 
volved no  consequences  save  the  liability  to 
the  prescribed  penalty.  Brown  t.  Buffalo 
ft  S.  L.  R.  Co.  22  N.  Y.  191.  The  court  di- 
vided in  rendering  this  decision,  three  of 
the  judges,  Denio,  Selden,  and  Clerke,  JJ., 
dissenting. 

The  case  of  Brawn  v.  Buffalo  ft  S.  L.  R. 
R.  Co.  supra,  was  criticized  and  disapproved 
in  Jetter  v.  New  York  &  H.  R.  Co.  2  Keyes, 
154,  2  Abb.  App.  Dec.  458,  Davis,  J.,  writing 
for  the  court  m  this  wise:    That  case  stannp 
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and  w«  ace  no  reaoon  for  regarding  it  long- 
er as  an  open  question  in  this  state. 

Fath  V.  Tower  GrOve  &  L.  R.  Co.  105  Mo., 
loc.  cit.  546,  13  L.R.A.  74,  16  S.  W.  913, 
and  the  subsequent  oaaes  of  Byington  t.  St. 
Louis  R.  Co.  147  Mo.  673,  49  S.  W.  8176; 
Murphy  v.  Lindell  R.  Go.  163  Mo.  253,  54 
8.  W.  442;  Sanders  ▼.  Southern  Electric  R. 
Co.  147  Mo.  411,  48  8.  W.  855;  and  Hol- 
werson  y.  St.  Louis  k  Suburban  R.  Co.  167 
Mo.  245,  60  L.R^.  860,  67  S.  W.  770,  which 
announce  the  doctrine  that  no  cause  of  ac- 
tion can  arise  to  a  person  injured  from  the 
violation  of  such  an  ordinance  as  this, 
— should  no  longer  be  followed.  Since  the 
promulgation  of  the  opinion  in  Jackson  t. 
Kansas  City,  Ft.  S.  &  M.  R.  Co.  tupra,  the 
St.  Louis  court  of  appeals  have  followed  it 
in  Tarious  cases.  Gebhardt  v.  St.  Louis 
Transit  Co.  97  Mo.  App.  373,  71  S.  W.  448; 
McLain  v.  St.  Louis  &  S.  R.  Co.  100  Mo.  App. 
874,  73  8.  W.  909;  Moore  v.  St.  Louis  Tran- 
sit Co.  96  Mo.  App.  728,  76  S.  W.  699; 
Sepetowski  ▼.  St.  Louis  Transit  Co.  102  Mo. 
App.  110,  7«  S.  W.  693. 

There  was  no  misjoinder  in  uniting  the 
several  grounds  of  negligence  in  one  petition. 
The  failure  to  keep  a.  vigilant  watch  out  for 
vehicles  was  not  a  cause  of  action  arising 
out  of  contract,  and  it  was  not  necessary  to 
prove  the  company's  acceptance  of  the  or- 
dinance. 


This  bring»  na  to  the  next  insistence  of 
defendant,  to  wit,  that  the  ordinance  exacts 
a  higher  degree  of  diligence  and  care  than 
the  common-law  rule  of  ordinary  care,  and 
imposes  a  harsher  one,  and  for  that  reason 
is  not  in  harmony  witb  the  general  laws  of 
the  state,  and  hence  void.  This  objection  to 
the  ordinance  in  question  was  urged  by  the 
same  learned  counsel  in  the  St.  Louis  court 
of  appeals  in  Sepetowski  t.  St.  Louis  Tran- 
sit Co.  102  Mo.  App.  119.  76  S.  W. 
693;  but  that  court  held  that  "prop- 
erly construed,  it  is  but  declaratory  of 
the  common-law  duty  of  corporations 
operating  street  railways  in  populous 
cities,"  and  that  conclusion  is  in  harmony 
with  the  decisions  of  this  court.  Riska  y. 
Union  Depot  R.  Co.  180  Mo.  168,  79  S.  W. 
445.  It  was  Said  by  Judge  Sherwood  in 
Lamb  v.  Missouri  P.  R.  Co.  147  Mo.,  loc. 
cit.  204,  48  S.  W.  659,  61  8.  W.  81,  that, 
although  there  was  no  ordinance  of  the  city 
of  Pleasant  Hill  regulating  the  speed  of  en- 
gines, and  requiring  the  ringing  of  the  bells 
on  the  engines;  and  although,  in  his  opin- 
ion, the  SO-rods  statute  did  not  apply  in 
such  cities:  "But  while  we  aay  this,  at  the 
same  time  we  say  that,  outside  of  the  stat- 
ute, and  under  the  principles  of  the  common 
law,  a  railroad  corporation  would  not  per- 
form its  full  Antj  of  ordinary  care  unless 
those  ranployed  on  a  switching  engine  en- 


upon  grounds  altogether  too  doubtful  to 
justify  its  application  to  cases  not  strictly 
within  it.  The  opinion  confounds  all  dis- 
tinction between  civil  remedies  and  criminal 
punishments,  and  the  authorities  cited 'by  it 
go  no  further  than  to  hold  that  where  a  spe- 
cific penalty  is  prescribed  by  law,  forbidding 
an  act  not  per  se  criminal,  the  act  is  not 
otherwise  punishable  as  a  public  offense.  It 
failed  to  recognize  the  axiomatic  truth  that 
every  person,  while  violating  an  express 
statute,  is  a  wrongdoer,  and  as  such  is  9m 
neoesaitate  negligent  in  the  eye  of  the  law; 
and  that  every  innocent  party  whose  per- 
son is  injured  by  the  act  which  constitutes 
tbe  violation  of  the  statute  is  entitled  to  a 
civil  remedy  for  such  injury  notwithstand- 
ing any  redress  the  public  may  also  have. 
It  ignores,  also,  the  principle  that  every 
person  pursuing  his  lawful  affairs  in  a  law- 
ful way  has  a  right  to  assume,  and  act  upon 
the  assumption,  that  every  other  person  will 
do  the  same  thing.  But  the  case  was  dis- 
tinguished, and  not  overruled,  because  the 
orowanoe  violated  in  the  later  case,  unlike 
tlut  in  the  former  case, '  specified  no  pen- 
alty for  disobedience. 

The  decision  was,  however,  afterwards 
overruled  in  Beisegel  v.  i*ew  York  C.  R.  Co. 
14  Abb.  P.  R.  N.  S.  29.  That  case  announced 
that  the  violation  of  a  municipal  ordinance 
passed  under  a  power  given  by  statute  pro- 
hibiting the  running  of  engines  by  any  rail- 
road company  within  the  corporate  limits 
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at  greater  than  a  named  rate  of  speed  to 
evidence  of  negligence  in  an  actioA  for  pi^ 
sonal  injuries,  notwithstanding  it  imposes  • 
specific  penalty  for  its  violation. 

The  court  approved  the  criticism  of  th« 
Brown  Case  in  Jetter  v.  New  York  C.  &  H. 
R.  Co.  supra,  and  proclaimed  the  doctrine 
that  the  law  regards  all  acts  prohibited  by 
the  law-making  power  as  unlawful  irrespec- 
tive of  the  punishments  prew»-ibed  for  the 
violation  of  the  law.  Afterwards,  in  Mas- 
soth  v.  Delaware  &  H.  Canal  Co.  64  N.  Y. 
631,  it  was  acknowledged  that  Brown  y.  Buf- 
falo &  S.  L.  R.  Co.  supra,  had  been  over- 
ruled in  Beisegel  v.  New  York  C  R.  Co. 
supra. 

The  decision  in  Brown  y.  Buffalo  &  8.  L. 
R.  Co.  supra,  was  no  more  respected  abroad 
than  at  home.  The  supreme  court  of  Iowa 
criticized  and  disapproved  it,  saying  that, 
in  its  judgment,  the  case  could  not  be  main- 
tained upon  either  principle  or  authority, 
and  ought  not  to  be  followed.  Correll  ▼. 
Burlin^on  0.  R.  &  M.  River  R.  Co.  38  Iowa, 
120,  18  Am.  Rep.  22. 

In  the  same  case  the  criticism  made  in  Jet- 
ter y.  New  York  ft  H.  R.  Co.  2  Keyes,  154,  2 
Abb.  App.  Dec.  458,  was  quoted  and  a^ 
proved. 

The  fact  that  a  penalty  of  fine  attadies 
to  the  violation  of  a  municipal  ordinanc* 
limiting  the  speed  of  railroad  trains  within 
the  corporate  limits  not  only  does  not  re- 
lieve a  railroad  company  which  violates  the 
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C»ged  is  fto  matomary  avooatioii  should 
ring  its  bell,  or,  if  necessaiy,  take  any  other 
preoaation  adapted  to  l^e  exigency  of  the 
aituation.  It  is  this  eziguicy  -which,  like 
the  mercury  in  the  thermometer,  determines 
to  what  degree  prudence  shall  rise  in  order 
to  reach  the  mark  of  ordinary  care."  The 
same  principle  is  enunciated  in  Holden  t. 
Missouri  R.  Oo.  177  Mo.  456,  76  S.  W.  973, 
wherein  the  rule  announced  in  Hicks  t. 
Paoiae  R.  Oo.  64  Mo.,  loc.  cit.  439,  that  "in 
running  through  towns  and  cities,  and  over 
public  crossings,  they  are  expected  to  be 
more  careful  than  at  other  places  where  not 
•o  likely  to  injure  persons  or  property,"  is 
approved,  as  was  the  rule  announced  in 
Frick  ▼.  St.  Louis,  K.  0.  &  N.  R.  Co.  75  Mo., 
loc  cit.  609,  to  the  effect  that  "a  less  degree 
of  vigilance  will  ordinarily  be  required  be- 
tween the  streets  of  a  town  or  city  than  will 
be  required  at  a  street  crossing  or  when  run- 
ning longitudinally  in  a  street."  Indeed,  so 
apparent  is  the  duty  of  the  driver  or  motor- 
man  in  charge  of  cars  moving  on  the  rapid- 
transit  lines  maintained  by  street  car  com- 
panies to  keep  a  constant  and  vigilant  look- 
out for  persons  and  vehicles,  that  a  failure 
to  do  ao  would  be  regarded  as  negligence, 
and  •  failure  to  exercise  ordinary  care,  in 
the  absence  of  an  ordinance.  Certainly  such 
an  ordinance  is  not  out  of  harmony  with 
anything  in  the  Constitution  or  laws  of  this 


state.  But  learned  counsel  urge  that,  if  it 
does,  not  require  more  than  ordinary  care, 
then  there  is  no  excuse  for  its  existence. 
It  is  a  novel  argument  against  the  validity 
of  a  statute  that  it  conforms  to  the  laws  of 
the  0tate,  and  requires  the  same  prudence 
that  the  general  laws  of  the  state  exact>— 
particularly  so  when  the  charter  of  the  city 
commands  that  its  ordinances  siiall  be  in 
harmony  with  the  Constitution  and  laws  of 
the  state.  We  can  see  no  merit  in  this  con- 
tention. 

Our  oondlusion  is  that  this  ordinance  was 
the  exercise  of  a  police  power  clearly  ve^d 
in  the  city  for  the  protection  of  the  lives 
and  property  of  its  citizens  on  its  streets; 
that  it  exacts  no  more  than  ordinary  care, 
when  tlie  conditions  and  circumstances  to 
which  it  is  applicable  are  considered,  and 
that  a  breach  of  its  requirements  is  negli- 
gence; that  the  acceptance  or  agreement  of 
the  defendant  fiompany  was  not  at  all  nec- 
essary to  give  said  ordinance  the  binding 
force  of  a  valid  municipal  law  within  the 
limits  of  the  oity. 

2.  A  second  insistence  is  tiiat  the  eighth 
instruction  given  in  behalf  of  plaintiff  was 
erroneous.  That  instruction  is  in  the  words 
following:  "(8)  The  court  instructs  the 
jury  that  the  carriage  and  horses  used  by 
the  plaintiff  at  the  time  of  the  accident  be- 
longed to  a  livery -stable  keeper;  and,  if  they 


ordinance  from  tbe  pecuniary  liability  to  a 
person  injured  by  sucb  violation,  but  the 
penalty  prohibits  the  act  denounced,  and  the 
prohibition  makes  the  act  per  «e  negligent, 
and  the  actor  liable  for  all  consequent  in- 

ry.    Backenstoe  ▼.  Wabash,  St.  L.  &  P. 
Co.  23  Mo.  App.  148,  Affirmed  in  86  Mo. 
492. 

Statutes  and  valid  munioipal  ordinances 
regulating  the  speed  of  railroad  trains  or 
street  cars  stand  upon  tue  same  f ootii^,  and 
the  violation  of  eitJier  is  comnetent  evidence 
of  negligence  in  an  action  for  injuries  to  a 
traveler  on  the  highway,  even  though  there 
is  simply  a  penalty  attached  to  the  viola- 
tion itself.  Norfolk  R.  &  Light  Co.  ▼.  Oor- 
leUo,  100  Va.  356,  41  S.  E.  740. 

The  OMwtUntloaaUty  of  the  Illinois  stat- 
ute of  186i  (Seat.  Laws,  103),  providing  that 
railroad  eompaiiies  should  be  liable  in  dam- 
ages to  indivMuals  injured  by  running  trains 
at  higher  speed  through  incorporated  places 
than  the  municipal  ordinances  permitted, 
was  challenged  upon  the  ground  that  it  took 
private  property  from  one  person  and  gave 
It  to  another  in  disregard  of  their  relative 
rights.  The  court  denied  this,  and  held  that 
the  act  only  required  railroad  companies  to 
make  compensation  for  wrongdoing,  and  did 
not  even  impose  a  penalty,  or  au^t  in  the 
nature  of  a  penalty.  At  most  it  chanced 
a  rule  of  evidence  by  making  excessive 
speed  presumptively  negligence.  And  then 
U  was  added  that,  sTonu  the  statute  could 
5LJLA.(Nj6.) 


be  construed  penal,  the  legislature  had  con- 
stitutional power  to  impose  any  reasonable 
penalty  necessary  to  secure  obedience.  Nor, 
said  the  court,  is  there  any  force  in  the  ob- 
jection that  the  statute  gives  the  penalty, 
if  it  be  one,  to  the  plaintiff.  It  is  common 
to  give  part  of  a  penalty  to  any  person  who 
will  sue  qui  tam;  and  statutes  may  be  found 
that  give  the  entire  penalty  to  the  informer, 
or  persons  injured,  who  sues  for  its  recovery. 
None  of  these  statutes  has  been,  nor  can  be', 
successfully  challenged  as  unconstitutional. 
Whether  a  penalty  shall  be  appropriated  to 
public  use,  or  to  a  private  mdividual,  is 
ly  discretionary  with  the  legislature, 
cago,  R.  I.  &  P.  R.  Co.  V.  Reidy,  66  HI.  4S. 

h.  Who  an  proteoted. 

1.  The  publio. 

To  entitle  a  person  injured  by  the  viola- 
tion of  a  municipal  ordinance  regulating 
railroad  operation  to  his  action,  he  must 
be  one  of  the  persons  for  whose  benefit  it 
was  ordained.  To  this  rule  there  is  no  ex- 
ception. In  every  successful  action  the 
plaintiff  has  come  within  the  rule.  Primari- 
ly every  such  ordinance  has  been  adopted  to 
conserve  and  protect  the  safety  of  persons 
and  property,  or  the  public  health.  Unless 
it  has  such  a  purpose,  only  the  government 
is  concerned  in  its  violation. 

The  duty  imposed  upon  »  r^]ioad  oon* 
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further  belieTe  from  the  evidence  that  th( 
driver  of  the  carriage  was  an  employee  oi 
the  livery-stable  keeper,  and  that  the  plain- 
tiff hired  said  carriage,  horses,  and  driver 
from  said  Hveiy-stable  keeper,  and  exercised 
no  control  over  the  movements  of  said  car- 
riage or  the  handling  of  said  horses,  except 
to  give  the  driver  his  destination,  then  the 
jury  are  instructed  that  the  driver  was  not 
the  servant  of  the  plaintiff;  and,  although 
they  may  find  from  the  evidence  that  the 
plaintiff's  said  injury  was  contributed  to  by 
the  negligence  or  want  of  ordinary  care  of 
said  driver,  without  any  co-operation  on 
the  part  of  the  plaintiff,  yet  the  jury  can- 
not impute  such  negligence  of  said  driver  to 
the  plaintiff;  and  if  they  find  that  the  in- 
jury was  caused  both  by  the  negligence  of 
defendant,  as  explained  in  the  foregoing  in- 
structions, and  the  negligence  of  said  driv- 
er, they  will  yet  nevertheless  find  for  the 
plaintiff."  The  objection  to  this  instruc- 
tion is  twofold:  First,  that  the  driver,  in 
the  circumstances  detailed  in  evidence,  was 
the  servant  of,  and  under  the  control  of, 
plaintiff,  and  therefore  the  driver's  negli- 
gence was  plaintiff's  contributory  negli- 
gence; second,  that  it  ignores  plaintiff's  own 
personal  contributory  negligence  in  failing 
to  look  out  for  his  own  safety,  in  permit- 
ting the  driver  to  drive  into  obvious  danger. 
As  to  the  first,  counsel  for  defendant  do 


not  insist  upon  the  doctrine  of  Tliorogood  t. 
Bryan,  8  C.  B.  116,  wherein  it  was  ruled 
"thai  a  passenger  upon  the  vehicle  of  a 
common  carrier,  who  sustains  an  injury 
which  is  the  result  of  the  concurrent  negli- 
gence of  those  in  charge  of  such  vehicle  and 
third  persons,  is  ao  identified  with  the 
former  as  to  be  chargeable  with  thar  neg- 
ligence in  an  action  against  the  latter,  and 
therefore  only  entitled  to  recover  damages 
from  his  former  carrier."  The  doctrine  of 
I  that  case  was  afterwards  repudiated  by  the 
'  court  of  appeals  in  England  in  the  case  of 
The  Bemina  ( 1887 )  L.  R.  12  Prob.  Div.  58, 
and  other  cases,  and  by  this  court  in  Becke 
V.  Missouri  P.  R.  Co.  102  Mo.  548  et  seq.. 
9  L.R.A.  167,  13  8.  W.  1053,  in  which 
Brace,  Ch.  J.,  reviewed  all  the  English  and 
American  decisions  on  this  point.  The  de- 
cision in  Becke  v.  Missouri  P.  R.  Co.  has  been 
repeatedly  followed  by  this  court.  Dickson 
V.  Missouri  P.  R.  Co.  104  Mo.  491,  16  S.  W. 
381;  O'Rourke  v.  Lindell  R.  Co.  142  Mo. 
362,  44  8.  W.  264.  And  such  has  been  the 
uniform  ruling  of  our  courts  ot  appeal. 
Hunt  V.  Missouri  R>  Co.  14  Mo.  App.  160; 
Keitel  v.  St.  Louis  Gable  &  W.  R.  Co.  28. 
Mo.  App.  657;  Munger  v.  Sedalia,  66  Mo. 
App.  629;  Profit  v.  Chicago  G.  W,  R.  Co. 
91  Mo.  App.  369.  The  distinction  claimed 
between  the  Becke  Case  and  tbds  is  that  the 
driver  in  this  case  was  subject  to  the  orders 


pany  by  a  municipal  ordinance  to  fence  off 
its  right  of  way  is  a  duty  due,  not  to  the 
municipality  as  such,  but  to  the  pubKc  con- 
sidered as  composed  of  individual  persons; 
and  each  person  specially  injured  by  a  breach 
of  the  obligation  is  entitled  to  his  individ- 
ual compensation,  and  to  an  action  for  its 
recovery.  Hayes  v.  Michigan  C.  R.  Co.  Ill 
U.  S.  228,  28  L.  ed.  410,  4  Sup.  a.  Rep.  369. 

When  a  street  car  moving  at  so  high  a 
speed  as  to  crash  down  gates  barring  a  rail- 
road track  is  struck  and  demolished  at  the 
railroad  crossing  by  a  train  traveling  five 
times  as  fast  as  a  municipal  ordinance  al- 
lows, in  an  action  by  a  passenger  in  the 
street  car,  injured  by  the  collision,  the  vio- 
lation of  the  municipal  ordinance  is  prima 
facie  negligence;  and  the  jury  is  justified 
in  finding  that  the  collision  would  not  have 
occurred  had  the  railroad  obeyed  the  ordi- 
nance, where  the  street  car  was  seen  by  the 
railroad  fireman  100  feet  from  the  crossing. 
Chicago  &  E.  I.  R.  Co.  v.  Mochell,  193  111. 
208,  86  Am.  St.  Rep.  318,  61  N.  E.  1028. 

A  railroad  company  is  bound  to  obey  city 
ordinances  limiiing  rate  of  speed  and  re- 
((uiring  bell  and  whistle  to  be  sounded  at 
stated  distances  from  crossings;  and  one 
upon  a  public  street  occupied  by  railroad 
tracks,  near  to  a  crossing,  is  entitled  to  the 
protection  of  such  ordinances.  Pennsyl- 
Tania  Co.  v.  Backes,  35  HI.  App.  375. 

Oijc  of  the  class  designed  to  be  protected 
from  injury  by  a  city  ordinance  limiting  the 
6Ii.R.A.(N.S.) 


speed  of  railroad  trains  is  entitled  to  the 
benefit  of  such  ordinance.  Chicago,  B.  &  Q. 
R.  Co.  V.  Pollock,  93  IIL  Ann.  483. 

Every  person  who  would  be  benefited  by 
the  obedience  of  a  railroad  company  to  a 
valid  municipal  ordinance  is  entitled  to  ths 
protection  that  such  obedience  affords,  and 
may  assume  that  it  will  be  obeyed.  Daven- 
port, R.  I.  &  N.  W.  R.  Co.  V.  DeYeager,  112 
111.  App.  637. 

If  one  is  killed  or  injured  upon  a  railroad 
track  at  a  point  within  a  city  commonly  and 
habitually  used  by  the  public  with  the 
knowledge  and  without  objection  of  the  rail- 
road company,  by  a  train  moving,  without 
ringing  a  bell,  at  an  excessive  speed  in 
violation  of  the  municipal  ordinances;  and 
if  such  excessive  speed  and  silence  of  the 
bell  cause  the  killing  or  injury, — ^the  rail- 
road company  is  liable.  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Matthews,  28  Tex.  Civ.  Apn.  92,  66  S. 
W.  588,  67  S.  W.  788. 

A  municipal  orainance  prohibiting  locc 
motives  from  running  within  the  corporate 
limits  at  a  higher  than  a  named  speed,  and 
without  a  headlight  at  night,  is  ordained  for 
the  protection  of  the  life  and  limb  of  all  ' 
persons  lawfully  crossing  railroad  tracks 
in  the  city,  not  only  at  public  crossings,  but 
anywhere  else  where  the  public  habitually 
and  with  the  acquiescence  of  the  railroad 
company  crosses.  Texarkana  &  Ft.  S.  R. 
Co.  V.  Fnigia  (Tex.  Civ.  App.)  96  S.  W.  563. 

The  rule  that  the  omissioiL^  specifiaacts 
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of  plaintiff,  And,  if  plaintiff  bad  the  right 
to  control  tbe  driver,  and  failed  to  exercise 
it,  he  ia  reeponsible  for  the  driver's  act.  It 
is  well  that  we  determine  at  the  outset 
what  relation  plaintiff  and  the  driver,  Cav- 
anavgh,  bore  to  each  other.  We  think  it  is 
plain  that  Dr.  Sluder  contracted  with  Wil- 
cox, the  owner  of  the  Palace  lavery  Stable, 
to  transport  him  to  the  residence  of  his 
patient,  on  Westminster  avenue,  near  Forty- 
fourth  street.  In  iba  performanoe  of  his 
part  of  the  contract  of  conveyance,  Wilcox 
sent  his  carriage  and  driver.  Hie  carriage 
and  horses  were  in  the  control  of  Wjlcox, 
through  his  agent  and  driver,  all  the  time  it 
was  occupied  by  plaintiff, — just  as  mudi 
so  as  if  Wilcox  himself  had  driven  it,— 
and  it  is  a  confusion  of  legal  principles  to 
say  that  under  such  circumstances,  the  re- 
lation of  master  and  servant  existed  be- 
tween plaintiff  and  Wilcox,  or  that  of  prin- 
cipal and  agent.  Nor  was  such  relation 
created  between  plaintiff  and  Cavanaug^, 
Wilcox's  driver.  The  evidence  shows  that 
plaintiff  ordered  the  carriage  to  take  him 
to  the  house  on  Westminster,  and,  wlien 
tt*  drirar  came,  simply  told  him  where  he 
was  to  go,  and  gave  no  other  directicms,  and 
assumed  no  control  over  Cavanaugh  as  to 
the  management  of  bis  teant,  or  the  route 
he  was  to  take.  This  identical  question 
arose  in  Randolph  v.  O'Riordon,  165  Mass. 


331,  29  N.  £.  583,  and  the  supreme  court  oi 
that  state  held  the.  relation  of  master  and 
servant  was  not  created  by  a  mere  contract 
like  this  for  a  conveyance.  Said  the  court: 
"Whether  the  hack  and  driver  were  hired 
at  a  public  ettand  or  of  a  private  person 
could  make  no  difference,  nor  whether  the 
party  furnishing  them  was  engaged  in  the 
business  of  a  common  carrier  of  passengers 
or  not.  It  would  not  do  to  say  that  one 
who  buys  a  passage  from  New  York  to 
Liverpool  sustains  the  relation  of  master  to 
the  officers  and  crew  ftsd  owners  of  the 
•teamer  on  which  he  embarks.  No  more 
would  it  do  to  say  that  one  who  buys  con- 
veyance for  his  own  person  or  his  family 
from  one  place  to  another  within  the  same 
city,  or  to  an  adjoining  oity,  thereby  as- 
sumes .  .  .  the  relation  of  a  master  to 
a  servant,  or  liability  for  his  acta  unoom- 
manded  and  uninterfered  with  by  him." 
The  court  then  proceeds  to  show  that  Thor- 
ogood  V.  Bryan,  upon  which  the  defendant 
rested  in  that  case,  stood  upon  "indefensi- 
ble ground;"  oiting  Little  v.  Hackett,  116 
U.  8.  366-375,  2^  L.  ed.  652-655,  6  Sup. 
Ct.  Rep.  391,  and  many  other  cases.  In  New 
York,  L,  E.  ft  W.  R.  Co.  v.  Stoinbrenner, 
47  N.  J.  L.  161,  64  Am.  Rep.  126,  it  ap- 
.peared  that  plaintiff  hired  a  coach  and  hors- 
es, with  a  driver,  from  one  Merkins,  to  take 
his  family  on  a  particular  journey.    In  the 


of  diligence  prescribed  by  a  valid  municipal 
ordinance  is  per  ae  negligence  is  limited  in 
its  application  to  cases  where  negligence  of 
this  nature  is  negligence  relative  to  the  per- 
son injured.  Central  R.  &  Bkg.  Co.  v.  Gold- 
en, 93  Ga.  510,  21  S.  E.  68;  AtlanU&CAir 
Line  R.  Co.  v.  Gravitt,  93  Ga.  369,  26  LJt.A. 
653,  44  Am.  St.  Rep.  145,  20  8.  E.  550. 

The  neglect  or  disregard  of  the  general 
duty  imposed  upon  a  railroad  company  by  a 
municipal  ordinance  for  the  protection  of  the 
public,  limiting  to  a  stated  rate  the  speed 
at  which  any  locomotive  may  be  run  within 
the  municipal  limits,  can  never  become  the 
foundation  of  a  mere  personal  right  of  ac- 
tion until  the  complaining  person  is  shown 
to  have  been  placed  in  a  position  that  gave 
him  particular  occasion  to  insist  upon  the 
performance  of  the  duty  to  himself  person- 
ally. The  injured  individual  is,  as  one  of  the 
pablic,  entitled  to  compensation  if  spe- 
cially injured  by  the  breach  of  duty;  but 
it  must  appear  that  the  negligent  breach  of 
the  duty  imposed  by  the  ordinance  was  the 
direct  and  proximate  cause  of  the  injury, 
and  that  such  injury  would  not  have  oc- 
curred but  for  the  negligent  breach  of  duty. 
Philadelphia,  W.  &  B.  R.  Co.  v.  Stebbing,  62 
Ifd.  504. 

The  violation  of  a  municipal  ordinance 
regulating  the  speed  of  railroad  trains  with- 
in certain  limits  is  not  of  itself  such  negli- 
gence as  affords  a  private  right  of  action  to 
•ne  injured  by  a  moving  train.  The  per- 
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son  injured  must  have  been  in  a  position  to 
entitle  him  to  the  protection  the  ordinance 
was  designed  to  give,  and  must  show  a  duty 
to  comply  with  it  toward  him  personallv. 
Reidel  v.  Philadelphia,  W.  &  B.  R.  Co.  87 
Md.  153,  67  Am.  St.  Rep.  328,  39  Atl.  507. 

Any  member  of  the  public  la-vf  ally  on  the 
track  of  a  railroad  within  the  limits  of  a 
city  is  entitled  to  the  benefit  of  the  munici- 
pal ordinances  limiting  railroad  speed  and 
requiring  continual  bell  ringing  on  moving 
trains;  and,  as  to  him,  a  violation  of  such 
ordinance  is  negligence  on  the  part  of  the 
railroad  company.  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Matthews,  28  Tex.  Civ.  App.  92,  66  S.  W. 
588,  67  a  W.  788. 

A  municipal  ordinance  limiting  the  speed 
of  railroad  trains  within  the  corporate  limits 
is  for  the  benefit  and  protection  of  per- 
sons lawfully  upon  or  crossing  the  railroad 
track.  One  who  attempts  to  board  a  train 
moving  faster  than  the  limit  is  not  within 
the  protected  class.  Houston  &  T.  C.  R.  Co. 
V.  Schuttee  (Tex.  dv.  App.)  91  S.  W.  806. 

8.  Railroad  employees. 

Whosoever  may  be  benefited  by  the  com- 
pliance by  a  railroad  company  with  a  rea- 
sonable municipal  ordinance  reijrulating  the 
running  of  trains,  cars,  and  engines  within 
the  municipal  limite  is  entitled  to  the  pro- 
tection that  obedience  to  such  ordinance  will 
furnish,  whether  an  employee  ofiAe  raili 
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course  of  the  journey,  in  oraasing  a  railroad 
trade,  tl>«  oooch  was  straok  by  a  passing 
train,  and  the  plaintiff  'was  injured.  In  his 
action  against  the  company  tor  damages,  it 
was  held  that  the  relation  of  master  and 
servant  did  not  exist  between  plaintiff  and 
the  driver,  and  that  the  negligence  of  the 
driver,  co-operating  with  that  of  the  per- 
sons in  charge  of  the  train  which  caused 
the  accident,  was  not  imputable  to  the  plain- 
tiff, as  contributory  negligenoe,  to  bar  his 
action;  that,  while  a  passenger  in  a  hired 
eoach  might,  by  words  or  conduct  at  the 
time,  so  encourage  a  special  act  of  rashness 
or  careless  driving  as  to  commit  an  act  of 
negligence  which  would  bar  a  recovery,  in 
order  to  impute  contributory  negligence  to 
the  passenger  it  most  arise  from  his  own 
conduct;  and  the  negligence  of  the  driver 
alone,  without  some  co-operating  negligence 
on  his  part,  oonld  not  be  imputed  to  the 
passenger  in  virtue  of  the  simple  act  of 
hiring.  Such  is  the  settled  doctrine  in 
Englsuid.  In  Quarman  v.  Burnett,  0  Mees. 
ft  W.  499,  the  defendants  were  the  owners  of 
a  carriage,  and  were  accustomed  to  hire 
horses  and  a  coachman  of  a  job  mistress 
for  a  day  or  a  drive,  for  Which  the  job  mis- 
tress charged  and  received  a  certain  sum. 
The  defendants  generally  had  the  same  hors- 
es, and  always  the  same  coachman.  As  a 
gratuil7   they,  gave  the   coachman  2  shil- 


lings for  eadi  driv«,  and  provided  him  • 
livery  hat  and  coat.  He  had  driven  the  de- 
fendants one  day,  and  on  bis  return,  after 
the  defendants  had  alighted,  the  coachman 
left  the  horses  and  carriage  unattended. 
The  horses  ran  off,  and  ran  against  the 
plaintiff's  chaise,  threw  him  out,  and  in- 
jured liim  and  damaged  idie  chaise.  Plain- 
tiff sued  Che  owners  of  the  carriage,  but  it 
was  held  the  driver  was  not  the  servant  of 
tile  owners  of  the  carriage,  but  of  the  job 
mistress,  who  alone  waa  liable  for  his  n^ 
ligenoe.  Without  dting  further  authori- 
ties,, we  think  the  instruction  was  oorreet> 
in  advising  the  jury  that  the  driver  in  tbim 
case  was  not  the  servant  of  Dr.  Slnder,  so 
as  to  make  the  latter  guilty  of  th*  driver's 
contributory  negligence,  if  any. 

We  have  examined  with  care  the  long  Hat 
of  cases  cited  by  deflendant  to  sustain  its 
proposition  that  the  demurrer  to  the  evi- 
dence should  have  been  austained  on  the 
ground  that,  while  the  driver's  negligence  is 
not  imputable  to  plaintiff,  yet  the  plaintiff 
was  guilty  of  negligenoe  in  permitting  the 
driver  to  go  upon  the  trade  in  the  face  of 
obvious  danger.  Without  reviewing  each  of 
these  oases,  it  must  suffice  to  say  that  eaeh 
of  them  contains  some  element  of  express 
sanction  by  the  injured  party  of  the  driver's 
negligent  conduct  or  some  circumstance 
showing  the  plaintiff  was  in  a  position  to 


or  not.  Illinois  0.  R.  Co.  v.  Gilbert,  167  III. 
364,  41  N.  E.  724;  St.  Louis,  A.  &  T.  H.  R. 
Co.  V.  Egnnann,  161  IlL  155,  43  K.  E.  020; 
East  St.  Louis  Oonnectmg  R.  Oo.  v.  Egg- 
mann,  170  IIL  538,  62  Am.  St.  Rep.  400,  48 
N.  E.  081. 

Municipal  ordinances  regulating  railroad 
street  crossings  in  the  interest  of  public 
safety  are  as  much  for  the  benefit  of  the 
railroad  employees  as  for  that  of  strangers. 
Chicago  &  A.  R.  Co.  V.  Wise,  206  111.  463,  89 
N.  E.  500. 

A  munidpal  ordinance  limitmg  the  speed 
of  railroad  trains  within  the  city  is  equally 
for  the  benefit  of  railroad  employees  while 
at  their  work,  and  for  the  protection  of  the 
general  public  in  crossing  the  railroad 
tracks.  Pittsburgh,  C.  C.  ft  St.  L.  R.  Co. 
T.  Martin,  157  Ind.  216,  61  N.  E.  229. 

A  municipal  ordinance  regulating  the 
movement  of  railroad  cars  and  locomotives 
applies  aa  well  for  the  benefit  of  railroad 
employees  as  for  the  general  public.  Balti- 
more ft  O.  S.  W.  R,  Co.  V.  Peterson,  156  Ind. 
364,  59  N.  E.  1044. 

An  ordinance  limiting  the  speed  of  moving 
railroad  cars  within  the  limits  of  the  ordain- 
ing dty  is  as  much  for  the  benefit  of  the 
railroad  employees  as  for  the  public  at  large. 
Tobey  v.  Burlington,  C.  R.  ft  N.  R.  Co.  94 
Iowa,  256,  33  L.R.A.  496,  62  N.  W.  761; 
Orube  v.  Missouri  P.  R.  Co.  98  Mo.  336,  4 
L.R.A.  776,  14  Am.  St.  Rep.  645,  11  a  W. 
6L.R.A.(N.S.) 


736;  Bluedom  ▼.  Missouri  P.  R.  Co.  108  Mou 

439,  32  Am.  St.  Rep.  615,  18  a  W.  1103. 

The  doctrine  of  these  cases  has  not  every- 
where been  accepted  to  its  logical  extent. 

A  municipal  ordinance  requiring  flagmen 
to  be  stationed  at  steam-railroad  street 
'crossings  is  to  save  the  traveling  public  on 
the  streets  from  injury  by  passing  trains, 
and  not  to  protect  employees  of  the  railroad 
companies,  engaged  upon  their  trains.  Kan- 
sas aty.  Ft.  S.  ft  M.  R.  Co.  v.  Kirksey,  » 
a  a  A.  821,  22  U.  &  App.  M,  60  Fed.  999. 

S.  Trespassers. 

The  courts  do  not  agree  in  extending  tbe 
protection  of  such  ordinances  to  trespass- 
era.  One  injured  by  a  railroad  train  vio- 
lating a  munidpal  ordinance  limiting  its 
speed,  while  trespassing  on  the  track,  ap- 
pears to  have  a  better  chance  of  recovering 
damages  in  Alabama  and  some  other  states 
than  in  Illinois. 

It  is  the  duty  of  a  railroad  company 
running  a  train  within  the  limits  of  a  dty 
whose  ordinances  limit  the  permissive  speed 
to  keep  the  speed  below  such  limit.  A  fail- 
ure to  comply  with  any  regulation  respect- 
ing the  operation  of  trains  within  the  mu- 
nicipal limits,  made  by  a  city  ordinance,  and 
not  shown  to  be  unreasonable,  is  per  •« 
culpable  negligence  on  the  part  of  the  rail- 
road company.  The  rule  applies  as  well  to 
trespassers  m  to  others,  m  it  is  in  tlie  aatur* 
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see  or  know  the  danger  to  himself  and  made 
no  effort  to  protect  himself.  In  almost 
every  one  of  them  the  plaintiff  was  driving 
in  an  open  vehicle  with  the  driver  in  broad 
daylight,  and  in  nearly  all  of  them  the  acci- 
dent occurred  at  steam  railroad  crossings, 
known'to  the  plaintiff  to  be  notoriously  dan- 
gerotis.  In  no  one  of  them  are  the  ftAits 
such  aa  appeat  in  this  ease.  Dr.  Sluder  was 
riding  in  a  close  carriage  on  a  dark  winter 
night.  There  was  no  evidence  that  the  driv- 
er was  a  negligent  or  reckless  driver,  and 
that  such  a  fact  was  known  to  Dr.  Sluder. 
On  the  contrary,  the  evidence  was  that  the 
driver  was  proceeding  in  a  slow  trot  until 
he  was  about  to  cross  Boyle  avenue,  when  he 
checked  his  team,  and  the  first  knowledge' 
Dr.  Sluder  had  that  they  had  reached,  the 
railroad  crossing  was  the  click  of  the  tires 
on  the  rails,  and  then,  looking  through  the 
carriage  window  to  the  north,  he  discovered 
a  car  rapidly  bearing  down  on  his  carriage, 
and  not  ov«r  50  feet  distant.  Almost  in- 
stantly it  struck  the  carriage  and  inflicted 
his  injuries.  To  say  that  he  was  guilty  of 
«o-operating  negligence  in  sanctioning  the 
want  of  care  of  the  driver,  if,  considering 
the  darkness  of  the  night,  the  failure  of  the 
servants  of  the  company  to  soimd  the  gong 
or  ring  the  bell,  and  the  very  indifferent 
light  on  the  oar,  he  was  negligent,  would  be 
to  disregard  all  the  reasons  upon  which  the 


rule  that  the  negligence  of  the  driver  is  not 
to  be  imputed  to  the  passenger  is  based. 
The  facts  of  this  case  do  not  bring  it  within 
the  reasoning  of  any  of  the  cases  which  are 
cited  as  exceptions  to  the  rule  itself.  Plain- 
tiff was  not  outside,  with  the  driver,  where 
he  could  see  and  advise  the  driver  as  to  the 
crossing.  He  was  not  situated  so  that  he 
could  have  jtunped  out  of  the  carriage  after 
discovering  his  peril  on  the  approach  of  the 
car.  From  the  inside  of  the  close  carriage 
be  could  not  even  have  communicated  with 
the  driver,  and  directed  him  to  stop  or  to 
rush  his  team  after  he  saw  the  car,  or,  by 
the  exercise  of  ordinary  care  under  the  con- 
ditions then  confronting  him,  could  have 
seen  it,  in  time  to  have  averted  his  injury. 
Lake  Shore  &  M.  8.  R.  Co.  v.  Boyts,  16  Ind. 
App.  640,  4&  K.  E.  812;  Brickell  ▼.  New 
York  0.  &  H.  R.  R.  Co.  120  N.  Y.  291,  17 
Am.  St.  R«p.  648,  24  N.  E.  449.  We  find 
no  evidence  of  negligence  on  the  part  of 
the  plaintiff  which  would  have  justified  an 
instruction  driving  him  to  a  nonsuit. 

As  to  the  instru-rtion  8,  it  was  dealing 
with  one  question,  to  wit,  whether  the  neg- 
ligence of  the  driver  was  imputable  to  plain- 
tiff, and  it  was  not  erroneous ;  nor  was  there 
any  error  in  refusing  defendant's  instruc- 
tions which  made  plaintiff  responsible  fbr 
the  driver's  negligence.  There  was  no  evi- 
dence even  tending  to  show  any  contributory 


of  a  police  regulation  favorable  to  the  pres- 
ervation of  life  and  limb,  and  based  on  a 
duty  toward  the  publio,  who  has  a  right  to 
act  upon  the  belief  that  the  ordinance  will 
be  observed  by  railroads  generally.  Rail- 
road companies  are  under  obligation  to 
take  the  precautions  ordained  to  prevent  in- 
juries even  to  intruders,  when  these  are  or- 
dained for  the  general  public  benefit.  South 
&  North  Ala.  R.  Co.  v.  Donovan,  84  Ala.  141, 
4  So.  142. 

Municipal  ordinances  limiting  railroad 
speed  in  the  corporate  limits,  and  requiring 
flagmen  at  certain  street  crossings,  are  com- 
petent evidence  upon  the  question  of  a  rail- 
road's negligence  in  killing  a  person  walk- 
ing on  the  tracks.  Western  &  A.  R.  Co.  v. 
Meigs,  74  Ga.  857. 

A  railroad  company  owes  to  a  trespass- 
er, the  same  as  to  others  unon  its  track,  the 
duty  of  obeying  a  municipal  ordinance  lim- 
iting the  rate  of  speed  of  trains  within  the 
city,  where  it  has  left  its  track  unfenced 
and  open.  Erb  v.  Morasch,  8  Kan.  App.  61, 
64  Paa  323. 

The  mere  fact  that  a  person  injured  by 
a  railroad  train  running  in  a  city  at  a  high- 
er rate  of  speed  than  the  municipal  ordi- 
nances allow  was  a  trespasser  will  not  pre- 
Tent  his  recovery.  Alabama  &  V.  R.  Co.  v. 
Carter,  77  Miss.  511,  27  So.  993. 

While  a  railroad  company  is  plainly  negli- 
gent in  running  its  trains  within  the  limits 
of  a  city  at  a  greater  rat«  of  speed  than 
<L.R.A.(N.8.) 


that  allowed  by  the  municipal  ordinances, 
this  circumstance  does  not  necessarily  en- 
title an  administrator  to  recover  where  his 
intestate  was  killed  upon  the  railroad  track 
at  a  place,  not  a  crossing,  where  she  had  no 
legal  right  to  be.  IlUnois  C.  R.  Co.  t. 
Hetherington,  83  111.  510. 

Ordinances  limiting  the  speed  of  railroad 
trains  are  not  intended  for  the  protection 
of  trespassers  traveling  longitudinally  on 
railroad  tracks.  Smith  v.  Chicago  &  E.  L 
R.  Co.  99  III  App.  29Q. 

Trains  are  limited  in  speed  to  prevent  col- 
lisions at  crossings,  and  bells  are  required 
to  ring  to  warn  persons  about  to  cross 
tracks  that  trains  are  approaching.  Nei- 
ther restriction  or  command  applies  to  trav- 
elers alongside  railroad  tracks.  Illinois  CL 
R.  Co.  V.  Schmitt,  100  111.  App.  490. 

L  Proximate  cause. 

1.  Tha  rule. 

Another  rule  that  admits  of  no  exception 
is  that  the  violation  of  a  municipal  rail- 
road ordinance  imposes  no  liability  upon  the 
offender  to  one  who  suffers  injiu^,  unless 
such  violation  is  tha  proximate  cause  of  the 
injury. 

The  mere  violation  of  a  mimicipal  ordi- 
nance regulating  the  rate  of  speed  of  rail- 
road trains  within  the  corporate  limits  will 
^  not  render  a  railroad  company  liable  for  • 
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negligence  on  tlie  part  of  the  plaintiff;  and 
hence  it  was  not  error  to  decline  to  tender 
that  issue  to  the  jury  in  any  other  way  than 
to  adrise  them  he  was  not  to  be  charged  with 
any  negligence  of  the  driver,  in  view  of  the 
facts  developed  on  the  trial.  East  Tennessee, 
V.  &  a.  R.  Co.  T.  Markena,  86  Oa.  «2,  U 
L.R.A.  281,  13  8.  E.  8S5. 

3.  The  point  is  also  made  that  the  court 
erred  in  permitting  plaintiff  to  testify  to  his 
earnings  for  the  corresponding  months  of 
the  previous  year. 

The  evidence  on  this  point  is  as  follows: 

Q.  What  were  you  earning  at  that  time, 
doctor  ? 

A.  I  was  earning  for  the  month  of  De- 
cember, I  think,  about  $2,000  to  the  month. 
For  the  months  corresponding  of  the  pre- 
vioua  year  to  the  time  I  wa«  disaUed,  I 
earned  $3,600. 

To  this  counsel  for  defendant  objected. 

The  Court:  Wait  a  minute,  doctor.  You 
have  answered  the  question? 

A.  There  is  no  way  except  by  comparing 
with  previous  times. 

Q.  Was  that  an  average  month  I  (Ob- 
jection.   No  ground  stated.) 

The  Court:  He  can  answer.  (B^oeption 
aaved.) 


A.  That  was  the  beet  month  of  the  year. 
December,  January,  and  February  ahvays 
are. 

It  will  be  observed  no  objection  was  made 
when  the  question  which  elicited  the  answer 
waa  asked.  No  motion  was  made  to  strike 
it»  out.  The  only  exception  saved  was  to 
the  question,  "Was  that  an  average  month  ?" 
The  evidence  had  previously  shown  that 
the  doctor  was  incapacitated  to  practise  his 
profession  eleven  and  one-half  weeks,  and  we 
have  heard  no  reason  stated  why  it  was  not 
competent  for  the  physician  himself  to  tes- 
tify what  his  actual  monthly  practice  aver- 
a^^ed  him.  It  was  not  guesswork,  but  actual 
knowledge,  to  which..)ie  was  testifying.  It 
was  not  remote,  but  the  value  of  his  profes- 
sion to  him  for  the  immediate  months  dur- 
ing which  he  was  disabled,  and  we  agree 
with  him  that  the  best  evidence  was  the 
actual  earnings  of  the  month  in  which  he 
was  injured. 

4.  As  to  his  testimony  as  to  the  rate  of 
speed  at  which  the  car  was  running,  he  was 
competent  to  testify  to  what  he  saw,  not  as 
an  expert.  His  judgment  may,  under  the 
circumstances,  have  been  of  little  weight; 
but  the  objection  to  it  went  to  its  weight, 
and  not  its  competency.     At  all  events,  in 


personal  injury,  unless  the  disobedience  was 
an  appreciable  agency  in  producing  the  in- 
jury. Baltimore  &  P.  R.  Co.  r.  Golway,  6 
App.  D.  C.  143. 

The  violation  of  a  municipal  ordinance  re- 
quiring a  headlight  upon  every  moving  train 
in  the  city  at  nighttime  subjects  the  railroad 
company  to  no  liability  for  killing  one, 
where  the  presence  or  absence  of  a  light 
clearly  had  naught  to  do  with  the  tragedy. 
Chicago  R.  I.  &  P.  R.  Co.  v.  Bednorz,  67  III. 
App.  309. 

It  is  negligence  not  to  comply  with  an  or- 
dinance reqiiii'ing  moving  trains  approaching 
crossings  to  ring  bells;  but,  to  warrant  a 
recovery  for  personal  injuries,  the  failure  to 
obey  must  be  an  efficient  cause.  Illinois  C. 
R.  Co.  v.  Klein,  95  111.  App.  220. 

To  entitled  one  injured  by  a  railroad  train 
moving  within  a  city  faster  than  a  municipal 
speed  ordinance  allows  to  an  action,  it  must 
be  shown  that  the  excessive  speed  was  the 
proximate  cause  of  the  injury.  Missouri  P. 
R.  Co.  T.  Chick,  6  Kan.  App.  480,  50  Pac. 
605. 

To  enable  one  injured  by  a  railroad  train 
running  through  a  town  at  a  higher  rate  of 
speed  than  its  ordinance  permits  to  recover, 
it  must  appear  that  the  injury  was  the  con- 
sequence of  the  excessive  speed.  Philadel- 
phia, W.  &  B.  R.  Co.  V.  Stebbing,  62  Md. 
604. 

That  the  violation  of  the  ordinance  was 
the  proximate  cause  of  the  injury.  Reidel 
V.  Philadelphia,  W.  &  B.  R.  Co.  87  Md.  153, 
67  Am.  St.  Rep.  328,  39  Atl.  507. 

The  mere  violation  of  «  municipal  ordi- 
6L.RJL(N£.) 


naaoa  limiting  railroad  speed  within  the  city 
limits  will  nui,  waiiani,  u  recovery  ugiuusi,  a 
railroad  company  for  negligently  killin;^  a 
person,  without  proof  that  the  excess  speed 
was  the  proximate  cause  of  the  homicide. 
Cumberland  &  P.  R.  Co.  ▼.  State,  73  Md.  74, 
20  Am.  St.  Rep.  671,  20  Atl.  785. 

The  mere  violation  of  a  municipal  ordi- 
nance limiting  the  speed  of  railroad  trains 
does  not  afford  a  person  injured  by  a  train 
going  at  the  excess  speed  any  action  when 
the  higher  speed  did  not  cause  the  injury. 
Stahl  V.  Lake  Shore  &  M.  S.  R.  Co.  117 
Mich.. 273,  76  N.  W.  629. 

When  a  law  forbids  railroad'  trains  to 
run  through  incorporated  towns  faster  than 
6  miles  an  hour,  mere  excessive  speed  will 
not  entitle  an  injured  person  to  recover,  un- 
less it  is  the  proximate  cause  of  his  injury. 
Alabama  &  V.  R.  Co.  v.  Carter,  77  Miss.  511, 
27  So.  993. 

It  is  negligence  for  a  railroad  company  to 
run  a  locomotive  in  a  city  at  a  rate  of  speed 
prohibited  by  a  municipal  ordinance  wnich 
the  city  has  been  authorized  to  pass;  but, 
unless  the  violation  of  such  ordinance  causes 
the  injury  sued  for,  it  is  not  a  ground  of  re- 
covery. Kelley  v.  Hannibal  &  St.  J.  R.  Co. 
75  Mo.  138. 

When  an  injury  results  from  the  violation 
of  a.  valid  municipal  railroad  speed  ordi- 
nance the  railroad  company  is  liable;  but, 
unless  it  is  shown  that  the  injury  was  caused 
by  the  excessive  speed,  there  is  no  liability. 
Bowman  v.  Chicago  &  A.  R.  Co.  85  Mo.  533. 

Unless  the  violation  of  a  municipal  ordi- 
nance regulating  the  movement  of  railroad 
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riew  of  the  actual  physical  facts  not  con- 
troverted by  defendant,  its  admisaion  is  no 
ground  for  a  reversal  of  the  judgment.  He 
had  testified  he  was  familiar  with  the  speed 
of  trains  running  20  or  25  miles  an  hour, 
and  that,  in  his  judgment,  it  waa  running 
about  tliat  fast. 

We  have  considered  all  the  propositions 
advanced  for  a  reversal  of  the  judgment, 
and,  in  our  opinion,  there  was  no  reversible 
error  committed  on  the  trial,  and  the  judg- 
ment is  affirmed. 

Brace,  Ch.  J.,  and  Burgess,  Valliant,  Fox, 
and  Lamm,  JJ.,  concur. 

Marshall,  J.,  dissenting: 

I  am  unable  to  concur  in  all  that  is  Sliid 
in  the  majority  opinion  in  this  case,  and 
feel  that  it  is  |ny  duty  to  express  my  rea- 
sons therefor,  not  with  any  idea  that  it 
will  do  any  particular  good  at  tliis  time, 
but  for  the  purpose  of  placing  myself  on 
record  with  respect  to  the  main  question 
discussed  and  decided  in  this  cause.  There 
are  many  principles  of  law  stated  in  the  ma- 
jority opinion  with  which  I  fully  concur; 
and,  for  the  purpose  of  clearly  defining  my 
sittitude  in  this  case,  I  deem  it  best  at  the 


outset  to  state  iVherein  I  concur  and  wherein 
I  dissent. 

The  following  principles  of  law  have 
passed  into  axioms,  and  I  wish  distinctly  to 
be  understood  as  fully  agreeing  to  them. 
They  are  as  follows :  First.  I  agree  that  the 
charter  of  St.  Louis  has  all  the  effect  of  a 
l^slative  charter.  Second.  I  agree  that, 
under  the  charter  of  St.  Louis,  that  city 
has  the  power  to  control  the  use  of  its 
streets,  to  abate  nuisances,  to  regulate  the 
running  or  speed  of  railroads  inside  of  the 
corporate  limits,  and,  under  the  general 
welfare  clause,  to  pass  such  ordinances,  not 
inconsistent  with  the  provisions  of  the  char- 
ter or  the  laws  of  the  state,  as  may  be  ex- 
pedient in  maintaining  the  peace,  good  gov- 
ernment, health,  and  welfare  of  the  city, 
"and  to  enforce  the  same  by  fines  and  pen- 
alties, not  exceeding  $500.00,  and  by  for- 
feitures not  exceeding  $1,000.00."  Third. 
I  agree  that  the  city  cannot  appropriate 
the  streets  to  any  use  that  will  practically 
deprive  the  public  of  the  use  of  the  streets. 
Fourth.  I  agree  that  the  state  may  lawfully 
delegate  a  portion  of  its  police  power  to  the 
city,  and  the  city  may  exercise  that  power 
within  its  corporate  limits.  Fifth.  I  agree 
that  the  city  ordinance  under  discussion  in 
this   case    (being  §   I7B0  of  the  Municipal 


trains  within  the  corporate  limits  is  the 
proximate  cause  of  an  injury,  the  injured 
person  has  no  action  on  that  ground  against 
the  violator.  Raiferty  v.  Missouri  P.  R.  Co. 
91  Mo.  33,  3  S.  W.  393. 

The  mere  violation  of  a  municipal  ordi- 
nance regulating  the  movement  of  railroad 
trains,  and  forbidding  the  obstruction  there- 
by of  street  crossings  within  the  corporate 
limits,  is  not  sufficient  to  enable  an  injured 
person  to  recover  from  an  offending  rail- 
road company  unless  the  violation  was  the 
proximate  cause  of  the  iniury.  Hudson  v. 
Wabash  Western  R.  Co.  101  Mo.  13, 14  S.  W. 
16. 

While  the  running  of  railroad  cars  in  a 
city  in  violation  of  an  ordinance  regulating  i 
speed  is  in  and  of  itself  negligence,  still,  it  i 
must  be  shown  that  the  neglio;ence  in  that 
respect  had  some  agency  in  nrodncing  the 
injury  complained  of,  for,  otherwise,  the 
negligent  act  goes  for  naught  in  the  particu- 
lar case.  Walsh  v.  Missouri  P.  R.  Co.  102 
Mo.  582,  14  S.  W.  873,  15  S.  W.  757. 

A  recovery  for  an  injury  by  a  railroad 
train  cannot  be  had  upon  mer«  proof  that  it 
was  running  at  the  time  in  violation  of  a 
municipal  speed  ordinance;  but  it  must  be 
proved  as  well  that  the  violation  was  the 
proximate  cause  of  the  injury.  Bluedorn  v. 
Missouri  P.  R.  Co.  121  Mo.  258,  24  S.  W.  57, 
26  S.  W.  043. 

To  warrant  a  recovery  for  an  injury  in- 
flicted by  a  railroad  train  running  at  an  ex- 
eessive  speed  within  the  limits  of  a  city  in 
Tiolation  of  the  municipal  ordinance,  the  in- 
Jury  must  have  resulted  from  the  excessive 
6LJK.A.(N£.) 


speed.     Evans  &  H.  Fire  Brick  Co.   v.  St. 
Louis  &  S.  F.  R.  Co.  17  Mo.  App.  624. 

The  violation  of  a  municipal  railroad 
speed  ordinance  must  be  the  cause  of  an  in- 

i'ury  to  warrant  a  recovery.  Harlan  v.  Wa- 
lash,  St.  L.  ft  P.  R.  Co.  18  Mo.  App.  483. 

The  violation  of  a  valid  municipal  ordi- 
nance regulating  the  speed  of  railway  trains 
is  negligence  per  se;  but  it  nevertheless  af- 
ford no  ground  of  action  for  damages  un- 
less it  is  the  proximate  cause  of  the  injury 
of  which  plaintiff  complains.  Lowry  v.  St. 
Louis  ft  H.  R.  Co.  40  Mo.  Ado.  654. 

It  is  negligence  per  »e  to  run  a  railroad 
train  in  a  city  at  a  rate  of  speed  exceeding 
what  is  allowed  by  municipal  ordinance; 
but  this  will  not  authorise  a  recovery  for  per- 
sonal injuries  unless  the  excessive  speed  was 
their  proximate  cause.  Chicago  &  A.  R.  Co. 
V.  Kansas  City  Suburban  Belt  R.  Co.  78 
Mo.  App.  245. 

To  justify  a  recovery  against  a  railroad 
company  for  injuries  inflicted  by  its  oars 
when  violating  a  municipal  ordinance  com- 
manding the  presence  of  a  watchman  on  cars 
kicked  across  a  street,  the  violation  must 
have  been  the  proximate  cause  of  the  injury. 
Wilson  V.  Atlantic  Coast  Line  R.  Co.  (N.  C.) 
56  8.  K  257. 

The  violation  of  a  municipal  railroad 
speed  ordinance,  while  evidence  of  negligence 
of  the  railroad  company,  does  not  entitle  a 
person  injured  to  recover  unless  such  viola- 
tion was  the  proximate  cause  of  the  injury. 
Cincinnati,  H.  ft  D.  K.  Co.  v.  Murphy,  18 
Ohio  C.  C.  298. 

The  mere  violation  of  a  municipal  railroad 
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Code  of  St.  Louis,  commonly  known  aa  tbe 
"vigilant-watch  ordinance")  is  a  valid  police 
regulation,  and  within  the  power  of  the 
city  to  enact,  and,  as  such,  is  binding  upon 
all  individuals  and  corporations  using  the 
streets,  and  needs  no  acceptance  fay  any  such 
persons  or  corporations  to  make  it  binding 
as  a  police  r^ulation.  Sixth.  I  agree  that 
the  city  cannot  contract  away  its  police 
power,  or  bind  itself  by  contract  not  to  exer- 
cise it.  Seventh.  I  admit  that  there  is  an  ir- 
reconcilable conflict  between  the  case  of  Karle 
V.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  55  Mo. 
476,  and  the  cases  following  it,  and  the 
case  of  Fath  v.  Tower  Grove  ft  L.  R.  Co. 
105  Mo.  545,  13  L.R.A.  74,  16  S.  W.  913, 
and  the  cases  following  it;  and  that  fbr 
some  unexplainable  reason  these  two  lines 
of  cases  have  been  running  along  through 
the  Reports  when  they  could  not  be  recon- 
ciled, and  when  they  both  depend  upon  the 
same  principles  of  law,  and  cannot  logically 
be  distinguished  or  differentiated.  But  I 
do  not  think  any  of  these  matters  are  at 
all  decisive  of  the  question  involved  dn  this 
case. 

On  the  other  hand,  I  deny:  First.  That 
the  legislature  of  the  state  could  constitu- 
tionally delegate  to  the  city  power  to  enact 
a  law  that  would  create  a  right  of  civil  ac- 
tion between  citizens  inter  sese.  Second,  I 
deny  that  the  power  conferred  by  the  char- 


ter of  St.  Louis  upon  the  city  to  regulate 
the  use  of  its  streets,  to  abate  nuisances,  to 
regulate  the  speed  of  railroads,  or  the  gen- 
eral welfare  clause,  confers  upon  the  city 
the  right  to  create  such  a  ciTil  cause  of  ac- 
tion between  citizens  inter  aeae.  Third.  I 
deny  that  such  a  right  of  action  between 
citizens  inter  sese  can  arise  out  of  a  mere 
police  regulation.  Fourth.  I  deny  that  even 
if  such  a  power  is  conferred  by  the 
charter  of  St.  Louis,  or  if  such  power  can 
arise  out  of  a  mere  police  regulation,  the 
city  of  St.  Louis  has  even  attempted  to  exer- 
cise such  a  power.  On  the  contrary,  I  as- 
sert that  no  such  a  law  has  been  enacted 
by  the  city,  and  that  no  intention  so  to  do 
can  be  properly  gleaned  from  the  vigi- 
lant-watch ordinance,  or  from  any  other 
ordinance  that  the  city  has  enacted.  Fifth. 
I  deny  that  the  discussion  of  the  question 
here  involved  was  unnecessary  to  the  deci- 
sion of  the  case  of  Fath  v.  Tower  Orore  & 
L.  R.  Co.  supra,  and  assert  that,  if  such  dis- 
cussion was  unnecessary  to  the  decision  of 
that  case,  it  is  likewise  tmnecessary  to  the 
decision  of  the  case  at  bar,  for  the  two 
cases  are  identical  in  this  respect.  Sixth.  I 
deny  that  the  vigilant-watch  ordinance  is 
simply  declaratory  of  the  common  law,  and 
assert  that,  if.it  is,  it  adds  nothing  to  the 
common  law,  and,  moreover,  assert  that  it 
is  not  in  the  power  of  the  city  to  pass  an 


speed  ordinance  without  proof  that  it  was 
the  proximate  cause  of  the  injury  will  not 
justify  submitting  to  a  jury  the  question  of 
a  railroad  company's  negligence.  Texas  & 
P.R.  Co.  V.  Ball,  96  Tex.  622,  75  S.  W.  4. 

The  running  of  a  railroad  train  upon  a 
city  street  without  continually  ringing  a 
bell,  and  at  an  excessive  rate  of  speed,  in 
violation  of  municipal  ordinances,  is  negli- 
gence in  the  railroad  comnany;  but  to  be  ac- 
tionable it  must  in  some  manner  occasion 
the  injury.  Missouri,  K.  &  T.  R.  Co.  v.  Car- 
dena,  22  Tex.  Civ.  App.  300,  54  S.  W.  312. 

The  failure  of  a  railroad  company  to  com- 
ply with  municipal  ordinances  limiting 
railroad  speed  and  requiring  moving  locomo- 
tives to  ring  bells  within  the  city  consti- 
tutes negligence  as  respects  a  traveler  in- 
jured in  the  street;  but  actionable  negli- 
gence only  when  it  contributes  to  the  in- 
jurv.  International  &  G.  N.  R.  Co.  v.  Hall, 
35  Tex.  Civ.  App.  545,  81  S.  W.  82. 

The  disregard  of  a  municipal  ordinance 
limiting  the  speed  of  railroad  trains  nmning 
in  the  city  limits,  by  a  train  which  runs 
down  a  person  on  the  track,  is  negligence  in 
the  railroad  company;  but,  to  warrant  a 
recovery  against  it,  such  negligence  must  be 
the  proximate  cause  of  the  injury.  Inter- 
national &  G.  N.  R.  Co.  V.  Jackson  (Tex. 
Civ.  App.)  90  S.  W.  918. 

While  it  is  well  settled  that  moving  a 
railroad  train  in  a  city  in  violation  of  its 
ordinances  requiring  the  bell  on  its  engine  to 
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ring  continuously  is  in  itself  negligence,  such 
negligence  alone  will  warrant  a  recovery  for 
personal  injuries  only  when  it  appears  that 
obedience  to  the  ordinance  would  have  pre- 
vented the  injury,  but  not  otherwise. 
Sehmitt  v.  Missouri  P.  R  Co.  160  Mo.  43,  60 
S.  W.  1043. 

Nevertheless,  when  the  testimony  shows 
that  a  railroad  company  violated  the  law 
in  running  a  train  to  and  over  a  public 
crossing,  an  instruction  that  a  railroad  com- 
pany will  not  be  liable  for  an  injury  simply 
because,  when  it  happens,  the  train  may  be 
running  or  handled  in  a  manner  forbidden 
by  law,  unless  the  failure  to  comply  with 
the  law  operates  as  a  cause  of  the  injury,  is 
properly  refused.  East  Tennessee,  V.  &  O. 
R.  Co.  V.  Warmack,  86  Ga.  351,  12  S.  £. 
813. 

2.  The  application. 

The  question  whether  the  violation  of  • 
municipal  ordinance  is  the  cause  of  an  in- 
jury suffered  by  an  individual  is  not  whether 
it  is  the  efficient  cause,  causa  causans,  but 
whether  it  is  causa  sine  qua  non,  a  cause 
which,  if  it  had  not  existed,  no  injury  would 
have  taken  place.  This  is  the  sense  in  which 
the  law  uses  the  term  "proximate  cau8«"  id 
such  a  connection.  Whether  or  not  the  vio- 
lation causes,  in  this  sense,  the  injury,  is  a 
question  of  fact,  unless  the  causal  connee- 
tion  is  evidently  not  proximat*.    Hay 
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ordinance  that  is  simply  declaratoiy  of  the 
common  law.  Seventh.  I  deny  that  the 
cases  frOm  other  jurisdictions  cited  in  the 
majority  opinion  herein,  and  in  Jackson  t. 
Kansas  City,  Ft.  S.  &.  M.  R.  Co.  161  Mo.  «2I, 
80  Am.  St.  Rep.  650,  58  S.  W.  32,  can 
be  properly  considered  authority  or  prece- 
dent for  the  decision  of  this  case,  be- 
cause the  laws  in  such  other  jurisdictions 
either  expressly  permit  tiie  delegation  by 
the  state  of  legislative  powers  to  a  city,  or 
the  state  statutes  expressly  give  the  right 
of  action  to  citizens  inter  aeae,  arising  out  of 
a  violation  of  a  municipal  police  regulation, 
or  else  such  oases  were  not  carefully  con- 
sidered, and  are  inaccurate,  illogical,  and 
unscientific.  Moreover,  I  assert  that,  un- 
der the  C<mstitution  and  laws  of  this  state 
and  the  decisions  of  this  court,  the  power 
to  make  a  law  that  will  afford  a  right  of 
civil  a«tion  between  citizens  inter  seae  can- 
not be  delegated  to  a  municipality. 

These  general  principles,  and  this  separa- 
tion of  those  things  in  the  majority  opinion 
which  I  agree  to  and  which  I  dissent  from, 
reduce  the  discussion  of  this  case  to  a  nar- 
row compass.  The  discussion  natui^ally  di- 
vides itseii  into  three  principal  considera- 
tions, to  wit:  First.  Can  the  legislature 
delegate  to  a  city  the  power  to  enact  a  law 
thai  will  afford  the  basis  of  a  civil  action 
between  citizens  inter  teaet    Second.     Can 


such  a  right  of  action  arise  out  of  a  mere 
police  regulation!  And,  subsidiary  to  this 
inquiry,  can  there  be  any  logical,  reason- 
able, and  scientific  distinction  made  be- 
tween the  violation  of  the  vigilant-watch 
ordinance,  and  a  violation  of  the  ordinance 
requiring  citizens  to  remove  ice  from  the 
sidewalk  in  front  of  their  property,  or  a 
violation  of  any  other  police  regulation! 
Third.  If  the  city  of  St.  Louis  has  such  a 
power  under  its  charter,  has  it  enacted  any 
such  law,  or  has  it  simply  enacted  police 
regulations,  and  prescribed  penalties  for  the 
violation  thereof,  and  are  such  penalties  the 
sole  remedy  afforded  by  such  regulations, 
and  have  the  courts  the  right  to  punish  the 
offender  in  any  other  manner  than  is  pre- 
scribed by  such  regulations! 

1.  Can  the  legislature  delegate  to  a  city 
the  power  to  enact  a  law  that  will  afford 
the  basis  of  a  civil  action  between  citizens 
inter  aeeet  Section  1  of  article  4  of  the  Con- 
stitution prescribes  that  "the  legislative 
power,  subject  to  tiie  limitations  herein  con- 
tained, shall  be  vested  in  a  senate  and 
house  of  representatives,  to  be  styled,  "The 
general  assembly  of  the  state  of  Missouri.' " 
This  court,  in  Opinion  of  Supreme  Ct. 
Judges  on  Twp.  Organization  Law,  55  Mo. 
208,  said: .  "It  is  admitted,  I  think,  by  aU, 
that  ti>is  power  to  legislate  and  enact  laws 
cannot  be  delegated  by  the  general 


Michigan  C.  R.  Co.  Ill  U.  S.  228,  28  L.  ed. 
410,  4  Sup.  a.  Rep.  369. 

When  a  railroad  company  negligently  and 
carelessly  runs  a  heavy  freight  train  carry- 
ing oil  over  a  defective  and  unsafe,  track, 
tlm>ugh  a  city  in  the  night,  at  a  high  and 
dangerous  speed  in  violation  of  a  municipal 
ordinance,  it  is  guilty  of  a  positive  wrong, 
and  not  of  mere  passive  negligence,  which 
makes  it  liable  for  loss  sustained  by  the 
burning  of  the  property  of  an  a,ajacent  land- 
owner through  the  wrecking  of  the  train  and 
ignition  of  the  oil  as  the  oroximate  and  nat- 
ural result  of  such  negligence.  Lake  Erie 
&  W.  R.  Co.  V.  Lowder,  7  Ind.  App.  647,  34 
N.  E.  747. 

When  a  municipal  ordinance  forbids  any 
railroad  locomotive,  train,  or  car  to  be  run 
within  the  city  limits  at  a  greater  speed 
than  4  miles  an  hour,  and  also  without  ring- 
ing a  bell  while  in  motion;  and  a  train 
strikes  and  kills  a  domestic  animal  at  a 
•treet  crossing  while  running  at  least  6 
miles  an  hour, — while  the  testimony  in  an 
action  for  damages  by  the  owner  is  conflict- 
ing as  to  the  ringing  of  any  bell,  the  jury 
is  at  liberty  to  find  the  railroad  company 
guilty  not  only  of  negligence,  but  of  proxi- 
mate negligence,  of  which  the  slaughter  of 
the  animal  is  the  direct  consequence.  Fritz 
V.  First  Div.  St.  Paul  ft  P.  R.  Oo.  22  Minn. 
404. 

If  it  is  established  that  a  municipal  ordi- 
nance limiting  railroad  speed  within  the  mu- 
ff L.R.  A.  (N.S.) 


nicipality  has  been  violated,  and  a  person  or 
property  injured  by  a  railroad  train  in  the 
act  of  violating,  it  will  be  presumed,  in  the 
absrace  of  countervailing  evidence,  that  the 
injury  was  caused  by  the  violation  of  the 
ordinance.  Schlereth  v.  Missouri  P.  R.  Co. 
96  Mo.  509,  10  S.  W.  66. 

The  violation  of  a  municipal  ordinance  for- 
bidding safety  gates  at  a  railroad  street 
crossing  to  be  kept  lowered  for  an  undue  and 
unreasonable  length  of  time  cannot  be 
deemed  the  proximate  cause  of  an  injury  to 
one  who  goes  upon  a  railroad  track  and  is 
run  down  while  the  safety  gates  are  down. 
Simmons  v.  Pennsylvania  R.  Co.  199  Pa. 
232,  48  Atl.  1070. 

When  a  death  happens  at  a  highway 
crossing  in  a  city  by  impact  of  a  railroad 
train  running  at  a  rate  of  speed  prohibited 
by  municipal  ordinance,  a  question  for  the 
jury  is  presented  as  to  whether  or  not  the 
deceased  could  have  crossed  in  safety  had 
the  ordinance  been  obeyed.  Chicago  &  N. 
W.  R.  Co.  V.  Des  Lauriers,  40  111.  App.  664. 

If  an  animal,  without  the  fault  or  neglect 
of  its  owner,  was  killed  at  a  oity  street 
crossing  by  a  railroad  train  running  at  a 
greater  rate  of  speed  than  is  allowed  by  the 
municipal  ordinance,  and  without  ringing  a 
bell  as  required  thereby,  a  question  of  fact 
is  raised,  to  be  determined  by  the  jury, 
whether  the  failure  to  obey  the  wdinance 
caused  the  injury  to  the  animaL    Ohio  A  M. 
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biy  to  any  other  body,  or,  in  other  words, 
that  there  can  be  no  statute  or  law  passed 
without  the  will  of  tibe  general  assembly  of 
the  state,  expressed  in  the  required  form." 
In  State  ex  rel.  Dome  v.  Wilcox,  46  Mo., 
loc.  cit.  461,  this  court  said:  "It  is  un- 
doubtedly true  that,  under  our  form  of  gov- 
ernment, laws  must  be  enacted  by  the  legis- 
lative bodies  to  which  the  legislative  power 
is  committed  by  the  Constitution.  The 
legislators  cannot  devest  themselves  of  the 
responsibility  of  enacting  laws  by  a  refer- 
ence of  the  questions  of  their  passage  to 
their  constituents."  6  American  &  English 
Enc.  of  Law,  2d  ed.  p.  1020,  lays  down 
the  doctrine  as  fbllows:  "To  the  l^slative 
department  of  government  is  confided 
the  authority,  under  the  Constitution  or 
frame  of  government,  to  make,  alter,  or  re- 
peal laws.  ...  It  is  a  doctrine  fre- 
quently reiterated  by  the  courts  that  the 
functions  of  the  legislature  must  be  exer- 
cised by  it  alone,  and  cannot  be  delegated." 
The  same  author  says:  "The  term  legisla- 
tive power*  means  the  power  or  authority, 
under  the  Constitution  or  frame  of  govern- 
ment, to  make,  alter,  or  repeal  laws."  18 
Am.  &  Eog.  Enc.  Law,  2d  ed.  p.  822.  The 
l^slative  power  is  defined  as  "that  of  one 
of  the  three  great  departments  into  which 
the  powers  of  government  are  distributed, — 
le^slative,  executive,  and  judicial, — ^which  is 


concerned  with  enacting  or  establishing,  and 
incidentally  with  repealing  laws."  State 
ex  rel.  Yancey  v.  Hyde,  121  Ind.  26,  22  N. 
E.  644;  Evansville  v.  State,  118  Ind.  441, 
4  L.R.A.  93,  21  N.  E.  267.  This  doctrine  is 
so  axiomatic  in  the  law  of  this  state  that 
further  citation  of  authority  is  unnecessary. 
Chap.  45,  {  4151,  Rev.  Stat.  1899,  pre- 
scribes that  "the  common  law  of  England, 
and  all  statutes  and  acts  of  Parliament  made 
prior  to  the  fourth  year  of  the  reign  of 
James  I.,  and  which  are  of  a  general  nature, 
not  local  to  tluit  Kingdom,  which  common 
law  and  statutes  are  not  repugnant  to  or  in- 
consistent with  the  Constitution  of  the 
United  States,  the  Constitution  of  this  state, 
or  the  statute  laws  in  force,  for  the  time 
being,  shall  be  the  rule  of  action  and  deci- 
sion in  this  state,  any  law,  custom,  or  usage 
to  the  contrary  notwithstanding."  Black- 
stone  defines  law  to  be  "a  rule  of  civil  con- 
duct prescribed  by  the  supreme  power  in  a 
state,  commanding  what  is  right  and  pro- 
hibiting what  is  wrong."  1  CUtty's  Bl. 
Com.  p.  29.  In  Badgley  ▼.  St.  Louis,  149 
Mo.  122,  50  S.  W.  817,  this  court  had  be- 
fore it  the  validity  of  the  section  of  the  char- 
ter of  St.  Louis  which  provides  that  when- 
ever the  city  shall  be  liable  in  an  action 
for  damages,  by  reason  of  the  unauthorized 
and  wrongful  acts,  or  of  the  negligence, 
carelessness,  and  unskilfulness  of  any  per- 


R.  Co.  V.  Craycraft,  6  Ind.  App.  335,  32  N. 
E.  297. 

Evidence  that  a  railroad  train  was  run- 
ning in  a  city  at  a  rate  of  speed  prohibited 
by  municipal  ordinance,  and  that  the  high 
rate  of  speed  was  the  proximate  cause  of  the 
killing  of  live  stock,  supports  a  verdict 
against  the  railroad  company  in  favor  of  the 
owner  of  the  animals.  CLeary  v.  Chicago, 
R.  I.  4  P.  R.  Co.  (Iowa)  103  N.  W.  362. 

The  violation  of  a  municipal  ordinance  re- 
quiring a  bell  to  ring  continuously  on  a 
moving  railroad  engine  is  negligence  which, 
alone,  will  warrant  a  recovery  for  an  in- 
jury which  obedience  to  the  ordinance  would 
have  prevented.  Hanlon  v.  Missouri  P.  R. 
Co.  104  Mo.  381,  16  S.  W.  233. 

When  a  railroad  company  ran  its  trains 
through  a  city  at  a  greater  rate  of  speed 
than  is  permitted  by  a  municipal  ordinance, 
and  stock  was  killed  by  a  train  so  running, 
the  slaughter  will  be  presumed  to  have  been 
done  by  negligence  of  the  company  if  the 
jury  believe  from  the  evidence  that  the  in- 
jury would  not  have  happened  if  the  ordi- 
naooe  had  been  obeyed.  Union  P.  R.  Co.  v. 
Rassmussen,  25  Neb.  810,  13  Am.  St.  Rep. 
527,  41  N.  W.  778;  Chicago,  B.  &  Q.  R.  Co.  v. 
Richardson,  28  Neb.  118,  44  N.  W.  103. 

If  an  injury  resulted  from  the  violation 
of  a  valid  municipal  railroaa  speed  ordinance 
which  would  not  have  occurred  if  the  ordi- 
nance had  been  obeyed,  it  is  a  question  of 
6L.IUA.(N.8.) 


fact  for  the  jury  whether  or  not  the  viola- 
tion was  the  proximate  cause  of  the  injury. 
Tobin  v.  Missouri  P.  R.  Co.  (Mo.)  18  S.  W. 
096. 

In  an  action  for  negligently  CAoaing  death, 
proof  tending  to  show  that  the  railrocul  train 
which  killed  the  deceased  was  running  at 
the  time  without  ringing  a  bell  and  at  a  high 
rate  of  speed,  in  violation  of  a  municipal  or- 
dinance requiring  the  one  and  limiting  the 
other,  the  jury  is  warranted  in  concluding 
that,  if  the  speed  had  not  exceeded  that 
limited  by  the  ordinance,  the  accident  would 
not  have  happened.  Keim  v.  Union  R  & 
Transit  Co.  90  Mo.  314,  2  S.  W.  427. 

Although  the  violation  of  a  municipal  or- 
dinance regulating  the  movement  and  man- 
agement of  street  cars  in  the  city  may  not 
itself  be  a  ground  of  action,  yet,  if  the  vio- 
lation of  the  duty  imposed  for  the  safety  of 
the  public  is  the  cause  of  an  injury,  evidence 
of  tne  violation  is  prima  facie  evidence  of 
negligence.  Oates  v.  Union  R.  Co.  (R.  I.) 
63  AtL  676. 

The  violation  of  a  municinal  ordinance 
limiting  the  speed  at  which  railway  cars  or 
engines  may  run  within  the  corporate  limits, 
under  penalty  of  a  fine,  when  it  is  the  proxi- 
mate cause  of  an  injury  to  a  pferson  free 
from  contributory  negligence,  wanunts  a 
verdict  against  the  offending  railroad  com- 
pany. Texas  ft  P.  R.  Co.  t.  Moor*  (T«c 
Civ.  App.)  66  a  W.  248.         C" r^n>n\(> 
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son  or  corporation,  and  eucli  person  or  cor- 
poration shall  be  liable  to  an  action  on  the 
same  account  by  the  party  injured,  such 
person  shall  be  joined  in  tlie  suit  against 
the  oity  for  damages;  and  no  judgment  shall 
be  rendered  against  the  city  unless  judg- 
ment is  also  rendered  against  suoh  person. 
It  was  noted  in  the  case  that  said  provision 
of  the  charter  was  not  in  conflict  with  any 
express  statute  of  the  state.  Yet  it  was  held 
that  the  provision  of  the  charter  was  uncon- 
stitntional,  because  it  prescribed  a  different 
rule  of  civil  action  in  the  city  of  St.  Louis 
from  that  which  obtains  in  any  other  part 
of  the  state.  In  St.  Louis  v.  Howard,  119 
Mo.  41,  41  Am.  St.  Rep.  630,  24  S.  W.  770, 
the  validity  of  the  provision  of  the  city  char- 
ter which  prohibited  the  establishment  or 
operation  of  any  stone  quarry,  brickkiln, 
soap  factory,  slaughterhouse,  bone  or  render- 
ing factory  within  the  distance  of  300  feet 
of  any  dwelling  house  built  or  inhabited  be- 
fore such  opening,  location,  or  erection,  with- 
out the  consent,  in  writing,  of  the  owner  and 
occupant  or  occupants  of  every  such  house, 
was  involved.  And  it  was  held  that  the  pro- 
vision as  to  the  consent  of  the  owner  or  oc- 
cupant of  such  house  was  an  unconstitu- 
tional delegation  of  power  to  the  people.  In 
St.  Louis  V.  Russell,  lie  Mo.  248,  20  L.R.A. 
721,  22  S.  W.  470,  the  city  ordinance  pro- 
hibiting the  erection  of  a  livery  stable  on 


any  block  without  the  omiBent  of  the  owners 
of  one  half  of  the  ground  in  such  block  was 
held  to  be  an  unconstitutional  delegation  of 
legislative  power. 

There  are  two  kinds  of  powers  which  may 
be  conferred  upon  a  municipality.  The  first 
is  commonly  called  a  "legislative  power," 
and  the  second  a  "police  power."  The  term 
"legislative  power,"  as  so  applied  to  a  city, 
however,  means  only  the  power  to  pass  rules 
and  regulations  for  the  government  of  the 
municipality,  the  conduct  of  its  officers,  and 
the  conduct  of  the  citizens  with  respect  to 
the  municipality.  In  no  sense  does  the  term 
"legislative  power,"  when  used  in  reference 
to  a  municipality,  mean  the  right  to  enact 
a  law  that  will  be  the  rule  of  civil  action  be- 
tween citizens  inter  lese.  The  power  to  reg- 
ulate the  actions  of  citizens  between  each 
other,  that  may  be  exercised  by  the  mu- 
nicipality, arises  entirely  out  of  the  police 
power;  and  a  right  of  civil  action  cannot 
arise  out  of  a  mere  police  regulation.  Thus 
the  power  of  St.  Louis,  under  its  charter,  to 
regelate  the  use  of  its  streets,  to  abate  nui- 
sances, to  regulate  the  running  and  speed 
of  railroad  cars  or  other  vehicles,  or  to  pass 
ordinances  for  the  peace,  good  health,  and 
welfare  of  the  city,  is  a  mere  police  power; 
and  paragraph  14  of  {  24  of  article  3  of  the 
city  charter  gives  the  city  only  the  power  to 
enforce  such  regulations  by  fines  and  penal- 


j.  Pleading. 

A  demurrer  by  a  railroad  company  to  a 
complaint  by  a  person  injured  at  a  railroad 
street  crossing  in  a  eity  by  the  violation  of 
a  municipal  ordinance  limiting  the  speed  of 
locomotives  running  backwarl  within  the 
city  limits  to  4  miles  an  hour  is  without 
merit.  Birmingham  Belt  R.  Co.  v.  Oergan- 
ous,  142  Ala.  238,  27  So.  929. 

A  complaint  in  an  action  for  negligently 
causing  the  death  of  a  child,  which  alleges 
that  the  railroad  company  was  unlawfully 
and  negligently,  with  its  locomotives,  occu- 
pying a  street  crossing  in  violation  of  a 
municipal  ordinance,  sufficiently  charges  the 
company  with  negligence.  Denver,  T.  &  G. 
R.  Co.  V.  Robbins,  2  Colo.  App.  313,  30  Pac. 
261,434. 

To  entitle  a  municipal  ordinance  to  be  re- 
ceived in  evidence  in  an  action  against  a 
railroad  corporation  for  neglierently  killing 
one  trespassing  upon  its  track,  there  must 
be  an  allegation  of  its  requirements  in  the 
declaration,  as  otherwise  its  violation  is  not 
charged.  Blanchard  v.  Lake  Shore  &  M.  S. 
R.  Co.  126  ni.  416,  »  Am.  St.  Rep.  630,  18  N. 
B.  700. 

A  municipal  ordinance  regulating  the 
movement,  within  the  corporate  limits,  of 
railroad  trains,  is  the  basis  of  the  cause  of 
action,  and  a  necessary  part  of  the  case,  of 
one  injured  by  ita  violation.  East  St.  Louis 
5L.R.A.(N£.) 


Connecting  R  Co.  v.  Eggmann,  170  111.  638, 
62  Am.  St.  Rep.  400,  48  N.  E.  081. 

The  courts  in  different  states  are  not 
a^ed  as  to  the  necessity  of  oleading  mu- 
wcipal  railroad  ordinances  in  private  ac- 
tions. In  Illinois  they  must  be,  in  Missouri 
and  Minnesota  they  need  not  be,  pleaded. 

The  courts  do  not  take  judicial  notice  of 
municipal  ordinances.  If  such  are  material 
to  an  action,  they  must  be  specially  plead- 
ed,— at  least  in  substance.  Illinois  0.  R.  Co. 
V.  Ashline,  171  IIL  313,  49  N.  E.  621. 

Municipal  ordinances  are  like  private  and 
foreign  statutes,  and  cannot  be  judicially  no- 
ticed unless  specially  pleaded.  Chicago  West 
Div.  R.  Co.  V.  Klauber,  9  111.  App.  613. 

A  municipal  ordinance  limiting  the  speed 
of  railroad  trains  in  the  municipality  may 
be  put  in  evidence  without  being  specially 
pleaded,  in  a  case  alleging  negligence  gener- 
aUy.  Kiley  v.  Wabash,  St.  L.  &  P.  R.  Co. 
18  Mo.  App.  385;  Nutter  v.  Chicago,  R.  I. 
&  P.  R.  Co.  22  Mo.  App.  328;  Judd  v.  Wa- 
bash, St.  L.  A,  P.  R.  Co.  23  Mo.  App.  66; 
Welch  V.  Hannibal  &,  St.  J.  K,  Co.  26  Mo. 
App.  368;  Windsor  v.  Hannibal  &  St.  J.  R. 
Co.  45  Mo.  App.  123. 

In  an  action  against  a  railroad  company 
for  jiersonal  injuries  sustained  at  a  street 
crossing  by  means  of  a  train  running  at  a 
rate  of  speed  prohibited  by  a  municipal  or- 
dinance, where  defendant  is  charged  with 
negligence  in  running  the  train,  evidence  of 
the  excessive  speed  in  violatioB-^f  the  or- 
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ties  not  exceeding  $500,  and  by  forfeitures 
not  exceeding  $1,000,  and  nowhere  confers, 
or  attempts  to  confer,  upon  the  city  the 
right  to  enact  a  law  that  will  afford  the 
basis  of  a  civil  action  between  citizens  inter 
sese  for  the  violation  of  such  regulations. 
Thus,  it  is  obvious  that,  under  the  Consti- 
tution and  laws  of  this  state,  it  is  beyond 
the  power  of  the  legislature  to  delegate  to 
a  city  the  power  to  create  such  a  right  of 
civil  action;  and  it  was  clearly  beyond  the 
power  of  the  board  of  freeholders  who  framed 
the  charter  of  St.  Louis  to  confer  such  a 
power  upon  the  municipal  assembly.  I  deem 
further  discussion  of  this  branch  of  the  i 
case  unnecessary. 

2.  Can  such  a  right  of  action  arise  out  of 
a  mere  police  regulation  t  And,  subsidiary 
to  this  inquiry,  can  there  be  any  logical, 
reasonable,  and  scientific  distinction  made 
between  a  violation  of  the  vigilant-watch 
ordinance  and  a  violation  of  the  ordinance 
requiring  citizen^  to  remove  ice  from  the 
sidewalk  in  front  of  their  property,  or  a 
violation  of  any  other  police  regulation? 
Tiedcman,  in  his  excellent  work  on  State 
ft  Federal  Control  of  Persons  &  Property, 
vol.  1,  J  1,  says:  "The  private  rights  of  the 
individual,  apart  from  a  few  statutory 
rights,  which,  when  compared  with  the  whole 
body  of  private  rights,  are  insignificant  in 
number,  do  not  rest  upon  the  mandate  of 


municipal  law  as  a  source."  Bladcstone  de- 
fines the  police  power  to  be  "the  due  regula- 
tion and  domestic  order  of  the  Kingdom, 
whereby  the  individuals  of  the  state,  like 
members  of  a  well-governed  family,  are 
bound  to  conform  their  general  behavior 
to  the  rtries  of  propriety,  good  neighbor- 
hood, and  good  manners,  and  to  be  decent, 
industrious,  and  inoffensive  in  their  respec- 
tive stations."  4  Bl.  Com.  162.  Tiedeman 
sums  up  the  power  as  follows :  'It  is  to  be 
observed,  therefore,  that  the  police  power  of 
the  government,  as  understood  in  the  con- 
stitutional law  of  the  United  States,  is  sim- 
ply the  power  of  the  government  to  estab- 
lish provisions  for  the  enforcement  of  the 
common  as  well  as  civil  law  maxim,  Bie 
utere  tuo  ut  alienum  non  l<edat."  Tiede- 
man, State  &  Federal  Control  of  Persons  & 
Property,  p.  4. 

The  controlling  and  underlying  principle 
governing  all  police  regulation  is  that,  in 
all  organized  society,  certain  natural  rights 
must  b^  modified  or  abridged  so  that  there 
may  not  be  a  conflict  between  citizens  in 
their  interoourse  with  each  other.  Inasmuch 
as  no  citizen  can  compel  any  other  citizen 
to  forego  the  exercise  of  his  natural  rights, 
the  power  is  held  to  exist  in  the  govern- 
ment to  prescribe  such  regulations  as  will 
prevent  such  conflicts ;  and  such  police  regu- 
lations contemplate  a  penalty  for  the  viola- 


dinance  is  admissible  to  prove  neeligence, 
although  the  ordinance  itself  is  not  alleged 
in  the  complaint.  Faber  v.  St.  Paul,  M.  & 
M.  R.  Co.  29  Minn.  465,  13  N.  W.  902. 

k.  Ordinalicee  as  evidence. 

In  most  of  the  states  municipal  ordinances 
relating  to  railroads  and  their  operation 
within  the  corporate  limits  are.  at  least 
when  pleaded,  when  no  other  element  is 
lacking,  admissible  in  evidence  for  one  or 
another  purpose  in  private  actions. 

Municipal  ordinances  limiting  to  6  miles 
an  hour  the  speed  of  street  railroad  cars  at 
crossings,  and  requiring  warnings  by  bell  or 
gong  by  such  cars  approaching  crossings,  are 
admissible  in  evidence  upon  the  question  of 
negligence,  when  objected  to  onlv  upon  the 
ground  of  insufficient  pleading,  in  an  action 
for  personal  injuries.  Atlanta  Consol.  Street 
R.  Co.  V.  Foster,  108  Ga.  i^3,  33  S.  E.  886. 

Mimicipal  ordinances  regulating  the  speed 
of  railroad  trains  within  the  city  limits  are 
competent  evidence  in  actions  against  rail- 
road companies  for  injuries  to  property, 
where  it  is  charged  that  they  were  violated. 
Chicago  &  E.  1.  B.  Co.  v.  People,  120  111. 
667,  12  N.  E.  207. 

An  ordinance  regulating  the  movement  of 
railroad  trains  in  the  municipality  ordain- 
ing it  is  competent  evidence  upon  the  ques- 
tion of  a  railroad  company's  negligence  in 
killing  a  person  while  disobeying  its  pro- 
5L.R.A.(N.S.) 


visions.  Terre  Haute  &  I.  R.-  Co.  v.  Voelker, 
129  111.  540,  22  N.  E.  20;  St.  Louis,  A.  &  T. 
H.  R.  Co.  V.  Eggmann,  161  III.  165,  43  N.  E 
620. 

One  injured  by  a  locomotive  running  alon* 
upon  a  city  street  at  a  bigher  rate  of  speed 
than  a  municipal  ordinance  permits  "trains 
or  cars"  to  be  run  within  the  city  limits 
may,  in  his  suit  for  damages  against  the 
railroad  company  owning  and  operating 
such  engine,  give  such  ordinance  in  evidence. 
East  St.  Louis  Connecting  R.  Co.  v.  O'Hara, 
ISO  111.  580,  37  N.  E.  »I7,  AfBnning  49  HI. 
App.  282. 

In  an  action  against  a  railroad  corpora- 
tion for  killing  stock  within  the  limits  of 
a  village,  an  ordinance  of  such  village  pro- 
hibiting trains  from  running  at  higher  than 
a  stated  rate  of  speed  is  relevant  evidence. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Ahrens, 
42  111.  App.  434. 

The  admissibility  of  a  municipal  ordinancfs 
regulating  the  running  sneed  of  railroad 
trains,  the  ringing  of  engine  bells,  etc,  with- 
in the  city,  and  proof  of  its  violation  as  a 
circumstance  to  be  considered  by  the  jury 
in  a  personal  injury  action  in  deciding  tiie 
question  of  negligence,  is  settled  in  Indiana. 
St.  Louis  &  S.  £.  R.  Co.  v.  Mathias,  50  Ind. 
65. 

A  municipal  ordinaaee  limiting  the  speed 

at  which  railroad  trains  may  run  within  the 

dty,  and  forbidding  them  to  cross  streets 

when  not  under  controlling  motive  power,  ia 
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tion  thereof,  and  are  almost  univeraally  ao- 
companied  with  such  penalties.  Police  regu- 
lations are  rules  which  the  government  pre- 
scribes for  the  conduct  of  the  citizens,  and 
the  citizen  is  answerable  to  the  government 
for  the  violation  thereof.  This  power  is  very 
different  from  a  legislative  power.  Under 
the  latter  is  embraced  all  the  power  of  the 
state  to  prescribe  rights  and  duUes  of  citi- 
zens inter  sese,  and  to  afford  remedies  to 
the  citizens  fpr  all  violations  of  such  laws 
by  any  other  citizen.  Under  the  Constitu- 
tion of  this  state,  all  legislative  power  is 
vested  in  the  general  assembly,  and  cannot 
be  by  it  delegated  to  a  municipality.  Be- 
cause of  the  recognized  distinction  between 
a  mere  police  regulation  and  a  legislative 
power,  it  is  held  almost  universally  that  the 
former  can  be  delegated,  while  the  latter 
cannot.  The  legislative  powers  conferred 
upon  municipalities  in  this  state  are  limited 
to  the  right  of  the  municipality  to  enact 
rules  fbr  the  government  of  the  city,  its  ofiS- 
cers,  and  of  the  citizens  with  respect  to  the 
government.  Regulation  concerning  the  use 
of  streets;  the  erection  of  buildings;  the 
licensing  and  carrying  on  of  various  kinds 
of  business;  the  abating  of  nuisances;  the 
opening  and  operating  of  stone  quarries, 
slaughterhouses,  soap  factories,  vitriol  fac- 
tories, etc.;  the  establishment  of  a  system 
of  weights  and  measures;  the  manufactur- 


ing and  sale  of  articles  of  food;  prohibiting 
the  running  of  animals  at  large;  regulating 
the  speed  of  vehicles,  and  requiring  the  es- 
tablishment of  signals  therefor;  prohibiting 
the  construction  of  wooden  buildings;  pre- 
scribing precautions  against  fire;  providing 
for  the  peace,  good  government,  health,  and 
welfare  of  the  city  and  the  citizens  thereof, 
— are  mere  police  regulations,  and  the  power 
to  enact  the  same  is  usually  conferred  upon 
municipalities.  But  it  was  never  contem- 
plated that  a  violation  of  any  such  r^ula- 
tions  should  afford  a  right  of  a  civil  action 
by  one  person  against  another.  On  the  con- 
trary, it  was  not  only  contemplated,  but  is 
expressly  provided)  in  nearly  every  instance, 
that  the  power  conferred  in  this  respect 
upon  a  municipality  can  be  enforced  only  by 
a  fine  or  forfeiture. 

In  Norton  v.  St.  Louis,  97  Mo.  537,  11  S. 
W.  242,  this  court  held  that  the  ordinance 
of  the  city  of  St.  Louis  which  required  the 
owner  of  the  abutting  property  to  remove  ice 
from  the  sidewalk  in  front  thereof  was  a 
mere  police  regulation,  and  that  a  violation 
thereof  afforded  no  basis  for  a  civil  action 
by  the  person  injured  against  the  abutting 
owner.  But  in  Jackson  v.  Kansas  City,  Ft. 
S.  &  M.  R.  Co.  157  Mo.,  loo.  cit.  63^,  80  Am. 
St.  Rep.  650,  58  S.  W.  32,  a  distinction  was 
drawn  between  a  police  regulation  requir- 
ing such  abutting  owner  to  remove  ice  from 


admissible  in  evidence  in*an  action  for  negli- 
gently causing  death,  as  bearing  upon  the 
degree  of  care  exercised  by  deceased.  Meek 
▼.  Pennsylvania  Co.  38  Ohio  St.  632. 

Municipal  cnrdinances  regulating  the  move- 
ments and  restricting  the  speed  of  railroad 
trains  and  other  vehicles  in  the  corporate 
limits  are  properly  admitted  in  evidence  to 
show  the  law  of  the  road,  and  what  rate  of 
speed  ia  excessive,  and  whether  or  not  their 
violation  is  the  proximate  cause  of  an  in- 
jury ;  but  never  for  the  purpose  of  showing 
that  violations  of  their  terms  constitute  neg- 
ligence. Simmons  v.  Pennsylvania  R.  C^. 
199  Pa.  232,  48  Atl.  1070. 

Ordinances  restricting  railway  speed  are 
admitted  in  evidence  in  cases  of  personal  in- 
jury, where  negligence  is  charged,  as  exces- 
sively rapid  running,  when  they  are  not  un- 
reasonable, because  the  law  does  not  other- 
wise fix  a  rate  of  speed.  Buente  v.  Pittsburg, 
A.  &  M.  Traction  Co.  2  Pa.  Super.  Ct.  185. 

In  an  action  against  a  railroad  company 
of  personal  injuries  incurred  at  a  street 
crossing,  a  municipal  ordinance  making  it  a 
penal  offense  to  run  within  the  corporate 
limits  ajiy  railway  engine  or  car  at  greater 
than  a  named  rate  of  speed  is  admissible  in 
evidence.  Missouri,  K.  &  T.  R.  Co.  v.  Rey- 
nolds (Tex.  Civ.  App.)  26  S.  W.  879. 

The  state  of  Kentucky  is    an    exception. 
In  that  state  such  ordinances  are  not  re- 
ceived under  any  circumstances  in  private 
actions. 
SLJLA.(K£.) 


Without  regard  to  authorities  else- 
where, the  rule  in  Kentucky  is  announced, 
that  a  municipal  railroad  speed  ordinance 
cannot  make  the  running  of  trains  negligent 
unless  negligent  in  fact.  There  can  be  no  re- 
covery against  a  railroad  company  in  that 
state  in  any  case  where  the  action  depends 
upon  the  negligence  of  the  defendant,  unless 
negligence  is  established  by  the  proof  as  a 
matter  of  fact.  And  negligence  cannot  be 
fastened  on  the  oompany  by  some  local  po- 
lice regulation.  The  company  may  be  nun- 
ished  for  violating  such  an  ordinance,  but  in 
a  dvil  suit  the  well-defined  methods  must 
be  followed  in  .establishing  the  facts  on 
which  a  recovery  depends.  Louisville  &  N. 
R.  Co.  V.  Dalton,  102  Ky.  290,  43  S.  W.  431. 

A  municipal  ordinance  regulating  the 
speed  of  railroad  trains  passing  through  the 
municipality  cannot  render  negligent  con- 
duct which  is  not  in  fact  negligent  in  the 
running  of  trains,  and  hence  is  not  compe- 
tent evidence.  E.  L.  &  B.  S.  R.  Co.  v.  Beam, 
10  Ky.  L.  Rep.  682;  E.  L.  &  B.  S.  R.  Co.  v. 
Gartnell,  10  Ky.  L.  Rep.  777;  Louisville  & 
N.  R.  Co.  V.  Dalton,  supra. 

In  the  instances  when  municipal  ordi- 
nances limiting  railroad  speed  have  been 
held  admissible  in  evidence,  declared  the 
Kentucky  court  of  appeals  within  a  decade, 
their  entire  force  has  been  destroyed  by  in- 
structions, in  effect,  constraining  the  jury 
to  find  support  for  a  verdict  against  the 
railroad  company  on  some  other^ground  lof 
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the  sidewalk,  and  a  police  regulation  regu- 
lating the  speed  of  railroad  trains  within  the 
corporate  limits.  And  it  was  there  said  that 
the  distinction  consisted  in  this:  That  it 
is  the  duty  of  the  city  to  keep  its  sidewalks 
reasonably  safe  for  travelers,  and  that  it  is 
responsible  in  damages  for  failure  so  to  do; 
and  that  the  city  had  no  power  to  shift  this 
responsibility  upon  an  abutting  owner  with- 
out his  consent,  "because  in  no  sense  a  police 
regulation,"  while  the  regulation  of  speed  of 
trains  within  the  corporate  limits  of  the  city 
is  a  police  r^ulation.  In  other  words,  the 
distinction  was  stated  to  be  that,  where  the 
duties  enjoined  are  due  to  the  municipality 
or  public  at  large,  a  violation  of  the  police 
regulation  affords  no  foundation  for  such 
a  civil  action;  but  that,  where  the  police 
regulation  is  intended  to  regulate  the  ac- 
tion or  conduct  of  persons,  citizens,  or  cor- 
porations among  themselves,  a  violation 
thereof  will  afford  a  basis  for  such  an  ac- 
tion. I  do  not  think  such  a  distinction  can 
'agically  or  scientifically  be  drawn.  Both 
such  regulations  arise  out  of  the  police 
power  of  the  city.  The  power  of  the  city  to 
compel  a  property  owner  to  remove  ice  from 
the  sidewalk  in  front  of  his  property  derives 
its  force  solely  from  the  police  power  of  the 
city.  So  the  power  to  regulate  the  action 
and  conduct  of  citizens  inter  sese,  so  that 
each  may  have  proper  regard  for  the  rights 


of  the  other,  arises  solely  from  the  police 
power  of  the  city.  The  principle  upon  which 
the  liability  of  a  city  for  failure  to  remove 
snow  and  ice  from  sidewalks  rests  is  that 
the  snow  and  ice  constitute  a  nuisance,  and 
that  it  is  the  duty  of  the  city  to  remove 
nuisances  from  its  streets.  The  principle 
upon  which  speed  ordinances  or  vigilant- 
watch  ordinances  rest  is  that  trains  that  are 
TVXL  at  a  high  rate  of  speed  or  without  prop- 
er jcare  amount  to  a  nuisance  on  the  street. 
The  duty  to  prevent  or  remove  such  nui- 
sances rests  upon  the  city.  The  duty  can 
no  more  be  evaded  or  sbifted  in  the  one  case 
than  in  the  other.  Under  its  police  power, 
the  city  can  require  the  abutting  owner  to 
remove  the  snow  and  ice  from  the  sidewalk, 
and  can  prevent  the  railroad  from  running 
its  trains  in  such  manner  as  to  be  a  nuisance. 
But  the  power  of  the  city  to  punish  a  viola- 
tion of  such  r^^Iations  is  limited  both  by 
the  general  law  and  by  the  charter  of  the 
city  to  a  fine  or  penalty  or  a  forfeiture. 

It  is  worthy  of  note  in  this  connection 
that  the  distinction  made  in  the  Jackson 
Case,  supra,  between  the  liability  of  one  per- 
son to  another  for  the  violation  of  the  ordi- 
nance requiring  the  one  to  remove  ice  from 
the  sidewalk,  and  the  violation  of  the  speed 
ordinances  of  tiie  city,  is  said  to  exist  only 
as  to  such  instances  of  municipal  police 
regulation.     In  none  of  the  other  respects 


negligence  than  the  speed  named  in  the  or- 
dinance; and,  if  this  be  true,  the  introduc- 
tion of  the  ordinance  can  serve  no  purpose 
save  almost  necessarily  to  mislead  the  jury. 
Louisville  &  N.  R.  Co.  v.  Dalton,  supra. 

It  is  reversible  error  to  receive  in  evidence 
a  munioipal  ordinance  prohibiting  the  move- 
ment of  railroad  engines  and  cars  within 
the  municipal  limits  at  a  greater  rate  of 
speed  than  that  ncuned  therein,  in  an  action 
to  recover  damages  for  stock  killed  within 
the  city  limits  by  a  railroad  train  running  it 
a  higher  speed.  Southern  R.  Co.  v.  Wood,  21 
Ky.  L.  Rep.  675,  52  S.  W.  796. 

It  is  not  longer  an  open  question  in  Ken- 
tucky of  the  inadmissibility  of  a  municipal 
ordinance  limiting  the  speed  at  which  rail- 
road engines  and  cars  may  be  run  In  the 
city,  in  an  action  against  a  railroad  com- 
pany for  killing  stock,  grounded  upon  de- 
fendant's negligence.  In  such  a  case  the 
negligence  must  be  established  independent 
of  the  ordinance,  or  there  can  be  no  recovery. 
Ibid.,  CSting  with  approval  Dolfinger  v.  Jlsh- 
back,  12  Bush,  474,  and  Louisville  &  N.  R. 
Co.  v.  Dalton,  supra. 

While  there  is  a  conflict  of  authority  as 
to  the  effect  of  municipal  ordinances,  in  ac- 
tions against  railroad  companies  for  person- 
al injuries  sustained  by  travelers  in  the  city 
from  impact  with  trains  moving  at  higher 
speed  than  the  ordinances  permit,  it  is  set- 
tled in  Kentucky  that  such  ordinances  are 
not  admissible,  and  that  numing  trains  in 
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violation  of  them  is  not  negligence.  Ward 
V.  Illinois  C.  R.  Co.  22  Ky.  L.  Rep.  191,  66 
S.  W.  807. 

L  Excessive  speed. 

1.  A  question  of  fact. 

While  negligence  is  always  a  question  of 
fact  when  the  law  is  silent  touching  the 
speciflc  act  done  or  left  undone,  yet,  when 
an  act  is  expressly  enjoined  by  law,  it  is 
within  all  degrees  of  diligence  even  th« 
very  lowest,  and  to  omit  it  is  negligence  as 
a  matter  of  law.  Central  R.  &  Bkg.  Co.  v. 
Smith,  78  Ga.  694,  3  S.  E.  397. 

Whether  or  not  a  railroad  company  vio- 
lated a  municipal  ordinance  by  running  at  a 
prohibited  rate  of  speed  the  train  causing 
an  injury  is  purely  a  question  of  fact,  the 
determination  of  which  m  the  trial  court  up- 
on conflicting  testimony  is  conclusive.  CM- 
cago  ft  A.  R.  Co.  V.  Winters,  175  111.  293,  61 
K.  E.  901,  AflSrming  65  HI.  Apn.  435. 

Whether  or  not  a  train  is  moving  at  * 
speed  exceeding  what  a  city  ordinance  al- 
lows is  a  question  of  fact  for  the  jury.  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Pollock,  93  111.  App. 
483. 

S.  Negligence. 

To  run  a  locomotive  engine,  raflway  ear, 
or  train  within  the  oorponute*  Ul>M(fv  t>A  & 
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wherein  a  city  is  authorized  to  enact  police 
regulations  is  such  a  distinction  made.  The 
same  section  of  the  charter  which  confers 
upon  the  city  the  right  to  regulate  the  use 
of  its  streets  confers  upon  it,  also,  all  the 
power  it  has  to  enact  any  other  police  regu- 
lation; and  in  none  of  the  other  instances 
in  which  the  city  is  authorized  to  enact  such 
regulations  does  the  duty  provided  for  rest 
primarily  or  at  all  upon  the  city,  but  they 
all  relate  to  matters  concerning  the  conduct 
and  action  of  the  citizens  inter  *e^,  and  are 
enacted  purely  upon  the  principles  under- 
lying the  rule  of  "«ic  utere  tw>  ut  dlienum 
non  IcBdaa."  Thus,  the  city  is  given  power 
in  the  same  section  to  regulate  the  erection 
of  buildings;  the  carrying  on  of  various 
kinds  of  business;  the  abating  of  nuisances; 
the  opening  and  operating  of  stone  quarries, 
slaughterhouses,  soap  factories,  vitriol  fac- 
tories, etc.;  a  system  of  weights  and  meas- 
ures; tlM  manufacture  and  sale  of  articles; 
of  food;  the  running  of  animals  at  large; 
the  erection  of  wooden  buildings;  the  tak- 
ing of  precautions  against  fire;  and  for  the 
peace,  good  government,  health,  and  welftire 
of  the  city  and  the  citizens  thereof.  None  of 
these  are  duties  or  matters  devolving  upon 
the  city  in  its  corporate  capacity.  They  are 
all  matters  which  affect  the  citizens  of  the 
city  in  th«ir  relation  to  each  other.  And  the 
city,  as  a  political  body,  has  no  other  inter- 


est in  the  matter,  and  no  other  duty  cast 
upon  it,  except  to  control  the  conduct  of  the 
citizens  among  themselves.  All  such  matters 
stand  exactly  upon  the  same  footing  and 
rest  exactly  upon  the  same  l^al  principles 
as  the  regulating  of  the  speed  of  railroads 
or  vehicles  on  the  streets  or  in  the  city.  If 
the  violation  of  one  of  such  police  regula- 
tions affords  the  basis  of  a  civil  action  by 
one  who  is  injured  by  such  violation,  then 
the  violation  of  any  of  them  affords  the  same 
right.  I  am  totally  unable  to  comprehend 
upon  what  rule  of  construction  a  legitimate, 
scientific,  and  logical  distinction  can  be 
made  between  a  violation  of  any  such  regu- 
lation and  the  violation  of  an  ordinance 
which  requires  the  abutting  owner  to  remove 
ice  from  the  sidewalk  in  front  of  his  prem- 
ises. In  my  judgment,  no  such  distinction 
exists,  and,  if  the  violation  of  one  of  such 
police  regulations  affords  a  right  of  action 
by  the  person  injured,  then  the  violation  of 
any  other  affords  a  similar  right. 

The  majority  opinion  in  this  case  is  ex- 
pressly based  upon  the  proposition  that  the 
"vigilant-watch  ordinance"  is  a  police  regu- 
lation, and  that  the  city  had  no  power,  ex- 
cept its  police  power,  to  enact  sueh  an  ordi- 
nance. The  doctrine  that  the  violation  of 
the  speed  ordinances  of  the  city  constitutes 
n^ligence  per  se,  and  affords  a  right  of  civil 
action  to  the  person  injured,  was  first  an- 


nunicipality  at  a  markedly  higher  rate  of 
•peed  than  the  maximum  speed  allowed  by 
the  pertinent  municipal  ordinance,  in  many 
jurisdictions,  is  negligence.  Gothard  v.  Ala- 
bama 6.  S.  R.  Co.  67  Ala.  114;  Louisville  & 
N.  R  Oo.  V.  Webb,  00  Ala.  185,  11  L.R.A. 
674,  8  So.  518;  South  &  North  Ala.  R.  Co.  v. 
Donovan,  84  Ala.  141,  4  So.  142. 

"The  precise  question  was  decided  in  Got- 
hard V.  Alabama  Q.  S.  R.  Oo.  supra,  and 
that  decision  is  sustained  by  an  overwhelm- 
ing weight  of  authority."  South  &  North 
Ala.  R.  Co.  V.  Donovan,  84  Ala.  141,  4  So. 
142,  supra.  See  also  Alabama  G.  S.  R.  Co. 
V.  Anderson,  109  Ala.  290,  19  So.  516;  Bal- 
timore &  P.  R.  Co.  V.  Golway,  6  App.  D.  C. 
143;  Central  R.  &  Bkg.  Co.  v.  Brunswick  & 
W.  R.  Co.  87  Ga.  386,  13  S.  E.  520;  Terre 
Haute  &  L  R.  Co.  v.  Voelker,  31  111.  App. 
314;  HHnois  C.  R.  Oo.  v.  Murphy,  62  HI. 
App.  65;  Louisville  &  St.  L.  Consol.  R.  Co. 
V.  Gobin,  52  HI.  App.  565;  Lake  Erie  &  W.  R. 
Co.  V.  Norris,  60  lU.  App.  112;  Chicago,  B.  & 
Q.  R.  Co.  V.  Gundersen,  65  111.  Apt).  638;  Il- 
linois C.  R.  Co.  v.  Eetherii^ton,  83  IlL  610; 
Chicago  &  A.  R.  Co.  v.  Pulliam,  111  111.  App. 
305,  Affirmed  in  208  HI.  456,  70  N.  E.  460; 
Pittsburg,  C.  &  St.  L.  R  Oo.  v.  Bennett, 
9  Ind.  App.  92,  35  N.  E.  1033;  Geveland,  C. 
C.  &  St.  L.  R.  Co.  ▼.  Adair,  12  Ind.  App. 
669,  39  N.  E.  672,  Rehearing  denied  in  12 
Ind.  App.  693,  40  N.  E.  822;  Louisville,  N. 
A.  &  C.  R.  Co.  V.  Stephens,  13  Ind.  App. 
146,  40  N.  E.  148;  Shirk  t.  Wabash  R  Co. 
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14  Ind.  App.  126,  42  N.  E.  656;  Indianapolis 
Union  R.  Co.  v.  Neubacher,  16  Ind.  App.  21, 
43  N.  E.  676,  44  N.  E.  669;  Dull  v.  Cleve- 
land, a  a  &  St.  L.  R.  Oo.  21  Ind.  App.  671, 
52  N.  E.  1013;  Lake  Erie  &  W.  R.  Co.  v. 
Pence,  24  Ind.  App.  12,  65  N.  E.  1036;  Bal- 
timore &  O.  S.  W.  R,  Co.  V.  Musgrave,  24 
Ind.  App.  296,  56  N.  E.  496;  Cincinnati,  H. 
&  L  R.  Co.  v.  Butler,  103  Ind.  31,  2  N.  B. 
138;  Korrady  v.  Lake  Shore  &  m.  S.  R.  Co. 
131  Ind.  261,  29  N.  E.  1069;  Oeveland,  C. 
C.  ft  I.  R.  Co.  V.  Harrington,  131  Ind.  426, 
30  N.  E.  37;  Pennsylvania  Co.  v.  Meyers, 
136  Ind.  242,  36  N.  E.  32;  Correll  v.  Bur- 
lington C  R.  &  M.  River  R.  Co.  38  Iowa, 
1^0,  18  Am.  Rep.  22;  Tobey  v.  Burlington, 
C.  R.  &  N.  R.  Co.  94  Iowa,  256,  33  L.R.A.  496, 
62  N.  W.  761;  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Kennedy,  2  Kan.  App.  693,  43  Pac.  802; 
Kansas  City  Suburban  Belt  R.  Co.  v.  Her- 
man (Kan.)  62  Pac.  543,  64  Kan.  646, 
68  Pac  46;  Neier  v.  Missouri  P.  R. 
Co.  12  Mo.  App.  36;  Edwards  ▼.  Chi- 
cago &  A.  R.  Co.  94  Mo.  App.  36,  67  S.  W. 
950;  Murrell  v.  Missouri  P.  R.  Co.  105  Mo. 
App.  88,  79  S.  W.  503;  Steinmann  v.  St. 
Louis  Transit  Co.  116  Mo.  App.  673, 94  S.  W. 
799;  Kelley  v.  Hannibal  &.  St.  .1.  R.  Co.  75 
Mo.  138;  Huckshold  v.  St.  Louis,  L  M.  & 
S.  R.  Oo.  90  Mo.  548,  2  8.  W.  794;  Easley  v. 
Missouri  P.  R,  Co.  113  Mo.  236,  20  S.  W. 
1073;  Gratiot  v.  Missouri  P.  R.  Co.  116  Mo. 
450,  21  S.  W.  1094;  Prewitt  v.  Missouri,  K. 
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nounced  in  this  state  in  Karle  v.  Knnsas 
City,  St.  J.  &  C.  B.  R.  Co.  55  Mo.  476.  The 
subject  was  not  discussed  or  scientifically 
considered  in  that  case,  and  no  authority  or 
precedent  in  the  law  was  cited  in  support  of 
it.  The  only  thing  said  about  it  in  that 
case  was  in  passing  upon  instructions  given 
by  the  lower  court  to  that  effect;  and  this 
court  disposed  of  the  whole  subject  by  sim- 
ply saying:  "The  three  instructions  which 
declared  a  failure  of  the  defendant  to  ob- 
serve the  regulations  of  the  city  ordinance 
in  relation  to  the  speed  of  trains,  keeping 
headlights,  and  ringing  the  bell,  to  be  neg- 
ligence per  ae  were  undoubtedly  correct. 
These  were  violations  of  an  express  law, 
and,  of  course,  amounted  to  negligence." 
Thus,  it  will  "be  observed  that  the  court 
treated  a  municipal  regulation  as  an  ex- 
press law,"  without  in  ftny  manner  discuss- 
ing the  power  of  the  legislature  to  delegate 
to  the  city  the  right  to  enact  a  law  to  that 
effect.  The  court  in  that  case  did  not  place 
its  decision  upon  the  ground  that  the  ordi- 
nance was  a  police  regulation,  nor  did  it 
attempt  to  justify  the  position  taken  on 
the  ground  that  a  mere  police  regulation  can 
give  rise  to  a  right  of  civil  action.  On  the 
contrary,  the  court  assumed,  unwarrantably, 
I  believe,  that  it  was  within  the  power  of 
the  city  to  enact  a  law  on  that  subject,  or, 
otherwise  stated,  that  the  city  had  a  legis- 


lative power  in  that  respect.  Karle  v.  Kan- 
sas City,  St.  J.  &  C.  B.  R.  Co.  supra,  was 
followed  by  Wyatt  v.  Citizens'  R.  Co.  55  Mo. 
489,  and  the  ordinance  was  there  also  treated 
as  a  law  passed  by  competent  legislative  au- 
thority. The  law  was  not  held  to  be  justi- 
fied by,  or  properly  referable  to,  the  police 
power  of  the  city,  nor  was  the  subject  in 
hand  discussed  in  that  case.  The  Karle 
Case  was  also  followed  by  Norton  v.  Ittner, 
56  Mo.  352;  but  there  was  no  discussion 
of  the  principles  involved,  further  than  to 
say:  "Negligence  may  be  asserted,  as  a 
matter  of  law,  where  there  has  been  a  breach 
of  law  or  a  city  ordinance,  as  in  Karle  v. 
Kansas  City,  St.  J.  tt,  0.  B.  R.  Co.  supra." 
The  rule  laid  down  in  the  Karle  Case  was 
quoted  in  Stoneman  t.  Atlantic  &,  P.  R.  Co. 
58  Mo.,  loc.  cit.  505;  but  the  subject  was 
not  discussed,  and  the  validity  of  such  an 
ordinance  was  not  involved  in  that  case,  be- 
catue  the  action  was  brought  under  the 
state  statute  in  reference  to  the  killing  of 
animals.  The  Karle  Case  was  also  cited  in 
Doss  V.  Missouri,  K.  &  T.  R.  Co.  69  Mo.,  loc. 
cit.  37,  21  Am.  Rep.  371,  but  not  upon  the 
proposition  here  involved,  for  there  was  no 
such  question  in  that  case.  Hie  same  is 
true  of  Meyers  v.  Chicago,  R.  I.  &  P.  R.  Co. 
SO  Mo.  230.  The  Karle  Case  was  also  cited 
in  Evans  v.  Atlantic  &  P.  R.  Co.  62  Mo.,  loc. 
cit.  58';  but  the  point  here  under  discussion 


Payne  v.  Chicago  &  A.  R.  Co.  136  Mo.  562, 
38  S.  W.  308;  Graney  v.  St.  Louis,  I.  M.  & 
S.  R  Co.  140  Mo.  89,  38  L.R.A.  633,  41  S. 
W.  246;  Peterson  v.  St.  Louis,  I.  M.  &  S. 
R.  Co.  156  Mo.  552,  57  S.  W.  709;  Weller  v. 
Chicago,  M.  &  St.  P.  R.  Co.  164  Mo.  180,  86 
Am.  St.  Rep.  692,  64  S.  W.  141;  Riska  v. 
Union  Depot  R.  Co.  180  Mo.  168,  79  S.  W. 
446;  Neal  v.  Carolina  C.  R.  Co.  126  N.  C. 
634,  49  L.R.A.  684,  36  S.  E.  117;  Cincinnati, 
H.  &  D.  R.  Co.  v.  Murphy,  17  Ohio  C.  C.  223; 
Boggero  t.  Southern  R.  Co.  64  S.  C.  104,  41 
S.  E.  819;  Texas  &  P.  R.  Co.  v.  Nelson,  9 
Tex.  Qv.  App.  156,  29  8.  W.  78;  Missouri, 
K.  &  T.  R.  Co.  V.  Cardena.  22  Tex.  Civ.  App. 
300,  54  S.  W.  312;  International  &  G.  N.  R. 
Co.  V.  Hall,  35  Tex.  CSv.  App.  545,  81  S.  W. 
82;  International  &  G.  N.  R.  Co.  v.  Jack- 
son (Tex.  CSv.  App.)  90  S.  W.  918;  Texar- 
kana  *  Ft.  S.  R.  Co.  v.  Frugia  (Tex.  Civ. 
App.)  96  S.  W.  663;  Shatto  ▼.  Erie  R.  Co. 
69  (J.  C.  A.  1,  121  Fed.  678. 

It  is  negligence  in  a  railroad  company, 
which  makes  it  liable  to  one  injured  if  free 
from  negligence  himself,  to  move  a  locomo- 
tive engine  at  a  greater  rate  of  speed 
within  the  municipal  limits  than  that  al- 
lowed by  a  municipal  ordinance  on  the  sub- 
ject; and  the  greater  the  excess  of  speed 
over  the  authorized  limit  the  more  pro- 
no\inced  and  palpable  the  ncglipence.  Louis- 
ville &  N.  R.  Co.  V.  Webb,  90  Ala.  185,  11 
L.R.A.  674,  8  So.  518. 
6L.R.A.(N.S.) 


3.  Negligence  as 'a  matter  of  law. 

A  great  many  courts  have  characterized 
such  excessive  speed  as  negligence  per  se, 
or  as  a  matter  of  law.  South  &  North  Ala. 
R.  Co.  V.  Donovan,  84  Ala,  141,  4  So.  142; 
Knopf  V.  Philadelphia,  W.  &  B.  R.  Co.  2 
Penn.  (Del.)  392,  46  AtL  747;  Central  R. 
Co.  V.  Bond,  111  Ga.  13,  36  S.  E.  299,  114 
Ga.  913,  41  S.  E.  70;  Barfield  v.  Southern 
R.  Co.  108  Ga.  744,  33  S.  E.  988;  Central  R, 
Co.  V.  Tribble,  112  Ga.  863,  38  8.  E.  356; 
Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Knutson, 
69  III.  103;  Toledo,  W.  &  W.  R.  Co.  v.  O'Con- 
nor, 77  ni.  991 ;  Wabash  R.  Co.  v.  Kamradt, 
109  111.  App.  203;  Louisville,  N.  A.  &  C.  R. 
Co.  V.  Davis,  7  Ind.  App.  222,  33  N.  E.  451; 
Baltimore  &  O.  8.  W.  R.  Co.  v.  Reynolds,  33 
Ind.  App.  219,  71  N.  E.  250;  Pennsylvania 
Co.  V.  Hensil,  70  Ind.  569,  36  Am.  Rep.  188; 
Pennsylvania  Co.  v.  Horton,  132  Ind.  189, 
31  N.  E.  45;  Tobey  v.  Burlington,  C.  R.  4 
N.  R.  Co.  94  Iowa,  256,  33  L.R.A.  496,  C2 
N.  W.  761;  Kansas  City  Suburban  Belt  R. 
Co.  V.  Herman  (Kan.)  %2  Pac.  543;  Phila- 
delphia, W.  &  B.  R.  Co.  V.  Stebbing,  62  Md. 
504;  Karle  v.  Kansas  City,  St.  J.  &  C.  B.  R. 
Co.  65  Mo.  476;  Bowman  v.  Chicago  &  A. 
R.  Co.  85  Mo.  533;  Keim  v.  Union  R.  & 
Transit  Co.  00  Mo.  314,  2  S.  W.  427;  Eswin 
V.  St.  Louis,  L  M.  &  S.  R.  Co.  96  Mo.  290,  0 
S.  W.  577;  Schlereth  v.  Missouri  P.  R.  Co. 
96  Mo.  509.  10  S.  W.  66;  Kellny  v.  Missouri 
P.  R.  Co.  101  Mo.  67,  8  LJELA.^^l^l^jW. 
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waa  not  involved  in  that  case,  for  the  reason 
that  the  negligence  there  complained  of  was 
a  violation  of  the  state  statute  requiring 
the  ringing  of  the  hell  or  the  sounding  of  the 
whistle.  The  Karle  Case  was  also  referred 
to  and  cited  upon  other  points  in  Maher  v. 
Atlantic  4  P.  R.  Co.  64  Mo.,  loc.  cit.  276; 
but  there  was  no  question  of  the  violation 
of  the  city  ordinance  involved  in  that  case, 
and  there  was  no  discussion  of  that  subject 
in  that  case.  The  same  is  true  of  Kelly  v. 
Hannibal  4  St.  J.  R.  Co.  70  Mo.  604.  The 
Karle  Case  was  also  cited  in  Zimmerman  v. 
Hannibal  4  St.  J.  R.  Co.  71  Mo.,  loc.  cit.  484, 
but  not  upon  the  point  under  discussion; 
and  there  was  no  city  ordinance  involved  in 
that  case,  but  then  negligence  complained  of 
was  a  violation  of  the  state  statute.  The 
Karle  Case  was  also  cited  in  Yarnall  v.  St. 
Louis,  K.  C.  4  N.  R.  Co.  75  Mo.,  loc.  oit.  584, 
but  not  upon  the  point  here  involved;  and 
there  was  no  city  ordinance  involved  in  that 
case,  the  negligence  complained  of  being  com- 
mon-law negligence.  The  Karle  Case  was  also 
cited  and  followed  in  Bowman  v.  Chicago  4 
A.  R.  Co.  85  Mo.,  loc.  cit.  538;  but  there 
was  no  discussion  of  the  subject  beyond  what 
was  said  in  the  Karle  Case,  and  the  ques- 
,tion  was  not  otherwise  discussed  or  decided. 
The  Karle  Case  was  also  cited  in  Sullivan  v. 
Hannibal  4  St.  J.  R.  Co.  88  Mo.,  loc.  cit. 
183;  but  that  w^as  an  action  for  common- 


law  negligence,  and  there  was  no  ordinance 
involved,  and  the  subject  therefore  was  not 
discussed.  The  reference  in  that  case  was 
to  other  principles  decided  in  the  Karle  Case. 
Karle  v.  St.  J.  4  C.  B.  R.  Co.  was  cited  and 
followed  in  Keim  v.  Union  R.  &  Transit  Co. 
90  Mo.,  loc.  cit.  321,  2  S.  VV.  427;  but  there 
was  no  discussion  of  the  subject,  and  the 
ordinance  was  not  attributed  to  the  police 
power  of  the  city,  but,  on  the  contrary,  the 
opinion  expressly  stated  that  the  ordinance 
had  been  accepted  by  the  defendant.  The 
Karle  Case  was  cited  in  Muehlhausen  v.  St. 
Louis  R.  Co.  91  Mo.  346,  2  S.  W.  315,  but 
upon  a  different  point  frdm  that  here  in- 
volved. There  was  no  city  ordinance  in- 
volved in  that  case;  but  the  violation  of  the 
state  statute  regulating  the  running  of  cars 
was  involved.  The  Karle  Case  was  also 
cited  in  Dunkman  v.  Wabash,  St.  L.  4  P. 
R.  Co.  95  Mo.  244,  4  S.  W.  670,  but  not  upon 
the  point  here  involved,  for  there  was  no 
such  question  in  that  case.  The  same  is  true 
of  Hudson  V.  Wabash  Western  R.  Co.  101 
Mo.,  loc.  cit.  29,  14  S.  W.  15.  The  Karle 
Case  was  also  cited  and  followed  in  Hanloo 
V.  Missouri  P.  R.  Co.  104  Mo.,  loc.  cit.  387, 
16  S.  W.  234;  but  the  subject  was  not  dis- 
cussed further  than  to  say,  "It  is  well  set- 
tled that  a  failure  to  observe  such  reason- 
able and  wholesome  requirements  constitutes 
negligence    in    itself;"  and    Karle  v.  Kan- 


806;  W'alsh  v.  Missouri  P.  R.  Co.  102  Mo. 
582,  14  S.  W.  873,  15  S.  W.  757;  Dahlstrom 
V.  St.  Louis.  L  M.  4  S.  R.  Co.  108  Mo.  52,5, 
18  8.  W.  919;  Tobin  v.  Missouri  P.  R.  Co.' 
(Mo.)  18  S.  W.  996;  Schlereth  v.  Missouri 
P.  R.  Co.  115  Mo.  87,  21  S.  W.  1110;  Gratiot 
V.  Missouri  P.  R.  Co.  116  Mo.  450,  21  S.  W. 
1094;  Sullivan  v.  Missouri  P.  R.  Co.  117 
Mo.  214,  23  S.  W.  149;  Prewitt  v.  Missouri, 
K.  4  T.  R.  Co.  134  Mo.  615,  30  S.  W.  667. 
115  Mo.  283,  21  S.  W.  742;  Jackson  v.  Kan- 
sas aty.  Ft.  S.  4  M.  R.  Ce.  157  Mo.  621,  80 
Am.  St.  Rep.  650,  58  S.  W.  32;  Schmitt  v. 
Missouri  P.  R.  Co.  160  Mo.  43,  60  S.  W. 
1043;  Hutchinson  v.  Missouri  P.  R.  Co.  161 
Mo.  246,  84  Am.  St.  Rep.  710,  61  S.  W.  635, 
852;  Schmidt  v.  Missouri  P.  R.  Co.  191  Mo. 
216,  3  L.R.A.  (N.S.)  196,  90  S.  W.  136;  Drain 
▼.  St.  Louis,  I.  M.  4  S.  R.  Co.  10  Mo.  App. 
531;  Backenstoe  v.  Wabash,  St.  L.  4  P.  R. 
Co.  23  Mo.  App.  148,  Affirmed  in.  80  ]Mo. 
492;  Lowry  v.  St.  Louis  4  H.  R.  Co.  40  Mo. 
App.  554;  Chicago  4  A.  R.  Co.  v.  Kansas 
City  Suburban  Belt  R.  Co.  78  Mo.  App.  245; 
Norton  v.  North  Carolina  R.  Co.  122  N.  C. 
910,  29  S.  E.  886;  Texas  4  P.  R.  Co.  v. 
Brown,  11  Tex.  dv.  App.  503,  33  S.  W.  146; 
Gulf,  C  4  S.  F.  R.  Co.  V.  Pendery,  14  Tex. 
Gy.  App.  60,  36  S.  W.  793;  Chicago,  R.  I.  4 
T.  R.  Co.  V.  El-win  (Tex.  Civ.  App.)  65  S. 
W.  496;  Gulf,  C.  4  S.  F.  R.  Co.  v.  Holt,  30 
Tex.  Civ.  App.  330,  70  S.  W.  591;  Mis- 
souri, K.  4  T.  R.  Co.  V.  Owens  (Tex.  Civ. 
App.)  76  S.  W.  579;  Missouri,  K.  4  T.  R. 
»L.R.A.(N.S.) 


O.  V.  Matherly,  36  Tex.  CSv.  App.  604,  81  S. 
W.  589;  Texas  4  P.  R.  Co.  v.  Ball  (Tex. 
Ov.  App.)  85  S.  W.  456;  Stafford  v.  Chip- 
pewa Valley  Electric  R.  Co.  110  Wis.  331, 
85  N.  W.  1036. 

The  violation  of  a  municipal  ordinance 
limiting  railroad  rates  of  speed  in  the  city 
limits  is  negligence  in  law,  only  needing  to 
be  proved  to  render  the  wrongdoer  liable 
to  one  injured  by  his  misconduct  in  that 
behalf.  Knopf  v.  Philadelphia,  W.  4  B.  R. 
Co.  2  Penn.  (Del.)  392,  46  Atl.  747. 

It  is  proper  to  charge  a  jury  in  a  per- 
sonal injury  case  that  the  failure  of  a  rail- 
road company  to  obey  a  valid  municipal  or- 
dinance regulating  the  speed  of  trains 
within  the  corporate  limits  is  negligence 
per  ae.  Central  R.  Co.  v.  Bond,  111  Ga.  13, 
36  S.  E.  209,  Disapproving  Western  4  A. 
R.  Co.  T.  King,  70  Ga.  261,  said  to  have  an- 
nounced a  contrary  doctrine,  and  Approving 
the  earlier  case  of  Atlanta  4  W.  P.  R.  Co. 
V.  Wyley,  65  Ga.  12a 

The  law  stated  was  adhered  to  upon  the 
subsequent  appeal,  whioh  followed  the  new 
trial.  Central  R.  Co.  v.  Bond,  114  Ga.  913, 
41  S.  E.  70. 

The  force  and  effect  of  a  city  ordinance 
regulating  the  running  and  majiagement  of 
railroad  trains  within  the  limits  of  the  city, 
upon  a  civil  action  against  a  railroad  com- 
pany for  personal  injuries,  remarked  the 
Indiana  supreme  court  in  1880,  is  a  matter 
upon  which  the  authorities  are  not  entirely 
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eaa  City,  St.  J.  &  C.  B.  R.  Co.  supra, 
and  Murray  v.  Missouri  P.  R.  Co.  101 
Mo.  236,  20  Am.  St.  Rep.  601,  13  S. 
W.  817,  were  cited  as  authority  for 
the  proposition.  In  the  last  case  oited 
the  only  thing  said  of  the  ordinance  was: 
■"The  evidence  shows  beyond  all  controversy 
that  there  was  no  flagman  at  the  crossing, 
and  this  violation  of  the  ordinance  was  neg- 
ligence per  ««."  The  Karle  Case  was  also 
cited  in  Spillane  v.  Missouri  P.  R.  Co.  Ill 
Mo.  565,  20  S.  W.  293,  but  not  upon  the  ques- 
tion here  involved;  and  that  question  was 
aot  discussed  in  that  case.  The  Karle  Case 
was  also  cited  in  Prewitt  v.  Eddy,  115  Mo., 
loc.  cit.  302,  21  S.  W.  742,  but  not  upon  the 
point  here  involved;  that  case  going  off 
on  the  humanitarian  doctrine.  The  Karle 
Case  was  also  cited  in  Mitchell  v.  Bradstreet 
Co.  116  Mo.  247,  20  L.R.A.  138,  38  Am. 
St.  Rep.  692,  22  S.  W.  368,  724,  but  not  upon 
the  point  here  involved,  for  there  was  no 
such  ordinance  involved  in  that  case.  The 
Karle  Case  was  also  cited  and  followed  in 
Gratiot  V.  Missouri  P.  R.  Co.  116  Mo.,  loc. 
cit.  463,  21  S.  W.  1004;  but  there  was  no  fur- 
ther discussion  of  the  subject  than  to  say 
that  a  violation  of  the  city  ordinance  regu- 
lating the  speed  of  trains  is  negligence  per 
«e.  The  Karle  Case  was  also  cited  in  Moore 
V.  Kansas  City  &,  I.  Rapid  Transit  R.  Co. 
126  Mo.,  loc.  cit.  278,  29  S.  W.  9,  but  not 


upon  the  point  here  involved,  for  there  was 
no  Buch  ordinance  involved  in  that  case. 
The  same  is  true  in  Scott- Force  Hat  Co.  v. 
Homba,  127  Mo.  403,  30  S.  W.  183.  Karle 
V.  Kansas  City,  St  J.  &  C.  B.  R.  Co.  supra, 
was  also  cited  in  Lloyd  t.  St.  Louis,  I.  M.  & 
S.  R.  Co.  128  Mo.,  loc.  eit  607,  20  S.  W. 
153,  31  S.  W.  110;  but  the  negligence 
charged  in  that  case  was  a  violation! of  the 
state  statute  requiring  the  bell  to  be  rung 
or  the  whistle  sounded,  and  no  such  ordi- 
nance was  involved.  In  Eswin  v.  St.  Louis, 
I.  M.  &.  S.  R.  Co.  96  Mo.  295,  9  S.  W.  579,  the 
whole  discussion  of  the  subject  consisted  of 
this:  "A  violation  of  the  ordinance  is,  as 
we  have  often  said,  negligence  per  se.  Keim 
V.  Union  R.  &  Transit  Co.  90  Mo.  314,  2  S. 
W.  427,  and  casea  cited."  In  Schlereth  v. 
Missouri  P.  R.  Co.  96  Mo.,  loc.  cit.  515,  10 
S.  W.  66,  the  question  was  not  discussed 
further  than  to  say:  "And  it  is  the  estab- 
lished law  of  this  court  that  the  violation 
of  municipal  ordinances  which  regulate  the 
rate  of  speed,  etc,  of  trains,  is  negligence 
per  se.  Keim  v.  Union  R.  &  Transit  Co. 
supra,  and  cases  cited."  In  Grube  v.  Mis- 
souri P.  R.  Co.  98  Mo.,  loc.  cit.  336,  4  L.R.A. 
776,  14  Am.  St.  Rep.  645,  11  S.  W.  737,  it 
was  said :  "There  can  be  no  doubt  that  the 
state  has  power  to  regulate  the  speed  of 
trains,  and  to  make  other  reasonable  regu- 
lations   for   the   movement   of    locomotives 


in  accord.  But  the  weight  of  authority  is 
overwhelming  that  the  failure  to  perform 
any  duty  imposed  by  either  statute  or  or- 
dinance is  negligence  per  se,  entitling  an  in- 
jured party  to  recover,  provided  the  fail- 
ure was  the  proximate  cause  of  the  injury. 
Pennsylvania  R.  Co.  v.  Hensil,  70  Ind.  569, 
36  Am.  Rep.  188. 

The  violation  of  municipal  ordinances 
regulating  the  movement  of  locomotives  and 
cars,  in  the  case  of  a  person  having  a  right 
to  complain  of  an  injury  suffered  as  the 
proximate  result  of  such  violation,  is  prop- 
erly characterized  as  negligence  per  se. 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Light- 
hciser,  163  Ind.  247,  71  N.  E.  218, 660. 

The  question  as  to  whether  the  running 
of  a  railroad  train  at  a  higher  rate  of  speed 
in  a  city  than  any  municipal  ordinance  per- 
mits is  negligence  in  itself,  is  not  now  an 
open  one  in  Kansas.  Kansas  City  Suburban 
Belt  R.  Co.  v.  Herman  (Kan.)  62  Pac.  543. 

If  a  railroad  train  is  in  fact  run  through 
a  town  at  a  hipher  rate  of  sneed  than  the 
municipal  ordinances  allow,  such  running 
is  of  itself  negligence.  Philadelphia,  W.  & 
B.  R.  Co.  V.  Stebbing,  62  Md.  504. 

It  is  the  established  law  in  Missouri  that 
the  violation  of  municipal  ordinances  which 
regulate  the  rate  of  speed  and  movement 
of  railroad  trains  is  negligence  per  se. 
Schlereth  v.  Missouri  P.  R.  Co.  96  Mo.  609, 
10  S.  W.  66,  115  Mo.  87,  21  S.  W.  1110. 

There  is,  said  the  Missouri  supreme  court 
6L.R.A.(N.S.) 


in  1893,  perhaps,  no  question  better  settled 
in  this  state  than  that  the  running  of  a 
train  of  cars  in  violation  of,  and  in  excess 
of,  the  number  of  miles  per  hour  prescribed 
by  a  city  ordinance  is  negligence  per  se. 
Gratiot  v.  Missouri  P.  B.  Co.  116  Mo.  450,  21 
S.  W.  1094. 

The  proposition  that  it  is  negligence,  as 
a  matter  of  law,  for  a  railroad  company 
to  run  a  train  in  a  city  at  a  high  rate  of 
speed  in  violation  of  a  municipal  ordinance, 
and  that  such  negligence'  makes  the  com- 
pany liable  in '  damages  to  one  injured 
thereby  without  fault,  has  been,  said  the 
Missouri  supreme  court  in  1900,  so  often 
and  so  elaborately  discussed  and  demon- 
strated, and  as  a  rule  of  law  so  often  de- 
clared, by  this  court,  that  it  is  now  only 
necessary  to  restate  it  and  cite  some  of  the 
decisions  in  which  it  is  disctissed.  Hutch- 
inson V.  Missouri  P.  R.  Co.  161  Mo.  246, 
84  Am.  St.  Rep.  710,  61  S.  W.  635,  852. 

When  a  person  was  injured  by  a  railroad 
train  crossing  a  public  street,  much  used, 
in  a  populous  part  of  a  city;  and  his  view 
of  the  railroad  track  was  cut  off  by  a  long 
line  of  box  cars;  and  the  train  which  did 
the  injury  approached  such  crossing  at  a 
rate  of  speed  of  about  20  miles  an  hour 
without  ringing  a  bell,  or  blowing  a  whis- 
tle, or  giving  any  other  signal;  and  there 
are  in  force  municipal  ordinances  prohibiting 
a  speed  of  over  8  miles  an  hour, — there  waa 
negligence  per  se  on  the  part  of  the  rail- 
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and  trains  of  cars  in  cities,  towns,  and  other 
crowded  places.  Such  regulations  concern 
domestic  government,  and  are  but  the  exer- 
cise of  the  police  powers  of  the  state. 
Toledo,  P.  &  W.  R.  Co.  v.  Deacon,  03  111.  91 ; 
Mobile  &  O.  R.  Co.  v.  State,  51  Miss.  137; 
Knobloch  v.  Chicago,  M.  &  St.  P.  R.  Co.  31 
Minn.  402,  18  N.  W.  106;  Tiedeman,  Pol. 
Power,  §  194.  The  power  to  enact  such 
r^ulations  may  be  delegated  to  cities  and 
towns.  Merz  v.  Missouri  P.  R.  Co.  88  Mo. 
672,  1  S.  W.  382."  In  Kellny  v.  Missouri 
P.  R.  Co.  101  Mo.,  loc.  cit.  77,  8  L.R.A.  783, 
13  S.  VV.  809,  the  subject  was  disposed  of 
by  saying  that  "the  violation  of  municipal 
ordinances  which  regulate  the  speed  of 
trains  is  negligence  per  se;  and  that  every 
person  on  a  public  street  in  a  municipality 
has  a  right  to  presume  that  the  railroad 
will  obey  such  ordinances."  Drain  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  86  Mo.  574,  was 
based  upon  a  violation  of  a  city  ordinance; 
but  the  validity  of  such  ordinance  was  not 
discussed  or  decided.  The  questions  dis- 
cussed by  this  court  in  that  case  were  con- 
tril)utory  negligence  and  excessive  damages. 
Dickson  v,  Missouri  P.  R.  Co.  104  Mo.  491, 
16  S.  \V.  381,  was  based  partly  upon  a  viola- 
tion of  a  city  ordinance.  No  question  ap- 
pears to  have  been  raised  as  to  the  validity 
of  the  ordinance.  But,  on  the  contrary,  its 
validity   seems   to   have   been  assumed   by 


counsel  (104  Mo.,  loc.  oit.  498,  16  S.  W. 
381);.  and  the  only  remark  made  by  this 
court  on  the  subject  was:  "The  failure  to 
station  a  watchman  at  a  crossing,  when 
required  by  ordinance,  has  been  held  negli- 
gence per  se"  (104  Mo.,  loc.  cit.  501,  16  S. 
W.  383). 

I  have  thus  reviewed  at  painful  length  the 
cases  in  which  the  doctrine  under  discussion 
has  been  referred  to  by  this  court  prior  to 
the  case  of  Jackson  v.  Kansas  City,  Ft.  S. 
&  M.  R.  Co.  157  Mo.  621,  80  Am.  St.  Rep. 
650,  58  S.  W.  32.  The  doctrine  was  first  an- 
nounced in  the  Karle  Case,  and,  as  above 
pointed  out,  it  was  there  treated  as  an  "ex- 
press law,"  which  it  was  assumed,  without 
argument,  that  the  city  had  the  power  to 
enact.  No  attempt  was  made  in  that  case 
to  place  it  upon  the  police  powei-  of  a  city. 
That  case  is  the  foundation  for  the  whole 
doctrine,  and  the  subsequent  cases  reviewed 
herein  have  simply  followed  it.  In  fact  coun- 
sel do  not  seem  to  have  questioned  the  power 
of  a  city  to  enact  a  law  on  the  subject.  Like 
the  court,  they  seem  to  have  assumed  that 
the  city  possessed  such  a  legislative  power. 
It  is  only  lately  that  counsel  and  the  courts 
have  awakened  to  an  appreciation  of  the 
principles  involved  in  the  question.  The 
first  ease  in  which  the  suggestion  was 
made  that  the  city  had  the  right,  under  its 
police  power,  to  enact  such  a  regulation,  was 


rood  conlp.^ny,  gross  and  continuing  to  the 
moment  of  the  injury.  Morton  v.  North 
Carolina  R.  Co.  1^  N.  C.  910,  23  S.  E.  886. 


4.  The  Illinois  rule. 

In  Illinois  such  excessive  speed  is  prima 
facie  negligence,  and,  when  indulged  in, 
raises  a  presumption  of  negligence. 

A  prima  facie  case  of  negligence  in  killing 
stock  is  made  out  against  a  railroad  com- 
pany by  proof  that  at  the  time'  of  the 
slaughter  its  train  was  running  backward 
on  a  considerable  curve  in  a  city  at  a  rate 
of  speed  forbidden  by  the  city  ordinance. 
Ohio  &  M.  R.  Co.  v.  O'Donnell,  26  111.  App. 
348. 

When  a  cow  is  killed  by  a  railroad  train 
running  within  a  village  at  a  greater  rate 
of  speed  than  that  fixed  by  ordinance,  a 
prima  facie  case  is  made  against  the  rail- 
road company.  Atchison,  T.  &  S.  F.  R.  Co. 
T.  Cupello,  61  111.  App.  432. 

When  a  railroad  train  running  within  the 
limits  of  a  city  at  a  higher  speed  than  the 
municipal  ordinances  permit  strikes  and 
kills  stock  at  a  highway  crossing,  a  prima 
facie  case  of  negligence  is  made  against  the 
railroad  corporation.  Chicago  &  N.  W.  R. 
Co.  V.  Smedley,  65  111.  App.  645. 

Running  a  train  within  the  municipal 
limits  at  a  greater  rate  of  speed  than  the 
municipal  ordinance  permits  is  prima  facie 
6L.IUA.(NJ3.) 


negligence.  Wabash  R.  Co.  v.  Zerwick,  74 
III.  App.  670. 

The  running  of  a  railroad  train  within 
cdty  limits  at  higher  speed  than  the  munici- 
pal ordinance  allows  is  nrinia  facie  negli- 
gence. Chicago  &  A.  R.  Co.  v.  Fell,  79  111. 
App.  376. 

Proof  of  a  valid  municipal  ordinance  lim- 
iting the  speed  of  railroad  trains,  and  of 
its  violation,  with  a  resulting  injury  and 
due  care  on  the  part  of  the  injured  jwrson, 
makes  a  prima  facie  case  of  negligence 
against  the  railroad  company,  which  it  is 
bound  to  refute  to  prevent  a  recovery.  Wa- 
bash R.  Co.  v.  Kamradt,  109  111.  App.  203.' 

When  the  legislature,  by  general  law,  au- 
thorizes cities  and  towns  to  pass  ordinances 
regulating  the  speed  of  railroad  ttains 
within  their  limits,  the  violation  of  an  or- 
dinance adopted  pursuant  to  such  author- 
ity, making  unlawful  a  greater  speed  than 
5  miles  hourly,  makes  a  prima  facie  case  of 
negligence  against  the  offending  railroad 
company  in  an  action  for  killing  stock.  To- 
ledo, P.  &  W.  R.  Co.  V.  Deacon,  63  111.  91. 

The  violation,  by  a  railroad  company,  of 
a  village  ordinance  clearly  pleaded  and 
proved,  making  it  unlawful  within  the  mu- 
nicipal limits  to  propel  any  engine  or  train 
at  a  greater  speed  than  10  miles  nn  hour, 
is  prima  fiade  evidence  of  negligence,  in  an 
action  for  personal  injury.  Chicago  A  E. 
1.  R.  Co.  v.  Crose.  214  111.  602,  106  Am.  St 

Rep.  136,  73  N.  E.  865.  (^r^r^n\o 
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Men  V.  Missouri  P.  R.  Co.  aupra.  This  was 
followed  by  a  like  suggestion  in  Grube  t. 
Missouri  P.  R.  Co.  98  Mo.  330,  4  I/.R-^  776, 
14  Am.  St.  Rep.  645,  11  S.  W.  736.  In 
Prewitt  V.  Missouri,  K.  &  T.  R.  Co.  134  Mo. 
616,  36  8.  W.  669,  the  matter  was  disposed 
of  by  saying:  "The  power  of  the  city,  under 
its  charter,  to  pass  such  an  ordinance,  as  a 
police  regulation,  is  not  questioned."  Prior 
to  the  Merz  Case  it  seems  to  have  been  as- 
sumed that  such  regulations  were  enacted  in 
pursuance  to  a  legislative  power.  In  Grube 
T.  Missouri  P.  R.  Co.  98  Mo.,  loe.  cit.  336,  4 
L.R.A.  776,  14  Am.  St.  Rep.  645,  11  8.  W. 
736,  it  was  expressly  held  that  the  state  had 
the  power  to  enact  laws  regulating  the  speed 
of  trains,  etc  It  was  said  in  that  case 
that  such  regulations  are  an  exercise  of  the 
police  powers  of  the  state,  and  that  sueh 
police  powers  may  be  delegated  to  cities 
and  towns,  and  Merz  t.  Missouri  P.  R.  Co. 
88  Mo.  672,  1  S.  W.  382,  was  cited  as  Au- 
thority. In  the  Merz  Case,  2  Dillon  on 
Municipal  Corporations,  §  713,  and  2  Red- 
field  on  Railways,  577,  578,  w«re  quoted. 
Both  of  said  authors,  in  the  sections  quoted, 
were  discussing  the  police  powers  of  a  city 
to  regulate  the  running  of  trains,  and  both 
stated  the  universally  admitted  doctrine  that 
a  city  had  such  a  police  power.  But  neither 
author,  in  the  sections  quoted,  was  dealing 
with  the  question  here  in  hand.    The  ques- 


tion of  whether  a  civil  right  of  action  could 
arise  out  of  a  violation  of  such  a  police  regu- 
lation was  not  discussed  or  considered  by 
those  authors  in  the  sections  quoted.  In 
Grube  v.  Missouri  P.  R.  Co.  the  same  condi- 
tion existed,  and  it  was  assumed  without  dis- 
cussion that  the  violation  of  a  police  regula- 
tion would  afford  a  civil  right  of  action  be- 
tween citizens  inter  »ese.  In  Bluedorn  t. 
Missouri  P.  R.  Co.  108  Mo.,  loc.  cit.  444,  32 
Am.  St.  Rep.  616,  18  S.  W.  1106,  this  court, 
in  speaking  of  such  city  ordinances,  said: 
"It  is  well  to  bear  in  mind  tllat  laws  and 
ordinances  r^^lating  the  speed  of  railroad 
trains  are  police  regulations,  purely,"  and 
cited  Grube  v.  Missouri  P.  R.  Co.  eupra; 
Knobloch  v.  Chicago,  M.  ft  St.  P.  R.  Co.  31 
Minn.  402,  18  N.  W.  106;  Toledo,  P.  &  W. 
R.  Co.  V.  Deacon,  supra/  Thorpe  ▼.  Rut- 
land ft  B.  R.  Co.  27  Vt  140,  62  Am.  Dec. 
626;  Dillon  on  Municipal  Corporations; 
and  Redfleld  on  Railways,  above  referred  to; 
and  hdd  that  a  city  had  the  authority,  un- 
der its  general  police  power,  to  enact  such 
ordinances.  There  was  no  other  or  scieAtiflc 
discussion  of  the  proposition  in  that  case. 

Thus  it  appears  that  prior  to  the  decision 
in  Jackson  v.  Kansas  City,  Ft.  S.  ft  M.  R. 
Co.  167  Mo.  621,  80  Am.  St.  Rep.  650,  58 
S.  W.  32,  there  had  been  no  attempt  made 
to  discuss  or  decide  the  question  here  in- 
volved, upon  legal  principles.    The  Jackson 


When  stock  was  killed  by  a  railroad  train 
within  the  limits  of  a  village,  ani  it  is 
shown  that  such  train  was  ruiming  at  the 
time  at  a  higher  rate  of  speed  than  was  al- 
lowed by  the  village  ordinance,  the  n^li- 
gence  of  the  railroiul  company  is  praaiimed. 
Cleveland,  C.  C.  ft  St.  L.  R.  Co.  v.  Ahrens, 
42  m.  App.  434. 

The  running  of  a  railroad  train  within 
city  limits  at  a  rate  of  speed  more  than 
.twice  that  allowed  by  the  municipal  ordi- 
nances is  imlawful,  and  a  presumption  of 
negligence  arises  therefrom,  which  the  rail- 
road company  must  rebut  in  an  action  for 
killing  stock  at  a  crossing.  Chicago  &  N. 
W.  R.  Co.  v.  Carpenter,  45  lU.  App.  294. 

The  presumption  raised  by  the  violation 
of  a  railroad  speed  ordinance  is  that  of 
negligence  on  the  part  of  the  railroad  com- 
pany, but  not  that  such  negligence  caused 
the  injury.  Ibid. 

The  fact  being  established  that  *, rail- 
road company  was  violating  a  municipal 
speed  ordinance  at  the  time  of  killing  the 
plaintiflTs  intestate,  a  presumption  arises, 
oy  virtue  of  the  statute  in  Illinois  (chap. 
114,  Rev.  Stat.  If  87,  §  24  of  act  in  force 
July  1,  1874,  relating  to  fencing  and  oper- 
ating railroads),  that  the  killing  was  done 
by  the  negligence  of  the  railroad  company; 
and  it  is  for  the  company  to  rebut  that  pre- 
sumption by  showing  that  the  death  would 
have  occurred  if  the  train's  speed  had  con- 
formed to  the  ordinance,  or  that  it  was  due 
6Ii.R.A.(N£.) 


to  another  cause.  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Feehan,  47  111.  App.  71. 

When  persons  or  property  were  injured 
in  consequence  of  rxmning  a  train  in  a  city 
at  a  greater  rate  of  speed  than  is  permitted 
by  any  ordinance,  such  injury  is  presumed 
by  Illinois  statutes  to  have  been  inflicted 
by  the  negligence  of  the  railroad  company 
or  its  agent  in  operating  such  train.  C9ii- 
cago  ft  A.  R.  Co.  V.  Smith,  77  IlL  App.  492, 
AfBrmed  in  180  111.  463,  54  K.  E.  325. 

In  an  action  for  wrongfully  causing  death, 
running  a  train  at  a  greater  rate  of  speed 
than  is  prescribed  by  a  mimicipal  ordinance 
is  presumptively  negligent,  subject  to  re- 
buttal by  overcoming  evidence  or  proof  of 
contributory  negligence.  Illinois  C  R.  Co. 
V.  Bartle,  94  111.  App.  57. 

The  running  of  a  railroad  train  within 
the  corporate  limits  of  a  city  at  a  higher 
rate  of  speed  than  the  municipal  ordinances 
allow  is  negligence,  and  is  presumed  to  have 
caused  the  death  of  one  killed  by  its  im- 
pact upon  a  public  street.  Illinois  C.  R. 
Co.  V.  Eicher,  100  111.  App.  599,  Reversed  in 
202  111.  556,  67  N.  E.  376.  The  reversal  went 
upon  the  ground  that  deceased  was  a  tres- 
passer, or  mere  licensee,  upon  the  track, 
without  invitation  or  right,  to  whom  the 
railroad  owed  no  duty  except  to  refrain 
from  wantonly  or  wilfully  injuring  him. 
It  was  admitted  that  the  violation  of  the 
ordinance  raised  the  presumption  of  negli- 
gence; but  mere  negligence  does^not  enable 
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Case  waa  decided  by  division  No.  2  of  this 
eourt.  Hutchinson  v.  Missouri  P.  R.  Co.  161 
Mo.  265,  84  Am.  St.  Rep.  710,  «1  S.  W.  635, 
862,  was  decided  by  this  court  in  banc  prior  to 
the  decision  of  (be  Jackson  Case,  and  it  was 
held  that  a  violation  of  the  city  ordinance 
limiting  the  rate  of  speed  of  a  railroad 
train  'Vas  negligence  per  se,  and,  if  it  was 
the  cause  of  the  accident,  the  defendant  was 
liable,  unless  the  deceased  contributed'  to 
the  result  by  her  own  negligence.  This 
proposition  has  been  so  often  and  so  elab- 
orately discussed  and  demonstrated,  and,  as 
a  rule  of  law,  so  often  declared,  by  this 
court,  that  it  is  now  only  necessary  to  re- 
state it  and  cite  some  of  the  decisions  in 
which  it  is  discussed."  And  some  of  the 
cases  hereinbefore  digested,  beginning  with 
Karle  r.  Kansas  CSty,  St.  J.  &  C.  B.  R.  Co. 
55  Ifo.  476,  and  ending  with  Prewitt  ▼. 
Missouri,  K.  ft  T.  R.  Co.,  «t»pr«,  were  cited ; 
but  there  was  no  discussion  of  the  principles 
according  to  scientific  rules  in  any  of  those 
cases.  Jadcson  t.  Kansas  City,  Ft.  S.  & 
M.  R.  Co.  supra,  was  cited  in  Weller  t.  Chi- 
cago, M.  A  St.  P.  R.  Co.  164  Mo.,  loc.  cit. 
205,  86  Am.  St.  Rep.  592,  64  S.  W.  149,  and 
the  matter  was  disposed  of  in  a  single  sen- 
tence as  follows:  "It  is  asserted  that  plain- 
tiff's first  instruction  is  erroneous,  in  that 
it  bases  her  right  of  recovery  upon  the  viola- 
tion of  an  ordinance  of  the  city;  but  as  the 


right  to  maintain  this  action  upon  that 
ground  was  recognized  by  tliis  court  in  it» 
former  opinion,  and  the  q^estfon  expressly 
ruled  adverse  to  that  contention  in  the  re- 
cent cases  of  Jackson  v.  Kansas  City,  Ft.  S. 
ft  M.  R.  Co.  tupra,  and  Hutchinson  v.  Mis- 
souri P.  R.  Co.  161  Mo.  246,  84  Am.  St.  Rep. 
710,  61  8.  W.  636,  852,  it  is  unnecessary  to 
say  more  upon  that  subject."  Wendler  v.  Peo- 
ple's House  Furnishing  Co.  165  Mo.  627,  65 
S.  W.  737,  was  an  action  for  damages  caused 
by  falling  into  an  elevator  shaft  on  the  in- 
side of  the  defendant's  place  of  business. 
There  was  a  city  ordinance  relied  on,  which 
required  elevator  shafts  to  be  provided  with 
a  railing  or  guard  to  prevent  persons  from 
falling  into  them.  The  validity  of  the  ordi- 
nance was  not  discussed  further  than  to 
say :  "The  validily  of  the  ordinance  in  ques- 
tion, the  obligation  of  defendant  to  obey  it, 
and  his  liability  for  failure  to  do  so,  are 
propositions  of  law  clearly  established."  165 
Mo.,  loc.  cit.  541,  65  S.  W.  740.  But  it  was 
said  that  the  provisions  of  the  ordinance  had 
not  been  read  in  evidence,  and  were  there- 
fore not  properly  in  the  case,  and  tliat  "the 
whole  ordinance  might  have  been  droppM 
out  of  this  case  entirely  without  affecting 
its  merits." 

Thus,  it  appears  that  neither  prior  to  the 
Jackson  Case  nor  subsequent  thereto,  until 
this  case,  was  there  any  attempt  made  in 


a  trespasser  to  recover.    Magruder,  Ch.  J., 
dissented. 

When  a  horse  and  wagon  are  struck  at 
a  street  crossing  in  a  city  by  a  railroad 
train  running  faster  than  the  ihunicipal  or- 
dinance in  that  behalf  allows,  the  injury  is 
presumed  to  be  done  by  the  negligence  of 
the  operatine  railroad  company,  although 
such  presumption  is  not  a  conclusive  one, 
but  may  be  overcome  by  opposing  proof. 
Chicago  ft  W.  L  R.  Co.  v.  Zerbe,  110  111. 
App.  171. 

The  running  of  a  railroad  train  within 
the  limits  of  a  municipal  corporation  at  a 
higher  rate  of  speed  than  Is  allowed  by  the 
municipal  ordinances  is  presumptive  evi- 
dence of  negligence.  Chicago,  B.  ft  Q.  R. 
Co.  V.  Haggerty,  67  HI.  113. 

The  violation  of  a  municipal  railroad 
speed  ordinance  is  presumptive  evidence  of 
negligence,  to  go  to  the  jury,  in  an  action 
for  damages  for  killing  a  railroad  employee. 
Toledo;  W.  ft  W.  R.  Co.  v.  O'Connor,  77 
111.  391. 

When  an  injury  is  done  to  person  or  prop- 
erty in  consequence  of  running  a  railroad 
train  through  a  municipality  at  a  greater 
rate  of  speed  than  is  permitted  by  any  or- 
dinance, such  injury  must  be  presumed,  by 
the  Illinois  statute,  to  have  been  inflicted 
by  the  negligence  of  the  railroad  company; 
but  the  violation  of  such  an  ordinance  is 
■ot  in  itself  negligence,  niinois  C  R.  Co. 
T.  A«hline,  171  HL  313,  40  N.  K  52L 
fULA.(N.S.^  U 


This  presumption  will  carry  to  the  jury 
the  issue  of  negligence,  if  in  other  respects 
the  plaintiff  is  entifiled  to  go  to  the  jury. 
Pennsylvania  Co.  v.  Conlan,  101  111.  93; 
Blanchard  v.  Lake  Shore  &  M.  S.  R.  Co. 
126  111.  416,  9  Am.  St.  Rep.  630,  18  N.  E. 
799;  Terre  Haute  ft  I.  R.  Co.  v.  Voelker, 
129  m.  540,  22  N.  E.  20;  Oeveland,  C.  C.  ft 
St.  L.  R.  Co.  V.  Baddeley,  150  111.  328,  36 
N.  E.  965;  St.  Louis,  A.  ft  T.  H.  R.  Co.  v. 
Eggmann,  161  111.  165,  43  N.  E.  620;  St. 
Louis,  V.  &  T.  H.  R.  Co.  v.  Morgan,  12  111. 
App.  266. 

A  positive  violation  of  a  municipal  ordi- 
nance prohibiting  the  running  of  railroad 
trains  at  higher  than  a  named  rate  of  speed, 
established  by  evidence  in  an  action  to  re- 
cover for  stock  killed  by  the  offending  rail- 
road company,  will  sustain  a  verdict  for  the 
plaintiff,  notwithstanding  an  error  in  the 
instruction  of  the  jury  upon  that  point, 
where  such  error  is  not  assigned  as  a  rea- 
son for  *  new  trial,  nor  on  the  record  on 
appeal.  Indianapolis  ft  St.  J.  R.  Co.  v.  Pey- 
ton, 76  ni.  340. 

When  a  locomotive  running  in  a  city  ap- 
proaches a  public  street  crossing  at  a  very 
high  rate  of  speed,  and  there  strikes  and 
kills  a  person  crossing  the  railroad  track 
in  reliance  upon  a  municipal  ordinance  lim- 
iting such  speed,  there  is  evidence  sufficient 
to  convict  the  railroad  company  of  negli- 
gence irrespective  of  the  yiolaUon  of  the 
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any  of  the  cases  cited  to  discuss  the  ques- 
tion whether  the  violation  of  a  municipal 
police  regulations  limiting  the  speed  and 
civil  action  between  citizens  inter  sese.  And 
this  case  is  the  first  case  in  which  that  ques- 
tion has  been  attempted  to  be  discussed 
upon  legal  principles  by  this  court  in  banc. 
For  this  reason  I  do  not  consider  that  the 
cases  referred  to  have  settled  the  proposi- 
tion. 

At  the  outset  of  this  discussion,  therefore, 
I  desire  to  repeat  that,  in  my  judgment,  a 
municipality  has  complete  power  to  enact 
police  regulations  limiting  the  speed  and 
regulating  the  running  of  trains,  as  also  to 
enact  other  police  regulations  necessary  to 
the  peace,  health,  and  welfare  of  its  citizens, 
and  the  like.  But  I  think  the  power  of  a 
city  under  its  police  power  is  limited  to 
punishing  a  violation  of  such  police  regula- 
tions by  fines,  forfeiture,  and  imprison- 
ment, and  cannot  afford  the  basis  of  a  right 
of  civil  action  between  citizens  among  them- 
selves. I  have  already  indicated  that,  in 
my  judgment,  no  valid  distinction  can  be 
made  between  police  regulations,  no  mat- 
ter what  their  purpose  may  be,  and  that  the 
distinction  made  in  Jackson  v.  Kansas  City, 
Ft.  S.  &  M.  R.  Co.  supra,  between  ordi- 
nanoes  requiring  abutting  owners  to  removo 
ice  from  the  sidewalk,  and  ordinances  regu- 
lating the  speed  of  trains  or  the  manner  of 


running  trains,  is  untenable,  for  both  derive 
their  whole  power  and  auUiority  from  the 
police  power.  For  this  reason,  I  think  that 
the  decision  in  Norton  v.  St.  Louis,  07  Mo. 
537,  11  S.  W.  242,  and  in  Jackson  v.  Kan- 
sas City,  Ft.  S.  &  M.  R.  Co.  supra,  cannot 
both  stand  together.  The  decision  in  Jack- 
son y.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  is 
based  upon  the  oase  of  Karle  v.  Kansas  City, 
St.  J.  &  C.  B.  R.  Co.  and  the  other  cases 
hereinbefore  analyzed  in  this  state,  and  upon 
the  doctrine  laid  down  in  2  Dillon  on 
Municipal  Corporations,  4th  ed.  713,  and  2 
Redfield  on  Railways,  6th  ed.  678,  which, 
as  above  pointed  out,  relate  only  to  the  po- 
lice power  of  a  city  to  regulate  the  speed 
of  trains,  and  do  not  pertain  to  the  ques- ' 
tion  of  whether  such  ordinances  can  afford 
a  basis  of  civil  action  between  citizens  inter 
seas,  and  upon  the  following  cases  in  other 
jurisdictions,  to  wit:  Knobloch  v.  Chicago, 
M.  &  St.  P.  R.  Co.  31  Minn.  402,  18  N.  W. 
106;  Toledo,  P.  &  W.  R.  Co.  v.  Deacon,  63 
111.  91;  Thorpe  v.  Rutland  &  B.  R.  Co.  27 
Vt  140,  62  Am.  Dec.  625;  Chicago,  B.  & 
Q.  R.  Co.  V.  Haggerty,  67  111.  113;  Mason 
v.  Shawi^eetown,  77  111.  533;  Hayes  v.  Michi- 
gan C.  R.  Co.  Ill  U.  S.  228,  28  L.  ed.  410, 
4  Sup.  Ct.  Rep.  SCO;  Shearm.  &,  Redf.  Neg. 
5th  ed.  {  13;  Western  &  A.  R.  Co.  v.  Young, 
81  Ga.  3»7,  12  Am.  St.  Rep.  320,  7  S.  E. 
012;  Central  R.  Co.  v.  Curtis,  87  Ga.  416, 


ordinance.    Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.  Baddeley,  supra. 

6.  Evidence  of  negligence. 

In  several  states,  the  violation  of  a  mu- 
nicipal railroad  speed  ordinance  is  consid- 
ered to  be  evidence  only,  more  or  less'  po- 
tent or  persuasive,  of  neeli<7ence  of  the  of- 
fending railroad  company.  Grand  Trunk  R. 
Co.  v.  Ives,  144  U.  S.  408,  36  L.  ed.  485,  12 
Sup.  Ct.  Rep.  679;  ibc.  Louis  &  S.  ,E.  R.  Co. 
T.  Mathias,  50  Ind.  66;  McMarshall  v.  Chi- 
cago. R.  I.  &  P.  R.  Co.  80  Iowa,  757,  20  Am. 
St.  Itep.  445,  45  N.  W.  1066;  O'Leary  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (Iowa)  103  N. 
W.  362;  Missouri  P.  R.  Co.  v.  Chick,  6  Kan. 
App.  480,  60  Paa  606;  Erb  v.  Morasch,  8 
Kan.  App.  61,  54  Pac.  323;  Baltimore  City 
Pass.  R.  Co.  V.  McDonnell,  43  Md.  634;  Han- 
Ion  V.  South  Boston  Horse  R.  Co.  129  Mass. 
310;.  Fritz  v.  First  Div.  St.  Paul  &  P.  R.  Co. 
22  Minn.  404;  Faber  v.  St.  Paul,  M.  &  M. 
R.  Co.  29  Minn.  466,  13  N.  W.  902;  Studley 
V.  St.  Paul  &  D.  R.  Co.  48  Minn.  249,  61  N. 
W.  116;  Keim  v.  Union  R.  &  Transit  Co. 
90  Mo.  314,  2  S.  W.  427;  Tanner  v.  Mis- 
souri P.  R.  Co.  161  Mo.  497,  61  S.  W.  826; 
Wall  V.  Helena  Street  R.  Co.  12  Mont.  44, 
29  Pac.  721;  Union  P.  R.  Co.  v.  Rassmussen, 
26  Neb.  810, 13  Am.  St.  Rep.  527,  41  N.  W. 
778;  Chicago,  B.  &.  Q.  R.  Co.  v.  Richardson, 
28  Neb.  118,  44  N.  W.  103;  Union  P.  R.  Co. 
y.  Ruzicka,  65  Neb.  621,  91  N.  W.  643;  Jet- 
IL.R.A.(N.S.] 


ter  y.  New  York  &  H.  R.  Co.  2  Keyes,  154, 
2  Abb.  App.  Dec.  458;  Massoth  v.  Delaware 
&  H.  Canal  Co.  64  N.  Y.  524;  Zwack  v.  New 
York,  L.  E.  &  W.  R.  Co.  8  App.  Div.  483,  40 
N.  Y.  Supp.  821;  McCarragher  v.  Proal.  100 
N.  Y.  Supp.  208;  Beisegel  v.  New  York  C. 
R.  Co.  14  Abb.  Pr.  N.  S.  29;  Meek  v.  Penn- 
sylvania Co.  38  Ohio  &t.  632;  Cincinnati, 
H.  &  D.  R.  Co.  y.  Murphy,  18  Ohio  C.  C. 
298;  Lake  Shore  &  M.  S.  R.  Co.  v.  Ehlert, 
19  Ohio  .C.  C.  177;  Lake  Shore  &  M.  S.  R. 
Co.  V.  Johnston,  1  Ohio  C.  C.  N.  S.  357; 
Stoltz  V.  Baltimore  &  O.  R.  Co.  7  Ohio  S. 
&  C.  P.  Dec.  435;  Beck  v.  Vancouver  R.  Co. 
25  Or.  32,  34  Pac  753;  Pennsylvania  R.  Co. 
V.  Ackerman,  74  Pa.  266;  Lederman  v.  Penn- 
sylvania R.  Co.  165  Pa.  118,  44  Am.  St.  Rep. 
644,  30  Atl.  726;  Gates  v.  Union  R.  Co.  (R. 
I.)  63  Atl.  675;  Jones  v.  Charleston  &  W. 
C.  R.  Co.  65  S.  C.  410,  43  S.  E.  884;  Gulf, 
C-  &  S.  F.  R.  Co.  v.  Breitling  (Tex.)  12  S. 
W.  1121;  International  &  G.  N.  R.  Co.  v. 
Dalwigh  (Tex.  Civ.  App.)  48  S.  W.  527; 
Texas  &  P.  R.  Co.  y.  Moore  (Tex.  Civ.  App.» 
56  S.  W.  248;  Texas  &  P.  R.  Co.  v.  Ball 
(Tex.  Civ.  App.)  73  S.  W.  420;  Riley  v. 
Salt  Lake  Ramd  Transit  Co.  10  Utah,  428, 
37  Pac.  681;  Hall  v.  Ogden  Gty  Street  R. 
Co.  13  Utah,  243,  67  Am.  St.  Rep.  726,  44 
Pac.  1046;  Washington  Southern  R.  Co.  y. 
Lacev,  94  Va.  460,  28  S.  E.  834;  Norfolk  R. 
&  Light  Co.  v.  Corletto,  100  Va.  366,  41  S. 
E.  740;  Traver  v.  Spokane  Street  R.  Co.  25 
Wash.  225.  66  P...  "^edbyGoOglC 
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13  S.  E.  757;  Philadelphia,  W.  k  B.  R.  Co. 
▼.  Stebbing,  82  Md.  504;  Correll  v.  Bur- 
lington, C.  R;  &  M.  River  R.  Co.  38  Iowa, 
120,  18  Am.  Rep.  22;  Pennsylvania  R.  Co. 
▼.  Hensil,  70  Ind.  569,  36  Am.  Rep.  IBS; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Reidy,  66  HI. 
45;  Terre  Haute  &  I.  R.  Co.  v.  Voelker,  129 
m.  640,  22  N.  E.  20;  Piper  ▼.  Chicago,  M. 
ft  St.  P.  R.  Co.  77  Wis.  247,  46  N.  W.  165; 
Houston  &  T.  C.  R.  Co.  v.  Terry,  42  Tex. 
461;  Bott  T.  Pratt,  33  Minn.  323,  53  Am. 
Rep.  47,  23  N.  W.  237 ;  Wright  v.  Maiden  & 
M.  R.  Co.  4  Allen,  283;  and  the  majority 
opinion  in  the  case  at  bar  cites  no  other  au- 
thority upon  the  proposition. 

A  short  review  of  the  cases  cited  from 
other  jiurisdictions,  and  the  doctrine  stated 
by  the  text  writers  referred  to,  is  necessary 
*nd  pertinent  to  the  inquiry  at  hand:  ' 

Knobloch  v.  Chicago,  M.  &  St.  P.  R.  Co. 
aupra,  was  an  action  for  damages  for  kill- 
ing the  plaintiff's  cow.  One  of  the  acts  of 
negligence  relied  on  was  a  violation  of  a 
city  ordinance  limiting  the  rate  of  speed  to 
4  miles  an  hour.  The  power  of  a  city  to 
enact  such  an  ordinance,  and  the  question 
whether  it  was  a  law  enacted  under  legisla- 
tive power,  or  simply  a  police  regulation, 
was  not  discussed  or  decided.  The  defense 
was  solely  that  the  ordinance  was  void  be- 
cause it  was  unreasonable  and  in  restraint 
of  trade.    No  other  point  was  made  or  de- 


cided in  that  case.  The  case  therefore  is  of 
no  value  in  determining  the  question  here 
under  discussion. 

Toledo,  P.  &  W.  R.  Co.  v.  Deacon,  mpra, 
was  an  action  for  damages  for  killing  the 
plaintiff's  horse.  An  ordinance  limiting  the 
speed  of  railroad  trains,  and  providing  a 
penalty  for  the  violation  thereof,  was  re- 
lied on.  The  defense  was  that  the  ordinance 
impsdred  the  contract  of  the  defendant's 
charter.  It  was  held  that  the  charter  was 
accepted  subject  to  the  power  of  the  city  to 
pass  police  regulations,  that  the  legislature 
had  granted  power  to  cities  and  towns 
to  pass  ordinances  regulating  the  speed  of 
cars,  and  that  the  state  statute  provided 
that  railroad  companies  should  be  liable  for 
all  damages  sustained  by  running  trains  at 
a  greater  rate  of  speed  than  is  permitted  by 
the  ordinance  of  any  city  or  town.  Thus  it 
appears  that  in  that  state  there  is  a  state 
statute  which  makes  a  violation  of  a  city 
speed  ordinance  a  cause  of  civil  action  in 
favor  of  the  party  injured.  There  was  no 
other  discussion  or  decision  of  the  question 
in  that  case. 

Hayes  v.  Michigan  0.  R.  Co.  supra,  was 
an  action  for  damage  for  failure  to  fence 
the  railroad  tracks  as  required  by  the  ciiy 
ordinance.  The  court  pointed  out  that  there 
was  a  general  law  of  the  state  which  con- 
ferred upon  cities  the  power  to  require  rail- 


The  running  of  a  railroad  train  within 
the  limits  of  a  city  at  a  rate  of  speed  greater 
than  is  allowed  by  the  municipal  ordinances 
b  always  to  be  considered  by  the  jury  as  at 
least  a  circumstance  from  which  the  negli- 

?;ence  of  the  railroad  company  may  be  in- 
erred.  Qrand  Trunk  R.  Co.  v.  Ives,  144 
U.  8.  408,  36  L.  ed.  486,  12  Sup.  Cf>.  Rep. 
679;  Lake  Shore  &  M.  S.  R.  Co.  v.  Johnston, 
1  Ohio  C.  C.  N.  S.  357. 

An  instruction  to  the  jury,  in  an  action 
against  a  railroad  company  for  wrongfully 
causing  death,  that  the  violation  of  a  city 
ordinance  limiting  railroad  speeds  is  evi- 
dence of  negligence,  is  proper  in  a  case 
where  the  jury  may  find  that  there  could 
have  been  a  stoppage  in  time  to  prevent 
the  homicide,  and  the  deceased  relied  on 
obedience  to  the  ordinance.  McMarshall  v. 
Chicago,  R.  L  &  P.  R.  Co.  80  Iowa,  757,  20 
Am.  St.  Rep.  445,  45  N.  W.  1065. 

The  running  of  a  railroad  train  in  a  city 
in  violation  of  a  municipal  ordinance  lim- 
iting the  speed  is  enough  evidence  of  negli- 
gence to  carry  a  personal-injury  case  to  the 
jury,  if  other  elements  concur.  Erb  t.  Mo- 
Msch,  8  Kan.  App.  61,  54  Pac.  323. 

In  an  action  against  a  railroad  company 
for  personal  injuries  inflicted  by  a  train  of 
ears  at  a  street  crossing,  the  fact  that  the 
train  was  running  at  a  rate  of  speed  pro- 
hibited by  a  municipal  ordinance  is  compe- 
t«nt  evidence  going  to  prove  negligenc*.  Fa- 
6L.RJL(N.S.) 


ber  V.  St.  Paul,  M.  &  M.  R.  Co.  29  Minn.  465, 
13  N.  W.  902. 

A  failure  on  the  part  of  a  railroad  com- 
pany to  comply  with  a  valid  municipal  or- 
dinance will,  at  the  very  least,  permit  an 
inference  of  negligence.  Union  P.  R.  Co. 
V.  Ruzioka,  65  Neb.  621,  91  N.  W.  543. 

A  municipal  ordinance  limiting  the  speed 
of  railroad  trains  within  the  city,  and  its 
violation,  are  evidence  for  the  jury  upon 
the  question  of  a  railroad  company's  neg- 
ligence, but  not  conclusive.  Stoltz  v.  Balti- 
more &  O.  R.  Co.  7  Ohio  S.  &  C.  P.  Dec.  436. 

The  niere  fact  that  a  railroad  train  is 
running  in  a  city  at  a  rate  of  speed  pro- 
hibited under  penalty  by  a  municipal  ordi- 
nance is  not  per  se  conclusive  proof  of  neg- 
ligence, rendering  a  railroad  company  liable 
for  an  injury;  but  it  is  evidence  of  negli- 
gence, to  be  submitted  to  and  considered 
by  the  jury  along  with  the  other  evidence 
in  the  case.  Beck  v.  Vancouver  R.  Co.  25 
Or.  82,  34  Pac.  753. 

Upon  the  issue  of  negligence,  the  viola- 
tion of  a  municipal  ordinance  limiting  rail- 
road speed  may  be  proved,  in  an  action  for 
injuries  inflicted  at  a  street  crossing,  as  one 
of  several  facts  and  circumstances  tending 
the  same  way.  Pennsylvania  R.  Co.  t.  Ack- 
erman,  74  Pa.  265. 

While  a  municipal  ordinance  restricting 
the  speed  of  railroad  trains  within  the  cor- 
porate limits,  and  the  violation  thereof,  are 
not  per  «e  evidence  of  negligence,  they  may 
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roads  to  fence  their  tracks,  and  make  a 
company  failing  to  comply  with  the  city  or- 
dinance liable  for  all  damages  to  cattle  and 
horses,  "in  like  manner  and  extent  as  under 
the  general  laws  of  this  state  relative  to  the 
fencing  of  railroads ;"  and  also  a  state  stat- 
ute which  requires  a  railroad  to  keep  a  flag- 
man at  street  crossings,  and  to  provide  pro- 
tection against  injury  to  persons  and  prop- 
erty. In  discussing  the  question  whether 
an  action  for  a  violation  of  such  regu- 
lations would  lie  in  favor  of  »  third 
person,  tHe  Supreme  Court  of  the  United 
States  referred  to  Atkinson  v.  Newcas- 
tle &,  G.  Waterworks  Co.  L.  R.  2  Exch. 
Div.  441,  which  qualifies  the  broad  doctrine 
stated  by  Lord  Campbell  in  Couch  v.  Steel, 
3  El.  &,  BI.  402,  and  accepts  the  limited  doc- 
trine announced  by  Lord  Cairns,  "that 
whether  such  an  action  can  be  maintained 
must  depend  on  the  'purview  of  the  legisla- 
ture in  the  particular  statute,  and  the  lan- 
guage which  they  have  there  employed;'" 
and  held  that,  under  the  state  statute 
and  the  city  ordinance  passed  pursuant  to 
legislative  authority,  such  a  right  of  ac- 
tion would  lie  in  that  case.  It  is  manifest 
that  that  case  cannot  be  taken  as  affording 
support  to  the  Jackson  Case,  or  the  major- 
ity opinion  herein,  for  there  is  no  such 
8tat«  statute  in  this  state  as  there  is  in 
Illinois,  and  under  the  decisions  in  this  state 


the  legislature  cannot  del^ate  its  legislative 
power  to  a  city.  In  this  connection,  it  ia 
proper  to  note  that  in  Couch  t.  Steel,  lupra. 
Lord  Campbell  held  that  an  act  of  Parlia- 
ment which  made  it  a  duty  of  a  shipowner 
to.  keep  a  proper  supply  of  medicine  on  hand, 
and  provided  a  specific  punisiunent  for  the 
breach  of  that  duty,  afforded  aJso  a  private 
fight  of  action  for  such  breach. 

Atkinson  v.  Newcastle  &,  O.  Waterworks 
Co.  supra,  was  an  action  for  damages 
against  the  waterworks  company  for  a 
breach  of  its  statutory  duty. to  keep  its  pipes 
at  all  times  charged  with  water  at  a  suffi- 
cient pressure  to  extinguish  fire,  in  conse- 
quence of  which  the  plaintiff's  premises 
were  burned.  The  statute  prescribed  a  pen- 
alty for  a  violation  of  the  duty  imposed, 
and  it  was  held  that  its  liability  was  limited 
to  that  penalty,  and  that  the  statute  gave 
no  right  of  action  to  the  plaintiff;  and  the 
rule  laid  down  by  Lord  Campbell  in  Couch 
V.  Steel  was  questioned,  distinguished,  and 
declared  to  be  no  authority  in  that  case. 

Thorpe  V.  Rutland  &  B.  R.  Co.  27  Vt  140, 
62  Am.  Dec.  625,  was  an  action  for  damages 
for  killing  stock,  based  upon  a  violation  of 
a  state  statute  requiring  the  railroad  to  have 
cattle  guards  at  all  crossings.  The  right 
of  the  legislature  to  enact  such  a  law  was 
discussed,  but  there  was  no  such  ordinance 
involved  in  the  case,  and  no  discussion  as 


be  taken  into  oonsideration  by  the  jury, 
with  other  evidence,  in  determining  the 
question  of  negligence.  Lederman  v.  Penn- 
sylvania R.  Co.  165  Pa.  118,  44  Am.  St. 
Rep.  644,  30  Atl.  725. 

The  violation  of  a  n.unicipal  ordinance 
limiting  railroad  speed  is  proper,  along  with 
other  circumstances  in  the  case,  for  a  jury 
to  take  into  consideration  in  determining 
the  question  of  negligence.  Jones  v. 
Charleston  &  W.  C.  R.  Co.  65  S.  0.  410,  43 
S.  E.  884. 

Whether  or  not  a  violation  of  a  municipal 
ordinance  prohibiting  railroads  from  run- 
ning trains  within  the  corporate  limits  at 
greater  than  a  stated  rate  of  speed  is  nec- 
essarily an  act  of  negligence,  or  such  a 
wrongful  act,  in  violation  of  law,  as  legally 
to  charge  a  defendant  with  any  injuries  re- 
sulting from  suoh  aa  act,  said  the  New 
Yoi>k  court  of  appeals  in  1876,  may  be  re- 

farded  as  an  open  question  in  this  state, 
lassoth  v.  Delaware  &  H.  Canal  Co.  64  N. 
Y.  624. 

The  rule  is  well  settled  in  New  York  that 
the  violation  of  a  municipal  ordinance  by 
those  operating  a  train,  car,  or  vehicle  does 
not  of  itself  constitute  negligence.  It  is 
only  a  bit  of  evidence  upon  the  question 
whether  there  has  been  negligence.  McCar- 
ragher  t.  ProaU  100  N.  Y.  Supp.  208. 

ihe  violation  of  a  municipal  ordinance 
regulating  the  speed  of  trains  and  cars  run- 
ning within  the  corporate  limits  is  always 
6LJLA.(N.S.) 


evidence  of  negligence;  and  that  evidence 
is  conclusive  when  the  violation  is'  neither 
explained  nor  excused.  Riley  v.  Salt  Lake 
Rapid  Transit  Co.  10  Utah,  428,  37  Pae.  eSL 

6.  Wilful  and  wanton  negligence. 

When  municipal  ordinances  prohibit  rail- 
roads from  running  trains  at  greater  speed 
than  0  miles  an  hour,  the  running  of  a  train 
at  15  miles  an  hour,  and  killuig  a  tres- 
passer on  the  track,  do  not  make  the  kill- 
ing wanton,  wilful,  or  reckless.  St.  Louis, 
A.  &  T.-H.  R.  Co.  V.  Andres,  16  HI  App. 
292. 

When  municipal  ordinances  requiring 
every  railroad  train  running  in  the  city  to 
keep  under  a  stated  rate  of  speed,  to  ring 
a  bell  continually,  and  to  bear  a  headlight 
at  night  are  disobeyed  in  all  three  particu- 
lars; and  one  is  injured  through  the  impact 
of  a  moving  train,— the  negligence  of  the 
railroad  company  is  so  gross  as  to  war- 
rant a  jury  in  finding  it  wilful  and  wan- 
ton, and  to  authorize  a  recovery  whether 
the  locu»  of  the  accident  is  or  is  not  a  public 
street.  East  St.  Louis  Connecting  R.  Co. 
V.  OUara,  49  111.  App.  282. 

The  mere  fact  that  a  railroad  train  which 
kills  a  person  is  at  the  time  running  at  a 
rate  of  speed  greater  than  is  permitted  by 
a  munieipal  ordinance  is  not,  alone,  a  suf- 
ficient reason  for  holding  the  killing  to  be 
wilful  or  wanton.  Chicago  &  A.  B.  Oo.  T. 
Stone,  109  lU.  App.  617. 
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to  the  power  of  the  municipality  to  enact 
an  ordinance  that  would  confer  a  right  of 
private  action. 

Western  &  A.  R.  Co.  t.  Youi^,  81  Ga. 
397,  12  Am.  St.  Rep.  320,  7  8.  E.  012,  aa 
far  as  can  be  gleaned  from  the  report,  was 
a  common-law  action  of  negligence.  On  the 
trial  the  plaintiff  introduced  a  city  ordi- 
nance requiring  the  railroad  to  keep  a  flag- 
man at  certain  crossings,  and  making  it  his 
duty  to  prevent  the  running  of  the  trains  at 
a  greater  rate  of  speed  than  4  miles  an  hour, 
and  to  protect  the  lives  of  persona  passing 
along  the  street.  The  ordinance  provided, 
also,  a  punishment  for  the  engineer  to  run 
at  a  greater  rate  of  speed.  There  was  also 
a  state  statute  which  made  it  the  duty  of 
the  railroad,  when  approaching  a  street 
crossing,  to  ring  the  bell  and  to  check  the 
speed  of  the  train,  so  as  to  be  able  to  stop 
the  same  if  there  should  be  anything  on  the 
crossing.  The  court  treated  the  state  stat- 
ute and  the  city  ordinance  as  of  equal  dig- 
nity, and  said  th^  were  both  referable  to 
the  fceneral  police  powers,  but  added  "that 
the  style  of  the  charge  touching  the  city  or- 
dinance was^  too  absolute  and  unconditional, 
in  treating  them  as  law,  without  any  refer- 
ence to  the  jury  of  the  question  of  fact  as  to 
whether  there  were  such  ordinances  before 
them,  and  perhaps  as  to  whether  they  were 
reaaonable."    Thus  it  appears  that  the  pow- 


er of  a  city  to  enact  such  ordinances  was 
assumed,  but  that  the  violation  of 'them 
would  not  be  treated  as  negligence  per  se, 
and  that  the  defendant  might  show  that 
such  ordinances  were  unreasonable.  This 
case  is  of  little  value  in  this  state. 

Central  R.  Co.  v.  Curtis,  87  Ga.  418,  13 
S.  E.  757,  was  an  action  for  damages  aris- 
ing out  of  a  violation  of  an  ordinance  which 
prohibited  the  train,  engine,  or  cars  to  ob- 
struct any  street  longer  than  five  minutes. 
The  plaintififs  horse  became  frightened 
at  the  engine,  and  was  injured.  The 
trial  court  instructed  that  a  violation  of  the 
ordinance  would  be  n^ligenoe,  as  a  matter 
of  law,  and  the  supreme  court  said  such  a 
violation  was  negligence  per  ae.  But  the 
question  was  not  further  discussed  either 
upon  principle  or  precedent. 

In  Philadelphia,  W.  &  B.  R.  Co.  v.  Steb- 
bing,  62  Md.  504,  the  trial  court  instructed 
the  jury  that  a  violation  of  a  municipal 
speed  ordinance  was  n^ligence  per  ae.  The 
supreme  court  held  this  instruction  to  be  - 
error,  and,  without  discussing  the  power  of 
a  city  to  enact  such  ordinances,  said :  "This 
ordinance  is  general,  and  is  for  the  protec- 
tion of  the  public  generally;  but  the  neg- 
lect or  disregard  of  the  general  duty  there- 
by imposed  for  the  protection  of  everyone 
can  never  become  the  foundation  of  a  mere 
personal  right  of  action  until  the  individual 


In  an  action  against  a  railroad  company 
for  causing  the  death  of  a  person  walking 
upon  its  tracks,  the  fact  that  the  engine 
was  moving  at  a  rate  of  speed  greater  than 
the  municipal  ordinances  permitted  may  be 
considered  by  the  jury  in  determining  the 
defendant's  negligence,  where  the  deceased 
was  free  from  fault  and  lawfully  on  the 
track;  but  it  is  not  sufficient  to  establish 
wanton  recklessness,  necessary  to  a  recov- 
ery if  the  deceased  was  a  careless  tree- 
rser.  Blanchard  v.  LJke  Shore  &  M.  S. 
Co.  126  m.  416,  0  Am.  St.  Rep.  630,  18 
N.  E.  700. 

Inasmuch  as  a  railroad  company  owes  to 
a  trespasser  upon  its  track  no  duty  or  obli- 
gation  except  that  it  will  not  wantonly  or 
wilfully  injure  him,  the  mere  fact  that  it 
omits  to  give  the  signals,  bear  the  lights, 
or  8lacke>>  speed,  required  by  statutes  and 
ordinances,  at  a  place  not  a  public  crossing, 
though  much  trespassed  upon  for  that  pur- 
pose, is  not  sufficient  to  establish  reckless- 
ness and  wantonness  in  operating  a  train. 
Illinois  C.  R.  Co.  v.  O'Connor,  189  HI.  560, 
69  N.  E.  1098.  ^ 

The  violation  of  municipal  ordinances 
limiting  the  rate  of  speed  of  railroad  trains 
in  the  city,  and  requirine  a. watchman  on 
the  tender  of  every  tram  running  back- 
ward, does  not,  merely  on  account  of  the 
violation,  change  the  act  which  is  declared 
unlawful  (if  but  for  the  ordinance  it  would 
only  be  a  negligent  one)  to  an  act  indica- 
6L.R.A.(N.S.) 


tive  of  a  purpose  or  intent  to  commit  a 
wanton,  wilful  injury.  Such  a  violation  is 
but  evidence,  and  not  conclusive  evidence, 
of  negligence.  Scudder  v.  Indianpnlia,  P. 
&  a  R.  Co.  Wilson  Super.  Ct.  (Ind.)  481. 

The  mere  violation  of  a  municipal  ordi- 
nance regulating  the  speed  and  movement 
of  railroad  trains  within  the  municipality 
does  not  constitute  wilful  or  wanton  neg- 
ligence, for  this  requires  an  obstinate,  set 
purpose  or  design.  Huff  v.  Chicago,  L  &  L. 
R.  Co.  24  Ind.  App.  492,  79  Am.  St.  Rep. 
274,  56  N.  E.  932. 

When,  in  an  action  for  wrongfully  causing 
death,  the  evidence  goes  to  prove  that  the 
train  which  killed  was  going  at  a  prohib- 
ited rate  of  speed,  and  also  failed  to  frive 
required  warning  signals,  under  cirQum- 
stances  making  it  important  that  the  mu- 
nicipal ordinances  in  these  regards  sh«ttld 
be  obeyed,  it  is  proper  to  leave  to  the  Jury 
the  question  of  the  raiboad  company's  wil- 
ful negligence.  Southern  R.  Co.  v.  Drake, 
107  111.  App.  12. 

Running  a  locomotive  and  tender  back- 
ward around  a  curved  track  within  the  lim- 
its of  a  city,  at  a  point  where  buildings, 
trees,  and  shrubbery  hide  the  view,  with- 
out ringing  the  bell  or  sounding  the  whis- 
tle, and  at  a  rate  of  speed  in  violation  of 
a  municipal  ordinance,  at  a  time  when  the 
engineer  must  have  been  cognizant  that 
there  were  laborers  on  the  track,  who  could 
not  see  an  approaching  engine,  warrants  Um 
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coiaplaining  is  shown  to  have  been  pltM^ed  in 
position  that  gave  him  particular  occasion 
and  right  to  insist  upon  the  performance  of 
the  duty  to  himself  personally.  The  duty 
being  due  to  the  public,  composed  of  indi- 
vidual persons,  each  person  specially  injured 
by  the  breach  of  duty  thus  imposed  becomes 
entitled  to  compensation  for  such  injury. 
But  he  must  have  been  in  a  position  to  en- 
title him  to  the  protection  that  the  ordi- 
nance was  designed  to  afford,  and  he  must 
show  how  and  under  what  circumstances  the 
duty  arose  to  hdm  personally,  and  how  it 
was  violated  by  the  negligence  of  the  de- 
fendant to  his  injury."  And  it  was  held 
that  the  instruction  given  for  the  plaintiff 
was  a  mere  abstraction,  and  therefore  well 
calculated  to  mislead,  in  that  it  did  not  re- 
quire the  jury  to  find  any  causal  connection 
between  the  negligent  act  in  running  the 
train  in  violation  of  the  ordinance  and  the 
injury  complained  of.  And  the  court  said: 
"In  the  abstract  form  in  which  the  instruc- 
tion was  given,  and  from  the  terms  em- 
ployed, the  jury  may  have  inferred  that 
the  defendant  was  liable  merely  because  of 
the  fact  that  the  train  was  running  at  fbr- 
bidden  speed,  and  that  such  liability  was 
wholly  irrespective  of  any  contributory  neg- 
ligence on  the  part  of  the  plaintiff."  And 
accordingly  the  judgment  waa  reversed  for 
this  error. 


Correll  v.  Burlington,  C.  R.  ft  M.  River 
R.  Co.  38'  Iowa,  120,  18  Am.  Rep.  22,  was  an 
action  for  damages  resulting  from  a  viola- 
tion of  a.  municipal  speed  ordinance.  It  was 
distinctly  stated  that  "the  power  of  the  city 
of  Vinton  to  pass  the  ordinance  is  not  ques- 
tioned." The  court  held  that  there  was  no 
difference  between  a  state  statute  and  a  mu- 
nicipal ordinance,  and  that  a  violation  of  the 
duty  imposed  by  either  afforded  a  right  of 
civil  action. 

In  Pennsylvania  Co.  v.  Hensil,  70  Ind. 
569,  36  Am.  Rep.  188,  it  was  said:  "The  force 
and  effect  of  a  city  ordinance  regulating  the 
running  and  management  of  railroad  trains 
within  the  limits  of  the  city,  upon  a  civil 
action  against  a  railroad  company,  like  the 
case  before  us,  is  a  question  upon  which  the 
authorities  are  no't  entirely  in  accord.  But 
the  weight  of  authority  is  overwhelmingly  to 
the  effect  that  the  failure  to  perform  any 
duty  imposed,  either  by  a  statute  or  an 
ordinance,  is  negligence  per  m,  and  entitles 
the  injured  party  to  recover,  provided  the 
failure  was  a  proximate  cause  of  the  in- 
jury." And  Thompson  on  Negligence,  419, 
1232,  and  Shearman  ft  Redfleld  on  Negli- 
gence, $§  484,  485,  were  cited  as  authority. 
The  judgment  in  that  case  was  reversed  b^ 
cause  of  the  failure  to  sho?  that  the' vio- 
lation of  the  ordinance  was  the  proximate 
cause  of  the  injury. 


conclusion  of  gross  and  wanton  negligence. 
Toledo,  W.  ft  W.  R.  Co.  v.  O'Connor,  77  111. 
301. 

The  running  of  a  wrecking  train  at  a 
higher  rate  of  speed  than  municipal  ordi- 
nances allow  to  passenger  or  freight  trains, 
through  station  grounds  filled  with  people 
to  witness  an  exhibition  by  invitation  of 
the  railroad  company,  is  gross  and  wanton 
negligence.  Chicago,  B.  &  Q.  R.  Co.  v.  John- 
son, 53  111.  App.  478. 

When  a  person  is  killed  in  a  populous 
city  upon  a  public  thoroughfare  at  an  hour 
when  it  is  usually  thronged  with  passing 
people,  by  a  railroad  train  running  at  a 
greater  rate  of  speed  than  the  municipal 
ordinance  allows,  in  the  absence  of  a  flag- 
man usually  stationed  there,  and  when  no 
bell  or  whistle  is  sounded,  a  case  of  gross 
negligence  on  the  part  of  the  railroad  com- 
pany is  made  out;  and  its  liability  for  the 
injury  is  established,  although  there  may 
be  evidence  of  slight  contributory  negli- 
gence. St.  Louis,  V.  ft  T.  H.  R.  Co.  v. 
Dunn,  78  lU.  197. 

Where,  in  an  action  against  a  railroad 
company  for  wrongfully  causing  death,  the 
fact  is  established  that  a  railroad  train  was 
running  at  a  higher  rate  of  speed  than  that 
fixed  by  a  municipal  ordinance,  and  could, 
if  such  ordinance  had  been  obeyed,  have 
been  stopped  in  time  to  avert  the  injury,  a 
case  of  negligence  is  made  out.  Dull  v. 
Cleveland,  C.  C.  &  St  L.  R.  Co.  21  Ind.  App. 
571,  62  N.  E.  1013. 
6L.R-A.(N.S.) 


But  this  is  not  wilful  or  wanton  negli- 
gence.   Ibid. 

Failure,  on  the  part  of  thos^  operating  a 
railroad  train  running  faster  than  a  mu- 
nicipal ordinance  allows  within  city  limits, 
to  slacken  speed  or  stop  in'  response  to 
shouts  and  warnings,  before  it  is  too  late  to  . 
avoid  killing  stock,  shows  negligence,  and 
tends  to  show  such  gross  negligence  as  to 
amount  to  wilfulness.  Pittsburgh,  C.  C  ^ 
St  L.  R.  Co.  y.  Kel^y,  12  Ohio  C.  C.  341. 

■>.  Contributory  negligence. 

1.  In  general. 

It  Is  a  corollary  to  the  proposition  that 
the  violation  of  a  municipal  ordinance  ren- 
ders the  offender  liable  to  no  private  person 
suffering  injury,  unless  such  violation  was 
the  proximate  cause  of  the  injury,  that 
neimer  does  it  subject  the  violator  to  a  lia- 
bility for  an  injury  resulting  from  the  in- 
jured person's  own  carelessness.  The  rule 
is  doiibtless  general,  that,  if  the  injury  was 
suffered  solely  in  consequence  of  the  suf- 
ferer's own  negligence,  he  has  no  right  of 
action,  notwithstanding  he  would  have  es- 
caped injury  if  the  pertinent  ordinance  had 
been  obeyed. 

The  violation  of  a  municipal  railroad 
speed  ordinance,  and  of  a  statute  requiring 
bell  and  whistle  to  be  sounded  as  a  railroad 
train  approaches  a  street  crossing,  will  not 
enable  a  recovery  to  be  had  against  the  rail* 
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Chicago,  R.  I.  A  P.  R.  Co.  v.  Reidy,  66 
111.  43,  was  an  action  under  the  state  statute 
which  made  railroad  companies  liable  for 
all  damages  done  to  stock  in  any  incorpo- 
rated city  where  the  train  was  running  at 
a  greater'  rate  of  speed  than  the  ordinance 
of  the  city  permitted.  As  this  depended  up- 
on the  state  law,  and  not  upon  the  validity 
of  a  city  ordinance,  it  might  be  unnecessary 
to  say  more  of  the  case;  but  it  is  noteworthy 
that  Buch  a  violation  is  treated  as  only 
prima  facie  evidence  of  negligence,  and  not 
as  negligence  per  m. 

Mason  v.  Shawneetown,  77  Dl.  633,  in- 
volved the  right  of  a  city  to  pass  an  ordi- 
nance authorizing  the  issuance  of  bonds  for 
the  purpose  of  constructing  a  levee,  and 
henoe  is  not  applicable  to  the  case  at  bar. 
It  may  be  noted,  however,  that  the  doctrine 
is  laid  down  in  Illinois  that,  where  a  city 
is  authorized  to  pass  an  ordinance,  such  or- 
dinance has  the  same  force  and  effect  as  a 
law  passed  by  the  legislature.  In  other 
words,  the  doctrine  does  not  seem  to  ob- 
tain in  thai  state  that  legislative  powers 
cannot  be  delegated  to  a  city. 

In  Terre  Haute  &  I.  R.  Co.  v.  Voelker,  129 
111.  540,  22  N.  E.  20,  a  recovery  was  asked 
for  the  violation  of  the  statutory  duty  to 
ring  the  bell  and  sound  the  whistle,  and  for 
a,  violation  of  the  city  speed  ordinance,  and 
for  common-law  negligence.    The  power  of  a 


city  to  enact  such  ordinances  was  not  dis- 
cussed, but  the  case  turned  upon  the  contrib- 
utory negligence  of  the  plaintiff.  Aside 
from  this,  as  hereinbefore  noted,  there  is  a 
state  statute  in  Illinois  which  authorizes  a 
private  right  of  action  where  a  municipal 
speed  ordinance  or  police  regulation  govern- 
ing the  running  of  the  railroad  trains  has 
been  violated. 

Piper  V.  Chicago,  M.  &  St  P.  R.  Co.  77 
Wis.  247,  46  N.  W.  165,  was  an  action  for 
damages  based  upon  the  violation  of  a  state 
statute  regulating  the  speed  of  railway  trains 
in  cities,  and  therefore  throws  no  light  upon 
the  question  here  involved;  and  that  ques- 
tion was  not  discussed  in  that  case. 

Houston  A  T.  C.  R.  Co.  v.  Terry,  42  Tex. 
461,  was  an  action  for  damages  for  killing 
the  plaintiff's  mare  and  colt  in  consequence 
of  running  at  a  greater  rate  of  speed  than 
was  permitted  by  the  city  ordinance.  The 
right  of  the  city  to  enact  such  an  ordinance 
was  not  raised,  discussed,  or  decided  in  that 
case. 

In  Wright  v.  Maiden  A  M.  R.  Co.  4  Allen, 
loc.  cit.  290,  it  was  held  that  in  a  common- 
law,  action  for  negligence  a  city  ordinance 
regulating  the  speed  of  a  street  car  might  be 
Introduced  in  evidence  as  bearing  upon  the 
question  of  the  use  of  due  care  by  the  de- 
fendant.   But  the  power  of  a  city  to  enact 


road  company  for  negligently  killing  a  per- 
son crossing  the  trade,  where  the  deceased 
was  plainly  guilty  of  oontributory  negligence 
in  failing  to  stoit,  look,  and  listen  Irafore 
stepping  onto  the  track.  Central  R.  Co.  v. 
Foshee,  125  Ala.  199,  27  So.  1006. 

The  fact  that  a  railroad  company  does 
not  comply  with  a  municipal  ordinance  lim- 
iting the  rate  of  speed  at  which  it  may  run 
trains  within  the  corporate  limits  does  not 
relieve  one  injured  by  such  train  from  the 
duty  of  ordinary  care  and  caution.  St. 
Louis,  A.  A  T.  H.  R.  Co.  v.  Andres,  16  111. 
App.  292. 

The  running  of  a  railrostd  train  through 
a  village  at  a  rate  of  speed  greater  than 
the  municipal  ordinances  allow  is  negli- 
gence; but  one  struck  thereby  must  be  free 
from  contributory  negligence  to  recover. 
Chicago,  B.  A  Q.  R.  Co.  t.  Ounderson,  65 
111.  App.  638. 

The  violation  of  a  municipal  ordinance 
limiting  the  rate  of  speed  of  railroad  trains 
in  the  city,  and  requiring  the  ringing  of 
bells  by  moving  trains,  is  negligence  when 
a  peraon  is  killnd  or  injured  thereby;  but 
contributory  negligence  relieves  from  lia- 
biUty.  Pittsburgh,  C.  A  St.  L.  R.  Co.  ▼. 
Bennett,  9  Ind.  App.  92,  35  N.  E.  1033. 

The  violation  of  a  municipal  railroad 
speed  ordinance  at  a  public  street  crossing 
is  negligence;  but  one  injured  thereat  must, 
nevertheless,  stop,  look,  and  listen  for  trains 
on  approaching  the  track,  for  contributory 
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negligence  is  a  defense.  Louisville,  N.  A. 
&  C.  R.  Co.  V.  Stephens,  13  Ind.  App.  146, 
40  N.  E.  148;  Lake  Erie  A  W.  R.  Co.  v. 
Pence,  24  Ind.  App.  12,  55  N.  E.  1036;  Bal- 
timore A  0.  S.  W.  R.  Co.  V.  Musgrave,  24 
Ind.  App.  296,  65  N.  E.  496. 

Although  it  may  be  sufficient  to  establish 
negligence  against  a  railroad  company  in  a 
personal-injury  action  to  show  that  the 
traJn  was  running  at  a  rate  of  speed  pro- 
hibited by  a  municipal  ordinance,  yet,  the 
traveler  who  sustains  an  injury  by  impact 
of  the  train  is  not  exonerated  from  the  pre- 
sumption of  contributory  negligence  if  it 
appears  that  he  might  have  avoided  injury 
had  he  been  reasonably  diligent  and  observ- 
ant. Cincinnati,  H.  A  I.  R.  Co.  v.  Butler, 
103  Ind.  31,  2  N.  E.  138. 

A  railroad  company  is  in  the  wrong  in 
not  obeying  a  municipal  ordinance  requir- 
ing gates  to  be  shut  down  and  flagmen  to 
warn  travelers  upon  the  screets  at  points 
where  they  cross  the  railroad  tracks.  And 
the  failure  to  obey  such  an  ordinance  is  not 
only  evidence  of  negligence,  but  bears  in- 
fluentially  against  contributory  negligence. 
Pennsylvania  Co.  v.  Stegemeier,  118  Ind. 
305,  10  Am.  St.  Rep.  136,  20  N.  E.  843. 

But,  for  all  that,  if  the  traveler  can,  if  he 
looks,  plainly  see  an  oncoming  train,  he  will 
be  chargeable  with  contributorv  negligence 
if  he  does  not  keep  off  the  track.  Cadwal- 
lader  v.  Louisville,  N.  A.  A  C.  B.  Co.  128 
Ind.  618.  27  N.  E.  1.^.^  ,^^^  ^^  GoOglC 
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such  an  ordinance  was  not  discussed  and  the 
ordinance  was  not  counted  upon  in  that  case. 
Bott  T.  Pratt,  33  Minn.  323,  53  Am.  Rep. 
47,  23  N.  W.  237,  was  an  action  for  damages 
caused  to  the  plaintiff  by  the  defendant 
leaving  his  horse  unhitched  in  the  street  in 
violation  of  a  city  ordinance.  The  court 
treated  the  ordinance  ob  of  the  same  nature 
and  dignity  as  a  state  statute,  and  held  that 
"the  analogy  between  statutes  and  the  or- 
dinances of  cities  is,  of  coarse,  not  to  be  ex- 
tended beyond  the  proper  limits  of  munici- 
pal jurisdiction.  But  in  matters  properly 
of  local  cognizance  it  is  necessary  and  emi- 
nently proper  that  such  powers  should  be 
committed  to  the  municipality,  to  be  exer- 
cised through  ordinances  which  shall  be 
subordinate  to  and  consistent  with  the  gen- 
eral laws,  or  in  proper  cases  be  authorized  to 
take  their  place;"  and  therefore  held  that 
a  municipal  regulation  is  as  binding  within 
the  city  as  any  statute  or  law  of  the  state, 
and  that  the  legislature  may  authorize  the 
city  to  pass  such  a  law,  or  may  pass  it  itself. 
This  case  also  draws  the  same  distinction  be- 
tween ordinances  regulating  the  speed  of 
railroads,  or  other  police  regulations,  and 
ordinances  requiring  the  owner  of  the  abut- 
ting property  to  remove  ice  from  the  side- 
walk, as  is  drawn  in  the  Jackson  Case.  It 
is  only  necessary  to  say  that  no  such 


lative  powers  can  in  this  state  be  delegated 
to  a  city. 

Siemers  v.  Eisen,  -64  Cal.  418,  was  an  ae- 
tion  fbr  damages  caused  by  the  defendant 
leaving  his  horse  unhitched  on  the  street, 
in  consequence  of  which  the  horse  ran  away 
and  injured  the  plaintiff.  A  citgr  ordinance 
forbidding  the  leaving  of  animals  unhitched 
on  the  streets  was  offered  in  evidence,  al- 
though the  action  was  not  based  upon  thfe 
ordinance.  The  court  discussed  the  question 
of  the  liability  of  an  individual  to  another 
for  a  failure  to  perform  a  duty  imposed  upon 
him  by  statute  or  through  legal  authority, 
and  held  such  a  violation  to  be  negligence 
in  the  eye  of  the  law;  but  the  power  of  a  city 
to  enact  such  an  ordinance  was  not  discussed 
or  decided,— much  less  the  power  of  a  city 
by  ordinance  to  make  evidence  of  a  common 
or  statutory  liability. 

The  foregoing  analysis  of  the  case*  cited 
in  support  of  the  doctrine  laid  down  in  the 
Jackson  Case  and  in  the  case  at  bar  fully 
demonstrates  that  such  cases  arose  in  states 
where  it  is  held  competent  for  the  legisla- 
ture to  delegate  legislative  powers  to  munic- 
ipalities, or  where  there  was  a  state  stat- 
ute expressly  conferring  a  right  of  action 
upon  one  citizen  against  another  for  a  vio- 
lation of  any  municipal  regulation,  or  where 
it  was  assumed,  without  discussion,  that  a 


Whoso  tries  to  cross  a  railroad  track  in 
front  of  an  approaching  locomotive  seen 
by  him  is  guilty  of  contributory  negligence, 
which  defeats  his  recovery,  if  he  is  injured, 
notwithstanding  a  municipal  ordinance  lim- 
its its  speed  to  10  miles  an  hour,  and  it  is 
running  18.  He  has  no  right  to  assume 
that  the  speed  is  no  greater  than  the  ordi- 
nance allows.  KorrMy  v.  Lake  Shore  & 
M.  S.  R.  Co.  131  Ind.  261,  29  N.  E.  1069. 

Rimning  a  locomotive  at  a  rate  of  speed 
forbidden  by  a  municipal  ordinance  is  ordi- 
narily negligence  on  the  part  of  a  railroad 
company;  but  such  negligence  does  not  ex- 
cuse a  person  who  takes  the  risk  of  cross- 
ing in  front  of  a  train  he  sees  and  knows 
is  approaching.    Ibid. 

The  violation  of  a  municinal  ordinance 
limiting  the  speed  of  railroad  trains  run- 
ning within  the  cicy  makes  a  railroad  com- 
pany guilty  of  negligence  respecting  a  per- 
son injured  'while  lawfully  on  its  track,  but 
does  not  exempt  such  person  from  the  duty 
to  exercise  due  care  for  his  own  safety. 
Pennsylvania  Co.  v.  Meyers,  136  Ind.  242,  36 
N.  E.  32. 

The  fact  that  a  railroad  company  vio- 
lates municipal  ordinances  limiting  the 
speed  of  trains  within  the  city  and  requir- 
ing the  presence  of  a  flagman  to  give  warn- 
ing at  places  where  the  railroad  track 
crosses  public  streets  does  not  enable  a  per- 
son struck  by  a  train  at  a  crossing  to  re- 
cover if  he  was  guilty  of  contributory  neg- 
ligence in  failing  to  look  at  a  plainly  visi- 
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ble  oneoming  train.  Smith  v.  Wabash  R. 
Co.  141  Ind.  92,  40  N.  E.  270. 

Notwithstanding  a  railroad  company  dis- 
obeys municipal  ordinances  limiting  the 
speed  of  its  trains  and  requiring  the  pres- 
ence of  flagmen  at  street  crossings,  and 
thereby  is  guilty  of  negligence,  one  injured 
by  the  offending  train  cannot  recover  if  him- 
self guilty  of  negli^nce.  Sala  v.  Chicago, 
R.  I.  &  P.  R.  Co.  86  Iowa,  678,  52  N.  W.  664. 

Either  doing  a  forbidden  thing,  or  neglect- 
ing a  duty  'prohibited  or  commanded  by 
statute  or  municipal  ordinance,  to  the  injury 
of  another,  is  negligence  rendering  the  of- 
fender liable  in  damages  to  the  injured  per- 
son, unless  his  contributory  negligence  ex- 
cuses. Tobey  t.  Burlii^^n,  C.  R.  &  K.  R. 
Co.  94  Iowa,  256,  33  LJI.A.  496,  62  N.  W. 
761. 

To  entitle  an  injured  person  to  recover 
of  a  railroad  company  because  of  injuries 
he  suffered  when  its  train  was  running 
through  a  town  at  a  rate  of  speed  exceeding 
what  the  municipal  ordinance  allowed,  he 
must  have  been  free  from  contributory  neg- 
ligence. Philadelphia,  W.  &  B.  R.  Co.  v. 
Stebbing.  62  Md.  504;  Cumberland  &  P.  R. 
Co.  V.  State,  73  Md.  74,  20  Am.  St.  Sen 
671,  20  Atl.  786;  Reidel  v.  Philadelf^ia,  W. 
&  B.  R.  Co.  87  Md.  163,  67  Am.  St.  Rep. 
328,  39  Atl.  507. 

The  doctrine  that  one  may  essay  to  pass 
in  front  of  a  moving  railroad  train  at  a 
country  crossing,  relying  solely  upon  a  be- 
lief or  expectation  that  the  train  will  ap- 
proach at  a  certain  rate  0&^ee4.  islpii- 


1905. 


SLUDER  T.  ST.  LOUIS  TRANSIT  00. 


SS3 


private  right  of  action  could  arise  from  a 
violation  of  a  municipal  police  regulation, 
equally  as  well  as  where  such  right  of  action 
was  expressly  conferred  by  state  statute  or 
by  the  common  law.  Therefore  the  prior  deci- 
sions in  this  state  and  in  other  jurisdictions 
do  not  accurately,  logically,  and  scientific- 
ally discuss  or  decide  the  questions  here  in- 
volved. 

The  text  writers  have  attempted  to  state 
a  safe  legal  principle  upon  which  to  rest  the 
decisions  on  this  subject.  Thompson  on 
Negligence,  2d  ed.  vol.  I,  {  12,  in  discussing 
this  question,  says:  "In  considering  this 
question,  it  is  further  to  be  kept  in  mind 
that  there  are  many  statutes  and  municipal 
ordinances  which  forbid  the  doing  of  acts, 
the  violation  of  which  does  not  necessarily 
give  any  right  of  action  in  ftivor  of  private 
individuals;  the  offense  being  against  the 
public,  to  be  redressed  in  the  one  case  in  a 
criminal  prosecution,  or  in  an  action  brought 
on  behalf  of  the  state  by  the  attorney  gen- 
eral, and  in  the  other  by  a  prosecution  in  a 
municipal  court.  And  it  may  be  stated  as  a 
general  proposition — ^though  there  may  be 
difficulty  in  some  cases  in  applying  it — that 
the  violation  of  a  statute  or  municipal  ordi- 
nance is  not  of  itself  a  cause  of  action 
grounded  upon  negligence,  in  favor  of  aa 
individual,  unless  the  statute  or  otdinance 


was  designed  to  prevent  such  injuries  as  were 
suffered  by  the  individual  claiming  the  dam- 
ages, and  often  not  then;  the  question  de- 
pending upon  judicial  theories  and  sur- 
mises." The  learned  author  then  points  out 
that,  althoi^h  the  statute  or  ordinance  may 
prohibit  the  doing  of  an  act,  to  the  end  of 
promoting  the  .public  safety,  such  legislation 
is  not  exclusive,  but  that  it  may  be  simply 
declaratory  of  the  common  law,  and  that  it 
is  only  exclusive  where  the  legislature  cre- 
ates the  right  or  imposes  the  duty  and  gives 
a  remedy,  in  which  event  that  remedy  alone 
must  be  pursued.  The  same  author,  in  § 
4510,  vol.  4,  cited  the  rule  laid  down  by  this 
court  in  Bluedorn  v.  Missouri  P.  R.  On,  108 
Mo.  439,  32  Am.  St.  Rep.  615,  18  S.  W.  1103, 
that  the  violation  of  a  municipal  speed  ordi- 
nance is  negligence  per  Be,  but  does  not  un- 
dertake to  discuss  the  question  on  legal  prin- 
ciples. As  hereinbefore  pointed  out,  Dillon 
on  Municipal  Corporations,  §  713,  and  Red- 
fleld  on  Railways,  p.  678,  discuss  only  the 
power  of  a  city  to  enact  a  police  speed  ordi- 
nance, but  do  not  discuss  the  question  here 
involved.  Shearman  &  Redfleld  on  Negli- 
gence, 5th  ed.  §  13,  draws  no  distinction  be- 
tween a  violation  of  a  state  statute  and  • 
municipal  regulation,  and  advocates  the  doc- 
trine that  they  afford  a  right  of  action  to 
the   citizen   injured   against   the   offender. 


sound.  That  a  railroad  train  is  running  at  a 
rate  of  speed  higher  than  a  municipal  ordi- 
nance permits  may  be  evidence  of  the  rail- 
road company's  negligence,  but  does  not  re- 
lieve a  person  injured  of  the  charge  of  hav- 
ing contributed  to  the  result.  Stodley  v. 
St.  Paul  &  D.  R.  Co.  48  Minn.  249,  61  N.  W. 
116. 

An  injured  person  who  is  himself  clearly 
negligent  is  not  entitled  to  recover  of  the 
railroad  company  doing  the  injury,  merely 
because  the  latter  violated  a  railway-speed 
municipal  ordinance.  Kellny  v.  Missouri  P. 
R.  Co.  101  Mo.  87,  8  L.R.A.  783,  13  S.  W. 
806. 

The  violation  of  a  municipal  ordinance 
regulating  the  movements  of  railroad  trains, 
and  forbidding  them  to  obstruct  street 
crossings,  will  not  authorize  a  recovery 
against  the  offendmg  railroad  company  by 
one  whose  own  negligence -was  the  cause  of 
his  injmy.  Hudson  v.  Wabash  Western  R. 
Co.  123  Mo.  445,  27  S.  W.  717. 

The  violation  of  a  municipal  ordinance 
limiting  the  speed  of  railroad  trains  within 
the  city  will  not  justify  a  recovery  in  case 
of  injury,  where  the  negligence  of  the  in- 
jured person  was  the  real  cause  of  the  in- 
jury. McManamee  v.  Missouri  P.  R.  Co.  136 
Mo.  440,  37  S.  W.  119. 

Although  a  railroad  company  is  guilty 
lb  running  its  train  in  a  city  at  a  greater 
rate  of  speed  than  is  allowed  by  a  munici- 
pal ordinance,  yet,  if  a  person  injured  by 
•uch  train  is  guilty  of  such  contributory 
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negligence  as  is  the  immediate  cause  of  hit 
injury,  he  cannot  recover.  Payne  v.  Chi- 
cago &  A.  R.  Co.  136  Mo.  662,  38  S.  W.  308. 

While  it  is  negligence  in  a  railroad  com- 
pany to  violate  a  municipal  ordinance  lim- 
iting the  speed  of  trains,  and  requiring 
g^tes  or  flagmen  at  street  crossings  in  the 
city,  that  will  not  justify  one  who  is  in- 
jured through  his  own  netrligence  in  recov- 
ering damages  of  the  offending  railroad  com- 
pany. Graney  v.  St.  Louis,  I.  M.  &  8.  R.  Co. 
140  Mo.  89,  38  L.R.A.  633,  41  8.  W.  246; 
and,  on  later  appeal,  167  Mo.  666,  50  L.R.A. 
153,  57  S.  W.  276. 

The  n^Iigence  of  a  railroad  company  in 
running  its  train  at  a  rate  of  speed  exceed- 
ing that  aTlswed  by  a  municipal  ordinance 
will  not  enable  one  injured  by  his  own  neg- 
ligence to  recover  of  the  company.  Peter- 
son V.  St.  Louis,  I.  M  &  S.  R.  Co.  156  Mo. 
552,  67  S.  W.  709. 

The  running  of  a  railroad  train  within 
the  limits  of  a  city  at  a  rate  of  speed  higher 
than  the  municipal  ordinance  allows,  and 
without  ringing  a  bell  as  the  municipal  or- 
dinance prescribes,  is  negligence  which  enti- 
tles one  suing  for  a  personal  injury  to  go 
to  the  jury,  unless  the  undisputed  facts 
show  such  contributory  negligence  as  pre- 
cludes recovery.  Tanner  v.  Missouri  P.  R 
Co.  161  Mo.  497,  61  S.  W.  826. 

To  entitle  one  to  recover  for  an  injury 
suffered  from  a  street  railway  car  running 
at  a  speed  in  excess  of  that  allowed  by  the 
municipal  ordinances  he  must  be  free  fron 
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whether  the  statute  or  ordinance  gives  such 
a  right,  or  simply  imposes  a  penalty  by  way 
of  a  fine  for  its  violation;  but  points  out 
that  while  this  rule  obtains  in  Georgia,  Indi- 
ana, Missouri,  Wisconsin,  Minnesota,  and 
Colorado,  and  such  violation  is  in  these 
states  treated  as  negligence  per  se,  it  is  held 
in  New  York  and  Pennsylvania  that  such 
violation  of  a  statute  or  ordinance  is  not 
negligence,  as  a  matter  of  common  law,  but 
"only  some  evidence  of  negligence;"  and  con- 
cludes that  it  is  wrong  to  instruct  the  jury 
that  mere  proof  of  such  negligence  entitles 
the  plaintiff  to  recover,  or,  in  other  words, 
that  it  is  not  negligence  per  »e,  but  only 
prima  facie  evidence.  The  author,  however, 
does  not  discuss  the  power  of  a  city  to  cre- 
ate such  a  private  right  of  action,  any  more 
than  to  say  that,  if  the  statute  or  city  ordi- 
nance was  established  for  the  benefit  of  pri- 
vate persons,  it  would  afford  such  a  right 
of  action.  Cooley  on  Torts,  2d  ed.  p.  784,  is 
frequently  misquoted  as  supporting  the  doc- 
trine stated  in  the  Jaclcson  Case  and  in  the 
case  at  bar.  An  examination  of  the  discus- 
sion by  that  author,  beginning  on  page  780 
and  extending  to  page  790,  discloses,  how- 
ever, that  he  was  speaking  of  a  violation  of 
a  state  law,  and  not  of  a  city  ordinance, 
and  that  he  did  not  consider  the  question  of 
the  power  of  a  city  to  create  such  a  private 
right  of  action  under  its  police  power.    The 


language  employed  by  the  author  which  haa 
been  misapplied  is:  "If  the  duty  imposed  is 
obviously  meant  to  be  a  duty  to  the  public, 
and  also  to  individuals,  and  the  penalty  i* 
made  payable  to  the  state  or  to  an  informer, 
the  right  of  an  individual  injured  to  main- 
tain an  action  on  the  case  for  a  breach  of 
the  duty  owing  to  him  will  be  unquestion- 
able." This  language  was  employed  in  tiie 
paragraph  in  which  it  is  stated  that,  "where 
the  statute  imposes  a  new  duty  where  none 
existed  before,  and  gives  a  specific  remedy 
for  its  violation,  the  presumption  is  that 
this  remedy  was  meant  to  be  exclusive,  and 
the  party  complaining  of  the  breach  is  con- 
fined to  it."  The  author  also  points  out 
that,  if  a  remedy  exists  at  common  law,  and 
a  new  remedy  is  given  by  statute,  and  there 
are  no  negative  words  in  the  statute  indi- 
cating that  the  new  remedy  is  to  be  exclu- 
sive, the  presumption  is  that  it  was  intended 
to  b«  cumulative,  and  the  party  injured  may 
proceed  either  under  the  common  law  or 
under  the  statute. 

The  foregoing  review  of  the  cases  in  this 
state,  and  of  the  adjudications  in  other 
states  clearly  shows  that  the  distinction 
made  in  the  Jackson  Case  between  the  right 
of  one  person  to  maintain  a  civil  action 
against  another  for  a  violation  of  an  ordi- 
nance requiring  the  removal  of  ice  from  the 
sidewalk, '  and  for  the  violation  of  a  speed 


contributory  negligence.  Reno  v.  St.  Louis 
&  Suburban  R.  Co.  180  Mo.  469,  79  S.  W. 
464. 

Notwithstanding  the  violation  of  a  mu- 
nicipal speed  ordinance  by  a  railroad  com- 
pany, it  is  not  liable  to  one  injured  by  his 
own  negligence.  Schmidt  v.  Missouri  P.  R. 
Co.  191  Mo.  215,  3  L.RJV^.(N.S.)  196,  90  S. 
W.  136;  Green  v.  Missouri  P.  R.  Co.  192  Mo. 
131,  90  S.  W.  805. 

Neglect  to  comply  with  a  municipal  ordi- 
nance requiring  a  railroad  company  to  main- 
tain gates  on  both  sides  of  its  grade  cross- 
ings, and  to  attend  them  at  all  times  when 
trains  are  passing,  and  close  them  at  least 
one  minute  before  a  locomotive  passes  over 
the  crossing,  without  any  evidence  that 
trains  are  run  at  an  unusual  speed,  that 
the  vicinity  is  thickly  inhabited,  or  that  the 
crossing  is  much  used  at  night,  is  not  suf- 
ficient to  sustain  a  judgment  for  negligently 
causing  death  after  nightfall,  when  there 
is  a  clear  view  of  trains  approaching  the 
crossing  in  either  direction  for  600  feet  or 
more.  Rainey  v.  New  York  C.  &  H.  R  R. 
Co.  68  Hun,  495,  23  N.  Y.  Supp..  80. 

The  violation  of  a  municipal  ordinance 
limiting  the  speed  at  which  railroad  trains 
may  run  within  the  corporate  limits  is  neg- 
ligence; but  this  will  not  enable  one  who 
might,  with  reasonable  care,  have  been  safe 
from  injury,  to  recover.  Neal  v.  Carolina 
C.  R.  Co.  126  N.  C.  634,  49  L.R.A.  684,  36 
e.  E.  117. 
6L.R.A.(N.S.) 


The  violation  of  valid  municipal  ordi- 
nances limiting  the  speed  of  locomotives 
within  the  corporate  limits  and  prescribing 
how  and  when  railroad  belU  shall  be  rung 
at  street  crossings,  constitutes,  when  injury 
is  caused  thereby,  negligence  per  se,  al- 
though contributory  negligence  will  defeat  a 
recovery.  Chicago,  R.  I.  &  T.  R,  Co.  v. 
Erwin  (Tex.  a  v.  App.)  65  S.  W.  496. 

The  negligence  of  a  railroad  company  in 
running  its  train  in  a  city  at  a  higher  rate 
of  speed  than  is  allowed  by  a  municipal 
ordinance  does  not  enable  one  who  is  in- 
jured by  such  train  to  recover  if  his  own 
negligence  contributed  to  his  injury.  Shat- 
to  V.  Erie  R  Co.  69  C.  C.  A.  1,  121  Fed.  678. 

The  negligence  of  a  railroad  company  in 
neglecting  to  obey  a  statute  and  municipal 
ordinance  respecting  warning  signals,  gates, 
flagman,  and  speed  of  train  at  a  street 
crossing  does  not,  when  an  injury  occurs, 
make  the  railroad  company  liable  if  the 
negligence  of  the  injured  person  contributes 
to  the  injury.  Neininger  v.  Cowan,  42  C. 
C.  A.  20,  101  Fed.  787. 

If  a  railroad  company  habitually  and  cus- 
tomarily violates  a  municioal  ordinance  re- 
quiring bells  on  moving  trains  to  be  rung 
within  the  city,  it  may  prove  that  such 
habit  and  custom  were  known  to  an  em- 
ployee injured  by  one  of  its  trains  in  « 
switch  yard,  as  bearing  upon  his  contrib- 
utory negligence.  Chicago  &  N.  W.  R.  Co. 
v.  Kane,  70  UL  Ap^.  676.     Q^^gJ^ 
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ordinance,  or  such  an  ordiliance  as  that  un- 
der consideration  in  this  case,  cannot  be  log- 
ically maintained  upon  legal  priilciples.  The 
power  ot  a  city  to  enact  both  classes  of  such 
ordinances  arises  out  of  the  police  power 
of  the  city  alone.  But  it  said  in  the  Jack- 
son Case  that,  inasmuch  as  it  is  the  duty  of 
a  city  to  keep  its  sidewalks  in  a  reasonably 
safe  condition  for  the  public  to  travel  there- 
on, and  inasmuch  as  the  city  cannot  shift 
this  responsibility  to  the  abutting  owner  or 
to  anyone  else,  therefore  there  is  a  differ- 
ence between  a  violation  of  an  ordinance  re- 
quiring the  abutting  owner  to  remove  ice, 
and  an  ordinary  police  speed  ordinance,  in 
that  in  the  former  case  no  right  of  action 
is  conferred  upon  third  persons,  while  in  the 
latter  case  such  a  right  is  conferred.  It  is 
manifest  to  my  mind  that  the  duty  of  the 
dty  is  the  same  in  both  instances,  and  that 
the  purpose  of  the  ordinance  is  the  same  in 
both  instances.  Permitting  the  iee  to  re- 
main on  the  sidewalk  is  a  nuisance  on  the 
public  highway.  So,  also,  permitting  a  rail- 
road or  a  citizen  to  travel  at  such  a  rate 
of  speed  on  the  highway  as  to  endanger  tlie 
safety  of  other  persons  thereon  is  a  nuisance. 
The  liability  of  the  city  is  the  same  in  both 
cases.  Its  liability  arises  solely  from  its 
failure  to  remove  a  nuisance  from  the  high- 
way, or  from  its  permitting  citizens  to  create 
h  nuisance  on  the  highway.     In  the  one  in- 


stance the  nuisance  is  created  by  an  act  of 
God;  in  the  other  instance  it  is  created  by 
the  citizen.  And  the  liability  of  the  city 
arises  solely  out  of  its  obligation  to  keep  its 
highways  free  of  nuisances.  The  city  can- 
not shift  this  responsibility  in  either  oase, 
and  can  shift  it  as  much  in  the  one  case  as 
in  the  other.  It  has  frequently  been  held 
that,  under  its  police  power,  the  city  can 
compel  the  abutting  owner  to  remove  the 
ice  and  snow  from  the  sidewalk.  So,  also, 
the  city  can  prevent  railroad  trains  from 
running  on  its  highways,  or  from  so  running 
as  to  be  a  nuisance.  The  underlying  princi- 
ple in  both  instances  is  the  preservation  of 
the  safety  of  the  citizens  in  using  the  high- 
way. I  am  therefore  clearly  of  the  opinion 
that  there  can  be  no  accurate,  logical,  or 
scientific  distinction  drawn  between  such  or- 
dinances, and  therefore  that  this  court  must 
either  recede  from  its  opinion  in  the  Norton 
Case,  or  from  the  opinion  in  the  Jackson 
Case. 

This  brings  me  to  a  consideration  of  the 
other  line  of  cases  above  referred  to,  which 
have  run  along  through  the  Reports  of  this 
state  at  the  same  time  with  the  cases  here- 
inbefore analyzed.  This  line  of  cases  con- 
sists of  Fath  V.  Tower  Grove  &  L.  R.  Co.  105 
Mo.  545.  13  L.R.A.  74,  16  8.  W.  913;  Sem» 
V.  Southern  R.  Co.  108  Mo.  142,  18  S.  W. 
1007;    Moran   v.   Pullman   Palace   Car   Co. 


An  employee  of  a  railroad  company,  whose 
looks  and  attention  are  fixed  upon  duties, 
is  not  negligent,  as  a  matter  of  law,  if  mo- 
mentarily he  steps  upon  a  track  in  front  of 
a  moving  train,  and  is  injured  because'  it  is 
moving  at  a  very  much  greater  rate  of  speed 
than  is  allowed  by  a  municipal  ordinance. 
Bluedorn  v.  Missouri  P.  R.  Co.  121  Mo.  268, 
24  S.  W.  67,  25  S.  W.  943. 

2.  The  right  to  expect  obedience. 

A  person  venturing  upon  a  railroad  track 
has  a  right  to  expect  that  the  railroad  com- 
pany will  obey  the  law,  that  it  will  not 
run  its  train  at  a  higher  speed  than  the 
law  allows,  or  fail  to  give  the  warning  sig- 
nals of  its  approach  which  the  law  com- 
mands. This  will  not,  of  course,  relieve  the 
person  of  the  obligation  to  look  out  for  his 
own  safety,  and  to  exercise  hia  faculties  to 
avoid  danger;  but  it  does  have  an  impor- 
tant bearing  upon  the  question  whether,  in 
case  he  suffers  injury,  he  has  done  all  that 
he  ought  to  do  to  escape  it  in  case  the  law  is 
obeyed.  Neither  does  it  excuse  him  from 
taking  any  needful  precaution  to  conserve 
his  own  safety  in  case  he  becomes  aware 
that  tne  law  is  being  violated ;  but  again,  it 
bears  upon  the  question  as  to  how  soon  he 
discovers  that  the  law  is  being  violated. 

A  person  approaching  a  railroad  track  has 
a  right  to  rely  upon  the  performance  by  the 
railroad  company  of  the  duty  imposed  upon 
6L.RJL(N.S.) 


it  by  municipal  ordinance,  not  to  run  trains 
within  the  corporate  limits  faster  than  a 
stated  rate;  and  when  it  appears  that,  if 
such  ordinance  had  been  obeyed  such  person 
would  have  crossed  in  safety,  he  cannot  be 
charged  with  contributory  negligence,  as  a 
matter  of  law,  in  not  continually  having 
looked,  and  in  having  failed  to  hear  the  ap- 
proach of  a  train.  Chicago  &  a.  R.  Co. 
V.  Pulliam,  111  111.  App.  305,  Affirmed  in  208 
III.  456,  70  N.  E.  460. 

A  person  approaching  a  railroad  crossing  in 
a  city  has  a  right  to  rely  unon  the  obedience 
of  the  railroad  company  to  a  valid  municipal 
ordinance  enacted  for  his  safetv.  Daven- 
port, R.  I.  &  N.  W.  R.  uo.  V.  Deifaeger,  112 
111.  App.  637. 

A  municipal  ordinance  limiting  the  speed 
of  railroad  trains  within  the  city  is  compe- 
tent evidence  upon  the  question  of  plaintiff's 
contributory  negligence,  in  a  personal-in- 
jury action;  because,  in  determining  wheth- 
er it  was  safe  and  prudent  for  him  to  cross 
the  railroad  track  at  the  time  of  the  injury, 
he  had  the  right  to  assume  that  the  ordi- 
nance would  be  obeyed  where  he  could  have 
crossed  in  safety  if  it  had  been  obeyed. 
Madison  &  I.  R.  Co.  v.  Taffe,  37  Ind.  361. 

When  a  municipal  ordinance  requires  gates 
and  a  watchman  at  street  crossings  of  rail- 
road tracks  in  the  city,  and  a  railroad  com- 
pany has  conformed  thereto,  one  approach- 
ing the  track  along  a  street,  and  finding  the 
gates  open  and  the  watchman  abMBk^hauf 
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134  Mo.  641.  33  L.R.A.  756,  66  Am.  St.  Rep. 
643,  36  S.  W.  659;  Sanders  v.  Southern 
Electric  R.  Co.  147  Mo.  411,  48  S.  W.  855; 
Murphy  v.  Lindell  R.  Co.  153  Mo.  253,  54 
S.  W.  442;  Holwerson  v.  St.  Loviis  &  Sub- 
urban R.  Co.  157  Mo.  245,  60  L.R.A.  850, 
67  S.  W.  770.  And  these  decisions  in  this 
state  are  in  harmony  with  the  decisions  in 
other  jurisdictions.  Heeney  v.  Sprague,  11 
R.  I.  456,  23  Am.  Rep.  502 ;  Philadelphia  & 
R.  R.  Co.  V  .Irvin,  89  Pa.  71,  33  Am.  Rep. 
726;  Kirby  ▼.  Boylston  Market  Asso.  14 
Gray,  249,  74  Am.  Dec.  682;  Flynn  ▼.  Can- 
ton Co.  40  Md.  312,  17  Am.  Rep.  603;  Jenks 
v.  Williams,  115  Mass.  217;  Vandyke  v. 
Cincinnati,  1  Disney  (Ohio)  532;  Knupfle  t. 
Knickerbocker  Ice  Co.  84  N.  Y.  488 ;  Moore 
V.  Gadsden,  93  N.  Y.  12;  Connor  v.  Electric 
Traction  Co.  173  Pa.  602,  34  AU.  238;  Louis- 
ville &  N.  R.  Co.  v.  Dalton,  102  Ky.  290,  43 
8.  W.  431;  Southern  R.  Co.  v.  Wood,  21  Ky. 
L.  Rep.  575,  52  S.  W.  796;  Atkinson  v.  New- 
castle &  G.  Waterworks  Co.  L.  R.  2  Exch. 
Div.  441 ;  Taylor  v.  Lake  Shore  4  M.  S.  R. 
Co., 45  Mich.  74,  40  Am.  Rep.  457,  7  N.  W. 
728. 

In  Path  T.  Tower  Grove  &  L.  R.  Co.  supra, 
the  question  of  the  power  of  a  city  to  create 
"a  civil  duty  enforceable  at  common  law" 
was  first  discussed  scientifically  in  this  state, 
and  it  was  there  said  that,  although  the  sub- 
ject had  been  incidentally  touched  upon  in 


several  instances,  the  validity  of  the  ordi- 
nance bed  never  been  adjudicated  by  this 
court.  And  it  was  there  pointed  out  that, 
upon  principle  and  precedent,  such  a  duty 
could  not  be  created  by  a  mere  police  regu- 
lation, but  that  the  city  bad  power,  under 
its  police  powers,  to  create  an  obligation  on 
the  part  oi  its  citizen  to  perform  certain  of 
the  duties  which  rested  upon  the  city,  and  to 
enforce  the  performance  of  such  duties  by 
fines,  forfeitures,  and  imprisonment,  but 
could  not  create  a  right  of  civil  action 
among  citizens  inter  sese  tor  the  violation  of 
an  ordinance;  and  that  it  was  only  in  cases 
where  the  defendant  had  made  a  contract 
with  the  city,  for  a  valuable  consideration, 
to  be  bound  by  such  regulations,  that  a  civil 
liability  could  arise.  It  was  pointed  out  ex* 
haustively  that  such  was  the  weight  of  au~ 
thority  in  England  and  America.  The  sub- 
sequent cases  above  referred  to  in  this  state 
have  followed  and  amplified  the  doctrine 
there  laid  down.  But  it  was  'Said  in  the^ 
Jackson  Case,  and  is  said  in  the  majority 
opinion  in  this  case,  that  the  discussion  of 
the  subject  in  the  Path  Case  was  obiter,  be- 
cause in  that  case  it  appeared  that  the  de- 
fendant had  accepted  or  agreed  to  be  bound 
by  the  provisions  of  the  ordinance.  It  is 
also  said  in  the  Jackson  Case  and  in  the 
majority  opinion  in  this  case  that  the  Rhode 
Island,  Pennsylvania,  Maryland,  and  Massa- 


right  to  assume  that  no  train  is  coming,  and 
to  attempt  to  cross;  and  if,  when  on  the 
track,  he  is  unexpectedly  struck  by  a  passing 
train,  the  railroad  company  is  liable.  Penn- 
sylvania Co.  V.  Stegemeier,  118  Ind.  305,  10 
Am.  St.  Rep.  136,  20  N.  E.  843. 

Notwithstanding  this,  if  the  injured  per- 
son has  an  unobstructed  view  of  an  on- 
coming train,  he  is  bound  to  use  his  senses 
and  stay  out  of  danger,  or  his  contributory 
negligence  will  defeat  his  recovery.  Cad- 
wallader  v.  Louisville,  N.<A.  &,'  C.  R.  Co. 
128  Ind.  518,  27  N.  E.  161. 

A  traveler  upon  a  city  street  crossing  a 
railroad  track  has  the  right  to  presume  that 
a  municipal  ordinance  limiting  the  speed  of 
railroad  trains  within  the  city  will  be 
obeyed;  and,  while  disobedience  will  not  ex- 
cuse him  from  exercising  reasonable  care 
for  his  own  safety,  yet  his  conduct  is  to  be 
judged  in  the  light  of  such  presumption. 
Cleveland,  C.  C.  &  I.  R.  Co.  v.  Harrington, 
331  Ind.  426,  30  N.  E.  37. 

A  servant  exercising  due  care  for  his  own 
safety  has  a  right  to  believe,  and  depend 
upon  the  fact,  that  the  master  has  done  and 
will  do  his  duty  in  conserving  safety  by 
obeying,  in  the  case  of  a  railroad,  a  miinio- 
ipal  ordinance  forbidding  the  running  of 
trains  within  the  city  limits  faster  than  a 
stated  speed,  and  requiring  all  backing 
trains  and  reversed  locomotives  to  carry 
lights  in  front  after  nightfall,  and  to  sound 
both  bell  and  whistle.  Pittsburgh,  C  C  & 
6L.RA.(N£.) 


St.  L.  R.  Co.  T.  Moore,  162  Ind.  346, 44  LILA. 
638,  63  N.  E.  290. 

A  traveler  upon  a  city  street,  approadi- 
ing  a  railroad  track,  may  assume,  and  has 
a  right  to  direct  his  actions  upon  the  as- 
sumption, that  a  railroad  company  will  obey 
a  municipal  ordinance  limiting  the  speed  of 
trains  of  cars  when  crossing  city  streets. 
Missouri  P.  R.  Co.  v.  Chick,  6  Kan.  App.  480, 
60  Pac.  606. 

•  A  traveler  along  a  city  street  which 
crosses  a  railroad  has  a  right  to  presume 
obedience,  by  the  railroad  company,  to  a 
municipal  ordinance  limiting  the  speed  at 
which  trains  may  run  within  the  city  lim- 
its; and,  if  he  passes  on  and  is  struck  by 
a  train  running  considerably  faster  than 
such  ordinance  allows,  and  giving  no  warn- 
ing by  bell  or  whistle  of  its  approadi,  he  is 
not  guilty  of  contributory  negligence.  Ram- 
sey V.  Louisville,  C.  &  L.  R.  Co.  89  Ky.  99, 
20  S.  W.  162. 

When  a  railroad  train  is  moving  along  a 
public  highway  in  a  city,  persons  on  the 
street  have  a  right  to  presume  that  the 
railroad  company  will  obey  the  commands 
of  a  municipal  ordinance  limiting  its  speed 
and  requiring  bell  ringing;  and  a  violation 
of  such  ordinance  is  gross  negligence.  Es- 
win  V.  St.  Louis,  L  M.  &  S.  R.  Co.  96  Mo. 
290,  9  S.  W.  577. 

Every  person  on  a  public  street  in  a  mu- 
nicipality has  a  right  to  presume  that  a 
railroad  company  operating  trains  therein 
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chuaetts  cases  above  cited  are  not  decisive  of 
the  question  here  inTolved,  and  belong  to 
the  same  cla^  of  cases  to  which  Norton  t. 
T.  St  Louis,  97  Mo.  637,  11  S.  W.  242,  be- 
longs, and  that  th^  were  all  cases  of  viola- 
tion of  a  citj  ordinance  requiring  the  re- 
moval of  ice  and  snow  from  the  sidewalk. 
As  hereinbefore  pointed  out,  if  the  discus- 
sion of  the  subject  in  Fath  t.  Tower  Grove 
ft  L.  R.  Co.  was  oiiter,  the  discussion  of  the 
subject  in  this  case  is  likewise  obiter,  be- 
cause in  both  instances  the  defendant  had  ac- 
cepted, or  agreed  to  be  bound  by,  the  pro- 
visions of  the  ordinance.  But  whatever  may- 
be said  on  the  question  of  obiter,  the  fact 
remains  that  the  legal  principles  and  prece- 
dents referred  to  and  set  put  in  those  cases 
must  be  considered  in  the  final  settlement  of 
this  case.  Those  principles  have  been  fully 
stated  in  the  Fath  Case,  and  the  cases  be- 
fore cited  which  follow  it,  so  that  an  ex- 
haustive review  of  those  cases  is  not  here 
necessary.  In  view,  however,  of  what  was 
said  in  the'  Jackson  Case  and  is  sud  in  this 
ease  as  to  the  adjudications  in  other  juris- 
dictions upon  this  subject,  it  is  necessary  to 
briefly  analyze  these  decisions: 

Taylor  v.  Lake  Shore  ft  M.  8.  R.  Co.  supra, 
was  an  a«tion  for  damages  against  an  abut- 
ting owner,  arising  out  of  a  violation  of  a 
eity  ordinance  requiring  such  owner  to  re- 
move ice  and  snow  from  the  sidewalk.    The 


opinion  was  written  by  Judge  Cooley, 
and  he  said  that  the  plaintiff  claimed  that 
the  duty  imposed  was  for  the  benefit  of 
persons  using  the  sidewalk,  and  inured 
to  each  citizen  injured,  and  referred  to 
the  fact  that  the  plaintiff  relied  upon  the 
English  case  of  Couch  v.  Steel,  3  EI.  &  Bl. 
402.  The  learned  judge,  however,  followed 
the  later  English  case  of  Atkinson  v.  New- 
castle &  G.  Waitcrworks  Co.  tupra,  and  said 
that,  in  order  to  entitle  the  plaintiff  to  re- 
cover, it  must  appear  that  tiie  duty  imposed 
was  to  individuals  rather  than  to  the  whole 
public  of  the  city;  for,  if  it  was  only  a  public 
duty,  "it  cannot  be  pretended  that  a  private 
action  can  be  maintained  for  a  breach  there- 
of. A  breach  of  public  dufy  miist  be  punished 
in  some  form  of  public  prosecution,  and 
not  by  way  of  individual  recovery  of  dam- 
ages." It  was  tiien  pointed  out  that  the 
duty  enjoined  was  to  the  whole  public,  and 
not  to  individuals,  and  it  was  said:  "If  the 
duty  to  keep  the  walk  free  from  obstruc- 
tions is  a  duty  to  individual  travelers  desir- 
ing to  use  it,  it  is  as  much  broken  when  the 
walk  is  wholly  obstructed  as  when  it  is  ca- 
pable of  use,  but  is  dangerous;  and  an  action 
will  as  much  lie  by  one  who  is  compelled  to 
go  around  an  obstruotion  as  one,  who  slips 
and  falls  in  &  dangerous  place.  Moreover, 
as  the  lot  owner  is  required  to  keep  the  walk 
free  from  all  nuisances,  an  individual  travel-. 


will  obey  a  municipal  ordinance  limiting 
the  speed  of  trains.  Kellny  v.  Missouri  P. 
R.  Co.  101  Mo.  67,  8  LJI.A.  783,  13  S.  W. 
808. 

Travelers  on  city  streets  have  as  much 
right  to  go  their  way  as  a  railroad  com- 
pany has  to  move  its  trains  there;  and  they 
have  a 'right  to  rely  upon  the  assurance  a 
municipal  ordinance  gives,  that  travel  upon 
the  streets  will  not  be  endangered  by  mov- 
ing cars,  or  cars  about  to  be  moved,  in  their 
pathway  without  the  warnings  provided  for 
and  required,  and  to  assume  that  standing 
cars  will  not,  in  the  absence  of  warning,  run 
them  down.  Dahlstrom  v.  St.  Louis,  I.  M.  & 
&  R.  Co.  108  Mo.  526,  18  S.  W.  919. 

A  traveler  upon  a  city  street  has  an  equal 
right  with  a  railroad  company  running  its 
trains  thereon,  to  use  such  street;  and  to 
presume  that  such  company  will  discharge' 
its  duties,  and  obey  the  laws  and  ordinances 
x«gulating  the  movements  of  its  trains.  Jen- 
nings V.  St.  Louis,  L  M.  ft  S.  R.  Co.  112  Mo. 
268,  20  S.  W.  490. 

A  traveler  on  the  streets  of  a  city,  not 
advised  to  the  contrary,  has  a  right  to  as- 
sume that  a  railroad  company  having  a 
track  therein  is  obeying  the  law;  and  if,  in 
Attempting  to  cross  the  track  -with  due 
-care,  he  is  run  down  by  a  train  running  at  a 
4peed  exceeding  the  rate  allowed  by  munic- 
ipal ordinance,  when  he  might  have  crossed 
safely  if  such  ordinance  had  been  obeyed,  he 
is  not  precluded  from  recovery  if  the  train 
-6LA.A.(NA) 


cannot  be  stopped  in  time  to  avoid  the  in- 
jury after  he  is  discovered  on  the  track. 
Sullivan  v.  Missouri  P.  R.  Co.  117  Mo.  214, 
23  8.  W.  149  per'Macfarland,  J. 

When  a  city  ordinance  prohibiting  the 
running  of  a  railroad  train  within  the  cor- 
porate limits  at  higher  than  a  stated  rate 
of  speed  was  violated,  and  the  train  ran 
down  and  killed  a  person  lawfully  in  its 
way,  in  the  absence  of  proof  that  the  de- 
ceased knew,  or  had  reason  to  apprehend, 
the  contrary,  the  law  will  presume  that  she 
trusted,  as  she  had  a  right  to  trust,  that 
the  train  was  not  running,  and  would  not 
J  run,  in  disobedience  to  the  ordinance;  and 
that  she  regulated  her  movements  according- 
4y.  Hutchinson  v.  Missouri  P.  R.  Co.  161 
Mo.  246,  84  Am.  St.  Rep.  710,  61  S.  W.  635, 
852. 

A  person  about  to  cross  a  railroad  track 
upon  a  city  street  has  a  right  to  presume 
that  the  railroad  company  will  obey  the 
municipal  ordinances  limiting  the  speed  of 
railroad  trains,  and  requiring  them  to  bear 
lights  after  sunset,  and  to  ring  bells  when 
approaching  a  crossing.  'Weller  v.  Chicago, 
M.  ft  St.  P.  R.  Co.  164  Mo.  180,  86  Am.  St. 
Rep.  592,  64  8.  W.  14L 

This  proposition  was,  in  substance,  laid 
down  again,  in  respect  of  a  similar  mu- 
nicipal ordinance,  in  Riska  v.  Union  Depot  R. 
Co.  180  Mo.  168,  79  S.  W.  445. 

A  person  lawfully  upon,  or  about  to  cross, 
a  railroad  track  in  a  city,  ia  justified  in  m- 
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er,  who  can  maintain  th«  proposition  that 
this  id  a  duty  to  him,  must  be  entitled  to 
bring  suit  whenever  ttie  existence  of  a  nui- 
sance diminishes  either  the  comfort  or  the 
safety  of  the  use  of  the  walk  by  him.  This 
view  of  the  obligation  of  the  lot  owner 
would  add  greatly  to  his  common-law  lia- 
bilities, and  it  is  not  easy  to  draw  the  line 
which  should  definitely  limit  and  confine  his 
liabilities."  It  was  accordingly  held  that 
only  a  public  duty  was  enjoined,  and  tlwt  a 
right  of  private  action  could  not  arise  out 
of  a  violation  of  the  duty. 

In  Knupfle  v.  Knickerbocker  Ice  Co.  supra, 
it  was  pointed  out  that  in  the  earlier  New 
York  cases  it  had  been  held  that  a  violation 
of  a  city  speed  ordinance  was  negligence 
per  ae,  and  afforded  a  right  of  action  to  the 
person  injured  against  the  person  violating 
the  ordinance;  but  that  the  later  cases  in 
that  state  had  overruled  that  doctrine,  and 
held  that  the  violation  of  such  an  ordinance 
is  "some  evidence  of  negligence,"  and  there- 
fore such  a  violation  of  such  an  ordinance 
did  not  afford  a  right  of  civil  action. 

Moore  v.  Gadsden,  supra,  was  an  action 
for  damages  against  an  abutting  owner  for 
failure  to  remove  snow  and  ice  from  the  side- 
walk as  required  by  the  city  ordinance.  The 
court  said:  "The  ordinance  of  tWe  city  is 
a  police  regulation,  but  is  not  of  itself  sufiS- 
cient  to  give  a  cause  of  action  to  a  party 


injured  by  an  act  in  violation  of  its  terms." 
Connor  v.  Electric  Traction  Co.  173  Pa. 
602,  34  Atl.  238,  was  an  action  for  damages 
arising  out  of  a  violation  of  a  city  ordinance 
regulating  the  running  of  street  cars.  It 
was  contended  that  a  violation  of  the  ordi- 
nance was  negligence  per  se,  but  the  su- 
preme court  said:  "Failure  to  comply  with 
the  provision^  of  such  an  ordinance  is  not 
necessarily  negligence  per  te;  it  is  merely 
evidence  of  negligence." 

Jenks  V.  Williams,  116  Mass.  217,  was  a 
bill  in  equity  to  enjoin  the  owner  from  con- 
structing or  maintaining  bow-windows  or 
other  projections  into  the  street  contrary  to 
the  city  ordinance,  in  consequence  of  which 
the  plaintifTs  adjoining  property  was  dimin- 
ished in  value.  It  was  held  that  the  ordi- 
nance was  intended  for  the  benefit  of  the 
public,  and  conferred  no  distinct  rights  on 
individual  citizens  or  owners  of  property, 
and  that  a  private  action  would  Hot  lie  for 
violation  of  the  ordinance. 

Heeney  v.  Sprague,  11  R.  I.  4M,  23  Am. 
Rep.  502,  was  an  action  for  damages  arising 
out  of  the  violation  of  a  municipal  ordinance 
requiring  the  abutting  owner  to  remove 
snow  and  ice'  from  the  sidewalk.  The  sub- 
ject is  discussed  with  such  clearness  and 
force  by  Chief  Justice  Durfee  that  the  fol- 
lowing excerpt  therefrom  is  justified.  He 
said:    "The   plaintifiFs   base   their   right   to 


Euming  that  a  municipal  ordinance  limiting 
the  speed  of  railroad  trains  will  be  obeyed, 
and  to  eovern  himself  accordingly.  Mur- 
rell  V.  Missouri  P.  R.  Co.  105  Mo.  App.  88,  79 
S.  W.  505. 

The  rule  that  a  traveler  on  a  city  street, 
about  to  cross  a  railroad  track,  has  a  ri^ht 
to  assume  that  a  train  will  not  be  running 
at  a  greater  rate  of  speed  than  that  limited 
by  municipal  ordinance,  does  not  absolve 
him  from  making  use  of  his  senses  to  avoid 
danppr.  Collins  v.  New  York  C.  &  St.  L.  R. 
Co.  92  Hun,  563,  36  N.  Y.  Supp.  942. 

Every  person  traversing  the  streets  of  a 
city  has  a  right  to  feel  that  its  municipal 
laws  are  to  some  extent  a  protection  to  his 
person,  through  the  obedience  they  exact 
and  will  receive  from  others.  Although  he 
has  no  right  to  place  a  blind  reliance  on 
such  obedience,  and  put  himself  in  a  posi- 
tion of  danger  regardless  of  personal  risk, 
yet,  where  no  danger  is  manifest,  and  none 
can  arise  without  the  violation  of  an  ordi- 
nance, it  is  not  negligence  to  assume  that 
nobody  w^ill  bring  it  upon  him  by  a  breach 
of  the  ordinance.  In  short,  in  the  exercise  of 
his  lawful  rights,  every  man  has  a  right  to 
act  on  the  belief  that  every  other  person 
will  perform  his  duty  and  obey  the  law. 
Jetter  v.  New  York  &  H.  R.  Co.  2  Keyes, 
154,  2  Abb.  App.  Dec.  458. 

One  using  due  caution  in  crossing  arail- 
load  track  by  a  public  street  has  a  right  to 
assume  that  the  railroad  company  using 
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such  track  will  conform  to  the  requirement* 
of  the  municipal  ordinances  limiting  the 
speed  of  railroad  trains  within  the  city,  and 
forbidding  them  to  cross  streets  without  a 
controlling  motive  power.  Meek  v.  Pennsyl- 
vania Co.  .38  Ohio  St.  632. 

Municipal  ordinances  made  pursuant  to 
statutory  authority,  and  regulative  of  the 
rnovements  and  management  of  cars  in  the 
city  streets,  are  pertinent,  in  an  action  for 
wrongfully  causing  death,  upon  the  question 
of  the  conduct  of  the  deceased.  The  de- 
ceased had  a  right  to  expect  the  observance 
of  the  requirements  of  such  ordinances,  and 
his  reliance  on  that  expectation  is  not  con- 
tributory negligence,  dates  v.  Union  R.  Co. 
(R.  I.)  63  AtL  675. 

Every  person  lawfully  going  upon  a  rail- 
road track,  and  acting  with  due  care  for  hia 
own  safety,  has  a  right  to  assume  that  the 
railroad  company  using  it  will  obey,  and  not 
violate,  a  municipal  ordinance  limiting  the 
speed  of  trains.  Boggero  v.  Southern  R.  Co. 
64  S.  C.  104,  41  S.  £.  819;  Jones  v.  Charles- 
ton &  W.  G  R.  Co.  65  8.  C.  410,  43  S.  E. 
884. 

One  lawfully  entering  upon  a  railroad 
track  in  a  city  has  a  riirht  to  rely  on  the 
performanee,  by  the  railroad  company,  of 
its  duty,  and  to  suppose  that,  at  a  frequent- 
ed place,  it  will  obey  the  municipal  ordi- 
nance requiring  moving  locomotives  to  ring 
bells,  and  limiting  their  iSpeed.  Virginift 
Digilized  bv  VjOO* 
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maintain  fhia  action  on  the  autboritjr  of) 
cases  which  they  claim  hold  that  where  a 
person  is  required  hy  statute  to  do  an  act, 
and  neglects  to  do  it,  any  person  'specially 
injured  by  the  neglect  is  entitled  to  recover 
his  damages  in  an  action  on  the  case  if  no 
other  remedy  is  given,  and  that,  too  even 
when  the  statute  imposes  a  penalty  for  its 
violation.  Couch  v.  Steel,  3  El.  &  Bl.  402, 
411;  General  Steam  Nav.  Co.  v.  Morrison, 
13  C.  B.  581,  594;  Caswell  v.  Worth,  5  El. 
&  Bl.  849;  Atkinson  v.  Newcastle  &  O. 
Waterworks  Co.  L.  R.  2  Exch.  Div.  441; 
Aldrich  r.  Howard,  7  R.  I.  199.  It  has 
been  doubted,  however,  whether  the  cases 
go  so  far  as  is  claimed.  This  doubt  is  ex- 
pressed in  Flynn  v.  Canton  Co.  40  Md.  312, 
17  Am.  Rep.  603,  and  in  that  case  the  at- 
tempt is  made  to  confine  the  liability  to  cases 
in  which  the  neglected  duty  is  prescribed 
for  the  benefit  of  particular  persons,  or  of  a 
particular  class  of  persons,  or  in  considera- 
tion of  some  emolument  or  privilege  con- 
foTTed  or  provision  made  for  its  performance, 
and  to  show  that  it  does  not  extend  to  a 
duty  imposed  without  consideration,  and  for 
the  benefit  of  the  public  at  large, — the  only 
liability  for  the  neglect  of  such  a  duty  being 
the  penalty  prescribed.  And  this  view  is 
supported  by  strong,  if  not  irrefragable,  au- 
thority. Hickok  V.  Plattsburg,  16  N.  Y., 
note  on  page    161;    Eastman  v.   Meredith, 


36  N.  H.  284,  72  Am.  Dec.  302;  Biglow  t. 
Randolph,  14  Gray,  541 ;  Aldrich  v.  Tripp, 
11  R.  I.  141,  23  Am.  Rep.  434.  But  even 
supposing  the  liability  is  not  subject  to  any 
such  qualification,  then,  inasmuch  as  the 
neglected  duty  was  not  enjoined  by  statute, 
but  by  a  municipal  ordinance,  the  question 
arises  whether  in  this  respect  an  ordinance 
is  as  effectual  as  a  statute.  There  are  many 
things  forbidden  by  ordinance  which  are 
nuisances  or  torts,  and  actionable  as  such  at 
common  law.  The  question  does  not  relate 
to  them.  I'he  defendant  has  not  done  any- 
thing injurious  to  others  which  she  was  for- 
bidden to  do.  She  has  simply  left  undone 
something  beneficial  to  others  which  she  was 
required  to  do  under  a  penalty  in  case  of  de- 
fault. The  thing  required  was  not  obliga- 
tory upon  her  at  common  law.  It  was  a 
duty  newly  created  by  ordinance,  which,  but 
for  the  ordinance,  she  might  have  omitted 
with  entire  impunity.  The  question  is 
whether  a  person  neglecting  such  a  duty  is 
subject  not  only  to  the  penalty  prescribed, 
but  also  to  a  civil  action  in  favor  of  any  per- 
son specially  injured  by  the  neglect.  If  the 
liability  exists,  it  is  quite  a  formidable 
one.  A  fall  on  the  ice  is  often  serious  in  its 
consequences.  The  damages  resulting  from 
it  may  amount  to  thousands  of  dollars.  And 
under  the  ordinance  the  liability,  if  it  exists, 
may  be  visited  either  upon  the'  owner  or  the 


Midland  R.  Co.  ▼.  White,  84  Va.  498,  10  Am. 
St.  Rep.  874,  5  S.  E.  573. 

3.  Comparative  negUgenoe. 

It  was  at  one  time  the  rule  in  Illinois  that, 
Botwithstanding  a  person  injured  in  conse- 
quence of  the  violation  of  a  municipal 
railroad  ordinance  was  somewhat  negligent, 
he  might  still  recover  if  obedience  to  the 
ordinance  would  have  prevented  the  in- 
jury- 
Slight  negligence  upon  the  part  of  a  per- 
son injured  or  killed  by  a  railroad  train  run- 
ning at  a  prohibited  rate  of  speed  in  a  city 
in  violation  of  a  municipal  ordinance  does 
not  relieve  the  offending  railroad  corpora- 
tion from  liability  to  answer  In  damages. 
Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Knutson, 
69  111.  108.  The  application  of  this  rule 
is  not  affected  by  the  fact  that  the  person 
killed  was  a  servant  of  the  offending  rail- 
road company.  Toledo,  W.  &  W.  R.  Co.  ▼. 
O'Connor,  77  111.  391. 

The  violation  of  a  city  ordinance  prohib- 
iting, under  penalty,  all  railroad  trains  to 
run  in  the  city  at  a  greater  speed  than  8 
miles  an  hour,  coupled  with  a  state  statute 
m^in^  railroad  companies  violating  such 
an  ordinance  liable  to  a  person  consequent- 
ly injured  for  all  damages  sustained  there- 
by, renders  the  transgressing  railroad  com- 
pany absolutely  liable,  except  in  cases  where 
the  injured  individual  is  afUrmatively  shown 
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to  have  been  giHlty  of  gross  contributory 
negligence.  Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Kuntson,  supra. 

This  rule  was  applied  where  the  person 
killed  was  employed  by  the  offending  rail- 
road company.  Toledo,  W.  &  W.  R.  Co.  v. 
O'Connor,  supra. 

In  an  action  against  a  railway  company 
for  killing  a  person  through  negligence, 
when  the  proof  shows  that  the  train  caus- 
ing death  was  running  at  almost  double  the 
speed  allowed  by  a  city  ordinance  when  the 
casualty  happened,  and  that  no  signals  were 
given,  an  instruction  limiting  a  recovery  to 
negligence  of  the  railroad  and  freedom  of 
the  deceased  from  negligence  materially  con- 
tributing is  erroneous,  as  keeping  out  of 
view  the  rule  as  to  comparative  negligence, 
Schmidt  v.  Chicago  &  N.  W.  R,  Co.  83  III. 
40S. 

That  an  engineer  of  a  train  running  35 
miles  an  hour  did  all  in  his  power  to  stop 
it  as  soon  as  it  appeared  to  him  that  a 
person  struck  by  it  was  inattentive  to  his 
warning  or  danger  signals  does  not  relieve 
the  rain-cad  company  of  liability  where  the 
speed  of  its  trains  is  limited  by  municipal 
ordinance  to  10  miles  an  hour.  Chicago  A 
A.  R.  Co.  V.  Smith,  77  111.  App.  402,  Af- 
firmed in  180  111.  453,  54  N.  E.  325. 

The  doctrine  of  comparative  negligence  i« 
no  longer  law  in*  Illinois.  It  must  now  be 
proved,  in  eases  of  personal  injury  or  death 
by  wrongful  act,  that  the^^^l^r^^^^- 
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occupant  of  tlie  abutting  premises,  or  apon 
any  person  having  the  care  of  them.  And 
further,  if  the  liability  exists  under  the  or- 
dinance in  question,  it  exists,  pari  ratione, 
under  every  ordinance  prescribing  a  similar 
duty.  To  hold  that  it  exists  is  therefore  to 
recognize,  outside  the  legislature,  a  legisla- 
tive power,  as  between  individuals,  which, 
though  indirectly  exercised,  is  nevertheless 
in  a  high  degree  delicate  and  important. 
This  we  ought  not  to  do,  unless  upon  prin- 
ciple or  precedent  our  duty  to  do  it  is  clear ; 
for  we  do  not  suppose  that  the  creation  of 
new  civil  liabilities  between  individuals  was 
any  part  of  the  object  for  which  the  power 
to  enact  ordinances  was  granted.  In  some 
of  the  cases  the  origin  of  the  liability  upon  a 
statutory  duty  is  ascribed  to  the  statute  of 
Westminster  11.  chap.  50;  2  Inst.  485,  486. 
See  Couch  v.  Steel,  supra;  Aldrich  v.  How- 
ard, 7  R.  1. 199,  214.  This  chapter,  however, 
relates  only  to  statutes.  It  does  not  extend 
to  municipal  ordinances.  But  even  if  the  lia- 
bility has  its  origin  in  the  common  law,  we 
do  not  find  that  it  h:is  ever  been  held  to  ex- 
tend to  a  neglect  of  duty  enjoined  simply  by 
a  municipal  ordinance,  and  we  think  there 
are  reasons,  apparent  from  what  we  have  al- 
ready said,  why  it  should  not  extend  to  it. 
The  power  to  enact  ordinances  is  granted 
for  particular  local  purposes.  It  includes, 
or  is  coupled  with,  a  power  to  prescribe  lim- 


ited punishments  by  line,  penalty,  or  impris- 
onment for  disobedience.  No  power  is  giv- 
en to  annex  any  civil  liability.  The  power, 
being  delegated,  should  be  strictly  con- 
strued. It  would  seem,  therefore,  that  the 
mere  neglect  of  a  duty  prescribed  in  the  ex- 
ercise of  such  a  power  should  not  be  held 
to  create,  as  a  legal  consequence,  a  liability 
which,  within  the  power,  could  not  be  di- 
rectly imposed."  It  will  be  observed  that 
the  court  discussed  the  whole  subject  of  the 
power  of  a  city  to  enact  such  police  regula- 
tions, and  of  the  right  of  citizens  to  main- 
tain an  acUon  for- the  violation  thereof.  No 
distinction  is  made  in  the  discussion  between 
municipal  ordinances  requiring  the  abutting 
owner  to  remove  ice  and  snow  from  the  side- 
walk, and  municipal  ordinances  regulating 
the  use  of  streets  or  the  running  of  trains,  or 
the  driving  of  vehicles  on  the  streets.  And 
the  difference  is  pointed  out  between  ordi- 
nances which  are  intended  for  the  benefit  ot 
the  whole  community,  or  of  all  persons  com- 
posing the  community,  and  ordinances  which 
are  passed  for  the  benefit  of  particular  per- 
sons, or  a  particular  class  of  persons,  or  in 
consideration  of  some  emolument  or  privi- 
lege conferred.  It  is  obvious  that  speed 
ordinances  or  ordinances  like  the  vigilant 
watch  ordinance  are  passed  as  much  for  the 
benefit  of  the  whole  public  as  are  ordinances 
for  the  removal  of  ice  and  snow  from  the 


ceased  person  was  at  the  time  exercising 
ordinary  care  for  his  own  safety.  Imes  t. 
Chicago,  B.  &  Q.  R.  Co.  105  111.  App.  37. 

4.  Imputed  negligence. 

A  passenger  upon  a  street  car  struck  by 
a  railroad  train  running  at  a  rate  of  speed 
prohibited  by  a  munfcipal  ordinance  is  not 
prevented  from  recovering  of  the  railroad 
company  for  personal  injuries  by  the  fact 
that  the  street  car  negligently  crashed 
through  the  railroad  gates,  let  down  to 
guard  the  track  when  trains  were  passing. 
Chicago  &  E.  I.  R.  Co.  v.  Hines,  183  111.  482, 
66  N.  E.  177,  AflBrming  82  HI.  App.  488;  Chi- 
cago &  E.  I.  R.  Co.  V.  Mochell,  193  111.  208,  86 
Am.  St.  Rep.  318,  61  N.  K  1028,  AfBrming 
96  m.  App.  178. 

B.  Warning  signals. 

For  a  railroad  company  to  fail  to  give 
warning  by  bell,  whistle,  or  otherwise  of 
the  approach  of  a  train  or  locomotive  when 
•o  commanded  by  municipal  ordinance  in- 
volves substantially  similar  consequences  to 
it  as  attend  upon  its  violation  of  ordinances 
restricting  speed.  By  some  courts  the  omis- 
sion is  deemed  negligence;  by  others,  neg- 
ligence per  se;  and  by  others  still,  evidence 
of  negligence  to  go  to  a  jury, — when  a  pri- 
vate mdividual  brings  action  ^or  injury  to 
person  or  property. 
6LJLA.(N.S.) 


The  neglect  of  a  railroad  company  to  com- 
ply with  a  municipal  ordinance  requiring  m 
locomotive  bell  to  ring  whenever  an  engine 
approaches  an  important  street  crossing,  to 
warn  people  in  season  that  it  is  coming,  is 
negligence.  Denver  A  R.  Q.  R.  Co.  ▼.  Ryan, 
17  Colo.  98,  28  Pac.  79. 

The  running  of  a  railroad  train  at  a  very 
high  speed  in  a  thickly  settled  part  of  a 
city,  without  complying  with,  a  municipal 
ordinance  respecting  the  ringing  of  bells  on 
moving  trains  within  the  city  limits,  is  m 
sufficient  basis  for  a  jury,  to  Infer  that  the 
railroad  company  was  negligent  in  killing  a 
person  lawfully  working  near  the  track. 
Chicago  &  N.  W.  R.  Co.  v.  Lhinleavy,  129 
ni.  132,  22  N.  E.  15. 

It  is'  negligence  in  a  railroad  company  to 
move  a  train  backward  across  a  city  street 
without  ringing  a  bell  or  having  a  watchman 
upon  it  to  give  warning  to  passengers  along 
the  street.  Pittsburgh,  C  d  &  St.  L.  R.  Go. 
V.  McNeil,  34  Ind.  App.  310,  69  N.  E.  471. 

The  violation  of  a  municipal  ordinance 
requiring  it  to  ring  a  bell  continually,  within 
the  corporate  limits,  is  negligence.  Huek- 
shold  ▼.  St  Louis,  L  M.  &  S.  R.  Oo.  90  Mo. 
548,  2  S.  W.  794. 

The  omission  of  specific  acts  of  diligence 
prescribed  by  a  valid  municipal  ordinance  is, 
per  aa,  negligence.  Central  R.  &  Bkg.  Co. 
V.  Smith,  78  6a.  694,  3  S.  E.  397;  Western 
&  A.  R.  Co.  V.  Young,  81  Ga.  397, 12  Am.  St. 
Rep.  320,  7  &  E.  912.  ^  . 
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sidewalk,  and  tbat  neither  class  of  ordi- 
nances can  accurately  be  said  to  hare  been 
'passed  for  the  benefit  of  particular  persons 
or  classes  of  persons. 

Philadelphia  &  R.  R.  Co.  v.  Ervin,  89  Pa. 
71,  33  Am.  Rep.  726,  was  an  action  for  dam- 
ages growing  out  of  a  failure  of  the  rail- 
road company  to  obey  a  municipal  ordinance 
which  required  it  to  place  a  cap  log  8  inches 
Ugh  on  the  8id«  of  the  wharf  or  passageway, 
in  consequence  of  which  the  plaintiff's  horse 
and  cart  fell  into  the  river  and  were  lost. 
The  court  held  that  no  right  of  action  was 
conferred  in  favor  of  the  plaintiff  by  the  ordi- 
nance, and  that,  as  no  right  of  action  at  com- 
mon law  existed,  the  plaintiff  was  not  en- 
titled to  recover.  Speaking  of  such  ordi- 
nances, the  court  said:  "Would  disobedience 
to  this  regulation  of  itself  subject  the  com- 
pany to  such  charge  and  action  ?  This  ques- 
tion would  seem  almost  to  answer  itself,  for, 
if  it  be  affirmed,  then  may  civil  duties  and 
civil  remedies  be  given  or  taken  away  by  or- 
dinance,— a  power  as  yet  quite  beyond  the 
reach  of  municipal  legislation.  The  na- 
tional or  state  legislature  may  do  this,  for 
K  is  the  supreme  power,  and,  as  such,  can 
make  that  immoral  which  was  before  in- 
different, and  that  neglect  which  was  be- 
fore prudence;  but  the  city  of  Philadelphia 
has  no  such  power.  Its  ordinances  are  but 
police  regulations  enforceable  by  penalties 


recoverable  ~  by  actions  of  debt  or  other- 
wise, as  may  be  prescribed;  but,  if  not  so 
enforced,  they  come  to  nothing.  An  ordi* 
nance  may  forbid  the  maintenance  by  my 
neighbor  of  a  cesspool  upon  his  premises, 
aiid  it  may,  by  penalty,  compel  him  to  abat« 
it;  but,  whether  it  does  so  or  not,  I  may,  if 
I  am  damaged  thereby,  have  my  common-law 
action  against  him,  but  if  I  am  not  damaged 
I  am  without  remedy.  In  this  the  ordinance 
neither  helps  nor  hinders.  This  is  a  matter 
wen  settled  by  Spencer,  J.,  in  the  case  of 
Vandyke  v.  Cincinnati,  1  Disney  (Ohio) 
632:  Thus,  1  conclude,  then,  that  the  ordl. 
nance  imposed  upon  Harbeson  a  public  duty 
alone,  which  can  only  be  enforced  by  the 
penalty  prescribed,  and  nonperformance  of 
which  does  not  subject  him  to  a  civil  action 
at  the  suit  of  the  person  injured.'  In  arriv- 
ing at  this  conclusion  the  learned  justice 
uses  the  argument  I  have  thought  proper 
to  adopt;  that  is,  an  ordinance  cannot  cre- 
ate a  civil  duty  enforceable  at  common  law. 
For,  if  a  city  council  has  power  so  to  do,-^ 
if  it  has  the  power  to  create  such  an  obliga- 
tion,— it  must  also  have  the  power  to  re- 
strict it;  in  other  words,  to  prescribe  the 
sole  consequence  arising  therefrom;  but  it 
will,  we  apprehend,  be  conceded  that  a 
power  like  the  one  here  indicated  is  wholly 
beyond  the  province  of  such  a  body.  There 
are,  indeed,  cases  where  such  ordinances  have 


It  is  negligence  per  ae  in  a  railroad  com- 
pany to  back  a  train  within  a  city  at  high 
speed  without  a  lookout  upon  it,  and  with- 
out ringing  a  bell,  in  violation  of  a  munici- 
pal ordinance  requiring  both.  Baltimore  & 
O.  S.  W.  R.  Co.  V.  Reynolds,  33  Ind.  App. 
219.  71  N.  E.  250. 

When  a  municipal  ordinance  requires  a 
bell  to  be  run  continuously  upon  a  moving 
railroad  engine,  a  failure  to  observe  the  re- 
quirement constitutes  negligence  in  itself. 
Hanlon  v.  Missouri  P.  R.  Co.  104  Mo.  381, 
16  8.  W.  233. 

The  failure  of  a  railroad  company  to  obey 
•  municipal  ordinance  requiring  a  locomotiye 
running  backward  in  the  city  across  a  street 
to  ring  a  bell  is  negligence  per  se.  Reed  v. 
St.  Louis,  I.  M.  &  8.  R.  Co.  107  Mo.  App. 
23S.  80  S.  W.  919. 

The  failure  of  a  railroad  company  to  com- 
ply with  a  municipal  ordinance  requiring  a 
bell  to  be  rung  upon  every  moving  train 
in  the  city  is,  per  se,  negligence.  Missouri, 
K.  ft  T.  R.  Co.  v.  McGlamory  (Tex.  Gv. 
App.)  34  S.  W.  360. 

It  is  not  error  to  instruct  a  jury,  in  an 
action  for  personal  injury  suffered  at  a 
street  crossing  of  a  railroad  track,  that  the 
violation  of  a  municipal  orainanoe  limiting 
the  speed  of,  and  requiring  warning  signals 
from,  railroad  trains  and  engines,  in  motion 
in  the  city,  is  negligence  per  se.  Missouri, 
K.  &  T.  R.  Co.  V.  Matherly,  35  Tex.  Ciy.  App. 
604,  81  8.  W.  989. 
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The  violation  of  a  penal  municipal  ordi- 
nance, passed  pursuant  to  a  legislative  grant 
of  express  authority,  regulating  the  speed 
and  signals  of  locomotives  and  railroad  cars 
running  within  the  corporate  limits,  is  neg- 
ligence per  se;  and,  if  such  negligence  is  the 
proximate  cause  of  an  injury,  it  is  action- 
able. Gutf,  C.  4  8.  P.  R.  Co.  V.  Holt,  30 
Tex.  Civ.  App.  330,  70  8.  W.  591;  Missouri, 
K.  &  T.  R.  Co.  V.  Owens  (Tex.  CSv.  App.)  76 
8.  W.  679;  Texas  &  P.  R.  Co.  v.  Ball  (Tex. 
av.  App.)  86  8.  W.  456. 

The  failure  of  a  railroad  train  running  at 
high  speed  in  a  city  to  give  the  warning  sig- 
nals prescribed  by  municipal  ordinance  is 
evidence  of  negligence.  Southern  R.  Co.  v. 
Drake,  107  111.  App.  12. 

In  an  action  for  personal  injuries,  it  is 
proper  to  submit  to  the  jury  the  question 
whether  they  resulted  from  the  defendant's 
negligence,  when  the  evidence  shows  the  vio- 
lation of  a  municipal  ordinance  forbidding 
steam  cars  to  move  within  the  city  limit* 
without  continually  ringing  a  bell,  and 
freight  cars  to  back  without  a  man  on  top 
of  the  end  advancing,  to  give  danger  sig- 
nals. Gass  V.  Misstmri  P.  R.  Co.  57  Mo. 
App.  574. 

The  failure  to  ring  a  bell  and  blow  a 
whistle  upon  a  moving  locomotive  between 
streets,  as  required  by  municipal  ordinance, 
when  a  person  is  killed  upon  a  railroad 
track,  is  provable  upon  the  issue  of  the  rail- 
i  road  eompany'a  net^geno*.    Galveston  A  H. 
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been  leceiTed  in  evidence  in  common -law  ac- 
tions for  negligence,  but  they  are  generally 
such  as  enter  into  the  case  itself,  or  enforce 
a  common-law  duty." 

The  case  of  Vandyke  v.  Cincinnati,  tupra, 
referred  to  in  the  case  last  analyzed,  dis- 
cusses the  question  here  involved,  and  holds 
that  a  civil  right  of  action  cannot  arise  out 
of  such  an  ordinance,  saying:  "The  effect 
of  this  would  be  to  invest  a  municipal  cor- 
poration with  the  highest  attribute  of  sov- 
ereignty,— that  of  creating,  limiting,  and 
directing  the  most  important  rights  and  in- 
terests of  individuals  in  the  community,  and 
directing  their  relations  to  each  other;  a 
power  that  no  legislature,  under  our  Con- 
stitution, can  depute  to  or  confer  upon  an- 
other. I  conclude,  then,  that  the  ordinance 
imposed  upon  Harbeson  a  duty  to  the  public 
alone,  which  can  only  be  enforced  by  the 
penalty  prescribed,  and  the  nonperformance 
of  which  does  not  subject  him  to  a  civil  ac- 
tion at  the  suit  of  a  private  person." 

Kirby  v.  Boylston  Market  Co.  14  Gray, 
249,  74  Am.  Dec.  682,  was  an  action  for 
damages  for  personal  injury  received  by  the 
plaintiff  from  falling  on  the  sidewalk  in 
front  of  the  defendant's  market  house  in  Bos- 
ton. It  was  held  that  individuals  who  sus- 
tain injuries  from  nuisances  created  or  ob- 
structions unlawfully  placed  by  another  per- 
son in  the  public  highway  may  maintain  an 


action  against  him  to  recover  compensation 
therefor,  independent  of  any  statute  or  ordi- 
nance, but  that  an  abutting  owner  cannot  be 
made  liable  to  a  personal  action  by  the  par- 
ty injured  because  of  the  failure  to  obey  a 
municipal  ordinance  requiring  such  abutting 
owner  to  remove  ice  and  snow  from  the  side- 
walk; and  that  the  person  violating  such  or- 
dinance is  subject  to  prosecution  under  the 
ordinance  alone. 

Louisville  &  N.  R.  Co.  v.  Dalton,  102  Ky. 
290,  43  S.  W.  431,  was  an  action  for  dam- 
ages, based  partly  upon  a  violation  of  a  mu- 
nicipal speed  ordinance.  The  court  reviewed 
the  prior  decisions  in  that  state  which  held 
that  a  vioiation  of  such  a  speed  ordinance 
could  not  afford  a  civil  right  of  action,  and 
which  further  held  that  such  ordinances 
were  not  competent  evidence  of  common-law 
negligence;  and  also  reviewed  some  of  the 
decisions  in  other  states,  and  said :  "Without 
attempting  to  harmonize  these  apparently 
conflicting  authorities,  the  true  rule  seems 
to  us  to  be  that  announced  by  the  superior 
court.  There  can  be  no  recovery  of  damages 
in  this  state  against  railroad  companies  in 
cases  of  this  kind,  except  because  of  negli- 
gence. This  is  a  question  of  fact  to  be  estab- 
lished by  proof.  Negligence  cannot  be  fas- 
tened on  the  carrier  by  some  local  police  reg- 
ulation. Punishment  may  be  imposed  for 
violation  of  such  ordinances,  but   in  civil 


R.  Co.  ▼.  Levy,  36  Tex.  Civ.  App.  107,  79 
S.  W.  879. 

When  a  person  is  injured  at  a  crossing 
commonly  and  habitually  used  by  the  public 
within  the  corporate  limits  of  a  city,  by  a 
locomotive  running  at  a  considerably  higher 
rate  of  speed  than  is  permitted  by  the  mu- 
nicipal ordinances  without  eiving  warning  of 
its  approach,  the  question  of  negligence  is 
for  the  jury.  Texas  &  P.  R.  Co.  v.  Ball 
(Tex.  Civ.  App.)  73  S.  W.  420. 

In  an  action  for  personal  injury  incurred 
at  a  street  crossing  of  a  railroad,  municipal 
ordinances  limiting  the  speed  of  moving 
locomotives  and  requiring  them  to  ring  bells 
are  admissible  in  evidence  on  the  question 
of  negligence.  Washington  Southern  R.  Co. 
v.  Lacey,  94  Va.  460,  26  S.  E.  834. 

The  failure  continually  to  rintr  a  bell  upon 
a  locomotive  running  in  a  city,  as  required 
by  municipal  ordinance,  counled  with  the 
disobedience  of  such  ordinance  in  other  re- 
spects, justifies  a  jury  in  finding  a  railroad 
company  negligent.  Eapt  St.  Louis  Con- 
necting R.  Co.  V.  O'Hara,  49  111.  App.  282. 

When  an  injury  is  inflicted  at  a  street 
crossing  where  the  view  of  the  track  is 
hidden,  upon  a  person  free  from  negligence, 
by  a  railroad  train  running,  without  giving 
the  statutory  signals,  at  a  rate  of  speed 
beyond  what  the  municipal  ordinance  allows, 
a  verdict  against  the  railroad  company  is 

C'ified.    International  &  G.  N.  R.  Co.  v. 
wi^h  (Tex.  Civ.  App.)  48  S.  W.  627. 
«L.R.A.(N.S.) 


When  a  railroad  train  running  across  a 
city  at  a  speed  more  than  four  times  as 
great  as  the  municipal  ordinance  allows,  and 
giving  no  signal  of  its  approach,  iniures  a 
street  traveler,  a  jury  is  warranted  in  find- 
ing the  railroad  company  guilty  of  negli- 
gence in  the  management  of  such  train. 
Washington  Southern  R.  CV>.  t.  Lacsy, 
supra. 

o.  Flying  switches. 

A  violation  of  a  municipal  ordinance  for- 
bidding railroads  to  make  flyins  or  running 
switches  on  or  across  the  city  streets  is 
culpable  negligence.  Alabama  6.  S.  R.  0>. 
V.  Anderson,  109  Ala.  299,  19  So.  616. 

To  kick  railroad  cars  at  a  speed  prohib- 
ited by  municipal  ordinances,  without  a 
watchman,  is  negligence  as  a  matter  of  law. 
Tobey  v.  Burlington,  C.  R  &  N.  R.  Co.  94 
Iowa,  256,  33  L.BLA.  496,  62  N.  W.  761. 

To  kick  cars  in  violation  of  a  municipid 
ordinance,  over  a  much  used  crossing,  is 
negligence.  Wilson  v.  Atlantic  Coast  Line 
R  Co.  (N.  C)  55  S.  E.  257. 

-  Watchmen  on  (»rs  in  motion. 

An  ordinance  commonly  adopted  by  mu- 
nicipalities, regulative  of  the  movement  of 
railroad  cars  within  their  limits,  is  one 
which  requires  a  watchman  or  lookout  to 
be  upon  the  advancing  end  ^F  tiaiiiB^^T- 
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BuiU  there  are  well-defined  methods  of  es- 
tablishing the  facts  which  authorize  a  recov- 
ery, and  we  cannot  depart  from  these  meth- 
ods without  doing  violence  to  well-settled 
principles."  And,  speaking  of  such  ordi- 
nances being  used  as  evidence  of  common- 
law  negligence,  the  court  said:  "It  would 
seem  clear  that  the  introduction  of  the  or- 
dinance could  serve  no  purpose  save  almost 
necessarily  to  mislead  the  jury." 

Southern  R.  Co.  v.  Wood,  21  Ky.  L.  Rep. 
676,  62  S.  W.  796,  was  an  action  for  damages 
for  the  killing  of  plaintiff's  horse.  The  ac- 
tion was  based  upon  a  violation  of  a  city 
ordinance  limiting  the  speed  of  the  train. 
The  court  said:  "In  our  opinion,  the  court 
erred  in  admitting  the  ordinance  in  evidence. 
It  was  essential,  in  order  to  recover,  that 
the  negligence  of  the  appellant  be  estab- 
lished independent  of  the  fact  that  the  ordi- 
nance prohibited  the  running  of  trains  over 
the  streets  of  the  city  at  a  greater  rate  of 
speed  than  12  miles  per  hour.  This  is  no 
longer  an  open  question  in  Kentucky,  as  it 
was  adjudged  in  Louisville  &  N.  R.  Co.  v. 
Dalton,  supra,  that  such  an  ordinance  is 
not  admissible  as  evidence  upon  the  trial  of 
a  case  like  the  one  under  consideration,  and 
is  misleading  and  prejudicial  to  the  rights 
of  the  defendant.  To  the  same  effect  is  Bol- 
flnger  v.  Fishback,  12  Bush,  474." 

Plynn  v.  Canton  Co.  40  Md.  312,  17  Am. 


Rep.  603,  was  an  action  for  daToages  grow- 
ing out  of  a  violation  of  a  municipal  ordi- 
nance requiring  the  abutting  owner  to  re- 
move ice  from  the  sidewalk.  The  court  re- 
viewed the  former  decisions  in  that  state, 
and  also  reviewed  at  length  the  cases  of 
Couch  V.  Steel,  3  El.  St.  Bl.  402,  and  Atkins<m 
V.  Newcastle  &  G.  Waterworks  Co.  L.  R.  2 
Exch.  Div.  441,  and  pointed  out  the  differ- 
ence between  a  law  which  is  enacted  for  the 
benefit  of  particular  individuals  or  a  par-  * 
ticular  class  of  individuals  (e.  g.,  the  act 
of  Parliament  requiring  shipowners  to  fur- 
nish a  sufficient  supply  of  medicine,  which 
was  involved  in  Couch  v.  Steel,  supra)  and 
a  law  that  was  enacted  for  the  benefit  of  the 
whole  community,  such  as  was  involved  in 
Atkinson  v.  Newcastle  &  G.  Waterworks  Go. 
supra,  and  held  that  a  civil  right  of  action 
inures  to  the  individual  damage  by  the  vio- 
lation of  the  first  class,  but  that  such  a 
right  of  action  does  not  inure  to  any  individ- 
ual in  the  second  class,  and  the  violation  of 
such  a  law  can  only  be  punishable  by  fine 
and  penalty.  I  believe  that  this  is  the  true 
distinction  as  to  state  laws,  and  I  further 
believe  that,  under  the  Constitution  and  de- 
cisions in  this  state,  the  power  to  enact  such 
laws  is  vested  solely  in  the  legislature,  and 
that  the  delegation  to  a  municipality  of  a 
police  power  does  not  confer  upon  it  the 
right  to  create  a  right  of  civil  action,  but 


ing  backward,  or  moving  without  controlling 
power.  The  following  cases  involved  or- 
dinances of  this  character: 

Running  a  train  backward  in  two  sections 
in  a  populous  part  of  a  city,  along  a  public 
street,  over  tracks  at  grade,  with  no  one  to 
give  warning,  and  at  a  rate  of  speed  ex- 
ceeding that  permitted  by  the  city  ordi- 
nances, is  abundant  evidence  to  warrant  a 
jury  in  finding  a  railroad  company  negligent 
in  kiDin?  a  child  playing  in  the  Htreet.  Illi- 
nois C.  R.  Co.  V.  Jemigan,  101  111.  App.  1, 
Affirmed  in  198  HI.  297,  05  N.  E.  88. 

The  violation  of  city  ordinances  requiring 
bat-Kward  moving  railroad  trains  to  bear  a 
watchman  on  the  advancing  end,  and  to  ring 
bells,  is  negligence  per  se.  Baltimore  & 
O.  S.  W.  R.  Co.  V.  Reynolds,  33  Ind.  App. 
219,  71  N.  E.  250. 

A  railroad  corporation  is  guilty  of  ac- 
tionable negligence  in  moving  a  train  ba«k- 
ward  across  a  city  street  without  either 
ringing  a  bell  or  having  a  watchman  o'h  the 
rear-end  car  to  give  warning,  as  required 
by  the  municipal  ordinances,  when  thereby 
a  passenger  along  the  street  is  struck  and  in- 
jured without  fault.  Pittsburgh,  C.  C.  & 
St.  L.  R.  Co.  v.  McNeil,  34  Ind.  App.  310, 
69  N.  E.  471.    See  (Ind.)  66  N.  E.  777. 

The  violation  of  a  municinal  ordinance  re- 
quiring a  watchman  to  be  stationed  on  the 
tender  of  every  railroad  engine  moving  back- 
ward within  the  city  is  evidence  of  negli- 
cence.  Scudder  v.  Indianapolis  P.  &  C.  R. 
Co.  Wilson.  Super.  Ct.  (Ind.)  481. 
6L.R.A.(N.S.) 


To  disobey  a  municipal  ordinance,  by 
omitting  to  have  someone  stationed  on  or 
near  the  advancing  end  of  cars  kicked  at 
high  speed,  to  give  warning  of  their  ap- 
proach, is  negligence  as  a  matter  of  law. 
Tobey  v.  Burlington,  C.  R.  &  N.  R.  Co.  94 
Iowa,  26«,  33  L.R.A.  490,  62  N.  W.  761. 

A  case  is  made  for  the  jury,  in  an  action 
against  a  railroad  company  for  personal  in- 
juries when  it  is  shown  that  a  municipal 
ordinance  forbids  freight  cars  to  move  back- 
ward within  the  city  without  having  a  man 
on  the  top  of  the  advancing  end  to  give 
danger  signals.  Gass  v.  ilissouri  P.  R.  O). 
57  Mo.  App.  574. 

A  jury  may  infer  negligence  from  the  ab- 
sence of  a  man  on  a  railroad  car  approach- 
ing a  crossing.  Wilson  v.  Atlantic  Coast 
Line  R.  Co.    (N.  C.)  65  S.  E.  267. 

The  violation  of  a  municipal  ordinance  re- 
quiring a  locomotive  moving  within  the  city 
to  have  a  man  ride  not  more  than  a  foot 
above  the  roadbed  on  the  advancing  end  is 
not  negligence,  if,  after  its  passage,  mod- 
ern improvements  to  locomotive  engines 
have  rendered  compliance  therewith  highly 
dangerous  to  the  lookout.  Baltimore  &,  O. 
R.  Co.  V.  Mali,  66  Md.  63,  6  Atl.  87. 

A  municipal  ordinance  requiring  a  man  to 
be  stationed  on  the  top  of  the  car  farthest 
from  the  engine  to  give  danger  signals  when 
any  railroad-steam-propelled  car,  cars,  or.  lo- 
comotive shall  be  backing  within  the  city 
limits  does  not  apply  to  the  dropping  down 
of  two  empty  cars  within  a  raUroad  yard, 
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that  thlB  right  is  limited  to  forlndding  such 
acts  OT  offenses,  and  to  punishing  them  by 
flne,  forfeiture,  and  imprisonment.  This 
view  is  clearly  within  the  rule  laid  dovn  by 
Lord  Cairns  in  Atkinson  v.  Newcastle  &  G. 
Waterworks  Co.  supra,  where  he  said:  "But 
I  must  venture,  with  great  respect  to  the 
learned  judges  who  decided  that  case,  and 
particularly  to  Lord  Campbell,  to  express 
gnaye  doubts  whether  the  authorities  cited 
by  Lord  Campbell  justify  the  broad,  general 
proposition  that  appears  to  have  been  there 
Uud  dowa,— that,  wherever  a  statutory 
duty  is  created,  any  person  who  can  show 
that  he  hi  s  sustained  injuries  from  the  non- 
performa)  ce  of  that  duty  can  bring  an  ac- 
tion for  damages  against  the  person  on 
whom  the  duty  is  imposed.  I  cannot  but 
thinic  that  that  must  to  a  great  extent  de- 
pend on  the  puirview  of  the  legislature  in 
the  particular  statute,  and  the  language 
which  they  have  there  employed."  This  doc- 
trine, read  in  connection  with  the  doctrine 
which  obtains  in  this  state,  that  the  legis- 
lative power  cannot  be  delegated  to  a  mu- 
nicipality, in  my  judgment,  solves  the  ques- 
tion under  discussion  here.  If  a  violation  of 
mere  police  regulations  of  a  city  can  confer 
a  right  of  a«tion  among  citizens  inter  ae»e, 
the  result  would  be  that  a  citizen  in  a  city 
would  have  a  right  of  action  against  an- 
other citizen  of  the  city,  while  a  resident  of 


any  part  of  the  <itate  outside  of  raoh  oi^ 
wcmld  not  have  a  right  of  action  against  an- 
other resident  of  such  part  of  the  state  for 
the  neglect  of  a  dui^  that  resulted  in  th* 
same  character  of  injury  to  the  other  per- 
son. This  would  make  the  law  different  in 
a  city  from  what  it  is  in  the  country.  The 
law  would  not  be  uniform  throughout  th« 
state,  and  hence,  under  tJte  decision  in  Badg- 
ley  V.  St.  Lduis,  149  Mo.  122,  60  S.  W.  817. 
such  city  law  would  be  unconstitutional. 
Again,  if  a  city  has  the  power  to  create  such 
a  right  of  action  among  citizens,  it  has  the 
right  to  prescribe  how  much  the  person  in- 
jured by  its  violation  shall  recover  from 
the  offender.  Under  such  a  power,  St. 
Liouis  might  provide  for  a  recovery  of  f  10,- 
000,  Kansas  Ci-t^  for  a  recovery  of  $5,000, 
and  Cedar  City  for  a  recovery  ot  $26,000. 
So  that  the  law  would  be  different  in  the 
several  cities  of  the  state,  and  outside  of 
the  cities  the  resident  of  the  country  would 
have  no  such  law  for  his  protection.  Laws 
cannot  be  so  localized  or  so  different  in  the 
different  parts  of  the  state. 

3.  If  the  city  has  such  a  power  under  its 
charter,  has  it  enacted  any  such  law,  or  has 
it  simply  enacted  police  regulations,  and  pre- 
scribed penalties  for  the  violation  thereof, 
and  are  such  penalties  the  sole  remedy  af- 
forded by  this  regulation,  and  have  the 
courts  the  right  to  punish  the  offender  in 


moving  by  momentum   only.     Rafferty   v. 
Missouri  P.  R.  Co.  91  Mo.  33,  3  a  W.  393. 

q.  Lights. 

Municipal  ordinances  commanding  railroad 
cars  and  engines  to  carry  anS  display  lights 
when  moving  within  the  corporate  limits 
after  nightfall  are  frequently  adopted.  The 
principles  hereinbefore  presented  are  applied 
in  cases  of  violation  of  such  ordinances. 

A  violation  of  a  municipal  ordinance  re- 
quiring moving  railroad  engines  and  trains 
within  the  city  limits  to  bear  a  headlight 
at  night  is  culpable  negligence.  Alabama 
G.  S.  R.  Co.  V.  Anderson,  109  Ala.  299,  19 
So.  616. 

The  violation  of  a  municipal  ordinance 
that  requires  every  railroad  train  running 
at  night  within  the  city  to  bear  a  headlight 
is  negligence.  East  St.  Louis  Connecting 
E.  Co.  V.  CHara,  49  HI.  App.  282. 

The  violation  of  a  municipal  ordinance  by 
running  a  railroad  train  within  the  city  in 
the  ni^ttime  without  the  required  brilliant 
and  conspicuous  light  on  the  advancing  end 
is  evidence  of  negligence.  Pennsylvania 
Co.  V.  Conlan,  101  Dl.  03. 

It  is  negligence  for  a  railroad  company  to 
run  trains  in  a  city  in  violation  of  a  munici- 
pal ordinance  regulating  their  speed  and  re- 
quiring lights  in  front  after  nightfall.  Eas- 
ley  v.  Missouri  P.  B.  Co.  113  Mo.  236,'  20 
S.  W.  1073. 
6L.R.A.(N&) 


It  is  negligence  per  «e  in  a  railroad  com- 
pany to  nm  a  train  through  a  city  in  vio- 
lation of  a  municipal  ordinance,  which  the 
legislature  has  authorized,  requiring  a  bril- 
liant headlight  after  nightfalL  Karle  v. 
Kansas  City,  St.  J.  &  C.  B.  R.  Co.  66  Mo.  476. 

A  municipal  ordinance  requiring  every 
railroad  company  to  provide  each  freight 
car,  etc.,  with  a  good  light  or  lantern  placed 
in  a  conspicuous  position  on  the  front  to 
warn  persons  of  its  approach  is,  upon  proof 
of  the  absence  of  any  light  when  the  plain- 
tiff was  run  down,  admissible  as  one  fact 
which,  with  others,  the  jury  is  to  consider 
in  determining  the  defendant's  negligence. 
WhitUker  v.  New  York  &  H.  R.  Oo.  19 
Jones  &  8.  287. 

r.  Blowing  off  steam. 

In  an  action  for  negligently  causing  death 
in  a  city  street  by  frightening  horse* 
through  the  operation  of  a  railroad  therein, 
a  municipal  ordinance  prohibiting  the  blow- 
ing off  of  steam  from  locomotives  in  the 
streets,  to  the  annoyance  of  teams  and 
travelers,  with  proof  of  its  violation,  is  ad- 
missible to  show  defendant's  negligence. 
Bell  V.  New  York  C.  *  E.  R.  R.  Co.  29  Hub, 
660. 


s.  Obstructing  crossings. 
Th«  oooupation  of  three  fourths  of  % 
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any  other  manner  than  is  prescribed  by  such 
regulation  T 

The  vigilant- watch  ordinance,  here  In- 
▼oWed,  is  one  of  the  12  provisions  contained 
in  I  1870,  art.  0,  chap.  23,  of  the  Municipal 
Code  of  St.  Louis.  Section  1772  of  the  same 
article  provides  that  any  person,  corpora- 
tion, company,  etc.,  violating  or  failing  to 
comply  with  any  of  the  provisions  of  that 
article,  shall  be  deemed  guilty  of  a  mis- 
'demeaaor,  and  upon  conviction  thereof  shall 
be  fined  not  less  than  $5,  nor  more  than 
$500.  Bearing  in  mind  the  provisions  of 
paragraph  14  of  S  26  of  article  3  of  the  city 
charter,  which  limits  the  right  of  the  city 
to  enforce  the  police  regulation  it  may  en- 
act I^  fines  and  penalties  not  exceeding 
$600,  and  by  forfeitures  not  exceeding 
$1,000,  and  hairing  in  mind  the  penalty  pre- 
scribed by  S  1772,  aforesaid,  the  question 
bere  involved  must  be  solved.  It  is  perfectly 
obvious  that,  in  enacting  the  vigilant-waitch 
ordinance,  or  r^ulation,  the  municipal  as- 
sembly was  proceeding  under  tflie  power  con- 
ferred by  the  charter  aforesaid,  and  that  it 
was  simply  attempting  to  pass  a  general  po- 
lice regulation  that  would  regulate  the  duty 
of  all  persons,  corporations,  and  companies, 
with  respect  to  the  whole  body  of  citizens, 
and  was  not  undertaking  to  pass  any  ordi- 
nance that  would  inure  to  the  benefit  of  any 
particular  individual  or  any  particular  class 


of  individuals.  In  other  words,  the  city  was 
exercising  its  delegated  police  power,  and  did 
not,  and  did  not  attempt  to,  create  any  right 
of  civil  action  between  citizens  inter  sese, 
but  intended  that  any  person  violating  any 
of  the  police  regulations  contemplated  by 
said  article  should  be  guilty  of  a  misde- 
meanor, and  upon  conviction  be  fined  not 
less  than  $6  nor  more  than  $500.  In  my 
judgment,  no  other  penalty  or  liability  can 
attach  to,  or  arise  out  of,  a  violation  of  such 
ordinance.  From  time  immemorial  the  gen- 
eral and  better  rule  of  law  has  been  that 
where  a  new  duty  ib  imposed,  and  the  act  im- 
posing it  prescribes  a.  specific  punishment 
for  its  violation,  no  other  punishment  can  be 
inflicted  therefor;  and  the  courts  have  no 
power  to  enlarge,  alter,  or  change  the  punish- 
ment prescribed.  Bang  v.  Harriot,  4  Mod.  144, 
Was  an  indictment  against  the  defendant  for 
keeping  an  alehouse  without  a  license.  The 
statute  prescribed  that  no  person  should 
keep  an  alehouse,  but  such  who  ^all  be  ad- 
mitted thereto,  under  a  penalty  of  three  days' 
imprisonment  without  bail,  and  not  to  be 
discharged  without  giving  a  recognizance, 
with  two  sureties,  to  do  so  no  more.  It  was 
objected  that  an  indictment  would  not  lie 
because  the  offense  was  not  a  common-law 
offense,  but  a  new  duty  imposed  by  statute, 
and  that  the  statute  prescribed  the  offense 
should  be  prosecuted  by  information,  and 


crossing  by  two  locomotives  facing  each 
other,  in  violation  of  a  municipal  ordinance, 
is  in  itself  negligence.  Denver,  T.  &  O.  R. 
Oo.  ▼.  Robbins,  2  Oolo,  App.  313,  30  Pac.  2S1, 
4S4. 

The  violation  of  a '  municipal  ordinance 
making  it  unlawful  to  obstruct  any  public 
street  of  the  town  for  more  than  five  min- 
utes by  an^  engine,  car,  or  train  of  cars  is 
per  se  negligence.  Central  R.  Co.  ▼.  Curtis, 
87  Ga.  416,  13  S.  E.  767. 

Mere  passive  acquiescence  by  a  munici- 
pality in  repeated  violations  of  its  ordi- 
nance forbidding  any  railroad  company  to 
•bstruct  a  public  street  longer  than  nve  min- 
utes with  an  engine,  car,  or  train  furnishes 
no  excuse  for  further  violations;  neither 
does  it  relieve  the  violator  from  the  impu- 
tation of  negligence.     Ibid. 

A  municipal  ordinance  forbidding  cars  to 
be  left  standing,  obstructing  a  public  cross- 
ing, longer  than  ten  minutes,  applies  as  well 
to  railroad  station  yards  as  to  other  parts 
of  the  municipality.  Bums  t.  Southern  B. 
Oo.  66  S.  a  220,  43  S.  E.  679. 


t.  Guards  at  crossings. 
1.  Flagmen. 


A  violation  of  a  municipal  ordinance  re- 
qniring  railroads  to  station  flagmen  at  street 
crossings,  to  remain  in  view  of  persons  ap- 
proaching such  crossings  on  foot  or  in  tO' 


hides,  and  to  signal  them  when  to  pasa  in 
safety,  or  to  stop,  is  culpable  negligence. 
Alabama  O.  S.  R.  Co.  v.  Anderson,  109  Ala. 
299,  19  So.  616. 

The  neglect  of  a  railroad  company  to  obey 
a  municipal  ordinance  requiring  the  pres- 
ence of  flagmen  at  important  streets  where 
crossed  by  a  railroad,  to  warn  travelers  of 
approaching  trains,  is  negligence.  Denver 
&  R.  O.  R.  Co.  V.  Ryan,  17  Colo.  98,  28  Pac. 
79. 

The  omission  of  a  railroad  company  to 
station  a  flagman  at  a  street  crossing  as 
required  by  a  municipal  ordinance,  taken  in 
connection  with  its  neglect  in  other  respects 
to  obey  laws,  constitutes  negligence.  Nein- 
inger  v.  Cowan,  42  C.  C.  A.  m,  101  Fed.  787; 
Hayes  v.  Michi«in  C.  R.  Co.  HI  U.  S.  228, 
28  L.  ed.  410,  4  Sup.  a.  Reo.  369. 

The  violation  of  a  municipal  ordinance 
requiring  a  flagman  to  be  stationed  where  a 
railroad  crosses  a  street  is  negligence  per  se. 
Murray  v.  Missouri  P.  R.  Co.  101  Mo.  236,  20 
Am.  St.  Rep.  601,  13  S.  W.  817;  Dickson  v. 
Missouri  P.  R.  Co.  104  Mo.  491,  16  S.  W. 
381. 

In  an  action  ai^inst  a  railroad  company 
for  personal  injuries  inflicted  by  a  train 
at  a  street  crossing  in  a  city,  a  municipal 
ordinance  requiring  a  flagman  to  be  sta- 
tioned at  every  street  crossing  in  the  city, 
properly  passed  and  promulgated,  with 
proof  that  it  was  not  obeyed,  is  competent 
upon  the  issue   of  defendant's  negligence. 


£40 


MISSOURI  SUPREME  COURT. 


JiTint, 


that  an  indictment  was  not  provided  by  the 
statute.  It  was  there  said:  "Now,  where 
a  law  makes  an  offense,  and  appoints  the 
method  of  prosecution,  it  must  be  punished 
according  to  such  method,  and  not  other- 
wise;" and  accordingly  the  indictment  was 
quashed.  The  same  ruling  was  made  in 
Stephens  t.  Watson,  1  Salk.  46;  King  t.  Pen- 
sax,  I  Barnard,  K.  B.  127;  and  Rex  v. 
Wright,  1  Burr.  544.  In  Hartley  v.  Hooker, 
2  Cowp.  524,  it  was  held  that  "wherever  a 
new  offense  is  created  by  statute,  and  a 
special  jurisdiction  out  of  the  course  of  com- 
mon law  is  prescribed,  that  special  jurisdic- 
tion must  be  strictly  followed,  or  all  the 
proceedings  will  be  a  nullity."  Sutherland 
on  Statutory  Construction,  {  208,  lays 
down  the  rule  that  "when  a  law  imposes  a 
punishment  which  acts  upon  the  offender 
alone,  and  not  as  a  reparation  to  the  party 
injured,  and  where  it  is  entirely  within  the 
discretion  of  the  lawgiver,  it  will  not  be 
presumed  that  he  intended  it  should  extend 
further  than  is  expressed,  and  humanity 
would  require  that  it  should  be  so  limited." 
Sedgwick's  Statutory  &  Constitutional  Law, 
2d  ed.  p.  341,  says:  "Where  a  precise  rem- 
edy for  the  violation  of  a  right  is  provided 
by  statute,  it  often  becomes  a  matter  of  in- 
terest to  know  whether  the  statutory  rem- 
edy is  the  only  one  that  can  be  had,  or 
whether  it  is  to  be    regarded    as    merely 


cumulative, — the  party  aggrieved  having  also 
a  right  to  resort  to  his .redress  for  the  in- 
jury sustained  at  common  law  or  independ- 
ently of  the  statute.  In  regard  to  this  we 
have  already  noticed  the  rule  that  where  a 
statute  does  not  vest  a  right  in  a  person, 
but  mly  prohibits  the  doing  of  some  act 
under  a  penalty,  in  such  a  case  the  party 
violating  the  statute  is  liable  to  the  penalty 
only;  but  that,  where  a  right  of  property  is 
vested  by  virtue  of  the  statute,  it  may  be 
vindicated  by  the  common  law,  unless  the 
statute  confines  the  remedy  to  the  penalty." 
The  same  author,  at  page  343,  says:  "But 
on  the  other  hand,  it  is  a  rule  of  g^eat  im- 
portance, and  frequently  acted  upon,  that 
where,  by  a  statute,  a  new  right  is  given 
and  a  specific  remedy  provided,  or  a  new 
power  and  also  the  means  of  executing 
it  are  provided  by  statute,  the  power  can  be 
executed  and  the  right  vindicated  in  no 
other  way  than  that  prescribed  by  the  stat- 
ute." Endlich  on  Interpretation  of  Stat- 
utes, t  465,  says:  "If  tiie  statute  which 
creates  the  obligation,  whether  private  or 
public,  provides  in  the  same  secticp  or 
passage  a  specific  means  of  procedure  for 
enforcing  it,  no  other  course  than  that  thus 
provided  can  be  resorted  to  for  that  pur- 
pose." 

Smith  on  the  Modern  Law  of  Municipal 
Corporations,  vol.  1,  §  647,  thus  states  the 


McGrath  v.  New  York  C.  &  H.  R.  R.  Co.  63 
N.  Y.  522. 

A  municipal  orainance  requiring  railroad 
companies  to  station  a  flagman  at  a  street 
crossing,  and  the  absence  of  such  flagman 
from  his  post  at  the  time  of  an  injury,  are 
facts  proper  for  the    consideration    of    the 

J'ury  upon  the  question  of  negligence.    Die- 
.olt  v.  Jewett,  22  N.  Y.  Week.  Dig.  165. 

The  absence  of  a  flagman,  required  by 
municipal  ordinance,  at  a  street  crossing  of 
a  steam  railroad,  is  not  a  failure  of  duty  by 
the  railroad  company  to  its  own  employees ; 
and  to  receive  such  ordinance  in  evidence  in 
such  a  case  is  prejudicial  error.  Kansas 
City,  Ft.  S.  &  M.  R.  Co.  v.  Kirksey,  9  C.  C.  A. 
321,  22  U.  S.  App.  94,  60  Fed.  999. 

2.  Safety  gates. 

A  municipal  ordinance  requiring  gates  at 
railroad  street  crossings  to  be  lowered  to 
obstruct  the  approach  along  the  streets  to 
the  railroad  track  when  a  train  is  coming, 
and  the  operator  to  warn  all  who  approach, 
is  equally  for  the  benefit  of  persons  ap- 
proaching alongside  the  tracks  as  for  those 
coming  along  the  streets  to  cross  the  tracks ; 
and  such  gates  serve  the  double  purpose  of 
a  physical  obstruction  and  a  warning  as 
well.  Chicago  &  A.  R.  Co.  v.  Wise,  206  lU. 
453,  69  N.  E.  500. 

The  violation  of  a  municipal  ordinance  re- 
quiring gat«s,  and  a  person  to  open  and  close 
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them,  at  railroad  street  crossings,  is  suf- 
ficient to  carry  to  the  jury  the  case  of  a 
person  injured  by  attempting  to  cross  rail- 
road trades  upon  a  street  when  the  gates 
are  open  and  the  gate  tender  absent,  who 
is  struck  by  a  train  moving  at  high  speed 
and  giving  no  warning  by  bell  or  whistle, 
and  who  is  free  from  personal  negligence. 
Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Banfill, 
206  III.  553,  69  N.  E.  499,  Affirming  107  IIL 
App.  254. 

The  failure  of  a  railroad  company  to  com- 
ply with  a  municipal  ordinance  requiring 
substantial  gates  to  be  erected  at  a  point 
where  the  railroad  track  crosses  a  public 
street,  and  such  gates  to  be  kept  securely 
closed  whenever  trains  cross,  is  a  violation 
of  positive  law,  and  culpable  negligence, 
which  entitles  the  owner  of  a  team  of  horses 
running  into  a  moving  train  without  his 
fault  to  damages  for  their  injury.  Mis- 
souri P.  R.  Co.  v.  Hackett,  54  Kan.  316,  28 
LJI.A  606,  38  Pac  294. 

The  violation  of  municipal  ordinanaes  lim- 
iting '  the  rate  of  speed  of  railroad  trains 
within  the  corporate  limits,  and  requiring 
gates  at  street  crossings,  and  regulating  the 
operation  thereof,  is  evidence  of  negligence; 
and,  when  obedience  to  their  requirements 
would  iiave  prevented  an  injury,  the  offend- 
ing company  is  liable.  Lake  Shore  &  li.  S. 
R.  Co.  V.  Ehlert,  19  Ohio  C.  C.  177. 

The  violation  of  a  municipal  ordinance  re- 
quiring gates  and  a  flagman  at  a  railrottd 
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rule:  "Xt  the  nuvpner  of  enforcing  ordi- 
nances is  prescribed  by  statute  or  charter, 
it  is  a  cardinal  rule  tiiat  no  other  method 
can  be  resorted  to."  And  in  support  of  the 
text  the  author  cites  Ewbanks  v.  Ashley, 
3«  ni.  177;  King  v.  Jacksonville,  3  111.  305; 
Israel  v.  Jacksonville,  2  111.  290;  Weeks  v. 
Forman,  16  N.  J.  L.  237;  Williamson  v. 
Com.  4  B.  Mon.  140;  State  v.  Zeigler,  32 
N.  J.  L.  262;  Hart  v.  Albany,  9  Wend.  571, 
24  Am.  Dec.  165 ;  I^wark  r.  Murphy,  40  li. 
J.  L.  145;  Charleston  v.  Ashley  Phosphate 
Co.  34  S.  C.  541,  13  S.  £.  845;  Santa  Cruz 
V.  Santa  Cruz  R.  Co.  56  Cal.  143.  This  is 
the  rule  that  has  obtained  in  this  state  ever 
since  the  case  of  Riddick  v.  The  Governor, 
'  1  Mo.  147,  was  decided.  In  that  case  it  was 
said:  "It  is  an  incontrovertible  maxim  of 
law  that  a  statute  imposing  a  penalty  for  a 
new-created  offense  or  .for  a  breach  of  duty, 
and  defining  the  particular  mode  in  which 
and  before  what  tribunal  the  penalty  shall 
be  recoverable,  must  be  strictly  pursued." 
The  court  then  pointed  out  that  the  act  un- 
der consideration  imposed  a  new  duty  upon 
sheriffs, \  and  prescribed  a  penalty  for  its 
violation,  and  the  method  to  be  pursued  to 
impose  such  penalty,  and  the  tribunal  to 
tiy  the  cause,  and  said:  "We  are  at  once 
led  to  the  conclusion  that  they  [the  law- 
mi^ers]  intended  to  provide  specifically  an 
adequate  remedy  for   the  neglect  of  each 


particular  duty  thereby  created;  and  a  dif- 
ferent construction  would  subject  the  sheriff 
to  a  liability  which  we  cannot  reasonably 
suppose  he  ever  intended  to  incur."  This 
rule  was  followed  in  Ellis  v.  Whitlock,  10 
Mo.  781;  State  v.  Canton,  43  Mo.  51 ;  Moore 
V.  White,  46  Mo.  206;  Parish  v.  Missouri, 
K.  ft  T.  R.  Co.  83  Mo.,  loc  cit.  286;  Peo- 
ple's R.  Co.  V.  Grand  Ave.  R.  Co.  149  Mo., 
loc.  cit.  253,  60  S..  W.  829;  Fusz  v.  Spaun- 
horst,  67  Mo.,  loc.  cit.  264. 

The  first  canon  of  construction  of  a  statu- 
tory law  is  that  "an  aiBrmative  enactment 
of  a  new  rule  implies  a  negative  of  what- 
ever is  not  included  or  is  different;  and,  if 
by  the  language  used  a  thing  is  limited  to 
be  done  in  a  particular  form  or  manner,  it 
includes  a  negative  that  it  shall  not  be  done 
otherwise.  Ex  parte  Joffee,  46  Mo.  App. 
360;  Sutherland,  Stat.  Constr.  §  140;  Wells 
T.  Pontotoc  County,  102  U.  S.  625,  20  L.  ed. 
122;  Cooley,  Const  Lim.  pp.  78,  79,  93,  94. 
To  the  same  effect  is  Elliott  on  Railroads,  i 
711.  The  same  rule  obtains  in  other  juris- 
dictions. In  Rochester  v.  Campbell,  123  N. 
Y.,  loc.  cit.  414,  10  L.R.A.  393,  20  Am.  St. 
Rep.  760,  25  N.  E.  939,  the  court  of  appeals 
said:  "It  is  a  familiar  rule  in  the  con- 
struction of  statutes  that,  where  a  new  right 
is  created  or  a  new  duty  imposed  by  statute, 
if  a  remedy  be  ^ven  by  the  same  statute 
for  its  violation    or    nonperformance,    the 


street  crossing,  and  a  limited  low  speed  of 
trains  in  their  absence,  united  with  a  fail- 
ure to  give  statutory  warning  signals  by 
bell  or  whistle  of  approaching  trains,  con- 
stitutes negligence  in  a  railroad  company. 
Neininger  v.  Cowan,  42  C.  C.  A.  20,  101  Fed. 
787. 

A  municipal  ordinance  declaring  a  railroad 
street  crossing  dangerous,  and  ordering  the 
railroad  company  to  erect  safety  gates  there- 
at within  a  stated  time,  is  but  an  ex- 
pression of  opinion  by  the  municipal  au- 
thorities, and  not  competent  evidence  of 
ne^igence  when  not  obeyed.  Cincinnati,  H. 
&  D.  R.  Co.  V.  Murphy,  17  Ohio  C  C.  223. 

IV.  Ordinances  relating  to  street  railroads. 

a.  Right  of  action. 

Broadly  speaking,  the  same  principles  gov- 
ern, and  the  same  consequences  follow,  in 
private  litigations  against  street  railway 
companies,  where  violations  of  municipal 
ordinances  are  involved,  as  control  and  re- 
sult under  similar  circumstances  when  com- 
mercial railroads  are  concerned.  The  dif- 
ferences are  due  to  the  fact  that  some  mu- 
nicipal ordinances  are  peculiar  to  each  kind 
of  railway.  These  differences  are  obvious 
from  the  cases  in  point,  and  call  for  no 
•pecial  comment. 

In  Missouri,  whatever  may  be  the  rule 
elsewhere,  in  the  absence  of  contributory 
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negligence,  a  street  railway  company  is  lia- 
ble for  an  injury  resulting  from  its  violat- 
ing a  municipal  ordinance  passed  to  conserve 
the  safety  of  passengers.  Fortune  v.  Mis- 
souri R.  Co.  10  Mo.  App.  252. 

An  injury  due  to  the  violation  of  a  mu- 
nicipal police  ordinance  regulating  the  speed 
and  operation  of  street  railway  cars  for  the 
protection  of  the  public  affords  the  injured 
person  a  right  of  action.  G^hardt  v.  St. 
Louis  Transit  Co.  97  Mo.  App.  373,  71  S. 
W.  448;  Meyers  v.  St.  Louis  Transit  Co.  99 
MA  App.  363,  73  8.  W.  379;  McLain  v.  St. 
Louis  &  Subiu-ban  R.  Co.  100  Mo.  App.  374, 
73, S.  W.  909. 

The  violation  of  a  municipal  ordinance 
regulating  the  speed  of  vehicles,  horses, 
trains,  or  street  cars  is  such  a  branch  of 
duty  as  may  be  made  the  foundation  of  an 
action  by  any  person  in  the  class  protected 
by  such  regulation,  if  he  is  specially  injured 
thereby.  Omaha  Street  R.  Co.  v.  Duvall,  40 
Neb.  29,  68  N.  W.  631. 

An  obvious  purpose  of  a  municipal  ordi- 
nance requiring  street  cars  to  come  to  a 
dead  stop  before  crossing  a  railroad  track 
at  a  safe  distance  from  it,  and  conductors 
to  go  ahead  and  ascertain  if  the  track  is 
clear  as  far  as  visible  before  crossing,  is  to 
protect  street-car  passenirers  from  the  dan- 
gers of  collisions  with  railroad  trains.  Bar- 
tholomaus  ▼.  Milwaukee  Electric  ft  Light 
Co.   (WU.)   109  N.  W.  143. 

The  failure  to  comply  witlL<»  municipal 
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mnedj  given  U  exclusive."  26  Am.  &  Eng. 
Bnc  of  Law,  2d  ed.  p.  ft58,  thus  states  the 
rule:  "It  is  a  well-settled  rule  of  law  that 
penal  statutes  are  to  be  construed  strictly. 
This  rule  is  said  to  be  founded  on  the  ten- 
derness of  the  law  for  the  rights  of  indi- 
viduals, and  on  the  plain  princifde  that  the 
power  of  punishment  is  vested  in  the  legis- 
lature, not  in  the  judicial  department.  . 
.  .  The  rule  under  consideration  applies 
not  only  to  the  statutes  .  .  .  which  im- 
pose as  punishment  any  penalties,  pecuniary 
or  otherwise,  or  forfeiture  of  money  or  other 
property,  or  of  vested  rights,  or  provide  for 
the  recovery  of  damages  beyond  just  com- 
pensation to  the  party  injured,  whether 
such  penalties,  forfeitures,  or  damages  are 
to  be  enforced  and  recovered  at  the  suit  of 
the  state  or  of  the  private  individual."  The 
same  author,  at  page  671,  says:  "A  statute 
instituting  a  new  remedy  for  an  existing 
right  does  not  take  away  a  pre-existing  rein- 
edy  without  express  words  or  necessary  im- 
plication. The  new  remedy  is  cumulative, 
and  either  may  be  pursued.  But  when  a 
statute  gives  a  right  or  remedy  which  did 


not  exist  at  common  law,  and  provides  a 
specific  method  of  enforcing  it,  the  mode  of 
procedure  provided  by  the  statute  is  ex- 
clusive, and  must  be  pursued  strictly." 

To  my  mind  the  city  ordinance  (|  1670) 
which  regulates  the  speed  of  cars  and  in- 
cludes what  is  called  the  "vigilant  watch 
ordinance,"  imposes  a  new  duty  outside  of 
the  requirement  of  the  common  law,  and  is 
much  more  stringent  than  the  common  law. 
It  cannot,  therefore,  be 'said  that  the  vigi- 
lant watch  ordinance  is  simply  declaratory 
of  the  common  law,  and  therefore  affords  an 
additiimal  remedy  to  tAiat  afforded  by  the 
common  law.  The  ordinance  is  a  penal  ordi- 
nance creating  new  duties  of  a  general  na- 
ture, applicable  to  all  of  the  citizens  of  St. 
Louis,  and  not  intended  for  the  benefit  of 
any  particular  individual,  or  particular 
class  of  individuals.*  The  ordinance  pre- 
scribes the  only  penalty  which  the  charter 
of  St.  Louis  authorizes  the  municipal  as- 
sembly to  provide  for  the  violation  thereof. 
There  is  nothing  in  the  letter,  the  spirit,  or 
the   context   of   the   ordinance  whjch   fur- 


ordinance  making  it  the  duty  of  every 
motorman  of  electric  street  cars  running  in 
the  city  to  bring  his  car  to  a  standstill  be- 
fore crossing  a  railroad  track,  and  at  least 
20  feet  therefrom;  and  the  duty  of  every 
conductor  of  any  car  thus  stopped  to  go 
ahead  and  ascertain  whether  any  danger  is 
in  sight  before  such  car  is  again  put  in  mo- 
tion to  cross  the  railroad, — is  proof  of  neg- 
ligence, to  be  submitted  to  the  jury  when 
a  passenger  is  injured  by  collision  with  a 
moving  train.    Ibid. 

b.  Effect  of  penal  provisions  upon  the  right 
of  action. 

A  general  municipal  ordinance  regulating 
the  speed  of  street  railway  cars  and  the  con- 
duct of  those  in  diarge  thereof,  in  case  of 
threatened  accident,  which  declares  a  viola- 
tion thereof  to  be  a  misdemeanor  and  pun- 
ishable by  a  stated  fine,  is  a  penal  law  in- 
tended as  a  police  regulation,  and  not  or- 
dained for  the  benefit  of  particular  persons, 
which  the  courts  cannot  enlarge.  And,  when 
it  does  not  even  declare  a  violation  there- 
of to  be  negligence,  it  confers  no  new  right 
of  action  upon  third  persons,  and  is  only 
punitive,  and  in  no  sense  a  compensatory 
act.  Holwerson  v.  St.  Louis  &  Suburban 
R.  Co.  167  Mo.  216,  246,  50  L.R«^  850,  67 
S.  W.  770. 

c.  Franchise  conditions. 

Inasmuch  as  a  street  railway  corporation 
can  use  city  streets  for  running  its  cars  only 
by  the  license  of  such  city  and  upon  such 
conditions  and  restrictions  as  the  city  im- 
poses, these,  when  embodied  in  a  munici- 
pal ordinance,  go  very  far  toward  fixing  the 
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measure  of  the  railway  company's  duties  and 
liabilities  to  the  public.  Liddy  v.  St.  Louis 
R.  Co.  40  Mo.  506. 

Whenever  in  a  matter  of  public  and  gen- 
eral concern,  a  franchise  imposing  public 
duties  is  granted  and  acceoted,  the  public 
may  enforce  the  duties  by  indictment,  and 
individuals  peculiarly  injured,  by  action. 
Fath  V.  Tower  Grove  &  L.  R.  Co.  105  Mo. 
537,  13  L.R.A.  74,  16  S.  W.  913. 

When  a  railway  company  is  allowed  to 
lay  its  tracks  upon  the  streets  of  a  city 
upon  condition  that  it  will  obey  municipal 
ordinances  then  or  afterwards  enacted,  it 
enters  into  a  contractual  relation;  and,  in 
case  it  violates  an  ordinance  passed  to  con- 
serve the  safety  of  persons  and  property, 
and  which  the  municipality  has  authority 
to  adopt;  and  such  violation  results  in  an 
individual  injury, — ^it  is  liable  to  the  injured 
person  in  damages.    Ibid. 

A  street  railway  company  which  has  ob- 
tained its  franchise  by  an  ordinance  which 
limits  the  speed  at  which  it  may  run  ita 
cars  is  liable  in  a  suit  by  one  personally  in- 
jured by  its  violation  of  such  ordinance. 
Chouquette  v.  Southern  Electric  R.  Co.  162 
Mo.  267,  53  8.  W.  897. 

The  failure  of  a  street  railway  company 
to  comply  with  a  municipal  ordinanoe  regu- 
lating the  running  of  its  cars,  which  it  has 
bound  itself  for  a  consideration  to  obey,  is 
negligence.  Campbell  v.  St.  Louis  &  Subur- 
ban R.  Co.  176  Mo.  161,  76  S.  W.  86. 

d.  Proximate  causa 

A  street  railway  company  is  not  liable  to 
an  injured  individual  by  the  violation  of  a 
municipal  ordinance  any  more  than  a  com- 
mercial railroad  company  is,  /GuQess  ths  Tio- 
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nishes  any  color  to  the  claim  tbat  the  city 
intended  to  confer  a  private  right  of  civil 
action  for  a  violation  of  it.  It  is  strictly 
and  truly  a  police  regulation,  intended  for 
the  government  of  street  railroads  in  their 
relation  to  the  city  and  to  the  whole  body  of 
citizens,  and  carries  with  it  its  own  punish- 
ment for  the  yiolaticm  of  it.  The  courts 
cannot  vary,  enlarge,  extend,  modify,  or 
in  any  manner  change,  the  specific  penalty 
prescribed  by  the  ordinance  for  the  viola- 
tion thereof. 

For  the  foregoing  reasons,  I  am  unable  to 
concur  in  the  majority  opinion  in  respect  to 
the  matters  herein  discussed.  It  is  a  matter 
of  sincere  regret  to  me  in  every  instance 
when  I  feel  compelled  to  disagree  with  my 
brother  judges  upon  questions  of  law.  I 
have  great  respect  for  the  doctrine  of  stare 
decitis,  hut  I  have  greater  respect  for  the 
fundamental  principles  of  law;  and,  where 
no  property  rights  are  concerned,  I  think 
error  never  can  become  right,  however  long 
it  may  have  existed  and  been  followed.  The 
principles  of  law  are  founded  upon  the 
truest  sense  of  right  and  wrong,  and  error 


is  incompatible  with  right.  Am  herein  in- 
dicated, I  believe  this  is  the  first  time  the 
questions  herein  discussed  have  been  thor- 
oughly considered  on  legal  principles  and 
according  to  the  science  of  law  in  this  state. 
And  because  the  opinion  in  this  case  will 
foreclose  further  discussion  of  those  ques- 
tions, at  any  rate  during  the  time  I  will 
have  the  honor  to  be  a  member  of  this  court, 
I  have  felt  constrained,  once  for  all,  to 
examine  at  such  great  length,  and  with  all 
the  care  and  skill  I  possess,  the  authorities 
and  decisions  t>earing  on  this  question,  and 
to  announce  my  conviction  that  the  rule 
laid  down  by  the  majority  opinion  in  this 
case  will  enlarge  the  rights  of  municipalities 
and  of  citizens  inter  aeae,  and  produce  much 
litigation  that  is  wholly  beyond  the  con- 
templation of  the  common  law  and  the 
statutes  of  this  state. 

With  the  greatest  respect  and  best  feel- 
ing for  my  brother  judges  who  have  reached 
a  different  conclusion,  I  express  the  fore- 
going as  my  deep-seated  conviction  of  the 
right  concerning  the  questions  discussed. 


lation  is  the  proximate  cause  of  the  in- 
jury. 

There  must  be  causal  connection  between 
the  violation  of  a  municipal  ordinance  lim- 
iting the  speed  and  regulating  the  movement 
of  street  cars  and  an  injury  inflicted,  to 
warrant  a  recovery.  Anniston  Electric  & 
Gas  Co.  V.  Elwell  (Ala.)  42  So.  45. 

To  enable  a  person  struck  by  a  street  ear 
moving  at  a  greater  rate  of  speed  than  is 
permitted  by  municipal  ordinance  to  recover, 
it  must  be  shown  that  the  injury  was  caused 
hr  violating  the  ordinance.  Thompson  v. 
atizens'  Street  R.  Co.  152  Ind.  461,  53  N.  E. 
482. 

Proof,  in  a  [wrsonal  injury  case,  of  viola- 
tion of  a  municipal  ordinance  Jimiting  the 
speed  of  street  railway  cars,  goes  omy  to 
one  of  the  elements  of  actionable  negligence ; 
and  there  still  remains  the  question:  Did  it 
cause  the  injury?  Davidson  v.  Schuylkill 
Traction  Co.  4  Pa.  Super.  Ct.  86. 

It  is  proper  to  submit  to  the  jury  the  issue 
M  to  whether  or  not  excessive  speed  was 
the  proximate  cause  of  an  injury  done  by  a 
street  car  in  frightening  a  horse,  When  at 
the  time  and  place  of  the  casualty  a  munici- 
pal ordinance  put  in  evidence  was  in  force, 
limiting  the  speed  of  street  cars;  and  there 
is  testimony  that  the  speed  limit  was  very 
greatly  exceeded.  Denison  &  S.  R.  Co.  v. 
Powell,  35  Tex.  Civ.  App.  454,  80  S.  W. 
1054. 

To  warrant  a  recovery  for  personal  injury 
inflicted  by  a  street  car  running  at  a  speed 
which  a  municipal  ordinaJice  forbids,  the  vio- 
lation of  the  ordinance  must  be  the  prox- 
imate cause  of  the  injury.  Riley  v.  Salt 
Lake  Rapid  Transit  Co.  10  Utah,  428,  37 
Psc.  681. 

Like  a  commercial  railroad  oompanv,  a 
«L.R.A,(NA) 


street  railway  company  violatinjj  a  munici- 
pal ordinance,  add  by  such  violation  causing 
injury  to  a  private  person,  is  answerable  in 
damages. 

The  sudden  stopping  of  a  street  car  across 
a  street,  thus  obstructing  it  in  violation  of 
a  penal  municipal  ordinance,  is  negligence; 
and,  when  such  stoppage  halts  a  funeral 
procession  so  quickly  that  the  pole  of  a  fol- 
lowing coach  crashes  into  the  rear  of  a  coach 
in  front,  such  stopping  and  violation  are  the 
proximate  cause  of  the  injury;  and  the 
street  railway  company  is  liable  for  the 
damages.  Mueller  v.  Milwaukee  Street  R. 
Co.  86  Wis.  340,  81  L.R.A.  721,  66  N.  W. 
914. 

e.  Contributory  negligence. 

The  negligent  conduct  of  one  injured  by 
the  violation  by  a  street  railway  company 
of  a  municipal  ordinance  adopted  for  his 
protection  will  excuse  it  from  liability  in 
any  case  where  a  commercial  railroad  would 
be  excusable  if  it  had  inflicted  such  in- 
jury. 
_  The  violation  of  a  speed  ordinance  of  a 
city  against  fast  driving  amounts  to  such 
contributory  negligence  as  will  prevent  the 
wrongdoer  from  recovering  damatres  on  ac- 
count of  colliding  with  a  street  railroad  car 
negligently  operated.  McGrath  v.  City  & 
Suburban  R.  Co.  93  Ga.  312,  20  S.  E.  317. 

The  mere  fact  that  a  street  car  is  run- 
ning at  a  higher  rate  of  speed  than  any 
municipal  ordinance  allows  does  not  give 
one  injured  by  his  own  carelessness  by  im- 
pact with  such  car  any  right  of  action. 
Ames  V.  Waterloo  &  C.  P.  R|ipid  Transit  C«i, 
120  Iowa,  640,  95  N.  W.  161.  IC 
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Elevator — automatic — negligence. 

1.  The  operation  of  an  automatic,  push- 
button, electrical  passenger  elevator  is  not 
negligence  which  is  actionable  by  any  pas- 
senger, except  a  child  of  years  so  tender  that 
he  cannot  know  the  danger  and  appreciate 
the  ^slc  of  his  contract  with  the  door  or 
side  of  the  shaft  when  the  car  is  moving, 
because  a  passenger  of  sufficient  maturity 

Headnotes  by  Sanbobr,  CSreuit  Judge. 


and  discretion  to  appreciate  this  danger  and 
risk  would  be  guilty  of  contributory  negli- 
gence if  he  permitted  himself  to  suffer  from 
it. 
Same — injury  to  child. 

2.  The  operation  of  such  an  elevator  to 
carry  passengers  without  an  operator  in  an 
apartment  building  where  several  children 
under  ten  years  of  age  lived,  and  used  it,  in 
a  city  in  which  the  duty  to  employ  an  oper- 
ator was  imposed  by  ordinance  and  the  fail- 
ure to  discharge  this  duty  was  made  a  mis- 
demeanor, constitutes  sufficient  evidence  of 
negligence,  actionable  by  a  child  between 
five  and  six  years  of  age,  who  was  injured 
while  running  the  elevator  by  getting  her  leg 
caught  between  the  floor  of  the  car  and  the 
second  floor  of  the  building  as  the  ear  as- 
cended, to  warrant  the  submission  of  the 
question   of    negligence,   and   the   question 


speed  ordinance  does  not  entitle  an  injured 
person,  who  is  cleatly  guilty  himself  of  neg- 
ligence, to  recover  for  the  injury.  Weber 
V.  Kansas  Qty  Cable  R.  Co.  100  Mo.  194,  7 
L.R.A.  819,  18  Am.  St.  Rep.  641,  12  S.  W. 
804,  13  S.  W.  587. 

All  persons  traveling  on  city  streets  have 
a  right  to  presume,  and  to  govern  their  con- 
duct by  the  presumption,  that  a  municipal 
ordinance  regulating  the  rate  of  speed  of 
street  cars  will  be  obeyed.  -Wright  v.  Mai- 
den &  M.  R.  Co.  4  Allen,  283. 
^  All  persons  traveling  in  the  street  have  a 
right  to  expect  that  companies  operating 
cars  in  the  streets  will  observe  the  municipal 
ordinances  regulating  the  speed  thereof,  and 
to  govern  themselves  accordingly.  Moore  v. 
St.  Louis  Transit  Co.  05  Mo.  App.  728,  76 
S.  W.  699. 

All  persons  traveling  upon  the  streets  have 
a  right  to  expect  that  municipal  ordinances 
regulating  the  speed  of  street  cars  will  be 
observed,  and  to  govern  themselves  accord- 
ingly. Wall  V.  Helen  Street  R.  Co.  12  Mont. 
44,  29  Pac.  721. 

A  traveler  on  a  city  street  upon  which  a 
street'  railway  runs  has  a  right  to  assume 
that  it  will  obey  a  municipal  ordinance,  and 
not  run  its  cars  at  an  excessive  rate  of 
speed.  Richmond  Traction  Co.  v.  Clarke, 
101  Va.  382,  43  S.  E.  618. 

When  a  street  railway  company  is  in  de- 
fault for  omitting  to  give  warning  by  bell  or 
gong  of  an  approaching  car,  in  obedience  to 
the  requirements  of  a  municipal  ordinance, 
the  question  of  contributory  negligence  of 
one  killed  or  injured  at  a  street  crossing  is 
for  the  jury.  Driscoll  v.  Market  Street  Ca- 
ble R.  Co.  97  Cal.  653,  33  Am.  St.  Rep.  203, 
32  Pac.  691. 

f.  Excessive  speed. 

L  In  general. 

A  municipal  ordinance  regulating  the 
speed  of  steam  railroads  is  improperly  re- 
ceived in  evidence  in  an  action  for  injuries 
inflicted  by  a  street  car  driven  by  electricity. 
Columbus  R.  Co.  ▼.  Peddy,  120  Ga.  589,  48 
S.  E.  149. 
BL.R.A.(NJS.) 


In  an  action  'against  a  street  railway 
company  for  negligently  killing  a  child,  a 
municipal  ordinance  regulating  the  rate  of 
speed  of  street  can  is  admissible  in  evi- 
dence if  the<  speed  is  shown  to  have  been  ex- 
cessive,- and,  by  reason  thereof,  to  have 
caused  the  homicide.  Wright  t.  Maiden  & 
M.  R.  Co.  4  Allen,  283. 

An  ordinance  regulating  the  speed  of  cars 
in  a  city  is  a  police  regulation  for  the  pro- 
tection of  the  public,  and  is  sis  binding  on 
railway  companies  as  if  the  regulation  had 
been  made  by  a  state  enactment.  Moore  v. 
St.  Louis  Transit  Co.  96  Mo.  App.  728,  75 
S.  W.  699. 

If,  in  violation  of  a  municipal  ordinance, 
a  railway  car  is  nm  at  a  reckless  speed,  and 
that  excessive  speed  can  be  reasonably  said 
to  have  caused  an  injury  to  one  lawfully 
traveling  upon  the  street,  the  offending  rail- 
way company  is  liable.    Ibid. 

Running  a  street  car  at  a  rate  of  speed 
greater  than  is  allowed  by  municipal  ordi- 
nance is  negligence;  and,  if  this  negligence 
directly  contributes  to  a  personal  injury, 
and  the  person  injured  is  free  from  blame, 
he  is  entitled  to  a  verdict  against  the  rail- 
way company.  Steinmann  v.  St.  Louis 
Transit  Co.  1 16  Mo.  App.  673,  94  S.  W.  799. 

It  cannot  be  laid  down  as  a  rule  of  law 
that,  when  a  railway  street  car,  propelled  at 
a  higher  speed  than  a  municiptu  ordinance 
permits,  collides  with  another  vehicle,  the 
railway  company  is  liable  if  the  owner  of 
the  other  vehicle  is  blameless.  -Davidson  v. 
Schuylkill  Traction  Co.  4  Pa.  Super,  jt.  86. 

A  municipal  ordinance  limiting  the  speed 
at  which  street  cars  may  be  run  is  admissible 
in  evidence  in  an  action  for  pergonal  in- 
juries sustained  by  a  passenger  in  leaping 
from  a  moving  car  under  fear  of  a  collision, 
when  there  is  testimony  that  it  was  moving 
very  fast.  Moore  v.  Northern  Texas  Trac- 
tion Co.  (Tex.  Civ.  App.)  95  S.  W.  652. 

A  municipal  ordinance  limiting  the  speed 
of  street  cars  is  not  relevant  in  an  action 
by  a  traveler  on  the  highway  for  injuries  re- 
ceived, without  testimony  showing  that  it 
was  violated.  Norfolk  R.  &,  Light  Co.  V. 
Oorletto,  100  Va.  365,  41  S.  E.  740. 
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whether   or  not   such  negligence   was  the 
proximate  cause  of  the  injury,  to  a  jury. 
Negligence — child. 

3.  A  child  of  years  so  tender  that  he 
cannot  understand  or  appreciate  the  risk  he 
runs  is  not  chargeable  with  the  duty  to 
avoid  it,  and  hence  is  not  guilty  of  con- 
tributory negligence,  if  he  fails  to  do  so. 
The  duty  of  an  infant  is  commensurate  with 
his  maturity  and  capacityi 

Elevator — care  required. 

4.  Owners  and  operators  of  passenger 
elevators  owe  to  their  paflsengers  the  duty 
to  ex^cise  the  highest  degree  of  care  for 
their  safe  transportation. 

Ordinance — riolation — ^negUgence. 

5.  The  violation  of  a  duty  of  care  im- 
posed by  a  valid  ordinance  or  law  consti- 
tutes rebuttable  evidence  of  negligence. 

(Ifarch  2, 1906.) 


ERROR  to  the  Circuit  Court  of  the  Unit-  • 
«d  States  for  the  Western  District  of 
Missouri  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Sanborn,  Hoc^,  and  Adams, 
Circuit  Judges. 

Messrs.  James  H.  Harkless,  Charles  S. 
Ciysler,  and  Clifiord  Hitted,  for  plaintiff 
in  error: 

A  party  oannot  be  guilty  of  negligence 
where  he  adopts  machinery  or  appliances 
reasonably  safe  for  t)he  purpose  for  which 
they  are  used,  and  which  are  recommended 
and  regarded  as  safe  and  adaptable  by  peo- 
ple engaged  in  that  class  of  business. 


2.  Negligence^ 

The  violation  of  a  municipal  ordinance 
limiting  the  speed  of  street  cars  ia  only  sim- 
ple, not  wilful,  wanton,  negligence.  Annis- 
tbn  Electric  &  Gas  Co.  v.  Elwell  (Ala.)  42 
So.  46. 

A  complaint  against  a  street  railway  com- 
pany for  personal  injury  at  a  crossing  of 
public  streets  in  a  city  sufficiently  charges 
negligence  when  it  alleges  a  violation  of  the 
ordinance  under  which  it  exercises  its  fran- 
chise, by  running  the  car  at  a  higher  rate 
of  speed  than  such  ordinance  allows,  and 
omitting  to  sound  a  ^ong  on  approaching  the 
crossing.  Cincinnati,  L.  &  A.  Electric 
Street  R.  Co.  v.  Stable  (Ind.  App.)  76  N.  K 
S51. 

8.  Negligence  per  »«. 

The  violation  of  a  valid  and  reasonable 
municipal  ordinance  regulating  the  speed  and 
movements  of  street  cars  within  uie  mu- 
nicipality is  everywhere  prima  facie  negli- 
gence, and,  in  Wisconsin,  is  negligence  as  a 
matter  of  law.  Stafford  v.  Chippewa  Valley 
Electric  R.  Co.  110  Wis.  331,  85  N.  W.  1036. 

In  Missouri  it  is  negligence,  as  a  matter 
of  law,  to  run  a  street  car  within  the  mu- 
nicipal limits  at  a  rate  of  speed  prohibited 
by  municipal  ordinance.  Weber  v.  Kansas 
aty  Cable  R.  Co.  100  Mo.  194,  7  L.R.A.  819, 
18  Am.  St.  Rep.  541,  12  S.  W.  804,  13  S.  W. 
587;  Heintz  v.  St.  Louis  Transit  Co.  115  Mo. 
App.  667,  92  S.  W.  353;  Kolb  t.  St.  Louis 
Transit  Co.  102  Mo.  App.  143,  76  S.  W.  1050. 

4.  Evidence  of  negligence. 

The  violation  of  a  municipal  ordinance 
regulative  of  the  movement  and  manage- 
ment of  cars  in  the  streets  is  not  negligence 
as  a  matter  of  law,  but  only  evidence  of 
negligence.  Oates  v.  Union  R.  Co.  (R.  L) 
63  Atl.  675. 

The  fact  that  a  street  car  is  propelled  at  a 
rate  of  speed  forbidden  by  municipal  ordi- 
nance is  evidence  of  negligence,  but  not  con- 
6L.R.A.(N.S.) 


elusive.  Hanlon  v.  South  Boston  Horse  R. 
Co.  129  Mass.  310. 

The  better  rule,  and  the  one  sustained  by 
the  weight  of  authority,  it  is  said  in  Utah, 
is  that,  where  the  speed  of  a  railway  car 
is  greater  than  that  permitted  by  municipal 
ordinance,  it  is  not  negligence  pw  «e,  but  is 
a  circumstance  from  which  negligence  may 
be  inferred  by  the  jury.  Hall  v.  Ogden  City 
Street  R.  Co.  13  Utah,  243,  57  Am.  St.  Rep. 
726,  44  Pac.  1046. 

The  violation  of  a  municipal  ordinance 
limiting  the  speed  of  street  cars  affords  evi- 
dence of  negligence  on  the  part  of  the  street 
railway  company.  Richmond  Traction  Co. 
V.  Clarke,  101  Va.  382,  43  8.  E.  618. 

In  an  action  against  a  street  railway 
company  for  personal  injuries,  municipal 
ordinances  regulating  the  speed  pf  street 
cars  are  competent  evidence  upon  the  issue 
as  to  defendant's  negligence.  Wall  v.  He- 
lena Street  R.  Co.  12  Mont.  44,  29  Pac  721. 

In  an  action  to  recover  damages  for  in- 
juries inflicted  upon  a  child  by  a  street  car, 
a  municipal  ordinance  forbidding  a  speed  in 
excess  of  6  miles  an  hour  is  admissible  in 
evidence  upon  the  question  of  defendant's 
negligence,  when  the  proof  tends  to  show  a 
higher  speed.  Baltimore  City  Pass.  R.  Co. 
V.  McDonnell,  43  Md.  634. 

A  plaintiff  run  down  by  a  street  car  proves 
a  good  cause  of  action  against  the  street 
railway  company  by  putting  in  evidence  a 
municipal  ordinance  limiting  the  speed  at 
which  street  cars  may  be  run,  and  proving 
its  violation.  Heintz  -v.  St.  Louis  Transit 
Co.  avpra. 

In  an  action  against  a  street  railway 
company  for  negligently  causing  death,  it  is 
a  question  of  fact  for  the  jury  whether  the 
car  which  struck  the  deceased  was  running 
at  a  rate  of  speed  within  the  limit  fixed  by 
the  municipal  ordinance  or  not.  Anything 
beyond  that  is  to  be  regarded  as  excessive, 
and  tending  to  show  ncligence.  Liddy  t. 
St.  Louis  R.  Co.  40  Mo.  606. 

It  is  competent,  in  an  action  against  a 
street  railway  company  for  personal  injuries 
based  upon  defendant's  alleged  negligence,  to 
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Kilbride  t.  Carbon  Dioxide  &  Magnesia 
Co.  201  Pa.  552,  88  Am.  St.  Rep.  829,  51 
Atl.  347;  Titus  v.  Bradford,  B.  &  K.  R.  Co. 
136  Pa.  618,  20  Am.  St.  Rep.  944,  20  AU. 
617;  Ohoctaw,  O.  &  G.  R.  Co.  v.  McDade, 
50  C.  C.  A.  591,  112  Fed.  888;  Griffen  v. 
Manice,  74  App.  Div.  371,  77  N.  Y.  Supp. 
626,  Affirmed  in  174  N.  Y.  606,  66  N.  E. 
1109;  Kilpatrick  v.  C»toctaw,  O.  A  G.  K. 
Co.  57  C.  C.  A.  255,  121  Fed.  11. 

In  a  case  where  tihe  de/endant  offers  evi- 
dence that  ite  practice  conforms  to  a  gen- 
eral and  established  usage  of  others  simi- 
lasrly  situated,  it  is  error  for  the  court  to 
authorize  the  jury  to  disregard  such  prac- 
tice, and  to  determine  the  case  upon  its 
own  considerations  of  what  is  right  and 
wrong  in  tiMt  respect. 


Union  P.  R.  Co.  v.  Daniels  (Union  P.  B. 
Co.  V.  Snyder)  152  U.  S.  684,  38  L.  ed. 
597,  14  Sup.  Ct.  Rep.  756;  Southern  P.  Co. 
V.  Hetzer,  1  L.R.A.(N.S.)  288,  68  C.  C.  A. 
26,  135  Fed.  272;  Choctaw,  O.  &  G.  R.  Co. 
V.  McDade,  supra. 

Messrs.  K.  S.  Breswter  and  C.  E.  Bum- 
ham  for  defendant  in  error. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

In  February  or  Marcb,  1904,  the  defend- 
ant below  purchased  an  apartment  house 
in  Kansas  City  in  which  there  was  an  auto- 
matic, push-button,  electrical  passenger 
elevator,  which  had  been  installed  by  the 
former  owner  of  the  property  and  was  used 
to  transport  the  tenants  to  and  from  their 


show  that  the  car  which  inflicted  the  in- 
jury was,  at  the  time,  running  at  a  rate  of 
speed  prohibited,  and  without  giving  the 
warning  bell  required  by  the  municipal  ordi- 
nance. Traver  v.  Spokane  Street  R.  Co.  26 
Wash.  225,  65  Pac.  284. 

A  municipal  ordinance  limiting  the  speed 
of  street  cars  running  in  the  city  is  admis- 
sible in  evidence  if  valid  and  applicable  to 
the  case  in  hand;  and  its  violation  is  a 
circumstance  from  which  negligence  may  be 
inferred,  and  always  proper  for  the  con- 
sideration of  tile  jury  in  determining  wheth- 
er or  not  the  offending  railroad  company 
has  been  guilty  of  negligence.  Hall  v. 
Ogden  City  Street  R.  Co.  13  Utah,  243,  67 
Am.  St.  Rep.  726,  44  Pac.  1046. 

In  an  action  against  a  street  railway 
company  for  personal  injuries  to  a  child, 
when  there  is  evidence  that  the  car  which 
ran  it  down  was  speeding  faster  than  the 
municipal  ordinance  allowed,  the  company  is 
guilty  of  negligence  if  the  jury  believe  from 
the  evidence  that  the  injury  would  have 
been  avoided  had  th^  ordinance  been  obeyed. 
Baltimore  City  Pass.  R.  Co.  v.  McDonnell, 
eupra. 

g.  Bells  or  gongs. 

The  violation  of  a  municipal  ordinance  re- 
quiring every  street  car  running  in  the  eity 
to  have  a  bell  or  gong  of  sufficient  size  and 
weight  to  be  distinctly  heard  at  a  distance 
of  100  feet,  and  the  persons  operating  such 
car  to  keep  it  ringing  or  sounding  when 
within  25  feet  of  a  street  crossing  until  the 
street  is  passed,  is  clearly  negligence,  in  an 
action  for  killing  a  person  crossing  the  track 
at  a  street  crossing.  DriscoU  v.  Market 
Street  Cable  R.  Co.  97  Cal.  663,  33  Am.  St. 
Rep.  203,  32  Pac.  591. 

But  a  municipal  ordinance  requiring  street 
cars  to  sound  bells  continually  while  in 
motion  is  unreasonable  and  void.  Stafford 
v.  Chippewa  Valley  Electric  R.  Co.  110  Wis. 
831,  85  N.  W.  1036. 

h.  Fenders. 

Whether  a  street  railway  company  is 
5L.R.A.(N.S.) 


negligent  in  not  having  a 'protecting  guard 
in  front  of  the  ^idieels  of  its  cars,  as  required 
by  a  municipal  ordinance,  when  one  at- 
tempting to  board  a  car  while  in  motion, 
which  has  slackened  its  speed  in  response  to 
his  signal,  is  injured  by  missing  liis  foothold, 
and  hJEis  his  foot  drawn  under  the  wheels; 
and  whether,  also,  the  abseuoe  of  such  guard 
is  the  cause  of  the  injury, — are  questions  for 
the  jury.  Finkeldey  v.  Omnibus  Cable  Co. 
114  CaL  28,  46  Pac  996. 

It  is  error,  calling  for  a  reversal  of  the 
judgment  la  a  personal-injury  action,  to  ad- 
mit in  evid^ice  a  municipal  ordinajice  re- 
quiring all  passenger  railway  street  cars  to 
be  provided  with  "the  most  improved  mod- 
ern pilot  or  safety  guard,"  because  it  creates 
a  higher  standard  of  care  and  duty  than  the 
law  fixes.  Buente  v.  Pittsburg,  A.  &,  M. 
Traction  Co.  2  Pa.  Super.  Ct.  186. 

A  municipal  ordinance  requiring  street 
cars  to  be  equipped  with  "the  most  Improved 
modem  pilot  or  safety  guard"  is  irrelevant 
and  incompetent  in  case  of  a  personal  in- 
jury, where  the  car  in  question  was  pro- 
vided with  a  fender.    Ibid. 

L  Rule  of  the  road. 

A  municipal  ordinance  relative  to  the  run- 
ning of  cars  within  the  corporate  limits,  re- 
quiring cars  stopping  at  a  street  crossing  to 
stop  at  the  further  walk  thereof  so  as  not 
to  interfere  with  travel  on  the  cross  streets, 
and  proof  of  its  violation,  are  competent 
evidence  upon  the  question  of  negligence  and 
contributory  negligence,  in  an  action  for 
personal  injury  caused  by  impact  of  a  train 
running  noiselessly  on  the  other  side  of  a 
train  blocking  the  crossing.  Cumming  v. 
Brooklyn  Citv  R.  Co.  38  Hun,  362,  Affirmed 
in  104  N.  Y.  669,  10  N.  E.  853. 

In  an  action  by  an  ambulance  surgeon  for 
personal  injuries  sustained  by  collision  with 
a  street  ear  in  a  city  street,  the  violation  of 
a  municipal  ordinance  giving  ambulances  the 
right  of  way  over  all  other  vehicles  is  some 
evidence  of  the  street  railway  company's 
negligence.  Buys  v.  Third  Ave.  R.  Co.  45 
App.  Div.  11,  61  N.  Y.  Supp.  113. 
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KKMns.  Prom  NoTember,  1903,  until  4wo 
or  three  veeks  after  the  defendant  bought 
the  property,  tiiis  elevator  was  in  charge  of 
an  operator;  but  he  left  at  the  latter  time 
and  thereafter  the  tenants  operated  the  ele- 
vator themselves.  Dorothy  Fisher,  the  plain- 
tiff, was  a  child  between  five  and  six  years 
of  age,  wlio  had  lived  in  one  of  the  apart- 
ments in  thb  house  with  her  parents  from 
November,  1903.  On  May  13,  1904,  al- 
though she  had  been  forbidden  so  to  do  by 
her  parents,  she  entered  the  car  of  the  ele- 
vator at  the  first  floor  and  pushed  the  but- 
ton to  cause  it  to  ascend  to  the  second 
floor;  As  it  rose  one  of  h«r  legs  was  caught 
and  crushed  between  the  floor  of  the  car 
and  the  second  floor  Of  the  building.  She 
•ued  and  recovered  a  judgment  ot  $4,500 


against  the  defendant  for  causal  negli- 
gence in  that  the  latter  failed  to  employ 
anyone  to  guard  and  operate  the  elevator. 
This  writ  of  error  was  sued  out  to  reverse 
this  judgment. 

The  class  of  elevators  of  which  this  was 
one  was  conceived  and  introduced  to  avoid 
the  danger  and  expense  of  an  operator. 
Elevators  of  this  type  had  been  placed  in 
operation  in  various  parts  of  the  country 
during  the  five  years  preceding  the  date  of 
this  accident.  At  the  time  of  the  accident 
several  hundred  of  them  were  in  opertttion, 
some  in  apartment  houses,  some  in  private 
residences,  and  some  in  mercantile  estab- 
lishments. They  were  thought  to  be  par- 
ticularly desirable  for  apartment  houses 
and   private   residences.     They   were   ordi- 


j.  "Vigilant-watch"  ordinances. 

Municipal  ordinances  couched  in  the  same, 
or  very  similar,  language  to  that  involved  in 
SLcmB  V.  St.  Louis  Transit  Oo.  have  been 
involved  in  cases  in  Tennessee  and  Texas,  as 
well  aa  other  cases  in  Missouri.  The  de- 
cisions directly  germane  to  this  branch  of 
the  subject  under  annotation  follow.  The 
Missouri  cases  are  here  presented  aa  de- 
cided, withont  further  comment  at  this 
point,  and  without  expressing  an  opinion  as 
to  their  continued  authority.  It  is  purposed 
to  discuss  them  later  in  this  note  in  a  group. 

A  failure  to  observe  the  precautions  re- 
quired by  a  municipal  ordinance  for  drivers 
of  street  cars  to  keep  a  viplant  watch  for 
vehicles  and  persons,  especially  children,  on 
or  approaching  the  track,  and  to  use  every 
reasonable  effort  to  avoid  injuring  them, 
constitutes  negligence.  Senn  v.  Southern  R. 
Co.  108  Mo.  142,  18  S.  W.  1007. 

A  municipal  ordinance  requiring  '  every 
street-car  driver  to  keep  a  vigilant  watch 
for  children  on  or  approaching  the  track, 
and  to  stop  promptly  on  the  flrst  appear- 
ance of  danger,  is  a  regulation  in  respect  of 
running  the  car.  A  failure  to  perform  the 
duties  it  requires  does  not  create  a  cause  of 
action ;  it  is  evidence  of  negligence  in  operat- 
ing the  car.    Id.  135  Mo.  512,  36  S.  W.  367. 

A  municipal  ordinance  providing  that 
drivers,  motormen,  gripmen,  and  conductors 
of  street  cars  shall  keeo  a  vigilant  watch 
for  pedestrians  and  vehicles  on  or  coming 
toward  the  railway  tracks,  and,  upon  the 
llrat  appearance  of  danger,  stop  the  car  in 
the  shortest  possible  time  and  space,  does 
not,  except  in  the  case  of  a  street  railway 
company  which  has  contracted  with  the  mu- 
nicipality, for  a  consideration,  to  obey  it, 
afford,  by  its  infraction,  a  cause  of  action  to 
one  injured  when  it  is  violated.  Sanders  v. 
Southern  Electric  R.  Co.  147  Mo.  411,  48  S. 
W.  866;  Byington  v.  St.  Louis  R.  Co.  147 
Mo.  «78,  49  S.  W.  876. 

When  the  violation  of  the  St.  Louis  "vig- 
ilant watch"  ordinance  is  undisputed;  and 
there  is  evidence  that,  but  for  such  vio- 
lation, the  injury  complained  of  would  not 
SLJLA.(NJ3.) 


have  been  inflicted, — it  is  of  no  consequence 
whether  its  nrovisions  are  shown  to  have 
been  accepted  by  the  offending  railway  com- 
pany or  not.  That  ordinance  is  simply  a 
police  regulation  for  protecting  the  lives 
and  property  of  the  citizens,  which  the  city 
had  the  right  to  pass,  and,  like  other  ordi- 
nances of  similar  character,  is  not  iieces- 
sarily  contractual,  but  is  binding  upon  all 
corporations  coming  within  its  scope  re- 
gardless of  acceptance.  Riska  v.  Union 
Depot  R.  Co.  180  Mo.  168,  79  8.  W.  445. 

The  violation  of  municipal  ordinances  re- 
quiring conductors  and  drivvrs  of  street 
cars  to  keep  a  rigid  lookout  for  teams,  car- 
riages, and  persons,  especially  children, 
either  on  or  coming  toward  the  track,  and, 
on  the  first  appearance  of  danger,  to  stop 
the  car  in  the  shortest  possible  space  and 
time;  and  limiting  the  speed  at  which  street 
cars  may  run  to  15  miles  an  hour  within 
the  city, — is  negligence  per  te;  and,  when  it 
is  the  proximate  cause  of  an  injury,  affords 
the  injured  party  a  right  of  action  against 
the  street  railway  company.  Memphis 
Street  R.  Co.  v.  Haynes,  lia  Tenn.  712,  81 
S.  W.  374. 

The  failure  of  a  street  railway  company 
to  perform  the  duty  imposed  upon  it  by  a 
municipal  "vigilant-watch"  <Mrdinance  is  of 
itself  an  act  of  negligence.  Hays  v.  Gaines- 
ville Street  R.  Co.  70  Tex.  602,  8  Am.  St. 
Rep.  624,  8  8.  W.  49L 


V.  Ordinances  regulating  travel  and  traffic 
on  streets. 


s.  In  general. 

As  in  the  ease  of  violaUons  of  municipal 
ordinances  relating  to  railways  of  both 
clsidses,  a  liability  to  a  private  person  fol- 
lows a  violation  of  an  ordinance  of  this 
character  when,  and  only  when,  it  is  the 
proximate  cause  of  an  injury. 

A  municipal  ordinance  regulating  the 
speed  of  driven  vehicles  in  the  public  streets 
is  a  general  regulation  passed  for  tlie  benefit 
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narily  umd  without  operators,  but  the  lat- 
ter were  sometimes  employed  in  business 
houses  during  the  hours  when  nwny  people 
were  using  the  elevators.  The  elevator  on 
which  the  accident  happened  was  a  perfect 
one  of  its  type.  The  car  itself  had  no  door, 
but  at  the  opening  in  the  elevator  shaft  at 
eaoh  landing  there  was  a  collapsible  door  of 
vertical  iron  rods  Vi  inch  in  width  and  3 
inches  apart  when  the  door  was  closed.  The 
car  was  immovable  unless  these  doors  were 
closed  and  locked,  and  none  of  the  doors 
could  be  unlocked  or  opened  while  the  car 
was  moving.  There  was  a  push-button  at 
each  landing,  and  pressure  upon  this  but- 
ton would  cause  the  car  to  come  to  that 
landing.  One  vibo  desired  to  use  it  would 
push  back  the  door,  enter  the  elevator,  and 


dose  t^  door  again.  Within  the  car  there 
was  a  push  buttom  for  each  floor  and  tbe 
pressure  upon  any  button  would  cause  the 
car  to  move  to  and  stop  at  the  correspond- 
ing floor.  There  was  a  lever  by  means  of 
which  the  car  eould  be  stopped  between  the 
floors.  The  lever  and  all  these  push  buttons 
were  within-  reach  of  the  plaintiff,  and  she 
knew  how  io  cerate  tJie  car.  The  space 
between  the  floor  of  the  oar  and  the  door  of 
the  shaft  when  closed  was  2Vi  inches  and 
the  space  between  the  floor  of  the  car  and 
hhe  second  floor  of  the  building  was  1% 
inches.  Several  children  who  were  less  than 
ten  years  old  lived  in  the  apartment  house 
in  which  this  elevator  was  situated.  It  was 
naturally  alluring  to  them,  and  they  had 
sometimes    played    with   and   operated   it. 


of  the  public,  and  one  which  the  city  can 
enforce  by  flne  and  penalty.  Its  violation, 
however,  in  case  of  injury,  does  not  furnish 
an  individual  with  a  cause  of  action,  nor 
vary  the  established  law  respecting  ordinary 
care.  It  is  admissible  in  evidence;  but  the 
court  must  leave  to  the  jury  the  question  of 
fact  whether  the  defendant  violated  the 
ordinance,  and,  if  so,  whether  the  violation 
caused  or  contributed  to  the  injury.  Brink's 
Chicago  City  Exp.  Co.  v.  Kinnare,  168  111. 
643,  48  N.  £.  446,  Affirming  67  111.  App.  498. 

If  one  causes  the  death  of  another 
through  violating  a  municipal  ordinance  rel- 
ative to  heedless  driving  in  the  streets,  he 
incurs  a  liability  therefor  notwithstanding 
deceased's  own  negligence,  when  ordinary 
care  would  have  avoided  the  casualty  after 
the  driver  became  aware  of  the  danger. 
Star  Brewery  Co.  v.  Houok  (111.)  78  N.  E. 
827. 

The  fact  that  a  person  killed  by  a  wagon 
being  driven  in  a  city  was  at  the  time 
violating  a  municipal  ordinance  forbidding 
games,  sports,  and  amusements  in  the 
streets,  does  not  excuse  the  negligence  of  the 
driver  when  the  violation  was  not  the  proxi- 
mate cause  of  death.    Ibid. 

The  violation  of  a  municipal  ordinance  re- 
quiring wagons  that  stop  on  the  streets  to 
do  so  on  the  right  side  of  the  highway  is 
not  the  proximate  cause  of  an  injury  to  an 
alighting  street-car  passenger,  due  to  a  pro- 
jecting gate  upon  the  rear  of  a  standing 
wagon,  that  would  have  swung  the  other 
way  had  the  vehicle  been  upon  the  right  side 
of  the  street.  Shaffer  v.  Roesch  (Pa.)  64 
Atl.  511. 

b.  Fast  or  reckless  driving. 

There  is  a  danger  to  the  public  from  fast 
and  reckless  driving  in  the  streets  that  dif- 
fers in  degree,  but  not  in  kind,  from  the 
dangers  attending  upon  excessive  speed  in 
railroad  and  street  railway  cars;  and  mu- 
nicipal ordinances  are  frequently  adopted 
to  guard  the  public  against  the  former 
danger.  There  is  such  an  analogy  as  to  re- 
quire the  application  of  the  same  principles 
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to  cases  between  private  parties,  arising 
under  both  classes  of  municipal  legislation. 

It  is  negligence  to  drive  a  team  at  an  un- 
lawful rate  of  speed  upon  a  street  crossing 
in  a  city,  and  upon  a  much-used  thorough- 
fare, in  violation  of  a  city  ordinance  en- 
titling one  injured  thereby  to  recover  when 
free  from  contributory  negligence.  Higgins 
v.  Deeney,  78  Cal.  678,  21  Pac.  428. 

The  violation  of  a  municipal  ordinance 
forbidding  racing  or  fast  driving  in  the  pub- 
lic streets  is  of  itself  an  act  of  negligence, 
which  requires  only  to  be  proved  to  render 
a  wrongdoer  liable  for  any  injurjr  resulting 
from  his  misconduct.  Robinson  ▼.  Simpson, 
8  Houst.  (Del.)  398,  32  Atl.  287. 

An  ordinance  limiting  the  speed  of 
vehicles  in  the  streets,  and  forbidding  any 
person  heedlessly  to  drive  any  animal  so  as 
lo  collide  with  any  other  animal,  vehicle,  or 
a  person,  is  admissible  in  evidence  in  an 
action  growing  out  of  the  killing  of  a  per- 
son on  the  street  by  impact  of  a  brewery 
wagon  driven  along  such  street.  Star  Brew- 
ery Co.  V.  Hottck,  supra. 

One  run  down  by  a  reckless  driver  while 
alighting  from  a  street  car,  when  the  team 
that  does  the  injury  is  going  at  an  im- 
moderate rate  of  speed  in  violation  of  a 
municipal  ordinance,  is  not  at  fault  himself 
in  expecting  that  such  ordinance  will  be 
obeyed  by  drivers  on  the  street.  He  is  not 
bound  to  expect  that  the  municipal  law 
will  be  broken.  Sandifer  v.  Liynn,  62  Mo. 
App.  653. 

Driving  a  team  of  horses  in  a  public  street 
of  a  populous  city  at  the  rate  of  a  mile  in 
three  minutes,  when  the  law  limits  driving 
to  eleven  minutes  to  a  mile,  is  sufficient  to 
charge  the  driver  with  the  consequences  that 
follow  from  such  driving,  in  an  action  by  a 
person  he  runs  down.  Moody  v.  Osgood,  60 
Barb.  644. 

The  fact  that  a  driver  who  collides  with 
and  mortally  injures  a  traveler  on  a  public 
street  in  a  city  is  at  the  time  violating  a 
municipal  ordinance  forbidding  immoderate 
driving  or  riding  in  the  streets  under 
penalty  of  fine  and  imprisonment  is  proper 
to  submit  to  the  jury  upon  the  auMtHmof 
Digitized  by  VjOOQ  Ic 
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There  was  an  ordinance  in  force  in  Kansas 
City  -wliioh  declared  it  to  be  the  duty  of 
every  person  who  used  or  operated  any  ele- 
vator, except  hand-power  elevators,  to  em- 
ploy a  competent  person  over  sixteen  years 
of  age  to  operate  it,  and  which  made  a  fail- 
ure to  discharge  that  duty  a  misdemeanor. 
Upon  this  state  of  facts  the  court  below 
denied  a  motion  of  the  defendant  at  the 
elose  of  the  evidence  to  instruct  the  jury  to 
return  a  verdict  in  her  favor,  and  this 
ruling  is  her  chief  ground  of  complaint. 
The  first  reason  why  this  ruling  should 
be  reversed,  which  her  counsel  present,  is 
that  its  affirmance  will  constitute  a  judicial 
declaration  that  the  operation  of  any  au- 
tomatic, push-button,  electrical  passenger 
elevator    without    an    operator    constitutes 


negligence,  and  will  render  futile  kII  the 
labor  and  ingenuity  which  have  perfected 
this  admirable  machine  for  the  express 
purpose  of  dispensing  witli  the  >>perator. 
The  evidence  in  this  case  does  ncrt  invoke 
a  decision  of  this  nature.  The  only  danger 
from  the  operation  of  this  elevator  which 
the  evidence  disclosed  was  that  of  impact 
between  tba  passenger  and  the  closed  door 
or  side  of  the  shaft  while  the  car  was 
moving.  This  danger  was  obvious  to  a 
person  of  ordinary  discretion  and  intelli- 
gence. No  one  but  a  child  of  tender  years 
could  fail  to  know  and  to  appreciate  the 
risk  of  suoh  a  contact,  or  could  fail  to  be 
guilty  of  contributory  negligence  if  he  per- 
mitted himself  to  suffer  from  it.  There- 
fore, iihe  failure  to  employ  an  operator  for 


his  negligence.  Hanrahan  v.  Cochran,  12 
App.  Div.  91,  42  N.  Y.  Supp.  1031. 

The  violation  of  a  municipal  ordinance 
regulating  the  speed  at  which  trucks  may  be 
driven  on  the  streets,  while  not  of  itself 
proof  of  negligence  in  running  down  a  per- 
son on  the  street,  is  a  circumstance,  together 
with  other  facts  in  the  case,  to  go  to  the 
jury  upon  that  issue.  Schaffer  v.  Baker 
Transfer  Co.  29  App.  Div.  469,  51  N.  Y.  Supp. 
1092. 

To  drive  recklessly  and  negligently  along 
a  public  street,  racing,  in  a  city,  at  a. speed 
liable  to  frighten  horses,  ordinarily  gentle, 
which  are  traveling  therein,  gives  a  right 
of  action  to  one  injured  therebv,  at  common 
law  and  independent  of  any  municipal  ordi- 
nance. A  municipal  ordinance  penalizing  and 
forbidding  such  driving  in  the  streets  adds 
no  new  duty,  imposes  no  new  liability,  but 
is  merely  declaratory  of  a  drity  already  ex- 
isting. The  fact  of  its  violation  may  be 
proof  of  negligence;  but  the  violation  is  not 
itself  a  cause  of  action.  Mittelstadt  v. 
Morrison,  76  Wis.  265,  44  N.  W.  1103. 

c.  Unfastened  and  unguarded  animals. 

The  liability  of  horses  to  fright  and  bolt 
from  the  most  trivial  of  causes  is  so  well 
and  generally  understood  as  to  make  it  high 
carelessness  in  those  in  charge  of  them  to 
leave  them  in  the  streets  unattended  and 
unsecured.  Municipal  ordinances  forbidding 
and  penalizing  this  carelessness  for  the  bene- 
fit of  the  public  are  common.  In  case  of  an 
injury  occurring  through  their  violation, 
they  have,  in  every  state  in  the  Union  ex- 
cept Kentucky,  had  a  more  or  less  important 
influence  upon  the  liability  of  the  offender 
to  the  injured  person. 

The  violation  of  a  municipal  ordinance 
forbidding  any  person  having  or  using  an 
animal  hitched  to  a  wagon  in  the  public 
street,  to  leave  it  unsecured,  renders  him 
liable  to  one  injured  by  its  bolting.  Siem- 
•rs  V.  Eisen,  54  Cat.  418. 

When  a  person  is  injured  by  a  runaway 
horse  left  unsecured  in  a  city  street,  in  vio- 
lation of  a  municipal  ordinance,  and  brings 
»L.R.A.(N.8.) 


an  action  against  the  owner,  the  negligence 
ia  established  as  a  matter  of  law.    Ibid. 

The  violation  of  an  'ordinance  requiring 
drivers  of  vehicles,  when  not  holding  the 
reins,  to  be  near  enough  to  the  horses  to 
control  them  and  prevent  accidents,  under 
penalty,  is  such  negligence  as  entitles  one 
injured  by  an  unguarded  horse  in  a  public 
street  to  recover  damages  of  the  owner. 
Jones  V.  Belt,  8  Houst.  (Del.)  662,  32  Atl. 
723. 

Disobedience  of  a  city  ordinance  forbid- 
ding drivers  to  leave  horses  unguarded  in 
the  public  streets  is  inexcusable  negligence 
in  an  action  for  one  sustaining  personal  in- 
jury in  consequence  when  himself  is  free 
from  blame.    Ibid. 

When^a  person  exercising  due  care  for  her 
own  safety  is  injured  in  the  streets  of  a  city 
by  horses  running  at  larce  in  violation  of  a 
municipal  ordinance  in  that  behalf,  a  prima 
facie  case  of  negligence  is  made  against  the 
owners  of  the  animals,  which  they  are  bound 
to  overcome  in  order  successfully  to  defend. 
Maxwell  v.  Durkin,  86  111.  App.  267. 

Thb  violation  of  a  municipal  ordinance 
forbidding  vehicles  to  stand  m  the  public 
streets  lonser  than  five  minutes  unattended, 
or  longer  than  twenty  minutes  in  any  case, 
is  not  conclusive  proof  of  negligence  in  a 
personal  injury  action;  but  it  is  a  matter  of 
evidence  to  be  considered  by  the  jury  with 
all  the  other  evidence  in  the  case.  Lane  v. 
Atlantic  Works,  111  Ma8s^l36. 

A  municipal  ordinance  ordained  pursuant 
to  express  legislative  authority,  making  it 
unlawfifl  to  leave  a  team  of  horses  un- 
fastened and  unattended  in  any  city  street, 
is  for  the  benefit  and  protection  of  travelers; 
and  any  traveler  who  sufi'ers  an  injury  by 
the  violation  of  such  ordinance  is  entitled  to 
maintain  an  action  for  damages  against  him 
who  violated  it.  Bott  v.  Pratt,  33  Minn.  323, 
53  Am.  Rep.  47,  23  N.  W.  237. 

The  violation  of  a  municipal  ordinance 
forbidding  horses  to  be  left,  untied,  un- 
fastened, or  unattended  in  the  public  streets 
is  not  negligence  per  <e,  as  a  matter  of  law, 
and  conclusive  evidence  thereof;  but  it  is 
competent  evidence  upon  the  question,  and 
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aa  alenrator  of  this  character  is  not  action- 
able by  any  passenger  except  a  child  of 
yeaiB  so  tender  th&t  he  cannot  know  and 
appreciate  the  risk  of  his  contact  with  the 
door  or  side  of  the  shaft  when  the  car  is 
moving.  The  case  in  liand  falls  under  an 
exception  to  the  general  rule  because  the 
ordinance  of  Kansas  City  imposed  the  duty 
to  emjdoy  an  operator  upon  the  defendant 
and  made  her  failure  to  do  so  eividence  of 
actionable  negligence  for  the  consideration 
of  the  jury  (Hayes  y.  Miclugan  C.  R.  Co. 
Ill  U.  S.  228,  236,  241,  28  Ia  ed.  410,  413, 
415,  4  Sup.  Ct  B«p.  360;  Grand  Trunk  R. 
Co.  V.  Ives,  144  U.  S.  408,  419.  30  L.  ed. 
485,  489,  12  Sup.  Ct.  Rep.  670;  Northern 
P.  R.  Co.  V.  Sullivan,  3  C.  C.  A.  506, 
614,  617,  10  U.  S.  App.  473,  53  Fed.  219, 


221,  224)  and  because  the  plaintiff  was 
too  young  to  appreciate  the  risk  she  ran, 
and  the  law,  in  the  absence  of  the  or- 
dinance, charged  the  defendant  with  the 
duty  to  exercise  reasonable  care  to  pro- 
tect such  a  child  from  any  obvious  dan- 
ger to  which  the  defendant  exposed  her. 
In  Sioux  City  &  P.  R.  Co.  v.  S^ut,  17 
Wall.  057,  21  L.  ed.  745,  a  child  six  years 
of  age,  who  lived  %  of  a  mile  distant  from 
a  railroad  turntable,  was  injured  while 
operating  it.  with  two  other  boys,  nine  and 
ten  years  of  age,  without  right  or  license, 
and  the  Supreme  Court  sustained  a  judg- 
ment against  the  company  on  the  ground 
that  it  owed  to  these  children  the  duty  to 
use  reasonable  care  to  fasten  or  otherwise 
guard  an  article  so  attractive  to  children 


sufficient  to  justify  a  jury  in  finding  negli- 
gence as  a  fact.  McCambley  v.  Staten 
Island  Midland  R.  Co.  32  App.  Div.  346,  52 
N.  Y.  Supp.  849. 

The  violation  of  a  municipal  ordinance 
prohibiting  the  leaving  of  any  horse  or 
horses  attached  to  a  vehicle  standing  in  any 
street  without  a  person  in  charge,  or  with- 
out being  secured  to  a  tying  post,  is  not 
necessarily  and  in  itself  negligence,  but  only 
some  evidence  of  negligence.  Enupfle  v. 
Knickerbocker  Ice  Co.  84  N.  T.  488,  Re- 
versing 23  Hun,  159. 

Kentuckians,  so  far  as  their  fellow  men 
are  concerned,  may  disregard  with  impunity 
in  their  own  state  municipal  ordinances  for- 
bidding them  to  go  away  and  leave  alone 
and  free  a  horse  or  mule  in  the  street. 

In  an  action  for  injuries  to  person  and 
property,  done  by  a  runaway  horse  in  a  city 
which  had  an  ordinance  making  it  unlaw- 
ful for  the  driver  of  any  vehicle  to  be  more 
than  10  feet  from  his  horse  while  harnessed 
to  such  vehicle  in  the  street,  where  such 
ordinance  was  disobeyed,  it  is  reversible  er- 
ror to  admit  such  orcQnance  in  evidence,  and 
to  instruct  the  jury  that  to  leave  a  horse 
attached  to  a  vehicle  unattended  on  a  pub- 
lic street  of  such  city,  unhitched,  is  negli- 
gence.   Dolfinger  v.  Fishback,  12  Bush,  474. 

A  city  council  has  no  general  power  of 
legislation.  It  has  the  power  to  pass  an 
ordinance  forbidding  horses  attached  to 
vehicles  to  be  left  unattended  and  unfas- 
tened in  the  public  streets,  as  a  mere  police 
regulation,  but  not  beyond;  and  the  smiple 
faJct  that  it  does  so  oraain  neither  proves, 
nor  tends  to  prove,  that  one  disobeying  its 
ordinance  is  guilty  of  such  negligence  as  to 
render  him  liable  for  an  injury  to  the  person 
or  property  of  a  traveler  on  the  street,  re- 
sulting from  leaving  a  team  alone  and  un- 
secured, in  violation  of  such  ordinance.    Ibid. 

Except  for  police  purposes,  a  city  govern- 
ment tuts  no  power  to  ordain  what  shall  or 
shall  not  be  lawful;  and  to  read  to  a  jury, 
in  an  action  for  injuries  to  person  and  prop- 
erty, done  by  a  runaway  horse,  a-  municipal 
ordinance  making  it  unlawful  to  leave  in 
the  street  an  unattended,  unfastened  horse 
6L.R^(N.S.) 


and  wagon,  is  neither  more  nor  less  than  t« 
introduce  the  opinions  of  members  of  the 
city  council  as  evidence  of  negligence.  Ibid. 
The  rules  of  the  common  law  as  to  what 
does  or  does  not  constitute  negligence  upon 
the  part  of  the  owner  of  a  horse  left  un- 
attended and  unfastened  in  the  streets  of 
a  city,  and  which  bolts  and  injures  a  traveler 
in  person  and  property,  are  not  dugiged,  or 
in  any  wise  affected,  by  the  circumstance 
that  there  is  in  force  in  such  city  a  mu- 
nicipal ordinance  as  a  police  regulation 
upon  the  subject,  which  is  violated  by  so 
leaving  such  horse.    Ibid. 

d.  Road  rules. 

When  a  municipal  ordinance  gives  the 
right  of  way  at  street  intersections  to 
vehicles  moving  north  and  south  over  those 
going  east  and  west,  it  is  the  duty  of  those 
moving  in  either  of  the  latter  directions,  and 
meeting  those  moving  at  right  angles,  to 
wait  until  the  latter  have  passed;  and  a 
failure  to  do  so,  when  a  collision  happens,  is 
evidence  for  the  jury  of  negligence.  Mc- 
Carragher  v.  Proal,  100  N.  Y.  Supp.  208. 

It  is  error,  in  an  action  for  personal  injury 
consequent  upon  being  knocked  down  in  a 
city  street  by  carriage  horses,  to  instruct  the 
jury  that  a  violation  of  a  municipal  ordi- 
nance prohibiting  driving  around  comers 
faster  than  a  walk  is  negligence,  and  con- 
clusive upon  that  question  independently  of 
other  facts.  Bell  v.  Pistorius,  18  Ohio  C.  C. 
73. 

The  disobedience  of  a  municipal  ordinance 
regulating  the  movements  of  vehicles,  and 
giving  a  right  of  way  to  those  moving  in 
certain  directions  at  street  intersections,  is 
not  necessarily  negligence,  but  only  evi- 
dence of  negligence.  Connor  v.  Electric 
Traction  Co.  173  Pa.  602,  34  Atl.  238. 

A  municipal  ordinance  requiring  vehicles 
in  the  streets  to  keep  to  the  right,  and  its 
violation,  are  not  conclusive  evidence  of 
negligence,  but  only  circumstances  to  be  con- 
sidered by  the  jury  in  determining  negli- 
gence. Foote  V.  American  Product  Co.  196 
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in  sueh  a  way  tiiat  ibey  might  not  operate 
it  aod  injure  themselves  thereby.  To  the 
same  effect  is  Keffe  v.  Milwaukee  &  St.  P. 
R.  Co.  21  Miim.  207,  212,  18  Am.  Rep. 
393,  where  the  sapreme  court  of  Minne- 
sota, speaking  of  the  railroad  company, 
said:  "Wlien  it  sets  before  young  chil- 
dren a  temptation  which  it  has  reason  to 
believe  will  lead  them  into  danger  it  must 
use  ordinary  care  to  protect  them  from 
ham.'' 

An  automatic  elevator  is  not  a  less  en- 
ticing plaything,  and  a  landlord  who  fur- 
niriieB  the  former  for  the  use  of  a  tenant 
and  his  family  owes  a  much  higher  duty 
to  one  of  his  children  than  «  railroad  com- 
pany owes  to  a  trespasaing  boy.  -.  Owners 
and  operators  of  elevators  owe  to  their  pas- 


sengers the  duty  to  exercise  tiie  highest 
d^ree  of  care  for  their  safe  transporta- 
tion. Mitchell  T.  Marker,  26  L.R.A.  33, 
10  C.  C.  A.  306,  309,  22  U.  S.  App.  325,  62 
Fed.  139,  142;  Treadwell  v.  WhitUer,  80 
Cal.  674,  6  L.R.A.  498,  13  Am.  St.  Rep. 
175,  196,  22  Pac.  266. 

Two  other  reasons  why  the  court  should 
have  directed  a  verdict  for  the  defendant 
are  urged, — that  the  plaintiff  assumed  the 
risk  of  the  use  AC  the  elevator,  and  that 
the  failure  to  employ  an  operatcnr  was 
not  the  proximate  cause  of  her  injury. 
The  doctrine  of  assumption  of  risk  is  not 
applicable  to  this  eaee  because  the  relation 
of  master  and  servant  did  not  exist  be- 
tween the  parties,  and  the  child  was  not 
guilty   of   contributory   negligence   because 


Pa.  190,  40  URJL  764,  78  Am.  St.  Rep.  806, 
46  Atl.  034. 

A  municipal  ordinance  requiring  wagons 
stopping  on  the  streets  to  do  so  on  the 
right  side  of  tlie  highway  has  for  its  pur- 
pose only  the  securing  of  an  orderly  move- 
ment of  traffic  along  the  streets,  without 
interruption  by  blocking  or  congestion,  and 
not  the  safety  of  the  public.  Shaffer  v. 
Roescb  (Pa.)  64  Atl.  611. 

VL  Ordinances  regulating  the  use  of  streets 
and  private  property. 

A  miscellaneous  group  of  ordinances,  each 
designed  to  guard  the  public  from  injury  to 
person  and  property,  now  claims  attention. 
They  comprise  various  regulations  concern- 
ing the  use  and  management  of  public  and 
private  property,  and  embrace  local  laws 
forbiddinig  the  placing  of  obstructions  and 
the  opening  of  cavities  in  the  streets,  the 
projection  into  or  over  the  streets  of  signs, 
awnings,  et&,  the  covering  of  sidewalks 
while  building  upon  abutting  land,  the 
keeping  of  explosive  and  highly  inflammable 
articles,  the  commanding  of  precautions  in 
blasting,  use  of  elevators,  and  hatchways, 
and  in  joining  and  insulating  electric  con- 
ductors, prescribing  fire  escapes,  guards  for 
wharves  and  excavations  adjacent  to  trav- 
eled ways,  and  the  character  of  materials 
used  in  buildings  within  the  corporate  lim- 
its. One  and  all  of  the  ordinances  of  this 
kind  have  at  some  time  and  somewhere  been 
violated  to  the  injury  of  domeone  in  per- 
son and  property;  and,  when  the  other  ele- 
ments essential  to  a  recovery  have  existed, 
the  violator  has  been  subjected  to  an  ac- 
tion. 

a.  Street  obstructions. 

When  municipal  ordinances  prohibit  the 
putting  of  any  obstacles  to  free  and  con- 
venient passage,  such  as  stones,  etc.,  in  the 
city  streets,  violation  of  such  an  ordinance 
is  a  negligent  act.  Overhouser  v.  American 
Cereal  Co.  118  Iowa,  417,  02  N.  W.  74; 
Machaoek  v.  Hall  (Iowa)  106  N.  W.  690. 

The  piling  of  lumber  upon  the  sidewalk  in 
»LJl£(N5.)  17 


violation  of  a  municipal  ordinance,  whereby 
a  child  playing  in  the  street  is  crushed  to 
death,  makes  out  a  case  of  negligence  war- 
ranting a  recovery.  True  &  T.  Co.  ▼.  Woda, 
104  111.  App.  15. 

Whoso  disobeys  a  municipal  ordinano* 
prohibiting  anyone  from  encumbering  or  ob- 
structing the  sidewalks  by  depositing  there- 
on any  goods  or  other  article  longer  than 
necessary  to  load  or  unload  is  responsible 
for  the  consequences, — not  alone  for  the 
penalty  affixed  by  the  municipal  authorities 
for  violating  the  ordinance,  but  for  ulterior 
consequences  as  well,  such,  for  instance,  at 
personal  injuries  sustained  by  a  traveler 
along  the  sidewalk.  McCloughry  v.  Finney, 
37  La.  Ann.  27. 

The  violation  of  a  municipal  ordinance 
forbidding  the  encumbering  or  obstructing 
of  the  sidewalk  with  goods,  save  to  load  or 
unload  them  promptly,  is  inherently  unlaw- 
ful; and,  as  to  a  traveler  along  the  sidewalk, 
who  is  injured  by  the  falling  of  piled-up 
goods,  is  negligence  as  a  matter  of  law. 
Ibid. 

The  violation  of  a  city  ordinance  requir- 
ing an  obstruction  in  the  street  to  be  guard- 
ed nightly  by  a  lighted  lantern  will  not, 
alone,  enable  a  person  injured  by  such  ob- 
struction to  recover,  where  the  gaslight  was 
sufficient  to  show  it,  and  the  injured  one 
knew  of  its  existence,  and  was  guilty  of 
contributory  negligence.  Davis  v.  California 
Street  Cable  R.  Co.  105  Cal.  131,  38  Pac.  647. 

A  municipal  ordinance  requiring  a  light 
upon  every  temporary  obstruction  left  over 
night  in  the  city  streets  imposes  a  duty 
upon  one  who  throws  up  a  pile  of  dirt  in  a 
highway,  the  violation  of  which  entitles  one 
injured  in  consequence  to  an  action  for  dam- 
ages if  free  from  fault.  Lyon  v.  St.  Louis, 
I.  M.  &,  S.  R.  Co.  6  Mo.  App.  616. 

The  violation  of  a  municipal  ordinance  by 
piling  stones  or  dibria  in  a  street,  and 
leaving  them  unlighted  at  night,  is  negli- 
gence as  respects  a  traveler  after  dark  upon 
a  bicycle,  who  runs  into  the  obstruction 
and  is  injured  in  consequence.  Houston,  B. 
&  G.  N.  R.  Co.  V.  PoUard,  28  Tex.  Qr.  App. 
172, 66  S.  W.  861.  „  . 
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she  did  not  possess  the  maturity  or  ca- 
pacity to  know  the  danger  or  to  appreciate 
ttie  risk  to  which  she  was  exposed,  and 
therefore  she  was  not  chargeable  with  any 
l^^l  duty  to  avoid  it.  The  duty  of  an  in- 
fant is  commensurate  with  her  age  and 
discretion.  Sioux  City  &  P.  R.  Co.  ▼. 
Stout,  17  Wall.  657,  660,  21  L.  ed.  746,  748; 
Johnson  V.  St.  Paul  City  R.  Co.  67  Minn. 
260,  262,  36  L.R.A.  686,  69  N.  W.  900. 

Nor  does  it  conclusivdy  appear  from 
the  evidence  that  the  absence  of  the  op- 
erator was  not  the  proximate  cause  of  the 
accident.  It  was  the  duty  of  the  court  at 
the  close  of  the  evidence  with  reference  to 
this  question  of  proximate  cause,  as  it  was 
with  reference  to  every  other  question  of 
fact  or  of  mixed  law  and  fact,  to  consider 


and  determine  whether  or  not  there  was 
any  substantial  evidence  from  which  the 
jury  could  lawfully  infer  that  the  failure 
to  employ  an  operator  was  the  proximate 
cause  of  the  injury,  and  to  withdraw  this 
question  from  the  jury  if  they  were  not 
warranted  in  reaching  the  conclusion  that 
the  lack  of  the  operator  was  the  proximate 
cause  of  the  accident.  But  if  there  was 
evidence  from  which  they  might  lawfully 
reach  this  conclusion,  the  question  of 
proximate  cause  was  for  the  jury.  An  in- 
jury that  is  tiie  natural  and  probable  con- 
sequence of  an  act  of  negligence  is  action- 
able, and  such  an  act  is  the  proximate 
cause  of  the  injury.  But  an  injury  which 
could  not  have  been  foreseen  or  reasonably 
anticipated  as   the   probable  result  <4  an 


b.  Covering    sidewalks    fronting    buildings 
under  construction. 

Two  cases  are  reported,  one  in  New  York 
and  the  other  in  Wisconsin,  involving  ordi- 
nances of  this  character.  They  are  in  con- 
flict, and,  for  that  reason,  are  given  rather 
more  fully  than  usual.  The  ordinances  in- 
volved are  practically  alike  in  their  terms, 
and  the  injury  sustained  occurred  precisely 
the  same  way  in  both  cases, — the  plaintiff  in 
each  being  struck  on  the  head  by  a  falling 
brick  while  passing  along  the  uncovered  side- 
walk. The  New  York  court  made  an  at- 
tempt at  distinguishing  the  Wisconsin  case, 
but  was  not  very  successful  in  the  effiirt. 
The  authority  of  the  Wisconsin  case  is  not 
as  strong  as  it  might  be,  because  the  judg- 
ment in  favor  of  the  victim  had  to  be  re- 
versed for  errors  in  instructing  the  jury. 

A  person  injured  by  a  falling  brick,  while 
upon  the  sidewalk  in  front  of  a  building  in 
the  course  of  erection,  where  there  has  been 
a  neglect  to  comply  with  a  municipal  ordi- 
nance requiring  m  such  cases  a  temporary 
roofing  of  the  sidewalk,  has  not  a  cause  of 
action  against  the  owner,  who  has  let  out 
the  entire  work  to  a  general  contractor, 
based  on  a  violation  of  the  ordinance,  since 
such  violation  is  not  the  proximate  cause  of 
the  injury,  but  rather  the  negligence  of  the 
workman  in  dropping  the  brick.  Koch  v. 
Fox,  71  App.  Div.  288,  76  N.  1(.  Supp.  913. 

The  ordinance  of  the  city  of  New  York  re- 
quiring a  temporary  roof  over  the  sidewalk 
fronting  a  building  in  course  of  erection,  and 
imposing  upon  the  owner  or  general  con- 
tractor the  duty  of  putting  it  up,  does  not 
charge  both  with  an  obligation,  but  only,  in 
the  alternative,  the  owner  when  he  builds 
himself,  cue  contractor  where  he  has  full 
charge  of  the  whole  work;  and  in  the  latter 
case  the  owner  is  not  liable  when  the  ordi- 
nance is  not  observed.  Ibid.,  Distinguishing 
Smith  V.  Milwaukee  Builders'  &  T.  Ex- 
change, 91  Wis.  360.  30  L.R.A.  604,  61  Am. 
St.  Rep.  912,  64  N.  W.  1041. 

It  is  competent  for  the  legislature,  under 
its  general  police  power,  to  impose  a  new 
duty  for  the  protection  or  safety  of  the  pub- 
8L.R.A.(N.S.) 


lie,  or  of  persons  occupying  or  in  buildings, 
the  violation  of  which,  if  it  directly  and 
without  any  intervening  cause  results  in  in- 
jury or  damage,  will  give  rise  to  a  cause  of 
action;  and  the  legislature  may  delegate  this 
authority  to  a  municipality.  Koch  v.  Fox, 
supra. 

A  municipal  ordinance  requiring  the  side- 
walk in  front  of  a  building  in  course  of  erec- 
tion to  be  temporarily  roofed  by  the  owner 
or  general  contractor  has  for  its  object  the 
prevention  of  accidents,  not  the  regulation 
of  liability  therefor;  and  does  not  create  a 
new  cause  of  action  in  favor  of  a  third  per- 
son by  its  violation.    Ibid. 

Under  the  general  law  of  the  state,  the 
owner  of  a  building  in  course  of  erection 
owes  no  duty,  and  it  under  no  liability,  to 
a  traveler  upon  the  sidewalk  in  front,  in- 
jured by  falling  building  materials,  when 
the  work  is  in  the  hands  of  an  independent 
general  contractor,  over  whom  the  owner  has 
no  control ;  and  it  is  not  within  the  province 
of  a  municipality,  under  such  circumstances, 
to  create  a  cause  of  action  against  him  by 
municipal  ordinance  requiring  him  to  roof 
the  sidewalk  while  the  building  is  in  prog- 
ress, even  though  the  injury  would  not 
have  been  inflicted  if  he  had  complied  with 
such  ordinance.    Ibid. 

A  municipal  charter  empowering  the  com- 
mon council  to  control  and  regulate  the  con- 
struction of  buildings,  to  prevent  and  pro- 
hibit the  erection  and  maintenance  of  in- 
secure and  unsafe  buildings,  to  control  and 
regulate  streets,  to  prevent  the  encumbering 
of  streets  and  alleys,  to  protect  streets  and 
alleys  from  encroachment  or  injury,  and  to 
regulate  the  manner  of  using  the  streets 
and  pavements  confers  power  to  ordain  an 
ordinance  requiring  the  owner  or  contractor 
who  builds  upon  premises  abutting  a  pub- 
lic street  to  construct  a  roofed  passageway 
along  the  sidewalk  in  front  thel-eof.  Smith 
V.  Milwaukee  Builders'  &  T.  Exchange, 
supra. 

A  municipal  ordinance  providing  that  any 

owner  or  contractor    who   shall    build,    or 

cause  to  be  built,    any   building    abutting 

upon  a  public  street  shall,  upon  completing 
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act  of  oegligeiioe  Is  not  the  proximate 
c&use  of  it.  In  view  of  the  established 
facts  that  the  city  council  of  Kansas  City 
had  foreseen  danger  from  the  operation  of 
an  elevator  without  a  competent  employee 
to  guard  and  direct  it,  and  had  imposed 
the  duty  to  employ  one,  that  this  elevator 
was  easily  operated  and  made  an  enticing 
plaything  for  children,  that  the  plaintiff's 
parents  had  anticipated  harm  to  her  from 
her  attempt  to  use  it  and  had  forbidden 
it,  that  she  was  not  six  years  of  age,  and 
there  were  several  children'  of  tender 
years  in  the  house  who  would  naturally 
play  upon  and  about  this  elevator,  and 
that  the  former  owner  of  the  building 
had  employed  an  operator,  this  case  was 
not  without  evidence  from  which  tiie  jury 


might  lawfully  find  that  a  person  of  or- 
dinary prudence  and  intelligence  in  the 
situation  of  the  defendant  would  have  fore- 
seen an  injuTy  of  the  nature  which  the 
plaintiff  sustained  as  the  natural  and  prob- 
able consequence  of  a  failure  to  continue 
an  operator  in  charge  of  the  elevator.  The 
question  for  the  jury  was  not  whether  or 
not  the  absence  of  an  operator  was  the  ac- 
tive cause,  but  whether  or  not  it  was  the 
cause  without  which  the  injury  would  not' 
have  taken  place;  for  this  is  the  legal 
meaning  of  proximate  cause  in  this  connec- 
tion. In  Hayes  v.  Michigan  C.  R.  Co.  Ill 
U.  S.  228,  241,  28  L.  ed.  410,  415,  4  Sup.  Ct. 
Rep.  369,  and  Williams  v.  Great  Western  R. 
Co.  L.  R.  9  Exch.  157,  162,  the  failure  to  con- 
struct a  fence  was  held  to  be  the  proximate 


the  first  story,  roof  the  adjacent  sidewalk, 
■8  reasonable,  and,  when  authorized  by 
charter  powers,  has  the  effect  of  law  with- 
in the  corporate  limits.    Ibid. 

A  municipal  ordinance  passed  under 
powers  given  by  the  legislature,  requiring 
the  owner  or  contractor  who  erects  a  build- 
ing abutting  on  a  public  street  to  roof  the 
fronting  sidewalk  after  the  first  story  is 
eompleted,  imposes  a  duty  upon  both  owner 
and  contractor;  and,  when  an  injury  is  suf- 
fered by  a  traveler  upon  the  street  by  a  fall- 
ing brick,  which  would  not  have  happened 
had  the  duty  imposed  by  the  ordinance  been 
performed,  the  failure  to  perform  it  is  negli- 
gence; and  an  action  lies  for  the  resiilting 
damage.    Ibid. 

The  failure  to  perform  the  duty  imposed 
upon  the  owner  or  contractor  of  a  building 
in  coarse  of  construction,  fronting  upon  a 
public  street,  of  roofing  the  adjacent  side- 
walk, cannot  be  excused  in  an  action,  by  a 
pedestrian  injured  by  a  falling  brick,  against 
the  owner,  by  the  plea  of  an  independent 
contract  by  which  another  agreed  to  perform 
the  duty.    Ibid. 

e.  Street  excavationa 

It  is  an  imperative  duty  to  place  and 
keep  burning  lights  aboui  an  excavation  in 
a_  city  street  after  nightfall,  under  a  mu- 
nicipal ordinance  so  commanding;  and  a 
violation  of  that  duty  is  negligence  per  ae. 
Skinner  v.  Stifel,  55  Mo.  App.  9. 

In  an  action  against  a  street  railway  com- 
pany for  damages  consequent  upon  injuries 
received  by  falling  into  an  excavation  in  a 
street,  made  by  the  company  in  the  work  of 
changing  its  tracks,  a  demurrer  does  not  lie 
upon  the  ground  that  a  municipal  ordinance 
set  up  in  the  complaint  could  not  create  a 
civil  liability  based  on  negligence  in  not 
obeying  it,_  because  the  fact  that  such  ordi- 
nance required  the  railway  company  to  keep 
the  street  in  repair  did  not  make  it  any 
the  less  liable  for  negligence  in  leaving  an 
open  excavation  in  the  street  without  ordi- 
nary safeguards.  Montgomery  Street  R.  Co. 
y.  Smith  (Ala.)  39  6«.  757. 
•  L1LA.(NJ3.) 


While,  in  an  action  for  damages  suffered 
through  a  fall  into  an  excavation  in  the 
street  of  a  city,  it  is  proper  to  receive  in 
evidence  a  municipal  ordinance  making  it 
unlawful,  under  penalty,  to  dig  such  an 
opening  without  getting  permission  from  the 
city  engineer,  and  without  fencing  in  the 
hole,  when  dug,  in  a  particular  way;  yet, 
the  jury  should  be  instructed,  in  connection 
therewith,  that  the  defendant  is  not,  by 
omitting  to  comply  with  sucn  ordinance, 
necessarily  liable  in  damages  if  the  plain- 
tiff has  been  contributorily  negligent.  Kep- 
perly  v.  Ramsden,  83  111.  364. 

The  mere  omission  to  comply  with  a 
municipal  ordinance  making  it  unlawful  for 
one  to  dig  an  excavation  in  a  city  street 
without  getting  permission  from  the  dty  «b> 
gineer  will  not  subject  the  wrongdoer  to  an 
action  for  damages  by  one  falling  into  the 
excavation,  provided  every  precaution  has 
been  taken  to  prevent  injuries.     Ibid. 

The  violation  of  a  municipal  ordinance 
forbidding  a  person  who  has  a  right  to  tap 
a  public  sewer  from  draining  the  cellars  or 
vaults  of  property  adjacent  to  his  own  af- 
fords no  right  of  action  to  the  owner  of  a 
horse  driven  along  the  public  street.,  which 
is  injured  by  reason  of  an  excavation  made 
to  reach  such  sewer.  Zimmerman  v. 
Baur,  11  Ind.  App.  607,  30  N.  E.  299. 

An  abutting  liandowner  in  a  citf  whose 
ordinance  allows  vaults  to  be  dug  under  the 
sidewalks  provided  they  are  covered  has  a 
right  to  excavate  a  vault  in  the  sidewalk; 
but,  if  he  omits  to  cover  it,  or  guard  the 
opening  as  required  by  such  ordinance,  and 
a  traveler  along  the  sidewalk,  using  ordi- 
nary care,  is  injured  by  this. neglect,  such 
landowner  is  responsible.  Beardsley  v. 
Swann,  4  McLean,  333,  Fed.  Cas.  No.  1,187. 

d.  Excavations  adjoining  streets. 

It  was  an  ordinance  of  this  character  that 
the  court  had  under  consideration  in 
Sullivan  v.  Hutdekopeb. 

A  municipal  ordinance  requiring  holes, 
depressions,  excavations,  or  other  dangerous 
places  within  the  corporate  limits  below  the 
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cause  of  an  injury,  and  in  the  latter  case  it 
was  said:  "There  are  many  supposable  cir- 
cumstances under  which  the  accident  may 
have  happened,  and  which  would  connect 
the  accident  with  the  neglect.  If  the  child 
was  merely  wandering  about,  and  he  had 
met  with  a  stile,  he  would  probably  have 
been  turned  back;  and  one  at  least  of 
the  objects  for  which  a  gate  or  stile  is  re- 
quired is  to  warn  people  of  what  is  be- 
fore them,  and  to  make  them  pause  before 
reaching  a  dangerous  place  like  a  rail- 
road." 

The  conclusion  of  the  jury  that  the  leg 
of  this  child  would  not  have  been  caught 
between  the  floor  of  the  car  and  the  sec- 
ond floor  of  the  building  if  there  had  been 
a  competent  operator  in  charge  of  the  ele- 


vator is  neither  unsupported  hf  tiie  evi- 
dence nor  irrational;  and  the  refusal  of 
the  court  to  direct  tjiem  to  find  otherwise 
waa  not  error. 

The  court  instructed  the  jury  tliat  it  waa 
for  them,  taking  into  consideration  all  the 
facts  and  circumstances  of  the  case,  to  de- 
termine what  a  reasonable  and  prudent  per- 
son would  have  done  under  the  circum- 
stances disclosed  by  the  evidence;  that,  if 
the  defendant's  conduct  came  up  to  that 
standard,  she  was  free  from  negligence,  and 
if  it  did  not  she  was  guilty  of  it;  but  that 
their  decision  of  this  question  was  not  to 
be  the  product  of  their  private  or  personal 
judgment,  but  of  their  judgment  illumi- 
nated by  the  evidence  in  the  case;  that 
among  other  considerations  which  ought  to 


grades  of  adjacent  streets  to  be  filled  up  so 
as  to  prevent  persons  and  animals  from  fall- 
ing inito  them  affords  no  right  of  action 
against  the  owner  of  land  who  has  neglected 
to  obey  it,  in  case  of  a  child  drowned  while 
bathing  in  a  pond  whose  waters  fill  such  a 
depression.  Moran  v.  Pullman  Palace  Car 
Co.  134  Mo.  641,  33  hSUi.  755,  56  Am.  St. 
Bep.  543,  36  S.  W.  659. 

A  municipal  ordinance  requiring  owners 
or  occupants  of  land  adjacent  to  a  public 
street  upon  which  there  is  a  hole,  depression, 
or  excavation  below  the  street  grades  to  fill 
it  or  fence  it,  under  penalty  of  fine  and 
liability  for  the  expense  of  compliance,  does 
no€,  when  disregarded,  afford  any  right  of 
action  to  one  who  voluntarily  goes  upon  the 
land  for  his  own  convenience,  and  is  injured 
in  the  excavation.  Butz  v.  Cavanaugl^  137 
Mo.  603, 69  Am.  St.  Rep.  604,  38  S.  W.  1104. 

The  same  ordinances  that  were  involved 
in  Moran  v.  Pullman  Palace  Car  Co.  supra, 
came  again  before  the  Missouri  supreme 
court  in  Butz  v.  Cavanaugh  tupra.  In  that 
case  a  boy  found  his  way  into  another  old 
quarry  used  as  a  public  dtunp,  in  which  ref- 
use was  burned,  and  got  his  feet  badly 
burned.  A  recovery  in  this  case  was  denied 
on  the  ground  that  the  injured  boy  was  a 
trespasser.  A  failure  to  comply  with  the 
ordinances,  it  was  said,  should  not  be  treat- 
ed as  a  license  to  voluntary  trespassers  to 
go  upon  the  property  at  will.  But  the  court 
added,  the  ordinance  "was  evidently  intend- 
ed to  protect  those,  only,  who  are  lawfully 
using  the  public  streets,  and  not  those  who 
voluntarily  l&ve  the  street  and  go  upon  the 
property  for  their  own  convenience  or 
pleasure.  A  fence  would  be  no  protection 
against  such  persons." 

e.  Wharves. 

A  municipal  ordinance  requiring  wharf 
owners  on  named  rivers  to  put  and  main- 
tain cap  logs  upon  their  wharves,  of  a 
height  not  less  than  8  inches,  imposes  upon 
Budh  owners  no  such  duty  or  obligation  that 
the  lieglect  or  breach  of  it  will  enable  an  in- 
dividual using  a  wharf  to  recover  for  an  in-  i 
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jury  due  to  the  absence  of  a  cap  log,  where, 
but  for  the  ordinance  and  its  disregard,  no 
action  would  lie.  Philadelphia  &  R.  R.  Co. 
V.  Erwin,  89  Pa.  71,  39  Am.  Rtp.  726. 

f.  Electric  wires. 

A  municipal  ordinance  providing  that  all 
splices  or  joints  in  electric  wires  must  be 
thoroughly  soldered  and  wrapped  with  in- 
sulating material  so  as  to  produce  perfect 
insulation  is  a  contract  with  every  inhabit- 
ant, fixing  a  standard  of  auty  the  same 
under  all  circumstances,  failure  to  attain  to 
which  constitutes  negligence,  entitling  one 
injured  thereby,  when  free  from  fault,  to 
recover  damages.  Clements  v.  Louisiana 
Electric  Light  Co.  44  La.  Ann.  692,  16  L.R.A. 
43,  32  Am.  St.  Rep.  348,    11  So.  5L 

g.  Blasting. 

The  omission  to  obey  the  requirements  of 
a  municipal  ordinance  forbidding  the  blast- 
ing of  rock  within  the  city  without  cover- 
ing it  at  the  time  of  setting  off  the  blast, 
and  protecting  with  planks  and  timber  the 
orifice  sufficiently  to  prevent  the  fragments 
ascending  into  the  air,  is  in  itself  an  omis- 
sion of  duty  sufficient  to  justify  a  verdict 
for  one  injured  by  the  explosion,  against  the 

Serson   guilty   of   the   negligent    omission, 
ranuock  v.  Elmore,  114  Mo.  55,  21  S.  W. 
451. 

Neglect  to  take  the  precautions  prescribed 
by  a  municipal  ordinance  in  blastinsr  rocks 
within  the  city  is  evidence,  in  an  action  for 
private  injuries  against  the  blaster,  of  his 
negligence ;_  and  this  notwithstanding  the 
ordinance  imposes  a  penalty  for  its  disre* 
gard.    Devlin  v.  Gallagher,  6  Daly,  494. 

The  failure  to  comply  with  a  municipal 
ordinance  prescribing  precautions  to  be  ob- 
served in  blasting  rock  in  the  city  is  evi- 
dence to  go  to  the  jury  on  the  question  of 
negligence,  in  an  action  by  one  injured  by 
flying  rock.    Koster  v.  Noonan,  8  Daly,  231. 

h.  Elevators  and  hatchways. 

It  is  an  ordinance  of  this  class  that  wm 
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bare  weight  with  them  WM  the  practice  of 
reaaonable  and  prudent  men  in  the  same 
business,  and  that  they  should  judge  tiie 
defendant's  conduct  by  the  situation  at 
the  house  where  she  maintained  the  ele- 
vator. This  portion  of  the  charge  is  si.>eei- 
fied  as  error  on  the  ground  that  it  left  the 
jury  to  exercise  their  own  judgment  in  de- 
termining what  A  reasonable  man  would 
have  done  under  the  circumstances  of  the 
defendant,  when  they  should  have  been  in- 
struoted  that  the  measure  of  what  such  a 
man  would  have  done  was  that  which  the 
eridence  disclosed  that  reasonably  pru- 
dent men  ordinarily  had  done  in  similar 
circumstances.  No  request  for  an  instruc- 
tion in  these  terms,  however,  was  made  by 
counsel  for  the  defendant.    Such  a  request 


would  doubtless  have  been  granted  if  it 
had  been  preferred.  Nevertheless,  the 
obarge  fairly  called  the  attention  of  the 
jury  to  the  evidence  of  what  other  prudent 
persons  had  done,  and  directed  them  to  con- 
sider it.  In  the  absence  of  a  request  for  a 
more  specific  instruction,  this  part  of  the 
charge  is  not  vulnerable  to  any  just  criti- 
cism. Grand  Tnmk  R.  Co.  v.  Ives,  144 
U.  S.  408,  416,  417,  36  L.  ed.  485,  489,  12 
Sup.  Ct.  Rep.  67«;  Chamock  v.  Texas  &  P. 
R.  Co.  IM  U.  -8.  432,  437,  48  L.  ed.  1057, 
1059,  24  Sup.  Ct.  Rep.  671;  Southern  P. 
Co.  V.  Hetzer,  1  L.R.A.(N.8.)  288,  68  a 
C.  A.  26,  38,  135  Fed.  272,  284. 

The  charge  of  the  eourt  that  the  jury 
might  consider  the  ease  with  which  the 
elevator    could    be    started,    that    a    child 


before    the    court    in    Sheuabebqi^b    t. 

FiSHEB. 

It  is  error  peremptorily  to  instruct  a  jury 
to  find  for  defendant  in  an  action  for 
personal  injuries  to  a  c^ld,  where  a  neglect 
to  comply  with  municipal  ordinances  re- 
specting elevators  in  buildings  and  doors 
guarding  access  thereto  is  proved.  Siddall  v. 
Jan^en,  168  111.  43,  39  L.R.A.  112,  48  N.  E. 
191,  Reversing  67  III.  App.  102. 

However  dangerous  elevator  shafts  may 
be,  a  material  diflerence  exists  between  a 
liability  created  by  an  act  of  the  legisbture 
providing  for  the  health  and  safety  of  per- 
sons employed  in  coal  mines,  enacted 
obediently  to  the  state  Constitution,  and  a 
liability  arising  from  negligence  in  failing 
to  observe  a  municipal  ordinance  designed  to 
guard  against  dangers  arising  from  the  use 
of  elevators  and  elevator  shafts.  Browne  v. 
Siegel,  C.  &  Co.  191  111.  226,  60  N.  E.  816. 

But  no  hint  is  given  as  to  what  that  dif- 
ference is  in  law  and  principle. 

The  violation  of  a  municipal  ordinance  re- 
quiring the  owners,  lessees,  or  occupants  of 
any  building  in  the  city,  having  hatchways 
or  wellholes,  to  cause  the  same  to  be  ef- 
fectually barred  or  inclosed  by  railings, 
gates,  or  other  contrivances  for  preventing 
accidents,  is  negligence,  making  the  offender 
liable  in  damages  when  an  injury  occurs  in 
consequence.  Wendler  v.  People's  House 
Furnishing  Co.  165  Mo.  527,  66  a  W.  737 
(three  out  of  seven  judges  dissenting). 

L  Fire  escapee. 

Whether  or  not  a  municipal  ordinance  re- 
quiring fire  escapes  upon  certain  buildings 
affords  a  private  individual  an  action  if  he 
U  specially  injured  when  it  is  violated,  it 
and  its  violation  may  properly  be  submitted 
to  the  jury,  in  connection  with  other  facts 
and  dicumstances  in  the  case,  to  enable  the 
question  of  negligMice  to  be  determined. 
Schmalzried  v.  White,  97  Tenn.  44,  33  L.R.A. 
782,  36  S.  W.  393. 

Whether  or  not  *  municipal  ordinance  re- 
quiring fire  escapes  on  buildings  of  a  certain 
enaracter  affords  a  private  light  of  action 
SL.R^(N.S.) 


when  violated,  it  plainly  does  not  do  so 
where  the  injury  alleged  was  not  due  to  the 
violation.  Weeks  v.  McNulty,  101  Tenn. 
485,  43  L.R.A.  185,  70  Am.  St.  Rep.  693,  48 
S.  W.  809. 

j.  Awnings,  signs,  and  bow-windows. 

The  owner,  occupying  a  buildine  with  aa 
awning  upon  a  public  street,  in  a  mty  which 
has  adopted  an  ordinance  forbidding  owners 
and  occupants  of  buildings  fronting  on  the 
public  streets  to  construct  or  maintain  any 
awning  not  securely  placed  and  supported, 
is  liable  to  any  person  who,  without  fault, 
is  injured  by  the  fall  of  such  awning  through 
the  neglect  of  such  owner  to  obey  such  or- 
dinance. Jessen  v.  Sweigert,  66  Gal.  182,  4 
Pac.  1188. 

The  violation  of  a  municipal  ordinance 
forbidding,  under  penalty,  swinging,  sus- 
pended signs  in  the  public  street,  is  to  be 
regarded  as  the  proximate  cause  of  the  in- 
jury when  an  extraordinary  gale  of  wind 
blows  the  sign  down  and  damages  anoth- 
er's property;  since  the  gale  itself  would 
not  have  caused  the  injury  if  the  offender 
had  not  illegally  put  the  sign  in  its  way. 
Salisbury  v.  Herchenroder,  106  Mass.  458,  8 
Am.  Rep.  354. 

One  who  suspends  a  sign  over  a  public 
street  fronted  by  his  premises,  in  violation 
of  a  municipal  ordinance,  is  liable  for  the 
damage  done  to  another's  property  when  it 
is  blown  down  by  an  extraordinary  gale  of 
wind.    Ibid. 

The  violation  of  a  municipal  ordinance 
forbidding,  under  penalty,  the  building  and 
maintaining  of  bow-windows  and  other  pro- 
jections into  the  city  streets  from  abutting 
buildings  does  not  confer  any  right  of  ac- 
tion upon  individual  citizens,  or  neighbor- 
ing property  owners,  to  entitle  them  to  re- 
strain or  suppress  the  construction.  Jenks 
T.  Williams,  115  Mass.  217.. 

k.  Fire  and  explosions. 

A  municipal  ordinance  making  it  unlaw- 
ful to  put  up  or   maint.ain  any   building 
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could  start  it  as  well  as  an  adult,  and  that 
the  building  was  to  be  inhabited  by  chil- 
dren aa  well  as  adults,  in  determining 
whether  a  reasonably  prudent  person  would 
have  employed  an  operator,  is  assigned  as 
error.  JBut  it  was  not  such,  and  it  is 
sustained  by  the  turntable  cases  which  have 
been  reviewed  in  an  earlier  part  of  this 
opinion. 

Finally,  counsel  specify  as  error  the 
fact  that  the  court  permitted  these  ques- 
tions to  be  answered: 

Q.  Doctor,  does  it  ordinarily  happen  in 
the  experience  of  the  medical  profession, 
that  there  may  be  an  injury  to  one  part 
of  the  body  accompanied  by  a  severe  nerv- 
ous shock,  and  the  nerves  in  another  pairt 
of  the  body  be  injured  t 

A.  Most  assuredly. 

Q.  Doctor,  I  will  ask-  you  to  state  to 
tiie  jury  if  it  ordinarily  happens  in  the 
experience  of  the  medical  profession  that 
the  shock  to  the  nervous  system  where 
there  is  an  accident  is  more  severe  where 
no  physical  injury  exists,  than  where  one 
does  exist. 


A.  It  is  often  our  experience.  We  often, 
where  there  is  no  bruise  at  all  on  the 
body,  no  signs  of  an  injury,  find  that  there 
is  an  injury  from  the  shock. 

But  this  ruling  could  not  possibly  have 
prejudiced  the  defendant  because  tile  wit- 
ness Who  gave  these  answers  had  already 
testified  without  exception  that  the  riiock 
would  ordinarily  impair  the  nervous  sys- 
tem; that  there  was  a  reflex  injury  to  the 
nerve  centers,  and  that  ft  was  reasonaUy 
certain  that  this  reflex  action  would  tend 
to  injure  the  substance  of  the  nerve  centers 
themselves,  and  in  the  case  in  hand  there 
were  crushed  flesh  and  a  broken  bone;  and, 
if  the  answer  to  the  sectmd  question  be 
true,  it  constitutes  evidence  that  the  plain- 
tiff was  less  seriously  affected  by  the  ac- 
cident than  she  would  have  been  if  she 
had  received  a  nervous  shock  without 
bruise  or  break. 

Error  wtthout  prejudice  is  no  ground 
for  reversal.  The  judgment  below  must  be 
affirmedl     And  it  is  so  ordered. 


within  the  city  without  a  permit  from  the 
commissioner  of  buildings,  and  forbidding 
the  erection  of  any  shed,  or  wooden  or 
frame  building,  within  certain  limits  wic'i- 
out  such  permit  and  the  consent  of  a  ma- 
jority of  the  landowner^  in  the  olock,  and 
limiting  the  area  and  location  of  these,  if 
violated,  entitles  an  adjoining  landowner  in- 
jured, or  threatened  with  injury,  by  the  of- 
fender to  an  action  for  damages,  and  to 
abate  the  nuisance.  Harman  v.  St.  IjOui3, 
137  Mo.  494,  38  S.  W.  1102.     ' 

The  violation  of  a  municipal  ordinance 
prohibiting  the  erection  of  frame  or  wood- 
en buildings  within  the  corporate  limits 
does  not  enable  a  person  whose  adjoining 
property  is  destroyed  by  a  fire  communi- 
cated to  it  from  the  structure  builc  in  vio- 
lation of  the  ordinance  to  receiver  of  the 
owner  of  the  latter,  since  the  violation  is 
not  the  direct,  proximate  cause  of  the  in- 
jury. Mathiasou  v.  Mayer,  90  Mo.  585,  2  S. 
W.  834. 

The  threatened  violation  of  a  municipal 
ordinance  prohibiting  the  construction  upon, 
or  removal  to,  any  lot  or  plat  within  pre- 
scribed fire  limits,  of  wooden  buildings,  or 
structures  not  of  stone,  brick,  or  other  fire- 
proof materials,  entitles  an  adjoining  land- 
owner, whose  property  is  exposed  by  such 
violation  to  an  increased  risk  from  fire,  to 
an  injunction,  although  the  proposed  build- 
ing is  not  per  «e  a  nuisance.  Bangs  v.  Dwo- 
rak  (Neb.)  106  N.  W.  780. 

As  authorities  for  this  proposition,  are 
cited.  First  Nat.  Bank  v.  Sarlls,  129  Ind. 
201,  13  L.R.A.  481,  28  Am.  St.  Rep.  185,  28 
N.  E.  434;  and  Griswold  v.  Brega,  160  HI. 
490,  62  Am.  St.  Rep.  350,  43  N.  E.  864. 

The  existence  and  violation  of  a  munid- 
pal  ordinance  forbidding  any  stovepipe  to 
6L.R^(N.S.) 


be  put  up  unless  conducted  into  a  chimney 
of  brick  or  stone,  or  so  as  to  project  into 
the  open  air,  are  evidence  of  negligence, 
provided  other  evidence  admits  of  an  in- 
ference that  the  violation  contributed  to 
the  injury;  which  the 'jury  has  the  right 
to  consider,  in  an  action  for  damages  for 
the  loss  of  property  by  fire  communicated 
by  sparks  emitted  from  a  stovepipe  project- 
ing through  the  roof  of  an  adjacent  build- 
ing. Briggs  V.  New  York  C.  &  H.  R.  R.  Co. 
72  N.  Y.  26. 

The  mere  act  ot  keeping  inflammable  and 
explosive  oils  in  a  city  building  in  violation 
of  a  municipal  ordinance  gives  no  right  of 
action  to- one  injured  by  fire  communicated 
from  such  premises,  unless  the  damage  was 
the  proximate  consequence  of  such  keeping. 
Wright  v.  Chicago  &  N.  W.  R.  Co.  27  HL 
Aip.  200. 

The  keeping  of  high  explosives  upon 
premises  in  a  city  is  not  per  se  a  nuisance; 
but,  if  these  are  stored  or  kept  contrary  to 
the  limitations  of  a  municipal  ordinance, 
and  the  breach  of  such  ordinance  is  the 
cause  of  an  injury  to  neighboring  proi>erty, 
the  injured  property  owner  will  have  a 
right  of  action  against  the  violator  nf  the 
oranance.  Laflin  &  R.  Powder  Co.  v.  Tear- 
ney  (III.)  21  N.  E.  516.  (In  this  particu- 
lar case  the  action  failed  because  the  in- 
jured party  did.  not  show  that  the  injury 
was  the  effoct  of  the  breach.) 

Vii.  Ordinances  requiring  the  performance 
of  municipal  duties. 

A  radically  different  kind  of  municipal 
ordinance  is  one  which  commands  private 
persons  to  perform  public  duties.  Whoso 
fails  to  obey  sudi  an  ordinance  incurs  • 
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NCttJIE  L.  SULLIVAN,  Admrx.,  etc.,  of  Ar- 
thur J.  Sullivan,  Deceased,  Appt., 

V. 

VIRGINIA  a  HUIDEKOPER. 

(27  App.  D.  O.  154.) 

Negligence — unsafe  premises — ^pond. 

).  That  a  landowner  permits  to  remain 
on  his  property  near  a  city  a  pond  from  6 
to  10  feet  deep  in  places,  and  takes  no  pre- 
cautions to  guard  it  from  children,  or  to 
keep  them  away  from  it,  does  not  render 
him  liable  for  the  death  of  a  child  ten  years 
of  age,  who,  in  trespassing  upon  the  prop- 
erty, goes  or  falls  into  Uie  water  and  is 
drowned. 
Same — ^poUce  ordinances. 

2.  Police  and  health  ordinances  regulat- 
ing the  care  of  city  property  do  not  extend 
the  liability  at  lot  owners  for  injury  to 
children  trespassing  on  their  property  by 
reason  of  ponds  left  there  in  violation  of 
the  terms  ^f  the  ordinance. 

(March  6,   1906.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Supreme  Court  of  the  District  of 
Columbia  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  negligently 
causing  the  death  of  plaintiff^s  intestate. 
Affirmed. 

The  faots  are  stated  in  th**  opinion. 

Messrs.  A.  £.  L.  Leclde,  deed  H.  Fulton, 
and  Joseph  W.  Cox,  for  appellant: 

A  landowner  owes  a  duty  to  a  child  tres- 
passer, where  the  presence  of  the  child  is 
known,  or  ought  to  be  known. 

21  Am.  &.  Eng.  Enc.  Law,  2d  ed.  p.  472; 
Sioux  City  &  P.  R.  Co.  v.  Stout,  17  Wall. 
657,  21  L.  ed.  745;  Union  P.  R.  Co.  v.  Mc- 
Donald, 162  U.  S.  262,  38  L.  ed.  434,  14 
Sup.  Ct.  Rep.  619;  Pekin  v.  McMahon,  154 
111.  141,  27  L.R.A.  206,  45  Am.  St.  Rep.  114, 

30  N.  E.  494;  Price  v.  Atchison  Water  Co. 
58  Kan.  551,  62  Am.  St.  Rep.  625,  50  Pac. 
450;  Brinkley  Car  Works  &  Mfg.  Co.  v. 
Cooper,  60  Ark.  546,  46  Am.  St.  Rep.  216. 

31  S.  W.  154;  Thomp.  Neg.  §§  1030-1036; 
Hydraulic  Works  Co.  v.  Orr,  83  Pa.  3'32; 
Ooppner  v.  Pennsylvania  Co.  12  111.  App. 
600;  Birge  v.  Gardiner,  19  Conn.  607,  50 
Am.  Dec.  261 ;  Kansas  C.  R.  Co.  y.  Fitzsim- 


liabillty  to  the  public  authorities,  but  to 
them  alone. 

The  most  common  ordinance  of  this  kind 
is  one  requiring  abutting  owners  to  keep 
the  adjacent  sidewalks  clear  of  snow  and 
ice  which  falls  or  forms  from  unaided  nat- 
ural causes.  The  courts  are  everywhere 
agreed  that  the  disobedience  of  such  an  or- 
dinance does  not  subject  the  owner  or  occu- 
pant of  adjoining  premises  to  an  action 
by  an  individual  who  is  injured  by  falling 
upon  the  unremoved  ice  or  snow.  The  mu- 
nicipal duty  to  keep  open  and  in  a  safe 
condition  for  travel  the  street  and  high- 
ways has  been  delegated  to  owners  and  oc- 
cupants as  municipal  agents  only.  The  ordi- 
nances have  not  .been  adopted  for  the  bene- 
fit of  the  individual  citizens,  but  to  relieve 
the  corporation. 

A  municipal  ordinance  requiring  abutting 
owners  to  keep  the  sidewalks  in  front  of 
their  premises  clear  of  snow  and  ioe  under 
penalty  of  fine  is  a  valid  exercise  of  mu- 
nicipal power,  and  has  the  same  effect 
within  the  municipal  limits,  and  respecting 
persons  upon  whom  it  lawfully  operates, 
as  an  act  of  the  legislature  has  upon  the 
citizens  at  large;  but  this  does  not  make 
it  creative  of  a  private  action.  Flynn  v. 
Canton  Co.  40  Md.  312,  17  Am.  Rep.  603. 

The  duty  put  by  a  municipal  ordinance 
upon  abutting  owners,  to  clear  snow  and 
ice  from  the  sidewalks  in  front  of  their 
premises,  is  a  duty  to  the  public  only,  and 
neglect  to  perform  it  subjects  the  defaulter 
to  the  penalty  prescribed  in  such  ordinance, 
and  nothing  more.  Heeney  v.  Sprague,  II 
R.  L  456,  23  Am.  Rep.  502. 

Liability  to  a  private  action  does  not  fol- 
low from  an  abutting  owner's  neglect  to 
6L.R^(N.&) 


perform  the  duty  or  service  of  keeping  dear 
of  snow  and  ice  the  sidewalk  in  front  of 
his  premises,  enjoined  by  municipal  ordi- 
nance. Flynn  v.  Canton  Co.  supra;  Kirby 
V.  Boylston  Market  Asso.  14  Gray,  249,  74 
Am.  Dec.  682. 

The  owner  or  occupant  of  land  or  a  build- 
ing abutting  on  a  oity  street  is  not  respon- 
sible to  an  individual  for  injuries  resulting 
from  defects  and  want  of  repair  in  the  side- 
walk, or  by  means  of  snow  or  ioe  accumu- 
lated by  natural  causes,  notwithstanding 
municipal  ordinances  make  it  the  duty  of 
abutters,  under  stated  penalties,  to  keep 
sidewalks  adjoining  their  estates  in  good 
repair,  and  seasonably  to  remove  snow  and 
ioe.    Kirby  v.  Boylston  Market  Asso.  supra. 

An  ordinance  passed  under  direct  and  ex-' 
press  legislative  authority,  requiring  own- 
ers and  occupants  of  abutting  property  to 
keep  the  sidewalks  clear  of  ice  and  snow, 
imposes  only  a  duty  to  the  whole  public; 
and  no  private  action  can  be  maintained 
by  an  individual  for  a  breach  thereof, 
though  he  suffers  personal  injury  by  slip- 
ping and  falling  upon  an  accumulation  of 
ic»  and  snow  while  lawfully  traveling  upon 
the  street.  Taylor  v.* Lake  Shore  &  M.  S. 
R.  Co.  45  Mich.  74,  40  Am.  Rep.  457,  7  N. 
W.  728. 

A  mimioipal  ordinance  requiring  owners 
of  abutting  property  to  clear  the  sidewalks 
from  snow  and  ice  does  not,  when  disre- 
garded, render  the  derelict  owner  liable  to 
a  traveler  injured  by  reason  of  unremoved 
snow  and  ioe  in  front  of  the  neglectful  own- 
er's premises  and  on  the  sidewalk.  Norton 
V.  St.  Louis,  97  Mo.  537,  11  S.  W.  242;  St. 
Louis  V.  Connecticut  Mut.  L.  Ins-  Co.  107 
Mo.  92,  28  Am.  St.  Rep.  402,  17  S.  W.  637. 
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mons,  22  Kan.  686,  31  Am.  Rep.  203;  Ft 
Worth  &  D.  C.  R.  Co.  v.  Roberteon,  14  hH. 
A.  781,  note  (  [Tex.]  16  S.  W.  1093) ; 
Wliirley  v.  Whiteman,  1  Head,  610;  In- 
dianapolis V.  Emmelman,  108  Ind.  630,  58 
Am.  Rep.  66,  0  N.  E.  155;  Barnes  v.  Shreve- 
port  City  R.  Co.  47  La.  Ann.  1218,  49  Am. 
St.  Rep.  419,  17  So.  782. 

Mr.  Reginald  S.  Huidekoper,  tor  appellee: 

Ko  action  arises  without  a  breach  of  duty. 

Thomp.  Neg.  §  1183. 

The  owner  of  premises  owes  no  duty  of 
immunity  to  trespassers,  though  they  be 
infanta. 

Whittaker's  Smith,  Neg.  2d  ed.  67,  note; 
Murphy  v.  Brooklyn,  118  N.  Y.  576,  23  N. 
E.  887 ;  Ratte  v.  Dawson,  50  Minn.  460,  62 
K.  W.  965;  Clark  v.  Manchester,  62  N.  H. 


^77;  Hargreaves  t.  Deacon,  26  Mich.  1{ 
Greene  v.  Linton,  7  Misc.  272,  27  N.  Y. 
Supp.  891;  Missouri,  K.  &  T.  R.  Co.  v.  Dob- 
bins (Tex.  Civ.  App.)  40  S.  W.  861. 

There  is  no  liability  for  the  drowning  of 
a  child. 

Stendal  r.  Boyd,  79  Minn.  53,  42  L.RJL 
289,  72  Am.  St.  Rep.  697,  76  N.  W.  735; 
Savannah,  F.  &  W.  R.  Co.  y.  Beavers,  US 
Ga^  398,  64  L.R.A.  314,  39  S.  E.  82 ;  Over- 
holt  T.  Vieths,  03  Mo.  422,  3  Am.  St.  Rep. 
557,  6  S.  W.  74;  Charlebois  v.  Gogebic  ft 
M.  River  R  Co.  W  Mich.  69,  61  N,  W.  812; 
Le  Grand  v.  Wilkes-Barre  ft  W.  Valley  Trac- 
tion Co.  10  Pa.  Super.  Ct.  12;  Missouri,  K. 
ft  T.  R.  Co.  T.  Dobbins,  supra;  McCabe  v. 
American  Woolen  Co.  IM  Fed.  283,  65  O. 
C.  A.  59,  132  Fed.  1006;  Richards  v.  Connell, 


A  municipal  ordinance  requiring  owners 
an4  tenants  of  lots  and  buildings  to  remove 
snow  and  ice  from  the  abutting  sidewalks 
is  a  police  regulation,  not  of  itself  sufficient 
to  give  a  cause  of  action  to  one  injured  by 
its  violation.    Moore  v.  Gadsden,  93  N.  Y.  12. 

Inasmuch  as  no  liability  is  incurred  by 
a  landowner  to  one  who  slips  and  falls  upon 
an  icy  sidewalk  in  front  of  his  premises 
by  reason  of  his  having  failed  to  comply 
with  a  municipal  ordinance  requiring  the 
sidewalks  to  be  kept  clear  of  snow  and  ice 
by  abutting  owners,  the  municipality  can- 
not recover  over  from  Urn  the  damages  it 
has  been  compelled  to  pay  to  the  injured 
person  for  its  neglect  to  keep  the  highway 
safe.  Rochester  v.  Campbell,  123  N.  Y. 
405,  10  LJI.A.  803,  20  Am.  St.  Rep.  760,  25 
N.  E.  937. 

A  city  council  has  no  power  to  create  and 
impose  upon  property  owners  a  positive 
duty  to  clear  snow  and  ice,  naturally  gath- 
ered, from  the  sidewalks  fronting  their 
premises,  so  as  to  render  delinquents  liable 
in  civil  actions  to  travelers  injured  by  slip- 
ping and  falling  upon  the  icy  sidewalks. 
Vandyke  v.  Cincinnati,  1  Disney  (Ohio)  632. 

A  municipal  ordinance  requiring  the  own- 
ers of  property  bounding  upon  any  paved 
sidewalks  to  free  the  same!  from  fallen  snow 
within  four  hours,  or  to  sand  the  walks, 
under  a  pecuniary  penalty,  imposes  upon 
the  abutting  landowner  a  duty  to  the  pub- 
lic alone,  which  can  be  enforced  only  by 
the  penalty  prescribed,  the  nonperformance 
of  which  does  not  subject  him  to  a  civil 
action  at  the  suit  of  a  private  person.   Ibid. 

Failure  to  obey  a  municipal  ordinance 
commanding  abutting  owners  to  remove 
snow  and  ice  from  the  sidewalks  fronting 
their  premises  creates  no  liability  to  a  pri- 
vate individual  who  suflers  injury  by  a  fall 
upon  the  sidewalk,  due  to  snow  and  ice. 
Heeney  v.  Sprague,  11  R.  L  456,  23  Am. 
Rep.  602. 

VHI.  Review  and  criticism  of  cases. 

One  who  does  nothing  injurious  to  others 
wUdi  he  is  by  law  forbidden  to  do,  but 
6L.K.A.(N.S.) 


simply  leaves  undone  something  beneficial 
to  others  which  he  is  under  no  obligation 
at  common  law  to  do,  cannot  be  made  to 
answer  in  damages  to  a  private  individual 
suffering  an  injury  which  would  have  been 
escaped  had  the  thing  been  done,  merely 
because  a  municipal  ordinance  has  com- 
manded the  doing  of  it;  for  the  power  to 
create  a  civil  liability  outside  the  common 
law  belongs  alone  to  a  sovereign  legisla- 
ture.   Ibid. 

It  was  declared  in  Vandyke  v.  Cincinnati, 
1  Disney  (Ohio)  532,  supra,  a  snow-and-ice 
case,  that  the  right  to  create  or  limit  a 
civil  liability  to  private  persons  suiTering 
injury  by  the  breach  of  a  duty  imposed 
upon  others  is  an  attribute  of  sovereignty 
alone,  and  does  not  exist  in,  nor  can  it  be 
deputed  to,  municipal  corporations  in  that 
state. 

This  principle  has  been  fully  accented  in 
Pennsylvania. 

Civil  duties  and  civil  remedies  can  neither 
be  imposed  and  given,  nor  taken  away,  by 
municipal  ordinances.  That  power  belongs 
to  the  legislature  only,  and  is  beyond  the 
reach  of  municipal  legislation.  Philadelphia 
&  R.  R.  Co.  V.  Ervin,  89  Pa.  71,  33  Am. 
Rep.  726. 

A  municipal  ordinance  creates  no  liability 
in  favor  of  one  injured  by  the  negligence  of 
another.  Philadelphia  ft  R.  R.  Co.  v.  Boyer, 
97  Pa.  91. 

A  miuicipal  ordinance  ci'eates  no  new 
civil  liability,  enforceable  at  common  law 
in  favor  of  one  injured  by  another  acting 
in  disobedience  of  if.  Davidson  v.  Schuyl- 
kill Traction  Co.  4  Pa.  Super.  Ct.  86. 

The  principle  was  invoked,  and  the  case 
of  Vandyke  v.  Cincinnati,  1  Disney  (Ohio) 
532,  was  cited,  by  the  supreme  court  of 
Pennsylvania  as  authority  in  deciding  Phil- 
adelphia &,  R.  R.  Co.  v.  Ervin,  supra.  But 
the  ordinance  therein  was  not  a  "snow-and- 
ice"  one,  but  one  which  required  the  owners 
of  wharves  on  the  Delaware  and  Schuylkill 
rivers  to  place  and  maintain  an  8-inch  cap 
log  on  each  of  three  sides  of  every  wharf. 
It  is  plain  that  such  an  ordinance  does  not 
call  for  the  performance  of  any  municipal 
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45  Neb.  467,  85  N.  W.  916;  Peters  T.  Bow- 
man, US  Cal.  345,  56  Am.  St.  Rep.  106, 
47  Pac  113,  598;  Cooper  v.  Overton,  102 
Tenn.  211,  46  L.R.A.  591,  73  Am.  St.  Rep. 
864,  52  S.  W.  183;  Ritz  t.  Wheeling,  45  W. 
Va.  267,  43  L.R.A.  148,  31  S.  E.  993;  Klix 
T.  Nieman,  68  Wis.  271,  60  Am.  Rep.  864, 
32  N.  W.  223;  Arnold  v.  St.  Louis,  152  Mo. 
183,  48  L.R.A.  291,  75  Am.  St.  Rep.  447, 
63  S.  W.  900 ;  Moran  t.  Pullman  Palace  Gar 
Oo.  134  Mo.  641,  33  JjJRA..  755,  56  Am.  St. 
Rep.  543,  36  S.  W.  659;  Smith  v.  Jacob 
Dold  Packing  Co.  82  Mo.  App.  9;  Gillespie 
T.  McGowan,  100  Pa.  149,  46  Am.  Rep.  365. 

Oaell,  J.,   delivered   the   opinion  of  the 
eourt: 
This  is  an  appeal  from  a  judgment  of  the 


supreme  court  of  the  District  of  Columbia, 
in  a  case  brought  by  the  appellant,  as  ad- 
ministratrix of  Arthur  J.  Sullivan,  deceased, 
against  the.  appellee,  Virginia  C.  Huide- 
koper,  to  recover  damages  for  the  alleged 
causing  of  the  death  of  the  intestate  of  the 
appellant. 

A  demurrer  was  filed  to  the  declaration, 
and  being  sustained,  the  plaintiff  has  taken 
this  appeal. 

The  facts  as  disclosed  by  the  declaration 
and  an  amendment  thereto  are,  in  substance, 
these:  Virginia  C.  Euidekoper  is  the 
owner  of^  a  parcel  of  land  in  block  146  of 
Burleith  addition  to  West  Washington, 
located  at  the  intersection  of  Thirty-seventh 
and  W  streets,  northwest,  over  which  flowed 
two  small    stoeams    of    water;    that  said 


duty;  but  that  it  is  a  police  regulation  for 
the  benefit  and  protection  of  such  persons 
•8  have  occasion  to  use  wharves.  It  is  like 
ordinances  requiring  guards  about  excava- 
tions, wellholes,  iMtchways,  and  elevator 
shafts.  The  court  distinguished  the  case 
from  mimicipal  ordinances  re|;ulating  the 
speed  of  railroad  trains  in  cities  of  which 
the  violation  is  evidence  of  negligence,  on 
the  ground  that  such  ordinances  only  put  in 
concrete  form  duties  already  arising  at  com- 
mon law,  whereas  no  common-law  duty  rests 
on  wharf  owners  to  adopt  any  particular 
method  of  construction.  The  presence  or 
absence  of  a  cap  log,  if  the  structure  is  gen- 
erally properly  and  safely  built,  is  of  no 
«nisequence. 

In  Minnesota  the  principle  has  been  re- 
pudiated. There  is  no  reason,  declared  the 
•upreme  court  of  that  state,  why  a  munici- 
pal ordinance  passed  for  the  benefit  and 
protection  of  persons  pursuant  to  a  char- 
ier authority,  and  not  inconsistent  with 
general  laws,  should  not  be  held  to  impose 
such  a  legal  duty,  obligatory  upon  all  com- 
ing within  the  municipal  limits,  that  a  civil 
action  for  damages  might  be  maintained  for 
a  breach  thereof,  as  in  the  case  of  like  stat- 
utory duties.  Bott  v.  Pratt,  33  Minn.  323, 
S3  Am.  Rep.  47,  23  N.  W.  237. 

The  Minnesota  tribunal  cited  the  cases 
of  Heeney  v.  Sprague,  11  R.  I.  456,  23  Am. 
Rep.  602,  and  Vandyke  v.  Cincinnati  and 
Philadelphia  &  R.  R,  Co.  v.  Ervin,  supra, 
and  said  they  arose  out  of  failures  to  obey 
m.unicipal  ordinances  enjoining  duties  du» 
to,  and  to  be  performed  for,  the  respective 
municipalities,  and  might  well  hav«  been 
decided  upon  that  ground  as  not  affording 
any  private  action  to  an  individual.  In  so 
far  as  they  hold  that  the  breach  of  a  mu- 
nicipal ordinance  passed  to  protect  persons 
will  not,  where  the  disobedience  of  an  act 
of  the  legislature  of  like  tenor  and  effect 
will,  give  a  civil  right  of  actifioi  to  an  in- 
jnr«d  individual,  they  are  disapproved.  Ibid. 

The  case  of  Bott  v.  Pratt,  supra,  was  fol- 
lowed in  Osborne  v.  McMastcrs,  40  Minn. 
lOS,  12  Am.  St.  Rep.  698,  41  N.  W.  643,  and 
dedared  to  be  well-settled  law  in  Minne- 
sota. 
«L.R.A.(NA) 


It  is  conceded,  recently,  said  the  supreme 
court  of  Tennessee,  that,  for  the  violation 
of  a  general  statute,  a  civil  action  will  lie 
at  the  instance  of  a  party  injured  thereby; 
but  It  is  insisted  that  this  is  not  true  with 
regard  to  the  violation  of  a  municiDal  ordi- 
nance. There  is  .much  diversity  of  judicial 
opinion  on  this  question.  The  cases  of  Bott 
v.  Pratt  and  Osborne  v.  McMasters,  supra; 
Hayes  v.  Michigan  C.  R.  Co.  Ill  U.  S.  228, 
28  L.  ed.  410,  4  Sup.  Ct  Reo.  369;  and  Sal- 
isbu^  V.  Herchenroder,  106  Mass.  458,  8 
Am.  Rep,  354, — hold  that  for  the  violation 
of  a  municipcil  ordinance  an  action  can  l>e 
maintained  by  a  private  individual  injured 
thereby.  The  oases  of  Philadelphia  &  R.  R. 
Co.  V.  Ervin,  89  Pa.  71,  33  Am.  Rep.  726; 
Flynn  v.  Canton  Co.  40  Md.  312,  17  Am. 
Rep.  603;  Heeney  v.  Sprague,  supra;  and 
Vandyke  v.  Cincinnati,  1  Disney  (Ohio) 
532, — take  the  contrary  view.  We  are  not 
called  upon  to  settle  the  question  in  this 
case,  because  the  trial  judge  simply  told 
the  jury  that,  if  they  found  that  plaintiffs 
in  error  had  failed  to  comply  with  the  or- 
dinance as  to  fire  escapes,  they  might  look 
at  tnat  fact,  in  connection  with  other  facts 
and  circumstances,  on  the  question  of  neg- 
ligence. We  do  not  think  plaintiffs  in  error 
can  complain  of  this.  Schmalzried  v.  White, 
97  Tenn.  44,  32  L.ILA.  782,  36  S.  W.  393. 

The  same  court,  a  little  later,  again  re- 
ferred to  the  question,  and  reviewed  the 
authorities  upon  it;  and,  though  leaning  to 
the  view  in  favor  of  a  liability  for  viola- 
tion, again  found  it  unnecessary  to  decide 
the  question  because  the  injury  did  not 
proximately  result  from  the  violation  of 
the  ordinance.  Weeks  v.  McNultv,  101 
Tenn.  495,  43  L.R-A.  186,  70  Am.  St.  Rep. 
693,  48  S.  W.  809. 

The  same  court,  in  1904,  in  Memphis 
Street  R.  Co.  v.  Haynes,  112  Tenn.  712,  81  S. 
W.  374,  in  respect  of  a  municipal  ordinance 
substantially  identical  in  terms  with  the 
so-called  "vigilant  watch"  ordinance  of  St. 
Louis,  Missouri,  took  up  anew  the  question 
under  annotation.  The  court  cited  the  cases 
of  Schmalzried  v.  White  and  Weeks  v. 
McNulty,  supra,  as  having  discussed  the 
authorities     without     deeming    it     neoea- 


206 


DISTRICT  OF  COLUMBIA  COURT  OP  APPEALS, 


Mab„ 


streets  were  so  eoqstructed  that  they  acted 
as  a  dam  to  the  water  flowing  over  the  land, 
causing  a  pond  to  be  formed  of  a  size  about 
250  feet  long  by  90  feet  wide,  with  a  depth 
varying  from  6  to  10  feet,  and  its  bottom 
being  covered  by  a  dangerous,  muddy,  and 
sticky  mire  2  feet  in  thickness ;  that  in  the 
immediate  vicinity  of  and  surrounding  the 
land  were  the  residences  of  a  large  number 
of  persons,  including  many  young  children 
of  a  tender  age;  that  the  pond  was  attract- 
ive to  young  children,  many  of  whom  were 
and  had  been  for  a  number  of  years  ac- 
customed to  play  about  and  wade  and  swim 
in  it;  that  no  efforts  were  made  to  drain 
off  the  water,  or  to  fill  in  the  depression, 
or  to  fence  in  the  pond;  that  all  these  facts 
were  known  to  Mrs.  Huidekoper;  that  the 


intestate  wias  a  child  of  tender  years,  in- 
capable of  exercising  ordinary  care  and  pru- 
dence, and  that,  being  ignorant  of  the-  dan- 
gerous character  of  the  pond,  he  went  to  the 
lot  with  other  children  on  June  8,  1904,  and 
fell  or  went  into  said  pond  and  was 
drowned;  and  that  the  child  left  surviving 
h'im  a  father  and  mother,  and  a  brother  and 
sister.  Damages  in  the  sum  of  $10,000  were 
claimed.  The  sole  assignment  of  error  is 
that  the  court  erred  in  sustaining  the  de- 
murrer of  the  appellee. 

It  is  contended  by  appellant  that  the  facts 
set  out  in  the  declaration  call  for  the  deter- 
mination by  a  jury  whether  or  not  the  ap- 
pellee was  guilty  of  negligence.  As  stated 
on  behalf  of  appellant,  the  primary  ques- 
tion here  involves  the  duty  of  a  landowner 


sary  to  decide  the  question.  It  then 
announced  that  at  the  April  term,  1903,  in 
the  case  of  Memphis  Street  R.  Co.  v.  Willi- 
ford,  it  had  held,  in  an  oral  opinion  deliv- 
ered by  Shields,  J.,  that  the  rule  with  re- 
spect to  statutes,  i.  e.,  that  their  violation 
constitutes  negligence  per  «e,  and  renders 
the  violator  liable  for  all  injuries  sustained 
by  a  private  individual  as  the  proximate 
result  of  the  violation,  was  also  the  rule 
with  respect  of  the  violation  of  valid  mu- 
nicipal ordinances  passed  pursuant  to  leg- 
islative authority.  The  court  then  pro- 
ceeded: We  have  again  examined  the  ques- 
tion but  deem  it  unnecessary  to  go  into 
an  extended  discussion  of  it.  To  what  has 
already  been  said  in  our  cases,  we  shall  only 
add  that  we  are  unable  to  find  any  con- 
vincing foKse  in  the  suggestion,  occurring 
in  many  of  the  cases,  that  a  distinction 
should  be  made  between  statutes  and  or- 
dinances in  respect  to  the  question  referred 
to,  on  the  ground  that  the  former  can  cre- 
ate a  cause  of  action  between  private  in- 
dividuals and  the  latter  cannot.  If  an  or- 
dinance is  passed  for  the  protection  of  in- 
dividuals composing  the  public,  as  distin- 
guished from  the  municipality  itself,  and 
is  within  the  legislative  power  of  the  cor- 
poration, and  any  member  of  the  public 
suffers  an  injury  peculiar  to  himself  by  rea- 
son of  the  violation  of  such  ordinance  by 
some  other  person,  it  is  difficult  to  see  why, 
on  any  sound  theory,  he  may  not  have  an 
action  therefor  against  the  offender.  Such 
ordinances  are  devised  for  the  purpose  of 
creating  rules  of  conduct  for  the  guidance 
of  the  people,  just  as  statutes  are;  and 
they  may  be  said  to  emanate  ultimately 
from  the  legislature,  since  municipalities 
exercise  no  powers  not  expressly  or  by  im- 
plication conferred  upon  them  by  that  body. 
The  Missouri  supreme  court  got  into  trou- 
ble in  recent  years  over  the  subject-matter 
of  this  note,  and  went-  through  a  long  and 
severe  struggle  before  it  got  free  of  its  dif- 
flculties.  It  began  by  admitting  that  it  is 
beyond  the  power  of  a  municipal  corpora- 
tion to  create  "a  civil  duty  enforceable  at 
common  law,"  for  this  is  an  exercise  of  the 
SL.R.A.(N.S.) 


power  of  sovereignty  belonging  to  the  state 
alone.  Fath  v.  Tower  Grove  4  L.  H.  Co. 
105  Mo.  637,  13  L.R.A.  74,  16  S.  W.  913. 

A  case  soon  afterwards  arose  in  which 
this  principle  was  affirmed  and  applied. 

In  Moran  v.  Pullman  Palaoe  '^r  Co.  134 
Mo.  641,  33  L.R.A.  755,  56  Am.  St.  Rep.  643, 
36  S.  W.  659,  the  owner  of  an  excavated 
stone  quarry  filled  with  water  and  covering 
substantially  an  entire  block  bounded  by 
four  streets  in  a  city  was  held  not  liable  for 
the  death  by  drowning  of  a  boy  who  had 
gone  to  bathe  there,  as  had  long  been  the 
custom  of  boys,  where  a  municipal  ordi- 
^nance  required  such  places  to  be  filled  up, 
or  fenced  to  prevent  persons  or  animals 
from  falling  therein,  under  penalty  of  a 
fine  and  liability  for  the  expense  of  the 
work  by  the  street  commissioner.  It  was 
held  that  this  ordinance  created  no  civil  ac- 
tion in  favor  of  an  individual;  and  the  cases 
of  Heeney  v.  Sprague,  11  R.  I.  456,  23  Am. 
Rep.  502;  Philadelphia  &  R.  R.  Co.  v.  Er- 
vin,  89  Pa.  71,  33  Am.  Rep.  126;  Vandyke 
V.  Cincinnati,  1  Disney  (Ohio)  5;i2;  Kirby 
V.  Boylston  Market  Asso.  14  Gray,  249,  74 
Am.  Dec  682;  Flynn  v.  Canton  Co.  40  Md. 
312,  17  Am.  Rep.  603;  and  Fath  v.  Tower 
Grove  &  L.  R.  Co.  «upro, — were  cited  as  au- 
thorities to  sustain  this  conclusion. 

After  this,  the  departure  from  a  long  line 
of  its  own  precedents  came  easy.  The 
course  and  outcome  of  the  struggle  are  set 
forth  in  the  following  cases: 

A  city  to  which  part  of  the  police  power  of 
the  state  has  been  delegated  has  a  right 
to  ordain  police  regulations,  and  to  punish 
their  violation  by  fine  and  imprisonment; 
but  it  cannot,  under  the  guise  of  exercising 
its  police  powers,  create  a  liability  from 
one  citizen  to  another,  or  create  a  civil  duty 
enforceable  at  common  law,  since  this  is  an 
exercise  of  sovereign  power,  belonging  to 
the  state  alone.  Sanders  v.  Southern  Elec- 
tric R.  Co.  147  Mo.  411,  48  &.  W.  856;  By- 
ington  v.  St.  Louis  R.  Co.  147  Mo.  673,  49 
S.  W.  876. 

The  legislature  may  delegate  to  a  munici- 
pality police  powers,  but  not  legislative  func- 
tions, of  making   laws  binding  upon  eiti- 
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to  a  child  who  is  a  trespasser  upon  his 
premises,  whether  there  is  any  duty  owed, 
and  if  so,  as  to  its  nature.  The  question 
presented,  while  interesting,  is  not  a  novel 
one,  and  the  books  are  full  of  cases  wherein, 
under  varying  phases,  the  courts  have  con- 
sidered it.  As  is.  to  be  expected,  there  is  a 
lack  of  uniformity  in  the  decisions,  but  we 
apprehend  that,  when  the  cases  are  con- 
sidered in  the  light  of  the  facts  of  each  case, 
the  differences  in  the  rulings  of  the  vari- 
ous tribunals  called  upon  to  pass  upon  such 
questions  are  more  seeming  than  real. 

In  the  case  at  bar  it  appears  that  a  land- 
owner knowingly  permitted  a  pond  about 
250  feet  long,  90  feet  wide,  and  from  6  to 
10  feet  deep  to  remain  upon  her  land,  whieh 
is  situated  at  the  intersection  of  two  streets 


in  or  near  a  suburb  which  is  an  extension  of 
the  city  of  Washington,  District  of  Coltim- 
bia.  So  far,  at  least,  as  this  case  is  con- 
cerned, we  deem  it  immaterial  whether  the 
pond  be  a  natural  or  an  artifieial  one.  It  was 
of  such  size,  and  children  were  so  accustomed 
to  play  about  it  and  wade  and  swim  in  it, 
that  the  element  of  an  unknown,  concealed, 
or  hidden  danger  is  also  absent.  Its  exist- 
ence and  its  use  by  children,  according  to 
the  declaration,  was  notorious,  and  must 
necessarily  have  been  known  to  those  liv- 
ing in  the  neighborhood, — to  the  parents  as 
well  as  to  the  children.  The  declaration  does 
not  state  the  age  of  the  child,  but  it  was 
conceded  at  the  hearing  and  appears  by  the 
opinibn  of  the  court  below  that  he  was 
about  ten  years  old.    Neither  is  it  averred 


zens  between  themselves  in  civil  proceed- 
ings. The  municipal  police  regulations  con- 
trol the  citizen  in  his  relations  to  the  city 
representing  the  public  at  large,  and,  for 
this  reason,  are  enforceable  by  fine  and  im- 

Srisonment;  but  laws  controlling  the  liabil- 
ly  of  citizens  inter  aese  must  emanate  from 
the  legislature,  in  whom  alone  the  power  is 
Tested  by  the  Constitution.    Ibid. 

A  provision  in  a  dty  charter,  whether 
granted  by  act  of  the  legislature,  or  adopted 
by  the  citizens  pursuant  to  an  article  of 
the  Constitution,  stands  upon  a  plane  to- 
tally different  from  a  municipal  ordinance 
ordained  under  the  police  power.  The  lat- 
ter creates  no  new  right  or  remedy  betweeo 
citizens;  it  is  enforceable  only  by  quasi 
civil-criminal  proceedings;  it  creates  a  mu- 
nicipal misdemeanor.  The  former  is  as  much 
a  statute  law  of  the  state  as  if  enacted  to 
that  end  by  the  legislature.  Sanders  t. 
Southern  Electric  R.  Co.  supra. 

It  makes  no  difference  whether  an  injury 
is  or  is  not  a  direct  result  of  a  violation  of 
a  municipal  ordinance  providing  that  driv- 
ers, motormen,  gripmen,  and  conductors  of 
street  cars  shall  vigilantly  watch  for  pe- 
destrians and  vehicles  on  or  nearing  the 
tracks,  and,  at  the  first  appearance  of  dan- 
ger, stop  the  car  in  the  shortest  possible 
time  and  space;  for  such  an  ordinance  can 
be  neither  the  comer  stone  of  liability,  nor 
evidence  of  common-law  negligence.  By- 
ington  V.  St.  Louis  R.  Co.  tupra. 

In  Murphy  v.  Lindelt  R.  Co.  153  Mo.  252, 
64  S.  W.  442,  the  Missouri  supreme  court 
adhered  to  its  ruling  that  the  municipal 
general  ordinance  of  the  city  of  St.  Louis, 
requiring  the  conductor,  motorman,  grip- 
man,  driver,  or  other  T<erson  in  charge  of 
any  street  car  to  keep  a  vigilant  watch  for 
vehicles  and  persons,  especially  children,  in 
front  of,  on,  or  approaching  the  track,  and, 
on  the  first  appearance  of  danger,  to  stop 
the  car  in  the  shortest  possible  space  and 
time,  afforded  one  injured  when  it  was  vio- 
lated no  aoflon  against  a  railway  company 
which  had  not  bound  itself  by  contract  to 
obey.  It  declined  to  overrule  the  prior  de- 
ebions  to  this  effect,  concerning  this  ordi- 
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nance,  notwithstanding  its  rulings  upon 
analogous  ordinances  as  to  the  power  of  St. 
Louis,  under  its  charter,  to  ordain  them. 
And  notwithstanding,  also,  it  had,  in  nu- 
merous uncited  cases  upon  other  municipal 
ordinances,  held  proof  of  violation  to  be 
proof  of  negligence;  since  in  none  of  these 
cases  was  a  recovery  allowed  merely  be- 
cause of  a  breach  of  the  ordinance,  but  the 
plaintiff  was  always  required  to  show  that 
such  negligence  was  the  oroximate  cause  of 
the  injury,  and  contributory  negligence  was 
always  a  defense. 

If  a  railroad  company  has  agreed  t^  obey 
a  municipal  ordinance  regulating  the  move- 
ment of  its  cars,  and  prescribing  the  con- 
duct of  its  employees,  when  an  accident  ap- 
pears imminent,  as  a  part  of  the  considera- 
tion for  the  grant  of  its  franchise,  or  for 
any  other  vuluable  consideration,  it  will  b« 
bound  thereby,  and  Uable  for  violating  its 
contract,  to  one  injured  thereby;  but,  if  no 
such  contractual  relation  exists, — ^if  such 
company  has  never  agreed  td  be  bound  by 
the  ordinance, — it  is  liable  only  under  the 
common  law;  for  the  municipality  cannot, 
by  ordinance,  create  a  ngfat  of  action  be- 
tween third  persons,  nor  enlarge  the  com- 
mon-law or  statutory  liability  of  citizens 
tnter  aese.  Holwerson  v.  St.  Louis  &  Sub- 
urban R.  Co.  157  Mo.  216,  246,  50  L.R.A. 
850,  67  8.  W.  770. 

In  Jackson  v.  Kansas  City,  Ft.  S.  &,  M.  R. 
Co.  157  Mo.  621,  80  Am.  St.  Rep.  650,  58  S. 
W.  32,  Burgess,  J.,  writing  for  a  majority 
of  the  court,  repudiated  the  doctrine  that 
it  was  necessary,  in  a  private  action  for  a 
persoiial  injury  occasioned  by  the  violation 
of  a  municipal  ordinance  by  a  street  rail- 
way company,  to  plead  and  prove  a  con- 
tract on  the  part  of  the  defendant  company 
to  be  bound  by  and  obey  the  ordinance. 
This  doctrine,  he  showed,  apoeared,  first,  in 
Missouri,  in  the  Fath  Case  (Fath  v.  Tower 
Grove  &  L.  R.  Co.  105  Mo.  537,  18  L.R.A. 
74,  16  S.  W.  913),  but  was  not  at  all  neces- 
sary to  that  decision,  because  in  that  case 
the  ordinance  which  was  violated  was  a 
part  of  the  defendant's  franchise;  and, 
moreorer,  the  doctrine  itself  was  not  dis- 


268 


DISTRICT  OF  COLUMBIA  COURT  OF  APPEALS. 


that  the  child  whil«  walking  along  the  high- 
way fell  into  the  pond;  so  the  question  of 
the  liability  of  the  appellee  had  the  child 
lost  his  life  while  lawfully  upon  the  street 
which  inunediately  bordered  upon  the  pond 
also  is  not  before  us.  The  facts  of  the  case 
render  inapplicable  many  of  the  authori- 
ties relied  upon  by  appellant  to  sustain  the 
proposition  that  the  duty  of  a  property 
•wner  to  a  child  trespasser  extends  so  far 
as  to  make  him  liable  for  maintaining  upon 
his  land  an  unfenoed  or  ungaajrded  pond  in 
or  near  the  extension  to  a  city,  the  existence 
•f  which  is  apparent  and  well  known. 

It  is  strenuously  insisted  that  the  facts 
in  this  case  bring  it  within  the  doctrine  laid 
«lown  in  Sioux  Ciiy  ft  P.  R.  Co.  y.  Stout,  17 
Wall.  667.  21  L.  ed.  745,  and  Union  P.  R. 


Co.  T.  McDonald,  162  U.  S.  262,  38  L.  edL 
434,  14  Sup.  Ct.  Rep.  019.  If  the  eontea- 
tion  is  correct,  it  will  end  the  controversy 
so  far  as  the  present  appeal  is  concerned; 
for  we  recognize  the  binding  force  of  these 
cases,  and  of  course  could  do  nothing  but 
fbllow  them.  If,  however,  it  should  re- 
quire an  extension  of  the  principle  laid 
down  in  those  cases  to  make  liable  the  ap- 
pellee, we  should  hesitate  to  so  rule. 

The  first  of  the  two  oases  is  the  one  eom> 
monly  known  and  referred  to  as  the  "turn- 
table case."  It  has  been  repeatedly  com- 
mented upon  by  the  courts  of  various  states, 
and,  while  quite  generally  reoognized,  there 
has  been  a  disinclination  to  extend  the  prin- 
ciple laid  down  to  cover  canes  where  the 
facts  are  quite  different.     In  hereafter  re- 


cussed  by  the  oonrt,  but  accepted  at  the 
outset  When  the  same  ordinance  again 
came  before  the  court,  in  Senn  v.  Southern 
R.  Co.  108  Mo.  142,  18/8.  W.  1007,  the  rec- 
ord failed  to  show  any  contractual  relation 
between  the  municipality  and  the  defend- 
ant railroad  company;  but,  says  Judge  Bur- 
gess, there  was  nothing  said  from  which  it 
can  even  be  inferred  that  the  doctrine  an- 
nounced in  the  Fath  Case,  supra,  was  in- 
tended to  be  approved.  JBut  the  learned 
judge  is  obliged  to  confess  that  the  doctrine 
he  is  considering  was  accented,  and  con- 
trolled^ in  the  cases  of  Sanders  ▼.  Southern 
t:iectric  R.  Co.  147  Mo.  411,  48  S.  W.  865; 
Byington  v.  St.  Louis  R.  Co.  147  Mo.  673, 
49  S.  W.  876;  and  Murphy  v.  LindeU  R.  Co. 
163  Mo.  262,  64  S.  W.  442.  But  these  cases, 
he  points  out,  all  rest  npon  the  authority  of 
decisions  in  actions  for  damages  against 
abutting  owners  for  injuries  due  to  ice  and 
snow  upon  sidewalks,  which,  by  municipal 
ordinance,  the  owners  were  required,  under 
penalty,  to  clear  and  keep  free,  and  had 
neglected  to  do;  or  cases  of  similar  ordi- 
nances, all  plainly  distinguishable  from  or- 
dinances passed  to  protect  life  and  prop- 
erty. The  Missouri  cases,  just  cited,  are 
alone  in  involving  the  violation  of  an  ordi- 
nance which  the  city  had  a  right  to  pass  as 
a  police  regulation.  The  distinction  be- 
tween a  municipal  ordinance  passed  for  the 
purpose  of  bringing  about  the  discharge  of 
a  general  municipal  duty,  such  as  keeping 
the  sidewalks  clear  of  snow  and  ice,  ana 
one  passed  under  the  police  newer  f6r  pro- 
tection of  life,  limb,  and  property,  is  em- 
phasized. The  violation  of  one  is  simply 
neglect  of  a  duty  to  the  public  at  large; 
of  the  other,  the  neglect  of  a  duty  to  every 
individual  in  the  class  intended  to  be  pro- 
tected. Judge  Burgess  concludes  that  the 
cited  cases  adhering  to  the  doctrine  men- 
tioned are  in  direct  and  irreconcilable  con- 
flict with  the  long  line  of  Missouri  cases 
making  the  violation  of  an  ordinance  of  the 
latter  kind  negligence  per  se;  and  he  in- 
vokes the  rule  of  stare  deoiais  against  them, 
as  well  as  the  authority  of  many  cases  from 
other  jurisdictions.  "The  violation  of  such 
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ordinances  being  negligence  per  se,  it  log- 
ically follows  that  actions  for  damages  for 
their  violation  may  be  based  thereon"  (p. 
643). 

In  Anderson  v.  Union  Terminal  R.  Co.  161 
Mo.  411,  61  S.  W.  87^  an  action  for  per- 
sonal injuries  asserted  to  have  been  sus- 
tained by  reason  of  the  alleged  negligence 
of  the  defendant  company  in  placing  upon 
and  lea^ng  in  a  street  in  Kansas  CSty  a 
pile  of  dnders  and  suhes,  the  trial  court 
admitted  in  evidence,  against  defendant's 
objection,  ordinances  of  the  city  (1)  making 
it  unlawful  to  deposit  cinders  in  the  street 
and  (2)  prohibiting  the  backing  of  any  train 
without  a  watchman  at  the  advancing  end, 
requiring  a  bell  to  ring  on  all  moving  trains, 
and  Umiting  the  speed  thereof.  There  was 
no  averment  In  the  petition  of  the  accept- 
ance of  these  ordinances  by  the  railroad 
company.  Robinson,  J.,  for  the  court,  ex- 
pressed the  opinion  that  it  was  ecTor  to  re- 
ceive these  ordinances,  under  the  rulings  in 
the  Sanders  and  Byington  Cases;  but  that 
this  error  was  cured  by  withdrawing  them 
from  the  consideration  of  the  jury  at  the 
close  of  the  testimony. 

The  coup  de  grace  was  given  in  the  Mis- 
souri supreme  court,  in  1903,  to  the  doc- 
trine of  the  Path,  Senn,  Sanders,  Byington, 
and  Murphy  Cases,  in  Riska  v.  Union  De-' 
pot  R.  Co.  180  Mo.  168,  79  S.  W.'  446,  when 
Burgess,  J.,  with  the  concurrence  of  all  his 
colleagues,  said  (p.  194) :  In  an  able  and 
exhaustive  opinion  by  Judge  Bland,  of  the 
St.  Louis  court  of  appeals,  in  the  case  of 
Gebhardt  v.  St.  Louis  Transit  Co.  97  Mo. 
App.  373,  71  S.  W.  448,  in  passing  upon  a 
similar  ordinance,  it  was  held  that  it  was 
a  police  regulation  conferring  a  right  of  ac- 
tion on  a  party  injured  in  consequence  of  a 
violation  of  it,  without  any  allegation  or 
proof  that  the  ordinance  had  been  accepted 
by  the  street  ear  company.  The  same  rule 
has  been  subsequently  reafHrmed  in  Meyers 
V.  St.  Louis  Transit  Co.  99  Mo.  App.  363, 
73  S.  W.  379,  and  in  Sepetowski  v.  St.  Louis 
Transit  Co.  102  Mo.  App.  119,  76  S.  W.  693, 
and  can  no  longer  be  regarded  as  an  open 
question  in  this  state.      ^OOQIC 
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f erring  to  prior  adjudications  of  otiier 
courts,  with  the  reasoning  and  conclusion 
of  wliioh  we  may  agree,  we  shall  limit  oar 
review  of  cases  to  those  decided  by  the  courts 
in  statee  recognizing  the  rule  laid  down  in 
the  two  cases  above  referred  to. 

In  Sioux  City  ft  P.  R.  Co.  v.  Stout,  supra, 
it  will  be  recalled  that  the  child  was  in- 
jured by  his  foot  being  caught  between  the 
fixed  rail  of  the  roadbed  and  the  turning 
rail  of  the  table,  while  playing  with  other 
boys.  The  boys  were  turning  the  table, 
which  could  have  been  prevented  by  locking 
the  turntable  when  not  is  use  by  the  com- 
pany. This  could  have  been  done  by  repair- 
ing a  broken  latch,  which  would  not  have  in- 
Tolved  any  considerable  expense  or  incon- 
venience.   The  court,  finding  that  the  turn- 


table was  a  dangerous  maefaine,  held  thai 
the  defendant  railroad  was  liable  for  the 
injuries  to  the  child,  although  he  was  a  tres- 
passer, because  by  reasonable  care  the  dan- 
ger could  have  been  obviated.  This  case  is 
not  analogous  to  that,  nor  in  our  opinion, 
do  the  faots  bring  it  within  the  principle 
there  laid  down. 

In  Union  P.  R.  Co.  t.  McDonald,  wpra, 
the  company  had  failed  to  fence  in  a  slack 
pit  kept  upon  its  land,  and  a  boy  was  burned 
by  falling  on  and  into  it.  The  slack,  on  its 
surface,  presented  no  sign  of  danger.  It 
also  appears  tiiat  a  statute  required  the  com- 
pany to  put  a  fence  around  its  slack  pit. 
Under  the  drcumstances  of  the  case,  which 
it  is  unnecessary  for  us  to  set  out,  the  court 
held  that  the  boy  was  not  a  trespasser,  and 


In  Gebhardt  v.  St.  Louis  Transit  Co. 
gitpra,  Bland,  P.  J.,  after  citing  the  line  of 
decisions  on  the  false  doctrine  of  the  San- 
ders and  Byington  Oases,  concludes  to  fol- 
low Jackson  v.  Kansas  City,  Ft.  S.  &  M.  R. 
Co.  157  Ho.  621,  80  Am.  St.  Rep.  650,  68  S. 
W.  32,  as  the  latest  controlling  decision  of 
the  supreme  court,  and  hold  that  the  St. 
Louis  vigilant  watch"  ordinance  is  a  police 
regulation;  and  an  injury  due  to  its  vio- 
lation affords  the  injured  party  a  right  of 
action. 

In  Myers  v.  St.  Louis  Transit  Co.  supra, 
Blaad,  P.  J.,  referring  to  the  doctrine  that 
the  St.  Louis  "vigilant  watch"  ordinance 
was  not  binding  upon  the  street  railway 
companies  until  accepted,  said:  At  one 
time  the  supreme  court  held  this  view;  but 
it  has  been  repudiated  by  later  decisions, 
and  the  ordinance  is  now  held  by  the  su- 
preme court  to  be  a  police  regulation  bind- 
ing upon  all  street  railways  operating  cars 
within  the  city  limits.  We  "had  occasion  to 
review  the  decisions  in  Gebhardt  v.  St. 
Louis  Transit  Co.  supra,  and  it  would  serve 
no  useful  purpose  to  repeat  that  review. 

In  McLain  v.  St.  Louis  Transit  Co.  100 
Mo.  App.  374,  73  S.  W.  909,  Reybum,  J., 
recurred  to  the  doctrine  once  more,  in  this 
wise:  Kor  can  we  recede  from  the  position 
assumed  in  the  Oebhardt  Oase,  or  yield  to 
the  contention  that  the  ruline  in  Jackson 
▼.  Kansas  City,  Ft.  ».  &  M.  R.  Co.  supra, 
did  not  undermine  the  Fath  Case;  or,  if  it 
appeared  to  have  that  effect,  all  that  the 
supreme  court  said  in  the  Jackson  Case 
about  the  principle  in  the  Fath  Case  was 
outside  the  decision,  because  the  judgment 
was  reversed.  It  would  seem  manifest  that, 
in  the  critical  review  of  the  doctrine  first 
announced  in  the  Fath  Case  and  subsequent 
cases  in  which  it  was  followed,  contained 
in  the  Jackson  Case,  the  supreme  court  con- 
cluded that  a  departui«  had  been  made  from 
numerous  prior  decisions,  and  that  the  Fath 
Case  should  be  and  wias  expressly  disap- 
(>rov«d  and  vigorously  condemned. 

In  Dolflnger  v.  Fishback,  12  Bush,  474, 
the  Kantnd^  court  of  appeals,  took  and,  on 
application  for  rehearing,  adhered  t^,  the  po- 
SLJLA.(NA) 


sition,  not  only  that  the  violation  of  a  mu- 
nicipal ordinance  of  the  city  of  Louisville, 
forbidding  drivers  to  leave  horses  unfas- 
tened and  unattended  in  the  streets,  did  not 
afford  any  private  action  to  a  traveler  in- 
jured in  person  and  property  by  a  runaway 
horse,  but  that  such  ordinance  was  incom- 
petent evidence  upon  the  question  of  the 
horse  owner's  negligence.  An  ordinance  of 
this  character,  it  declared,  was  a  mere  po- 
lice regulation,  and  only  an  expression  of 
opinion  of  city  officials,  who  had  no  power 
to  legislate  generally  on  the  subject. 

In  Knupfle  v.  Knickerbocker  Ice  Co.  84 
N.  Y.  488,  in  which  the  judgment  below  was 
reversed  for  error  in  charging  the  jury  that 
the  violation  of  a  municipal  ordinance  for- 
bidding horses  to  be  left  unattended  and 
unhitched  in  the  street  was  necessarily  neg- 
ligence, the  court  reviewed  the  prior  de- 
cisions. After  disposing  of  Brown  v.  Buf- 
falo &  S.  L.  R.  Co.  22  N.  Y..  191,  by  saying 
that  its  doctrine  had  been  repudiated  in 
Jetter  v.  New  York  &  H.  R.  Co.  2  Abb.  App. 
Dec.  468,  2  Keyes,  154,  as  well  as  in  subse* 
quent  cases,  and  citing  successively  Beise- 
gel  vv  New  York  C.  R.  Co.  14  Abb.  Pr.  N. 
S.  29,  and  McGrath  v.  New  York  C.  &  H. 
R.  R.  Co.  63  N.  Y.  622,  as  holding  the  vio- 
lation of  railroad-speed  ordinances  to  be 
some  evidence  short  of  conclusive  pf  neg- 
ligence, and  Massoth  v.  Delaware  &  H.  Ca- 
nal Co.  64  N.  Y.  524,  to  the  same  effect,  but 
with  a  statement  that  the  question  whether 
such  violation  was  per  se  negligence  was  an 
open  one  in  New  York,  the  rourt  announced 
that  the  result  of  the  dec!  Ions,  therefore, 
is  that  the  violation  of  the  ordinance  is 
some  evidence  of  negligence,  but  not  nec- 
essarily negligence.  Hence,  to  charge  un- 
qualifiedly tluit  it  was  necessarily  negli- 
gence is  to  go  too  far,  and  commit  reversi- 
ble error. 

This  case,  said  the  Minnesota  tupreme 
court,  held,  upon  division  of  the  court,  that 
the  result  of  the  decisions  in  New  York  is 
that  a  breach  of  a  munieqtal  ordinance  is 
evidence  merely  of  negUgenee,  to  be  consid- 
ered with  other  facts  in  the  case.  Bat  we 
do  not  regard  the  case  of  much  value  aa  an 
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had  not  been  guilty  of  contributory  n^li- 
gence.  Putting  aside  the  requirement  of  the 
statute  and  the  finding  that  the  boy  was 
not  a  trespasser,  we  do  not  think  that  the 
case,  nor  any  case  referred  to  in  the  opinion, 
is  controlling  as  to  this  case,  where  the 
facts  are  so  different.  We  are  not  dealing 
with  a  case  where  the  injury  is  caused  by 
negligence  in  properly  guarding  dangerous 
maiihinery,  or  by  a  concealed  dangerous  con- 
dition the  existence  of  which  was  not  and 
could  not  well  be  known  by  the  child.  We 
find  no  decision  of  the  Supreme  Court  of  the 
United  States  where  the  facts  are  the  same, 
or,  in  our  opinion,  sufficiently  analogous  to 
those  in  the  case  at  bar  to  ftid  us  to  ar- 
rive at  a  correct  conclusion  herein.  We 
therefore  turn  to  the  decisions  of  the  Federal 
and  state  courts,  and  find  many  cases  where 
the  fadts  are,  in  controlling  features,  sub- 
stantially the  same  as  those  in  the  case 
under  consideration.  While  there  is  a  lack 
of  uniformity,  as  might  be  expected,  the 
great  weight  of  authority  is  clearly  that  the 


landowner  is  not  liable  for  accidents  oc- 
curring under  a  state  of  facts  such  as  her« 
shown. 

In  Pekin  v.  McMahon,  154  111.  141,  27 
L.R.A.  206,  45  Am.  St.  Rep.  114,  39  N.  E. 
484,  the  court  held  the  city  of  Pekin  liable 
in  damages  for  the  death  of  a  boy  who  was 
drowned  in  a  pond  or  pool  on  a  vacant  lot 
owned  by  the  city.  Also,  in  Price  v.  Atchi- 
son Water  Co.  68  Kan.  651,  62  Am.  St.  Rep. 
625,  50  Pac.  450,  the  defendant  company 
was  held  liable  for  the  death  of  a  boy  who. 
without  negligence  on  his  part,  fell  in  and 
was  drowned.  The  company  maintained 
upon  its  grounds  deep  reservoirs  of  water,  in 
which  boys,  with  its  knowledge  and  consent, 
were  accustomed  to  fish,  no  reasonable  pre- 
cautions being  taken  to  prevent  accidents. 

Appellant  also  cites  4^e  case  of  Brinkley 
Car  Works  &  Mf^.  Co.  v.  Cooper,  60  Ark.  545, 
46  Am.  St.  Rep.  216,  M  S.  W.  154,  where 
a  boy  was  drowned  by  walking  into  a  pool 
of  water.  This  case,  in  view  of  the  facts  dis- 
closed, is  not  an  authority  to  sustain  the 


authority.    Bott  v.  Pratt,  33  Minn.  323,  53 
Am.  Rep.  47,  23  N.  W.  237.  I 

In  holding  a  property  owner  not  liable  to  . 
a  private  action  by  one  slipoing  and  fall- 
ing upon  ice  naturally  formed  upon  the  i 
sidewalk  in  front  of  his  premises,  when  he 
had  neglected  to  obey  a  municipal  ordinance 
requiring  owners  and  occupants  of  abutting 
property  to  clear  ice  and  snow  from  the 
sidewalks  in  front  of  their  premises,  the 
Maryland  court  of  appeals  reasoned  thus: 
The  duty  rests  upon  a  municipal  corporation 
to  keep  its  streets  in  safe  condition  for 
travel  It  is  clothed  with  the  power,  and 
given  the  means,  to  discharge  that  duty. 
In  exercising  that  power,  it  ordained  that 
abutting  owners  should  either  clear  away 
.the  snow  and  ice  from  fronting  sidewalks, 
or  be  charged  with  the  expense  of  doing  it, 
plus  a  stated  penalty.  It  thus  made  the 
abutting  property  owner  an  agent  to  per- 
form a  municipal  duty.  In  the  same  or- 
dinance the  police  were  required  to  cause 
the  snow  and  ice  to  be  removed  if  the  prop- 
erty dwners  neglected  to  remove  it.  The 
duties,  under  the  ordinance.  Of  property 
owners  and  police,  were  the  same  in  kind, — ' 
both  were  designated  agents  of  the  mu- 
nicipality to  perform  a  civic  duty.  The 
property  owner  was  no  more  liable  to  a 
private  action  in  a  given  case  than  a  po- 
liceman would  have  been.  Each  was  re- 
sponsible to  the  municipality  alone  for  neg- 
lect of  duty.  Flynn  v.  Canton  Co.  40  Md. 
312.  17  Am.  Rep.  603. 

The  supreme  court  of  Massachusetts 
reached  the  same  conclusion  by  like  reason- 
ing, in  Kirby  v.  Hoylston  Market  Asso.  14 
Gray,  249,  74  Am.  l^ac.  682. 

IX.  Conclusion. 

In  general,  any  failure  of  one  engaged  in 
6L.R.A.(N.S.) 


the  pursuit  of  his  own  business  to  comply 
with  precautionary  rules  or  regulations,  es- 
tablished by  competent  authority,  to  guard 
against  accidents  and  prevent  injuries  to 
others,  is,  in  legal  contemplation,  a  want 
of  ordinarv  care.  Philadelphia,  W.  &  B. 
R.  Co.  V.  Kerr,  25  Md.  521. 

Negligence  may  be  asserted  as  a  matter 
of  law  where  there  has  been  a  breach  of 
law  or  a  city  ordinance.  Norton  v.  Ittner, 
56  Mo.  351. 

When  a  statute  or  municipal  ordinance 
imposes  upon  any  person  a  specific  duty  for 
the  protection  or  benefit  of  others,  if  Iw 
neglects  to  perform  that  duty  he  is  liable 
to  those  for  whose  protection  or  benefit  it 
was  imposed,  for  any  injuries  of  the  char- 
acter which  the  statute  or  ordinance  was 
designed  to  prevent,  and  which  were  proxi- 
mately produced  by  such  neglect.  Osborne 
Ti  McMasters,  40  Minn.  103,  12  Am.  St. 
Rep.  698,  41  N.  W.  643. 

If  the  plain  intent  and  purpose  of  a  mu- 
nicipal ordinance  are  for  the  benefit  and 
protection  of  persons,  it  imposes  a  legil 
duty,  the  neglect  to  discharge  which  gives 
any  person  injured  thereby  a  right  of  ac- 
tion against  whoso  defaults  in  this  respect. 
But,  if  the  duty  enjoined  is  one  due  the 
municipality  or  the  public  at  large  only,  no 
right  of  action  accrues  to  an  individual 
from  a  failure  to  discharge  such  duty.  An 
illustration  of  the  first  class  of  cases  is  an 
ordinance  forbidding  horses  to  be  left  un- 
secured and  unguarded  in  the  public  streets ; 
and  an  illustration  of  the  second  class  of 
cases  is  an  ordinance  requiring  adjoining 
owners  and  occupants  to  perform  the  duty 
resting  on  the  municipality,  of  keeping  the 
sidewalks  free  froin  ice  and  snow.  Bott  v. 
Pratt,  33  Minn.  323,  63  Am.  Rep.  47,  23  N. 
W.  237. 

The  liability  incurri^  |^  (|M>i°ivate  person 
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broad  proposition  here  contended  for.  The 
pool  of  hot  water  was  covered  with  pieces  of 
bark,  and  could  not  be  seen.  In  Kinchlow 
V.  Midland  Elevator  Co.  67  Kan.  374,  46 
Pac.  703,  the  boy  was  injured  by  falling 
into  a  barrel  of  hot  water,  the  top  of  which 
was  level  with  the  surface,  the  covering  be- 
ing loose. 

But  the  reasoning  in  these  cases  does  not 
conuuend  itself  to  our  approval.  The  dan- 
ger of  children  who  go  to  swim  in  ponds  and 
other  bodies  of  water  is  remote,  and  acci- 
dents are  comparatively  of  rare  occurrence. 
To  hold  an  owner  of  real  estate  upon  which 
there  is  a  body  of  water,  liable  for  the  acci- 
dents that  may  happen  to  children  while 
trespassing;  thereon  would  be  to  plaxse  upon 
them  an  unfair  burden.  The  danger  is  one 
that  cannot  be  guarded  against  without  con- 
siderable expense  or  inconvenience. 

The  cases  holding  that  there  is  no  duty 
vpon  the  part  of  a  real  estate  owner,  upon 
whose  land  is  a  pond  "or  other  body  of  water, 
to  keep  his  land  safe  for  trespassers,  even 


when  those  trespassers  are  children,  seem  to 
us  to  be  founded  upon  and  supported  by 
reason, and  common  sense.  The  primary 
duty  to  guard  and  protect  a  child  against 
patent  and  unconcealed  dangers  devolves 
upon  the  parent,  and  not  upon  a  stranger. 
These  cases,  while  approving  the  so-called 
"turntable"  doctrine,  distinguish  between 
attractive  and  dangerous  machinery  and 
ponds  and  other  bodies  of  water  attractive 
to  children  and  not  free  from  danger. 

In  McCabe  v.  American  Woolen  Co.  124 
Fed.  283,  Affirmed  in  66  0.  C.  A.  69,  132  Fed. 
1006,  the  court  sustained  a  demurrer  and 
held  the  declaration  insufficient,  where  it  ap- 
peared that  the  defendant  maintained  an  un- 
guarded mill  trench  having  precipitous 
banks  near  the  house  of  the  father  of  the 
child  who  fell  in  and  was  drowned.  The 
court,  while  recognizing  the  Stout  and  Mc- 
Donald Cases,  said:  "The  case  at  bar,  how- 
ever, is  essentially  distinct  in  this  par- 
ticular. This  canal  was  permanent,  open, 
and  plain  to  view,  as  much  so  as  though  it 


BufTering  special  injury  by  the  violation  of 
a  municipal  ordinance  is  certainly  confined, 
if  it  exists  at  all,  to  cases  where  the  neg- 
lected duty  is  prescribed  for  the  benefit  of 
particular  persons,  or  of  a  class  of  persons, 
or  is  founded  upon  a  consideration,  emolu- 
ment, or  privilege  oonf erred;  it  never  ex- 
tends to  the  case  of  an  obligation  imposed 
without  consideration,  for  the  benefit  of  the 

fublic  at  large.  Heeney  v.  Sprague,  11  R. 
456,  23  Am.  Eep.  502. 

A  distinction  is  made,  or  at  least  sug- 
gested, in  Maryland,  between  cases  of  an 
active,  positive  violation  of,  and  a  passive 
neglect  to  comply  with,  a  municipal  ordi- 
nance, with  respect  of  a  private  action.  In 
the  former,  there  may  be  a  liability;  in  the 
latter,  none.  If,  for  instance,  one  makes 
an  excavation,  or  builds  an  obstruction,  in 
a  public  street  in  violation  of  a  municipal 
ordinance,  and  a  traveler,  without  fault,  is 
injured  in  conseqiience,  a  liability  to  the 
injured  party  ensues, — as  it  probably  would 
anyway  irrespective  of  the  ordinance;  but, 
if  snow  or  ice  forma  naturally  upon  the 
sidewalk,  and  the  adjoining  owner,  •Asugh 
commanSed  by  municipal  ordinance  to  do 
■o,  neglects  to  clear  it  away,  he  is  not  lia- 
ble to  one  injured  by  falling  tnereon.  This 
is  because  such  owner  did  not  cause  or  cre- 
ate the  nuisance, — it  arose  without  his  in- 
strumentality or  agency.  It  might  have 
been  otherwise  had  the  ice  formed  from 
water  flowing  from,  or  the  snow  have  been 
shoveled  from,  his  premises,  Flynn  v.  Can- 
ton Co.  40  Md.  312,  17  Am.  Rep.  603. 

In  private  actions  for  personal  injuries, 
for  instance,  municipal  ordinances,  and  vio- 
lations thereof,  are  admitted  in  evidence 
npon  the  question  of  defendant's  negligence, 
•on  the  theory  that  the  acts  commanded  or 
forbidden  express  an  opinion  of  the  munici- 
pal anthorities  that  they  are  needful  for,  or 
eL.R.A.(N.S.) 


inimical  to,  the  safety  of  the  public;  but, 
when  such  ordinances  are  plainly  not  passeii 
out  of  regard  for  public  safety,  but  for  a 
wholly  different  purpose,  it  is  obvious  that 
they  do  not  express  any  opinion  upon  the 
subject,  and  therefore  they  are  not  compe- 
tent evidence.  Shaffer  v.  Roeteh  (Pa.)  64 
Atl.  611. 

The  groimd  of  the  doctrine  that  the  vio- 
lation of  a  municipal  ordinance  designed  to 
promote  the  safety  of  individuals  ia  neeli- 
gence  per  ae  is  that  it  is  a  reasonable  regu- 
lation to  that  end.  It  is  valid  only  wlien 
reasonable,  and  whether  or  not  it  satisfies 
this  requirement,  is  a  judicial  question. 
Stafford  v.  Chippewa  Valley  Electric  R.  Co. 
110  Wis.  331,  86  N.  W.  1036. 

As  a  general  rule,  one  is  entitled  to  re- 
cover damages  for  an  injury  by  another's 
negligence  only  when  the  negligent  one  has 
done  or  left  undone  some  act  or  acts  in 
violation  of  a  dtity  he  owed  to  the  injured 
one.  It  is  not  enough  to  warrant  a  recov- 
ery in  an  action  of  negligence,  that  the  de- 
fendant was  guilty  of  a  breach  of  legal 
duty  to  someone  or  anybody.  It  must  ap- 
pear that  the  undischarged  duty. was  owing 
to  the  plaintiff,  either  alone  or  as  one  of 
many.  Zimmerman  v.  Baur,  11  Ind.  App. 
607,  39  N.  E.  299. 

The  violation  of  a  valid  municipal  ordi- 
nance enacted  to  protect  persons  and  prop- 
erty from  injury  is  such  a  breach  of  duty 
as  will  sustain  a  private  action  for  negli- 
gence if  other  elements  of  actionable  negli- 
gence concur.  Swift  &  Co.  v.  Fue,  66  III. 
App.  651. 

The  mere  disobedience  of  an  ordinance  is 
not  sufficient  to  warrant  a  recovery  for  per- 
sonal injuries;  1}ut  such  disobedience  must 
also  be  the  proximate  cause,  or  at  least  a 
contributing  cause,  of  the  injury.  Browne 
V.  Siegel.  a  *  Co.  W  Ill-,Aj.^oOgle 
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bad  been  a  natural  stream,  and  auggests 
nothing  whatever  which  would  change  the 
relations  of  the  parties  from  what  they 
would  have  been  Imd  it  been  a  brook  or  a 
river.  If  the  defendant  is  to  be  holden  to 
this  plaintiff  for  not  especiallj  guarding  it, 
then  the  customs- of  the  community  must  be 
changed  throughout,  because  it  is  impossible 
to  distinguish  this  canal,  for  the  purpose 
of  this  case,  from  a  river  or  a  brook,  a  hay- 
mow, an  ox  cart  left  in  a  farmer's  yard,  a 
high  ledge,  or  a  field  trends,  about  either  of 
which  children  may  happen  to  be  accustomed 
to  play.  We  think,  therefore,  that  this  canal 
was  an  object  of  such  a  character  that,  both 
from  the  reason  of  the  thing  and  the  cus- 
toms of  the  community,  the  defendant  was 
entitled  to  assume  that  the  plaintiff's  nat- 
ural guardians  would  protect  him  from  any 
dangers  attached  thereto,  as  they  easily 
oould  and  ought  to  have  done.  Therefore, 
on  account  of  the  various  distinctions  which 
we  have  pointed  out,  and  the  reasons  -which 
we  have  stated,  this  suit  cannot  be  main- 
tained." 

Peters  v.  Bowman,  116  Cal.  346,  66  Am. 
St  Itep.  lOS,  47  Pao.  113,  698,  was  a  case 
where  it  appeared  that  the  defendant  per- 
mitted a  pond  to  remain  on  his  premises  un- 
guarded and  unfenced.  Children  played 
upon  it,  and  one  of  them,  a  boy  of  eleven, 
while  floating  on  a  raft,  fell  off  and  was 
drowned.  The  court  also  recognized  and 
approved  the  "turntable"  cases,  but  said: 
"A  body  of  water,  either  standing  as  In 
ponds  or  lakes,  or  running  as  in  rivers  and 
credcs,  or  ebbing  and  flowing  as  on  the 
shores  of  seas  and  bays,  is  a  natural  object 
incident  to  all  countries  which  are  not  des- 
erts.    Such  a  body  of  water  may  be  found 


in  or  close  to  nearly  every  city  or  town  in 
the  land;  the  danger  of  drowning  in  it  is  an 
apparent,  open  danger,  and  knowledge  of 
which  is  common  to  all ;  and  there  is  no  just 
view  consistent  with  the  recognized  rights 
of  property  owners  which  would  compel  one 
owning  land  upon  which  such  water,  or  part 
of  it,  stands' or  flows  to  fill  it  up,  or  sar> 
round  it  with  an  impsnetrable  wall"  On 
a  petition  for  a  rehearing,  it  was  said: 
"A  turntable  is  not  only  a  danger  specially 
created  by  the  act  of  the  owner,  but  it  is  a 
danger  of  a  different  kind  to  those  which 
exist  in  the  order  of  nature.  A  pond,  al- 
though artificially  created,  is  in  no  wise 
different  from  those  natural  ponds  and 
streams  which  exist  everywhere,  and  which 
involve  the  same  dangers  and  present  the 
same  appearance  and  tiie  same  attrac- 
tions to  children.  ...  A  pond  can- 
not be  rendered  inaccessible  to  boys 
by  any  ordinaiy  means.  Certainly  no 
ordinary  fence  around  the  lot  .  .  . 
would  answer  the  purpose;  and,  therefore, 
to  make  it  safe,  it  must  either  be  filled  or 
drained.  .  .  .  But  ponds  are  always  use- 
ful, and  often  necessary.  .  .  .  Are  w« 
to  hold  that  every  owner  of  a  pond  or  reser- 
voir is  liable  in  damages  for  any  child  that 
comes  uninvited  upon  his  premises  and  hap- 
pens to  fall  in  the  water  and  drown  T  If 
so,  then  upon  the  same  principle  must  the 
owner  of  a  fruit  tree  be  held  liable  for 
the  death  or  injury  of  a  child  who  attracted 
by  the  fruit,  climbs  into  the  branches  and 
falls  out.  But  this,  we  imagine,  is  an  ab- 
surdity, for  which  no  one  would  contend; 
and  it  proves  that  the  rule  of  the  turntable 
cases  does  not  rest  upon  a  principle  so  broad 
and  of   such   rigid  application   as   counsel 


But  when,  in  an  action  for  personal  in- 
jury, it  is  established  that  a  municipal  ordi- 
nance was  violated,  and  that  such  violation 
was  the  proximate  cause  of  the  Injury,  it 
is  established  that  the  injury  was  wilfully 
inflicted.    Ibid. 

The  violation  of  an  ordinance  raises  no 
liability  for  an  injury  suffered  by  another, 
unless  such  injury  was  in  some  material  de- 
gree the  result  of  such  violation.  Laflin  & 
R.  Powder  Co.  v.  Teamey  (111.)  81  N.  E. 
51C 

The  violation  of  a  valid  mimicipal  regu- 
lation made  to  protect,  persons  or  property 
from  injury  is  of  itself  suflloient  proof  of 
such  a  breach  of  duty  as  will  sustain  a 
private  action  for  negligence,  if  the  other 
elements  of  aotionable  negligenoe  concur. 
Omaha  StreetR.  Co.  v.  DuvalT,  40  Keb.  29, 
58  N.  W.  831. 

Proof  of  the  violation  of  a  city  ordinance 
does  not  establish  a  cause  of  action  against 
the  violator;  but  it  is  evidence  bearing  on 
the  question  of  negligence.  Rainey  v.  New 
York  C.  &  H.  R.  R.  Co.  68  Hun,  496,  23  N. 
Y.  Supp.  80. 
6L.ILA.(N.8.) 


The  violation  of  a  municipal  ordinance 
does  not  afford  a  right  of  action,  unless  the 
person  complaining  thereof  was  within  the 
class  designed  to  be  protected,  and  the  in- 
jury he  sustained  was  such  as  the  ordinance 
aimed  to  prevent.  Zimmerman  v.  Baur,  II 
Ind.  App.  607,  39  N.  E.  299. 

Private  corporations  occupy,  in  respect  of 
the  police  power,  precisely  the  same  position 
as  private  individuals  engaged  in  similar  en- 
terprises. Platte  &  D.  Canal  &  Mil.  Co.  v. 
Dowell,  17  Colo.  376,  30  Pac.  68. 

Regulations  adopted  under  the  police  pow- 
er, to  protect  public  health  or  safety,  do  not 
necessarily  impair  the  obligations  of  cor- 
porate charter  contracts.     Ibid. 

The  reader  must  remember  that  the  doc- 
trines, principles,  and  conclusions  set  forth 
in  this  note,  while  true  in  the  respective 
jurisdictions  in  which  the  cases  cited  affirm 
them,  and  accepted  in  the  main  in  a  broad 
and  general  sense  elsewhere,  still  require 
testing  in  any  court  where  the  question  of  • 
particuUr  appUcation  a^e^  (^^^^^ 
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supposes.  The  owner  of  a  thing  dangerous 
and  attractive  to  children  is  not  always  and 
^universally  liable  for  an  injury  to  a  Child 
tempted  by  the  attraction.  His  liability 
beajs  a  relation  to  the  character  of  the 
thing, — whether  natural  and  common  or 
artificial  and  uncommon;  to  the  compara- 
tire  ease  or  difficulty  of  preventing  the  dan- 
ger without  destroying  or  impairing  the 
usefulness  of  the  thing,  and,  in  short,  to 
the  reasonableness  and  propriety  of  his  own 
conduct,  in  view  of  all  surrounding  circum- 
stances and  conditions." 

To  the  same  effect  is  the  ruling,  in  Sten- 
dal  V.  Boyd,  73  Minn.  53,  42  L.R.A.  288,  72 
Am.  St.  Rep.  697,  75  N.  W.  735,  where  the 
court  said:  "It  is  sought,  however,  to  hold 
the  defendant  liable  upon  the  facts  stated, 
apon  the  principle  of  the  'turntable  case*.' 
.  .  .  The  doctrine  of  the  turntable  cases 
is  an  exception  to  the  rule  of  nonliability 
of  a  landowner  for  accidents  from  visible 
causes  to  trespassers  on  his  premises.  If 
the  exception  is  to  be  extended  to  this  case, 
then  the  rule  of  nonliability  as  to  trespass- 
ers must  be  abrogated  as  to  children,  and 
every  owner  of  property  must,  at  his  peril, 
make  his  premises  childproof.  If  the  owner 
must  guard  an  artificial  pond  on  his  prem- 
ises, so>  as  to  prevent  injury  to  children 
who  may  be  attracted  to  it,  he  must,  on  the 
same  principle,  g^rd  a  natural  pond;  and, 
if  the  latter,  why  not  a  brook  or  creek,  for 
all  water  is  equally  alluring  to  children? 
If  he  must  fence  in  his  stone  qiurry  after 
It  fills  with  water,  so  that  children  cannot 
reach  it, — a  well-nigh  impossible  task, — 
why  should  he  not  be  required  to  do  it  be- 
lore;  for  a  stone  quarry,  with  its  steep  and 
irregular  sides,*  might  well  be  an  attractive 
auu  dangerous  place  to  children  ?  It  would 
seem  that  there  is  no  middle  ground,  and 
that  the  doctrine  of  the  turntable  cases 
ought  to  be  limited  to  cases  of  attractive  and 
dangerous  machinery.  .  .  .  We  are  of 
the  opinion  that  the  doctrine  of  the  turn- 
table cases  ought  not  to  be  applied  to  this 
case.  .  .  .  With  the  exception  of  the 
case  of  Pekin  v.  McMahon,  the  courts  of  last 
.resort,  including  those  which  recognize  the 
doctrine  of  the  turntable  cases,  have  uni- 
formly denied  the  liability  of  a  landowner 
for  injuries  to  trespassing  children  by  rea- 
son of  open  and  unguarded  ponds  and  ex- 
cavations upon  his  premises." 

In  Klix  V.  Nieman,  68  Wis.  271,  60  Am. 
Rep.  854,  32  N.  W.  223,  the  court  sustained 
a  demurrer  to  the  declaration,  holding  that 
the  owner  of  a  vacant  lot  in  a  city  is  under 
BO  obligation  to  fence  in  a  pond  on  such  lot 
in  which  surface  water  collects,  and  is  not 
liable  for  the  death  of  a  child  falling  into 
it,  while  at  play  on  the  lot.  -  It  was  there 
said:  "If  the  defendant  was  bound  to  so 
SL.R.A.(N.S.)  18 


fence  or  guard  the  pond,  upon  what  principle 
or  ground  does  this  obligation  restt  There 
oan  be  no  liability  unless  it  was  his  duty 
to  fence  the  pond.  It  surely  is  not  the  duty 
of  an  owner  to  guard  or  fence  every  danger- 
ous hole,  or  pond,  or  stream  of  water,  .on 
his  premises,  for  the  protection  of  persons 
going  upon  his  land  who  had  no  right  to 
go  there.  No  such  rule  of  law  is  laid  down  ' 
in  the  books,  and  it  would  be  most  unreason- 
able to  so  hold." 

In  Moran  v.  Pullman  Palace  Car  Co.  134 
Mo.  641,  33  L.R.A.  756,  66  Am.  St.  Rep. 
543>  36  8.  W.  669,  which  was  a  "pond"  case, 
the  same  doctrine  was  enunciated.  Th« 
court  said:  "The  gravamen  of  plaintiffs'  ao' 
tion,  in  substance,  is,  that  the  pond  was  at- 
tractive to  children,  who  were  accustomed 
to  bathe  therein;  that  it  was  a  dangerous 
place  by  reason  of  the  deep  hole  therein; 
that  defendants  knew,  or  might  have  known, 
of  the  danger  of  the  place  to  children,  and 
that  they  were  in  the  habit  of  bathing  in  the 
pond;  that  defendants  n^ligently  permitted 
the  pond  to  be  frequented  by  children,  to  re- 
main unguarded  and  unfenced,  neglected  to 
fill  said  excavation  and  to  fence  the  same, 
as  required  by  divers  ordinances  which  were 
pleaded;  and  such  failure  resulted  in  the 
death  of  plaintiffs'  son,  who,  entering  the 
pond  where  it  seemed  to  be  shallow,  fell  over 
into  the  deep  portion  and  was  drowned." 

In  a  later  case  (Arnold  v.  St.  Louis,  152 
Mo.  183,  48  L.R.A.  291,  75  Am.  St.  Rep.  447, 
63  S.  W.  900)  demurrers  to  a  petition  were 
held  properly  sustained  where  the  facts  dis- 
closed that  plaintiff's  intestates  were 
drowned  by  falling  through  the  ice.  It  was 
alleged  that  the  pond  was  unguarded  uid 
unfenced;  was  near  a  public  school,  and  was 
attractive  to  children,  who  were  in  the  habit 
of  skating  on  the  pond,  which  fact  was 
known  to  the  defendants. 

Witnout  citing  other  authorities,  we  are 
persuaded  that  the  conclusions  in  the  cases 
cited  and  the  reasoning  upon  which  they  are 
based  are  correct,  and  that,  in  a  case  such 
as  the  one  at  bar,  it  would  be  unjust  to  hold 
the  landowner  liable  for  the  death  of,  or 
injury  to,  a  child  of  ten  years  of  age.  We 
do  not  consider  that  the  appellee  was  negli- 
gent in  not  taking  steps  to  prevent  the  tres- 
passing upon  her  land  by  boys  of  such  age 
as  plaintiff's  intestate.  To  hold  landowners 
responsible  under  such  circnmstanoes  would 
be  to  impose  upon  them  an  oppressive  bur- 
den, and  shift  the  care  of  children  from  their 
parents  to  strangers..  Every  man  who  has 
been  brought  up  with  the  freedom  allowed  to 
American  boys  knows  that  you  might  as 
well  try  to  dam  the  Nile  with  bulrushes  as 
to  keep  boys  away  from  ponds,  pools,  and 
other  bodies  of  water.  As  is  well  said  in 
Gillespie  v.  MoQowan,  100  Pa.  144,  46  Am. 
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Rep.  866:  "Vacant  brick  yards  and  open 
lots  exist  on  all  sides  of  the  city.  There 
are  streams  and  pools  of  water  where  chil- 
dren may  be  drowned;  there  are  inequali- 
ties of  surface  where  they  may  be  injured. 
To  compel  the  owners  of  such  property 
either  to  inclose  it  or  fill  up  their  ponds  and 
level  the  surface,  so  that  trespassers  may 
not  be  injured,  would  be  an  oppressive  rule. 
The  law  does  not  require  us  to  enforce  any 
such  principle,  even  where  the  trespassers 
are  children.  We  all  know  that  boys  of 
eight  years  of  age  indulge  in  athletic  sports. 
They  fleb,  shoot,  swim,  and  climb  trees.  All 
of  these  amusements  are  attended  with  dan- 
ger, and  accidents  frequently  occur.  It  is 
part  of  a  boy's  nature  to  trespass,  especially 
where  there  is  tempting  fruit;  yet  I  never 
keard  that  it  was  the  duty  of  the  owner  of 
a  froit  tree  to  cut  it  down  because  a  boy 
trespasser  may  possibly  fall  from  ite 
branches." 

We  do  not  think  that  the  supreme  court 
intended  that  the  rule  laid  down  in  the 
"turntable"  and  "slack  pit"  cases  should  be 
extended  to  embrace  cases  such  as  is  the 
present  one.  We  do  not  think  that  appellee 
owed  any  such  duty  in  the  premises  to 
plaintiff's  intestate  aa  is  claimed.  Nor  do 
we  think  that  she  omitted  to  do  anything 
which  a  reasonably  prudent  person  would 
have  done. 

In  arriving  at  our  conclusion  we  hare 
not  overlooked  the  various  District  ordi- 
nances, police  and  health  regulations,  re- 
ferred to  in  appellant's  brief.  We  do  not 
think  that  these  extend  the  duty  or  obliga- 
tions owed  by  the  lot  owner  to  a  trespass- 
ing boy.  It  appears  that  the  District  of 
Columbia  was  made  a  defendant,  but  the 
only  judgment  appealed  from  is  that  in 
favor  of  the  defendant  Huidekoper. 

We  think  that  the  judgment  appealed 
from  should  be  affirmed,  with  costs.  And 
it  in  so  ordered. 
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GEORGETOWN       &       TENNALLYTOWN 
RAILWAY  COMPANY,  Appt., 

T. 

ELIZABETH  B.  SMITH,  Exrx.,  etc;,  of  Pe- 
ter A.  Smith,  Deceased. 

(25  App.  D.  C.  259.) 

Appeal — defect  in  pleading. 

1.  Refusal  to  direct  a  verdict  in  defend- 


ant's favor  cannot  be  rendered  erroneous  by 
suggesting  for  the  first  time  on  appeal  a 
fatal  defect  in  pleading  because  of  the  prior, 
dismissal  of  the  action  in  favor  of  one  of 
the  two  joint  defendants. 
Joint  defendants  —  dismissal  —  effect  on 
pleading. 

2.  The  dismissal  of  an  action  for  negli- 
gent injuries  in  favor  of  one  of  two  defend- 
ants sued  jointly  does  not  require  the  direc- 
tion of  a  verdict  in  favor  of  the  other  for 
fatal  defect  in  pleading. 

Street-car  passenger — ^projecting  arm — neg- 
ligence. 

3.  Whether  or  not  it  is  negligence  for 
a  passenger  on  a  street  car  to  permit  his 
arm  to  project  slightly  beyond  the  side  of 
the  car  is  a  question  for  the  jury. 

Street  car — passing  cars — negligence. 

4.  It  is  gross  negligence  for  a  street 
car  company  to  run  open  cars  past  each 
other  on  trabks  which  leave  only  3  inches 
between  the  cars,  with  a  running  rail  placed 
where  passengers  would  naturally  rest  their 
arms  on  the  side  next  the  passing  car. 
Street-car  passenger — danger  from  passing 

car. 

5.  Danger  of  being  hit  by  a  passing  car 
is  not  such  a  peril  as  a  passenger  on  a  street 
car  is  bound  to  anticipate. 

Instruction — unsupported   by   evidence — ^re- 
fusal. 

6.  It  is  not  error  to  refuse  an  instruc- 
tion which  there  is  no  sufflcient  evidence  to 
support,  and  which  is  against  the  more  nat- 
ural supposition  from  the  evidence  in  the 
case. 

Street-car  passenger — notice  of  conditions. 

7.  Tliat  one  injured  on  a  street  car  had 
been  in  the  habit  of  passing  over  the  road 
does  not  charge  him  with  knowledge  that  at 
the  point  of  the  accident  particular  cars 
come  within  3  inches  of  each  other  in  pass- 
ing. 

Charge — isolated  sentence. 

8.  When  the  charge,  taken  as  a  whole, 
is  fair,  an  appellate  court  should  not  labor 
to  sustain  an  objection  upon  a  sentence 
which,  taken  by  itself,  may  not  express  in 
the  happiest  terms  a  proposition  which  is 
correct. 

Carrier — avoidance  of  injury  to  passenger  in 
peril. 

9.  The  jury  must  determine  whether  or 
not  the  motorman  of  a  car  about  to  pass 
another,  seeing  the  arm  of  a  passenger  on 
the  latter  projecting  beyond  its  side  in  a- 
position  of  peril,  does  ererything  which  he 
should  do  to  prevent  an  accident. 

(April  4,   1905.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Supreme  Court  of  the  District 


Case  Note. — Exposure  by  passenger  inside 
of  street  car  of  part  of  his  body  beyond  side 
of  car. — ^It  has  been  held  not  to  be. negli- 
gence per  se  for  a  passenger  in  an  electric 
street  car  to  rest  his  hand  or  arm  upon  the 
(L.R.A.(N.S.) 


sill  of  an  open  window.  Schneider  r.  New 
Orleans  &  C.  R.  Co.  54  Fed.  466,  Affirmed  in 
8  C.  C.  A.  671,  13  U.  S.  App.  655,  60  Fed.  210. 
Resting  one's  arm  upon  the  window  sill 
of  a  street  car,  but  keeping  it  wholly  within 
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of  Columbia  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  recover  damages  for  the 
alleged  negligent  killing  of  her  husband. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  J.  Dariiiigton,  C.  C.  Cole,  B.  W. 
Parker,  and  R.  B.  Behrend  for  appellant. 

Messrs.  Douglass  et  Douglass  and  Levi  H. 
David,  for  apnellee: 

For  a  passenger  to  lean  or  rest  his  arm 
or  elbow  upon  the  sill  of  the  window  of 
a  street  car  is  not  contributory  negligence. 

P»rIow  V.  Kelly,  108  U.  S.  288,  27  L.  ed. 
726,  2  Sup.  Ct.  Rep.  555;  Barton  v.  St. 
liouie  A  I.  M.  R.  Co.  52  Mo.  257,  14  Am. 
Rep.  418;  Winters  v.  Hannibal  &  St.  J.  R. 
Co.  39  Mo.  475;  Moakler  v.  Willamette 
Valley  R.  Co.  18  Or.  189,  6  L.R.A.  656,  17 
Am.  St.  Rep.  717,  22  Pac.  948;  Summers 
V.  Crescent  City  R.  Co.  34  La.  Ann.  139,  44 
Am.  Rep.  419;  Dahlberg  v.  Minneapolis 
S.treet  R.  Co.  32  Minn.  404,  SO  Am.  Rep. 
686,  21  N.  W.  545;   Germantown  Pass.  B. 


Co.  V.  Brophy,  105  Pa.  38;  Chica^  &  A. 
R.  Co.  V.  Pondrom,  51  111.  333,  2  Am.  Rep. 
306;  Miller  v.  St.  Ixtuia  R.  Co.  5  Mo.  App. 
477;  Spenoer  v.  Milwaukee  &  P.  Du  Ch. 
R.  Co.  17  Wis.  488,  84  Am.  Dec.  768; 
Adams  v.  Washington  &  G.  R.  Co.  9  App. 
D.  C.  30;  Cullen  v.  Baltimore  &  P.  Pv.  Co. 
8  App.  D.  C.  69;  District  of  Columbia  v. 
Bos  well,  6  App.  D.  C.  402;  Greenleaf  v. 
Birth,  6  Pet.  302,  8  L.  ed.  406;  Tolson  v. 
Inland  &,  Seaboard  Coasting  Co.  6  Mackey, 
39,  Affirmed  in  139  U.  S.  557,  35  L.  ed.  272, 
11  Sup.  Ct.  Rep.  653;  Washington  &  G.  R. 
Co.  V.  Grant,  11  App.  D.  C.  107;  Metropoli- 
tan R.  Co.  V.  Falvey,  6  App.  D.  C.  180; 
Washington  &  G.  R.  Co.  v.  Harmon,  147  U. 
S.  571,  37  L.  ed.  284,  13  Sup.  Ct.  Rep.  557; 
City  &  Suburban  R.  Co.  v.  Svedborg,  20 
App.  D.  C.  543;  Inland  &  Seaboard  Coast- 
ing Co.  V.  Tolson,  139  U.  S.  657,  35  L.  ed. 
272,  11  Sup.  Ct.  Rep.  653. 

The  plaintiff  may  recover,  notwithstand- 
ing his  contributory  negligence,  if  defend- 


the  car,  cannot  be  declared  to  be  negligence 
as  matter  of  law,  although  the  aim  is 
thrown  out  of  the  window  by  a  jolt,  and  is 
struck  and  broken  by  another  car  on  an 
adjoining  track.  Germantown  Pass.  R.  Co. 
V.  Brophy,  105  Pa.  38. 

Some  authorities  go  a  step  further,  and 
hold  that  it  is  not  negligence  per  se  for  a 
passenger  to  expose  his  hand,  or  part  of  his 
arm,  outside  of  the  window  of  the  car. 
Francis  v.  New  York  Steam  Co.  114  N.  Y. 
380,  21  N.  E.  988;  Summers  v.  Crescent  City 
R.  Co.  34  La.  Ann.  139,  44  Am.  Rep.  419; 
Miller  v.  St.  Louis  R.  Co.  5  Mo.  App.  471. 

A  passcii<:er  on  a  horse  car  is  not  guilty 
of  contributory  negligence  by  letting  his 
arm  rest  upon  the  aill  of  an  open  window, 
with  the  elbow  projecting  out  of  the  car  a 
few  inches,  so  as  to  prevent  him  from  recov- 
ering for  an  injury  by  which  his  arm  is 
broken  by  a  car  on  an  adjoining  track  on 
account  of  the  narrowness  of  the  space  be- 
tween the  tracks.  Summers  v.  Crescent 
City  R.  Co.  supra. 

In  an  action  in  which  damages  were  re- 
covered for  an  injury  to  the  arm  of  one  who 
was  a  passenger  on  a  horse  car,  caused  by 
contact  with  an  upright  constructed  higher 
than  the  sills  of  the  car  windows  and  about 
3  or  4  inches  from  the  side  of  the  car,  and 
used  as  one  of  the  supports  for  a  hand  rail 
guarding  a  temporary  bridge  over  a  trench 
opened  in  the  street  parallel  with  the  car 
tracks,  the  court  properly  charged  that,  if 
the  passenger  sat  with  his  arm  out  of  the 
window,  and  it  thus  came  in  contact  with 
the  upright  and  was  broken,  it  would  not 
defeat  his  right  to  recover,  unless  they 
found  that  such  conduct  was  negligent. 
Trancis  v.  Kew  York  Steam  Co.  supra. 

The  Francis  Case  was  relied  on  in  Tucker 
V.  Buffalo  R.  Co.  53  App.  Div.  571,  65  N.  Y. 
Supp.  989,  Affirmed  in  169  N.  Y.  589,  62  N. 
E.  1101,  in  which  the  court  held  that  a 
street-car  nassenger  who  sits  beside  an  open 
•  L.R.A.(N.S.) 


window  reading,  with  his  arm  resting  on 
the  sill  and  extending  not  more  than  3 
inches  beyond  the  side  of  the  car,  and  with 
no  reason  to  suppose  that  a  car  on  an  ad- 
joining track  will  be  run  so  close  to  the  one 
in  which  he  is  riding  aa  to  injure  him,  can- 
not be  said  to  be  guilty  of  contributory  neg- 
ligence as  matter  of  law. 

But  it  was  held  in  Moore  v.  Edison  Electric 
Illuminating  Co.  43  La.  Ann.  792,  9  So.  433, 
to  be  negligence  per  se  for  a  passenger,  in 
the  nighttime,  to  extend  his  head  out  of  the 
window  of  a  street  car  to  determine  by  the 
color  of  the  car  whether  it  was  the  one  he 
intended  to  take,  instead  of  asking  the 
driver  of  the  car,  as  a  prudent  person  would 
have  done,  thereby  coming  into  contact  with 
a  pole  which  stood  about  8  inches  from  the 
window,  and  which  had  been  placed  in  the 
street  by  an  electric  light  company  with  the 
authority  of  the  city.  The  court  said:  'It 
has  been  well  said  that  a  passenger  is  pre- 
sumed to  know  the  use  of  a  seat  from  that 
of  a  window.  The  former  is  used  to  sit  in, 
the  latter  to  admit  light  and  air,  each  hav- 
ing its  separate  purpose.  The  seat,  he  may 
occupy  in  any  manner  most  comfortable  to 
himself;  the  window,  he  can  enjoy,  but  not 
occupy.  Its  use  is  for  the  benefit  of  all, 
not  for  the  comfort  of  him  alone,  who,  by 
accident,  has  gotten  nearest  to  it.  His  neg- 
ligence consists  in  putting  his  limbs  where 
they  ought  not  to  be,  and  expose  them  to 
be  broken,  without  his  ability  to  know 
whether  there  is,  or  not,  danger  approach- 
ing." 

And  a  passenger  is  guilty  of  negligence, 
as  a  matter  of  law,  in  extending  her  head, 
because  of  sudden  sickness,  through  a  win- 
dow of  a  trolley  car  above  the  wire-screen 
guard  covering  the  lower  half,  being  com- 
pelled, in  order  to  reach  the  opening,  to 
kneel  or  stand  upon  the  seat  which  extends 
lengthwise  of  the  car,  thereby  coming  into 
collision  with  a  trolley  pole  located  from  6 
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ant  might  have  avoided  the  injury  by  the 
exercise  of  reasonable  care. 

Washington  &  Q.  R.  Co.  y.  McDade,  136 
U.  S.  554,  34  L.  ed.  235,  10  Sup.  Ct.  Rep. 
1044;  Waehingtom  &  G.  R.  Co.  t.  Harmon, 
147  U.  S.  671,  37  h.  ed.  284,  13  Sup.  Ct. 
Rep.  667;  Inland  &  Seaboard  Coasting  Co. 
T.  ToUon,  139  U.  S.  551,  35  L.  ed.  270,  II 
Sup.  Ct.  Rep.  663;  Frauds  t.  New  York 
Steam  Co.  114  N.  Y.  381,  21  N.  B.  988. 

Duel],  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  en- 
tered upon  the  verdict  of  the  jury  in  favor 
of  the  i^pellee,  the  plaintiff  bek)w,  for  the 
sum  of  $9,000,  with  interest  from  January 
22,  1904,  and  for  costs. 

The  suit  was  brought  to  recover  the  sum 
of  $10,000,  damages  accruing  by  reason  of 


the  negligence  of  the  defendant,  ~which  re- 
sulted in  the  death  of  plaintiff's  husband. 
In  the  suit  as  originally  brought,  the  Dis- 
trict of  Columbia  was  made  a  codefendaot, 
tnit  the  court  directed  a  verdict  in  its  fa- 
vor and  the  railway  company  then  became 
sole  defendant.  The  facts  pertinent  to  the 
case  are  these:  The  deceased,  Peter  A. 
Smith,  was  the  husband  of  the  i^tpellee 
and  left  also  stirviving  him  five  chUdren, 
the  youngest  a  little  over  three  years  and 
the  oldest  not  quite  nineteen  years  of  ag*. 
The  accident  causing  his  death  occurred  on 
the  night  of  July  1,  1901.  The  deceased, 
a  carpenter  by  trade,  was  a  passenger  on 
one  of  defendant's  cars,  and  was  on  his  way 
from  Washington  to  his  home  at  Tennally- 
town.  The  car  was  what  is  known  as  a 
"panel"  car;  that  is,  one  which  could  ba 
used  as  a  closed  car  in  winter  and  an  open 


to  10  inches  from  the  side  of  the  car.  Chris - 
tensen  v.  Metropolitan  Street  R.  Co.  70  C. 
C.  A.  667,  137  Fed.  708. 

While  the  court,  in  South  Covington  & 
C.  Street  R.  Co.  v.  MeCleave,  18  Ky.  L.  Rep. 
1036,  38  S.  W.  1056,  considered  it  to  be  con- 
tributory negligence  for  a  passenger  on  an 
electric  car  to  extend  his  arm  out  of  the  car 
window  2  or  3  inches,  thereby  coming  into 
contact  with  an  iron  girder  of  a  bridge  over 
which  the  car  was  passing,  yet  it  was  held 
not  to  defeat  a  recovery  if  the  conductor 
saw  the  danger  the  passenger  was  in,  bat 
neglected  to  give  him  any  warning. 

The  question  whether  a  passenger  who 
puts  his  arm  out  of  a  street  car  window  is 
guilty  of  imputable  negligence  ordinarily 
presents  a  question  of  fact  for  the  jury. 
Cummings  v.  Wichita  R.  &  Light  Co.  68 
Kan.  219,  74  Pac  1104. 

It  was  held  to  be  a  question  for  the  jury, 
in  People's  Pass.  R.  Co.  v.  Lauderbach,  2 
Sadler  (Pa.)  187,  3  Atl.  672,  whether  a  pas- 
senger in  a  street  car,  who  sat  in  front  of  an 
open  window  with  his  elbow  resting  on  the 
window  sill  and  his  hand  grasping  the  up- 
right of  the  window  frame,  bis  arm,  thumb, 
and  hand  being  inside,  but  his  fingers  ap- 
proaching the  outside  of  the  car,  was  guilty 
of  contributory  negligence  in  having  his 
hand  in  that  position,  so  that  it  was  t^own 
out  by  the  shock  caused  by  the  car  of  an- 
other street  car  company  negligently  at- 
tempting to  pass,  and  which  struck  and 
scraped  along  the  side  of  the  car  in  which 
the  injured  passenger  was  riding. 

And  it  was  held,  in  Cummings  v.  Wichita 
R.  &  Light  Co.  supra,  to  be  a  question  for 
the  jury  whether  one  who  was  a  passenger 
on  an  open  electric  car,  occupying  a  front 
seat,  with  his  back  to  the  front  of  the  car, 
which  was  without  guards  on  either  side 
and  so  constructed  that  it  could  be  entered 
on  either  side,  was  guilty  of  negligence  in 
momentarily  leaning  his  head  out  of  the 
car  80  that  he  might  hear  more  clearly  what 
was  said  to  him  by  a  passenger  sitting  a 
few  seats  distant,  thereby  coming  into  col- 
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lision  with  a  trolley  pole  located  from  10  to 
12  inches  from  the  side  of  the  car. 

The  question  whether  negligence  can  be 
charged  against  a  passenger  on  an  over- 
crowded horse  car,  whose  hand  was  crushed 
while  extended  slightly  beyond  the  window 
of  the  car,  and  while  clutching  an  upright 
or  sash  of  the  window,  is  for  the  jury  to 
determine,  where  it  is  disputed  whether  hm 
hand  was  outside  of  the  window  all  of  the 
time,  or  was  extended  to  catch  hold  of  the 
upright  or  sash  to  hold  himself  ia  place 
after  the  car  had  run  off  the  track  and  was 
jolting  along  on  cobble  stones  for  two  blocks . 
without  any  effort  being  made  to  replace 
it  on  the  rails,  and  in  turning  a  comer  col- 
lided with  a  freight  car  standing  on  a 
switch  4  or  6  feet  from  the  car  tracks,  caus- 
ing the  injury.  North  Baltimore  Pass.  R. 
Co.  V.  Kaskell,  78  Md.  617,  28  Atl.  410. 

The  negligence  of  a  passenger  on  a  street 
car  in  sitting  with  his  elbow  and  arm  on 
the  window  sill,  with  his  wrist  and  hand 
outside  grasping  the  frame  of  tbe  window, 
where  it  was  struck  by  a  passing  car  which 
rubbed  against  the  one  m  which  the  in- 
jured passenger  was  riding,  is  entirely  a 
question  for  the  jury.  MiUer  v.  St.  Louis 
R.  Co.  5  Mo.  App.  471. 

And  the  negligence  of  a  passenger  in  rest- 
ing his  hand  on  and  partly  over  the  window 
sill  of  a  street  car  while  in  the  act  of  tak- 
ing a  seat,  where  it  is  struck  by  planks 
standing  upright  near  the  passing  car,  is  a 
question  for  the  jury  to  settle.  Dahlberg 
V.  Minneapolis  Street  R.  Co.  32  Minn.  404, 
50  Am.  Rep.  685,  21  N.  W.  545. 

Also,  the  negligence  of  a  passenger  who 
was  seated  by  an  open  window  in  a  trol- 
ley car,  in  placing  her  arm  on  the  sill  of  the 
window  so  that,  when  the  car  ran  upon  a 
switch  recently  constructed  for  temporary 
use,  it,  in  some  way,  was  struck  by  an  iron 
post  located  near  the  tracks,  is  a  question 
for  the  jury.  New  Orleans  &  C.  R.  Co.  ir. 
Schneider,  8  C.  C.  A.  671,  13  U.  &  App.  665,. 
60  Fed.  210. 
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ear  in  summer  hy  th«  removal  of  the  pan- 
els in  the  sides  of  the  car.  When  these 
panels  are  out  there  is  an  opening  from 
the  floor  almost  to  the  top  of  the  car.  Up- 
right posts  between  each  seat  hold  the  pan- 
els in  place  when  they  are  used  and  pro- 
vide a  support  for  a  running  rail  along  the 
sides  of  the  oar,  which  is  so  placed  that 
when  the  passengers  are  sitting  down  their 
arms  rest  oomfortablj  upon  the  running 
rod.  He  occupied  the  last  se&t  on  the  left- 
hand  side  of  the  car  which  was  going  north, 
and  was  sitting  with  his  head  back  against 
the  oar  and  his  arm  resting  on  the  nmning 
raiL  The  car  crossed  M  street,  going  up 
Thirty-second  street,  and  when  it  arrived 
at  Prospect  street,  which  runs  on  a  paral- 
lel line  with  M  street,  and  where  there  is  a 
slight  bend  in  the  road,  it  passed  a  car 
coming  in  the  opposite  direction.  The  de- 
ceased was  caught  between  the  cars  and 
drawn  out  of  the  one  in  which  he  was 
seated,  and  when  the  car  had  passed  he 
was  lying  dead  between  the  tracks.  As  is 
ustial  when  such  an  a«cident  occurs,  there 
is  more  or  less  conflict  in  the  testimony  as 
to  bow  the  aqcident  occurred  and  what 
transpired  just  before  and  just  after  it. 
After  the  accident  the  oars  were  pushed 
back  so  that  they  were  alongside  each  other, 
and  the  distance  was  measured  between 
these  uprights  on  each  oar  and  was  be- 
.tween  2%  ^^  3  inches.  The  space  between 
the  bolts  that  held  the  running  bar  was 
not  more  than  2%  inches.  These  large  oars 
had  been  operated  on  the  line  from  six  to 
twelve  months  prior  to  the  accident. 

Charles  H.  Williams,  a  witness  called  on 
behalf  of  plaintiff,  thus  describes  the  acci- 
dent: That  when  the  car  got  to  Prospect 
street  witness  heard  a  great  commotion; 
that  Prospect  street  runs  on  a  parallel  line 
with  M  street,  and  from  160  to  200  feet 
from  M  street,  and  runs  from  Thirty-sec- 
ond street  west  toward  the  University; 
thftt  it  does  not  cross  Thirty-second  street; 
that  witness  heard  a  great  commotion  and 
clanging  of  bells  on  the  car  coming  from  the 
north  going  towards  the  starting  place,  or 
statidn;  that  the  road  has  double  tracks; 
that  Thirty-second  street  is  of  medium 
width;  it  is  a  narrow  street;  it  is  called  a 
narrow  street;  that  just  as  you  get  to 
Prospect  street  there  is  a  slight  bend  in 
the  roaid;  that  just  as  the  car  came  around 
the  curve  he  heard  a  crash,  and  he  saw 
the  body  of  deceased  going  out  of  the  win- 
low  or  out  of  the  panel;  that  the  gong  he 
heard  sounded  was  one  of  the  foot  gongs 
on  the  front  platforms  of  all  the  cars;  that 
it  appeared  to  witness  that  the  noise  and 
all  the  commotion  was  from  the  platform 
of  the  car  coming  from  Tennallytown; 
that  after  this  ringing  of  bells  neither  car 
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came  to  a  full  stop  until  they  passed,  when 
the  body  of  the  deceased  dropped  out;  that 
witness  did  not  tell  what  struck  deceased; 
all  that  he  could  see  was  the  man  go  out 
of  the  window;  .  .  .  that  it  pulled  him 
out,  and  as  the  cars  passed  one  another 
something  sounded  like  the  crashing  and 
smashing  of  wood  as  one  was  passing  the 
other,  until  both  cars  could  separate  them- 
selves; that  witness  was  on  the  back  plat- 
form when  he  saw  the  body  of  deceased 
drop;  that  witness  cannot  be  positive  wheth- 
er the  body  went  out  over  or  under  the 
guard  rail;  that  the  car  going  south  was 
of  the  same  pattern  as  the  one  going  north; 
that  it  weu  a  large  car;  does  not  know  what 
they  weigh,  but  they  are  immense  big 
cars;  both  were  the  same  size;  that  both 
the  cars  came  to  a  standstill  after  the 
man's  body  went  out;  that  witness  went 
where  the  man's  body  lay;  that  to 
the  best  of  his  recoUecUon  it  was  on  all- 
fours  and  appeared  to  be  dead. 

On  cross -examinatdon  the  witness  tes- 
tified that  when  he  got  on  the  car  de- 
ceased's arm  was  resting  on  the  rail  and 
also  extending  out  over  the  rail,  but  he 
oould  not  tell  how  far,  and  his  head  was 
res1»ng  upon  his  fingers;  that  deceased's 
head  was  thrown  over  and  back  towards 
the  left  side,  resting  upon  his  fingers  or 
hands;  that  when  he  heard  the  noise  or 
confusion  he  looked  back  and  saw  the  body 
of  deceased  going  out  of  the  space  between 
the  two  uprights,  the  one  in  the  rear  and 
the  one  in  front  of  him;  that  when  he 
looked  around  and  saw  the  body  going  out, 
it  was  up  on  the  highest  part  of  the  car, 
above  the  rail;  that  part  of  the  body  was 
outside  and  pert  inside  of  the  car;  that  he 
did  not  know  or  see  how  the  body  got  into 
that  position;  that  the  bell  or  gong  on  the 
south-bound  car  gave  a  warning  before  it 
reached  the  north-bound  car,  and  witness 
heard  it  make  a  considerable  noise;  that 
about  that  time  the  witness  heard  the  con- 
ductor on  the  north-bound  car  holler  "Look 
out,  there;"  that  the  conductor  was  up  in 
front  collecting  fares. 

Several  other  witnesses  were  called  by  ap- 
pellee in  corroboration,  and  their  testimony 
is,  in  substance,  the  same.  It  may  be  added 
that  the  testimony  clearly  shows  that  the 
space  between  these  two  large  cars  when 
they  passed  on  the  part  of  the  line  where 
the  accident  occurred  was  of  not  more  than 
2  1-2  or  3  inches;  and  it  is  evident  that  the 
least  rocking  or  swaying  of  the  cars  brings 
them  in  contact.  That  this  is  a  dangerous 
place  for  these  large  cars  to  pass  is  shown 
by  the  testimony  of  witnesses  called  for 
both  parties.  Defendant's  motormen  tend 
conductors  who  were  in  charge  of  the  two 
cars  at  the  time  of  the  accident  were  called 
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M  witnesses,  and  their  testimony,  in  sub- 
stance, shows  that  as  a  rule  the  oars  were 
run  very  slowly  at  the  point  where  the  ac- 
cident occurred/  and  that  the  passengers 
were  warned  to  keep  their  arms  and  hands 
in.  At  the  time  of  the  accident  the  cani 
were  not  running  rapidly,  and  the  motor- 
man  on  the  south-bound  car  testified 
that  as  his  car  passed  the  north- 
bound car  he  saw  deceased  resting  his 
arm  on  the  seat  and  told  him  to  take 
it  down,  and  the  conductor  of  the  car 
in  which  deceased  wa«  a  passenger  testified 
that  he  was  collecting  fares  at  the  front 
of  his  oar,^and  called  out  to  the  passen- 
gers aa  the  cars,  met  to  keep  their  arms 
inside  of  the  car,  loud  enough  for  all  to  hear. 
It  also  appears  that  there  were  notices  post- 
ed in  the  cars  to  the  efiTect  that  passengers 
must  keep  their  arms  and  bodies  on  the  in- 
side of  the  lines  of  the  car.  The  reason 
g^ven  by  appellant's  employees  for  warning 
passengers  to  take  their  arms  off  the  rail 
wa«  beeause  the  cars  pass  so  close  that  it 
wag  not  safe  for  passengers  to  leave  their 
arms  on  the  rail. 

There  is  no  proof  that  the.  deceased  heard 
any  warning,  or  that.  If  warning  was  given 
and  heard,  it  was  in  time  to  enable  him  to 
avoid  the  danger.  Oth«r  passengers  did  not 
hear  any  warning  given.  Mr.  Hunt,  a  pa«- 
senger  on  the  same  oar  with  deceased,  testi- 
fies that  he  heard  nothing  said  or  done,  or 
any  gongs  ringing,  or  any  commotion  pre- 
ceding the  accident.  Mr.  McGill,  the  form- 
er register  of  wills  in  the  District,  and  a 
passenger  upon  the  same  car,  testifies  that 
there  was  a  general  ringing  and  clattering 
of  bells,  just  about  the  time  this  tihing 
occurred,  almost  simultaneously.  Mr.  Dix- 
on, who  was  sitting  right  behind  the  de- 
ceased on  the  same  side  of  the  car,  testi- 
fies that  the  deceased  had  his  arm  on  the 
rail,  the  usual  arm  rest,  and  was  noticing 
a  little  child  in  front  of  him;  that  the  de- 
ceased had  his  arm  resting  on  that  rail,  and 
he  did  not  notice  the  car  come  down  on  the 
other  track.  Mr.  Harding,  motorman  of  the 
car  on  which  deceased  was  riding,  testifies 
that  he  did  not  remember  whether  he  rang 
his  gong  or  not  at  the  time  of  the  accident, 
and  that  he  did  not  notice  whether  the 
motorman  of  the  south-bound  car  sounded 
his  gong.  It  will  be  seen,  therefore,  that 
there  was  more  or  less  conflict  of  testimony 
as  to  what  occurred  at  the  time  of  the  ac- 
cident. 

At  the  close  of  the  evidence  the  defend- 
ant's counsel  requested  the  court  to  grant, 
separately  and  severally,  eight  instructions 
to  the  jury.  Five  of  these  were  refused  and 
exceptions  duly  taken.  The  court  then 
charged  the  jury,  and  counsel  for  defend- 
ant excepted,  separately  and  severally,  to 
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four  paragraphs  of  the  charge.  The  asBign- 
ment  of  enors  is  based  upon  the  refusals 
to  charge  and  upon  such  parts  of  the 
charge  as  were  excepted  to.  The  al- 
leged errors  will  be  considered  in  order. 

1.  The  first  error  is  based  upon  the  re- 
fusal of  the  coiirt  to  instruct  the  jury  that, 
upon  the  whole  evidence  in  the  ease,  the  ver- 
dict should  be  for  the  defendant.  It  is  in- 
sisted that  it  was  error  to  refuse  this  in- 
struction, first,  because  of  a  fatal  defect  in 
the  pleadings,  and,  second,  on  occount  of 
contributory  negligence.  The  first  point 
grows  out  of  the  fact  that  the  District  of 
Columbia  was  joined  as  a  defendant,  and 
that  upon  motion  made  the  court  directed 
a  verdict  in  its  favor,  which  left  the  railway 
company  the  sole  defendant.  The  court 
commenced  his  charge  to  the  jury  by  a 
statement  of  this  fact,  and  no  objection  was 
made  to  it,  and  no  exception  taken;  and  the 
record  fails  to  disclose  that  the  question 
was  raised  at  all  in  any  way  before  the  trial 
court.  It  does  not  appear  that  counsel,  in 
asking  this  instruction,  suggested  that  one 
of  the  grounds  asked  for  the  direction  was 
that  a  verdict  had  been  directed  for  the  co- 
defendant.  The  objection  was  not  taken  in 
proper  form,  nor  in  proper  time.  Perry, 
i'leading,  p.  126;  Norman  v.  United  States, 
20  App.  D.  C.  494;  Washington  Gaslight 
Co.  V.  Lansden,  9  App.  D.  C.  508.  Aside 
from  this,  we  do  not  think  that  the  objec- 
tion oould  avail  the  appellant  had  it  been 
taken  in  proper  form  and  time. 

Referring  now  to  the  question  of  «on- 
tributory  negligence  as  the  ground  upon 
which  the  court  erred  in  not  directing  a 
verdict  in  favor  of  the  defendant,  we  are 
clearly  of  the  opinion  that  there  is  no 
force  to  the  contention.  When  passengers 
upon  railroads  operated  by  steam  have  re- 
ceived injuries  by  reason  of  the  protrusion 
of  their  arms  out  of  open  windows,  the 
courts,  in  considering  such  coses,  have  dif- 
fered as  to  whether  such  protrusion  is,  as 
matter  of  law,  contributory  negligence. 
There  has  also  been  some  conflict  of  de- 
cisions when  the  injured  persons  hav«  been 
passengers  upon  street  cars,  but  the  weight 
of  authority  is  that  the  question  of  negli- 
gence is  a  question  of  fact  for  the  jury,  and 
not  a  question  of  law  to  be  ruled  upon  by 
the  court. 

An  instructive  opinion  upon  this  question 
is  to  be  found  in  the  dissenting  opinion  of 
Judge  O'Brien,  of  the  New  York  court  of 
appeals,  in  Sias  r.  Rochester  R.  Co.  169  N. 
Y.  118,  66  L.R.A.  850,  62  N.  E.  132.  The 
case  went  off  on  a  question  other  than  that 
of  negligence,  in  reference  to  wbich  ques- 
tion a  majority  of  the  court  expressed  no 
opinion.  At  pasre  125.  169  N.  Y.,  p.  853.  JSB 
L.R.A.,  and  at  p.  133, 62  IT.  B.,  Judge  O^risB 


1905. 


GEORGETOWN  *  T.  E.  CO.  v.  SMITH. 


279 


*aid:  "The  defendant  was  engaged  in  ex- 
ercising a  franchise  for  the  conveyance  of 
the  public  by  operating  a  railroad  in  a  pub- 
lic street.  It  had  the  power,  and  it  was  its 
duty,  to  construct  the  railroad  in  such  a 
way  as  noi  to  endanger  the  safety  of  its 
passengers.  If  it  constructed  its  track  so 
close  to  a  tree  or  any  other  ^ysica.1  ob- 
struction as  to  endanger  the  safety  of  the 
traveling  public,  it  could  be  held  to  have 
neglected  its  duty,  and  to  have  been  want- 
ing in  that  degree  of  care  and  prudence 
whica  the  law  imposed  upon  it;  and  so  the 
courts  have  held  in  similar  cases."  And  at 
page  127,  169  N.  Y.,  p.  854,  66  L.R.A.,  and  at 
p.  134,  62  N.  E.,  he  said:  '^or.has  this 
court  ever  held  that  it  was  ooatributory 
negligence,  as  matter  of  law,  for  a  passen- 
ger .to  protrude  his  body  slightly  beyond  the 
side  of  a  street  car;  but  it  has  held  that 
the  conduct  of  the  passenger  in  such  cases, 
whether  negligent  or  otherwise,  is  a  ques- 
tion for  the  jury." 

Many  authorities  are  dted  in  support  of 
these  propositions. 

In  Elliott  V.  Newport  Street  R.  Co.  18 
R.  I.  707,  23  L.R.A.  208,  28  Atl.  338,  31 
Atl.  694,  a. passenger  riding  on  the  foot- 
board of  a  car  was  hit  by  a  trolley  pole, 
whidi  was  10 1-2  inches  distajit  from  the 
outer  edge  of  the  footboard,  thrown  off  the 
oar,  and  injured.  The  court  held  that  on 
the  testimony  it  oould  not  say,  as  matter 
of  Mw,  either  that  the  defendant  was  not 
negligent,  or  that  the  plaintiff  wa«  guilty 
of  negligence  which  contributed  to  the  ac- 
cident; ana  that  therefore  the  court  was 
not  warranted  in  directing  a  verdict  for  the 
defendant.  In  Cummings  v.  Worcester,  L. 
&  S.  Street  R.  Co.  166  Mass.  220,  44  N.  E. 
126,  it  was  held  that  a  street-car  passenger, 
riding  with  part  of  his  body  projecting  be- 
yond the  line  of  a  car,  cannot  be  held,  as 
matter  of  law,  to  be  guilty  of  negligence, 
or  to  have  assumed  the  risk  of  contact  with 
things  outside  of  the  car;  and  that  these 
questions  are  for  the  jury.  See  also  Pow- 
ers V.  Boston,  154  Mass.  60,  27  N.  E.  995; 
Miller  v.  St.  Louis  R.  Co.  5  Mo.  477;  Spen- 
cer V.  Milwaukee  &  P.  Du  Oh.  R.  Co.  17 
Wis.  488,  84  Am.  Dec.  768;  Summers  v.  Cres- 
cent aty  R.  Co.  34  La.  Ann.  139,  44  Am. 
Rep.  419;  Tucker  v.  Buffalo  R.  Co.  63  App. 
Div.  671.  6S  N.  Y.  Supp.  989,  AfBrmed  in  169 
N.  Y.  589,  62  N.  E.  1101. 

2.  Error  is  predicated  upon  the  refusal  of 
the  court  to  instruct  the  jury  that,  should 
they  find  from  the  evidence  that  the  de- 
ceased exposed  or  extended  his  arm  or  head, 
or  any  part  of  his  person,  beyond  the  outer 
part  of  the  car  to  such  an  extent  that  he 
was  struck  by  the  car  passing  in  the  op- 
posite direction;  and  that,  but  for  such 
action  on  his  part,  the  accident  would  not 
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have  happened, — they  should  And  for  the 
defendant.  There  was  no  error  on  the  part 
of  the  court  in  refusing  to  charge  this  prop- 
ositiMi.  In  t  Spencer  v.  lililwaukee  &  P. 
l)u  Ch.  R.  Co.  supra,  the  court  pertinently 
said:  "It  is  probably  the  habit  of  every 
person,  while  riding  in  the  cars,  to  rest  the 
arm  upon  the  base  of  the  window.  If  idie 
window  is  open  it  is  liable  to  extend  slight- 
ly outside.  This,  we  suppose,  is  a  common 
habit.  There  is  always  more  or  less  space 
between  ^e  outside  of  the  car  and  any 
structure  erected  by  the  side  of  the  track, 
and  must  necessarily  be  so  to  accommodate 
the  motion  of  the  cor.  Passengers  know 
this  and  regulate  their  conduct  accordingly. 
They  do  not  suppose  that  the  agents  and 
managers  of  the  road  suffer  obstacles  to  be 
so  placed  as  barely  to  miss  the  car  while 
passing." 

The  uncontradicted  testimony  shows  that 
the  space  between  two  of  these  can  was 
not  more  than  3  inches,  and  it  was  gross 
negligence  upon  the  part  of  the  appellant 
to  use  cars  which  almost  touched  when  they 
passed,  and  it  was  doubly  negligent  for  them 
to  run  such  cars,  with  the  panels  taken  out, 
with  a  running  rail  placed  where  the  pas- 
sengers would  naturally  rest  their  arms.  At 
the  very  least,  it  was  the  duty  of  the  com- 
pany to  see  that  one  of  the  cars  came  to 
a  full  stop  and  that  the  other  passed  very 
•lowly,  because,  as  is  well  known,  there  ia 
more  or  less  swaying  of  cars  when  in  mo- 
tion, and  the  peril  was  present  whenever 
two  open  cars  met  and  the  danger  was 
caused  by  their  very  close  proximity.  As 
was  said  by  the  court  in  Geitz  v.  Milwau- 
kee City  R.  Co.  72  Wis.  307,  39  N.  W.  866: 
"We  suppose  it  is  common  knowledge  that 
*  car  being  propelled  upon  a  railrocud  track 
will  be  swayed  by  the  inequalities  of  the 
track." 

3.  This  error  is  based  upon  the  refusal 
of  the  court  to  instruct  the  jury  that  if  the 
deceased  changed  his  position  after  the 
front  of  the  car  hod  passed  him  without 
striking  him,  and  that  by  suoh  change  of 
position  he  was  struck  by  the  car,  the  ver- 
dict should  be  for  the  defendant. 

Danger  of  being  hit  by  a  passing  car  is 
not  such  a  peril  as  a  passenger  on  a  street 
oar  is  bound  to  anticipate,  and  in  the  pres- 
ent case  if  there  was  the  ringing  of  gongs 
and  the  shouting  that  is  asserted  by  some 
of  the  witnesses  to  have  occurred  before  the 
deceased  was  struck,  it  would  be  quite  nat- 
ural for  him  to  shift  his  position,  although 
there  is  no  sufficient  evidence  to  warrant 
such  a  supposition.  A  more  natural  supposi- 
tion is  that,  if  part  of  the  car  passed  him 
in  safety,  the  swaying  of  the  oars  brought 
hhem  closer  together,  and  resulted  in  the 
relative  duwge  of  position  of  the  cars,  rather 
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than  in  any  change  in  the  position  of  the 
deceased.  There  was  no  error  in  the  refusal 
to  instruct  the  jury  on  this  point. 

4.  Tliis  error  is  hased  upon  the  refusal  of 
the  court  to  instruct  the  jury  that,  if  they 
found  the  deceased  had  been  in  the  habit 
of  passing  over  the  defendant's  road  at  the 
pla«e  of  the  accident,  that  would  justify  aa 
infM'ence  that  he  had  knowledge  of  the  space 
between  the  cars.  The  evidence  discloaea 
that  these  large  cars  had  been  in  use  from 
six  to  twelve  months,  but  there  is  no  evi- 
dence that  would  luuve  warranted  the  jury 
in  finding  how  frequently  he  had  been  a 
passenger;  and  even  if  he  had  been  a  daily 
passenger  there  would  be  no  inf  ereaoe  that 
he  had  knowledge  of  the  space  between  the 
cars.  He  might  have  been  on  the  cars  many 
times  without  seeing  two  of  tiieee  large 
cars  pass  at  this  dangerous  point  of  the  line, 
and  even  if  the  cars  had  passed,  he  might 
well  have  been  occupied  with  other  mat- 
ters, and  not  noticed  how  close  together 
the  cars  were  in  passing.  As  well  might  a 
passenger,  in  order  to  be  free  from  a  charge 
of  contributory  negligence,  be  required  to 
examine  the  trudcs,  including  the  wheels 
and  brakes,  the  motor,  the  oar  body,  the 
track,  the  competency  of  the  motorman, and 
everything  pertaining  to  the  operation  of 
the  line.  A  common  oarrier  of  passengers 
in  street  cars  cannot  shift  such  burdens 
upon  a  passenger.  It  is  tiie  duty  of  such  a 
carrier  to  oonatruct  its  railroad  and  to  use 
such  equipment  as  will  not  endanger  the 
safety  of  its  passengers.  The  fallacy  of  the 
proposition  advanced  by  this  request  to 
charge  is  so  self-evident  that  authorities 
are  not  required  in  support  of  our  position 
that  the  court  did  not  err  in  refusing  to 
charge  as  requested. 

6.  This  error  is  based  upon  that  portion 
of  the  charge  which  states  that  "the  whole 
question  seems  to  come  to .  the  jury  to  de- 
termine whether  or  not,  under  the  form  of 
oar  that  was  used  here,  with  the  width 
of  track  that  was  used  here,  with  the  style 
of  open  car  built  as  it  was,  and  with  this 
rail  in  the  position  it  was,  there  was  any- 
thing this  company  ought  to  have  done  as 
a  prudent  and  reasonable  person  to  prevent 
the  happening  of  an  accident  of  this  kind." 
We  do  not  think  there  is  any  force  in  the 
objection  raised  to  this  portion  of  the 
charge.  In  this  connection,  it  may  be  said 
that  the  charge  should  be  taken  as  a  whole, 
and,  when  that  carge  is  fair,  an  appellate 
court  should  not  labor  to  sustain  an  abjec- 
tion based  upon  a  sentence  which,  taken  by 
itself,  may  not  express  in  the  happiest  terms 
a  proposition  which  is  correct.  We  think 
a  fair  construction  to  be  placed  upon  the 
clause  objected  to  is  that  the  court  instruct- 
ed the  jury  that  it  was  for  it  to  determine 
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whether  the  company  could  have  done  any- 
thing in  reference  to  the  form  of  the  car 
used  and  the  space  between  the  tracks  which 
would  have  prevented  the  happening  of  the 
accident.  Reference  in  the  paragraph  is 
made  to  the  "open  car"  and  to  the  position 
of  the  raU,  and  tiie  court  was  correct  in 
leaving  it  to  the  jury  to  determine  whether 
such  a  car  and  such  a  rail  were  proper  un- 
der all  the  circumstances  of  the  case  as 
proved  by  the  testimony.  We  would  not 
be  warranted  in  sustaining  this  objection 
or  predicating  error  upon  this  portion  of 
the  charge. 

6.  Error  is  charged  because  the  court  in- 
structed the  jury  as  follows :  "But  notwith- 
standing that  fact,  although  the  plaintiff's 
intestate  may  have  been  clearly  at  fault  and 
negligent  in  putting  his  arm  out,  or  his  head, 
or  whatever  it  was,  yet,  if  the  defendant 
did  not  take  such  precautions  as  a  prudent 
and  reasonable  person  ought  to  take  to  pre- 
vent such  an  accident,  I  think  the  defend- 
cult  would  be  Uable." 

It  is  claimed  that  this  statement  strikes 
down  the  entire  dootrine  of  contributory 
negligence.  It  is  admitted  that  the  court, 
in  giving  the  seventh  instruction  asked  for 
by  appellant,  told  the  jury  that,  if  the 
plaintiff  was  guilty  of  contributory  negli- 
gence, he  could  not  recover  although  the  de- 
fendant was  found  guilty  of  negligence. 

We  think  the  charge  of  the  court  on  the 
question  of  contributory  negligence  was  em- 
inently fair.  We  think  that  there  is  noth- 
ing to  which  the  appellant  can  fairly  take 
exception  in  the  charge,  or  in  the  refusal 
to  charge,  upon  the  subject  of  contributory 
negligence.  Contributory  negligence  in  this 
case  is  based  upon  the  contention  that  the 
deceased's  arm  wa«  outside  the  car.  The 
weight  of  autluxrities,  ae  we  have  before 
stated,  ia  that  this  is  a  question  for  sub- 
mission to  the  jury.  Charges  much  more 
favorable  to  a  plaintiff  have  been  made  in 
this  iine  of  cases  and  sustained  by  the  ap- 
pellate tribunals.  For  example,  in  Tucker 
V.  Buffalo  R.  Co.  supra,  it  appeared  that  the 
plaintiff  e&t  by  one  of  the  open  windows 
of  the  car  with  his  elbow  resting  upon  the 
window  sill,  cmd  the  evidence  tended  to 
show  that  it  was  some  3  inches  outside  the 
line  of  the  car.  As  the  car  passed  another 
car  going  in  an  opposite  direction  on  the 
switch,  the  two  cars  came  close  to  each 
other.  The  court  charged  the  jury,  in  ef- 
fect, that  the  plaintiff  might  recover,  al- 
though he  was  riding  with  his  elbow  3 
inches  outside  the  car,  and  although  the 
cars  themselves  did  not  actually  collide. 
The  appellate  court  held  that  there  was  no 
error  in  this  charge. 

7.  The  last  error  is  based  upon  that  part 
of  the  charge  wherem  the  court  said:  t  F^ 
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the  plaintiff's  intestate  was  guilty  of  neg- 
Ugence,  and  was  in  a  position  of  apparent 
peril,  and  the  employees  of  the  defendant 
company  saw  that  position  of  apparent  peril 
in  time  to  have  prevented  the  injury,  it  was 
their  duty,  notwithstanding  the  negligence 
of  the  plaintiff's  intestate,  to  do  all  they 
ooald  to  prevent  the  accident.  If  they,  in 
that  condition  of  affairs,  failed  to  exerdse 
due  and  proper  care,  the  plaintiff  may  still 
recover.  I  want  to  make  clear  to  you  the 
other  propositioB  I  stated.  Notwithstand- 
ing the  plaintiff's  negligence,  if  the  defend- 
ant saw  that  he  was  in  a  position  of  peril 
by  reason  of  hia  own  negligence,  in  time  to 
have  prevented  the  accident,  and  did  not  do 
anytUng  that  they  ought  to  have  done,  he 
could 'still  be  allowed  to  recover,  because 
the  direct  result  of  the  negligence  of  the 
defendant  in  that  case  was  the  cause  of  the 
injury.  In  other  words,  a  man  cannot  run 
over  another  if  he  sees  him  in  a  perilous 
position,  provided  he  can  stop  before  he 
does  run  over  him.  It  is  the  same  way 
with  a  railroad  company.  They  could  not  in- 
jure this  party  if  they  saw  he  was  there  in 
a  perilous  position,  without  undertaking  to 
•top  their  cars  or  do  something  to  jH'event 
the  accident.  If  those  are  the  facts,  as  you 
find  them,  the  plaintiff  may  recover." 

We  think  that  the  general  proposition  laid 
down  in  these  paragraphs  is  a  correct  one, 
and  that  the  appellant  was  not  harmed  by 
the  statements  contained  therein.  In  view 
of  the  fact  that  the  court  left  the  ques- 
tion of  the  contributory  negligence  of  the 
deceased  to  the  jury,  and  by  their  verdict 
it  was  found  that  the  deceased  was  not 
guilty  of  any  negligence  which  contributed 
to  the  accident,  the  charge  here  objected  to 
amounts  to  nothing.  There  was,  however, 
we  think,  evidence  which  rendered  such  in- 
struction proper.  The  motorman  of  the  ap- 
proaching car  testifies,  in  substance,  that  he 
saw  the  deceased,  and  at  least  one  other 
passenger,  with  their  arms  resting  on  the 
rail,  and  that  he  warned  them  to  take  them 
in.  In  view  of  this,  it  was  for  the  jury 
to  determine,  under  proper  instructions, 
whether  everything  was  done  to  prevent  the 
accident.  It  was  for  the  jury  to  determine 
whether  the  motorman,  seeing  the  perilous 
position  of  the  deceased,  should  not  have 
endeavored  to  stop  his  car.  We  have  said 
that  we  believe  it  was  negligence  on  the 
part  of  the  appellant  not  to  stop  one  of 
the  cars  when  two  cars  were  about  to  pass 
at  the  point  where  the  accident  occurred. 
We  have  oafefully  considered  the  entire 
charge  of  the  ooiut,  and  have  come  to 
the  conclusion  that  it  was  eminently  fair, 
and  that  the  appellant  has  no  good  ground 
for  its  insistence  that  in  its  instructions  to 
5L.R.A.(N.S.) 


the  jury,  or  in  its  refusal  to  give  addRiooal 
instructions,  any  error  was  committed. 

No  error  having  been  committed,  it  fol- 
lows that  the  judgment  of  the  court  below 
should  be  affirmed,  with  costs,  and  it  is  so 
ordered. 

Writ  of  error  ^smissed  by  Supreme  Court 
of  United  Stotes  April  23,  }90e. 


IOWA  SUPREME  COURT. 
JULIA  A.  HAYILANS 

V. 

MARY  0.  HAVILAND  et  al.,  Appta. 
(—  Iowa,  — ,  106  N.  W.  364.) 

Will— Ufe  estate. 

1.  A  life  estate,  and  not  a  fee.  Is  given 
to  testator's  wife  by  a  provision  in  his  will 
giving  her  his  property  "for  her  exclusive 
use  and  benefit  during  her  life,"  and  after 
her  death  whatever  remains  to  be  divided 
among  testator's  children. 

Same — ^vested  remainder. 

2.  The  estates  of  the  remainder-men 
vest  at  the  death  of  the  testator,  under  a 
will  conveying  property  to  the  exclusive  use 
of  testator's  wife  during  her  life,  and  after 
her  death  what  remains  to  be  "equally  di- 
vided among  my  children." 

Deed— conditional  delivery. 

3.  A  deed  by  an  heir,  conveying  his  in- 
terest in  the  estate  to  his  mother,  which  is 
executed  on  the  express  condition  that  it 
shall  not  be  effective  until  executed  by  the 
other  heirs,  is  without  effect,  although  de- 
livered, if  not  so  executed. 

(November  17, 1906.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Webster  Coun- 
ty in  plaintiff's  favor  in  a  suit  to  set  aside 
a  deed  and  establish  an  interest  in  real  es- 
tate.   Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Farrell  &  Price  for  appellants. 
Mr.  William  T.  Chantland  for  appellee. 

Sherwin,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

A.  J.  Haviland  and  Mary  C.  Haviland 
were  husband  and  wife.    In  1886  A.  J.  Havi- 


Note. — The  question  as  to  the  quantity  of 
the  estate  of  tne  first  taker  under  a  devise 
or  bequest  for  and  .during  the  natural  life  of 
a  person,  with  a  gift  over  of  what  remains, 
is  discussed  in  the  case  note  to  Roberts  v. 
Roberts,  1  L.R.A.{N.S.)  782;  and  the  ques- 
tion as  to  the  power  to  create  a  vested  re- 
mainder notwithstanding  the  life  tenant's 
power  to  dispose  of  the  entire  property  dur- 
ing his  lifetime,  in  the  case  note  to^BaU  v, 
Holland,  1  LJR.A.(N.8.)  1006.  ^*^S 
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land  executed  »  will  which  contained  the 
following  clauses:  "First.  I  order  and  di- 
rect that  my  executors  hereinafter  named 
pay  all  my  just  debts  and  funeral  expenses 
as  soon  after  my  decease  as  conveniently 
may  be.  Second.  After  the  payment  of  such 
funeral  expenses  and  debts,  I  give,  devise, 
and  bequeath  to  my  wife  Mary  C.  HavUand 
all  my  property,  real  estate  and  personalty, 
wherever  the  same  may  be  found,  for  her 
exclusive  use  and  benefit  during  her  life  and 
after  her  death  and  funeral  expenses  are 
paid  what  remains  to  be  equally  divided 
between  my  children,  except  the  following 
articles  which  are  to  be  given  to  the  parties 
hereinafter  named  by  my  wife  Mary  C.  Hav- 
iland  after  my  death  as  soon  as  practi- 
cable." The  property  specifically  devised 
in  the  last  clause  were  articles  of  personal 
property,  which  are  not  involved  in  this  ac- 
tion. The  will  named  executors,  and  asked 
that  they  be  allowed  to  sell  at  public  or 
private  sale  without  accounting  to  the  pro- 
bate court.  A.  J.  Haviland  died  in  1888, 
leaving  his  widow,  Mary  C  Haviland,  three 
sons,  Willy  C.  Haviland,  Elmer  E.  Haviland, 
and  Perry  A.  Haviland,  and  two  daughters, 
Lucy  J.  Black  and  Mary  E.  Humpherys. 
Elmer  E.  Haviland  died  intestate  and  with- 
out issue  in  1891,  leaving  a  widow,  Julia 
A.  Haviland,  the  plaintiff  herein.  Mary  C. 
Haviland,  the  widow  of  A.  J.  Haviland, 
died  intestate  in  May,  1901,  A.  J.  Havi- 
land died  seised  of  the  property  in  con- 
troversy; it  being  commonly  known  as 
the  "Haviland  nursery  property."  On  the 
17th  day  of  April,  1891,  Elmer  E.  Haviland 
and  the  plaintiff,  his  wife,  executed  a  deed 
quit-claiming  to  Mary  C.  Haviland  all  of 
their  interest  in  the  land  in  controversy. 
This  suit  was  commenced  in  1902 ;  the  plain- 
tiff alleging  that  the  deed  was  procured  by 
fraud,  that  it  was  never  completely  execut- 
ed or  delivered,  and  that  it  was  without  con- 
sideration. The  trial  court  itound  that  the 
conveyance  was  never  completed  or  delivered, 
that  the  will  of  A.  J.  Haviland  created 
a  life*  estate  only  in  his  widow,  Mary  C. 
Haviland,  and  found  the  plaintiff  to  be  the 
owner  of  an  interest  therein.  It  is  contend- 
ed by  the  appellants  that  the  second  clause 
of  the  will  devised  to  Mary  C.  Haviland  an 
estate  in  fee,  but  we  are  clearly  of  opinion 
that  nothing  more  that  a  life  estate  was  de- 
vised to  her.  The  will  gave  to  her  the  prop- 
erty for  her  "exclusive  use  and  benefit  dur- 
ing her  life."  Language  coiild  hardly  have 
been  selected  which  would  have  been  plainer 
or  more  unequivocal,  and  we  do  not  think  it 
necessary  to  again  discuss  the  principles  gov- 
erning the  construction  of  wills,  or  review  the 
many  cases  cited  by  the  appellants  in  sup- 
port of  their  contention.  Our  conclusion, 
that  only  a  life  estate  was  devised  by  this 
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clause  of  the  will  is  fully  sustained  by  the 
following  cases:  Rowe  v.  Rowe,  120  Iowa, 
17,  94  N.  W.  258;  Podaril  v.  Clark,  118 
Iowa,  264,  91  N.  W.  1091 ;  Baldwin  v.  Mor- 
ford,  117  Iowa,  73,  90  N.  W.  487;  Smith  v. 
Runnells,  97  Iowa,  66,  65  N.  W.  1002;  Re 
Proctor,  95  Iowa,  172,  63  N.  W.  670;  Jordan 
V.  Woodin,  93  Iowa,  453,  61  N.  W.  948; 
Stivers  v.  Gardner,  88  Iowa,  307,  55  N. 
W.  616.  If  power  to  sell  can  be  implied 
from  the  language  of  this  clause,  it  is  very 
clear  that  sale  oould  only  be  made  for  the 
purpose  of  her  "support,  comfort,  and  main- 
tenance." In  Baldwin  v.  Morford,  supra, 
the  will  expressly  gave  authority  to  sell 
for  such  purpose,  and  we  held  that,  not- 
withstanding this,  a  life  estate  only  was  de- 
vised. 

The  appellants  further  contend  that,  if 
the  will  created  a  life  estate  only  in  Mary 
C.  Haviland,  no  interest  vested  in  the  chil- 
dren until  the  termination  of  tue  life  es- 
tate, and,  Elmer  £.  Haviland  having  died 
before  his  mother,  that  the  plaintiff  is  en- 
titled to  nothing  as  his  surviving  widow. 
If  the  remainder  after  the  particular  es- 
tate of  Mary  C.  Haviland  was  vested  abso- 
lutely at  the  death  of  the  testator  and  the 
time  of  distribution  and  enjoyment  was 
alone  postponed,  the  interest  which  the 
plaintiff  now  claims  as  the  surviving  widow 
of  Elmer  E.  Haviland  was  properly  decreed 
her;  but,  on  the  contrary,  if  the  estate  it- 
self did  not  vest  in  the  children  until  the 
termination  of  the  life  estate,  she  is  entitled 
to  nothing,  because  of  her  husband's  death 
before  the  death  of  his  mother,  and  hence 
before  the  termination  of  her  estate.  We 
think  there  can  be  no  serious  question  aa 
to  the  intent  of  the  testator.  The  will 
gives  the  wife  a  life  estate  only  in  express 
terms,  and  then  provides  that  after  her 
death  the  remainder  shall  be  divided  among 
his  children.  The  words  creating  the  de- 
vise to  the  children  are  of  common  use  in 
wills,  and,  aa  ssiid  in  Archer  v.  Jacobs,  125 
Iowa,  467,  101  N.  W.  195,  save  in  a  few 
exceptional  cases,  the  courts  have  uniform- 
ly held  them  to  refer  to  the  time  when  the 
remainder-man  shall  come  into  the  enjoy- 
ment of  the  estate,  and  not  to  the  time 
when  his  interest  vests.  The  same  words," 
or  those  of  the  same  import,  have  been  so 
construed  in  the  following,  among  others, 
of  our  own  cases:  Archer  y.  Jacobs,  supra, 
and  cases  cited  therein;  Tarbell  v.  Smith, 
125  Iowa,  388,  101  N.  W.  118;  Re  Proctor, 
supra;  Callison  v.  Morris,  123  Iowa,  297, 
98  N.  W.  780.  See  also  Moore  ▼.  Matthews 
(N.  J.  Eq.)  61  Atl.  748.  The  law  favors 
vested  estates;  and,  unless  it  clearly  ap- 
pears that  the  testator  intended  otherwise, 
the  rule  will  prevail.  Tarbell  v.  Smith,  »h- 
pra;  Collins  v.  Collins,  116  Iowa,  703,  88 
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N.  W.  1097.  Nor  is  the  conclusion  we  reach 
here  in  conflict  with  the  holding  in  MoCIain 
V.  Capper^  98  Iowa,  145,  67  N.  W.  102,  and 
in  Taylor  y.  Taylor,  118  Iowa,  408,  92  N.  W. 
71.  In  the  former  case  the  language  of  the 
will  was  as  follows:  "I  will  and  bequeath 
to  my  beloved  wife  during  the  minority  of 
my  children  the  entire  use  and  benefit  of 
my  real  estate  for  the  purpose  of  supporting 
and  educating  my  children;  and  when  my 
youngest  child  arrives  at  full  age  I  desire 
that  the  real  estate  (after  my  wife's  dower 
is  set  off  to  her  herein)  be  equally  divided 
between  my  children,  «».,  Margaret  Jane, 
Rose  Ann,  Oscar  S.,  Flora  E.,  Harvey  M. 
and  John  K.,  their  heirs  or  survivors  of 
them."  It  is  clear  therefrom  that  it  was 
the  testator's  intent  to  postpone  the  inter- 
eat  of  his  children  until  the  youngest  be- 
came of  age.  The  estate  was  vested  in  the 
wife,  not  for  her  use  and  benefit,  but  for 
the  purpose  of  supporting  and  educating  the 
children  during  tiieir  minoriiy.  Thus  show- 
ing an  intent  to  postpone  the  interest;  for, 
if  the  estate  had  vested  in  them  at  his  death, 
they  would  have  come  into  the  immediate 
possession  thereof  because  there  was  no  in- 
tervening estate  in  anyone  else.  In  the  Tay- 
lor Case  the  holding  was  based  on  the  pecul- 
iar language  devising  the  remainder  in 
equal  shares  "between  my  children  or  their 
heirs;"  and  the  case  is  distinguished  in 
Archer  y.  Jacobs,  aupm. 

The  last  question  for  determination  is  one 
of  fact,  viz.,  Was  there  a  valid  conveyance 
of  the  interest  of  Elmer  E.  HavilandT  We 
are  fully  satisfied  there  was  not.  The  evi- 
dence fairly  shows  that  the  deed  was  exe- 
cuted with  the  express  understanding  that 
ft  was  not  to  be  effective  or  to  be  delivered 
until  the  other  children  executed  It,  and 
thereby  conveyed  their  interest  in  the  land 
to  the  mother;  and  this  they  never  did. 
Without  this,  the  instrument  was  not  com- 
plete, and  conveyed  nothing,  even  though  de- 
livered. Overman  v.  Kerr,  17  Iowa,  485; 
9  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  146, 
168. 

The  judgment  is  right,  and  it  is  affirmed. 

Petition  for  rehearing  denied  May  20, 
1906. 
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Benefit  certificate— vse  of  drugs. 

1.  A  by-law  of  a  fraternal   insurance 
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society,  which  provides  that,  If  any  mem- 
ber heretofore  or  hereafter  adopted  shall 
become  intemperate  in  the  use  of  drugs, 
the  benefit  certificate  held  by  such  memt^r 
shall,-  by  such  acts,  become  and  be  abso- 
lutely null  and  void  as  to  benefits,  and  aU 
payments  made  thereon  shall  be  thereby  for- 
feited, does  not  apply  to  the  ease  of  a  mem- 
ber who,  prior  to  the  enactment  of  such  by- 
law, had  become  intemperate  in  the  use  of 
drugs,  and  continued  so  thereafter. 
Same— pleading— vatiance. 

2.  Where,  in  an  action  upon  a  bene- 
fit certificate  issued  by  a  fraternal  in- 
surance society,  the  answer  sets  up  as  a 
defense  a  ruling  of  the  clerk  of  the  local 
camp  refusing  an  assessment  on  certain 
grounds,  and  that  no  appeal,  as  provided  by 
the  by-laws  of  the  sqciety,  was  taken;  and 
upon  the  trial  the  evidence  shows  a  refusal 
of  the  clerk  to  receive  the  assessment  on 
the  ground  that  the  beneficiary  had  been  sus- 
pended by  the  camp  for  another  and  differ- 
ent reason, — there  is  a  fatal  variance  be- 
tween the  answer  and  the  proof  as  to  this 
defense. 

Directing  verdict. 

3.  Where  plaintiff  proves  a  prima  facie 
case,  and  defendant  introduces  testimony 
which  raises  a  conflict  in  the  evidence,  it  is 
error  for  the  court  to  direct  a  verdict 
against  plaintiff,  notwithstanding  there  may 
be  some  issues  upon  which  the  only  positive 
testimony  is  that  introduced  by  defendant. 
It  is  for  the  jury  to  determine  the  credi- 
bility of  the  witnesses  and  the  weight  af 
the  testimony. 

(December  9,  1909.) 

ERROR  to  the  District  Court  for  Jackson 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  • 
mutual  benefit  certificate.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  D.  Myers,  for  plaintiff  in  error: 

Even  if  the  testimony  of  witnesses  is  un- 
contradicted, the  court  had  no  right  to  as- 
sume the  truth  thereof,  and  direct  a  ver- 
dict. 

Kansas  P.  R.  Co.  v.  Anderson,  23  Kan. 
52;  Wolff  V.  Campbell,  110  Mo.  114,  19  8. 
W.  622;  Cleveland  &  A.  Mineral  Land  Co. 
V.  Rose,  136  Mo.  101,  36  S.  W.  216;  Gay  v. 
Tielkemeyer,  64  Mo.  App.  112;  West  Branch 
Bank  v.  Donaldson,  6  Pa.  179;  Davidson  ▼. 
State,  63  Ala.  432 ;  Molitor  v.  Robinson,  40 
Mich.  200 ;  Charleston  Ins.  *  T.  Co.  v.  Cor- 
ner, 2  Gill,  413;  Cornish  v.  Farm  Buildings 
F.  Ins.  Oo.  74  N.  Y.  295;  Copp  v.  German 
American  Ins.  Co.  51  Wis.  637,  8  N.  W. 
127,  616;  Gibson  v.  Zimmerman,  27  Mo. 
App.  90:  Woods  v.  Atlantic  Mut.  Ins.  Co. 
50  Mo.  112;  Pennsylvania  R.  Co.  v.  Weiss, 
87  Pa.  447;  Pennsylvania  R.  Co.  v.  Miller, 
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87  Pa.  395;  Black  v.  Thornton,  31  Ga.  641; 
Hughes  v.  Leban,  1  Ohio  C.  C.  9 ;  Aylwin  v. 
Ulnier,  12  Mass.  22;  Emerson  v.  Sturgeon, 
18  Mo.  170;  Rippey  v.  Friede,  26  Mo.  623; 
Kelley  ▼.  Ryus,  48  Kan.  120,  29  Pac.  144^ 
St.  Louis  *  S.  F.  R.  Co.  v.  Toomey,  6  Kan. 
App.  410,  49  Pac.  819;  Hanlen  v.  Baden,  6 
Kan.  App.  03G,  49  Pac.  615;  Pratt  v.  Stone, 
10  111.  App.  634;  Purcell  t.  English,  86  Ind. 
34,  44  Am.  Rep.  255;  Marshall  y.  Harney 
Peak  Tin  Min.  Mill.  &  Mfg.  Co.  1  S.  D.  350, 
47  N.  W.  290;  Central  R.  &  Bkg.  Co.  v. 
Roquemore,  96  Ala.  236,  11  So.  476;  Doane 
T.  Lockwood,  115  111.  490,  4  N.  E.  600. 

Ex  post  facto  laws  for  cor^rations  are 
unlawful,  and  contrary  to  the  general  prin- 
ciples of  law. 

Niblack,  Ben.  Soc.  41;  Lloyd  v.  Supreme 


Lodge  K.  of  P.  38  C.  0.  A.  654,  98  Fed.  66; 
Wist  V.  Grand  Lodge  A.  O.  U.  W.  22  Or. 
271,  29  Am.  St.  Rep.  603,  29  Pao.  610. 

Messrs.  Benjamin  D.  Smith  and  Ellis,  Cook, 
&  Ellis,  for  defendant  in  error: 

Where  all  the  evidence  offered  is  favor- 
able to  one  party,  and  is  sufficient  to  require 
a  verdict  in  his  favor,  the  court  may  orally 
give  such  direction. 

Deets  V.  National  Bank,  S7  Kan.  290,  46 
Pac.  306;  Wiley  v.  Keokuk,  6  Kan.  94. 

Members  of  a  benefit  society,  being  pre- 
sumed to  know  its  laws,  cannot  excuse  their 
failure  to  comply  with  those  laws  on  the 
ground  of  the  omission  or  acts  of  other 
members,  selected  for  officers. 

Bacon,  Ben.  Soc.  3d  ed.  {  434a;  Modem 
Woodmen  v.  Tevis,  54  C.  C.  A.  293,  117  Fed. 


fraternal  insurance  order  upon  benefit  cer- 
tificates already  issued  is  treated  in  the  note 
to  Grand  Lodge  A.  O.  U.  W.  v.  Haddock,  1 
L.R. A.  ( N.S. )  1064.  It  will  be  observed  that 
the  decision  in  Tatiab  v.  Modebn  Woodmen 
OF  Amebica  was  not  upon  the  ground  that 
it  was  not  within  the  power  of  the  order  to 
affect  a  member  already  addicted  to  the  use 
of  drugs  by  a  by-law  properly  drawn  for 
that  purpose,  but  upon  the  ground  that  the 
by-law  did  not,  by  its  terms,  apply  to  one 
who  had  alreaidy  acquired  the  drug  habit 
at  the  time  of  its  passage,  and  merely  con- 
tinued the  habit  tnereafter.  The  analogy 
between  this  case  and  the  case  of  Grand 
Lodge  A.  O.  U.  W.  v.  Haddock,  supra,  is 
pointed  out  in  the  foregoing  opinion.  The 
phraseology  employed  in  the  by-law  in  the 
latter  case,  "shall  hereafter  enter"  into  the 
liquor  business,  distinguishes  that  case  from 
Loeffler  v.  Modern  Woodmen,  100  Wis.  70, 
76  N.  W.  1012,  which — after  holding  that, 
under  a  certificate  which  by  its  own  terms 
is  subject  to  forfeiture  if  the  member  fails 
to  comply  with  such  by-laws  and  rules  as 
"were  then,  or  might  thereafter,  be  adopt- 
ed," the  member  was  bound  by  a  by-law  sub- 
sequently adopted,  providing  that  if,  after 
a  person  had  become  a  member,  he  should 
"engage"  in  the  liquor  business  his  certifi- 
cate should  be  forfeited — assumed,  without 
discussion,  that  the  by-law  applied,  although 
the  member  was  engaged  in  the  liquor  busi- 
ness at  the  time  of  its  passage,  and  contin- 
ued the  business  thereafter. 

A  different  question  arises  when  the  an- 
swer of  the  insured  in  the  application  with 
respect  to  his  habits  or  occupation  is  sought 
to  'be  falsified  by  proof  of  facts  respecting 
his  habits  or  occupation  at  a  time  prior  to 
the  application.  The  question,  of  course, 
tarns  upon  the  phraseology  of  the  question 
or  answer. 

A  statement  by  insured  in  bis  application, 
"I  am  .  .  .  temperate  in  habits,"  and 
his  negative  answer  to  the  question,  "Do 
you  use  alcohol  stimulants!"  refer  to  the 
present,  and  are  not  necessarily  shown  to 
be  false  by  proof  that  the  insured,  who  was 
ft  young  man,  had  drunk  intoxicating  liq- 
uors to  excess  at  intervals  from  his  youth, 
8L.R.A.(N.S.) 


and  the  testimony  of  the  medical  examiner, 
who  wrote  the  answers  to  the  questions  for 
the  applicant  and  signed  the  examination 
with  him,  that  he  had  been  acquainted  with 
the  applicant  about  three  years  at  the  time 
of  the  examination,  and  had  him  at  a  hos- 
pital for  treatment^  and  that  he  hod  prom- 
ised to  reform,  and  the  witness  thought  he 
had  done  so,  notwithstanding  that  a  nurse 
at  the  hospital  testified  to  his  drinking 
twice  at  about  that  time.  Bacon  v.  New 
England  Order  of  Protection,  123  Fed.  152. 

Where,  in  reply  to  the  double  question  in 
an  application  lor  life  insurance,  "What  are 
your  habits  in  respect  to  the  use  of  intoxi- 
cating liquors?"  "Have  you  ever  used  in- 
toxicating liquors  to  excess?"  the  sLppUeant 
simply  answered  "temperate," — the  answer 
referred  only  to  the  habits  of  the  applicant 
at  the  time  the  application  was  made;  and 
further  answer  to  the  question  is  deemed 
to  have  been  waived  by  the  company  by  the 
issuance  of  tiie  policy.  John  Hancock  Mut. 
L.  Ins.  Co.  T.  Daly,  65  Ind.  6. 

A  question  in  an  application  which  re- 
quires the  applicant  to  state  his  "occupa* 
tion  or  employment"  does  not  call  for  the 
past  occupation  of  the  insured;  and  whether 
the  answer  "waiter"  was  correct  presents 
a  question  for  the  jury  upon  evidence  that 
at  the  time  of  the  application  the  applicant 
wab  employed  as  a  waiter,  and  that,  al- 
though his  trade  was  that  of  a  "calker," 
he  did  not  do  any  calking  at  the  time  of  the 
policy,  although  he  tried  to  get  some  jobs 
at  calking.  Wright  v.  Vermont  L.  Ins.  Co. 
164  Mass.  302,  41  N.  E.  303. 

The  statement  of  the  applicant,  "My  oc- 
cupation is  laborer  in  a  rolling  mill,  and  I 
have  no  other  occupation,"  is  not  falsified 
by  the  fact  that,  six  months  prior  to  the 
application,  he  had  quit  work  in  a  rolling 
mill,  but  had  not  been  engaged  in  any  other 
or  different  work  between  that  time  and  the 
time  of  the  application.  Clemens  v.  Metro- 
politan L.  Ins.  Co.  20  Pa.  8n])er.  Ot.  667. 
The  court  said  that  its  attention  had  not 
been  called  to  any  case  holding  that  in  an- 
swering truthfully  in  regard  i»  his  occupa- 
tion the  applicant  must  be  continuously  en- 
gaged tlverein  up  to  the  date  of  the  applica- 
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369 ;  Borgraefe  t.  Supreme  Lodge,  K.  ft  L.  of 
H.  22  Mo.  App.  127;  Harvey  v.  Grand 
Lodge,  A.  O.  U.  W.  60  Mo.  App.  472. 

Potter,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  in  error  is  the  wife  of  Dr.  T. 
£.  Taj'lor,  who  was  a  member  of  the  local 
camp  of  the  Modem  Woodmen  of  America 
at  Circleville,  Kansas.  He  died  in  Mardi, 
1890,  holding  a  benefit  certificate  of  $2,000 
in  the  society.  This  is  an  action  to  re- 
cover upon  the  certificate.  The  same  case 
was  before  the  court  in  Modem  Woodmen 
V.  Taylor,  67  Kan.  368,  71  Pac  806,  and  was 
reversed  for  the'  reaaon  that  there  was  no 
•Jlc^tion  in  the  petition,  nor  any  showing 
made,  that  Dr.  'niylor  liad  appealed  from 


the  ruling  of  the  cleric  of  the  local  camp 
in  refusing  his  assessment,  and  for  error  in 
the  instructions  which  informed  the  jury 
that  the  appeal  from  the  clerkis  ruling  pro- 
vided for  in  the  by-laws  was  permissive, 
and  not  obligatory.  Upon  the  second  trial 
the  court  below  gave  a  peremptory  instruc- 
tion to  find  for  defendant,  and  plaintiff 
brings  this  appeal. 

The  record  presents  in  some  important 
particulars  a  case  entirely  different  from 
the  one  reviewed  before.  On  the  former 
trial  the  clerk  of  the  local  camp,  George 
Starcher,  testified  that  he  refused  the  as- 
sessment "on  the  ground  that  he  was  in- 
temperate and  used  cocaine  or  opiates,  and 
therefore,  according  to  the  by-laws,  we  could 
not    receive   his    assessment."    The   benefit 


tion ;  and  that  the  mere  fact  that  the  appli- 
cant had  not  been  at  work  for  six  months  did 
not  necessarily  mean  that  he  had  abandoned 
his  occupation.  It  was  shown  in  this  case 
that  the  applicant  did  not  quit  work  be- 
cause he  was  unable  to  work,  but  that  he 
was  a  delicate  man  and  had  caught  cold, 
and,  under  the  advice  of  a  doctor,  did  not 
go  bock  to  his  work. 

But  in  United  Brethren  Mut.  Aid  Soc.  v. 
White,  100  Pa.  12,  the  answer  "laborer,"  in 
reply  to  the  question,  "What  is  your  ... 
occupation!"  was  held  to  be  misleading,  so 
as  to  avoid  the  policy,  it  appearing  that,  as 
a  matter  of  fact,  the  arVpIicant  had  sus- 
pended labor  for  several  years  prior  to 
making  the  a4>pIication,  either  on  account  of 
old  age,  or  of  other  continuous  disability. 
The  court  quoted  with  approval  the  state- 
ment in  Hartman  v.  Keystone  Ins.  Co.  21 
Pa.  466,  that  "the  occupation  of  the  appli- 
cant for  insurance,  to  be  disclosed,  is  that 
in  which  he  is  engaged  at  the  time  of  ef- 
fecting the  insurance,"  and  added  that, 
while  that  rule  would  not  embrace  a  mere- 
ly temporary  suspension  of  the  alleged  oc- 
cupation, it  did  embrace  a  suspension  ex- 
tending through  several  years,  and  resulting 
from  Old  age  or  other  continuous  disability. 

Where,  following  the  words,  "Occupation 
— please  state  definitely,"  in  the  form  of  ap- 
plication, the  applicant  wrote,  "mRnufactur- 
ing,"  the  fact  thai  he  was,  at  the  time  of 
the  application,  keeping  a  billiard  saloon 
does  not  show  that  the  answer  was  false; 
it  appearing  that  for  years  previous  be  had 
been  engaged  in  manufacturing  soda  water, 
and,  in  pursuance  of  an  agreement  made 
prior  to  the  application,  he  was  about  to 
resume  the  same  business.  Mo  wry  v.  World 
Mut.  L.  Ins.  Co.  7  Daly,  321.  The  court 
said  that,  if  the  question  had  been,  "present 
occupation — please  state  definitely,"  the 
breach  would  have  been  undoubted ;  but  that 
the  applicant  may  have  understood  the 
question  as  referring  to  his  usual,  and  not 
his  temporary,  occupation. 

A  provision  in  a  life  insurance  policy  that 
the  insured  shall  not  be  connected  with  the 
liquor  business,  unless  so  specified  in  his  ap- 
plication, or  unless  permission  be  given  by 
6L.Rjl.(N.S.) 


written  permit  signed  by  the  president  or 
secretary  of  the  company,  is  to  be  taken  as 
relating  only  to  the  occupation  of  the  in- 
sured  subsequent  to  the  taking  effect  of  the 
contract  of  insurance.  McGurk  v.  Metro- 
poliUn  L.  Ins.  Co.  56  Conn.  528,  1  L.R.A- 
563,  16  Atl.  263.  It  seems  to  have  been  as- 
sumed in  this  case  that  the  continued  con- 
nection of  the  insured  with  the  liquor  busi- 
ness after  the  issuance  of  the  policy  would 
avoid  the  same. 

The  inquiry  in  an  application  for  life 
insurance,  as  to  whether  the  applicant  is  at 
the  time  of  the  application  temperate  in  his 
habits  of  drinking  intoxicating  liquors,  is 
material,  and  a  false  answer  will  avoid  the 
policy  irrespective  of  the  fact  whether  or 
not  his  habits  in  that  respect  are  such  as 
to  injure  his  health ;  but  an  inquiry  into  his 
previous  halnts  is  not  material  unless  the 
nabit  existed  to  such  an  extent  as  to  affect 
his  health  or  physical  condition,  and  there- 
by render  him  an  unsatisfactory  subject  for 
life  insurance.  Mutual  L.  Ins.  Co.  v.  Thom- 
son, 94  Ky.  263,  22  S.  W.  87. 

But  the  representation  of  the  insured  in 
an  application  for  life  insurance  that  he  was 
a  man  of  temperate  habits,  and  had  not 
taken  a  drink  for  over  a  year,  was  material 
to  the  risk,  and  amounted  to  a  warranty. 
Mutual  L.  Ins.  Co.  v.  Gividen,  13  Ky.  L. 
Rep.  970. 

Even  when  the  representation  with  respect 
to  habits  applies  to  the  past,  it  has  been 
held  that  the  court  may  confine  the  inquiry 
to  a  reasonable  time  prior  to  the  applica- 
tion. 

Thus,  a  reasonable  time  limit  may  be 
fixed  by  the  court  where  a  life  insurance 
company  seeks  to  avoid  liability  upon  the 
ground  of  the  falsity  of  the  insured's  repre- 
sentation in  his  application  that  he  "never 
used  liquor  to  excess."  The  court  may  fix  a 
reasonable  time  limit  upon  the  inquiry  to 
determine  the  truth  or  falsity  of  such  repre- 
sentation, notwithstanding  that,  taken  liter- 
ally, the  representation  covers  the  period 
from  the  time  of  the  insured's  birth.  Provi- 
dent Sav.  Life  Assur.  Soc.  ▼.  Hadley,  43 
C.  C.  A.  26,  108  Fed.  856. 

The  answer,  "temperate,*  to  the  question 
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certificate  upon  which  the  action  is  based 
contains  a  provision  that  it  should  become 
null  and  void  if  the  holder  became  so  far 
intemperate  in  the  use  of  alcoholic  drinks 
or  opiates  as  permanently'  to  impair  his 
health  or  to  produce  delirium  tremens. 
Section  276  of  the  by-laws  prohibits  the 
clerk  from  receiving  dues  or  assessments 
"from  a  member  whom  he  knows  to  be  ad- 
dicted to  the  intemperate  use  of  intoxicants 
or  opiates  to  such  an  extent  as  to  be  fre- 
quently under  the  influence  thereof  or  in- 
toxicated, or  use  drugs  to  such  an  extent 
as  to  injure  his  health."  Section  329  ci  the 
by-laws  provides  for  an  appeal  from  the  de- 
cision of  the  clerk  in  refusing  dues  or  as- 
sessments to  the  local  camp,  and  another 
section  (332)  makes  the  decision  of  the 
clerk  in  refusing  an  assessment  final  and 
conclusive,  unless  appealed  from  as  pro- 
vided for  in  S  329.  For  the  reason  that  the 
petition  did  not  allege  an  appeal,  and  no 
showing  was  made  that  an  appeal  had  been 
taken,  or  any  excuse  or  waiver  thereof,  the 
cause  was  reversed  and  remanded.  For  a 
fuller  statement  of  the  by-laws,  see  the  for- 
mer opinion.  Upon  the  second  trial  the 
same  clerk  testified  that  he  refused  the  as- 
sessment for  the  reason  that  Dr.  Taylor 
had  been  suspended  by  the  local  camp  for 
being  in  arrears.  He  related  what  took 
place  at  a  meeting  of  the  local  lodge  on  the 
evening  of  October  30,  1899,  b^inning  with 
an  informal  gossip,  before  the  lodge  was 
called  to  order,  as  follows:  "Then  they 
drifted  onto  Taylor's  matter,  and  asked  me 
if  I  did  not  know  it,  and  they  said  they  had 
taken  him  away.  This  was  on  our  meeting 
night,  about  October  30th,  and  they  had 
taken  him  away.  They  told  the  reason  why 
they  had  done  so,— that  he  was  using  opi- 
ates to  excess;  and  then  Uiey  dropped  the 
question  from  then  until  the  lodge  opened 
up  and  got  In  working  order.  They  went 
ahead  with  their  work  like  any  other  busi- 


ness, and,  when  they  came  to  that  item, 
they  brought  it  up  before  the  lodge  while 
all  the  members  were  there,  and  explained 
matters,  and.  I  said  he  was  in  arrears.  1 
says,  'According  to  our  by-laws,  we  will 
have  to  drop  him;'  and  they  said,  if  he  is  in 
arrears,  to  let  him  drop,  and  to  instruct  the 
assistant  clerk  not  to  accept  any  more  dui.s, 
and  I  myself  not  to  accept  any  more  as- 
sessments or  dues  from  that  time.  That 
was  about  all  that  was  done  then.  I  in- 
structed the  assistant  clerk  that  no  money 
was  to  be  received  from  him  until  we  heard 
from  the  head  camp." 

Plaintiff  allowed  this  testimony  to  be 
given  without  objection,  but  moved  to  strike 
it  out,  as  not  the  best  evidence.  The  ground 
of  the  motion  was  too  narrow.  The  evi- 
dence was  irrelevant  and  immaterial.  The 
answer  did  not  plead  a  suspension  by  the 
camp,  but  did  specially  plead  a  suspeuRion 
by  the  refusal  of  the  clerk  to  accept  the  as- 
sessment upon  other  grounds,  namely: 
"For  the  reason  that  said  local  clerk  knew 
said  T.  E.  Taylor  to  be  in  impaired  health, 
and  further,  that  he  knew  said  T.  E.  Taylor 
to  be  addicted  to  the  intemperate  use  of  in- 
toxicants and  opiates  to  such  an  extent 
as  to  be  frequently  under  the  infiuence 
thereof;  and  that  he  knew  and  believed  that 
said  T.  E.  Taylor  used  drugs  to  such  an  ex- 
tent as  to  injure  his  health."  The  answer 
further  avers  that  this  decision  of  the  clerk 
"with  the  reasons  therefor,"  was  communi- 
cated to  Dr.  Taylor  at  the  time  of  the  re- 
fusal of  the  tender  of  the  delinquent  assess- 
^nent,  and  that  no  appeal  from  the  decision 
of  the  clerk  was  ever  made.  It  is  apparent 
that  the  proof  offered  not  only  differed  ma- 
terially from  that  given  on  the  former  trial, 
but  it  wholly  failed  to  establish  this  par- 
ticular defense,  which,  in  the  answer,  is 
termed  the  "third  defense."  The  by-laws 
provide  for  an  appeal  from  the  ruling  of  the 
clerk  to  the  local  camp,  from  the  decision 


in  an  application  for  insurance,  "What  has 
been  your  habit  ...  [in  respect  to  the 
use  of  liquor]  through  life?"  is  false  if  the 
applicant  at  the  time  of  the  application  was 
intemperate  or  immoderate  m  the  use  of 
liquor,  or  had  been  such  at  any  time  within 
one  year,  or  several  years,  immediately  pre- 
ceding the  application;  and  an  instruction 
that,  in  order  to  find  for  defendant  on  tBe 
ground  of  the  falsity  of  such  answer,  the  jury 
must  find  that  the  applicant,  prior  to  the 
signing  of  the  application,  had  been  intem- 
perate and  immoderate  through  life,  was 
erroneous.  Des  Moines  Life  Asso.  v.  Owen, 
IB  Colo.  App.  60,  63  Pac.  781. 

It  is  clear  that  a  mere  representation  or 
warranty  as  to  occupation  or  habits  does  not 
amount "  to  a  promise  that  they  will  not 
thpTeafter  be  changed. 

Thus,  a  rpnresentation  by  the  insured  that 
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his  occupation  is.  at  the  time  of  the  appli- 
cation, that  of  a  switchman,  does  not  amount 
to  a  covenant  that  he  will  not  thereafter 
engage  in  any  different  occupation.  Provi- 
dent L.  Ins.  Co.  V.  Fennell,  49  111.  180. 

So,  an  affirmative  answer  to  the  question 
in  an  application,  "Is  the  party  sober  and 
temperate!"  has  no  reference  to  any  future 
change  in  the  habits  of  the  insured ;  and  the 
fact  that  the  insured  subsequently  became 
intemperate  is  not  a  bar  to  a  recovery  on  the 
policy  if  the  representation  was  true  at  the 
time  he  made  it.  Reichard  v.  Manhattan  L. 
Ins.  Co.  31  Mo.  618. 

The  last  two  cases  are,  of  course,  to  b« 
distinguished  from  those  holding  that  a  vio- 
lation of  a  provision  in  the  policy  or  a  war- 
ranty against  engaging  in  certain  occupa- 
tions or  the  indulgence  of  certain  habits  will 
avoid  the  policy.  C"r\r\n\o 
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of  the  local  camp  to  the  executive  council, 
and  from  the  latter  to  the  head  council ;  but 
the  evidence  upon  this  trial  shows  a  decision 
or  ruling  by.  the  local  camp  which  was 
merely  oommunicated  to  Dr.  Taylor  by  the 
clerk,  and  which  was  not  a  ruling  of  the 
clerk.  Nor  were  the  reasons  given  for  the 
ruling  the  same  as  those  claimed  in  the  an- 
swer. As  was  said  in  the  dissenting  opin- 
ion of  Mr.  Justice  Smith  in  the  former  ease: 
"Forfeitures  are  not  favored  in  the  law,  and 
courts  lean  against  them."  Defendant  in 
error,  in  order  to  establish  a  forfeiture  of 
the  benefit  certificate,  must  do  so  by  strict 
compliance  with  the  provisions  of  the  con- 
tract itself,  the  by-laws  of  the  order,  and 
the  rules  of  pleadings  and  evidence.  Courts, 
"in  construing  the  conditions  of  member- 
ship when  a  forfeiture  is  claimed,  will  pre- 
serve, if  possible,  the  equitable  rights  of  the 
holder  of  th«  certificate  of  monber^ip." 
Modem  Woodmen  t.  Jameson,  48  Kan.  718, 
30  Pac.  460. 

For  convenience  we  shall  now  refer  to 
what  is  termed  in  the  answer  the  "second 
defense,"  which,  briefly  stated,  is  that  Dr. 
Taylor  failed  to  pay  the  October,  1899,  f»- 
sessment.  C.  A.  Oursler,  the  father  of  Mrs. 
Taylor,  testified  that  he  tendered  to  Meeks, 
the  assistant  clerk  of  the  eamp,  Dr.  Taylor's 
assessment  for  October  on  the  20th  day  of 
October,  1899,  aqd  that  Meeks  said  iie 
could  not  receive  it.  Mrs.  Taylor  testified 
that  on  that  same  date  she  handed  to  her 
father  85  cents,  the  amount  of  the  assess- 
ment, and  asked  him  to  take- it  to  the  clerk, 
as  Dr.  Taylor  was  out  of  town;  that  before 
leaving  the  doctor  charged  her  to  be  sure  to 
attend  to  the  payment.  Her  brother,  L.  R. 
Oursler,  a  member  of  the  camp,  testified 
that  he  paid  his  own  assessment  to  Mr. 
.  Meeks  on  October  23,  1899,  and  asked  him 
if  Dr.  Taylor's  assessment  hod  been  paid 
for  that  month,  as  the  doctor  was  away 
from  home,  and  Meeks  said  that  it  had  not 
been  paid.  Witness  then  said  he  would  go 
and  see  his  father  about  it  and  have  it  at- 
tended to;  that  Meeks  replied  that  C.  A. 
Oursler  had  been  there  several  days  before 
and  made  a  tender  of  the  assessment,  but 
that  he  could  not  receive  it.  Meeks  was  a 
witness  for  the  defense,  and  admitted  that 
the  tender  was  made  by  Mrs.  Taylor's  fath- 
er, but  fixed  the  date  as  of  November  9th. 
Notwithstanding  this  direct  conflict  upon 
the  material  issue  raised  by  the  second  de- 
fense, counsel  for  defendant  in  error  argue 
that  "there  was  no  real  conflict  in  the  evi- 
dence adduced  upon  the  trial, — absolutely 
no  conflict  as  to  matters  material  to  the  de- 
termination of  the  issues."  The  answer  set 
up  three  defenses.  It  is  said  in  the  briefs 
that  the  tHal  court  gave  the  peremptory 
instruction  to  find  for  defendant  upon  the 
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theory  that  there  was  no  conflict  in  the 
testimony  upon  the  issues  raised  by  the  first 
and  third  defenses.  The  record  is  silent  as 
to  this,  but  it  is  probable  that  auch  was 
the  view  taken  by  the  court,  as  there  can 
be  no  question  of  a  direct  and  substantial 
conflict  upon  the  issues  raised  by  the  second 
defense. 

We  now  come  to  the  first  defense,  which  is 
that  the  benefit  certificate  contained  a  provi- 
sion that  the  same  should  be  void,  if  the 
holder  of  it  should  become  intemperate  in 
the  use  of  drugs  to  such  an  extent  as  to 
'^rmanently  impair  his  health."  It  also 
sets  up  an  amendment  to  the  by-laws,  adopt- 
ed June  9,  1899,  known  as  section  13,  which 
reads  as  follows:  "If  any  member  of  this 
society,  heretofore  or  hereafter  adopted, 
shall  become  intemperate  in  the  use  of  alco- 
holic drinks  or  in  the  use  of  drugs,  the 
benefit  certificate  held  by  said  nei^bor  shall 
by  such  acts  become  and  be  absolutely  null 
and  void  as  to  benefits,  and  all  payments 
made  thereon  shall  be  thereby  forfeited." 
It  is  then  alleged  that  Dr.  Taylor,  for  a 
period  of  18  months  prior  to  the  time  of  his 
death,  became  and  was  intemperate  in  the 
use  of  drugs,  and  that  for  that  period,  be- 
came addicted  to  and  did  use  them  to  such 
an  extent  as  to  permanently  impair  his 
health.  This  defense  is  grounded  in  part 
upon  the  violation  of  I  13  of  the  by-laws, 
and  in  part  upon  the  violation  of  the  war- 
ranty clause  in  the  benefit  certificate.  It 
will  be  considered  from  both  standpoints, 
as  it  is  contended  by  plaintiff  in  error  that 
I  13  of  the  by-laws,  having  been  adopted 
after  the  issue  of  the  benefit  certificate,  can- 
not be  given  a  retroactive  effect,  and  that  it 
was  error  to  permit  it  to  be  introduced  in 
evidence,  as  a  violation  of  its  provisions  fur- 
nished no  groimd  of  defense.  It  will  be  ob- 
served that  there  is  no  penalty  provided  by 
this  amendment  for  a  member  who  is  or 
shall  be  addicted  to  the  use  of  drugs  at  the 
time  the  amendment  was  adopted,  June  9, 
1899.  The  answer  makes  no  claim  that  Dr. 
Taylor's  condition  or  habit  was  acquired 
after  the  adoption  of  the  amendment.  The 
testimony  of  Dr.  Simpson,  the  principal  wit- 
ness offered  by  defendant  to  prove  the  habit, 
is  that  he  first  saw  the  doctor  April  15, 
1899,  and  from  the  examination  made  at 
that  time  his  opinion  was  that  Dr.  Taylor 
had  been  using  morphine  for  at  least  two 
years.  This  examination  was  made  prior 
to  the  adoption  of  by-law  13,  and  the  ques- 
tion is  whether  this  by-law  is  to  be  in- 
terpreted as  intended  to  apply  to  a  member 
who  had  already  acquired  the  habit  and  had 
already  become  intemperate. 

This  court,  in  a  recent  case  decided  at  this 
term  (Grand  Lodge  A.  O.  U.  W.  v.  Haddock, 
1  LJIJL(N.S.)  1064,  82  Pac.  583),  ba«  had 
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occasion  to  review  the  authorities  upon  a 
similar  question.  The  by-law  in  that  case 
provided  as  follows:  "Any  member  of  the 
order  who  shall,  after  August  1,  1898,  have 
entered,  or  who  shall  hereafter  into  the  enter, 
business  or  occupation  of  selling  by  retail 
intoxicating  liquors  as  a  beverage,  shall 
stand  suspended  from  any  and  all  rights  to 
participate  in  the  beneficiary  fund."  It  was 
held  that  the  l^-law  in  that  case  "does  not 
in  terms  apply  to  the  case  of  a  member  who, 
prior  to  that  time,  was  engaged  in  such  busi- 
ness, and  who  remains  in  it  continuously 
thereafter."  In  that  case  all  payments 
made  upon  the  certificate  after  the  adoption 
of  the  amendment  were  tendered  bade  to 
Mrs.  Haddock  after  her  husband's  death. 
In  the  case  at  bar  defendant  claims  ap- 
parently that  it  can  accept  and  retain  the 
payments  made  upon  Dr.  Taylor's  certificate 
during  the  period  from  eighteen  months 
prior  to  his  death,  when  it  is  alleged  he  be- 
came addicted  to  the  xtse  of  drugs,  and  up  to 
the  time  his  assessment  was  refusedi  four 
months  prior  to  his  death,  and  still  defeat 
an  action  upon  the  certificate  by  showing 
that  he  had  become  addicted  to  the  use  of 
drugs  prior  to  the  adoption  of  the  amend- 
ment. It  is  not  alleged  in  the  answer  that 
the  knowledge  of  his  habits  in  this  respect 
was  acquired  by  defendant  after  the  accept- 
ance of  the  previous  assessments.  In  con- 
struing the  by-law  in  the  Haddock  Case, 
supra,  Mr.  Justice  Mason,  speaking  for  the 
court,  said:  "A  more  difficult  question  is 
whether  the  law  adopted  in  1898  is  to  be 
interpreted  as  intended  to  affect  the  status 
of  one  who,  like  Haddock,  having  already 
engaged  in  the  business  of  selling  liquor, 
continued  such  occupation  after  that  time 
without  interruption.  Construed  literally, 
it  has  no  application  to  such  a  case.  Had- 
dock did  not  enter  into  the  forbidden  occu- 
pation after  August  1,  1808.  He  entered 
into  it  long  before  that  time,  and  remained 
in  it  continuously.  To  make  the  expressions 
used  apply  to  one  in  his  situation,  it  would 
be  necessary  to  give  iAiem  a  very  literal,  if 
not  strained,  construction.  No  freedom  of 
interpretation,  however,  should  be  indulged 
to  accomplish  the  forfeiture  of  property 
rights.  If  it  had  been  the  design  of  the 
framers  of  the  new  law  that  it  should  apply 
to  members  who  were  already  liquor  sellers, 
it  is  reasonable  to  suppose  that  language 
would  have  been  employed  plainly  indicating 
such  purpose,  and  that  tiiere  would  have 
been  express  reference  to  those  who  re- 
mained in  the  business,  as  well  as  to  those 
who  entered  it.  In  that  case  it  seems  prob- 
able, too,  that  some  time  would  have  been 
fixed  within  which  such  persons  might  save 
their  rights  by  changing  their  occupation.  It 
is  hardly  conceivable  thai  there  was  a  de- 
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liberate  intention  fo  make  the  amended  law 
operate  as  an  immediate  decree  of  ex- 
pulsion against  any  members  who  were  at 
the  time  engaged  in  the  incerdicted  business. 
Yet  such  would  be  the  effect  givot  it  by  the 
interpretation  proposed  by  the  plaintiff  in 
error.  The  provision  that  a  member's  cer- 
tificate should  become  null  and  void  from 
the  date  of  his  engaging  in  the  business  also 
siqiports  the  theory  that  the  operation  of 
the  enactment  was  intended  to  l>e  wholly 
prospective.  We  conclude  that  the  law  of 
1898  did  not  affect,  and  was  not  intended 
to  affect,  the  standing  of  Haddock." 

We  think  the  reasoning  of  that  case  and 
ttie  authorities  cited  apply  with  equal  force 
to  I  13  in  the  case  at  tar.  A  man  engaged 
in  selling  liqtior  can  quit  the  business  with 
much  less  difficulty  than  one  of  his  steady 
customers  can  quit  the  habit  of  drinking  it, 
or  than  one  confirmed  in  the  use  of  drugs 
can  throw  off  the  slavery  of  his  habit  and 
acquire  his  independence.  In  construing 
the  provisions  of  such  contracts  courts 
should  consider  the  frailties  of  human  na- 
ture which,  doubtless,  were  in  the  minds  of 
the  framers  of  the  amendment  to  these  by- 
laws. As  is  said  in  plaintiff's  brief,  this 
section  "provides  no  penalty  unless  the 
members  shall  become  intemperate.  There 
is  no  penalty  for  one  who  is  or  shall  be  in- 
temperate at  the  time  oi  the  enactment  of 
the  by-law.  By  the  wording  of  this  section 
is  it  manifest  that  the  society  intended  mak- 
ing intemperance  an  offense  only  as  to  those 
members  becoming  intemperate  after  the 
by-law  was  passed!  According  to  Webster, 
the  word  'become'  means  to  pass  fnmi  one 
state  to  another;  to  enter  into  some  con- 
dition, by  a  change  from  another  condition; 
or  by  receiving  new  or  additional  proper- 
ties or  qualities.  It  is  not  alleged  by  de- 
fendant that  Taylor's  condition  was  dif- 
ferent after  the  passing  of  {  13  than  it  had 
been  before."  Section  13  furnished  no 
ground  of  defense  to  the  action,  and  it  was 
error  to  admit  it  in  evidence. 

The  contention  of  defendant  is,  however, 
that  the  court  was  justified  in  giving  the 
peremptory  instruction,  because  the  evi- 
dence was  conclusive  to  the  effect  that  Dr. 
Taylor  had  become  intemperate  in  the  use  of 
drugs  to  such  an  extent  as  permanently  to 
impair  his  health,  and  that  this  furnished  a 
complete  defense  aside  from  tim  provisions 
of  f  13,  inasmuch  as  this  condition,  is  in 
violation  of  the  provisions  of  the  benefit 
certificate  itself.  Dr.  Simpson,  a  witness 
for  defendant,  refused  to  say  that  Dr.  Tay- 
lor's health  was  "permanently"  impaired, 
and  no  other  witness  testified  upon  this 
point.  Defendant  cites  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Withers,  69  Kan.  620,  77  Pac.  642, 

78  Pac.  461,  where  its  was  h«Id(tE^a«9rdict 

igi  izer  ly  ^^ 
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■honld  have  been  directed.    That  case  has 
no  application  here.     The  opinion  expressly 
■tatea  that  the  evidence  of  defendant  added 
little    to    that    offered    by    plaintiff.     The 
plaintiff's  own  testimony,  moreover,  estab- 
lished oontributoiy  negligence  sufficient  to 
bar  a  recovery.    In  Kelley  t.  Ryus,  48  Kan. 
120,  29  Pac.  144,  it  is  said:     "Where  evi- 
dence is  introduced  on  the  trial  which,  if 
uncontradicted,  would  fairly  prove  all  tiiat 
is  necessary  for  the  plaintiff  to  prove  in 
order  to  make  out  his  case,  it  is  error  for 
the  trial  court  to  instruct  the  jury  to  find 
for  the  defendant,  although  such  evidence 
might  be   contradicted  by  other   evidence. 
The  court  has  nothing  to  do  with  any  con- 
flict in  the  evidence,  but  must  submit  the 
question  as  to  which  is  true  and  which  is 
not  to  the  jury."    To  the  same  effect,  see 
Sullivan  v.  Phenix  Ins.  Co.   34  Kan.  170, 
177,  8  Pac.  112;  Brown  v.  Atchison,  T.  & 
S.  F.  R.  Co.  31  Kan.  1,  I  Pac.  606.    The 
recent  case  of  Atchison,  T.  &  S.  F.  R.  Co. 
w.  Geiser,    68  Kan.   281,  76  Pac.   68,  is  in 
point.    That  was  an  action  for  damages  by 
Are,  alleged  to  have  been  caused  by   the 
negligent  operation  of  a  locomotive  engine. 
The  court  said:     "In  the  case  at  bar  suf- 
ficient evidence  was  offered  I^  the  plaintiff 
to  make  out  a  prima  facie  case.    The  rail- 
way company  then  offered  proof  tending  to 
establish  the  fact  that  the  engine  which  set 
out  the  fire  was  equipped  with  the  latest 
and  best  appliances  to  prevmt  the  escape 
of  fire  therefrom,  was  in  good  repair,  and 
was  being  skilfully  handled  by  competent 
employees.     Here   was   a   case   of   evidence 
against  evidence.     .     .     .     If  it  is  a  ques- 
tion of  evidence  against  evidence,  or  of  a 
conflict  of  evidence,  upon  what  theory  would 
the  court  be  authorized  to  take  the  decision 
out  of  the  hands  of  a  jury  and  pronounce, 
as  a  matter  of  law,  that  the  railway  com- 
pany's witnesses  were  in  all  respects  to  be 
believed,  and  that  their  conclusions  as  to 
the  condition  of  the  engine  and  the  skill  of 
the  employees  were  beyond  the  pale  of  con- 
tradiction f    The  contention  of  the  railway 
oompany  in  that  case  was  that,  the  statu- 
hury  presumption  of  negligence  on  the  part 
of  the  railway  company  having  been  rebut- 
ted by  positive  evidence  on  behalf  of  de- 
fendant, the  court  should  have  directed  a 
verdict.    Here  it  is  claimed  that  the  prima 
facie  case,  made  by  the  plaintiff,  was  re- 
butted   by  the   defendant's  witnesses  as  to 
the  intemperate  use  of  drugs,  and  therefore 
the  verdict  should  have  been  directed.    But 
to  do  this  the  court  would  have  to*  assume 
that  the  testimony  of  defendant's  witnesses 
was  to  be  taken  as  true  as  a  matter  of  law. 
The  rule  which  authorizes  a  trial  court  to 
direct  a  verdict  is  governed  by  tiie  same 
principles  whidt   authorize   that  court  to 
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sustain  a  demurrer  to  the  evidence.  The 
principles  differ  slightly  in  their  applica- 
tion. There  was  a  conflict  of  the  evidence 
upon  all  the  issues  raised  by  the  pleadings, 
and  the  case  should  have  been  submitted  to 
the  jury. 

We  have  examined  the  reply,  and  do  not 
think  that  plaintiff  has,  by  pleading  knowl- 
edge on  the  part  of  defendant  with  respect 
to  the  habits  of  Dr.  Taylor,  thereby  admit- 
ted tlie  use  by  him  of  drugs  to  the  eictent 
claimed  in  the  answer.  As  the  case  must 
be  reversed,  it  is  proper  to  mention  some 
errors  complained  of  in  reference  to  testi- 
mony. It  appears  that  over  the  objections 
of  plaintiff  the  clerk  was  permitted  to  state, 
in  answer  to  several  questions,  what  had 
occurred  at  meetings  of  the  local  camp,  all 
of  which  were  matters  of  record.  He  was 
also  permitted  to  state  the  contents  of  a  let- 
ter received  from  the  head  camp.  All  of 
these  were  mere  conclusions;  and,  besides, 
no  attempt  was  made  to  lay  a  foundation 
for  secondary  evidence.  Some  of  the  rec- 
ords of  the  local  camp  being  offered  by  de- 
fendant, it  was  proper  for  plaintiff  to  in- 
troduce the  entire  record  of  the  proceedings, 
if  any  of  the  records  were  proper  under  the 
plea^ngs  as  they  stood. 

The  cause  will  be  reversed,  and  remanded 
for  further  proceedings  in  aocordance  here- 

wttiL 

'All  the  Jnatiees  concur. 
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Municipal 
street. 

1.  The  power  to  grade  and  Improve 
streets  is  an  inherent  corporate  power  of  ■ 
city. 

Same — ^failure  to  specify  fund. 

2.  A  proviso  that  ordinances  and  con- 
tracts for  street  improvement  shall  specify 
how  the  work  shall  be  paid  for,  in  a  statute 

Case  Note. — ^Power  to  assess  cost  of  im- 
provements for  wharf  purposes  on  fee  own- 
ers.— It  will  be  observed  that  the  power  «t 
a  municipal  corporation  to  impose  upon 
abutting  owners  the  expense  of  improv- 
ing, for  wharf  purposes,  a  way  along 
the  bank  of  a  navigaole  stream  was  denied 
in  Tbbbbix  v.  Paocoab  on  the  theory  that 
the  public  right  in  the  land  forming  the 
bank  of  the  river  on  which  the  improve- 
ments were  made  was  paramount  to  the 
rightc  of  the  owners  of  tM  adjacent  fee,  and 
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authoTudng  cities  to  improre  streets,  which 
may  be  either  out  of  the  general  treasury, 
or  at  the  expense  of  the  abutting  owner,  is 
directory  only,  and  failure  to  do  so  will  not 
invalidate  the  proceeding. 
Evidence — judicial  notice  of  navigability. 

3.  The  court  takes  judicial  notice  that 
the  Tennessee  river  is  navigable. 
Municipal   corporation— way  in  river— cost 

of  improvement. 

4.  A  municipal  corporation  has  no  im- 
plied power  to  impose  upon  abutting  prop- 
erty owners  the  cost  of  improving  a  way 
from  high  to  low  water  mark  of  a  public 
navigable  river. 

Same— corporate  liability. 

6.  A  municipal  corporation  is  liable  for 
the  cost  of  improving  a  street,  which  it  has, 
without  authority,  attempted  to  place  on 
abutting  owners,  even  thou|;h  its  ordinances 
and  contract  expressly  say  that  it  shall  not 
be  liable  provided  it  has  power  to  bind  itself 
by  the  contract. 

Same — erroneous  assumption — comction  by 
court. 

6.  The  court  may  require  a  municipal 
corporation  to  pay  for  street  improvements, 
the  cost  of  which  the  contracting  parties 
erroneously  assumed  could  be  placed  on 
abutting  property  owners  and  provided  for 
so  doing  in  the  contract,  where  the  charter 
provides  that  the  court  «hall  have  the  right 
to  correct  any  mistake  or  error  of  the  com- 
mon council  relating  to  such  improvements, 
so  as  to  do  complete  justice  to  all  parties. 

(March  14,  1906.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the     Circuit     Court     for    McCracken 


County  in  defendanto'  favor  in  *a  action 
brought  to  recover  the  contract  price  of  a 
certain  street  improvement.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bagby  &  Martin,  for  appellant: 

The  city  is  liable. 

Louisville  v.  Clark,  105  Ey.  392,  49  S. 
W.  18;  Louisville  v.  Selvage,  106  Ky.  730, 
51  S.  W.  447,  52  S.  W.  809;  Allen  v.  Woods, 
20  Ky.  L.  Rep.  50,  46  &  W.  106;  Elliott, 
Roiads  &  Streets,  ${  500-603;  IngersoU,  Pub. 
Corp.  {  96;  Covington  v.  Smith,  12  Ky.  L. 
Rep.  141 ;  Covington  ▼.  Wood,  10  Ky.  L.  Sep. 
1022. 

Where  the  autiiority  to  make  the  improve- 
ment is  within  the  scope  of  its  corporate 
/powers,  as  defined  in  its  charter,  and  the 
ordinance  or  contract  is  defective  is  the 
method  of  its  execution,  or  invalid  or  il- 
legal, because  of  any  irregularity  or  in- 
formality, in  the  exercise  of  powers  pos- 
sessed by  the  city,  it  is  estopped  from  plead- 
ing the  same  in  justification  of  its  unwar- 
ranted and  unauthorized  act. 

IngersoU,  Pub.  Corp.  §{  96  et  seq.; 
Elliott,  Roads  &  Streets,  §§  600-503. 

CRear,  J.,  delivered  the  opinion  of  the 
court: 

On  July  17,  1899,  the  city  council  of  Pa- 
ducah  adopted  the  following  ordinance : 

"Section  1.  That  Washington  street  be 
improved  by  grading  and  graveling  the 
same  from  First  street  to  low-water  mark 
at  river  in  accordance  with  ordinances  Nos. 
38  and  39  of  the  revised  ordinances  of  the 


the  improvement  of  such  a  way  was  for  the 
benefit  of  the  public,  and  so  should  not  be 
made  at  the  expense  of  the  servient  owners. 
The  same  line  of  reasoning  was  employed 
in  Lathrop  v.  Racine,  119  Wis.  461,  97  N.  W. 
192,  which  was  an  action  to  set  aside  and 
have  adjudged  void  a  spedial  assessment 
certificate  issued  as  a  lien  upon  premises 
bordering  on  a  navigable  stream,  for  the 
cost  of  building  public  docks.  The  city 
charter  gave  the  common  council  power  to 
order  the  building  and  repairing  of  docks 
along  the  river  in  question,  and  provided 
that  ordinances  shall  require  the  owners  of 
real  estate  in  front  of  or  on  which  the  work 
is  to  be  done  to  build  or  repair  docks;  and, 
if  the  work  is  not  done  by  the  owner  as  re- 
quired, the  city  may  do  it,  and  the  cost  be 
levied  as  a  special  assessment  on  the  land 
in  front  of  or  on  which  the  work  is  done; 
and  that  certificates  for  such  assessments 
shall  be  liena  upon  the  lots.  In  declaring 
the  special  assessment  void,  the  court  held 
that  tne  provisions  of  the  charter  were  un- 
constitutional as  authorizing  the  taking  of 
private  property  for  public  purposes  without 
compensation,  and  that  special  benefits  did 
not  accrue  to  the  abutting  owners  from  the 
construction  of  such  docks  by  the  dty,  as 
they  were  not  only  for  the  benefit  of  the 
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citizens  of  the  municipality,  but  also  for  the 
convenience  of  domestic,  interstate,  -and 
foreign  commerce. 

The  doctrine  of  local  taxation  for  benefits 
conferred  by  public  improvements  was  also 
repudiated  in  Reed  v.  Erie,  79  Pa.  346,  in 
which  the  power  of  a  city  to  charge  the 
water  lots  of  abutting  owners,  which  had 
been  purchased  from  the  city,  with  the  cost 
of  improving  a  macadamized  causeway  on 
which  such  lots  bordered,  leading  from  the 
shore  across  a  basin  to  a  pier  built  by  the 
city  some  distance  from  the  shore  and  used 
as  a  public  dock,  was  denied  on  the  ground 
that  the  causeway  was  a  great  utility  to 
commerce,  being  the  only  connection  be- 
tween the  public  pier  and  the  main  land,  and 
was  of  no  special  benefit  to  the  abutting 
owners  whose  property  was  charged  ivith 
the  entire  cost  of  the  improvement.  The 
court  also  held  that  a  statute  authorizing 
the  city  to  grade,  pave,  macadamize,  or 
otherwise  improve  the  public  streets,  and 
to  provjde  for  the  levy  and  collection  of 
the  cost  thereof  from  the  owners  of  the 
property  abutting  on  the  street,  gave  the 
city  no  power  to  charge  the  cost  of  improve- 
ing  this  causeway  against  the  adjacent  lot 
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city  of  Paducah,  and  charter  of  cities  of 
the  third  class  governing  such  improve- 
ments. 

"Sec.  2.  Said  grading  and  graveling  shall 
be  done  at  the  exclusive  cost  of  the  own- 
ers of  ground  fronting  on  Washington 
street  between  First  street  and  low-water 
mark;  the  city  of  Paducah  to  be  liable 
for  no  part  of  the  cost  of  such  improve- 
mente,  ezc^t  at  the  intersection  of  streets 
andv  public  all^s;  the  said  improvements 
to  be  completed  by  the  let  day  of  Decem- 
ber, 1899." 

Section  38,  above  referred  to,  provided, 
among  other  things,  as  follows: 

"Section  1.  That  a  street  in  the  city  of 
Paducah  shall,  when  improved,  consist  of  a 
sidewalk  on  either  side,  a  gutter  next  there- 
to, and  the  center  or  street  proper. 

"Sec.  2.  On  streets  66  feet  in  width,  the 
sidewalk  on  each  side  shall  be  12  feet 
wide,  the  gutters  3  feet  wide,  and  the  street 
proper  of  gravel   36   feet  wide." 

Washington  street  was  66  feet  wide.  Ad- 
vertisement was  made  for  bids  for  the  work 
in  accordajice  with  the  provisions  of  the  or- 
dinance and  the  profile  plans  and  specifica- 
tion on  file  in  the  city  clerk's  office.  The 
specifications  provided  that  the  subway 
should  be  66  feet  wide,  and,  when  it  was 
accepted  by  the  engineer,  gravel  to  the  depth 
of  12  indies  should  be  spread  uniformly 
over  the  whole  surface  and  thoroughly  com- 
;)acted  by  rolling  or  tamping.  Ed  C.  Ter- 
rell was  the  best  bidder,  and,  his  bid  being 
accepted,  the  following  written  contract  was 
entered  into: 

Contract  for  the  Improvement  of  Washing- 
ton Street  from  First  Street  to  Tennes- 
see River  between  Ed  C.  Terrell,  Contract- 
or, and  the  City  of  Paducah. 
This  contract,  made  and  entered  into  by 
and  between  E.  C.  Terrell,  as  party  of  the 
first  part,  and  the  city  of  Paducah,  Ken- 
tucky,  as   party  of  the  second  part,   wit- 
nesseth: 

That  whereas,  the  party  of  the  first  part 
has  been  awarded  the  contract  by  the  party 
of  the  second  part  for  the  improvement  of 
Washington  street,  from  First  street  to  the 
river,  in  accordance  with  an  ordinance 
passed  for  that  purpose,  the  said  party  of 
the  first  part  does  hereby  agree  and  con- 
tract that  he  will  faithfully  do  and  per- 
form all  the  things  required  by  said  ordi- 
nance, in  and  about  the  improvement  of  the 
■aid  street  and  in  accordance  with  the  plans 
and  specifications  and  profile  in  the  coun- 
"U  «lerk's  office  of  the  city  of  Paducah,  and 
voat  he  will  do  the  said  work  in  a  good 
6L.R.A.(N.S.) 


and  acceptable  manner  as  required  by  said 
ordinance,  and  finish  the  same  by*  the  time 
as  stipulated  in  said  ordinance,  for  the  com- 
pensation of  $1.60  per  lineal,  foot. 

The  said  city  of  Paducah  agrees  to  pay 
the  said  amount  for  the  said  improvement 
as  required  by  law  for  all  intersections, 
and  to  do  all  other  tnings  required  by  law 
for  the  faithful  execution  of  the  said  work. 
Dated  this  5th  day  of  Sept.,  1899. 
Ed  C.  Terrell, 

Party  of  the  First  Part. 
City  of  Paduoah, 

Parly  of  the  Second  Part. 
Attest:     W.  H.  Patterson,  C.  0.  P. 
Ja«.  M.  Lang,  Mayor, 

At  a  meeting  of  the  council  on  Septem- 
ber 5th  the  following  order  was  made: 

"The  mayor  stated  that,  E.  C.  Terrell 
beiiag  the  lowest  and  most  advantageous 
bidder,  he  had  awarded  him  the  contract 
for  the  ix:provement  of  Washington  street 
froim  First  street  to  the  river  at  $1;60  per 
lineal  foot,  on  eacdi  side,  and  he  offered  as 
his  sureties  R.  C.  and  A.  S.  Terrell.  Con- 
tract ratified  and  sureties  approved  upon  a 
call  of  the  yeas  and  nays  by  the  following 
votes:  Clark,  Davis,  EUiott,  Ezell,  Fowler, 
Jackson,  Johnson,  Jones,  Roberteon,,  Smith, 
Winstead,  and  Yeiser." 

Terrell  built  the  street,  as  required  by  his 
contract  and  the  specifications,  66  feet  wide. 
The  work  was  accepted  by  the  city  authori- 
ties, and,  their  action  being  reported,  the 
following  was  adopted:  "Resolved  by  the 
city  council  that  said  work  be  received  and 
accepted  as  done  in  accordance  with  the 
contract,  and  that  the  estimates  be  placed 
in  the  hands  of  the  contractor  for  collection, 
and  he  be  allowed  $99.20,  the  amount  due 
him  by  the  city  for  intersections  as  shown 
by  the  engineer's  apportionment.''  Terrell 
then  began  this  action  against  the  property 
.owners  fronting  on  the  improvement  to  en-' 
force  a  lien  on  the  propertjf  for  the  cost. 
The  city  was  also  made  a  defendant  to  the 
action,  and  judgment  was  prayed  against 
it  if  the  property  owners  were  not  liable. 
The  property  owners  resisted  a  recovery  on 
two  grounds,  vie. :  ( 1 )  That  the  way  to  be 
improved  was  a  public  wharf,  and  not  a 
street;  and  (2)  that,  by  ordinance  38,  only 
36  feet  of  the  street  could  be  improved  as  a 
carriage  way,  and  that,  as  the  ordinance 
directing  the  improvement  provided  that  the 
work  was  to  be  done  in  accordance  with  ordi- 
nance 38,  it  necessarily  provided  only  for 
the  improvement  of  36  feet  of  the  street. 
The  circuit  court  sustained   this  last  do- 
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fenge,  giving  Terrell  judgment  against  the 
propertjr  owners  for  only  this  part  of  his 
work,  and  refusing  to  give  him  judgment 
against  the  -  city  for  the  remainder  of  his 
claim.  From  the  judgment  in  favor  of  the 
city,  he  appeals.  The  property  holders  do 
not  appeal.  The  reasons  of  the  circuit  court 
for  the  conclusion  are  that  the  ordinance 
authorized  only  36  feet  of  tiie  street  to  be 
graded  and  graveled ;  that  the  council  knew 
what  the  ordinance  meant;  ttiat  the  con- 
tractor was  required  to  know  at  his  peril 
the  infirmity  in  the  contract  and  the  ordi- 
nance; and  that  the  city  was  not  liable  be- 
cause its  council  passed  a  defective  ordi- 
nance under  which  payment  for  the  work 
could  not  be  coerced  from  the  abutting  land- 
owners. 

It  seems  to  us  that  the  case  comes  to  this : 
Either  that  the  city  is  not  liable,  because  of 
the  terms  of  the  ordinance  authorizing  the 
work,  and  of  the  terms  of  the  contract  made 
in  pursuance  to  it,  or  that  the  city  is  liable, 
notwithstanding  the  terms  of  the  contract, 
on  th6  ground  that  the  court  will  presume 
that  the  contract  meant  that  the  city  was 
not  to  be  bound  only  in  the  event  that  it 
had  authority  to  bind  and  had  bound  the 
abutting  property  for  the  cost  of  the  im- 
provement.    The  latter  proposition   is  not 
new  to  the  judicial   history  of  this  state, 
and  is'  not  novel  to  the  courts.    There  are 
many  oases,    beginning    with  Louisville  v. 
Hyatt,  6  B.  Mon.    199,   and   extending   to 
Barber  Asphalt  Paving  Co.  t.  Gaar,  116  Ky. 
334,  73  S.  W.  110,  which  held  that  under 
such  circumstances,  the  city  is  liable,  al- 
though it  by  contract  provided  against  lia- 
bility.    It  is  not  deemed  necessary  to  re- 
state the  grounds  and  reasoning  upon  which 
the  cases  rest.     They    are    believed    to  be 
so'und.     In   addition,   the  strongest  reason 
for  the  application  of  the  rule  of  itare  de- 
cisis applies  here,  as  they  constitute  a  rule 
of  property,  upon  the  faith  of  which  it  is 
'  fair  to  assume  similar  contracts  have  been 
entered    into,    and    rights    attached    under 
them,  which   tt  would   be   unjustifiable  to 
disturb  on  a  mere  doubt,  by  adopting  a  dif- 
ferent construction.    The  question  is:    Does 
this  case  come  within  the  rule!     In  its  ex- 
amination we  will  meet  with  cases  appar- 
ently   in   conflict   with    the    rule,    notably 
Craycraft  v.   Selvage,   10  Bush,   705.     But 
that  case  and  others  similar  rest  upon  the 
peculiar  phraseology  of  the  statutes,  which 
were  charters  of  the  towns,  and  from  which 
the  authority  to  make  the  particular  con- 
tracts were  derived.     It  is  not  proposed  by 
anything    here  said  to  conflict  with  Cray- 
craft  V.  Selvage.     It  may  be  conceded  that  | 
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where  a  city  is  authorized  to  cause  a  street 
to  be  laid  out  or  improved  at  the  exclusive 
cost  of  the  abutting  property,  and  the  char- 
ter of  the  city  provides  that  in  such  case 
the  city  shall  not  be  liable  for  the  cost  of 
the  improvement,  but  that  the  contractor 
shall  look  alone  to  his  lien  upon  the  abut- 
ting property,  that  the  city  will  not  be  lia- 
ble if,  by  error  of  its  council  or  other  offi- 
cers, it  failed  to  take  proper  steps  to  se- 
cure a  lien  upon  the  property  abutting  the 
improvement  for  the  benefit  of  the  con- 
tractor; still,  it  remains  to  be  seen  whether 
this  case  falls  within  that  rule. 

Charters  of  all  third-class  cities,  to  which 
appellee   belonged  when  this  contract  was 
made,  provide:    "The  common  council  shall 
have  power  to  cause  to  be  graded,  construct- 
ed,  reconstructed,  pared,  or  otherwise  im- 
proved and  repaired,  all  streets,  sidewalks, 
alleys  and   public  ways,  or  parts  thereof, 
within  the  city,  of  such   material  and  in 
such  manner  and  tinder  such  regulation  as 
shall  be  provided  by  ordinance,  and  may,  in 
their  discretion,  provide  for  the  payment  of 
the  cost  of  same,  or  any  part  thereof,  out 
of  the  city  treasury:     Provided,  the  ordi- 
nances and  contracts  for  such  work  shall 
specify  how  the  work  shall  be  paid  for."    Ky. 
Stat.  1903,  %  3457.     It  is  thought  by  some 
that  the  proviso  in  this  section  is  a  limita- 
tion upon  the  power  of  the  city  to   bind 
itself  for  street  improvements;  that,  to  do 
so,  the  ordinance  must  expressly  show  how 
the  work  shall  be  paid  for,  or  the  power  to 
hav«  the  work  done  at  all  at  the  city's  ex- 
pense is  withheld.    This  calls  for  an  inter- 
pretation of  S  3457,  supra.    The  power  1o 
grade  and  improve  its  streets  by  a  city  is 
an  inherent  corporate  power.     The  section  - 
did  not,  therefore,  confer  the  power,  but  it 
was  included  in  the  general  grant  to  the 
corporation  to  be  a  city.    This  point  is  ma- 
terial in  determining  whether  the  clause  fol- 
lowing the  word  "provided"  is   mandatory 
or  directory,  for,  if  it  is  mandatory,  and  is 
in  fact  a  limitation  upon  the  power  g^nted, 
its  nonobservance  would  be  fatal  to  th«  at- 
tempted exercise  of  the  power.    If,  on  the 
other   hand,   it  is  directory  only,  then,  al- 
though it  should  still  be  observed  by  the 
city  council,  if  it  is  not  observed  the  fail- 
ure would  not  defeat  the  exercise  of  the 
power,  particularly  after  the  work  has  been 
done  under  it  in  good  faith. 

Sutherland  on  Statutory  Construction,  | 
454,  lays  it  down  that,  "when  a  statute  is 
passed  authorizing  a  proceeding  which  was 
not  allowed  by  the  general  law  before,  and 
directing  the  mode  in  which  an  act  shall  be 
done,  the  mode  pointed  out  must  be  strictlj 
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pursued.  It  is  the  mnditkm  on  which  alone 
a  party  ean  entitle  himself  to  the  benefit 
of  the  statute,  that  its  directions  shall  be 
srtrictly  complied  wdth.  Otherwise  the  steps 
taken  will  be  Toiil.  But  when  the  proceed- 
ing is  permitted  by  the  general  law,  and 
an  act  of  the  legislature  directs  a  particular 
form  and  manner  in  whioa  it  shall  be  con- 
ducted, then  it  will  depend  on  the  terms 
of  the  aet  itself  whether  it  shall  be  con- 
sidered merely  directory.  .  .  .  Where 
a  statute,  in  granting  a  new  power,  pre- 
serib^  how  it  shall  be  exercised,  it  can  law- 
fully be  exercised  in  no  other  way.  Nega- 
tive words  in  granting  power  or  jurisdic- 
tion cannot  be  directory."  The  same  au- 
thor saye:  "Where  the  provision  is  in  af- 
firmative words,  and  there  are  no  negative 
woids,  and  it  relates  to  the  time  or  manner 
of  doing  the  acts  which  constitute  the  chief 
purpose  of  the  law,  or  those  incidental  or 
subsidiary  thereto,  by  an  official  person,  the 
provision  has  been  luually  treated  as  di- 
rectory."   Id.  {  447. 

Unless  the  word  "provided"  itself  im- 
plies a  limitation  on  what  has  preceded,  we 
find  in  this  clause  of  the  statute  no  negative 
word.  It  directs  the  form  of  the  ordinance 
and  contract.  It  is  not  a  statute  aimed 
primarily  to  protect  the  city  treasuiy,  but  it 
is  intended  to  provide  a  system  of  public 
thoroughfares  for  the  city,  and  incidentally 
to  pay  for  them  by  a  direct  tax  upon  the 
abutting  property,  as  provided  in  J§  3449 
et  seq.,  Ky.  Stat.  1903,  or  by  an  appropria- 
tion out  of  ibe  general  levy.  1%e  word 
"provided,"  as  used  in  statutes,  generally, 
though  not  always,  implies  a  limitation  or 
restriction  upon  what  has  Receded  in  the 
context.  Sutherland  says  (Sutherland, 
Stat.  Onetr.  §  222) :  "Provisos  and  ex- 
ceptions are  similar,  intended  to  restrain 
the  enacting  clause,  to  except  something 
which  would  otherwise  be  within  it,  or  in 
some  manner  to  modify  it."  But  this  is  not 
always  necessarily  so.  The  word  may,  if 
such  be  the  sense  gathered  from  the  whole 
act  or  instrument,  simply  explain  what  had 
previously  been  stated  in  general  terms,  or 
direct  the  manner  of  doing  what  was  al- 
lowed by  the  context  to  be  done  generally. 
Rich  V.  Atwater,  Id  Conn.  419;  Forscht  v. 
Oreen,  53  Pa.  140;  Co.  Litt.  146  B;  Stan- 
ley  V.  Colt,  5  Wall.  166,  18  L.  ed.  609; 
Chapin  v.  Harris,  8  Allen,  596. 

Section  3457,  Ky.  Stat.  1903,  is  a  part  of 
the  subdivision  of  charters  of  cities  of  the 
third  class,  devoted  to  "streets  and  alleys." 
Por  these  cities  a  dual  system  of  improve- 
ment is  allowed.  One  is  by  a  direct  assess- 
ment of  the  cost  upon  the  abutting  prop- 
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erty.  The  other  is  at  the  city's  expense. 
The  latter,  as  we  have  seen,  was  included  in 
the  inherent  corporate  powers  of  the  city. 
But  the  former  did  not  naturally  exist,  and 
could  not  be  exercised  unless  specifically 
granted  by  the  legislature.  Dill.  Mun. 
Corp.  605;  Eniper  v.  Louisville,  7  Bush, 
599;  Caldwell  v.  Rupert,  10  Bush,  179.  The 
proviso  contained  in  S  34S7,  Ky.  Stat.  1903, 
logioally  applies  to  the  whole  system,  and 
because  thM«  is  a  dual  system.  It  is  to 
keep  the  accounts  straight.  By  its  observ- 
ance there  is  lees  apt  to  be  confusion  or  un- 
certainty in  assessing  the  cost  of  improve- 
ments. If  it  applied  alone  to  the  city's  con- 
tracts where  it  undertook  to  have  the  im- 
provements done  at  its  own  expense,  it 
.would  have  been  a  meaningless  term  and 
useless,  for  there  is  but  one  way  for  a  city 
to  pay  for  its  own  work,  and  that  is  out 
of  the  money  in  its  treasury,  or,  which  is 
the  same  thing,  out  of  the  money  it  may 
raise  by  general  taxation  and  put  into  its 
treasury.  We  conclude  that  the  term,  as 
used  in  this  statute,  is  directory,  and  i»  not 
a  limitation  upon  the  power  of  a  city  to 
improve  its  streets.  Nor  are  we  laddng  in 
precedent  in  this  state  for  this  construc- 
tion. In  Kearney  v.  Covington,  1  Met. 
(Ky.)  339,  the  charter  of  the  city  authorized 
it  to  direct  street  improvements  at  the  ex- 
pense of  the  abutting  property  holders,  or 
to  pay  for  them  out  of  the  city  treasury. 
The  sectitm  of  the  charter  there  in  question 
concluded  with  the  proriso  that  the  eity 
council  should,  by  a  vote  of  two  thirds,  have 
the  power  to  pay  for  grading  the  streets  out 
of  the  city  treasury.  Of  this  the  court 
said:  "The  object  or  meaning  of  this  pro- 
viso is  not  very  clear  or  certain.  It  does 
not  require  a  vote  of  two  thirds  of  the  city 
council  to  authorize  a  contract  to  be  made 
for  the  grading  of  the  streets,  where  it  is 
intended  to  make  the  city  responsible,  but 
only  requires  a  vote  of  two  thirds  to  pay 
for  the  grading  out  of  the  city  treasury. 
It  may  have  been  intended  to  confer  a  power, 
but  it  was  certainly  not  intended  to  limit 
the  exercise  of  a  power  necessarily  incident 
to  such  a  corporation.  It  is  the  duty  of  the 
city  authorities  to  keep  the  streets  in  proper 
repair;  and  if,  as  argued,  this  provision  in 
the  charter  was  intended  to  restrict  them 
to  the  mere  grading  of  the  streets,  and  to 
preclude  them  from  having  any  further  im- 
provements made  at  the  public  expense,  it 
would  conflict  with  the  general  lajw  which 
requires  them  not  only  to  put,  but  to  keep, 
the  streets  in  good  repair.  Such  a  construc- 
tion should  not,  therefore,  be  given  to  it, 
but  it  should  be  construed  to   relate  ex- 
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clusi^dv  to  the  action  of  the  city  council 
in  directing  the  payment  to  be  made  after 
the  work  has  been  done."  In  other  words, 
the  proviso  was  held  to  be  directory  of  the 
manner  of  doing  a  thing  already  allowed  by 
general  law  to  be  done. 

So  far  the  case  has  been  considered  upon 
the  theory  that  Washington  street  improved 
under  the  ordinance  in  this  case  was  a  pub- 
lic street.  Before  the  improvement  it  was 
an  open  way,  extending  from  the  edge  of 
First  street— wbich  was  near  the  top  of 
the  bank  of  the  Tennessee  river — down  th« 
bank  to  low-water  mark  of  that  river,  a 
distance  of  about  300  feet.  The  way  was 
not  improved  upon  any  plan  of  streets,  but 
appears  to  have  been  intended  for  use  as  a 
^arf.  During  high  water  in  the  river 
much  of  this  improved  way  would  be  under 
water,  and  at  times  all  of  it  would  be.  It 
was  in  reality  the  grading  and  graveling  for 
66  feet  wide,  the  bank  of  Tennessee  river 
between  high  and  low  water  mark.  The 
court  takes  judicial  notice  that  the  Ten- 
nessee river  is  a  navigable  river,  and  as 
such  the  rights  of  the  public  extend  to  ordi- 
nary high-water  mark.  Could,  Waters,  { 
42.  As  the  public  right  in  the  land  form- 
ing the  bank  of  the  river  between  high  and 
low  water  mark  was  paramount  to  the 
rights  of  the  owner  of  the  adjacent  fee 
which  called  to  extend  to  the  river,  an  im- 
provement of  a  way  for  the  public  across 
their  own  property  ought  not,  and  under 
the  charter  of  appellee  city  cannot,  be  made 
at  the  expense  of  the  abutting  property 
holders;  that  is,  the  servient  owners.  Some 
pa.rt  of  tjiese  lots,  it  is  true,  was  above  the 
top  of  the  bank,  but,  as  they  were  com- 
pelled by  the  judgment  to  pay  something 
more  than  one  half  of  the  cost  of  the  im- 
provement, it  is  fair  to  assume  that  the 
remainder  represents  no  more  than  what 
they  could  not  have  been  compelled  to  pay 
for.  This  being  so,  the  case  comes  within 
the  rule  first  laid  down,  vie. :  The  city  has 
attempted  to  bind  by  ordinance  and  con- 
tract, for  a  Itreet  improvement,  property 
which  it  could  not  bid  therefor  under  its 
oharter;  for  which,  under  all  the  cases,  the 
city  is  liable,  even  though  its  ordinance  and 
the  contract  expressly  say  it  is  not  liablei 
provided  it  was  a  contract  that  the  city  had 
the  power  to  bind  itself  on.  Louisville  v. 
Hyatt,  6  B.  Mon.  199;  Kearney  v.  Coving- 
ton, and  Caldwell  v.  Rupert,  tupra;  Cray- 
craft  V.  Selvage,  10  Bush,  696. 

The  charter  of  third-class  cities  provides 
further:  "That  on  the  trial  in  equity  of 
any  case  relating  to  the  improvement  of 
any  street,  alley,  sidewalk,  or  other  public 
SL.R.A.(N.S.) 


highway,  or  any  part  thereof,  the  eonrt  try- 
ing the  case  shall  have  the  right  to  correct 
any  mistake  or  error  of  the  city  engineer 
in  estimating  and  apportioning  the  cost  of 
such  improvement  among  loV  owners,  »r  any 
mistake  or  error  of  the  common  council  re- 
lating to  such  improvement,  so  as  to  do 
complete  justice  to  all  partiee".  Ky.  Stat. 
1903,  I  8468.  This  section  follows  ($  3440- 
3457,  which  allows  streets  to  be  improved 
at  the  cost  either  of  the  dty  or  the  owners 
of  the  abutting  property.  By  i(8  terms  the 
section  deals  wiUi  two  classes  of  efrors 
which  the  courts  are  authorized  to  correct. 
One  is  any  error  or  mistake  of  tbe  city 
engineer  in  estimating  and  apportioning  the 
cost  of  sudi  improvement  among  the  lot 
,  ovmers.  The  other  is  "any  mistake  or  error 
of  the  common  counoil  relating  to  such  im- 
provement." The  end  in  ^ther  instance 
which  the  statute  expressly  declares  is  "so 
as  to  do  complete  justice  to  all  parties." 
Now,  towns  and  cities  can  contract  only 
through  their  councils  or  trustees.  The  con- 
tract, to  bind  the  city,  must  be  concerning 
a  matter  which  the  counoil  loid  the  power 
to  make,  and  it  must  be  entered  into  pur- 
suant to  an  ordinance  of  the  town,  duly 
enacted.  The  legislature  contemplated  that 
in  tiie  attempted  exercise  of  vested  power 
the  city,  by  inadvertence  of  some  public  of- 
ficial, might  do  or  fall  ^o  Co  something 
which,  strictly  construed,  would  avoid  the 
contract,  so  that  the  other  party  to  it  would 
have  no  recourse,  and  would  lose  his  labor 
and  material,  which,  from  the  nature  of 
sucb  an  improvement,  would  inure  to  the 
city's  full  use,  just  as  though  they  had  Iti 
fact  been  paid  (or.  The  injustice  of  such 
a  result  was  manifest  to  tho  legislature,  aa 
it  is  to  anybody,  and  it  was  intanded  by  i 
3468,  tupra,  to  obviate  it.  So  the  legisla- 
ture has,  by  that  section,  placed  the  parties 
to  such  a  contract  exactly  in  the  position 
th^  would  have  occupied  had  it  been  a 
contract  between  two  competent  individuals 
under  similar  circumstances;  that  is,  to  al- 
low a  court  of  equity  to  do  complete  justice 
between  them  when  from  mistake  the  con- 
tract has  been  performed  by  one  party,  and 
cannot  be  specifically  executed  by  the  other. 
This  might  involve  more  than  the  mere 
correction  of  an  engineer's  mistake.  Where 
the  ordinance  duly  adopted  shows  the  deter- 
mination of  the  town  council  to  make  th* 
improvement,  which  is  one  which  it  is  em-  * 
powered  by  law  to  make,  and  where,  in  the 
attempted  exercise  of  that  power  and  de- 
termination, the  parties  have  failed  to  state 
some  part  of  the  undertaking,  or  omitted  to 
set  out  an  obligation  which  the  necessity  of 
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th«  case  would  seem  to  imply  as  an  incident 
of  that  which  was  expressly  undertaken  by 
the  parties, — it  is  just  that  the  real  object 
intended  should  not  fail  because  of  such  in- 
advertence. It  could  not  have  been  in  the 
minds  of  the  parties  that  one  of  them  was 
to  do  work  for  and  furnish  material  to  the 
other  of  great  value,  and  get  nothing  for  it. 
The  contract,  end  the  whole  proceeding, 
negatives  such  thought.  On  the  contrary,  it 
is  clear  that  both  parties  intended  that  the 
work  was  to  be  paid  for  at  the  stipulated 
price;  that  it  was  for  the  town,  which,  as 
a  corporation,  got  the  benefit  of  it;  and  that 
the  town  intended  to  pay  for  it.  In  execu- 
tion of  this  last  feature  of  the  contract  the 
town  undertook  to  adopt  a  method  which  it 
had  the  right  as  a  privilege  to  adopt,  of 
charging  the  cost  to  the  abutting  property, 
instead  of  to  all  property  within  the  cor- 
poration. But  upon  this  point — ^that  is, 
the  right  of  the  town  to  pay  for  the  work 
in  this  way — both  the  town  and  the  con- 
tractor were  In  error  in  the  assumption 
that  it  could  be  legally  done.  Now,  after 
the  work  has  been  done  for  the  town,  in  ac- 
cordance with  its  specificatioqs,  and  has  been 
accepted  by  it,  so  that  it  is  impossible  to 
place  the  other  party  in  statu  quo,  the  par- 
ties discern  that  they  were  in  error  in  as- 
suming that  the  abutting  property  could  be 
charged  with  the  cost.  The  legislature  has 
justly  provided  that  in  such  case  a  court  of 
equity  may  correct  the  mutual  mistake  of 
the  parties  and  decree  justice  between  them, 
which  is  to  compel  the  town  to  pay  in  the 
other  way,  and  in  this  case  the  only  legal 
way  open  to  it,  for  that  which  it  has  or- 
dered to  be  done  and  has  got  tiie  full  benefit 
of.  Nor  is  this  the  exercise  by  l^e  court  of 
a  legislative  function  which  the  council 
must  alone  exercise.  The  correction  of  an 
error  in  a  contract  by  a  court  of  equity  is 
not  the  making  of  a  contract.  It  is  merely 
the  reforming  of  the  contract  the  parties 
have  already  made,  so  as  to  conform  it  to 
the  facts  ajid  the  law.  If  a  contract  already 
performed  by  one  party  contains  erroneous 
provisions,  or  omits  provisions  tihat  should, 
under  the  agreement,  have  been  incor- 
porated in  it;  or  if  it  contains  impossible 
oondittoDS,— courts  of  equity  may  neverthe- 
less do  justice  by  substituting  the  law's  im- 
plication for  the  impossible  provisions,  as 
well  as  reform  the  contract  in  accordance 
with  the  real  understanding  between  the 
parties.  This  is  an  ancient  practice  and 
prerogative  of  courts  of  equity,  who  have 
no  more  power  to  make  contracts  between 
individuals  tAiaii  to  make  contracts  on  be- 
half of  municipal  corporations.  The  par- 
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ties  had  the  power  to  contract  with  refer- 
ence to  the  subject-matter.  They  have  con- 
tracted. Their  minds  have  met  as  to  what 
was  to  be  done  by  appellant,  and  the  price 
he  was  to  receive  for  it.  They  have  by 
mutual  mistake  provided  that  he  was  to  be 
paid  in  a  way  that,  as  subsequently  de- 
veloped, was  impossible  of  execution.  Now, 
after  the  work  is  done  and  has  been  received, 
for  a  court  of  equity  to  decree  that  the 
same  payment  shall  be  made  in  Miother 
way  which  is  possible  and  legal  is  in  no 
sense  the  making  of  a  contract,  or  the  exer- 
cise of  a  legislative  function. 

We  conclude  that  upon  the  whole  case  the 
judgment  in  favor  of  the  city  is  erroneous, 
and  it  is  therefore  reversed,  and  the  cause 
remanded,  that  judgment  may  be  entered  in 
iavor  of  appellant  as  herein  indicated. 


KENTUCKY  COtlHT  OF  APPEALS. 
SAMUEL  HALE,  Appt., 

T. 

R.  W.  HARRIS  et  aL 

(—  Ky.  — ,  91  S.  W.  660.) 

Note — consideration — candidacy  for  office. 

1.  The  securing  of  money  to  be  used  in 
the  promotion  of  one's  candidacy  for  public 


Case  Note. — ^Return  of  consideration  as 
condition  of  defending  against  contract  be- 
cause made  on  Sunday. — The  doctrine  that 
a  transaction  oo  Sunday  will  be  held  valid 
unless  the  party  defendant  places  the  party 
seeking  to  enforce  it  in  statu  quo  (ex- 
cept where  based  on  express  statutory 
provision)  seems  to  have  no  other  sup- 
port than  the  case  of  Greene  v.  South- 
worth,  2  Ky.  L.  Rep.  233,  the  report 
of  which  consists  only  of  the  single  sen- 
tence quoted  in  the  opinion  in  Haije  v. 
Habbis,  and  which  indicates  that  the  action 
was  one  to  rescind,  rather  than  one  to  en- 
force, the  contract.  The  view  generally 
taicen  is  stated  in  Cranson  v.  Goss,  107  Mass. 
439,  9  Am.  Rep.  46,  as  follows:  "The  ground 
ui>on  which  courts  have  refused  to  maintain 
actions  on  contracts  made  in  contravention 
of  statutes  for  the  observance  of  the  Lord's 
Day  is  the  elementary  principle  that  one 
who  has  himself  participated  in  a  violation 
of  law  cannot  be  permitted  to  assert  in  a 
court  of  justice  any  right  founded  upon  or 
growing  out  of  the  illegal  transaction.  The 
general  principle  was  long  ago  stated  by 
Lord  Mansfield,  with  his  usual  completeness 
and  felicity  of  expression:  'The  objection 
that  a  contract  is  immoral  or  illegal,  as  be- 
tween plaintiff  and  defendant,  sotmds  at  all 
times  very  ill  in  the  mouth  of  the  defend- 
ant. It  is  not  for  his  saksj^^toweve^  ithat 
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ofSce  is  a  sufficiently  raluable  consideration 
for  the  execution  of  a  promissory  note. 
Same — ^illegal  use — estoppel  to  recover. 

2.  One  advancing  money  upon  a  note  is 
not  estopped  to  recover  upon  the  note  by  the 
fact  that  the  money  was  used  to  corrupt 
Voters  at  an  election,  if  he  did  not  know  that 
the  money  was  to  be  so  used. 

Same — delivered  on  Sunday — ^recovery. 

3.  The  maker  of  a  note  cannot  defeat 
payment  because  it  was  delivered  on  Sun- 
day, unless  he  surrenders  the  consideration 
received  for  it. 

(March  6,  1906.) 

A  PPEAL  by  plaintiff  from  a  judgment  of 
J^  the  Circuit  Court  for  Floyd  County  in 
defendants'  favor  in  an  action  brought  to 
enforce  payment  of  a  promissory  note.  Re- 
versed. 

The  facts  are  stated  ia  the  opinion. 

IJr.  W.  S.  HasWng  for  appellant. 

Mr.  W.  H.  Holt  for  appellees. 

Settle,  J.,    delivered    the  opinion    of  the 
court: 
Thk  is  an  action  in  equity  upon  a  nott 


of  $305,  and  to  enforce  a  mortgage  lien 
given  to  secure  its  payment.  The  note  and 
mortgage  were  executed  by  appellees  (R.  W. 
Harris,  his  wife,  and  daughter).  At  the 
time  of  their  execution  the  appellee  R.  W. 
Harris  was  a  candidate  for  jailer,  R.  E. 
Stanley  tor  county  judge,  and  Q.  R.  David- 
son for  county  clerk  of  Floyd  coimty;  all 
being  candidates  upon  the  Democratic  ticket. 
It  was  agreed  between  the  three  that  they 
would  oontribute  $300  each  toward  a  jodnt 
fund  to  be  used  for  their  common  benefit  in 
promoting  their  candidacy.  Stanley  and 
Davidson  put  up  $300  each,  but  appellee 
R.  W.  Harris  was  unable  to  furnish  his  $300, 
as  he  did  not  have  the  money  and  could 
not  get  it.  On  Saturday  before  the  elec- 
tion he  went  to  Prestonburg,  the  county 
seat,  and  informed  Stanley  end  Davidson  of 
his  inability  to  get  the  money.  They,  ap- 
pellee, his  brother,  J.  P.  Harris,  and  broth- 
er-in-law, H.  Fitzpatrick,  then  got  together, 
and  it  was  finally  agreed  between  them  that, 
if  appellee  R.  W.  Harris,  his  wife,  and 
daughter  would  execute  the  note  andl  mort- 
gage in  question  to  appellant,  Qnle,  they 
would  undertake  to  get  for  him  tbe  $300. 


the  objection  is  ever  allowed;  but  it  is 
founded  on  general  principles  of  policy, 
which  the  defendant  has  the  advantage  of, 
contrary  to  the  real  justice,  ae  between  him 
and  the  plaintiff;  by  accident,  if  I  may  so 
say.  The  principle  of  public  policy  is  this: 
Ed  dolo  malo  non  oritur  actio.  No  court 
will  lend  its  aid  to  a  man  who  founds  his 
cause  of  action  upon  an  immoral  or  an  il- 
legal act.  If,  from  the  plaintiff's  own  state- 
ment or  otherwise,  the  cause  of  action  ap- 
pears to  arise  ea  turpi  causa,  or  the  trans- 
gression of  a  positive  law  of  this  country, 
then  the  court  says  he  has  ho  right  to  be 
assisted.  It  is  upon  that  ground  the  court 
goes ;  not  for  the  sake  of  the  defendant,  but 
because  they  will  not  lend  their  aid  to  such 
a  plaintiff.  So,  if  the  plaintiff  and  defend- 
ant were  to  change  sides,  and  the  defendant 
were  to  bring  his  action  against  the  plain- 
tiff, the  latter  would  then  have  the  advan- 
tage of  it;  for,  when  both  are  equally  in 
fault,  potior  eat  conditio  defendentis.'  Hol- 
man  v.  Johnson,  I  Cowp.  343.  It  is  upon  this 
principle  that  a  bond,  promissory  note,  or 
other  executory  contract,  made  and  deliv- 
ered upon  the  Lord's  Day,  is  incapable  of 
being  enforced,  or,  as  is  sometimes  said, 
absmutely  void,  as  between  the  parties." 

And  in  Myers  v.  Meinrath,  101  Mass.  366, 
3  Am.  Rep.  368,  the  court  says  that  the 
rule  that  no  action  based  upon  a  contract 
made  upon  Sunday  can  be  maintained  in  a 
court  of  law  or  equity,  either  to  enforce  its 
obligations  or  to  secure  its  fruits,  is  settled 
beyond  controversy;  and  that  in  such  cases 
the  defense  of  illegality  prevails,  not  as  a 
SL.R~A.(N.&) 


protection  to  the  defendant,  but  as  a  disa- 
bility in  the  plaintiff. 

In  direct  opposition  to  Hai£  v.  Habbis 
is  the  case  of  Thompson  v.  Williams,  58 
N.  H.  248,  in  which  it  is  held  that  the  pur- 
chaser of  property,  although  he  had  recov- 
ered a  judgment  in  trespass  for  its  value 
against  the  seller,  who  had  retaken  posses- 
sion of  the  property,  was  not  thereby 
estopped  from  setting  up  the  Sunday  law 
as  a  defense  to  an  action  for  the  purchase 
price.  The  court  says:  "The  maxim,  /• 
pari  delicto,  etc,  was  not  established  for  the 
benefit  of  one  party,  or  of  the  other.  The 
law  does  not  leave  the  weaker  at  the  mercy 
of  the  stronger,  nor  give  the  vendor  a  rem- 
edy by  allowing  him  to  retake  the  property 
illegally  sold. '  It  leaves  the  parties  where 
their  illegal  contract  left  them.  When  exe- 
cuted, it  will  not  assist  the  party  who  has 
parted  with  his  money  or  property  to  re- 
cover it  back;  when  executory,  it  will  not 
compel  performance.  It  would  not  leave  the 
parties  where  their  illegal  contract  left  them 
if  it  did  not  maintain  the  title  acquired  by 
the  contract." 

And  in  Troewert  v.  Decker,  61  Wis.  46, 
37  Am.  Rep.  808,  8  N.  W.  26,  it  is  held  that 
no  action  may  be  maintained  on  an  express 
promise  to  repay  money  borrowed  on  Sum- 
day,  and  that  its  retention  raises  no  im- 
plied promise  on  which  an  action  may  b« 
maintained. 

In  Pearson  v.  Kelly,  122  Wis.  660,  100 
N.  W.  1064,  it  is  held  that  no  recovery  can 
be  had  upon  an  express  contract  for  services 
which  the  proof  shows  was  made  on  Sunday, 
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The  note  and  mortgages  were  thereupon 
•zecnted,  and  the  mortgage  duly  acknowl- 
edged by  the  mortgagors  before  Davidson, 
«terk,  on  the  evening  of  that  day,  which  waa 
Saturday,  before  the  election.  Upon  the  fol- 
lowing day,  which  was  Sunday,  J.  P.  Harris, 
appellee's  brother,  was  given  the  note  and 
m<ntgage  by  Stanley,  wiUi  instructions  to 
deliver  them  to  appellant.  Hale,  and  to  re- 
ceive in  exchange  therefor  a  note  of  $300 
which  appellant  then  held  upon  Stanley. 
At  the  time  J.  P.  Harris  was  given  the  note 
and  mortgage  by  Stanley  the  latter  also 
gave  him  $20  witii  which  to  pay  the  ac- 
crued interest  on  his  (Stanley's)  note  held 
by  appellant.  J.  P.  Harris  delivered  appel- 
lee's note  and  mortgage  to  appellant,  and 
informed  him  of  what  Stanley  had  said. 
Appellant  thereupon  accepted  the  note  and 
mortgage  in  lieu  of  tlMut  of  Stanley,  which 
be  at  once  surrendered  to  J.  P.  Harris  to 
be  carried  to  Stanley,  and  the  noto  was 
■gifven  Stanley  by  Harris.  Upon  receiving 
his  note,  Stanley  gave  to  J.  P.  Harris  for 
use  in  his  brother's  race  $305,  the  sum  for 
wfaicA  appellee's  note  and  mortgage  were 
executed.    The  defense  intorposed  by  appel- 


lee's answer  in  the  action  on  the  note  and 

mortgage  was  that  the  note  and  mortgage 

were  without  consideration ;  that  they  were 

delivered  on  Sunday;   that,  if  any  money 

wa«  paid  on  them,  it  was  never  received 

by  appellee  R.  W.  Harris,  or  used  for  his 

benefit;  and,  furthermore,  that  the  object 

in  executing  the  noto  and  mortgage  was  to 

procure  money  for  use  in  the  election,  and 

I  that  for  thrae  several  reasons  they  were 

I  null  and  void.     By  the  judgment  rendered 

I  tbis  defense  was  sustained  by  the  chancellor, 

I  and  from  that  judgment  this  app^  is  being 

proeecuted. 

We  do  not  tlmik  the  defense  was  support- 
ed by  the  evidence.  The  consideration  was 
a  suflBcient  and  valuable  one,  for,  according 
to  the  bvidenoe,  the  amount  named  in  the 
note  was. received  by  appellee  R.  W.  Harris 
through  his  brother,  and  was  used  by  the 
lattor  for  appellee's  benefit  in  promoting  his 
candidacy.  There  was  no  cMitrariety  of  evi- 
dence upon  this  point.  It  all  shows  that 
the  money  was  obtained  and  so  used.  It  ia 
immaterial  tha4;  it  was  furnished  by  Stan- 
ley for  tbe  payee  of  the  noto.    The  fact  n- 


though  the  defendant  does  not  plead  free- 
dom from  liability  on  that  ground. 

Assumpsit  for  money  had  and  received 
cannot  be  maintained  for  a  loan  made  on 
Sunday.  Finn  v.  Donahue,  35  Conn.  214; 
Header  v.  White,  6a  Me.  90,  22  Am.  Bep. 
561;  Tamplin  v.  StUl,  77  Ala.  374. 

Where  money  is  loaned  on  Sunday,  and  a 
note  is  taken  therefor,  recovery  may  be  had 
neither  on  the  note,  nor  on  a  common  count 
for  money  loaned.  Terry  v.  Piatt,  1  Penn. 
(Del.)  185,  40  Atl.  243. 

No  recovery  may  be  had  for  the  hire  of 
a  horse  on  Sunday.  Nodine  v.  Doherty,  46 
Barb.  59;  Berrill  v.  Smith,  %  Miles  (Pa.)  402. 
Nor  on  a  note  given  for  property  purchased; 
and  a  promise  to  pay  cannot  be  implied 
from  the  purchaser's  retention  of  the  prop- 
erty.   Dodson  V.  Harris,  10  Ala.  666. 

One  who  makes  a. sale  on  Sunday  can  re- 
cover neither  the  property,  its  value,  nor  the 
agreed  price.  Block  v.  McMurry,  56  Miss. 
217,  31  Am.  Rep.  357;  Moore  v.  Kendall,  1 
CSiand.   (Wis.)   33,  62  Am.  Deo.  145. 

The  courto  will  not  aid  the  execution  of  a 
contract  made  on  Sunday.  Crocket  v.  Van- 
derveer,  3  N.  J.  L.  856. 

In  the  following  cases  the  right  to  recover 
was  denied  without,  so  far  as  the  reports 
of  the  cases  show,  requiring  a  return  of  the 
consideration:  Slade  v.  Aniold,  14  B.  Mon. 
232  (an  action  upon  a  warranty) ;  Pike  v. 
King,  16  Iowa,  49;  Ladd  v.  Rogers,  11  Allen, 
209;  Smith  v.  Bean,  16  N.  H.  578  (actions 
for  purchase  money) ;  ODonnell  v.  Sweeney, 
6  Ala.  467,  39  Am.  Dec.  336;  Hill  T.  Wilker, 
8L.B^(NJ3.). 


41  Qa.  449,  5  Am.  Rep.  540;  Adams  v.  Ham- 
ell,  2  Dougl.  (Mich.)  73,  43  Am.  Dec.  455; 
Allen  V.  Deming,  14  N.  H.  133,  40  Am.  Dec. 
179;  Foreman  v.  AM,  65  Pa.  325  (fictions  on 
notes  given  for  property  purchased  on  Sun- 
day). 

In  the  states  of  Maine  and  Connecticut, 
however,  it  appears  that  stotutes  exist 
whiob  provide  that  no  person  who  receives 
a  valuable  consideration  for  a  contract  made 
on  Sunday  shall  defend  any  action  brought 
thereon  on  the  eround  that  it  was  made 
on  that  day  until  he  restores  the  considera- 
tion. 

Such  is  not  the  rule  in  the  absence  of 
statuto.  First  Nat.  Bank  v.  Kingsley,  84 
Me.  Ill,  24  Atl.  794. 

And  so  it  was  held  in  Wetherell  v.  Hollis- 
ter,  73  Conn.  622,  48  Atl.  826,  that  where  a 
return  of  the  identical  consideration  is  prac- 
tically impossible,  as  where  work  is  done 
and  materials  furnished  in  pursuance  of  the 
contract,  no  defense  can  be  made  to  an  ac- 
tion thereon,  unless  the  reasonable  value  or 
agreed  price  ie  paid  or  tendered  by  the  de- 
fendant. 

And  80,  where  the  action  is  for  horse  hire 
on  Sunday,  the  defendant  must  abide  by  his 
contract.  Wheelden  v.  Lyford,  84  Me.  114, 
24  AtL  793. 

An  action  is  maintainable  for  the  agreed 
difference  in  value  of  horses  exchanged, 
where  the  other  party  retains  the  horse  ao 
acquired.  Wentworth  t.  Woodside,  79  Me. 
156,  8  Atl.  763. 
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mains  that  it  was  paid  to  appellee's  au- 
thorized agent  and  by  him  used  for  appel- 
lee's benefit. 

It  was  neither  alleged  in  the  answer,  nor 
proved,  that  appellant,  Hale,  in  accepting 
the  note  and  mortgage,  knew  or  was  in- 
formed that  they  were  executed  to  raise 
money  for  use  in  the  election.  Upon  the 
contrary,  Stanley,  Vho,  on  Saturday,  the 
day  the  note  and  mortgage  were  executed, 
obtained  appellant's  consent  to  accept  them, 
refrained  from  telling  him  the  use  to  which 
the  money  was  U>  be  put,  and  J.  P.  Harris, 
appellee's  brother  and  agent,  to  whom  the 
note  and  mortgage  were  given  to  be  deliv- 
ered appellant,  testified  that  he  was  charged 
by  Stanley  not  to  inform  appellant  of  the 
purpose  of  their  execution.  It  is  true  R.  W. 
Hanis  testified  that,  in '  a  conversation  he 
had  with  appellant  about  the  note  some 
weeks  after  its  delivery,  the  latter  inti- 
mated that  he  suspected  the  money  was  to 
be  used  in  the  election,  and  another  wit- 
ness testified  to  a  still  further  apparent  ad- 
mission from  appellant  to  the  same  effect, 
but  appellant  denied  the  making  of  such 
admissionfl,  and  we  think  the  weight  of  the 
evidence  was  to  the  effect  that  the  fact  that 
the  note  and  mortgage  were  given  to  raise 
money  for  use  In  the  election  was  studi- 
ously concealed  from  him.  So,  if  it  be  true 
that  the  money  was  so  used  and  to  corrupt 
voters,  appellant  when  he  accepted  the  iM>te, 
being  unaware  of  that  fact,  was  not  es- 
topped to  recover  upon  it.  It  is  not,  how- 
erver,  averred  in  the  answer,  nor  is  there  a 
word  of  piroof  to  the  effect,  that  the  money 
received  by  appellee  updn  the  note  wafi  used 
to  buy  votes,  or  corrupt  voters.  It  is  true 
the  proof  shows  it  was  used  for  appellee's 
benefit  as  a  candidate  for  jailer,  but  whether 
for  legitimate  or  illegal  purposes  does  not 
appear,  and  in  the  absence  of  proof  that  it 
was  illegally  used  we  hardly  think  the  chan- 
cellor should  have  assumed  that  fact,  how- 
ever reprehensible  sudi  use  of  money. 

We  do  not  think  it  was  made  to  appear 
that  the  delivery  of  the  note  and  mortgage 
on  Sunday  rendered  them  void.  In  point  of 
fact  both  were  executed  on  Saturday,  and 
the  consent  of  appellant  to  accept  them  was 
also  given  on  Saturday.  Perhaps  in  con- 
templation of  law  the  entire  transaction 
might  be  treated  as  consummated  of  that 
day,  though  the  note  and  mortgage  were 
not  delivered,  or  the  money  obtained,  until 
Sunday.  But,  if  the  tiransaction  had  all 
taken  place  on  Sunday,  appellees  cannot 
avoid  layment  of  the  note  without  restor- 
ing to  the  holder  the  money  he  received 
upon  it;  and  that  they  have  not  done,  or 
6L.R.A.(N.S.) 


offered  to  do.  As  said  by  this  court  in 
Greene  v.  Southworth,  2  Ky.  L.  Rep.  233: 
"Where  a  note  is  given  on  Sunday,  the 
maker  cannot  have  it  declared  void  without 
giving  up  the  consideration  he  received  for 
it."  We  think  it  would  be  manifestly  unjust 
to  subject  appellant  to  the  loss  of  the 
amount  of  the  note  in  suit  upon  toe  facts 
appearing  in  this  record. 

Wherefore  the  judgment  is  reversed,  and 
cause  remanded,  that  a  judgment  may  be 
entered  in  appellant's  favor  for  the  amount 
of  the  note  and  enforcement  of  the  mort- 
gage lien  in  payment  thereof. 


LOUISIANA  SUPREME  COURT. 
EDWARD  CURTIS 

V. 

R.  W.  JORDAN. 

(116  La.  918,  40  So.  334.) 

Writ — service  on  foreign  coiporatioo. 

When  a  foreign  corporation  conducts 
a  regular  business  in  this  state  at  a  perma- 
nent place  of  business,  a  service  of  process. 


Headnote  by  Pbovo8TT,  J. 


Case  Note. — Exclusiveness  of  mode  of 
service  provided  by  statute  requiring  foreign 
corporations  to  designate  person  upon  whom 
service  of  process  may  be  made. — This  ques- 
tion presupposes  that  there  are  other  stat- 
utes providing  other  modes  of  service,  which 
may  be  used  against  foreign  corporations  if 
not  excluded  b,v  the  particular  mode  of  serv- 
ice indicated  in  the  title.  Whether  a  statu- 
tory provision  for  this  particular  mode  of 
service  does  exclude  other  modes  is  a  matter 
as  to  which  there  is  some  conflict  of  author- 
ity, although  the  weight  of  authority  ap- 
pears to  support  the  decision  in  the  fore- 
going case.  Thus,  it  is  held  in  the  follow- 
ing cases  that  a  statute  providing  this  mode 
of  service  on  foreign  insurance  companies  is 
not  exclusive  of  other  modes  of  service  pro- 
vided for  foreign  corporations  generally; 
and  that  consequently  a  foreign  insurance 
company  may  be  served  in  either  mode. 
Johnson  v.  Hanover  F.  Ins.  Co.  11  Biss.  462, 
15  Fed.  97;  Mutual  Reserve  Fund  Life  Asso. 
V.  Cleveland  Woolen  Mills,  27  C.  C.  A.  212, 
54  U.  S.  App.  290,  82  Fed.  508;  Howard  ▼. 
Prudential  Ins.  Co.  1  App.  Div.  135,  37  N.  Y. 
Supp.  8.12;  Silver  v.  Western  Assur.  Co.  3 
App.  Div.  572,  38  N.  Y.  Supp.  335;  Jones  v. 
Hartford  Ins.  Co.  88  N.  C.  499;  Fisher  v. 
Traders'  Mut.  L.  Ins.  Co.  136  N.  C.  217,  48 
a  E.  6»7;  Bankers'  Union  v.  NaDors,  36 
Tex.  Civ.  App.  38,  81  S.  W.  91;  Connecticut 
Mut.  L.  Ins.  Co.  V.  Spratley,  99  Tenn.  322, 
44  L.R.A.  442,  42  8.  W.  145. 

In  Baldinger  v.  Rockford  Ins.  Co.  80  Minn. 
147,  82  N.  W.  1083,  a  statute  authorizing 
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made  at  such  place  of  business  upon  its 
agent  in  connection  with  a  matter  growing 
out  of  said  business,  is  good,  if  the  same 
service  would  be  good  as  against  a  domestic 
corporation.  Act  No.  41,  of  1894,  requiring 
surety  companies  of  other  states  and  of  for- 
eign countries  to  appoint  an  agent  upon 
whom  service  of  process  may  be  made,  and 
act  No.  105,  p.  132,  of  1898,  authorizing 
service  to  be  made  upon  the  secretary  of 
state,  did  not  provide  an  exclusive,  but  an 
additional,  mode  of  service. 

(December  4,  1905.) 

CERTIORARI  to  the  Court  of  Appeal  for 
the  Parish  of  Orleans  to  review  a  judg- 
ment setting  aside  «  judgment  dismissing 
an  injunction  suit  to  restrain  the  execution 
of  a  judgment  against  the  sureties  on  a 
forthcoming  bond.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  McCloskey  &  Benedict,  for  appli- 
cant: 

The  mode  of  service  of  process  provided 
for  in  the  statute  is  permissive,  and  not 
exclusive. 

Bankers'  Union  v.  Nabors,  36  Tex.  Civ. 
App.  38,  81  S.  W.  91;  Mutual  Reserve  Fund 
life  Asso.  V.  Cleveland  Woolen  Mills,  27 
C.  G.  A.  212,  64  U.  S.  App.  290,  82  Fed.  608; 
Mutual  Reserve  Fund  Life  Amo.  ▼.  Phelps, 
190  U.  8.  147,  47  L.  ed.  987, 23  Sup.  Ot  Rep. 


70.7;  Pennsylvania  Lumbermen's  Mut.  F. 
Ins.  Co.  V.  Meyer,  197  U.  S.  407,  49  L.  ed. 
810,  25  Sup.  Ct.  Rep.  483;  Johnson  v.  Han- 
over F.  Ins.  Co.  11  Biss.  452,  15  Fed.  97; 
Green  v.  Equitable  Mut.  life  &  Endow- 
ment Amo.  105  Iowa,  628,  75  N.  W.  635; 
State  T.  American  Surety  Co.  0.  of  A.  No. 
1198. 

Foreign  corporations  doing  business  in 
this  state,  with  officers,  local  directory,  and 
established  office  for  business,  have  no 
greater  rights  th&n  domestic  corporations; 
and  a  service  legally  sufficient  for  a  do- 
mestic oorporaiion  is  likewise  sufficient  at 
to  such  foreign  corporation. 

Gravely  v.  Southern  Ice  Mach.  Co.  47  La. 
Ann.  389,  16  So.  866;  State  t.  Buck,  46  La. 
Ann.  666,  15  So.  531;  Payne  v.  East  Union 
Lumbw  Co.  109  La.  706,  33  So.  739;  Mer- 
chants' Mfg.  Co.  V.  Grand  Trunk  R.  Co. 
21  Blatchf.  109, 13  Fed.  358;  Johnson  v.  Han- 
over F.  Ins.  Co.  11  Biss.  452,  15  Fed.  97; 
Pope  V.  Terre  Haute  Oar  &  Mfg.  Co.  87 
N.  Y.  137. 

Messrs.  Howe,  Spencer,  &  Cocke,  with  Mr. 
Pnmell  M.  Milner,  for  respondents: 

Power  to  receive  service  of  suit  must  be 
express,  or  the  implication  ao  "irresistible" 
as  to  be  <J>aolute. 

Weight  T.  Liverpool,  L.  &  O.  Ins.  Oo.  30 
La.  Ann.  1187;  Fuaelier  v.  Robin,  4  La.  Ann. 


service  on  local  agents  of  insurance  com- 
panies was  held  not  to  be  repealed  by  a 
later  act  requiring  foreign  insurance  com- 
panies to  designate  the  insurance  commis- 
sioner as  agent  upon  whom  process  may  be 
served. 

The  following  cases,  however,  hold  that 
the  mode  of  service  provided  by  a  statute  re- 
quiring foreign  insurance  companies  to 
designate  persons  upon  whom  service  of 
process  may  be  made  is  exclusive  of  other 
mettiods:  Union  Guaranty  &  T.  Co.  v. 
Craddock,  59  Ark.  693,  28  S.  W.  424;  Rehm 
▼.  German  Ins.  &  Sav.  Inst.  125  Ind.  136, 
25  N.  E.  173;  Oland  v.  Agricultural  Ins.  Co. 
69  Md.  248,  14  Atl.  669;  Liblong  v.  Kansas 
F.  Ins.  Co.  82  Pa.  413. 

It  was  assumed  in  these  cases  that  there 
were  other  modes  of  service  which  would 
have  been  available  against  the  foreign  in- 
surance company  if  they  had  not  been  held 
to  have  been  excluded  by  the  provision  for 
this  particular  mode  of  service. 

The  following  cases  involving  foreign  cor- 
porations other  than  insurance  companies 
have  held  that  a  statutory  provision  for  this 
mode  of  service  is  not  exclusive  of  other 
modes  of  service  upon  foreign  corporations, 
provided  by  other  statutory  provisions: 
Henrietta  Min.  &  MiU.  Co.  y.  Johnson,  173 
U.  S.  221,  43  L.  ed.  676,  19  Snp.  a.  Rep.  402; 
Lesser  Cotton  Oo.  t.  Yates,  68  Ark.  396, 
SL.R.A.(NJ3.) 


63  S.  W.  997;  Moffitt  r.  Chicago  Chronicle 
Co.  107  Iowa,  407,  78  N.  W.  46;  Littlejohn 
v.  Sonthem  R.  Go.  45  S.  C.  06,  22  S..  E. 
761;  Federal  Betterment  Co.  v.  Reeves 
(Kan.)  4  LJl.A.(N.S.)  460,  84  Pac  560. 

Upon  the  other  hand,  it  is  held  in  Thayer 
V.  TyJer,  10  Gray,  164,  and  Stttler  &  Co.  v. 
Aultman  &  T.  Machinery  Co.  6  Pa.  Dist.  R. 
419,  involving  foreign  corporations  other 
than  insurance  companies,  that  this  mode 
of  service  is  exclusive  of  all  other  modes. 

In  Olender  v.  Crystalline  Min.  Go.  (C!al.) 
86  Pac.  1082,  it  was  held  that  the  California 
act  of  March  17,  1899,  providing  for  service 
on  the  secretary  of  state  in  the  event  of  the 
failure  of  a  foreign  corporation  to  designate 
a  person  as  its  agent  on  whom  process  may 
be  served,  is  a  substitute  for  the  service  by 
publication,  prescribed  by  {  412  of  the  Code 
of  Civil  Procedure  on  a  corporation  having 
no  agent  within  the  state. 

As  already  intimated,  there  are  other  cases 
in  which  an  attempted  service  upon  a  for- 
eign corporation  in  a  mode  oLher  than  that 
contemplated  by  a  statute  requiring  foreign 
corporations  to  designate  persons  upon 
whom  service  mav  be  made  baa  proved  in- 
^ectual,  but  which  are  not  in  point  here, 
because,  independently  of  the  question  as  to 
the  exclusive  effect  of  the  latter  mode  of 
service,  there  was  no  statutory  authority 
for  the  particular  mode  of  service  attempted 
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01;  Dickson  r.  Morgan,  6  La.  Ann.  582; 
Rowland  v.  Pascal,  10  La.  698;  Sloan  y. 
Menaid,  5  Zm..  Ann.  218;  Dawaon  v.  Laa- 
dreaux,  29  La.  Ann.  363. 

No  default  can  b«  taken  where  the  fsec- 
retary  of  state  haa  not  been  served. 

Union  Iron  &  Foundry  Co.  v.  Soonefleld, 
113  La.  436,  37  So.  20;  Weight  v.  Liver- 
pool, L.  ft  G.  Ins.  Co.  30  La.  Ann.  1180. 

« 
ProTOSty,  J.,  delivered  the  opinion  of  the 
oourt: 

The  suit  that  gives  title  to  this  case,  Cur- 
tis V.  R.  W.  Jordan,  wa«  instituted  in  Sep- 
tember, 1901.  It  was  on -a  debt  for  $2,000, 
due  for  the  stabling  and  keeping  of  cer- 
tain horses.  A  privilege  was  claimed  on 
the  horses,  and  they  were  sequestered.  On 
the  showing  of  plaintiff  that  their  keep 
under  seizure  would  be  expensive,  they  were 
ordered  to  be  sold.  J.  H.  Jordan  and  J.  W. 
Jordan,  the  father  and  the  brother  of  the 
defendant,  intervened  in  the  suit.  They  en- 
joined the  sale  and  bonded  the  sequestra- 
tion, and  obtained  possession  of  tbe  horees, 
claiming  to  be  the  owners  of  them.  The 
sureties  on  their  injunction  and  fortboom- 
ing  bonds  were  the  American  Surety  Com- 
pany of  New  York  and  the  Fidelity  &  De- 
posit Company  of  Marykmd.  The  litiga- 
tion was  protracted.  It  ended  in  a  judg- 
ment maintaining  tiie  sequestration  and  dis- 
missing the  inte^rventioos.  Execution  then 
issued  upon  the  judgment,  and,  it  having 
been  returned  nulla  bona,  Curtis  took  a 
rule  OD  the  said  sureties  on  the  forthcom- 
ing bonds  to  show  cause  why  they  should 
not  produce  ihe  bonded  horses,  or,  in  de- 
fatllt  thereof,  be  condemned  to  pay  the 
judgment.  The  sureties  made  no  appear- 
ance to  this  rule,  but  suffered  judgment  to 
go  against  them,  and  then  broxight  a  suit 
enjoining  its  execution  and  asking  its  nulli- 
ty, on  the  ground  that  it  had  been  rendered 
without  citation.  This  suit  in  nullity  is 
the  mater  now  to  be  considered.  The  dis- 
trict court  dismissed  the  suit;  but  its 
judgment  was  set  aside  by  ^e  oourt  of  ap- 
peal, ajid  the  matter  is  now  before  this 
court  on  writ  of  review. 

Before  proceeding  to  the  discussion  of  the 
question  of  citation  vel  non,  we  shall  dis- 
pose of  two  minor  matters. 

The  first  of  these  matters  is  this:  There 
was  filed  by  the  plaintiff  a  supplemental  pe- 
tition raising  questions  that  pertain  to  the 
merits  on  the  rule.  We  need  hardly  say 
that,  so  long  as  the  judgment  rendered  on 
the  rule  is  not  set  aaide,  it  is  rea  judicata 
of  the  merits  of  the  rule. 

The  second  of  the  minor  matters  just  re- 
-UR.A.(N8.) 


ferred  to  as  to  be  disposed  of  preliminarily, 
is  this:  The  learned  counsel  for  Curtis  say 
that,  by  urging  other  grounds  of  nullity  tban 
that  of  dtatjon,  the  plaintiffs  have  waived 
the  ground  of  want  of  citation.  Counsel  in- 
voke here  a  familiar  dootrine;  but  they  do 
so  in  the  wrong  connection.  It  is  perfectly 
plain  that  an  appearance  in  this  suit  in 
nullity  is  not  an  appearance  In  the  pro- 
ceeding by  rule  wherein  the  judgment  com- 
plained of  was  rendered,  and  therefore  does 
no^  waive  the  want  of  citation  in  the  mle. 
Coming,  then,  to  the  question  of  citatioa: 
The  returns  of  the  sheriff  on  the  citation  ad- 
dressed  to  the  surety  companies  read  a* 
follows: 

Received  Friday,  January  20,  1904,  and 
on  the  30th  day  of  January,  1904,  at  11:26 
A.  M.,  I  served  a  copy  of  the  within  rule  on 
the  Fidelity  &  Deposit  Company  of  Mary- 
land, defendant  in  rule,  by  personal  service 
on  (diaries  H.  Black,  of  the  firm  of  War- 
ner &  Black,  their  general  agent. 

O.  M.  Goss,  Deputy  Sheriff. 
And  on  the  30fch  day  of  January  1904,  at 
11:30  A.  M.,  I  served  a  copy  of  the  within 
rule  on  the  American  Surety  Ocnnpany  of 
New  York,  defendant  herein,  by  personal 
service  on  P.  F.  Fescud,  its  agent. 

C.  M.  Goes,  Deputy  Sheriff. 

One  of  the  forthoonung  bonds  sued  on  in 
the  rulf  is  signed  aa  follows: 

J.  W.  Jordan. 
American  Surety  Co.  of  N.  T., 
By  A.  A.  Maginnis, 

Be*.  Vice  Preeident. 
Attest! 
Peter  F.  Peseud,  Res.  Secretary. 

.    The  other  forthcoming  bond  is  signed  •• 
follows: 

J.  W.  Jordan  A  Co. 
Fidelity  &  Deposit  Company 

of  Maryland, 
By  P.  M.  KGIner,  Local  Directs. 
Attest: 
Warner  &  Blaok,  Gen.  Agent. 

The  evidence  shows  that  Vba  companies  do 
business  at  the  places  where  the  citations 
were  served,  and  that  the  persons  upon 
whom  the  services  were  made  are  their 
agents.  It  shows  further  that  the  Fidelity 
&  Deposit  Company  was  cited  in  precisely 
the  same  maimer  in  the  suits  of  Borchea 
V.  Fidelity  &  Deposit  Company  of  Mary- 
land, No.  66,718  of  the  same  court,  and 
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PuUer  T.  IldeUty  &  Deposit  OMnpany  of 
Maryhtod,  No.  69,252  of  tbe  same  court, 
and  that  it  made  no  objection  to  ttiat  fonm 
of  citation;  and  that  the  American  Surety 
oon^Nuiy  was  cited  in  preoiady  the .  same 
manner  in  the  suit  of  Fee  r.  American  Sure- 
ty Co.,  No.  67,796  of  tbe  same  court,  and 
that  it  made  no  objection  to  that  form  of 
citation.  The  evidence  shows,  furtber,  that 
the  Fidelity  &  Deposit  Company  had  th«e- 
tofoce  appointed  the  same  person,  Charles 
H.  Black,  its  agent  to  receive  service  of 
citation,  as  appears  by  the  foUowiog  power 
of  attorney,  to  wit: 

Know  all  men  by  these  presents,  that  the 
Fidelity'  ft  Deposit  Co.  of  Md.,  a  surety  in- 
raraace  company  of  the  city  of  Baltimore, 
In  the  state  of  Maryland,  having  been  ad- 
mitted, or  having  appUed  for  admission,  to 
transact  business  in  the  state  of  Louisiana, 
in  oonformrty  with  ttie  laws  thereof,  does 
hereby  make,  constitute,  and  appoint  Charles 
H.  Black,  «f  the  city  of  New  Orleans,  par- 
ish of  ,  its  true  and  lawful  at- 
torney, in  and  for  the  state  of  Louisiana, 
«a  wli<Mn  all  process  of  law,  whether  mesne 
or  final,  against  said  insurance  company, 
may  be  served  in  any  action  or  special  pro- 
ceedings against  said  company  in  the  state 
of  Louisiana,  subject  to  and  in  aooordance 
witb  all  the  provisions  and  statutes  of  laws 
of  said  state  of  Louisiana  now  in  foitse  and 
•uch  otfier  acts  as  may  be  hereafter  passed 
amendatory  thereof  and  supplementary 
thereto.  And  the  scud  attorney  is  hereby 
duly  authorized  and  empowered,  es  tbe 
•gent  of  said  company,  to  receive  and  ac- 
oept  SMrioe  of  process  in  all  cases  as  pro- 
vided fmr  by  the  laws  of  the  state  of  Louisi- 
ana, and  such  service  shall  be  deemed  valid 
personal  service  upon  said  oompoay.  This 
Appointment  to  continue  in  f<Nve  tot  the 
pteiod  of  time  and  in  the  manner  provided 
by  the  statutes  of  the  state  of  Louisfam*, 
•ad  until  another  attorney  shall  be  duly 
and  regularly  substituted. 

In  witness  whereof,  the  said  oompany,  in 
MMordance  with  a  resolutioin  of  its  board  of 
directors,  duly  passed  on  tbe  16th  day  of 
April,  A.  D.  1895  (a  certified  copy  of  which 
is  hereto  attached),  nas  to  these  presents 
•IBxed  its  corporate  seal,  and  cause  the  same 
to  be  subscribed,  and  atteated  by  its  presi- 
dent and  secretary,  at  the  city  of  Baltimore, 
in  the  state  of  Ifiaryland  on  the  12th  day 
of  December,  a.  d.  1895. 

Edwin  Warfleld,  President. 

Herman  E.  Bosler,  Secretary. 

TUs  power  of  attorney  kad  been  given 
4n  order  to  oomply  witk  the  rsquiNmsnts  of 
SL.RA.(NA) 


a«i  Na  41,  p.  45,  of  1804,  enUtled:  "An 
Act  to  Authorize  Certain  Corporation  to 
Become  Surety  upon  Bonds  Required  to  be 
Furnished  by  Law,  and  Prescribing  tue  Con- 
ditions upon  which  They  May  Do  So." 

Section  4  (page  47)  of  this  act  provided 
that,  "if  such  oompany  is  incorporated  un- 
der the  laws  of  any  other  state  than  this 
state,  it  shall,  besides,  file  a  power  of  at- 
txMney  appomting  some  resident  of  this 
state  upon  whom  service  of  process  can  be 
made  as  required  by  ezisting  laws." 

In  1898,  act  No.  106,  p.  132,  of  that  year 
was  enacted,  requiring  that,  cut  a  condition 
precedent  to  doing  business  in  Uiis  state, 
insurance  companies  of  other  states  and  of 
foreign  ooimtries  should  appoint  the  sec- 
retary of  state  to  receive  service  of 
psx>ce8S.  Shortly  after  the  adoption  of  this 
act  the  Fidelity  ft  Deposit  Company,  acting 
under  the  same  resolution  of  its  board  of 
directors  under  which  the  power  of  attor- 
ney had  been  given  to  Black,  appointed  the 
secretary  of  state  its  agott  far  service  of 
process. 

The  oouit  of  appeal  held  that  act  No. 
41  of  1804  had  been  superseded  by  act  No. 

105  of  1898,  and  that  the  power  of  attor- 
ney to  Black  had,  as  an  effect  of  its  own 
terms,  ceased  to  be  effective.  It  provided 
expressly  that  it  should  "continue  in  fores 
for  the  period  of  time  and  ia  the  manner 
provided  by  the  statute  of  the  state  of 
Louisiana,  and  until  another  attorney  shall 
be  duly  and  regularly  substituted."  Inci- 
dentally the  court  of  appeals  held  that  act 
No.  106  of  1898  applies  to  surety  com- 
panies. 

We  do  sot  propose  to  review  the  Utttsr 
ruling,  nor  that  by  which  it  was  held  that 
the  power  of  attorney  to  Black  had  ter- 
minated. Both  apparently  were  correct; 
but  another  question  was  submitted  to  the 
court  of  appeal,'  upon  which  it  did  not 
pass,  and  upon  which,  is  our  opinion,  the  de- 
daion  of  the  case  should  have  rested.  It 
is  whether  the  statutes  requiring  the  ap- 
pointment of  an  agent  for  the  receiving 
of  service,  or  designating  the  eeoretary  of 
state  for  that  purpose,  must  be  understood 
as  excluding  every  other  mode  of  service. 

It  ought  to  t>e  sufficient  to  point  out  that 
the  language  of  the  statutes  is  mei^ly  per- 
missive, not  in  any  way  prohibitive.  That 
of  act  No.  149,  p.  188,  of  1800,  and  of  act 
No.  41  of  1804,  is  '^pon  whom  senrice  of 
process   can   be   made."     That   of   act   Na 

106  of  1898  is  "upon  whom  process  may  b« 
served."  Section  1,  art  2,  p.  142.  Bat  the 
point  has  been  abundantly  adjudicated. 

In  the  case  of  Mutual  Reserv«  Fund  lit* 
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Abso.  t.  develand  Wookn  Mills,  27  C.  C. 
A.  212,  54  U.  S.  App.  290,  82  Fed.  508,  the 
circuit  court  of  appeal  for  the  sixth  circuit, 
interpreting  an  exactly  simil&r  statute  of 
the  state  of  Tennessee,  held  tbe  mode  of 
service  prescribed  by  it  not  to  be  exclusive ; 
and  a  like  conclusion  was  reached  by  the 
court  of  civil  appeals  of  Texas,  with  respect 
to  a  similar  sixitute  of  the  state  of  Texas, 
in  the  case  of  Bankers'  Union  y.  Nabors, 
36  Tex.  Civ.  App.  38,  81  S.  W.  91.  See  also 
Johnson  t.  Hanover  F.  Ins.  0>.  11  Bias. 
452,  15  Fed.  97;  Lesser  Cotton  Co.  v.  Yates, 
CO  Ark.  306,  63  S.  W.  997;  Green  v.  Equi- 
table Mut.  Life  &  Endowment  Asso.  103 
Iowa,  628,  75  N.  W.  635;  Mutual  Reserve 
Fund  Life  Asso.  v.  Phelps,  190  U.  S.  147,  47 
L.  ed.  987,  notes,  23  Sup.  Ct.  Rep.  707. 

Concluding  that  service  upon  an  agent 
specially  appointed  under  the  statute,  or 
upon  the  secretary  of  state,  is  not  the  ex- 
clusive mode,  we  pass  to  the  next  question, 
whetiber  tbe  persons  upon  whom  the  serv- 
ices were  made  in  tibe  case  were  sufficiently 
the  agents  of  the  surety  companies  for  tbe 
service  to  be  good. 

If  the  surety  companies  were  domestic 
corporations,  no  one  would  doubt  the  suf- 
ficiency of  the  dtaiion.  It  would  have  been 
made  in  exact  conformity  with  the  statute 
regulating  the  matter, — article  198  of  the 
Code  of  Practice:  "When  a  suit  is  brought 
against  a  corporation  .  .  .  tSie  service 
must  be  made  as  follows:  ...  In  suits 
against  other  civil  or  religious  corporations, 
.  .  .  on  their  president  in  person,  or  at 
their  office,  if  they  hold  such  in  permanence, 
by  delivery  to  some  of  their  agents." 

Each  of  these  companies  has  a  permanent 
business  office,  with  its  sign  over  the  door, 
reciting  that  the  person  upon  whom  the 
service  was  made  is  its  agent.  Under  these 
arcumstances,  the  inference  is  that  this 
agent  is  fully  authorized  to  receive  process, 
and  that  inference  is  nfaterially  strengtji- 
ened  by  the  fact  that  in  other  cases  such 
service  was  not  demurred  to;  but,  if  it 
were  gra-nted  that  the  agent  was  without 
special  authority  to  receive  process,  would 
the  service  be  any  the  less  effective  on  that 
account?  We  think  not.  Such  a  service 
would  be  admittedly  good  on  a  domestic 
corporation,  and  a  fortiori  ought  to  be  good 
on  a  nondomestic  corporation. 

For  this  proposition  the  cases  cited  here- 
inabove afford  ample  authority. 

In  the  case  of  Gravely  t.  Southern  Ice 
Mach.  Co.  47  La.  Ann.  380,  16  So.  866,  this 
court  said:  Syllabus:  "Any  service  which 
would  be  sufficient,  as  against  a  domestic 
corporation,  may  be  authorized  by  the  stat- 
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uite  of  a  state  to  commence  an  action 
against  a  foreign  or  nonresident  corpora- 
tion." 

In  the  case  of  Mutual  Reserve  Fund  Life 
Asso.  V.  Cleveland  Woolen  Mills,  supra,  the 
court  said:    "It  was  not  the  purpose  of  that 
provision  to  prevent  such  corporations  from 
being  served  with  process  in  the  ordinary 
way  where  they  have  a  resident  agent,  but 
to  provide  an  additional  mode  of  obtaining 
jurisdiatioitt    which    might    be    available    if 
such  company  had  no  resident  agent.     The 
plea  in  abatement  was  properly  overruled." 
In  the  case  of  Johnson  v.  Haaover  F.  Ins. 
Co.   15  Fed.  97,  the  United  States  circuit 
court  for   the  northern  district  of  Illinois 
held  as   follows:      Syllabus:      "Where,   by 
tbe    statutes    of    the   state   where    suit    ia 
brought,    no    insurance    company    existing 
under  the  laws  of  Cinother  state  is  eilowed 
'  to  transact  business  is  the  stcie  until  euch 
company  shall  first  duly  xppoi™t  an  aticr- 
ney  in  said  state  on  whom  y:^>c5es8  of  law 
can  be  served,  it  was  lield  that  such  stat- 
ute  did  not  preclude   the  service,  of  such 
I  process  upon  any  other  agent  of  euch  for- 
'eign   corponatioin  '^ansacting   the   business 
I  of  the  company  in  that  storte,  and  that  the 
'  provisions  of  the  statute  of  Illinois  regu- 
j  lating  the  service  of  legal  process  upon  oor- 
•  porations  was  not  confined  to  domestic  oor- 
I  porations, but .npplied  .alike  to  all  foreign  cor- 
porations  having   agents   for  the   transac- 
tion of  its  business  in  that  state." 

In  the  text  of  the  opinion  the  court  ob- 
served as  follows:     "The  construction  con- 
tended for  by  the  defendant  would  give  for- 
:  eign  insurance  companies  an  advantage  in 
I  this  state  over  home  or  domestic  corpora - 
{tioins  by  requiring  that  service  of  process 
I  could  only  be  made  upon  a  single  individtial 
I  representing  the  foreign  company,  while  the 
I  domestic  company  oould  be  reached  by  serv- 
I  ice    'upon    acy    agent'     found    within   the 
county  or   district,  in  the  absence  of   the 
president  or  other  superior  ofiScers.     I  can- 
not believe  that  the  legislature  intended  to 
give  foreign  companies  any  such  advantage, 
but    rather    intended    that    the    company 
should  be  required  to  appoint  an  a^ent  in 
such  manner  as  to  estop  it  from  denying 
or  questioning  the  validity  of  a  service  when 
made  on  him,  leoAring  it  for  suitcos  to  make 
their  election  whether  they  would  serve  tbe 
agent  thus  appointed,  or  take  the  risk  of 
proving  the  agency  of  any  other  agent  upon 
whom  service  might  be  obtained." 

Our  conclusion  is  that  service  upon  the 
surety  companies  was  good,  and  that  tlie 
judgment   of  the   court  of  appeal  is  erro- 
neous. 
It  ia  therefore  oideced,  ^djudged,  and  de- 
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creed  that  the  judgment  of  the  Court  of 
Appeal  in  this  case  be  set  aside,  and  the 
judgment  of  the  District  Court  be  rein- 
stated. The  ooets  of  appeal  and  of  this 
court  to  be  paid  by  appelhunts. 

Petition  for  rehearing  denied  January  15, 
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UNITED   STATES   CIRCTTIT   COURT   OT 
APPEALS,  nFTH  CIRCUIT. 

MALVINA  L.  QUINBTTB,  Appt., 

V. 

JOSEPH  BISSO  et  al. 

(«9  C.  C.  A.  603,  136  Fed.  826.) 

Navigation — fog — small  craft. 

1.  Dwellers  on  the  thickly  settled  banks 
of  a  navigable  river  have  as  much  right  to 
cross  from  one  bank  to  the  other  in  a  fog 


as  steam  vessels  have  to  traverse  the  river 
at  such  place  during  a  fog.  ' 
Same — ^negligence  of  tug. 

2.  A  tug  does  not  discharge  its  full  duty 
to  small  craft  which  may  be  in  its  way  on  a 
nver  by  giving  fog  signals  when  proceeding 
in  a  fog  so  dense  that  they  can  be  seen  only 
a  few  feet  away;  but  there  must  also  be 
slow  speed  and  the  utmost  caution. 

Same — duty  of  tug. 

3.  Steerageway  is  all  that  a  tug  is  en- 
titled to  maintain  in  a  fog  so  thick  that 
small  craft  can  be  seen  only  a  few  feet 
away,  at  a  point  where  such  craft  are  likely 
to  be  found,  and  at  a  time  when  the  master 
is  unable  to  tell  how  far  he  is  from  the 
bank,  or  accurately  to  ascertain  his  course. 
Courts — Federal  and  state— defenses. 

4.  In  the  application  in  a  court  of  ad- 
miralty of  a  state  statute  giving  a  right  of 
action  for  wrongful  death,  any  defense  is 
open  which  would  be  open  in  such  state 
courts. 


Case  Note. — Relative  duties  of  steamers 
and  small  craft  propelled  by  oars  on  rivers 
and  in  narrow  channels. — In  Fischer  v.  Cam- 
den &  P.  S.  S.  Ferry  Co.  124  Pa.  154,  16  Atl. 
634,  the  collision  was  on  the  Delaware  river 
between  a  steam  ferryboat  and  a  rowboat. 
It  was  held  that  a  rowboat  is  not  a  "vessel" 
within  the  meaning  of  the  rule  which  re- 
quires that  "every  steam  vessel,  when  ap- 
proaching another  vessel  so  as  to  involve 
risk  of  collision,  shall  slacken  her  speed,  or, 
if  necessary,  stop  or  reverse."  The  court 
said:  "The  meaning  of  this  rule  is  that  a 
steamer  must  keep  out  of  the  way  of  a 
sailing  vessel,  and  the  reason  is  that  the 
steamer  is  more  easily  handled.  .  .  . 
We  must  construe  the  word  Vessel'  as  it  is 
popularly  understood,  for  such  is  the  sense 
m  which  the  lawmaking  power  probably 
used  it.  When  we  speak  of  a  rowboat  ,we 
do  not  mean  a  'vessel'  as  that  term  is  gen- 
erally understood.  Nor  does  the  reason  of 
the  rule  apply  to  rowboats.  Of  all  water 
craft  they  are  the  most  easily  handled.  A 
few  strokes  of  the  oars  in  the  hands  of  com- 
petent men  will  take  a  rowboat  out  of  the 
path  of  an  approaching  steamer.  The  latter 
U  conflned  to  a  channel  often  narrow, 
whilst  the  rowboat  requires  but  a  few 
inches  of  water  to  float  it.  To  apply  the 
rule  above  quoted  to  such  craft  would  be 
a  palpable  misapplication  of  it,  and  would 
wholly  ignore  the  reason  upon  which  it  is 
foimded." 

But  the  fact  that  a  rowboat  is  bound  to 
keep  out  of  the  way  of  a  steamer,  would 
not  justify  the  latter  in  wilfully  mnning 
down  the  former.  A  crippled  condition  of 
the  rowboat,  inadequate  appliances,  or  the 
inability  of  the  crew  to  escape,  shown  to 
have  been  known  or  apparent  to  the  captain, 
would  change  this  relation  and  responsibil- 
ity at  once.  Fischer  t.  Camden  &  P.  S.  8. 
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Ferry  Co.  supra;  Philadelphia  &  R.  R.  Co.  T. 
Adams,  89  Pa.  31,  33  Am.  Rep.  721.  The  lat- 
ter case  was  a  collision  on  the  Delaware 
river  between  a  steamer  and  a  rowboat.  In 
this  case  it  'was  held  that  the  captain  of 
the'  steamer  had  the  right  to  assume  that 
the  rowboat  was  equipped  in  the  usual  way, 
and  that  the  ordinary  precautions  and  move- 
ments would  be  made  by  those  in  charge  of 
her  to  avoid  collision. 

In  Beck  v.  East  River  Ferry  Co.  6  Robt. 
82,  it  was  held  to  be  the  duty  of  those  in 
charge  of  a  rowboat  on  the  East  river  to 
keep  a  proper  lookout;  and  the  rule  which 
presumes  against  the  vessel  which  has  not 
a  proper  lookout  will  be  applied.  It  was 
also  held  that  the  managers  of  the  steam- 
boat had  a  right  to  suppose,  when  the  oars- 
man in  the  rowboat  continued  to  row  and 
the  helmsman  to  keep  it  directly  in  their 
track,  that  the  crew  had  sufficient  confidence 
in  their  skill  and  ability  to  escape  all  peril ; 
and  they  were  not  bound  to  anticipate  a 
panic,  or  assume  that  the  oarsman  would 
stop  rowing  and  the  helmsman  abandon  the 
helm  at  the  most  critical  moment. 

In  Conley  v.  Maine  C.  R.  Co.  95  Me.  149, 
49  Atl.  668,  there  was  a  collision  on  the 
Kennebec  river  between  a  rowboat  and  a 
steam  ferryboat  in  which  the  man  in  the 
rowboat  was  drowned.  It  appeared  that  the 
boats  were  from  50  to  150  feet  apart  when 
the  rowboat  was  first  seen  from  the  ferry- 
boat, and  that  the  paddle  wheel  of  the  ferry- 
boat, still  revolvine  forward  at  the  time  of 
the  collision,  struck  and  broke  the  rowboat 
in  pieces.  It  was  held  that,  if  the  deceased 
was  apparently  unable  to  make  headway 
against  the  tide,  and  to  get  out  of  the  path 
of  the  ferryboat,  she  was  bound  to  exercise 
due  care  to  prevent  a  collision;  and  a  ver- 
dict against  the  ferryboat  was  sustained. 

In  Sekerak  t.  Jutte,  153  Pa.  117, '26  Atl. 
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Sailing  rulea — ^fog — signals. 

6.  The  noise  made  by  patent  rowlocks 
cannot  be  accepted  as  the  eqniTalent  of  the 
fog  signal  required  by  the  pilot  rules  to  be 
given  by  a  fog  horn;  and  the  local  custom 
upon  the  subject  is  immaterial. 
Passenger — imputed  negligence  of  carrier. 

6.  A  passenger  on  a  skiff  owned  by  her 
brother  and  rowed  by  his  servant  is  not 
chargeable  with  the  failure  to  give  the  fog 
signals  required  by  the  pilot  rules. 
Wrongful  death — proximate  cause. 

7.  The  act  of  a  passenger  in  consenting 
to  be  rowed  across  a  river  in  a  fog  without 
the  presence  on  board  of  a  fog  signal  will 
not  prevent  recovery  for  his  death  in  case 
the  boat  is  run  down  by  the  negligence  of  a 
tug,  where  his  negligent  act  cannot  be  con- 
sidered the  proximate  cause  of  the  accident. 
Federal  court — state  decision. 

8.  The  Federal  courts,  in  administering 
a  local  statute  as  to  a  wrong  occurring  with- 
in the  borders  of  the  state,  involving  its  own 
citizens,  will  be  governed  in  the  measure  of 
damages  by  analogy  to  decisions  of  its  high- 
est court  under  similar  circumstances. 

(April  10,  1905.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Louisiana  die' 
missing  a  libel  filed  to  recover  damages  for 
the  alleged  negligent  killing  of  her  intes-  ° 
tate.    Reversed. 

Statconent  by  Jones,  District  Judge: 
This  ia  an  appeal  from  the  decree  of  the 
district  court  dismissing  t!be  libel  exhibited 
by  Malvina  L.  Quinette,  a  feme  sole,  against 
Joseph  Bisso  and  Joseph  A.  Bisso,  ownen 
of  the  st«am  tug  Leo  (Joseph  A.  Bisso  be- 
ing master),  for  running  down  a  skiff,  in 
which  libellant's  daughter  Sophie  L.  Qui- 
nette and  a  negro  oarsman  were  attempt- 
ing to  orces  the  Mississippi  river,  in  ooqse- 
quence  of  which  itxiss  Quinette  was 
drowned,  on  the  morning  of  the  5th  of  No- 
vember, 1900,  at  Nine-Mile  Point,  abovo 
New  Orleans. 

The  libel  charged  that  The  Leo  failed  to 
give  fog  signals,  got  out  of  her  proper 
course,,  maintained  an  immoderate  raie  of 
speed,  failed  to  keep  »  proper  lookout,  and 


904,  it  was  held  to  be  inexcusable  negligence 
for  parties  who  were  not  experienced  oars- 
men, nor  accustomed  to  managing  rowboats, 
to  assume  to  cross  the  Monongahela  river 
in  a  rowboat  at  a  time  when  a  steamboat 
with  floats  and  coal  boat  in  tow  was  in  full 
sight,  coming  up  the  river;  and  the  steam- 
boat was  not  guilty  of  any  omission  of  duty 
where  she  immediately  reversed  her  engine 
upon  discovering  that  the  parties  in  the 
rowboat,  after  passing  the  center  of  the 
river,  had  become  friMitened,  lost  an  oar, 
and  were  allowing  their  boat  to  swing  bade 
in  the  path  of  the  steamer. 

In  Wiggins  Ferry  Co.  v.  Reddig,  24  111. 
App.  260,  it  was  held  that  a  steam  ferryboat 
which  backed  out  into  the  Mississippi  river 
without  a  lookout  upon  her  stem  was  liable 
for  injury  occasioned  by  colliding  with  a 
smaU  flatboat  which  was  floating  down  the 
stream;  and  plaintiff  was  not  guilty  of  neg- 
ligence when,  upon  seeine  that  his  boat  was 
in  immediate  danger  of  being  run  down,  he 
used  his  best  endeavors  to  row  his  boat  into 
the  shore. 

In  Lawrence  v.  Jones,  1  Ohio  Rec  Reprint, 
6,  a  steamboat  struck  and  sunk  a  flatboat 
in  a  dense  fog  on  the  Mississippi  river.  It 
was  held  that  every  boat  navigating  the 
river  is  bound  to  make  use  of  all  reasonable 
precautions  to  avoid  injuring  others;  and  in 
a  fog  a  steamer  ought  not  to  run  at  her  full 
speed  if  by  so  doing  she  increases  the  dan- 
ger to  other  craft.  A  flatboat  in  a  fog,  in 
order  to  apprise  steamboats  of  her  position, 
was  held  bound  to  make  use  of  ordinary 
signals,  which,  by  the  evidence,  were  shown 
to  be  f  houting,  beating  upon  the  boat  with 
a  board,  or  firing  a  gun. 
6LJLA.(N.S.) 


In  Bulloch  V.  The  Lamar,  Fed.  Cas.  No. 
2,129,  two  slaves  in  a  canoe  were  run  into 
and  drowned  at  night  by  a  steamer  in  the 
Savannah  river.  It  was  held  that  the 
steamer  was  negligent  in  running  at  night 
under  the  usual  press  of  steam,  dose  iu 
shore  darkened  by  the  shade  of  trees,  and 
in  not  displaying  the  usual  lights  com- 
manded by  law.  The  duty  of  the  negroes 
in  the  canoe  is  not  stated;  but  it  was  said 
that  the  ordinary  care  required  of  them 
was  shown  by  the  facts  that  the  canoe  was 
a  safe,  well-built  boat,  that  she  was  not 
overloaded,  was  manned  by  a  person  able 
to  manage  her  and  in  a  condition  to  do  so, 
and  that  when  she  was  run  down  she  was  in 
her  proper  channeL 

In  Bigley  v.  Williams,  80  Pa.  107,  it  vrms 
held  that  a  steamer  ascending  the  Ohio  river 
fully  under  control  of  her  pilot  was  bound 
by  every  law  of  navigation  to  keep  clear  of 
a  barge  floating  down  the  river,  propelled  by 
the  current  and  directed  only  by  oars;  and, 
though  it  was  the  duty  of  the  barge  to  show 
a  light  when  it  would  avail  the  steamer  to 
avoid  a  collision,  it  was  of  no  importance 
whatever  that  that  duty  was  neglected  dur- 
ing the  remainder  of  the  night,  when  the 
steamer  was  not  in  sight. 

In  The  Missisquoi,  8  Ben.  6,  Fed.  Cas.  No. 
9,649,  it  was  held  that  a  small  boat  had  time 
to  get  out  of  the  way  of  the  colliding  steamw 
where  the  man  in  the  small  boat  saw  the 
steamer  approaching  him  200  or  300  feet 
away;  and  the  libel,  which  conceded  the 
obligation  of  the  small  boat  to  get  out  of 
the  way,  was  dismissed.  ^         '-     ,, 
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did  not  use  proper  efforts  to  rescue  Mifls 
Quinette  after  ehe  was  thrown  in  the  water. 
It  alleged  "that  Robert  Bolde,  the  oars- 
man, gave  signals  by  calling  out  in  a  loud 
voice,  »uflScient  to  be  heard  bj  those  In 
charge  of  The  Leo;  and,  further,  that  the 
noise  made  by  the  patent  rowlocks  with 
which  the  skiff  was  equipped  was  equiva- 
lent to  the  signal  required  to  be  given  by 
skiffs  in  a  fog,  and  »  due  compUance  witb 
the  laws  of  the  United  StaUs;"  and  that 
the  death  of  Miss  Quinette  "waa  due  wholly 
and  solely  to  the  incompetency,  tmskilful- 
nese,  wanton  negligence,  and  groes,  crim- 
inal negligence  of  those  in  charge  of  The 
Leo,  and  by  reason  of  the  violation  of  navi- 
gation laws  of  the  United  States."  The 
answer  denied  generally  and  specifloally  all 
the  faults  charged,  and  that  the  noise  made 
by  the  rowlocks  was  an  equivalent  for  the 
signal  required  by  the  statute  and  rules, 
and,  further,  insisted  that  Miss  Qninette's 
"death  was  caused  by  her  own  fault,  as 
well  as  the  fault  of  said  Robert  Holds,  in 
that  said  skiff  was  navigated  in  a  dense 
fog  without  observing  due  care  and  cau- 
tion, in  failing  to  give  fog  signals,  although 
in  the  track  of  vessels,  crossing  the  course 
of  approaching  vessels,  and  in  not  keeping  I 
out  of  the  way  of  an  approaching  steamer,  \ 
and  in  failing  to  give  any  signal  or  warning  ■ 
of  their  location  and  proximity  to  the  tug."  i 
The  case  was  heard  upon  the  depositions 
of  some  50  witnesses,  taken  down  steno- 
graphically  before  a  commissioner.  The  | 
witnesses  were  examined  at  great  length,  I 
and  the  record  contains  330  pages  of  ■ 
printed  testimony.  It  is  impossible,  with-  : 
out  unduly  swelling  the  statement  of  facts, 
to  notice  in  detail  the  testimony  of  the 
different  witnesses.  It  suffices  to  say  that 
the  record,  in  substance,  presents  the  fol- 
lowing state  of  facts: 

Miss  Quinette  at  the  time  of  her  death 
was  not  quite  twenty-two  years  of  age. 
She  lived  with  her  mother  at  Nine-Mile 
Point,  and  hod  two  brothers,  James  and 
Frank,  and  a  sister,  who  also  resided  there. 


she  lived,  she  had  a  prospect  of  receiving 
$60  a  month;"  which  statement  libellant 
made  "because  others  were  getting  that, 
who  were  not  as  efficient  as  she."  This 
was  all  the  testimony  on  that  point.  Bolds, 
the  negro  oarsman,  was  then  twenty-one 
years  of  age,  but  had  lost  an  eye  by  an 
accident  in  his  youth.  He  was  shown  to  be 
a  good  oarsman,  having  'had  eight  years' 
experience  imi  the  river.  On  the  morning 
of  the  accident,  James  Quinette,  who  was 
the  owner  of  the  skiff,  told  Bolds,  who  waa 
in  his  employ,  "to  get  the  boat  ready  to 
take  his  sister  over  the  river,"  and  shortly 
afterwards  she  and  the  oarsman  got  in  the 
skiff  and  started  on  their  journey.  It  was 
then  a  few  minutes  before  7  o'clock.  Tbe 
skiff  was  20  feet  long,  the  sides  of  cypress 
plank,  2  inches  thick,  according  to  the  tes- 
timony of  its  owner,  and  was  substantially 
built,  and  propelled  by  oars.  "It  was  an 
extra  long  skiff,  more  like  a  yawl."  Miss 
Quinette  took  her  seat  in  tbe  stem  of  the 
vessel,  and  the  oarsman  sat  near  the  front 
end,  pulling  the  oars  at  the  front  oarlocks. 
They  boarded  the  skiff  while  fog  hung  low 
on  the  river  just  above  the  raft  of  logs, 
about  500  or  600  feet  long  and  120  feet  in 
width,  which  waa  moored  to  the  bank,  near, 
if  not  at,  the  very  apex  of  the  bend  at 
Nine-Mile  Point.  As  the  raft  lay  partly 
aground,  only  about  half  of  it  rested  in  the 
water.  The  port  which  was  in  the  water 
jutted  out  nearly  at  right  angles  from  the 
shore,  a  distance  of  about  60  feet,  into  the 
river.  The  skiff  was  afterwards  fotmd,  de- 
posited on  the  top  of  the  logs,  on  the  edge 
of  this  projecting  side  ot  the  raft,  not  over 
35  feet  from  the  shore.  Photograph  marked 
°°P1"  shows  the  situation. 

Bolds  testified  that  after  getting  in  tlie 
skiff  he  "pulled  out  about  middleways  of  the 
raft,"  and  was  headed  down  the  river  to 
Protection  levee,  on  tlie  opposite  bank,  and 
"never  beard  any  noise  of  the  tug  or  whis- 
tle blowed  at  all;  and  so,  in  pulling,  all  of 
a  sudden  she  said,  'Robert,  look  at  that 
tug,'  when  I  looked  around  and  the  tug 


.  , .       .        was  coming  right  on  me.    I  pulled  and  hoi- 

For  three  or  four  months  pnor  to  the  time  ,  ^^^  ^y  j  ^„^^  i,^^^  ^^  .^^^        ^^ 

of  her  death  she  had  been  gomg  from  Nme-  i  j^j  ^^  ^^^  y^^  headway,  but  she  just 


Mile  Point  to  New  Orleans,  where  she  had 
been  studying  to  perfect  herself  as  a  mlUi- 
ner.  She  was  then  paying  her  own  board, 
and  had  just  begun  to  receive  $12  a  mcmth 
from  her  employer.  In  that  time  her  broth- 
ers had  given  her  $60.  Her  mother  testified 
"that  she  had  mode  as  much  progreea  in 
four  months  as  some  others  had  in  two 
years  and  a  half,"  and  stated  that,  "had 
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run  into  us  and  upsetted  us."    Bisso  mode 
the  following  report  of  the  accident: 

New  Orleans,  Nov.  5th,  IBOO. 
Messrs.  Kelly  and  Youngblood, 

Local  Inspectors,  New  Orleans,  La. 
Sirs:— 

I  herewith  respectfully  report  tfcat  whUs 
ascending  the  idssissippi  river,  on  ihn  tmi 


Digitized  by 


Google 


tM 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 


A!>B., 


Leo,  at'  about  7  ^  v-,  during  a  dense  fog 
on  the  river,  yet  the  tope  of  the  trees  were 
Tisible,  and  mnning  under  a  slow  bell,  I 
sighted  a  skiff  some  fifteen  or  twenty  feet 
in  front  of  the  tug.  I  immediately  stopped 
and  backed  the  boo/t  at  full  speed  astern. 
The  skiff  contained  two  persons,  a  young 
lady  and  a  one-eyed  negro,  who  was  row- 
ing the  skiff.  The  tug  came  in  collision 
with  the  skiff,  shattering  it,  thereby  throw- 
ing the  occupants  into  the  water.  The  mate 
of  the  tug  jumped  overboard  to  assist  in 
the  rescue  of  the  parties,  and  at  the  same 
time  a  boat  was  lowered,  but  unfortunately 
the  negro  alone  waa  saved.  I  have  since 
'  learned  that  the  name  of  the  unfortunate 
lady  who  was  lost  was  Miss  Sophie  Qui- 
nette.  All  possible  means  were  used  to  pre- 
serve life.  The  tug  at  that  time  waa  about 
150  feet  from  the  right  bank,  just  above 
Kine-Mile  Point.    Yours  truly, 

Joseph  A.  Bisso,  Master. 

The  Leo  left  her  landing  in  Kew  Orleans, 
at  the  foot  of  Walnut  street,  nine  miles 
from  Nine-Mile  Point,  early  that  morning, 
to  go  to  Twelve-Mile  Point  for  a  tow.  After 
reaching  the  ferry  landing,  she  quartered 
across  the  river  until  near  Westwego,  on 
the  opposite  beak,  and  then  went  up  nn 
that  flide  towards  Nine-Mile  Point.  The 
L«o  is  an  ocean-going,  iron-hull,  steam  tug, 
83  feet  in  length,  19  feet  in  beam,  and  7 
feet  draught.  She  had  one  compound  con- 
densing engine,  of  16  and  28  inches  diame- 
ter of  cylinder,  and  W  stroke  of  piston, 
and  one  boiler,  14  feet  in  length  and  117 
inches  in  diameter,  and  was  allowed  a  steam 
pressure  of  127  pounds  to  tihe  square  inch. 
The  record  does  not  show  her  horse  power. 
All  the  evidence  shows,  however,  as  her 
master  states,  that  The  Leo  was  "a  pow- 
erful boat;"  an  "ocean-going,  steam,  iron 
tug."  Her  propeller,  sat  rather  low  in  the 
water,  and,  being  driven  by  a  low-pressure 
engine,  she  made  less  noise  when  in  motion 
than  high- pressure  boats.  She  ordinarily 
carried  90  pounds  sieam  pressure.  Her 
pressure  that  day  wa«  from  90  to  95  pounds. 
Her  ordinary  speed  was  from  4  to  5  miles 
an  hour,  but  she  could  make  12  miles  an 
hour.  The  testimony  of  the  witnesses  is 
quite  conflicting  as  to  her  speed  that  day. 
Her  master  swears  that  her  speed  was  be- 
tween 3  and  4  miles  an  hour.  Her  engineer 
testifies  that  it  oould  not  have  been  more 
than  4  or  6  miles  an  hour.  Some  of  the 
crew  testified  she  was  not  going  "orer  3 
to  3V4  miles  an  hour."  Other  witnesses, 
vho  are  not  shown  to  be  interested  in  any 
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way,  say  The  "Leo  was  not  going  over  4 
miles  an  hour  at  the  outside."  Other  wit- 
nesses, more  numerous,  and  most  of  them 
disinterested,  testify  that  "The  Leo  was 
going  at  a  pretty  fair  rate  of  speed;"  that 
"she  was  going  pretty  fast."  Some  of  them 
fixed  the  epeed  at  "7  or  8  miles  an  hour;" 
and  others,  "8  or  9  miles  an  hour."  The 
witnesses  as  to  the  giving  of  fog  signals 
are  generally  tiie  same  witnesses  who  teo- 
tified  as  to  speed,  s<»ne  aflSrming  and  others 
denying  that  fog  signals  were  blown.  In 
the  view  the  court  took  of  the  matter,  it 
is  unnecessary  to  detail  the  testimony  on 
that  point. 

During  the  voyage  of  The  Leo  a  low- 
lying  fog  hung  over  the  river,  and  there 
was  no  breeze.  The  fog  was  quite  thick, 
and  rose  8  or  10  feet  above  the  water.  It 
was  densest  at  the  water,  and  gradually 
grew  thinner  upwards.  "At  times  it  would 
raise,  and  at  times  lower.  Sometimes  a 
little  gush  of  it  would  come  up,  and  then 
it  would  lower."  The  lookout  stationed  at 
the  stem  of  the  bow,  which  stood  about  10 
feet  above  the  water,  could  not  see  objects 
ahead  in  the  fog,  like  small  water  craft, 
which  sat  low  in  the  water.  Persons  stand- 
ing in  her  pilot  house  were  from  20  to  25 
feet  above  the  water,  but  could  not  see  an 
object  like  a  skiff  in  the  water  more  than 
25  or  SO  feet  ahead,  although  the  tops  of 
the  trees  on  either  bank  were  visible  from 
the  pilot  house.  As  The  Leo  was  nearing 
the  point  of  Nine-Mile  Point  bend,  Capt. 
Bisso  discovered  ahead,  not  over  25  or  30 
feet  distant,  a  skiff  in  which  Miss  Quinette 
and  the  negro  oarsman  were  seated.  The 
captain  immediately  gave  the  signal  to  back 
the  tug  astern  at  full  speed,  which  order 
was  at  once  obeyed,  and  shouted  that  some- 
one was  overboard,  and  ordered  the  lifeboat 
lowered,  but  did  not  change  her  course.  Miss 
Quinette  at  the  time  was  sitting  in  the 
stem  of  the  skiff,  and  the  oarsman,  near 
the  front  end,  using  the  front  oarlocks.  It 
is  not  clear  from  the  testimony  whetbei 
both  Uie  occupants  of  the  skiff  fell  on  the 
same  side  of  the  tug  as  she  passed  on.  The 
Leo  continued  to  go  forward  tuitil  ^e  struck 
the  raft,  carrying  the  skiff  forward  with 
her,  and  landing  it  upon  the  raft.  Some  of 
the  witnesses  say,  "The  skiff  was  hanging 
on  the  bow  of  the  tug;"  others,  that  "she 
went  in  with  the  tug;"  and  others,  "that 
the  skiff  rested  on  the  bow  of  the  tug."  The 
contact  of  the  tug  with  the  raft  broke  two 
heavy  wooden  binders,  8  inches  in  diameter, 
by  which  the  logs  were  fastened  by  means 
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of  woodan  pins  driTen  through  Uie  binders 
into  the  logs,  broke  the  wooden  pins  by 
which  two  inside  binders  were  fastened  to 
the  logs  snapping  in  two  parts  of  the  first 
set  of  binders, — the  brolcen  parts  floating  in 
the  water, — and  mashed  or  januned  two  or 
three  of  the  logs  of  the  raft.  Yeager,  who 
was  watching  timber  at  the  point  near  Qui- 
nette's  house,  testified  that  when  the  acci- 
dent happened  fae  was  inside,  eating  bis 
breakfast,  when  be  heard  the  crash  of  the 
timber,  and  he  went  at  once  down  to  the 
lower  end  of  the  raft.  Another  witness 
(Wliite)  testified  that  while  taking  his 
breakfast  in  a  boathonse,  which  was  near 
tjie  middle  of  the  raft, — the  boathouM  being 
about  46  feet  out  in  the  river, — his  wife 
heard  a  crash,  and  they  all  went  out  to 
see  about  it.  Mrs.  Frank  Quinette,  sister- 
in-law  of  the  deceased,  testified,  she  was 
standing  in  her  yard,  some  distance,  from  the 
house,  and  "heard  hollering,  which  she 
thought  was  at  the  Southpoft;  that  she 
listened  a  few  minutes,  and  did  not  hear 
any  more  hollering,  and  then  heard  a  crash, 
which  she  thought  to  be  over  at  Southport," 
on  the  opposite  bank.  Listening  a  few  min- 
utes thereafter,  but  hearing  nothing  more, 
s4ie  went  into  the  house,  and  remained  there 
until  notified  of  the  accident.  Se^^ral  of 
the  witnesses  thus  attracted  to  the  scene 
testified  that  on  going  to  the  raft,  which 
they  reached  very  soon  after  hearing  the 
noise  of  the  crash,  The  Leo  was  not  then  in 
sight,  but  that  they  saw  the  skiff,  which 
was  resting  on  the  raft,  in  the  position  here- 
after stated,  and  that  the  raft  was  wet, 
and  the  skiff  on  the  outside  was  wet,  and 
probably  on  the  inside.  While  on  the  raft 
they  heard  noises,  which  were  apparently 
continued  at  one  place  for  eight  or 
ten  minutes,  "like  men  giving  orders," 
and  talking  out  in  the  river,  at  a  consid- 
erable distance  from  the  bank.  They  re- 
mained on  the  raft  until  they  found  The 
Leo  had  landed  at  another  portion  of  the 
raft.  According  to  the  testimony,  the  negro 
oarsman  "was  swimming  and  hollering  out 
there"  for  some  time,  and  th^  tug,  whose 
engines  were  working  full  speed  astern, 
backed  out  in  the  stream  immediately  after 
contact  with  the  raft;  and  this  oarsman 
was  taken  aboard  by  a  life  line  thrown  to 
him,  by  which  he  was  drawn  over  the  stem 
of  the  tug,  but  upon  which  side  is  not  clearly 
shown.  Miss  Quinette,  who  could  not  swim, 
was  drowned,  despite  the  brave  efforts  of 
Benjamin  F.  Stewart,  the  acting  mate,  who 
jumped  into  the  river  and  swam  to  her  as- 
sistance, and  held  her  above  the  water  for 
some  time;  the  fog,  as  he  states,  having 
lifted  a  little  about  that  time.  The  oars- 
man testified  that  he  did  not  see  Mise  Qui- 
nette in  the  water  until  he  got  upon  the  tug. 
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Stewart  could  not  give  any  accurate  judg- 
ment of  the  time  he  was  struggling  in  the 
water  with  Miss  Quinette,  but  thought 'it 
was  "about  fifteen  minutes,"  and  other  wit- 
nesses put  the  time  at  less.  Stewart  did 
not  know  whether  the  tug  was  standing 
still,  going  ahead,  or  backing  while  he  was 
in  the  water.  He  became  exhausted,  and  a 
life  line  was  thrown  to  him.  He  did  not 
have  hold  of  ^liss  Quinette  at  that  time, 
and  his  judgment  was  that  they.wwe  not 
within  reach  of  the  life  line  when  he  was 
struggling  with  her. 

At  the  time  the  skiff  was  run  down,  the 
tug,  and  doubtless  the  skiff,  had  lost  their 
bearings  in  the  fog.  The  oarsman  had  no 
compass,  and,  according  to  his  own  state- 
ment, he  judged  the  direction  he  took  by 
l^e  way  he  was  guiding  the  skiff.  .The  Leo 
had  been  feeling  her  way  at  times,  and  lo- 
cating her  position  by  the  echo  of  her 
whistle,  and  sighting  the  tops  of  the  trees 
on  the  banks.  Bisso  could  not  tell  at  the 
time  he  struck  the  skiff  how  close  he  was 
to  the  bank, — whether  it  was  25  or  150 
feet  away.  The  skiff  was  struck  on  the 
port  bow,  not  far  from  the  stem,  and  that 
side  of  the  skiff  was  ripped  and  broken  to- 
wards the  stem,  which  was  not  injured. 
The  bottom  of  the  skiff  and  its  starboard 
side  were  not  broken,  and,  when  found  on 
the  raft,  it  was  resting  right  side  up,  near 
the  edge  of  the  raft,  very  slightly  quar- 
tering, near  by  and  almost  parallel  with 
the  direction  the  binders  were  pinned  on  the 
side  of  the  raft.  Photogpraph  P5.  From  the 
evidence  it  is  not  clear  at  what  point  the 
skiff  was  sighted,  or  how  far  that  point  was 
from  the  raft.  It  may  have  been  a  hun- 
dred yards  or  more-  doMm  the  river,  not  far 
from  the  shore,  below  the  raft. 

It  is  a  conceded  fact  that  the  lifeboat  was 
not  lowered.  Capt.  Bisso  explained  that 
the  statement  in  his  report  as  to  it  was  a 
mistake  due  to  the  excitement  incident  to 
the  accident,  tind  the  fact  that  he  had  been 
arrested,  but  that  he  believed  the  statement 
when  made,  because  he  ordered  the  lifeboat 
lowered.  Several  of  the  witnesses,  how- 
ever, testified  that  when  the  tug  was  land- 
ed, after  rescuing  Bolds,  Bisso's  attention 
was  pointedly  called  to  the  fact  that  the 
Hfeboat  was  neither  lowered,  nor  the  can- 
vas cover  ta.ken  off.  Stewart  jumped  over- 
board before  the  tug  struck  the  raft.  The 
rest  of  the  crew  testified  that  they  felt  no 
shock  and  heard  no  noise  from  the  con- 
tact. 

Opposite  Nine-Mile  Poini.  on  the  other 
shore,  about  %  of  a  mile  distant,  is  South- 
port,  where  there  are  railroad  terminals, 
steamship  wharves,  grain  elevators,  and  like 
enterprises.  The  river  is  constantly  used  by 
steam  vessels  and  smaller  water  craft,  and 
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for  floating  and  towing  ntfts,  and  by  per- 
sons crossing  from  one  bank  of  the  river 
to>  the  other  in  ekiffs  and  flaitboats,  in  all 
aeaeons  and  condrtione  of  the  weather.  New 
Orleans  was  the  home  port  of  The  Leo,  and 
Bisso,  her  master  and  pilot,  was  familiar 
with  the  kxiality  at  Nine-Mile  Point,  and 
knew  the  dangers  attending  navigaition 
there.  In  running  her  coinse  from  West- 
wego  ferry  landing  to  the  point  where  the 
collision  occurred'  with  the  skiff,  The  Leo 
traversed  a  distance  of  from  2%  to  3  miles, 
and  had  not  left  the  ferry  landing,  acoord- 
ing  to  the  great  preponderance  of  the  tes- 
timony, more  than  twenty  minutes  that 
morning  before  she  ran  down  the  skiff.  The 
time  of  the  accident  is  dearly  about  7 
o'dodc  in  the  morning.  Bisso  fixes  it  at  7. 
Mrs.  Quinette,  who  testified  to  hearing  the 
crash  at  the  raft,  stated  that  after  hear- 
ing of  the  accident  she  looked  at  the  dock, 
and  it  was  then  ten  minutes  past  7. 

The  court  below,  in  dismissing  the  libel, 
intimated  that  perhaps  the  deceased  was 
guilty  of  contributory  negligence  in  under- 
taking the  voyage  under  the  drcumstances, 
with  no  means  of  signaling,  no  compass, 
and  under  the  sole  guidance  of  a  young, 
one-eyed  oarsman;  and  held  that  tl^  con- 
tention that  the  noise  made  by  the  patent 
oarlocks  was  equivalent  to  the  required 
signal  was  clearly  untenable.  It  decreed 
upon  the  merits,  however,  upon  the  assump- 
tion that  the  skiff  was  under  no  obligation 
to  provide  itself  with  any  means  to  indi- 
cate its  presence  in  the  fog,  and  that  the 
occupants  were  guilty  of  no  oontrtbutory 
negligence.  Without  reviewing  the  testi- 
mony in  detail,  and  after  giving  only  prop- 
er weight  to  witnesses  who  were  interested 
or  displayed  undue  bias,  it  was  of  the  opin- 
ion that  the  conflict  between  other  wit- 
nesses as  to  the  giving  of  fog  signals  was 
a  conflict  between  positive  and  negative  tes- 
timony, and  did  not  discharge  the  burden 
resting  upon  libellant,  and  that  the  con- 
flict as  to  speed,  in  the  most  favorable  light 
to  libellant,  left  i,ae  question  in  -  equi- 
librium, if  it  did  not  tavor  responu- 
ents'  version.  It  said:  "On  the  ques- 
tion of  speed  of  the  tug,  it  should  be 
specially  noted  tnat  there  is  one  well-proved 
fact  which  shows  that  the  speed  was 
moderate,  and  thai  fact  is  that  it  was  pos- 
sible to  save  Bolds,  the  oarsman,  and  for 
Stewart  to  reach  the  young  lady.  I  am 
convinced  that,  if  the  tug  had  been  run- 
ning at  a  high  rate  of  speed,  Stewart  could 
not,  esperially  in  so  dense  a  fog,  ha/ve 
reached  her  as  he  did."  "As  to  the  fail- 
ure to  rescue  the  unfortunate  young  lady 
after  she  had  been  thrown  into  the  water, 
I  believe  that  during  the  very  brief  and 
anxious  moment  when  efforts  were  avail- 
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able  the  tug  did  what  she  could  bskezpected 
and  held  to  do  under  such  ciroumstauces." 

There  were  17  assignments  of  error; 
among  them,  tiiat  the  court  erred  in  dis- 
missing the  libel,  in  holding  that  The  Leo 
was  going  at  a  slow  rate  ot  speed,  in  hold- 
ing that  she  gave  proper  fog  signals,  in 
holding  that  she  had  a  proper  lookout 
as  required  by  law  in  not  holding 
that  Miss  Quinette  was  a  passenger 
on  the  skiff,  in  not  holding  that  the  cus- 
tom of  the  port  allowed  her  to  cross  the 
river  without  a  fog  signal  and  in  not  hold- 
ing thait  The  Leo  failed  in  proper  efforts  to 
rescue  Miss  Quinette  after  she  was  thrown 
in  the  water. 

Argued  bef<ne  Shdby,  Gtrcoit  Judge,  and 
Mazey  and  Jones,  District  Judges. 

Mr.  Edwia  T.  Henick,  for  appellant: 

Where  fault  on  the  part  of  one  vessel  is 
established  by  uncontradicted  testimony, 
and  such  fault  is,  of  itsdf,  suflldent  to  ac- 
count for  the  disastw  it  is  not  enough  for 
such  vessel  to  raise  a  doubt  with  regard  to 
the  management  of  the  other  vessel. 

The  City  of  New  York  (Alexandre  v. 
Machan)  147  U.  S.  85,  37  L.  ed.  90,  13  Sup. 
Ct.  Rep.  211;  The  Ludvig  Holberg,  157  U. 
S.  61,  39  L.  ed.  620,  15  Sup.  Ct.  Bep.  477. 

In  a  fog  a  steamer  is  bound  to  use  only 
smsh  preoautione  as  vriW  enable  her  to  stop 
in  time  to  avoid  a  collision,  alter  the  ap- 
proaching vessel  comes  in  sight,  provided 
suoh  ap]»<oaching  vessel  is  herself  gmng  at 
iJie  moderate  speed  required  by  law. 

The  Umbria,  166  U.  S.  404,  41  L.  ed.  1053. 
17  Sup.  a.  R^.  610. 

Three  and  a  half  to  4  knots  an  hour  Is 
excessive  in  a  fog. 

The  Umbria,  166  U.  S.  419,  41  L.  ed.  1061, 
17  Sup.  Ct.  B»p.  610;  Hardy  v.  The  Bal- 
eig^  44  Fed.  781;  The  Pennsylvania  (The 
Pennsylvania  v.  Troop)  19  WalL  125,  22 
L.  ed.  148;  The  Martello  (The  Martello  r. 
Willey)  153  U.  S.  70,  38  L.  ed.  640,  14  Sup^ 
Ct.  Rep.  723. 

The  lookout  on  The  Leo  was  not  a  look- 
out in  any  sense  of  the  term.  He  testifles 
that  he  never  saw  the  skiff  at  all.  This  is 
absolute  negligence  on  the  part  of  The  Leo. 

The  Manfaasset,  34  Fed.  417;  The  Bel- 
genland  (The  Belgenland  y.  Jensen)  114  U. 
S.  359,  29  L.  ed.  153,  6  Sup.  <%.  Rep.  860. 

If  both  pcurtiee  were  at  fault,  under  the 
admiralty  law,  the  loss  will  have  to  be  di- 
vided between  the  libellant  and  respondent. 

Hughes,  Admiralty,  273;  Oayxer  v.  Oar- 
ron  O.  L.  R.  9  App.  Cas.  873;  The  Catha- 
rine y.  Dickinson,  17  How.  177,  IS  L.  ed. 
235;  The  Manitoba  (Beatty  v.  Hanna)  122 
U.  S.  Ill,  30  L.  ed.  1100,  7  Sup.  Ot.  Rep. 
1168;   The  North  Star   (Reynold*  y.  Van- 
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derbilt)  106  U.  S.  17,  27  L.  ed.  91,  1  Sup. 
Ct.  Rep.  41. 

That  one  person  is  in  fault  will  not  ab- 
•olve  another  from  using  due  diligence. 

Butterfield  v.  Forrester,  U  East,  60; 
Thompson,  Ey.  2d  ed.  1106. 

Kotwithstaiuling  the  Hbellant  was  at 
fault,  if  the  respondent,  by  his  negligence, 
made  escape  impossible,  respondent  is  re- 
sponsible. 

McGuire  ▼.  Vicksburg,  S.  &  P.  B.  Co.  46 
La.  Ann.  1543,  16  So.  457. 

Contributory  negligence  is  no  defense  to 
an  action,  if  a  sufficient  amount  of  care  is 
not  exercised  by  defendant. 

Lampkin  v.  McOormick,  105  La.  430,  83 
Am.  St.  Rep.  245,  29  So.  962;  Sundmaker 
V.  Yazoo  &  M.  Valley  R.  Co.  106  La.  113, 
80  So.  285;  Prick  v.  St.  Louis,  K.  C.  &  N. 
R.  Co.  76  Mo.  695;  Curley  v.  IlUnois  C.  R. 
Co.  40  La.  Ann.  816,  6  So.  103;  McGuire  v. 
Vicksburg,  S.  &  P.  R.  Co.  46  La.  Ann.  1543, 
16  So.  457;  Norfolk  &  W.  R.  Co.  v.  Burge, 
84  Va.  63,  4  S.  E.  21;  Ortokao  t.  Morgan's 
L.  &  T.  R.  &  S.  S.  Co.  109  La.  911,  33  So. 
914;  Preston  y.  Slocomb,  1  La.  Ann.  382; 
Green  v.  Garcia,  3  La.  Ann.  702;  Wright 
T.  Abbott,  6  La.  Ann.  569;  Black  v.  Oar- 
ronton  R.  Co.  10  La.  Ann.  39,  63  Am.  Dec. 
688;  Robertson  v.  Green,  18  La.  Ann.  28; 
Eicbom  v.  New  Orleans  &  C.  R.  Light  & 
P.  Co.  114  La.  712,  38  So.  526. 

Messrs.  John  D.  Grace,  John  Clegg,  and 
Lamar  C.  Quintero  for  appellees. 

Jones,  District  Judge,  delivered  the  opia- 
ion  of  the  court: 

Witnesses,  who,  as  far  as  we  can  judge 
from  scanning  their  depositions,  were  of 
equal  intelligence,  equally  disinterested,  hav- 
ing equal  opportunity  and  sense  of  hearing, 
and  equally  attentive,  testified  thai  fog  sig- 
nals were  given,  amd  that  they  were  not 
given.  There  was  other  testimony,  which, 
owing  to  the  interest  and  evident  bias  of 
the  witnesses,  must  be  taken  with  much  al- 
lowance. The  most  that  can  be  said  of  Vhe 
testimony  upon  this  point  is  that  it  leaves 
the  truth  of  the  issue  in  doubt.  The  bur- 
den of  proof  being  upon  the  libellant,  the 
fauK  of  The  Leo  in  respect  oif  fog  signcUa 
is  not  established. 

The  assignment  as  to  the  want  of  a  prop- 
er lookout  has  not  been  much  insisted  oa. 
If  it  had  been,  it  could  not  avail  appellant. 
There  was  a  lookout  on  watch,  at  his  prop- 
er station.  Moreover,  he  could  not  see  the 
skiff  before  it  was  run  down,  owing  to  the 
density  of  the  fog.  The  master,  from  his 
better  point  of  observation  in  the  pilot 
house,  dieco'vered  the  skiff  before  the  look- 
out possibly  could. 

The  conflict  between  the  witnesses  as  to 
Tbe  Leo's  speed  »  very  prooouoced.  It  is 
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hard  to  reconcile  their  divergent  testimony 
as  a  mere  difference  in  judgment  about  the 
speed  at  which  an  object  moved  over  the 
wiater.  However,  with  the  aid  of  the  map 
and  the  photographer's  art,  and  facts  which 
are  imdisputed,  we  have  been  able  to  read) 
a  satisfactory  conclusion  as  to  the  speed 
at  the  time  of  the  collision,  without  engag- 
ing in  the  impleasant  ta»k  of  sifting  mis- 
take of  fiaot  from  conscious  untruth  in  this 
mass  of  testimony. 

"Moderate  speed"  is  purely  a  relative  term, 
which  means  no  more  than  that  the  vess^ 
must  run  at  a  prudent  rate  of  speed.  T^me, 
place,  and  circumstance,  rather  than  the 
swiftnesB  of  the  vessel  over  her  course,  de- 
termine whether  the  actual  speed  was  im- 
moderate, in  that  it  was  imprudent.  In  The 
Pennsylvania  (The  Pennsylvania  v.  Troop) 
19  Wall.  135,  22  L.  ed.  148,  the  Supreme 
Court  aAorpta  the  words  of  the  privy  coun- 
cil in  The  Europa:  "Thb  may  be  safely 
kid  down  as  a  rule  on  all  occasions, — fog 
or  clear,  light  or  dark, — that  no  steamer 
has  a  right  to  navigate  at  such  a  rate  [of 
speed]  that  it  is  impossible  for  her  to  pre- 
vent damage,  taking  all  precaution  at  the 
moment  she  sees  danger  to  be  possible; 
emd,  if  she  cannot  do  that  without  going 
lees  than  6  knots  an  hour,  then  she  is  bound 
to  go  at  less  than  5  Icnota  an  hour." 

The  same  rule,  expressed  in  different 
words,  was  again  approved  by  the  Supreme 
Court  in  The  Colmudo  (The  Colorado  v. 
The  H.  P.  Bridge)  91  U.  8.  702,  23  L.  ed,  383, 
wherein  it  is  saod  no  rule  yet  suggested  "for 
determining  whether  the  speed  of  a  steam- 
er in  any  given  case  was  or  was  not  greater 
than  was  consistent  with  the  duty  which 
the  steamer  owed  to  other  vessels  navigat- 
ing the  same  waters  .  .  .  is  .  .  . 
better  suited  to  enable  the  inquirer  to  reach 
a  correct  conclusion  than  tira  one  adopted 
by  the  privy  council.  The  Batavier,  40  Eng. 
L.  &  Eq.  25,"— which  is:  "At  whatever 
rate  she  [the  steamer]  was  going,  if  going 
at  such  a  rate  as  made  it  dangerous  to  any 
craft  witich  she  ought  to  have  seen  and 
might  have  seen,  she  bad  no  right  to  go  at 
that  rate."  In  Newton  v.  Stebbins,  10  How. 
606,  13  L.  ed.  569,  it  is  said:  "It  may  be  a 
matter  of  convenience  that  steam  veseela 
should  proceed  with  great  rapidity ;  but  the 
law  will  not  justify  them  in  proceeding  with 
such  rapidity  if  'Uie  property  and  lives  of 
other  persons  are  thereby  endangered." 

In  The  Martello  (The  Martello  v.  Willey) 
153  U.  S.  70,  38  L.  ed.  640,  14  Sup.  Ct.  Rep. 
725,  it  is  said:  "While  it  is  possible  that  a 
speed  of  6  miles  an  hour,  even  in  a  dense 
fog,  may  not  be  excessive  upon  the  open 
ocean  and  off  the  frequented  paths  of  com- 
merce, a  different  rule  applies  to  a  steamer 
iuat    emerging    from    the    harbor   of    the 
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largest  port  on  the  Atlantic  coast,  .  .  . 
where  she  is  likely  to  meet  vessels  approadi- 
ing  the  harbor  from  at  least  a  dozen  points  of 
the  oompaes.  Under  such  drcumstancea, 
and  in  such  a  fog  that  vessels  cannot  be 
seen  more  than  a  quarter  of  a  mile  away, 
it  is  not  \lnreasonable  to  require  that  she 
reduce  her  speed  to  tue  lowest  pome  con- 
siS'tent  with  a  good  steerageway,  which  the 
oourt  finds  in  this  case  to  be  3  miles  an 
hour." 

In  The  Umbria.  166  U.  S.  417,  41  h.  ed. 
1060,  17  Sup.  Ot.  Rep.  615,  it  is  said:  "The 
general  consensus  of  opinion  in  this  coun- 
try is  to  the  effect  that  a  steamer  is  bound 
to  use  only  such  precautions  as  will  enable 
her  to  stop  in  time  to  &vv>id  a  collision  after 
the  approaching  vessel  comes  in  sight,  pro- 
vided such  approaching  vessel  is  herself 
going  at  the  moderate  [rate  of]  spe^  re- 
quired by  law.  In  a  dense  fog  this  might 
require  both  vessels  to  oome  to  a  standstill 
uatil  the  course  of  each  was  definitely  as- 
certained. In  a  lighter  fog  it  might  au- 
thorize them  to  keep  their  engines  in  suf- 
ficient moti<m  to  preserve  their  steerage- 
way." 

True,  tiiese  were  cases  of  oollistoo  by 
steam  or  sailing  vessels,  and  the  language 
quoted  was  with  reference  to  their  duties 
to  each  other,  and  not  with  rsference  to 
the  duty  of  a  steamer  to  small  craft  like 
a  skiff  or  yawl.  It  ia  also  true,  as  argued, 
that  neither  a  steamer  nor  a  sailing  vessel 
is  ordinarily  required  to  change  its  speed 
or  couiBe  to  avoid  small  craft,  like  a  yawl 
or  skiff,  when  it  sees  them,  and  that  che 
steamer  has  a  right  to  presume,  until  the 
contrary  appears,  that  they  will  keep  out 
of  harm's  way.  The  right  of  a  steamer, 
however,  to  keep  its  course  or  speed,  even 
against  small  craft,  like  a  skiff  or  yawl,  is 
relative  and  contingent,  not  absolute.  The 
steamer  has  no  right  to  maintain  a  speed 
OT  course  which  is  dangerous  to  the  safety 
of  a  smaller  craft  which  can  be  seen  ahead. 
There  are,  moreover,  frequent  oooasions 
when  a  steamer  owes  high  duties  oa  to 
speed  not  only  to  sail  vessels  and  steamers, 
but  to  craft  of  any  kind  which  it  cannot 
see,  if  there  be  good  reason  to  apprehend 
they  may  be  ahead  in  its  pathway.  When 
the  course  of  a  steamer  in  «.  fog,  on  an 
inland  highway  of  commerce,  near  a  great 
port,  takes  it  ovw  waters  which  swarm 
with  large  vessels  and  smaller  craft,  which 
it  can  see  only  a  few  yards  ahead,  under 
conditions  which  may  prevent  the  smaller 
craft  from  hearing  or  properly  locating  the 
steamer's  fog  signals,  or  from  being  misled 
by  them,  she  is  liable  to  run  down  the 
smaller  craft  at  any  moment  unless  her 
speed  is  very  slow.  Dwellers  on  the  thickly 
settled  banks  of  a  navigable  river  have  as 
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much  right  to  cross  from  one  bank  to  the 
other  in  a  skiff  in  a  fog  as  steam  tugs  have 
to  traverse  the  river  at  such  a  place  during 
a  fog;  and,  while  the  exigemnes  of  com- 
merce in  many  respects  subordinate  the 
rights  of  the  smaller  vessel  and  crafts,  like 
bateaux,  skiffs,  and  yawls,  to  the  move- 
ments of  the  steamer,  the  more  powerful 
vessel  "is  justly  required  to  exercise  ex- 
traordinary oare  and  watchfulness  when  sur- 
rounded by  feebler  craft."  The  Xevada 
(The  Nevada'  v.  Quick)  106  U.  S.  159,  27 
L.  ed.  161,  1  Sup.  Ct.  Rep.  238.  The  rules 
of  navigation  are  enforced  not  only  to  se- 
cure the  safety  of  the  vessel  which  is  oom- 
monded  to  conform  to  the  particular  role, 
but  also  to  prevent  her  increasing  the  dan- 
ger to  any  other  craft  which  may  be  put 
in  peril  by  the  failure  to  obey  th«  lule.  A 
steam  vessel  has  no  right,  ui»ler  the  condi- 
tions prevailing  at  Nine-Mile  Point,  to  aot 
upon  the  theory  that  giving  proper  fog  sig- 
nals disoharges  her  whole  duty  to  vessels 
and  craft  which  may  be  in  her  pathway  in 
the  fog.  Slow  speed  and  the  utmost  oau- 
tion  under  such  circumsi,ances  are  of  far 
more  importance  to  small  craft  than  tbe 
persistent  sounding  of  fog  signals.  As  said 
in  the  Konig  Willem  I.,  9  Asp.  Mar.  L.  Oas. 
300:  "Sound  is  conveyed  in  a  very  capri- 
cious way  through  the  atmosphere.  Apart 
from  wind,  large  areas  of  silence  have  been 
found  in  diff^-ent  directions  and  at  differ- 
ent distances  from  the  origin  of  sound,  even 
in  dear  weather.  Therefore  too  much  con- 
fidence should  not  be  felt  in  hearing  a  fog 
signal." 

The  time  elapsing  between  the  collision 
and  the  departure  of  The  Leo  from  the 
ferry  landing,  and  the  distance  traversed 
between  the  two  points,  conclusiirely  S'how 
that  her  average  rate  of  speed  over  her 
course  must  have  exceeded  6  miles  aa  hour. 
Her  average  speed,  however,  would  not  nec- 
essarily show  her  speed  at  any  given  point 
on  the  voyage.  She  was  feeling  h«r  way  in 
the  fog,  now  and  then  taking  her  bearings 
by  the  echo  of  the  whdstle  from  the  banks 
and  by  «ghting  tihe  trees.  In  navigating 
in  a  fog  under  such  conditions,  the  vessel, 
after  assuring  her  position  at  any  given 
point,  most  usually  takes  on  greater  iqteed, 
and  continues  it  until  she  readies  tb<:  next 
point  ahead,  where  she  must  again  reduce 
her  speed  and  feel  her  way.  Evidently  the 
skiff  was  struck  at  a  stage  in  the  voyage 
where  The  Leo  was  not  feeling  her  way. 
She  was  tben  proceeding  confidently  ahead, 
on  a  course  which  she  believed  conformed 
to  the  lay  of  the  shore,  and  would  safely 
take  her  around  Nine-Mile  F<»nt,  with  a 
epeed  which,  but  for  the  reversal  of  the  en- 
gines when  the  skiff  was  signted,  would 
either  hare  landed  the  tug  with  tremen- 
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dona  force  against  the  lower  end  of  the  rOft, 
within  35  feet  of  the  bank,  or  if,  aa  her 
master  thinks,  her  bow  veered  somewhat 
into  the  shore  in  consequence  of  going  for- 
ward while  her  propeller  was  reversed,  she 
would,  but  for  sighting  the  skiff,  have  gone 
into  the  front  of  the  raft  a  little  further 
up-stream,  or,  skirting  it,  would  have  run 
down  the  boatlioxise,  whdch  wss  moored  on 
another  part  of  the  raft,  about  45  feet  out 
an  the  river.  The  distance  of  the  skiff  from 
the  raft  when  first  sighted  is  not  by  any 
means  dear,  under  the  test'imooy.  The  dis- 
tanoe  the  tug  traversed  with  its  engines  re- 
versed after  sighting  the  skiff  was  undoubt- 
edly greatly  more  than  the  length  of  The 
Leo,  and  in  all  probability  two  or  three 
times  as  great.  CSoing  ahead,  ae  she  was, 
upetoeam,  with  her  powerful  engine  work- 
ing full  speed  astern,  if  her  speed  at  the 
time  of  the  collision  had  been  ae  slow  as 
3  or  4  miles  an  hour,  a»  appellees  contend, 
she  would  'have  stopped,  after  the  engine 
was  reversed,  before  reaching  the  raft,  or, 
at  all  oventa,  wouM  not  ba/ve  struck  the 
raft  such  a  blow  «s  the  witnesses  describ*, 
end  landed  the  skiff  bodily  out  of  the  water 
upon  the  raft.  Although  the  erew  testified 
i^ey  felt  and  heard  no  jar  or  crash  at  that 
tame  when  the  banders  were  broken  ahd  the 
logs  jammed,  the  noiee  of  the  crash  was 
such  that  people  near  by  were  attracted  to 
it,  and  others  not  so  near  heard  it,  and 
tbought  it  proceeded  from  the  <^poeite8ide 
of  the  river.  Stewart  w»8  not  on  the  tug 
when  she  struck  the  raft.  The  testimony 
of  the  rest  of  the  crew  on  this  point  is  un- 
worthy of  credit.  They  sought  to  prove 
that  tiie  lifeboat  htad  been  lowered  at  least 
to  the  deck,  and  that  the  canvas  cover  over 
-  it  had  been  torn  off.  Nothing  of  the  kind 
happened.  I%ia  is  abundantly  proved,  not 
only  by  credible  and  disinterested  witnesses, 
who  pointedly  called  attention  to  the  posi- 
tion of  the  lifeboat  at  the  time,  but  by  the 
master's  own  statement,  and  the  correc- 
tion made  in  his  report.  .  Some  of  the  crew 
testified,  although  they  were  bound  to  know 
it  to  be  untrue,  that  the  skiff  was  put  upon 
the  raft  by  members  of  the  crew  after  the 
tug  returned  from  rescuing  Bolda.  All  the 
disinterested  witnesses  and  Steiwart  and 
Capt.  Biaeo  state  that  tlie  skiff  was  carried 
on  the  bow  of  the  tug  when  it  first  struck 
the  raft.  It  was  there  before  The  Leo  came 
to  the  raft  the  second  time.  No  one  pre- 
tends that  it  was  put  on  the  raft  by  the 
crew  when  the  tug  first  struck  the  raft.  The 
whole  proof  shows  the  skiff  could  not  have 
gotten  on  the  raft  in  any  other  way  than 
as  stated  by  Stewart  and  Bisso. 

Bearing  in  mind  that  the  skiff  was  struck 
upon  its  port  bow,  and  that  on  that  side 
only  were  the  sides  and  knees  broken,  while 
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neither  its  starboard  side  nor  bottom  nor 
stem  were  injured  at  all,  and  that  the  na- 
ture of  the  fractur«ie  shows  that  the  blow 
wiiich  struck  t^  skiff  ranged  in  the  direc- 
tion of  its  stem,  and  that  the  skiff  started 
from  the  upper  end  of  the  raft,  and  was 
found  deposited  oo  the  lower  end  of  the 
raft,  the  theory  that  the  tug  may  have 
struck  tiie  skiff  just  after  the  skiff  turned 
into  the  shore,  after  passing  and  within  a 
few  feet  of  the  lower  comer  of  the  raft,  ia 
not  at  all  reasonable,  under  the  evidence. 
It  waa  only  100  yards  froip  the  middle  of 
the  raft,  the  point  from  which  Bolds  pulled 
out  aad  commenced  to  row  downstream,  to 
the  lower  end  of  the  raft.  He  had  been 
rowing  "five  or  ten  minutes"  when  the  skiff 
was  struck,  and  he  rowed  at  least  3  miles 
an  hour,  if  not  considerably  more,  accord- 
ing to  the  testimony.  If  Bolds  had  rowed 
directly  down  the  stream,  along  the  front 
of  the  raft,  the  time  he  was  rowing  would 
have  carried  him  much  further  downstream 
than  the  lower  end  of  the  raft.  If  he  ab- 
ruptly turned  Vhe  oorner  of  the  raft  to- 
wards the  shore  as  eoon  as  he  reached  the 
end  of  the  raft,  the  time  be  was  'rowing 
would  have  carried  him,  in  a  few  seconds, 
right  into  the  bank,  only  60  feet  distant, 
which  it  is  n6t  claimed  or  pretended  he 
struck.  As  he  did  not  row  into  the  bank, 
he  must  'have  gone  downstream.  The  time 
he  was  rowing  shows,  ait  any  reasonable  es- 
timate, he  had  gotten  at  least  100  yards 
downstream  below  the  raft,  when  the  tug 
struck  the  skiff.  If  he  was  below  the  raft 
anywhere  in  the  river,  or  if  he  was  out  in 
'the  stream  above  the  raft,  and  rowing  down 
to  the  point  of  the  lower  end  of  the  raft, 
while  the  tug  was  approaching  in  the  di- 
rection of  the  raft  from  any  place  in  the 
stream  where  the  evidence  justifies  us  in 
placing  The  Leo,  it  is,  in  view  of  the  nature 
of  the  injuries  received  by  the  skiff,  possi- 
ble to  account  for  the  collision  in  but  one 
w%y;  and  that  is  by  collision  nearly  head- 
on,  while  the  tug  was  ascending  and  the 
skiff  descending,  somewhere  below  and  in 
the  vicinity  of  the  lower  comer  of  the  raft. 
If  BoMs  had  gotten  downstream,  and  was 
rowing  bade  upstream,  the  skiff  could  not 
have  received  the  nature  of  the  injuries  it 
did  on  its  port  side.  In  that  event  the  skiff 
would  be  below  the  raft,  and  would  have 
been  rowed  upstream,  and  necessarily,  ac- 
cording as  the  skiff  was  further  out  or 
doeer  in  shore  than  the  tug,  would  have 
crossed  the  course  of  the  ascending  tug 
either  on  the  port  or  on  the  eteiboard  side 
of  the  tug.  If  the  skiff  had  crossed  from 
the  port  side  of  the  tug.  the  skiff  must  have 
been  struck  and  injured  on  its  starboard 
side.  If,  on  the  other  hand,  it  crossed  on 
the  tug's  starboard  bow,  the  tog  could  not 
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have  inflicted,  nor  tlie  skiff  receiTed,  the 
nature  and  kind  of  injury  the  evidence 
ahowB.  In  a  Mllieion  from  crossing  the  star- 
board side  of  the  tug,  the  force  of  the  blow 
on  the  port  side  of  the  skiff  must  hare 
smaehed  the  stem  of  the  skiff  and  broken 
the  sides  in  the  direction  of  its  1>ow,  and 
would  not  have  inflicted  breaks  and  rips  on 
the  port  side,  from  the  direction  of  the 
stem  of  the  bo>w  towards  the  stem  of  the 
ekiff,  «a  was  the  case. 

Aside  from  the  breaking  of  the  bindera 
on  the  raft,  thsrp  is  another  eigniflcant  fact 
bearing  on  the  rate  of  speed.  The  ends  of 
the  loga,  including  the  height  of  the  hes/vy 
binders  on  top  of  them,  rose  a  foot  or  more, 
perpendicularly,  out  of  the  water.  The  skiff 
itself  sat  at  leajst  6  or  6  inches  in  the  water. 
The  skiff,  being  carried  in  on  the  bow  of 
the  tug,  if  aetually  impinged  between  such 
an  obstacle  and  the  tug, — this  part  of  the 
raft  being  practically  immovable,  owing  to 
the  length  of  the  raft,  half  of  which  iay  on 
the  shore,— would  have  been  shattered  to 
fragments,  or  at  least  its  bottom  and  star- 
board aide  would  have  been  fractured.  The 
laws  ot  matter  do  not  permit  us  to  doubt 
that  such  would  have  been  tte  result  if  the 
•kiff  had  been  projected  from  the  bow  of 
the  tug  directly  against  such  a  perpendic- 
ular obstacle,  as  undoubtedly  would  have 
been  the  case  if  the  tug  had  been  going  at 
slow  speed  when  ita  bow  struck  the  raft. 
Ttmt  the  skiff  waa  not  injured  in  either  ot 
tiieae  reapeota  can  be  accounted  for  only 
on  the  theory  that  the  swiftnees  with  which 
the  tug  ap^MToached  upstream,  the  revolu- 
tions of  the  reversed  propeller  sending  the 
waves  in  the  same  direction,  against  the 
side  of  the  raft,  made  such  a  commotion  in 
the  water  in  front  of  the  perpendicular  point 
of  oontaet  made  by  the  end  of  the  raft  e» 
to  cause  the  volume  of  the  water  there  to 
act  as  a  cushion,  and  lift  the  skiff,  from 
where  it  rested  on  the  bow  of  the  tug,  over 
the  perpendicular  obstacle  of  the  side  of 
the  binders  and  end  of  the  logs,  and  land  it 
on  the  raft; 'the  height  of  the  binders  pre- 
venting the  skiff  from  going  into  the  stream 
with  the  receding  wave,  which,  after  having 
spread  out  over  the  raft,  returned  with  less 
volume  and  force  than  when  it  first  went 
over  the  raft. 

If  the  tug  had  passed  at  considerable 
speed,  parallel  to,  and  along  the  front  of 
the  raft,  it  might  be.  In  such  a  situation, 
that  the  commotion  in  the  water  and  un- 
dulation of  the  logs  along  the  front  of  the 
raft  would  submerge  that  part  of  the  raft 
on  the  water's  edge,  so  that  the  skiff  float- 
ing along  there  on  the  bow  of  the  tug,  while 
the  logs  were  under  the  water,  would,  without 
itself  being  lifted  abo>ve  the  normal  level  of 
the  raft  in  the  water,  be  taken  up  on  that 
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part  of  the  raft  aa  the  submerged  k>gs  ra- 
tumed  to  their  normal  level  above  the 
water.  Such  measure  of  undulation  would 
not  be  imparted  to  tlie  logs  midway  of  the 
side  of  the  raft  by  any  moderate  speed  of 
the  tug.  One  end  of  this  side  of  this  raft 
rested  firmly  on  the  shore;  the  logs  lying 
parallel  to  the  shore,  extending  outward  60 
feet  into  the  st^-eam  at  its  other  end.  The 
logs  were  fastened  and  held  together  by  long 
wooden  binders,  about  8  inehea  in  diameter, 
running  at  right  angles  tuaxws  the  logs,  and 
securely  pinned  to  them.  As  the  shore  end 
of  the  raft  rested  firmly  upon  the  banki!  and 
could  not  sink  or  give  way  at  tiiat  end  so 
aa  to  conform  to  tJie  elevation  or  d^nression 
of  the  center,  which  at  the  point  where  the 
tug  struck  the  raft  was  at  least  26  feet 
from  the  river  end,  the  end  furthest  from 
the  shore  would  necessarily  be  elevated  or 
depressed,  as  the  case  might  be,  in  a  con- 
siderably greater  degree  than  the  center,  to 
conform  to  its  elevation  or  depreesion.  A 
w^ve  which  would  depress  the  raft  a  foot 
or  more  in  the  water,  by  wsshing  over  the 
raft  from  the  point  of  the  tug's  approach, 
must  have  power  enough,  therefore,  to  sink 
the  end  of  the  raft  furthest  from  the  shore 
a  still  greater  depth  in  the  water.  A  waive 
of  sufficient  power  to  do  this,  aa  the  tug 
struck  the  raft,  perpendicularly,  25  feat 
from  the  river  end,  must  have  had  a  front 
of  at  least  60  feet,  for  it  would  ai»-eud  near- 
ly equally  on  eadi  side  of  the  bow  of  tfaa 
tug;  and  t^  height  of  the  wave,  when  we 
remember  -Utat  the  binders  and  logs  sat 
normally  a  foot  or  mwe  out  of  the  water, 
and  the  skiff  drew  at  least  6  or  6  inches  of 
water,  most  have  been  at  least  2  feet,  to 
oaiise  the  raft  to  be  so  depressed  in  the 
center  that  the  skiff,  instead  of  being  up- 
lifted there,  would  merely  have  floated  onto 
the  raft  when  the  undulation  of  the  loga 
caused  by  the  wave  raised  the  raft  to  it 
normal  leivel.  So,  also,  if  it  be  argued  thait 
the  binders  were  not  snapped  in  twain  by 
the  direct  force  of  the  tug's  blow  upon  them, 
but  because  the  volume  of  the  waive,  caused 
by  its  coming  up,  going  under  the  raft,  ele- 
vating the  center  of  the  raft  a  foot  or  more 
above  its  normal  level  in  the  river,  neces- 
sitated the  end  of  the  raft  furthest  from 
the  shore  to  be  uplifted  a  still  greater  dis- 
tance in  order  to  confcHm  at  that  end  to 
the  elevation  of  the  raft  in  the  center,  and 
that,  in  consequence,  the  binders  were  too 
weak  to  resist  the  strain  of  uplifting  the 
weight  of  the  logs  at  the  river  end,  and  were 
thus  snapped,  that  theory  would  not  solve 
the  difficulty  of  accounting  for  the  pro- 
duction of  a  wave  heavy  enough  to  bring 
about  such  results  if  the  tug  were  pro- 
ceeding at  a  slow  speed  at  that  time.  It 
is   manifestly    certain,   i;g^^(^^:^^^^ 


1905. 


QUINETTB  T.  BISSO, 


8U 


eomfttances,  that  t^  striking  of  the  raft 
with  its  bow  at  about  rig^t  angles^  when 
the  tog  waa  moving  upstream,  on  a  smooth 
rirer,  in  still  weat^r,  could  not  produce 
a  wave  of  sufficient  power  either  to  deposit 
the  skiff  on.  the  raft  without  striking  against 
its  perpendicular  side,  or  to  depress  the 
raft  sufficiently  in  the  center  so  that  the 
skiff  would  float  over  on  the  raft  without 
coining  in  contact  with  the  ends  of  the 
log^  and  sides  of  the  binders,  at  the  time 
when  the  tug  collided  with  the  raft. 

The  testimony  of  the  master  is  positiv«, 
that,  on  discovering  the  skiff  aheaid,  be  did 
not  give  orders  to  change  the  course  of  The 
Leo,  but  only  to  back  her  at  full  speed 
astern.  On  crosa-examination  the  master 
was  asked  about  his  diatanee  from  the  shore, 
and  bow,  if  his  estimate  was  oorreot,  be 
could  have  struck  tiie  raft  within  about  37 
feet  of  the  shore  after  reversdng  on  sight- 
ing the  skiff.  He  answered,  "In  backing  up, 
the  tug  may  have  swung  in  that  way,  sir, 
which  could  have  happened."  He  was  further 
asked,  "How  oonM  the  backing  of  the  tug 
swing  it  in  when  it  was  going  forward  T" 
His  answer  was,  "In  taming  her  back,  why, 
she  would  swing  one  way  or  the  other, — 
■ometimes  back  the  tug  to  port,  or  some- 
times back  the  tug  to  starboard."  If  this 
surmise  be  oorreet,  it  is  highly  probable,  in 
the  ooune  and  with  the  speed  of  the  tug 
«t  the  time  it  sighted  the  skiff,  that,  had 
not  the  ma4sbiaery  of  the  tug  been  reversed 
on  that  account,  it  would  hav«  skirted  the 
front  of  the  raft,  and  ran  down  the  per- 
sons in  the  boathousei,  which  was  moored 
in  the  river,  on  the  lower  part  of  tiie  laf t, 
about  45  feet  out  in  the  sU-eam,  if  tiie  tug 
did  not  earlier  strike  some  nearer  point  on 
the  front  of  the  raft.  Every  phase  of  the 
tiansactioa  at  this  time  serves  to  illus- 
trate the  danger  to  which  The  Leo  exposed 
1^  smaller  craft  by  her  speed  along  the 
bend.  The  whole  reoord  impresses  us  with 
the  conviction  that  the  master  of  the  tug, 
being  able,  froom  liis  elevated  position  in 
the  pilot  house,  to  discover  any  large  ob- 
stacle, which  would  loom  10  feet  above  the 
water,  in  time  to  prevent  collision  with  it 
by  stoi^ii^  or  veering  his  course,  and,  being 
thus  assured  of  the  safety  of  the  tug,  was 
very  heedless  of  Ute  safety  of  smaller  craft, 
wldoh  could  not  be  seen  far  ahead,  and 
w«uid  not  jeopardize  his  safety  in  case  of 
ooIHnon  with  them,  and  was  proceeding  at 
a  speed  which  threatened  their  destruction 
if  they  did  not  hear,  or  failed  to  properly 
locate,  his  fog  signals,  and  did  not  get  out 
of  his  way.  He  was  entirely  familiar  with 
the  locality,  and  the  conditions  and  dan- 
gers of  navigation  ttiere.  The  great  pre- 
ponderance of  the  evidence  shows  that  the 
time  elapsing  between  the  moment  of  The 
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lyeo's  passing  Westwego  ferry  landing  and 
reaching  the  point  of  collision  with  the 
skiff  could  not  have  been  much,  if  anything, 
over  twenty  minutes.  The  distance  trav- 
ersed between  the  two  points  was  between 
ZVg  and  3  miles.  If  the  distance  was  3 
miles,  and  the  time  twenty  minutes,  this 
would  give  an  average  rate  of  speed  of  9 
miles  an  hour.  If  the  distance  be  taken  at 
2>4  miles,  and  the  time  twenty  minutes,  it 
would  make  a  speed  of  something  over  7'^ 
miles  an  hour.  Under  the  coaditicms  pre- 
vailing that  morning,  while  rounding  Nine- 
liile  Point,  the  master  being  unable  to  tell 
how  far  he  was  from  the  banks,  or  to  ac- 
curately ascertain  his  course.  The  Leo  was 
not  entitled  to  maintain  a  greater  rate  of 
speed  than  to  give  her  sufficient  steerage- 
way.  We  are  all  of  opinion  that  her  speed 
at  the  time  of  the  collision  with  the  skiff 
was  immoderate. 

It  does  not  seem  to  as  that  the  fact  that 
Bolds  was  rescued,  and  that  Miss  Quinette 
was  held  up  some  time  in  the  water  be- 
fore Stewart  abandoned  the  effort  to  sanre 
her,  militates  against  the  finding  of  undue 
speed  at  the  time  of  the  collision  with  tbe 
skiff.  If  the  version  of  the  captain  and 
most  of  the  crew  and  that  of  Bolds  be  cor- 
rect, the  latter  was  picked  up  after  the 
vessel  backed  astern  out  in  the  river,  and 
after  it  had  struck  the  raft.  What  was 
done,  or  i^he  time  token  to  do  it,  after  the 
oollision  with  the  ridff,  when  the  tug  had 
to  first  stop  its  forward  momentum  before 
its  stem  oould  be  backed  down  the  river, 
whidi  was  not  done  imtil  the  bow  of  the  tug 
had  first  struck  the  raft  a  heavy  blow, 
aheds  little  light  on  the  speed  of  the  tug 
at  the  time  when,  moving  forward,  it  col- 
lided with  the  skiff.  Consideration  of  these 
questions  helps  us,  rather,  only  in  aipproz- 
imating  the  distance  the  skiff  was  from  the 
raft  when  the  tug  struck  the  skiff.  As  the 
stem  of  the  tug,  whose  bow  apparentiy 
struck  the  raft  at  right  angles,  was  neoes- 
sarily  already  83  feet  down  the  stream 
when  the  tug  commenoed  to  back,  and  as 
Holds  "was  swimming  and  hollering  out 
there,  so  they  booked  out  there,  and  pulled 
me  up  in  the  tug,"  some  minutes  must  have 
elapsed  after  the  collision  with  the  raft 
before  Bolds  was  taken  aboard  over  the 
stem  of  the  tug.  As  the  tug  must  have 
consumed  some  time  in  backing  the  dis- 
tance neoessary  to  readi  4Ae  place  where 
the  skiff  was  etrudc,  the  facts  that  Bolds 
was  saved,  and  that  Stewart  had  an  oppor- 
tunity to  go  to  Miss  Quinette  and  hold 
her  up  some  time,  go  to  show,  after  making 
due  allowance  for  the  ordinary  current  in 
taking  persons  downstream,  that  the  dis- 
tance from  the  raft  of  logs  to  the  point 
where   the  skiff  waa   run  down  and 
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Quinette  and  Bolds  were  thrown  in  the 
water  was,  in  all  probability,  two  or  three 
times  greater  than  the  length  of  The  Leo. 
The  time  the  tug  seems  to  have  been  actu- 
ally backing,  as  far  as  we  can  gather  the 
time  from  the  testimony,  goes  to  show  that 
its  bow  must  have  gone  at  least  that  dis- 
tance from  the  raft,  downstream,  to  reach 
the  probable  paint  of  collision  with  the 
skiff.  In  the  view  we  take  of  the  case,  it 
is  unnecessary  to  decide  whether  there  were 
errors  in  extremis  that  would  fasten  lia- 
bility on  the  libellees  on  this  account,  if 
not  at  fault  in  other  respects. 
.  The  right  of  action  here  is  given  by  arti- 
cle 2315  of  the  Civil  Code  of  Louisiana,  as 
amended  in  1884,  which  declares  that 
"every  act  whatever  of  man  which  causes 
damage,  .  .  .  obliges  him  by  whose  fault 
it  happened  to  repair  it;  the  right  of  this  ac- 
tion shall  survive,  in  case  of  death,  in  favor 
of  the  minor  children  or  widow  of  the  de- 
ceased, or  either  of  them,  and,  in  default 
of  these,  in  favor  of  the  surviving  father 
and  mother,  or  either  of  them,  for  the  space 
of  one  year  from  the  death.  The  survivors 
above  mentioned  may  also  recover  the  dam- 
ages sustained  by  them  by  the  death  of 
the  parent  or  child,  or  husband  and  wife, 
as  the  case  may  be." 

Without  this  statute  the  libell&nt  oould 
not  maintain  her  libel.  The  statute  must 
be  applied  in  admiralty  just  as  if  the  suit 
had  been  brought  in  the  state  courts;  and 
any  defenses  which  are  open  to  the  defend- 
ant under  the  jurisprudence  of  the  state, 
if  SQOcessfully  maintained,  will  bar  reooY- 
ery  under  the  libel.  The  Harrisburg  (The 
Barrisbuiig  v.  Richards)  119  U.  S.  199,  30 
L.  ed.  358,  7  Sup.  Ct.  Rep.  140;  The  Alaska 
(Metcalfe  v.  The  Alaska)  130  U.  S.  201, 
32  L.  ed.  923,  9  Sup.  Ct.  Rep.  461;  The  Ore- 
gon, 46  Fed.  62.  In  The  Corsair  (Barton 
v.  Brown)  145  U.  S.  336,  36  L.  ed.  727,  12 
Sup.  Ct.  Rep.  949,  it  is  said  that  "this  local 
law  did  not  give  a  lien  or  privilege  upon 
the  vessel,  and  that  nothing  more  was  con- 
templated by  it  than  an  ordinary  action 
according  to  the  course  of  law  as  adminis- 
tered in  Louisiana."  Under  the  law  of 
Louisiana,  the  deceased's  negligence,  di- 
rectly and  immediately  contributing  to  the 
injury,  is  a  good  defense. 

The  libellees  insist  on  the  defense  of  con- 
tributory negligence;  contending  that  it 
was  gross  negligence  in  Miss  Quinette  to 
venture  out  in  the  river,  during  the  preva- 
lence of  such  a  fog,  in  a  skiff,  which  must 
pass  the  track  of  ascending  and  descending 
steamers,  without  having  and  sounding  a 
fog  signal;  and  that  the  noise  in  rowing 
with  patent  rowlocks  -is  in  no  wise  an 
equivalent  signal  to  that  prescribed  by  the 
laws  of  navigation  and  pilot  rules.  The 
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failure  to  sound  the  fog  horn,  under  the 
facts  discloeed  by  the  record,  would  be  a 
good  defense  to  this  libel  if  the  deceased 
could  be  charged  with  contributory  negli- 
gence in  that  respect.  Rule  15  of  the  "pilot 
rules  for  the  rivers  whose  waters  flow  into 
the  Gulf  of  Mexico  and  its  tributaries, 
adopted  by  the  board  of  supervising  in- 
spectors of  steam  vessels  March  1,  1897." 
The  Albert  Dumois,  177  U.  8.  240,  44  L.  ed. 
751,  20  Sup.  Ct.  Rep.  595.  The  noise  made 
by  the  patent  rowlocks  is  quite  different 
from  the  sound  made  by  fog  horns,  and 
cannot  well  be  heard  over  the  rumbling  of 
machinery  of  a  etea^ner,  or  distinguished 
from  sounds  off  shore.  From  its  nature,  it 
is  more  likely  to  be  swalk>wed  up  or  ooa* 
fused  in  other  aounus  than  the  blast  of  a 
fog  horn.  Besides,  the  force  oi  the  sound 
waves  the  rowlocks  put  in  motion  is  not 
as  great  as  the  disturbance  in  the  atmos- 
phere produced  by  the  blowing  of  a  fog 
horn,  and  certainly  cannot  be  heard  at  as 
great  a  distance.  It  cannot  be,  therefore, 
accepted  as  an  equivalent  for  the  fog  sig- 
nal prescribed,  which  is  really  only  carried 
forward  in  rule  15  from  the  statute.  What- 
ever may  be  the  custom  of  private  indi- 
viduals to  venture  in  skiffs  on  the  river, 
especially  at  a  place  Uke  Nine-Mile  Point, 
without  sounding  fog  signals,  in  time  of 
dense  fog,  it  cannot  operate  to  change  or 
displace  those  rules,  or  to  absolve  those  to 
whcHn  they  are  addressed  from  the  legal 
consequences  of  disobedienoe  to  them. 

Miss  Quinette  is  not  chargeable  with  any 
negligence  which  may  have  been  committed 
by  the  owners  of  the  skiff  in  failing  to  pro- 
vide the  fog  hMn  or  other  equivalent  sig- 
nal, or  because  the  oarsman  did  not  use 
one  in  the  fog,  or  was  negligent,  or  mode 
erro^  in  navigation.  The  skiff  belonged  to 
her  brother.  The  oaisman  was  his  servant. 
Her  brother  directed  the  ocusnMui  to  row 
Miss  Quinette  over  the  river.  Neither  she 
nor  libellant,  so  far  as  the  evidence  shows, 
had  any  interest  in  the  skiff,  or  control 
over  it  or  over  the  oarsman,  or  attempted 
to  exercise  any.  Deceased  was  evidently 
alert,  and  did  not  hear  the  fog  signal,  and 
first  perceived  the  tug  coming  through  the 
fog,  and  instantly  called  the  oarsman's  at- 
tention to  it.  The  law  enjoins  the  duty  of 
giving  fog  signals  only  upon  those  who 
control  or  navigate  the  skiff.  Its  commands 
are  not  addressed  to  guests,  licensees,  or 
passengers  on  the  skiff,  who  neither  control 
the  skiff,  nor  take  part  in  its  navigation. 
The  learning  as  to  imputed  negligence  in 
cases  of  this  kind  is  reviewed  and  exhausted 
by  Mr.  Justice  Field  in  delivering  the  unan- 
imous opinion  of  the  Sivpreme  Court  of  the 
United  States  in  Little  v.  Hackett,  116  U. 
S.  366,  29  L.  ed.  662,  6  Sup.  Ct.  Rep.  391. 
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(n  that  CMe  it  was  held  that  a  person  -who 
hires  a  hack,  and  gives  the  driver  direc- 
tionB  as  to  the  place  where  he  wishes  to 
be  conveyed,  but  exercises  no  other  control 
over  the  conduct  of  the  driver,  is  not  re- 
spiMtsible  for  his  acts  or  negligence,  or  pre- 
vented from  recovering  against  the  fail- 
ro«d  company  for  injuries  suffered  from 
ooUision  of  its  train  with  the  hack,  caused^ 
by  the  negligence  of  the  managers  both  of 
the  train  and  of  the  hack.  The  same  doc- 
trine is  held  in  Louisiana.  Perez  v.  New  Or- 
leans City  R.  Co.  47  La.  Ann.  1.301,  17  So. 
869.  The  reason  of  the  rule  applies  equtJly 
as  forcibly  to  the  oase  of  a  mere  licensee 
in  a  private  conveyance.  Nesbit  v.  Gamer, 
75  Iowa,  314,  1  LJI.A.  162,  9  Am.  St.  Rep. 
486,  39  N.  W.  516;  Masteraon  v.  New  York 
C.  &  H.  R.  R.  Co.  84  N.  Y.  247, 38  Am.  Rep. 
610;  Pyle  v.  Clark,  26  0.  C.  A.  190,  49  U. 
8.  App.  260,  79  Fed.  744;  Baltimore  ft  O. 
R.  Co.  r.  State,  79  Md.  335,  47  Am.  Si. 
Rep.  415,  29  Atl.  618. 

Miss  Quinette  not  being  identified  with 
the  skiff  vr  its  management  in  any  way, 
can  it  be  justly  d>arged  that  her  oonduct 
in  €tttempting  to  cross  the  river,  under  the 
circumstances,  without  seeing  that  there 
was  a  fog  horn,  was  an  act  of  sudi  known 
danger  and  recklessness  on  her  part  as  will 
legally  condemn  her  as  for  personal  contrib- 
utory negligence?  It  is  true,  she  was  of 
age,  and  that  the  oarsman  was  young,  and 
bad  but  one  eye.  She  had  frequently 
crossed  tbe  river,  presumably  in  this  same 
skiff,  and  certainly  with  this  oarsman,  and, 
having  lived  at  the  Point  nearly  all  her 
life,  had  doubtless  been  rowed  over  the 
river  during  the  prevalence  of  a  fog.  The 
evidence  shows  that  Bolds  was  a  skilled 
oarsman  and  a  man  of  character  and  pru- 
dence. He  had  long  been  a  trusted  servant 
'  in  the  family.  The  universal  custom  seems 
to  have  been  for  ekiffs  there  not  to  carry 
or  sound  fog  horns.  Some  of  the  witnesses 
testified  they  never  heard  of  a  skiff  carry- 
ing a  fog  signaL  Indeed,  five  or  six  of  tike 
witnesses  in  this  case  were  out  in  the  river 
in  ekiffs  as  The  Leo  passed  that  morning, 
and  none  of  them  carried  fog  signals. 
Dwellers  upon  the  banks  of  the  river,  ac- 
cording to  the  testimony,  seem  never  to 
have  regarded  the  crossing  of  the  river  In 
a  skiff  in  time  of  fog,  without  fog  mgnale, 
as  a  very  dangerous  undertaking.  While 
their  custom,  as  we  have  said,  can- 
not affect  the  validity  and  force  of  the 
statute,  or  absolve  those  to  whom  the  rules 
are  addressed  from  the  legal  consequences 
of  their  violation  of  them,  it  is  material, 
in  this  connection,  in  judging  the  reckless- 
ness of  Miss  Quinette's  personal  conduct  in 
undertaking  to  cross  the  river. 

The  negligence  sought  to  be  visited  upon 
SL.R.A.(N.S.) 


Miss  Quinette  is,  in  its  last  analysis,  either 
that  she  did  not  see  that  the  ekiff  had  fog 
signals,  or  that,  after  ascertaining  that  it 
did  not  have  fog  signals,  she  nevertheless 
consented  to  be  rowed  across  the  river  in  a 
fog.     She   was  under  no  duty  to   furnish 
the  skiff  with  fog  signals,  and,  clearly,  her 
simple  act  in  consenting  to  be  rowed  across 
the  river,  in  the  fog,  in  a  skiff  which  she 
knew   did  not  carry  the  fog  signals,   was 
not  the  proximate  cause  of  her  death,  in 
view    of    the    circumstances    attending    it. 
New  and  independent  causes  intervened  be- 
tween her  going  upon  the  skiff  and  the  col- 
lision of  the  tug  with  it.    Her  act  in  going 
upon  the  skiff  did  not  cause  the  immoder- 
ate speed  of  the  tug,  or  prevent  the  oars- 
man from  hearing  or  locating  the  fog  sig- 
nals, and  nothing  she   did  tended  in  the 
slightest  degree  to  cause  either  the  tug  or 
the  oarsman  to  lose  their  course  in  the  fog. 
It  was  this  succession  of  faults  and  errors, 
none  of  which  her -original  act  put  in  mo- 
tion, which,  combined  with  her  act  in  con- 
senting   to    be    rowed    across    the    river, 
brought  about  the  collision.    The  speed  of 
the  tug,  the  failure  to  hear  or  locate  its 
fog  signals,  and  the  errors  of  navigation 
were  purely  intermediate  causes,  not  spring- 
ing from  her  act  of  going  on  the  voyage, 
and  were  self-operating,  and  were  the  last 
negligent  acts  oontributing  to  the  collision, 
and  without  which  it  would  not  have  hap- 
pened.     Besides,    Miss    Quinette,    who    did 
not  know  when  she  started  out  that  The 
Leo   was   coming  in   her   direction,   had   a 
right   to   presume    that   a   tug   would   not 
violate  the  rules  by  moving  at  an  immod- 
erate speed  in  the  fog;   and  she  was  not 
charged  with  anticipating,  so  far  as  any- 
thing in  the  record  shows  to  the  contrary, 
that  the  oarsman  would  not  hear  the  fog 
signals  or  the  noise  of  an  approaching  tug, 
or  would  row  directly  across  its  bow.    The 
ordinary  and  probable  result  of  her  act  in 
taking  passage  in  the  skiff,  which  was  well 
built  and  substantial,  and  in  charge  of  a 
competent  oarsman,  whom  she  did  not  di- 
rect   or    control,  was    not   that    che    skiff 
would  be   run  down  by  the  steamer.     In 
view   of   tbe   new,  independent,  and   self- 
operating   causes,   which   her   act   did   not 
produce,  her  going  upon  the  skiff,  and  con- 
senting to  be  rowed  across  the  river  in  the 
fog  in  a  skiff  which  she  knew  did  not  carry 
fog  signals,  cannot,  in  any  sense,  be  said 
to  be  the  judicial  cause  of  the  catastrophe. 
Milwaukee  &  St.  P.  R.  Co.  v.  Kellogg,  94 
U.  S.  469-475,  24  L.  ed.  256-259;  Louisiana 
Mut.  Ins.  Co.  v.  Tweed,  7  Wall.  62,  19  L. 
ed.  65. 

In  McGuire  v.  Vicksburg,  8.  &  P.  R.  Co. 
46  La.  Ann.  1556,  16  So.  457,  the  supreme 
court  of  Louisiana  said:     "It  is  difficult  to 
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adopt  a  standard  of  damages  for  loss  of 
life.  The  law  gives  the  surviving  parents 
damages  the  deceased  could  have  recovered 
if  he  had  survived  the  injuries,  and  dam- 
ages for  the  support  the  parent  might  have 
derived  from  the  deceased.  .  .  .  Our 
courts  have  allowed  $1,000  up  to  $5,000. 
Rarely  more." 

In  that  case  the  deceased  was  addicted 
to  drink,  and  there  did  not  seem  much 
prospect  of  his  contributing  to  the  support 
of  the  parent  who  survived.  The  jury  ren- 
dered a  verdict  for  $20,000,  and  the  oourt 
reduced  it  to  $1,000. 

In  Ortolano  v.  Morgan's  L.  &  T.  R.  S.  S. 
Co.  109  La.  Ann.  905,  33  So.  914,  the  parent 
recovered  $10,000  damages  for  the  negligent 
killing  of  the  plaintiff's  young  son.  The 
•upreme  court  reduced  the  parent's  recov- 
ery to  $4,000.  Administering  a  Louisiana 
statute  as  to  a  wrong  occurring  within  its 
borders,  involving  its  own  citizens,  we  think 
we  should  be  governed  in  the  measure  of 
damages  by  analogy  to  the  decisions  of  its 
highest  court  under  similar  circumstances. 

The  decree  dismissing  the  libel  is  re- 
versed, and  the  case  remanded  to  the  Dis- 
trict Court,  with  directions  to  decree  in  fa- 
vor of  the  Ubellant,  and  to  award  her  $4,000 
OS  damages,  and  the  costs  of  suit.  The 
costs  of  the  a/ppeal  will  be  taxed  against 
the  appellees. 

Petition  for  writ  of  certiorari  denied  by 
Supreme  Court  of  United  States  October 
le,  1905. 

MARTLAIfD  COUST  OF  APPEALS. 
MARY  MYLANDER,  Appt., 

V. 

CATHERINE  BEEMSCHLA. 

(102  Md.  689,  62  AtL  1038.) 

Landlord — ^injury  to  abutting  property— li«- 
biUty. 

1.  A  property  owner  is  not  liable  for  in- 
juries to  adjoining  property  by  a  defective 
condition  of  a  water  spout,  which  originates 


while  his  property  is  in  possession  of  a  t«a- 
ant,  unless  he  has  agreed  to  make  repairs. 
Same — instruction.    • 

2.  A  prayer  in  an  action  for  damages  to 
property  by  a  defective  water  spout  on  ad- 
joining property  which  had  been  in  posses- 
sion of  successive  tenants,  which  authorizes 
a  recovery  of  what  will  fully  compensate 
plaintiff  for  the  injury  according  to  the  evi- 
dence, is  fatally  defective  if  it  does  not 
eNminate  from  the  recovery  the  portion  of 
tue  injury  which  occurred  during  the  term 
in  which  the  defect  originated. 

(January  II,  1906.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Baltimore  City  Court  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  alleged  negligent  injury  to 
plaintiff's  property.     Reversed. 

The  faota  are  stated  in  the  opinion. 

Messrs.  K.  B.  Tipp^tt  &  Brother  and  Wil- 
liam S.  Bonaemer,  for  appellant: 

The  tenant,  fnd  not  the  landlord,  is 
obliged  to  keep  the  premises  in  repair,  and 
is  responsible  for  any  defects  or  failure  to 
repair,  unless  it  is  shown  that  the  defects 
existed  prior  to  the  beginning  of  the  tenancy, 
and  that  the  landlord  hod,  or  ought  to  have 
hod,  knowledge  of  tiie  same. 

State  use  of  Bashe  v.  Boyoe,  73  Md.  471, 
21  Ati.  322;  Owings  v.  Jones,  9  Md.  117; 
Taylor,  Land.  A  T.  p.  176. 

Mr.  Edward  L.  Word,  for  appellee: 

The  appellee  shonld  recover  in  this  case 
against  the  appellant  as  owner. 

Smith  V.  State,  9e  Md.  518,  61  L.R.A.  772, 
48  Atl.  92 ;  Metropolitan  Sav.  Bank  v.  Man- 
ion,  87  Md.  68,  39  Atl.  90 ;  Owings  v.  Jones, 
9  Md.  118;  Lion  v.  Baltimore  City  Pass.  R. 
Co.  90  Md.  266,  47  L.II.A.  127,  44  Atl.  1045. 

Whwe  premises  are  out  of  repair  at  the 
time  they  are  leased  in  particulars  which 
the  landlord  is  bound,  as  against  third 
persons,  not  to  allow,  the  landlord  is  liable 
for  any  injuries  sustained  by  a  third  per- 
son from  such  want  of  repair.  And  when 
a  person  is  in  possessicm  as  a  tenant  from 
year  to  year,  each  year  is  treated  as  a  re- 
letting, so  that  the  landlord  becomes  charge- 


Case  Note. — ^Landlord's  liability  for  injury 
to  adjoining  property  from  cause  arising 
during  tenancy. — As  a  general  rule  a  land- 
lord cannot  be  charged  with  liability  for  in- 
juries to  adjoining  premises  if  at  the  time 
of  the  letting  the  demised  premises  are  in 
a  proper  state  of  repair,  and  the  tenant  al- 
lows them  to  get  into  a  condition  dangerous 
or  injurious  to  adjoining  property.  Edgar 
T.  Walker,  106  Ga.  454,  32  S.  E.  582. 

An  exception  to  this  rule  exists  in  a  case 
in  which  the  lessor  covenants  to  keep  the 
demised  premises  in  repair,  and,  by  reason 
of  his  failure  to  do  so,  the  building  gets  into 
a  ruinous  and  dangerous  condition,  and  falls, 
6L.R.A.(N.&) 


drawing  down  with  it  a  shed  of  an  adjoin- 
ing owner.    Benson  v.  Saurez,  43  Barb.  408. 

Injuries  to  adjoining  property,  arising 
from  a  nuisance  not  existing  at  the  time  of 
the  demise,  but  created  by  the  tenant,  im- 
pose no  liability  on  the  part  of  the  landlord. 

Thus,  if  the  tenant  fills  up  an  opening  in 
a  levee,  and  so  obstructs  the  natural  flow 
of  surface  water,  thereby  flooding  the  lands 
of  another  owner,  the  tenant  alone  is  liable 
for  the  nuisance.  Baker  v.  AUep,  66  Ark. 
271,  74  Am.  St.  Rep.  93,  50  S.  W.  61 L 

'The  tenant  nlone  is  liable  if  he  digs  a 
ditch  and  constructs  a  dam  on  the  leased 
premises;  causing  the  water  to  overflow  the 
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•Ue  for  a  nnisance  created  by  the  tenant 
during  a  previous  year,  which  is  in  exist- 
ence at  the  contmencenient  of  the  new  year. 
Aieni  v.  Steele,  115  N.  Y.  230,  5  L.R.A. 
449,  12  Am.  St.  Rep.  778,  22  N.  E.  193. 

Boyd,  J.,  delivered  the  opinion  of  the 
oonrt: 

The  appellee  sued  the  appellant  for  "neg- 
ligently permitting  the  waste  and  rain 
water  from  her  property  to  be  thrown  up 
against  and  upon  the  north  wall  of  the 
plaintiff,"  thereby  causing  the  injury  set 
oat  in  the  declaration.  The  appellee  relied 
especially  upon  the  gfround  that  the  appel- 
lant had  permitted  the  rain  spout,  which 
was  supposed  to  carry  the  water  from  the 
roof  of  her  house,  to  become  and  remain  in 


such  condition  that  it  turned  ,the  water 
upon  the  house  of  the  appellee,  injuring  the 
wall  and  foundation,  and  causing  the  cellar 
to  be  damp  and  unhealthy.  The  appellant's 
defense  was  based  mainly  upon  the  fact  that 
her  house  had  been  occupied  by  tenants  dur- 
ing tne  time  the  damage  was  alleged  to  hare 
been  sustained,  and  claimed  that  the  prop- 
erty was  in  proper  repair  when  she  rented 
it.  A  verdict  was  rendered  against  her,  and 
she  appealed  from  the  judgment  entered 
thereon.  Exceptions  were  taken  to  the 
granting  of  the  flrst,  second,  and  fourth 
prayers  of  the  plaintiff  and  to  the  rejection 
of  the  flrst,  second,  and  fifth  of  the  defend- 
ant. The  bill  of  exceptions  containing  the 
rulings  on  those  prayers  present  the  only 
questions  for  review  by  us,  as  the  exception 


land  of  an  adjoining  owner.  Jansen  v.  Var- 
num,  89  111.  100;  Sargent  v.  Stark,  12  M.  H. 
332. 

No  liability  can  be  imposed  upon  the  land- 
lord for  the  filtration  of  sewage  from  a  cess- 
pool or  privy  vault  into  a  cellar  or  well  of 
an  adjoining  owner,  which  is  not  the  result 
of  defects  in  construction,  but  of  the  failure 
of  the  tenant  to  keep  them  in  repair.  An- 
heuser-Busch Brewing  Asso.  v.  Peterson,  41 
Neb.  897,  60  N.  W.  373 ;  Pope  t.  Boyle,  98 
Mo.  527,  11  S.  W.  1010;  Wunder  v.  McLean, 
134  Pa.  334,  19  Am.  St  Rep.  702, 19  Atl.  749. 

Nor  is  the  landlord  liable  if  the  tenant 
allows  offensive  and  impure  matter  to  accu- 
mulate on  the  demised  premises  in  such  a 
way  as  to  be  washed  by  rains  onto  the 
adjoining  lands.     Edgar  v.  Walker,  supro. 

A  tenant  who  allows  offensive  odors  to 
escape  from  a  livery  stable  to  an  adjoining 
house,  thereby  rendering  it  unfit  for  habita- 
tion, is  alone  liable,  where  the  stable  is  so 
constructed  that  it  can  be  used  for  livery 
purposes  in  a  lawful  manner.  Metropolitan 
Sav.  Bank  v.  Manion,  87  Md.  68,  39  Atl.  90; 
Pickard  v.  Collins,  23  Barb.  444. 

But  a  landlord  who  renews  a  lease  after 
the  creation  of  a  nuisance  by  the  tenant, 
which  did  not  exist  at  the  time  of  the  orig- 
inal letting,  is  liable  for  injury  to  adjoining 
property  by  the  continuance  of  the  nuisance. 
Fleischner  ▼.  Citizens'  Real  Estate  &  Invest. 
Co.  25  Or.  119,  35  Pac.  174.  This  decision  is 
based  on  the  theory  that,  upon  the  sur- 
render of  the  old  lease,  the  lessor  was  in- 
vested with  the  right  of  entry;  and,  as  the 
nuisance  was  in  existence  upon  the  premises, 
it  must  be  presumed  that  the  lessor  was 
aware  of  the  fact,  and  hence  is  liable  for  its 
continuance,  under  the  exception  to  the  gen- 
eral rule  that  it  had  demised  premises  with 
a  nuisance  then  in  existence  thereon. 

A  grantee  of  premises  subject  to  a  lease 
cannot  be  held  liable  to  an  adjoining  owner 
for  the  maintenance  by  the  tenant  of  a  large 
cesspool,  without  a  drain,  which  is  filled 
with  water -and  sewage  from  a  livery  stable, 
where  the  premises  can  be  used  by  the  ten- 
ant in  the  manner  intended  by  the  lease 
without  becoming  •  nuisanw.  Lufkin  t. 
6Ii.RJL(N.&) 


Zane;  167  Mass.  117,  17  L.R.A.  251,  34  Am. 
St.  Ren.  262,  31  N.  E.  767. 

In  the  absence  of  any  contract  of  the  land- 
lord to  keep  the  demised  premises  in  repair, 
he  cannot  be  held  liable  for  an  injury  created 
by  allowing  water  to  escape  from  a  defective 
supply  pipe  and  drain,  thereby  flooding  the 
cellar  of  an  adjoining  house.  Harris  v. 
Cohen,  50  Mich.  324,  15  N.  W.  483.  In  regard 
to  the  condition  of  the  pipes  at  the  time  of 
the  lease,  the  court  said  that  the  present 
case  does  not  rest  on  any  claim,  appearing 
from  the  record,  that  the  premises  were  in 
bad  condition  when  leased;  and  therefore 
qualifications  arising  from  such  a  state  of 
tilings  cannot  be  considered. 

If  the  premises  were  in  a  good  state  of 
repair  when  leased,  and  the  landlord  was  un- 
der no  contract  to  repair,  the  tenant  alone 
is  liable  for  the  flooding  of  an  adjacent  cel- 
lar and  undermining  an  adjoining  wall, 
caused  by  defects  in  the  plumbing.  Deutsch 
v.  Abeles,  15  Mo.  ^pp.  398;  Strauss  v. 
Hamersley,  37  N.  Y.  S.  R.  749, 13  N.  Y.  Supp. 
816;  Cleveland  v.  Stoddart,  1  Phila.  ^64. 

A  landlord  under  no  obligation  to  keep 
premises  in  repair  is  not  liable  where  adja- 
cent land  was  overflowed,  and  a  cellar  filled 
with  water  and  sewage,  by  reason  of  the 
negligence  of  the  tenant  in  leaving  a  drain 
open  while  making  repairs.  Murray  t. 
Richards,  1  Allen,  414. 

But  if,  at  the  time  of  leasing,  the  plumb- 
ing was  so  defective  that  the  ordinary  use 
by  the  tenant  created  a  nuisance  or  injury, 
the  landlord  is  liable  to  the  adjoining  owner 
whose  property  is  injured.  Ward  v.  Gard- 
ner, 1  Sadler  (Pa.)  339,  2  AU.  867. 

Or  if  a  landlord  so  constructs  or  adapts 
the  leased  premises  that  their  lawful  or  or- 
dinary use  by  the  tenant  would  necessarily 
inflict  injury  upon  neighboring  property,  he 
must  be  held  liable.  Grady  v.  W<Msner,  40 
Ala.  381,  7  Am.  Rep.  593. 

A  landlord  who  constructs  a  cesspool  with- 
in a  foot  of  his  neighbor's  cellar  wall  is  lia- 
ble for  the  percolation  of  the  sewage  into  the 
cellar  while  the  property  is  in  possession  of 
a  tenant.    Fow  v.  Roberts,  108  Pa.  489. 

The  owner  of  a  tenement  house,  the  sew- 
age from  which  i*  conducted  through  pipes 
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to  the  refusal  to  grant  two  prayers  offered 
at  the  oonclusion  of  the  plaintiff's  case  was 
waived  by  the  defendant  proceeding  with 
her  testimony. 

There  was  legally  sufficient  evidence  tend- 
ing to  prove  that  the  plaintiff's  house  was 
injured  by  reason  of  the  condition  of  the 
rain  spout  of  the  defendant  and  the  way  the 
yard  of  the  latter  was  graded,  turning  the 
water  from  the  spout  against  the  plaintiff's 
house.  The  "shoe"  or  elbow  at  the  bottom 
of  the  spout  was  off.  There  was  some'  testi- 
mony that  this  condition  of  the  plaintiff's 
property  had  existed  for  four  or  five  years, 
but  the  plaintiff  did  not  ascertain  the  cause 


of  the  injury  for  sometime  after  it  was  first 
noticed.  The  evidence  shows  that  Charles 
E.  Smith  ft  Company  rented  the  house  of 
the  appellant  on  October  16,  1899,  at  $20 
per  month.  W.  F.  Mylander,  a  son  of  the 
appellant,  testified  that  it  was  then  rented 
by  the  year.  In  the  fall  of  1902  A.  G. 
Fiedler  bought  the  business  of  Charles  E. 
Smith  &  Company,  who  were  florists,  and 
with  the  consent  of  the  appellant  took  pos- 
session of  the  property  and  became  her  ten- 
ant. He  testified  distinctly  that  he  was  a 
monthly  tenant  and  that  the  appellant  ac- 
cepted him  as  such.  W.  F.  Mylander  said 
"they  consider  Fiedler  is  a  yearly  tenant. 


to  cesspools  which  empty  into  a  ditch  con- 
nected with  a  brook,  is  liable  for  the  acts 
of  his  tenant  in  polluting  the  waters  of  the 
brook  and  causing  it  to  overflow  the  land  of 
an  adjoining  owner  and  enter  his  cellar  by 
reason  of  the  increased  volume  of  water 
from  drainage  pipes.  Jackman  t.  Arlington 
Mills,  137  Mass.  277. 

Injury  to  adjoining  land,  rendering  it  un- 
fit for  farming  purposes,  caused  by  waste 
coal  and  other  refuse  matter  being  deposited 
or  washed  thereon  by  the  operation  of  a 
coal  washer  located  on  premises  leased  with 
knowledge  that  the  tenant  would  use  it,  ZZi 
that  results  injurious  to  neighboring  prop- 
erty would  inevitably  follow  such  use,  ren- 
ders the  lessor  liable.  Coal  Run  Coal  Co.  v. 
Giles,  49  III.  App.  586. 

An  owner  who  erected  a  barn  and  hen- 
house within  V/2  feet  of  his  neighbor's 
dwelling  house,  with  a  deep  cellar  under 
the  former,  but  without  a  drain,  and  into 
which  manure  and  other  offensive  matter 
were  intended  to  be  thrown  through  a  trap 
door  in  the  bam  floor,  is  liable  to  the  adjoin- 
ing owner  for  injury  prising  after  the  de- 
mise of  the  premises,  caused  by  filtration  of 
the  sewage  and  escape  of  noxious  odors. 
Pickard  v.  Collins   23  Barb.  444. 

Injury  to  an  adjoining  house,  caused  by 
the  fall  of  a  building  leased  as  a  storehouse 
and  which  was  unfit  and  unsafe  for  such  a 
purpose,  a  fact  which  the  lessor  knew,  ren- 
ders him  liable.  Boston  Beef  Packing  Co. 
V.  Stevens,  20  Blatchf.  443,  12  Fed.  279. 

But  the  construction  of  a  roundhouse  for 
the  housing  of  engines,  and  leasing  it  for 
that  purpose,  do  not  render  the  owner  liable 
for  injuries  to  adjoining  property,  caused  by 
incessant  noise  and  dense  volumes  of  smoke 
and  gases  being  blown  thereon,  where  the  in- 
jury was  the  result  of  an  improper,  and  not 
the  ordinary  or  necessary,  use  of  the  prem- 
ises. Louisi-ille  &  N.  Terminal  Co.  v.  .Jacobs, 
109  Tenn.  727,  61  L.R.A.  188,  72  S.  W.  954. 
A  landlord  who  leases  premises  for  the 
jjiirpose  of  having  them  used  in  a  way  neces- 
sarily injurious  to  the  adjacent  property  is 
liable  for  injury.  Fish  v.  Dodge,  4  Denio, 
311,  47  Am.  Dec.  264. 

On  who  leases  a  building  to  be  used  as  a 
bouse  of  ill  fame  is  liable  to  an  adjoining 
owner  for  the  depreciation  in  value  in  his 
nropertv  resulting  from  such  a  nuisance. 
5L.R.A.(N.S.) 


Marsan  ▼.  French,  61  Tex.  173,  48  Am.  Rep. 
272 ;  Givens  v.  Van  Studdiford,  86  Mo.  149, 
66  Am.  Rep.  421. 

Leasing  a  drying  kiln  to  be  used  as  a 
place  for  drying  lumber,  knowing,  or  having 
sufficient  reason  to  believe,  that  its  use  for 
that  purpose  would  be  injurious  or  danger- 
ous to  adjoining  property,  renders  the  lessor 
liable.  Helwig  v.  Jordan,  63  Ind.  21,  21  Am. 
Rep.  189. 

But  if  the  demise  was  for  a  lawful  pur- 
pose, such  as  the  manufacture  of  steam- 
engine  boilers,  but  which  resulted  in  injury 
to  the  adjoining  premises  on  account  of  dust 
and  noise,  the  landlord  cannot  be  held  liable 
unless  he  knew,  or  had  reason  to  believe, 
that  the  business  would  be  carried  on  so  as 
to  be  a  nuisance,  or  so  as  to  injure  adjoin- 
ing property.    Fish  v.  Dodge,  ««pr«. 

A  lessor  who  demised  premises  expecting 
that  they  were  to  be  used  as  a  place  for 
boiling  molasses  cannot  be  held  liable  for  in- 
jury to  adjoining  property  where  the  tenant 
used  them  as  a  sugar  refinery.  Muller  v. 
Stone,  27  La.  Ann.  123. 

The  destruction  of  neighboring  buildings 
by  fire,  which  followed  the  trail  of  oil  which 
escaped  from  tanks  located  on  leased  prop- 
erty, does  not  render  the  landlord  liable 
where  she  reserved  no  control  over  the 
leased  premises,  and  had  no  reason  to  be- 
lieve that  oil  would  be  stoy d  in  tanks  in  a 
negligent  or  dangerous  manner.  Langa- 
baugh  ▼.  Anderson,  68  Ohio  St.  131,  62  L.R.A. 
948,  67  N.  E.  286. 

The  owner  of  a  flume,  which  is  not  a 
nuisance  per  se,  is  not  liable  to  an  adjoining 
riparian  owner  for  injury  to  his  land  arising 
from  lack  of  water  for  irrigation  purposes, 
due  to  the  act  of  the  former's  tenant  in  di- 
verting large  quantities  of  water  from  a 
stream,  where  the  lease  does  not  contemplate 
such  unlawful  use.  Gould  t.  Stafford,  91 
Cal.  146,  27  Pac.  643. 

A  statute  which  provides  that,  if  any  per- 
son shall  wilfully  set  fire  to  his  own  woods, 
or  to  woods  in  his  possession,  whereby  any 
other  person  shall  be  damnified  in  his  prop- 
erty, trie  person  offending  shall  be  punished, 
does  not  impose  on  the  lessor  liability  for  the 
act  of  his  tenant  in  setting  fire  to  brush  on 
the  leased  premises,  which  spread  and  con- 
sumed the  woods  of  an  adjoining  owner. 
Todd  T.  ColUns,  6  N.  J.  L.  l^h^^^l^ 
Digitized  by  VjOOy  Ic 
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and  not  a  monthly  tenant;"  but,  however 
that  may  be,  there  is  evidence  tending  to 
show  that  a  new  tenancy  was  created  with 
Fiedler.  Charles  E.  Smith  &  Company  had 
no  written  lease,  and  the  term  seems  too 
have  been  an  indefinite  one,  although  Mr. 
Mylander  said  they  rented  by  the  year. 
But  Fiedler  and  the  appellant  entered  into 
an  arrangement  by  which  he  was  accepted 
as  the  tenant,  and  after  that  paid  the  rent 
monthly  in  advance,  as  Smith  &  Company 
had  done,  and  the  exact  terms  of  his  tenancy 
are  not  material  under  the  view  we  take  of 
the  case. 

The  plaintiff's  first  prayer  instructed  the 
jury  that  if  they  found  that  at  the  time  of 
renting  to  Fiedler  the  down  spout  and  g^ut- 
ter  were  in  such  improper  and  n^lected  con- 
dition as  to  be  a  nuisance,  or  were  in  such 
condition  that  they  woula,  in  the  nature  of 
things,  become  so  by  their  user,  and  the  de- 
fendant received  the  rent  from  Fiedler, 
then  the  defendant  was  liable,  if  the  juiy 
believed  the  plaintifl's  property  was  damaged 
by  virtue  of  such  condition  and  as  a  direct 
consequence  thereof.  The  evidence  is  not 
very  clear  about  the  actual  condition  of  the 
down  spout  and  gutter  when  Fiedler  be- 
came tenant,  but  there  was  some  evidence 
reflecting  on  it,  and  at  any  rate  there  was 
no  special  exception  to  the  prayer  for  the  as- 
sumption of  any  fact  or  the  want  of  evi- 
dence. Section  0,  art.  5,  Code  Pub.  Gen. 
Laws,  provides  that  "no  instruction  actual- 
ly given  shall  be  deemed  to  be  defective  by 
reason  of  any  assumption  therein  of  any  fact 
by  the  said  court,  .  .  .  unless  it  ap- 
pear from  the  record  that  an  objection 
thereto  for  such  defect  was  taken  at  the 
trial;  nor  shall  any  question  arise  in  the 
court  of  appeals  as  to  the  insufficiency  of 
evidence  to  support  any  instruction  actual- 
ly granted,  unless  it  appear  that  such  ques- 
tion was  distinctly  made  to  and  decided  by 
the  court  below."  The  defendant's  second 
prayer  did  ask  the  court  to  instruct  the 
jury  that,  as  the  defective  condition  of  the 
rain  spont  and  yard  in  the  defendant's  prem- 
ises is  only  shown  to  have  existed  during  a 
period  when  said  premises  were  in  the  poe- 
spssion  of  one  Fiedler,  a  tenant  of  the  de- 
fendant; and  as  the  said  defective  condi- 
tion is  not  shown  to  have  existed  when  pos- 
session of  said  premises  was  delivered  to 
Fiedler, — the  plaintiff  has  not  made  out  her 
case,  and  the  verdict  must  be  for  the  defend- 
ant. There  was  some  evidence  tending  to 
show  that  such  condition  did  exist  four  or 
five  years  before  the  trial  (April,  1905), 
which  was  before  Fiedler  became  tenant; 
and  the  prayer  was  therefore  properly  reject- 
ed. The  statute  just  quoted  does  not  apply 
to  rejected  prayers;  and  hence  the  assump- 
tion of  a  fact  would  make  it  defective.  The 
6L.R.A.(N.S.> 


plaintiff's  first  prayer  was  properly  grant- 
ed. Her  second  was  very  much  to  the  same 
effect  as  the  first,  being  somewliat  fuller 
in  the  statement  of  questions  submitted; 
and  it  will  not  be  necessary  to  now  say  any- 
thing further  about  that. 

The  plaintiff's  fourth  prayer  was  on  the 
measure  of  damages,  and  was,  under  the 
circumstances  of  this  case,  calculated  to  mis- 
lead the  jury.  It  was  as  follows:  "That, 
if  the  jury  find  a  verdict  for  the  plaintiff 
under  the  instructions  of  the  court,  then  the 
plaintiff  is  entitled  to  recover  such  damages 
aa  will  fairly  compensate  her  for  the  in- 
juries to  her  property  according  to  the  evi- 
dence in  (his  ease,  provided  the  jury  be- 
lieve the  plaintiff  haa  sustained  such  in- 
jury by  reason  and  as  direct  consequence  of 
the  improper  and  neglected  condition  of  the 
down  spout  and  gutter  in  the  defendant's 
yard."  Under  the  evidence  some  of  the  in- 
juries complained  of  were  sustained  be- 
fore Fiedler  became  tenant,  while  Charles 
E.  Smith  ft  Co.  were  tenants.  The  rule  of 
law  in  this  state  is  that  the  landlord  is  not 
obliged  to  make  repairs  during  the  tenancy, 
unless  he  has  agreed  to  do  so,  and  "the 
common  law  has  always  thrown  the  burden 
of  repairs  upon  the  tenant,  though  it  im- 
poses no  obligation  on  him  to  make  them 
unless  he  covenants  to  do  so."  Qluck  v. 
Baltimore,  81  Md.  326,  48  Am.  St.  Rep.  615, 
32  Atl.  515.  Of  course,  it  may  become 
necessary  for  the  tenant  to  make  the  re- 
pairs for  his  own  protection,  as  he  is  not 
relieved  of  paying  the  rent  unless  his  land- 
lord has  agreed  to  make  the  repairs  and  the 
property  has  become  untenantable  by  rea- 
son of  his  failure  or  neglect  to  do  so. 
Under  those  circumstances,  one  of  the  ten- 
ant's remedies  is  to  abandon  the  property 
and  thereby  relieve  himself  from  liability  for 
rent.  In  Cluck's  Case,  as  there  was  no 
agreement  on  the  part  of  the  landlord  to 
keep  the  property  in  repair,  and  the  ten- 
ant was  consequently  still  liable  for  rent, 
the  latter  was  bound  to  repair  for  his  own 
protectiwa:  and  henoe  we  held  he  was  en- 
titled to  recover  as  part  of  his  damages  (in 
the  opening  of  a  street  by  the  city  of  Balti- 
more) the  sum  required  to  rebuild  a  front 
wall  taken  in  the  condemnation  proceedings, 
and  to  restore  an  elevator  which  had  to  be 
removed.  In  this  case  neither  the  appel- 
lant, nor  the  appellee,  nor  Smith  &  Com- 
pany agreed  to  make  repairs  during  the 
tenancy  of  either. 

The  uncontradicted  evidence  is  that,  when 
Cl>arle8  E.  Smith  &  Company  took  the  prop- 
erty, the  appellant  made  some  little  repairs 
before  turning  it  over  to  them,  and  her  son 
testified  "that,  in  looking  over  the  building, 
he  examined,  also,  the  yard,  and  found 
everything  in  good  shape,  and  there  was  a 
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•hoe  on  th«  ratn  spout  in  1899,  when  wlt- 
neM  waa  there  looking  [over]  the  property; 
that  since  that  time  witness's  mother,  the 
defendant,  has  never  had  possession  of  that 
property."  Another  witness,  who  waa  a 
carpenter,  testified  that  he  made  improve- 
ments on  the  property  for  the  appellant  in 
1895;  that  he  had  the  yard  graded;  "that 
the  yard  was  not  paved  until  Mrs.  Myland- 
er  got  it,  excepting  that  part  against  that 
wall  had  been;  and  that  when  Mrs.  My- 
lander  put  the  yard  in  condition  she  put 
a  brand-new  rain  spout  from  top  to  bot- 
tom, with  a  shoe  an  the  end  of  it,  next  to 
the  plaintiff's  house  on  her  wall."  There 
is  no  contradiction  of  the  evidence  of  those 
witnesses  as  to  the  condition  of  the  prop- 
erty at  the  times  named  by  them.  There  is 
no  evidence  that  the  appellant  had  any 
notice  of  the  down  spout  and  gutter  being 
out  of  repair  while  Charles  E.  Smith  A 
Company  were  occupying  the  property  as 
tenants,  and,  of  course,  under  the  circum- 
stances we  have  related,  the  appellant 
would  not  be  responsible  for  damages  by 
reason  of  the  defective  condition  of  the 
spout  and  gutter  during  the  tenancy  of  that 
firm.  The  only  theory  upon  which  she  could 
be  held  liable  at  all  was  that  when  she 
rented  the  property  to  a  new  tenant  it  was 
her  duty  to  gee  that  it  was  not  then  in  such 
condition  as  would,  or  was  likely  to,  in- 
jare  third  persons.  The  plaintiff's  first  and 
second  prayers  are  based  on  that  theory, 
and  the  defendant's  fourth  prayer,  which 
waa  granted  by  the  court,  not  only  recog- 
nized that  to  be  the  law  on  that  subject, 
but  went  further  than  the  defendant  had 
a  right  to  ask,  as  it  altogether  ignored  the 
change  of  tenants. 

This  fourth  prayer  did  not  limit  the  dam- 
ages to  injuries  to  the  property  from  the 
time  that  Fiedler  became  tenant,  but  the 
jury  might  very  well  have  understood  that 
they  could  allow  the  plaintiff  damages  for 
all  injury  sustained  by  reason  of  the  defec- 
tive condition  of  the  spout  and  gutter,  re- 
gardless of  the  time  when  it  occurred.  The 
plaintiff's  evidence  tended  to  show  that  the 
injuries  commenced  before  Fiedler  became 
tenant;  and,  indeed  both  of  her  prayers  are 
based  on  the  theory  that  the  conditions 
complained  of  then  existed.  The  plaintiff's 
witnesses  who  testified  as  to  the'  amount  of 
damages  to  the  property  did  not,  and  prob- 
ably could  not,  say  what  part  of  the  dam- 
ages were  caused  before,  and  what  after, 
Fiedler  became  tenant,  and  yet  the  plain- 
tiff could  not  recover  for  damages  sustained 
while  Charles  E.  Smith  ft  Company  were 
tenants,  under  the  eircumstances  detailed 
in  this  record.  The  plaintiff's  second  prayer 
concluded  by  submitting  to  the  jury  to  find 
"that  by  virtue  of  said  condition  [referring 
6LJK.A.(N.S.) 


to  that  of  the  down  spout  and  gutter], 
and  as  a  direct  consequence  thereof,  the 
plaintiff's  property  was  flooded  with  water 
prior  to  1902,  and  since  1902,  and  damaged 
according  to  the  evidence,  if  they  so  find, 
then  the  plaintiff  is  entitled  to  recover  in 
this  action  frotn  the  defendant."  It  is  very 
questionable  whether  that  may  not  have 
been  misleading;'  but,  as  we  suppose  the 
reference  to  the  flooding  prior  to  1902  waa 
intended  to  reflect  upon  the  condition  when 
Fiedler  got  possession,  and  the  prayer 
only  concludes  that  the  plaintiff  was  en- 
titled to  recover,  without  stating  for  what, 
we  did  not  hold  that  prayer  bad.  But, 
when  we  come  to  the  fourth,  that  expression 
in  the  second  undoubtedly  might  help  to 
mislead  the  jury.  So,  taking  all  these  mat- 
ters into  consideration,  we  are  constrained 
to  hold  that  there  was  error  in  granting 
the  fourth  prayer,  because  it  did  not  limit 
the  recovery  to  damages  sustained  after 
Fiedler  became  tenant,  and  is  very  mislead- 
ing. 

The  defendant's  first  prayer  was  properly 
rejected,  as  there  was  legally  sufficient  evi- 
dence entitling  the  plaintiff  to  recover  some- 
tiiing.  What  we  said  about  the  second  in 
another  connection  is  sufficient,  and  we  will 
not  further  refer  to  that.  The  fifth  was 
manifestly  erroneous,  aa  it  entirely  ignored 
the  condition  of  the  down  spout,  gutter,  etc., 
at  the  time  Fiedler  rented  the  property. 

It  follows  that  the  judgment,  must  be  re- 
versed for  the  error  in  granting  the  fourth 
prayer. 

Judgment  reversed,  and  new  trial  award- 
ed; the  appellee  to  pay  the  costs. 


MASSACHUSETTS  SXTPREME  JUDICIAL 
COURT. 

COMMONWEALTH  OF  MASSACHUSETTS 

V. 

EDWIN  M.  WHITE. 

(190  Mass.  678,  77  N.  E.  636.) 

Lorda'  Day  act— gathering  crop— necessity. 

That  in  gathering  a  crop  it  is_  some- 
what less  expensive  and  more  convenient  to 
work  seven  days  in  the  week  than  six  does 
not  make  such  work  one  of  necessity,  within 
the  meaning  of  a  statute  making  it  unlawful 
to  do  on  the  Lord's  Day  any  work  except 
works  of  necessity. 

(March  2,  1906.) 


Case  Note. — Agricultural  operations  on 
Sunday  as  works  of  necessity. — By  a  work 
of  "necessity,"  is  not  meant  a  physical  and 
absolute  necessity;  but  any  labor,  business, 
or  work  which  is  morally  fit  and  proper  to 
be  done  on  the  Lord's  Day  under  the  air> 
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EXOEFnONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Plymouth 
County,  made  during  the  trial  of  a  oom- 
plaint  against  him  for  violating  the  Lord's 
Day  act,  which  resulted  in  a  verdict  against 
him.    Overruled. 

The  facta  are  stated  in  the  opinion. 

Mr.  Stephen  H.  Tyng,  with  Mr.  H.  T. 
Lane,  for  defendant: 

The  evidence  ebowing  that  this  crop 
eould  not  be  gathered  without  working  on 
Sunday,  the  case  oomes  within  the  excep- 
tion. 

Flagg  V.  Millbury,  4  Cush.  248;  Perkins 
▼.  O'Mahoney,  131  Mass.  646;  Stone  v. 
Graves,  146  Mass.  363,  13  N.  B.  906;  Dono- 
van T.  lifoOnrty,  166  Maas.  643,  30  N.  B. 
221;  24  Am.  &  Eng.  Enc.  Law,  p.  641;  27 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  899;  Mc- 
Gatrick  v.  Wason,  4  (Mo  St.  666;  Com.  ▼. 
Knox,  6  Mass.  76;  Pearce  v.  At  wood,  13 
Maaa.  324;  Hamilton  v.  Boston,  14  Allen, 
476;  Crosaman  v.  Lynn,  121  Mass.  301. 

The  "16,000  barrela''  of  cranberries  which 
oc^)stituted  the  crop,  at  $6  per  barrel,  were 
worth  $80,000,  whioh  was  at  the  mercy  ot 
the  elements, — ^hail,  frost,  flood,  Are,  sud- 
den changes  of  the  weather,  and  extremes 
in  either  direction. 

One  line  between  the  lawful  and  the  un- 
lawful in  Sunday  labor  is  "necessity,"  and, 
if  there  is  any  evidence  thereof,  the  ques- 
tion is  for  the  jury. 

Coon.  V.  Woodward,  102  Mass.  155;  Com. 
T.  Baker,  166  Mass.  287,  29  N.  E.  512. 


This  necessity  need  not  be  physical  or 
absolute. 

Pettingill  T.  Porter,  8  AUen,  1,  86  Am. 
Dec  671;  Hamilton  v.  Lane,  138  Mass.  368. 

Mr.  Asa  P.  French,  for  plaintiff: 

The  meaning  of  "necessity"  is  not  "a 
physical  and  absolute  necessity,  but  a 
moral  fitness  or  propriety  of  the  work  and 
labor  done  under  the  drciunstances  of  any 
particular  caae." 

Flagg  V.  Millbury,  4  Cush.  243;  Com.  v. 
Knox,  6  Maaa.  76;  Com.  t.  Sampson,  97 
Maaa.  407;  Bennett  v.  Brooks,  9  Allen,  118. 

It  is  not  "a  work  of  necessity"  to  con- 
tinue one's  ordinary  work  on  Sunday  merely 
because  it  is  more  profitable  to  labor  than 
to  rest,  or  because  such  labor  is  a  more 
convenient  or  economical  way  of  avoiding 
ordinary  or  anticq>ated  perils  than  extra 
work  during  the  week.  It  would  not  be  a 
work  of  necessity  to  continue  one's  ordi- 
nary work  on  Sunday,  even  if  this  would 
prevent  a  waste  or  destruction  of  one's 
property  which  could  not  otherwise  be  pre- 
vented, provided  such  waste  or  destruction 
does  not  arise  from  extraordinary  and  un- 
foreseen peril,  or  is  not  so  great  as  to  ren- 
der the  business  impossible. 

Oo«n.  V.  Sampson,  mipra;  McGrath  v. 
Merwin,  112  Mass.  467,  17  Am.  Rep.  119; 
Jones  T.  Andover,  10  Allen,  18;  Com.  r. 
Josselyn,  97  Mass.  411;  Stanton  v.  Met- 
ropolitan R,  Co.  14  Allen,  485;  Smith  v. 
Boston  &  M.  R.  Co.  120  Mass.  490,  21  Am. 
R^.  638;   Connolly  v.  Boston,   117   Mass. 


cumstances  of  the  particular  cases  is  a  work 
of  necessity  or  charity.  Flagg  v.  Millbury, 
laws  making  it  unlawful  to  perform  work, 
labor,  or  business  on  that  day,  except  works 
of  necessity  or  charity.  Flagg  v.  Millbury, 
4  Cush.  243;  Com.  v.  Knox,  6  Mass.  76; 
Morris  v.  State,  31  Ind.  189. 

The  necessity  that  the  work  be  done  must 
be  real  and  urgent,  and  must  not  be  the  re- 
sult of  unreasonable  negligence  or  indolence 
on  the  part  of  the  person  doing  the  labor. 
Johnson  V.  People,  42  III  App.  694. 

Each  case  must  be  decided  according  to 
the  circumstances;  and  it  is  therefore  more 
a  question  of  fact  than  of  law  whether  labor 
done  in  a  particular  case  is  to  be  deemed  of 
necessity  or  not.    Ibid. 

Applying  the  foregoing  rules  to  agricul- 
tural works  performed  on  Sunday,  the  fol- 
lowing were  held  not  to  be  works  of  neces- 
sity, but  to  fall  within  the  provisions  of 
the  Sunday  laws:  Hoeing  potatoes,  al- 
though it  would  be  inconvenient,  if  not  im- 
Sossible,  to  do  it  on  any  other  day, — Com.  v. 
osselyn,  97  Mass.  411;  harvesting  wheat, 
although  it  was  wasting  from  over-ripeness, 
and  t^  one  performing  the  labor  was  too 
poor  to  procure  implements  of  his  own,  and 
worked  out  until  Saturday  night,  when  he 
borrowed  the  neceaaary  toola  and  cut  his 
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own  grain  on   Sunday, — State  v.  Qoff,  20 
Ark.  289  (but  see  cases  dted  below). 

But  the  following  agricultural  operations 
were  held  to  be  works  of  necessity,  and  not 
within  the  provisions  of  such  statutes: 
Gathering  and  boiling  sap,  where  all  of  the 
dishes  are  full,  and  it  is  necessary  to  prevent 
a  great  waste, — ^Whitcomb  v.  Gilman,  35  Vt. 
297;  Morris  v.  State,  supra;  harvesting  a 
25  or  30  acre  crop  of  grain  which  ia  "dead 
ripe,"  and  which  could  not  be  cut  sooner  on 
account  of  the  lack  of  a  reaper,  and  which 
might  be  spoiled  by-  rain  if  left  until  a 
later  day, — Turner  v.  State,  67  Ind.  695; 
Johnson'  v.  People,  supra;  gathering  neces- 
sary com  for  hogs  in  a  field,  and  hauling  it 
to  a  place  where  the  hogs  are  kept,  and 
feeding  them, — Edgerton  v.  State,  67  Ind. 
688,  33  Am.  Rep.  110;  the  act  of  a  melon 
grower  in  collecting  and  hauling  a  load  of 
melons  to  market,  which  was  a  trip  of  26 
miles,  and  could  be  made  only  once  in  two 
days,  where  the  grower  could  hire  no  aaaiat- 
ance,  and  could  carry  only  about  100  melona 
to  the  load,  and  there  were  600  or  600  melona 
ripe  and  ready  for  market,  which  were  de- 
caying much  faster  than  he  could  possibly 
convey  them  to  a  place  of  sale, — Wilkinson 
V.  State,  69  Ind.  41«,  26  Am.  Rep.  84. 
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64,  19  Am.  Rep.  396;  Hamilton  t.  Austin, 
62  N.  H.  575. 

The  husbandman  should  make  such  timely 
provision  for  the  harvest  as  is  demanded 
by  the  character  of  the  crop  and  the  changes 
of  weather  naturally  to  be  expected,  »o  as 
not  to  violate  the  Sabbath. 

State  V.  Goff,  20  Ark.  289. 

Hammond,  J.,  delivered  the  opinion  of  the 
court: 

The  main  question  is  whether  the  evi- 
dence would  warrant  a  finding  that  the 
work  in  question  was  one  of  "necessity," 
witliin  the  meaning  of  that  word  as  used 
in  the  statute  (Stat.  1904.  aha{i.  460,  {  2, 
p.  477)  which,  with  certain  exceptions  not 
here  material,  makes  it  a  criminal  offense 
to  do  on  the  Lord's  Day  "any  manner  of 
lab<Hr,  business,  or  work  except  works  of 
necessity  and  charity."  In  construing  this 
statute,  it  is  to  be  borne  in  mind  that,  so 
far  as  material  to  the  question  before  us, 
it  is  simply  the  continuation  of  a  law  which, 
from  a  very  early  time  in  the  history  of 
the  colony,  has  been  oonstantly  up<m  our 
statute  books.  It  is  one  of  a  series  of 
statutory  provisions  enacted  to  secure  the 
proper  observance  of  the  Lord's  Day,  as 
understood  by  our  forefathers.  Their  idea 
of  the  Lord's  Day,  the  manner  in  which 
it  should  be  spent,  and  the  object  of  the 
system  of  statutes  passed  from  time  to 
time  to  secure  its  proper  observance,  are 
set  forth  in  the  various  preambles  to  those 
statutes.  One  of  these  is  in  the  following 
language:  "Whereas  it  is  the  duty  of  all 
persons  upon  the  Lord's  Day  carefully  to 
apply  themselves  publicly  and  privately  to 
religion  and  piety,  the  prophanation  of  the 
Lord's  Day  is  highly  offensive  to  Almighty 
God,  of  evil  example,  and  tends  to  the  grief 
and  disturbance  of  all  pious  and  religiously 
disposed  persons,  therefore,"  etc  See  Prov. 
Stat.  1760,  1761,  chap.  20,  §  I;  4  Prov.  Laws, 
State  ed.  p.  415.  Perhaps  the  most  in- 
structive preamble  is  that  which  precedes 
Stat.  1791,  chap:  58,  p.  351,  which  was  the 
first  general  statute  passed  on  this  sub- 
ject after  the  adoption  of  our  state  Oon- 
•tiitution.  It  reads  as  follows:  "Whereas 
the  observance  of  the  Lord's  Day  is  Iiighly 
promotive  of  the  welfare  of  a  community, 
by  affording  necessary  seasons  for  relaxa- 
tion from  labor  and  the  cares  of  business, 
for  moral  reflections  and  conversation  on 
the  duties  of  life,  and  the  frequent  errors 
of  human  conduct,  for  public  and  private 
wxHTship  of  the  Maker,  Governor,  and  Judge 
of  the  world  and  for  those  acts  of  charity 
which  support  and  adorn  a  Christian  so- 
ciety; and  whereas  some  thoughtless  and 
irreligious  persons  inattentive  to  the  duties 
and  benefits  of  the  Lord's  Day  profane  the 
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same  by  unnecessarily  pursuing  their 
worldly  business  and  recreations  on  that 
day,  to  their  own  great  damage,  as  mem- 
bers of  a  Christian  society,  to  the  great 
disturbance  of  well-disposed  persons,  and 
to  the  great  damage  of  the  oommunity, 
by  producing  dissipation  of  manners  and 
immoralities  of  life:  Be  it  therefore  en- 
acted," etc.  Such  was  the  idea  of  the 
Lord's  Day,  for  the  observance  of  which 
tltis  system  was  devised. 

It  is  argued  by  the  defendant  that  the 
times  have  changed,  and  with  them  have 
also  changed  ideas,  manners,  and  customs, 
and  that  what  was  formerly  regarded  as 
unnecessary  may  now  be  regarded  as  nec- 
essary. To  a  certain  extent  this  may  b« 
true.  In  so  far  as  changes  in  jriiysical  nmt- 
ters  affect  the  question  of  necessity,  they 
may  be  properly  considered.  But  changes 
in  the  view  of  people  as  to  tbe  nature  of 
the  Lord's  Day,  or  as  to  the  manner  in 
which  it  should  be  spent,  whether  such 
changes  are  for  the  better  or  for  the  worse, 
are  not  to  pe  considered.  So  far  as  respects 
such  changes  alone,  the  word  "necessity" 
has  the  same  meaning  as  when  first  in- 
serted in  this  system  of  statutes.  It  was 
originally  inserted  to  secure  the  observ- 
ance of  the  Lord's  Day  in  accordance  with 
the  views  of  our  ancestors,  and  it  ever  since 
has  stood  and  still  stands  for  the  same 
purpose.  In  interpreting  it,  the  precepts 
set  forth  in  the  preambles  above  quoted 
must  still  be  borne  in  mind.  As  said  by 
Ames,  J.,  in  Davis  v.  Somerville,  123  Mass. 
694,  696,  36  Am.  Rep.  899,  in  speaking  of 
a  similar  statute:  "Our  Puritan  ancestors 
intended  that  the  day  should  be  not  merely 
a  day  of  rest  from  labor,  but  also  a  day 
devoted  to  public  and  private  worship  and 
to  religious  meditation  and  repose,  undis- 
turbed by  secular  cares  or  amusements. 
They  saw  fit  to  enforce  the  observance  of 
the  day  by  penal  legislation,  and  the  stat- 
ute regulations  which  they  devised  for  that 
purpose  have  conftinned  in  force  without 
any  substantial  modification-  to  the  present 
time  [1880].  Whatever  inconvenience  might 
result  at  the  present  day  from  the  literal 
and  general  enforcement  of  the  Lord's  Day 
act,  and  whatever  hard  cases  may  have 
arisen  imder  it,  it  is  still  the  law  of  the 
Isjnd,  to  be  judicially  interpreted  and  ad- 
ministered according  to  its  true  intent  and 
meaning,  and  upon  the  same  rules  as  would 
govern  us  in  the  interpretation  of  any  other 
statute."  If  any  changes  are  to  be  made, 
they,  should  be  made  by  the  legislature.  la 
this  spirit  must  this  statute  be  interpreted, 
and,  in  the  light  of  this  method  of  inter- 
pretation,  it  is  clear  that  the  defendant 
has  not  shown  that  his  work  was  one  of 
necessity.    Without  going  over  the  evidence 
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in  detail,  K  Is  sufficient  to  say  that  here 
there  was  no  extraordinary,  sudden,  and 
unexpected  emergency.  The  crop  was  large, 
it  is  true,  but  tluit  it  was  lilcbly  to  be 
large  had  been  Icnown  for  weeks.  The 
weather  was  only  what  Inight  have  been 
expected.  The  substance  of  the  testimony 
was  simply  tliat  in  gathering  the  crop  it 
was  somewliat  less  expensive  and  more  con- 
renlent  to  work  seven  days  in  the  week 
rather  tlian  six.  That  is  not  enough.  Suoh 
testimony  falls  far  short  of  showmg  "neces- 
sity" witliin  tlie  meaning  of  the  statute. 
The  case  must  be  classed  wit^  Com.  v. 
Sampson,  97  Mass.  407;  Com.  v."  Josselyn, 
97  Mass.  411;  McGrath  v.  Merwin,  112 
Mass.  467,  17  Am.  Rep.  119,  and  similar 
cases. 

The  question  whether  the  defmdant  was 
engaged  in  the  work  was  left  to  the  jury 
under  proper  instructions.  We  see  no  error 
in  the  manner  in  which  the  court  dealt  with 
the  defendant's  requests  for  instructions. 
In  view  of  the  nature  of  the  exception  to 
the  exclusion  of  the  evidence  as  to  the  ad- 
vise of  counsel,  we  understand  it  to  be 
waived. 

Exceptions  overruled. 


MICHIGAN  SXIPREMS  COITST. 
JAMES  B.  MORAN  et  aL,  Appts., 

T. 

GILBERT  M.  MORAN,  Exr.   etc.,  of  Mary 
E.  A.  Moran,  Deceaseo,  et  al. 

(—  Mich.  — ,  lOe  N.  W.  206.) 

Will — fee  in  first  taker. 

A  devise  of  testator's  property  to  Ws 
wife,  "to  be  hers  absolutely,"  vests  in  her 
a  fee;  and  a  subsequent  clause  "providing 


that  if,  at  her  death,  any  of  the  property  be 
still  hers,"  then  the  residue  "shall  go  to 
my  heirs,"  is  void  for  repugnance. 

(March  IS,  1906.) 

APPEAL  1^  complainants  from  •  decree 
in  Chancery  of  the  Circuit  Court  for 
Wayne  County  construing  the  will  of 
Charles  G.  Moran,  deceased.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Fred  C.  Hanrey  for  appellants. 

Messrs.  Clark,  Jones,  ft  Bryant  and  OrU 
B.  Taylor,  for  appellees: 

Mrs.  Moran  took  an  estate  in  fee. 

Jones  y.  Jones,  26  Mich.  401;  Dills  ▼.  L*- 
Tour,  136  Mich.  243,  98  N.  W.  1004. 

McAlvay,  J.,  delivered  the  opinion  of  the 
court: 

The  bill  of  complainant  in  this  case  was 
filed  to  obtain  a  construction  of  the  will 
of  Charles  Q.  Moran.  The  complainants  are 
the  brothers  of  said  Moran.  The  defendants 
are  the  executor  of  his  wife,  the  beneficiaries 
and  legatees  under  her  will,  and  a  brother 
and  sister  of  complainants.  Charles  6. 
Moran  died  at  Orosse  Pointe,  Wayne  county, 
Michigan^  September  29,  1900,  leaving  a  last 
will  and  testament.  The  provisions  of  this 
will,  omitting  the  formal  parts,  are  as  fol- 
lows; "I  give,  devise,  and  bequeath  to  my  be- 
loved wife,  Mary  E.  A.  Moran,  all  my  proper- 
ty, real  and  personal,  of  every  name,  nature 
and  description  to  be  hers  absolutely,  provid- 
ing however,  that  if  at  her  death  any  of  said 
property  be  still  hers,  then  the  residue  still 
hers  shall  go  to  my,  not  her,  nearest  heir  or 
heirs.  She  is  made  the  sole  executrix  of 
this  will  without  bonds."  This  will  .was 
duly  probated.  The  widow  qualified  as  ex- 
ecutrix, rendered  her  final  account  August 
7,  1901,  which  was  allowed  by  the  probate 


Case  Note. — Devise  absolutely;  effect  of 
subsequent  gift  over. — The  rule  that  a  gift 
over  after  an  absolute  devise  is  void  is  prac- 
tically undisputed,  and  is  referred  to  in  Z 
Redfleld,  Wills,  278,  as  "a  settled  rule  of 
American,  as  well  as  English,  law." 

The  technical  grounds  for  this  rule  are  thus 
stated  in  Burton  v.  Gagnon,  180  HI.  345,  64 
N.  E.  279:  "This  limitation  over  must  be 
sustained,  if  at  all,  as  a  remainder,  07  as  an 
executory  devise.  But  the  law  is  well  set- 
tled that  a  remainder  cannot  be  limited 
after  an  estate  in  fee.  Where  a  fee  has 
been  devised,  a  limitation  over,  being  incon- 
sistent with  the  devise,  is  void.  A  person 
cannot  invest  one  with  an  estate  in  fee  in 
property  and  at  the  same  time  invest  an- 
other with  the  same  estate  in  the  same 
property.  Nor  is  the  limitation  over  by 
way  of  executory  devise  valid,  for  the  rea- 
son that  the  power  to  dispose  of  the  estate 
by  will,  which  was  conferred  on  appellees 
by  the  third  and  fourth  clauses  of  the  will, 
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ia  fatal  to  the  existence  of  an  executory  de- 
vise. The  rule  is  well  settled  that  an  ex- 
ecutory devise  cannot  subsist  where  the 
first  taker  has  the  absolute  power  of  alien- 
ation by  deed  or  will.  ...  It  may  be 
regarded  as  of  the  essence  of  an  executory 
devise  that  it  cannot  be  destroyed  by  any 
alteration  in  the  estate  out  of  which  it  may 
have  been  limited.  Feame,  Contingent  Re- 
mainders, 61." 

And  in  Mitchell  v.  Morse,  77  Me.  423,  52 
Am.  Rep,  781,  1  AtL  141,  it  is  said:  "When, 
by  the  terms  of  the  devise,  an  estate  in  fee 
simple  is  given,  the  addition  of  a  devise  over 
of  a  remainder  is  void,  because,  the  whole 
estate  having  already  been  disposed  of,  there 
is  nothing  for  it  to  act  upon.  The  argument 
usually  urged  against  this  conclusion  is 
that  the  devise  over  ought  to  be  allowed  to 
cut  down  or  reduce  the  -estate  previously 
given  to  a  life  estate,  upon  the  ground  that 
such  must  have  been  the  intention  of  the 
devisor.    And  in  a  fow  cases  this  argument 
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eouirt.  The  residue  of  the  estate  was  assigned 
to  her  as  "sole  legatee  and  devisee  of  said 
deceased,  in  accordance  with  the  provisions 
of  said  will,"  and  she  was  discharged  as  ex- 
ecutrix. The  widow,  Mary  E.  A.  Moran, 
died  testate,  July  28,  1903;  her  will  provid- 
ing, after  the  payment  of  certain  bequests, 
that  the  residue  of  her  estate  should  be 
equally  divided  between  her  brothers  and 
sisters.  Her  executor  took  possession  of  all 
the  real  and  personal  estate  of  which  she 
died  possessed,  which  included  the  real  and 
personal  property  devised  by  the  will  of  her 
husband.  The  bill  of  complaint  in  this 
suit  was  filed  Kovember  21,  1903,  for  the 
purpose  above  stated.  Upon  the  hearing  of 
the  cause  on  the  bill  and  answers,  the  cir- 


cuit court  decreed  that,  under  the  will  of 
Charles  G.  Moran,  his  wife,  Mary  E.  A.  Mo- 
ran, took  "an  estate  in  fee  simple  with  an 
unlimited  power  to  convey,  and  that  the 
proviso  therein, .  that  if,  at  her  death,  any 
of  the  said  property  be  still  hers,  then  said 
residue,  still  hers,  should  go  to  the  nearest 
heir  or  heirs  of  said  Charles  G.  Moran,  is 
repugnant  to  the  clause  in  the  will  creat- 
ing the  estate  in  fee  simple  aforesaid,  and 
for  that  reason  is  void."  From  this  decree 
the  complainants  have  appealed,  contending 
that  said  will  gave  the  wife  a  life  estate 
with  remainder  to  the  heirs  of  Charles  G. 
Moran. 

Similar  testamentary  provisions  have  fre- 
quently  been  before  this   court    for    con- 


has  prevailed.  But  in  a  large  majority  of 
the  oases,  both  in  England  and  in  this  coun- 
try, it  13  held  that  a  mere  devise  over  of  a 
remainder  will  not  cut  down  the  estate 
given  to  the  first  taker." 

The  validity  of  such  a  limitation  over  as 
an  executory  devise  is  discussed  in  Van 
Home  V.  Campbell,  100  N.  Y.  287,  53  Am. 
Rep.  166,  3  N.  E.  316,  771,  as  follows:  "The 
precise  question  presented,  therefore,  for 
our  determination  is,  whether  an<  executory 
devise  can  be  made  to  depend  on  the  non- 
execution  by  the  first  taker  of  an  absolute 
beneficial  disposing  power,  vested  in  him 
by  the  will  creating  the  limitation,  or,  in 
other  words,  whether  there  can  be  a  valid 
executory  devise  where  the  executory  lim- 
itation is  conjoined  with  an  absolute  power 
in  the  primary  devisee  to  defeat  and  cut 
off  the  future  estate  or  interest  by  aliena- 
tion oi  the  entire  fee  in  his  lifetime,  and 
whether  it  makes  any  difference,  as  to  the 
rights  of  the  ulterior  devisee,  whether  the 
power  has  or  haa  not  been  exercised.  This 
question  we  may  reasonably  expect  to  find 
answered  by  the  authorities;  and,  as  we 
understand  them,  it  is  answered  by  an  un- 
broken line  of  authorities  in  this  state,  and 
the  almost  uniform  course  of  decision  else- 
where, against  the  validity  of  such  a  limita- 
tion. .  .  .  The  general  rule  sustains  a 
limitation  over  after  the  devise  of  a  fee,  on 
a  contingency  defeating  the  prior  estate; 
but,  if  it  shall  be  found  that  the  law  of 
executory  devises,  as  established  by  the 
courts,  does  not  permit  such  a  limitation 
over  on  a  particular  contingency,  as,  for 
example,  where  an  absolute  power  of  dispo- 
sition is  vested  in  the  first  taker,  then  the 
limitation  over  in  that  case  is  not  a  good 
executory  devise,  because  it  does  not  come 
within  the  rules  regulating  that  species  of 
limitation.  The  limitation  over  in  the  case 
supposed  would  be  repugnant  to  the  prior 
fee  and  the  superadded  power,  not  because 
there  could  not,  in  the  nature  of  things,  be 
a  complete  and  perfect  execution  of  tlie  in- 
tention of  the  testator,  for  manifestly  there 
is  no  necessary  repugnancy,  in  fact,  between 
a  sift  to  A  with  power  of  disposition,  and  a 
gift  over  to  B  in  case  the  power  is  not  ex- 
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ercised.  But  such  a  gift  over,  upon  the  as- 
sumption made,  is  repugnant  in  law  to  the 
prior  estate  and  power,  because  the  law  haa 
declared  that  a  valid  limitation  over  can- 
not be  made  to  depend  upon  such  a  contin- 
gency. The  law  in  the  case  supposed  de- 
feats the  intention  of  the  testator.  But 
this  occurs  in  all  cases  where  a  testator  un- 
dertakes to  do  what  the  law  does  not  per- 
mit." And  after  a  review  of  the  cases,  tJte 
court  says:  "The  authorities  cited  sustain, 
I  think,  the  main  proposition  of  this  opin- 
ion, that,  according  to  the  uniform  course 
of  decision  in  this  country  and  the  great 
weight  of  authority  in  England,  a  valid  ex- 
ecutory devise  cannot  at  common  law  be 
limited  after  a  fee,  /ipon  the  contingency  of 
the  nonexecution  of  an  absolute  disposiiig 
power  vested  in  the  first  taker;  and  that 
such  »  limitation  over  is  void  in  its  crea- 
tion." 

And  in  Howard  v.  Oarusi,  109  U.  S.  725,  27 
L.  ed.  1089,  3  Sup.  Ct.  Rep.  575,  it  is  said: 
"The  rule  is  well  established  that,  although 
generally  an  estate  may  be  devised  to  one 
m  fee  simple  or  fee  tail,  with  a  limitation 
over  by  way  of  executory  devise,  yet,  when 
the  will  shows  a  clear  purpose  of  the  testa- 
tor to  give  an  absolute  power  of  disposition 
to  the  first  taker,  tiie  limitation  over  ia 
void." 

To  these  authorities  may  also  be  added 
the  statement  in  4  Kent,  dom.  p.  270;  "If, 
therefore,  there  be  an  absolute  power  of 
disposition  given  by  the  will  to  the  first 
taker,  as,  if  an  estate  be  devised  to  A  in 
fee,  and,  if  he  dies  possessed  of  the  prop- 
erty without  lawful  issue,  the  remainder 
over,  or  remainder  over  of  the  property 
which  he,  dying  without  heirs,  should 
leave,  or  without  selling  or  devising  the 
same;  in  all  such  cases  the  remain- 
der over  is  void  as  a  remainder,  be- 
cause of  the  preceding  fee;  and  it  is  void 
by  way  of  executory  devise,  because  the 
limitation  is  inconsistent  with  the  absolute 
estate,  or  power  of  disposition  expressly 
given,  or  necessarily  implied,  by  the  will. 
A  valid  executory  devise  cannot  subsist 
under  an  absolute  power  of  disposition  in 
the  first  taker." 

Among  the  innumerable  cases  in  which 
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■truction,  sind  have  been  passed  upon.  This 
will  differs  from  those  in  the  other  cases 
in  that  it  does  not  contain  the  words  "dur- 
ing her  natural  life,"  or  "for  her  use  dur- 
ing her  natural  life,"  or  words  giving  power 
to  sell  "for  her  use  and  benefit,"  or  similar 
expressions,  familiar  to  the  profession,  which 
have  been  referred  to  in  the  decisions  in 
this  state  as  aids  in  arriving  at  the  inten- 
tion of  the  testator,  or  in  determining 
whether  later  words  in  the  instrument  in- 
dicative of  reserving  a  remainder  over  are 
repugnant  to  an  earlier  devise.  The  terms 
of  the  instrument  under  consideration  are: 
"I  give,  devise,  and  bequeath  to  my  beloved 
wife,  Mary  £.  A.  Moran,  all  xay  property 
real  and  personal,  of  every  name,  nature, 


and  descrijption  to  be  hers  absolutely."  This 
is  a  plaib,  clear,  and  direct  gift  and  devise, 
without  qaali&cation  or  limitation.  It  of- 
fers no  difficulty  in  arriving  at  the  real  in- 
tent and  meaning  of  the  testator.  By  it  he 
gave  his  wife  all  of  this  property,  and  created 
in  her  a  title  in  fee  simple  to  the  real  es- 
tate, with  unlimited  power  of  conversion  and 
disposition.  The  words  in  the  will  which 
follow  thia  clause  are:  "Providing  how- 
ever, that  if  at  het  death  any  of  said  prop- 
erty be  still  hers,  then  tiie  residue  still  hers 
shall  go  to  my,  not  her,  nearest  heir  or 
heirs."  If  by  this  it  was  intended  to  dis- 
pose of  a  remainder  over  to  Ue  heirs,  it 
is  certainly  repugnant  to  the  formar  part  of 
the  will  already  construed,  and  is  void,  be- 


the  rule  in  question  has  been  applied  may 
be  cited  Silva  v.  Hopkinson,  158  111.  386,  41 
K.  E.  1013;  Cameron  t.  Parish,  156  Ind.  329, 
57  N.  E.  647;  Snodgrass  T.  Brandenburg, 
164  Ind.  69,  71  N.  B.  137,  72  N.  E.  1030; 
Fenstermacher  v.  Holman  (Ind.  App.)  61 
N.  E.  598;  Killmer  v.  Wuchner,  74  Iowa, 
359,  37  N.  W.  778;  Clay  v.  Chenault,  108  Ky. 
77,  55  S.  W.  729;  Cralle  v.  Jackson,  26  Ky. 
L.  Rep.  417,  81  S.  W.  669;  Hammett  v.  Ham- 
mett,  43  Md.  307 ;  Roser  ▼.  Slade,  3  Md.  Ch. 
91;  Gifford  v.  Choate,  100  Mass.  343;  Mer- 
rill V.  Webster,  187  Mass.  662,  73  N.  K  672; 
State  ex  rel.  Haines  v.  Tolson,  78  Mo.  320; 
Den  V.  Gifford,  9  N.  3.  L.  46;  Armstrong  t. 
Kent,  6  N.  J.  Eq.  669;  Hozaey  ▼.  Hoxsey,  37 
N.  J.  Eq.  21;  Benz  v.  Fabian,  54  N.  J.  Eq. 
616,  35  Atl.  760;  Jackson  ex  dem.  Livings- 
ton V.  De  Lancey,  13  Johns.  637,  7  Am.  Deo. 
403;  Re  Rex,  I  Brewst.  (Pa.)  431;  Martin's 
Estate,  11  Pa.  Co.  Ct.  245;  Robinson  v.  Cs- 
tondorff,  38  S.  C.  66,  16  S.  E.  371 ;  Colville 
T.  Womack  (Tenn.  Ch.  App.)  67  S.  W.  196. 
And  see  also  cases  cited  ir^ra. 

The  great  difficulty  with  respect  to  the 
rule  under  discussion  lies  in  determining 
ite  applicability  to  any  given  case.  Where, 
as  in  the  case  in  hand,  the  devise  itself  is 
80  phrased  as  to  leave  no  doubt  as  to 
whether  it  is,  of  itself,  absolute,  the  nullity 
of  the  subsequent  gift  clearly  follows;  but, 
where  there  is  room  for  interpretation,  the 
solution  is  not  so  easily  arrived  at.  For  ex- 
ample, a  devise  which  would  be  deemed  to 
give  an  absolute  fee  if  it  stood  alone  may 
be  reduced  to  a  life  estate  by  construction 
in  connection  with  the  gift  over,  which  will 
then  be  valid,  while,  on  the  other  hand,  a 
gift  over  of  what  may  remain  at  the  first 
taker's  death  may  sufficiently  indicate  an 
intention  to  couple  an  absolute  power  of 
disposition  with  the  devise  to  the  first  taker, 
which  will  vest  a  fee  in  him  and  so  defeat 
the  subsequent  gift  itself.  A  discussion  of 
this  somewhat  complicated  topic  being  only 
incidental  to  the  question  under  considera- 
tion, it  may  suffice  here  to  state  that,  as  a 
general  rule,  a  devise  will  be  considered  ab- 
solute where  an  unrestricted  power  of  dis- 
position is  expressly  given,  or  where  it  may 
be  injplied  from  the  fact  that  the  gift  over 
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ia  of  what  may  ramaia  undisposed  of  at  the 
first  taker's  death.  See  Howard  t.  Oarusi, 
supra;  Flinn  v.  Davis,  18  Ala.  132;  State  t. 
Smith,  62  Conn.  557;  Central  M.  E.  Church 
V.  Harris,  62  Conn.  93,  26  AtL  456;  Mans- 
field V.  Shelton,  67  Conn.  390,  62  Am.  St. 
Rep.  285,  36  Atl.  271;  Wolfer  v.  Hemmer, 
144  IlL  564,  33  N.  E.  751;  Burton  v.  Gagnon, 

180  ni.  345,  54  N.  E.  279;  Saeger  v.  Bode. 

181  ni.  514,  66  N.  E.  129;  Lambe  v.  Dray> 
ton,  182  ni.  110,  55  N.  K  189;  Oalrym^e 
V.  Leach,  192  m.  51,  61  K.  E.  443;  RUsman 
V.  Wieith,  220  111.  181,  77  N.  E.  108;  Mul- 
vane  v.  Rude,  146  Ind.  476,  46  N.  E.  669; 
Hammond  ▼.  Croxton  (Ind.  App.)  61  N.  E. 
596;  Benninghoff  v.  Evangelical  Asso. 
Chunsh,  28  Ind.  App.  374,  61  N.  B.  952; 
Rona  y.  Meier,  47  Iowa,  607,  29  Am.  Rep. 
493;  Halliday  v.  Stickler,  78  Iowa,  S88,  4S 
N.  W.  228;  Brewster  r.  Douglas  (Iowa)  80 
N.  W.  304;  Hambel  ▼.  Hai^l,  109  Iowa, 
4S9,  80  N.  W.  528;  Channell  v.  Aldinger,  121 
Iowa,  297,  96  N.  W.  781;  Tarbell  v.  Smith, 
125  Iowa,  388,  101  N.  W.  118;  Luckey  ▼. 
McCray,  126  Iowa,  691,  101  N.  W.  616;  Mo- 
Nntt  T.  Mc(3omb,  61  Kan.  26,  68  Pac.  966; 
Jones  T.  Bacon,  68  Me.  34,  28  Am.  Rep.  1 ; 
Mitefaell  t.  Morse,  77  Me.  423,  52  Am.  Rep. 
781,  1  AtL  141 ;  Taylor  v.  Brown,  88  Me.  66, 
33  Atl.  664;  Ide  v.  Ide,  5  Mass.  500;  Kelley 
V.  Meins,  135  Mass.  231 ;  Damrell  v.  Hartt,  137 
Mass.  218;  Joslin  v.  Rhoades,  150  Mass.  301, 
23  N.  E.  42;  Wead  v.  Gray,  78  Mo.  69;  Roth 
V.  Rauschenbusch,  173  Mo.  682,  61  LJEI.A. 
465,  73  S.  W.  664;  Spencer  v.  Scovil  (Neb.) 
96  N.  W.  1016;  Tuerlc  v.  Schueler,  71  N.  J. 
L.  331,  60  AtL  357;  MoClellan  v.  Larehar, 
45  N.  J.  Eq.  17,  16  AtL  269;  Rodenfels  v. 
Schumann,  46  N.  J.  Eq.  383,  17  Atl.  688; 
Jackson  ex  dem.  Brewster  v.  Bull,  10  Johns. 
19;  Jackaon  ex  dem.  Livingston  r.  RcMns, 
15  Johns.  169,  16  Johns.  537;  Campbell  v. 
Beaumont,  91  K.  Y.  464;  Kelley  t.  Hogan, 
71  App.  Div.  343,  76  N.  Y.  Supp.  6;  Merse- 
reau  v.  Camp,  42  Misc.  253,  86  N.  Y.  Supp. 
568,  Affirmed  in  92  App.  Div.  616,  86  N.  Y. 
Supp.  1141;  Gilchrist  v.  Empfield,  194  Pa. 
307,  45  Atl.  46;  Bradley  v.  Cames,  94  Tenn. 
27,  46  Am.  St.  Rep.  696,  27  S.  W.  1007; 
Stowell  V.  Hastings,  59  Vt.  494,  59  Am.  Rep. 
748,  8  AtL  738;  HaU  r.  Palmes^?  Va.  364. 
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ing  inconsistent  with  the  absolute  estate  al- 
ready devised.  Jones  v.  Jones,  25  Mich.  401, 
cited  and  approved  in  Dills  v.  LaTour,  136 
Mich.  243,  98  N.  W.  1004.  The  expressions 
in  this  later  clause  indicate  to  us  that  he  un- 
derstood that  he  had  given  her  an  absolute 
estate,  and  was  not  creating  a  gift  or  devise 
of  what  might  remain  after  her  decease. 
He  says:  "If  at  her  death  any  of  said  prop- 
erty be  still  hers,  then  the  residue  still 
hers  shall  go  to  my  .  .  .  nearest  .  .  . 
heirs," — thereby  expressing  his  wish  as  to 
its  distribution.    The  absence  from  this  in- 


strument of  certain  expressions  referred  to 
earlier  in  this  opinion  makes  the  clear  in- 
tent of  the  testator  easier  to  be  ascertained, 
and  renders  less  difBcult  the  application  of 
the  fundamental  rule  of  construction  of  tes- 
tamentary documents  that  the  real  intent 
and  meaning  of  the  testator  must  be  given 
effect,  if  that  intent  can  be  derived  from  th« 
instrument  and  is  lawful ;  and  that  for  this 
purpose  all  of  the  clauses  of  the  will  are  to 
be  considered,  and,  if  possible,  harmonized. 
The  decree  of  the  Circuit  Court  is  af- 
firmed, with  costs. 


11  L.R.A.  610,  24  Am.  St.  Rep.  6S3,  12  8.  E. 
618;  BrowB  V.  Strother,  102  Va.  146,  47  S. 
E.  236. 

Such  a  limitation  in  the  aspect  of  a  condi- 
tion subsequent  is  discussed  in  Moore  v. 
Sanders,  16  S.  C.  440,  40  Am.  Rep.  703,  in 
which  the  testatrix  devised  her  whole  estate 
to  her  son  in  fee  simple  "to  dispose  of  as  he 
may  think  fit.  But,  should  he  die  without 
leaving  a  will,  then  the  whole  to  go  to  my 
granddiildren."  The  court  said:  "It  is  a 
general  rule  as  to  conditions  subsequent 
that,  to  be  valid,  they  must  not  be  repug- 
nant to  the  estate  given  or  devised.  They 
must  not  be  an  exception  to  the  very  thing, 
that  is,  to  the  substance  of  the  gift;  if  so, 
they  are  void,  and  the  estate  granted  will 
stand  unaffected  by  such  conditions.  Thus, 
in  Blackstone  Bank  v.  Davis,  21  Pick.  42, 
32  Am.  Dec.  241,  it  was  held  that  'a  condition 
in  a  grant  or  devise  that  the  grantee  shall 
not  alienate  is  void,  because  repugnant  to 
the  estate.'  Also  in  Bradley  y.  Peizoto,  8 
Ves.  Jr.  324,  it  was  held  that  an  exception 
to  the  very  thing  itself  by  way  of  condition 
i»  null,  2  Bl.  Com.  and  2  Washb.  Real  Prop. 
6,  lay  down  the  doctrine  dearly  that  a  con- 
dition subsequent,  inconsistent  with  and  re- 
pugnant to  the  amplitude  of  the  powers  of 
the  estate  granted,  is  void,  and,  therefore, 
no  condition.  Now,  test  this  clause  of  Mrs. 
Elliott's  will  by  this  principle.  It  is  con- 
ceded that  an  estate  in  fee  was  devised  in 
the  first  instance  by  Mis.  Elliott  to  her  son. 
The  power  of  alienation  belongs  to  a  fee; 
in  fact  it  is  the  very  essence  of  a  fee.  Is 
the  condition  which  the  latter  portion  of 
the  clause  attempts  to  attach  to  the  devise 
inconsistent  with  and  repugnant  to  this  de- 
vise? The  performance  of  the  condition 
would  require  Moore  to  die  in  possession 
of  the  real  estate  devised  to  him.  In  no 
other  way  couid  he  leave  a  will  disposing  of 
it.  The  condition,  then,  is  a  direct  and  posi- 
tive restriction  upon  his  powers  of  aliena- 
tion. The  will  invests  him  with  a  fee,  but 
the  condition  strikes  «t  the  very  lubatanoe 
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of  this  fee,  and,  if  valid,  would  take  away 
and  destroy  its  most  important  and  essential 
quality, — the  power  of  sale.  A  fee  may  be 
defeated  by  a  condition  which  is  independent 
of  the  estate  granted  upon  the  happening  of 
which  the  estate  is  lost;  but  a  condition, 
the  effect  of  which  is  to  cut  down  a  fee  to 
a  less  estate,  is  void  because  repugnant  to 
the  fee.  Such  is  the  character  of  the  condi- 
tion in  this  case,  and,  according  to  the  au- 
thorities cited,  is  void." 

And  in  Combs  v.  Combs,  67  Md.  11,  1  Am. 
St.  Rep.  369,  8  Atl.  767,  it  is  held  that  a 
gift  over,  after  a  devise  of  a  fee,  in  event  of 
the  first  taker's  death  without  issue,  of  prop- 
erty not  disposed  of  by  him  by  will  or  sale, 
will  not  make  such  fee  contingent,  because- 
it  is  not  determinable  on  any  event  what- 
soever. 

It  makes  no  difference  that  the  devise  of 
the  fee  is  made  upon  the  condition  of  the 
pit  ever.  See  Bailey  v.  Pittsburg,  C.  C.  St 
St.  L.  R.  Co.  208  Pa.  45,  57  Atl.  68,  which 
holds  that  a  devise  of  all  testator's  property 
to  his  wife  and  her  heirs  forever,  "with  this 
condition,  that,  if  she  shall  die  before  our 
son  Reade,  I  give,  bequeath,  and  devise  to 
him  and  his  heirs  forever  the  one  half  <tt 
all  the  property  before  mentioned  as  it  may 
then  be,"  gives  the  wife  a  fee  simple;  and 
Meyer  v.  Weiler,  121  Iowa,  61,  95  N.  W. 
254,  which  holds  that  a  devise  of  testator's 
residuary  estate  to  his  wife,  "conditioned 
to  this  effect,  that  whatever  part  of  my  es- 
tate may  remain  at  the  death  of  my  beloved 
wife,  personal  as  well  as  real,  shall  be  then 
disposed  of  as  ordained  in  section  6th  of  this 
instrument,"  gives  the  wife  an  absolute  fee, 
so  that  the  limitation  over  becomes  void  for 
repugnance. 

But  where  the  fee  given  the  first  taker  is 
conditional,  and  not  absolute,  as  where  there 
is  a  limitation  over  in  event  of  the  death  of 
the  first  taker  under  age  and  without  issue, 
the  rule  under  discussion  does  not  apply,  and 
the  limitation  is  valid.  Nonia  t.  Beye*,  U 
N.  T.  273. 
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OF  EDUCATION  of  MinneapoliB  et  al., 
Respts., 

▼. 

DAN  C.  BROWN,  City  Comptroller,  Appt. 

(—Minn.  — ,  106  N.  W.  477.) 

Statute — curatire  act  as  special  legislation. 
Chapters  76  and  77,  pp.  93,  94,  Qen. 
Laws  1905,  legalizing  school  bonds  hereto- 
fore voted  upon  by  cities  for  high  school  and 
graded  school  houses,  under  the  provisions 
of  chapter  204,  p.  333,  Gen.  Laws  1893,  and 
acta  amendatory  thereto,  are  curative  acts, 
and  are  not  special  legislation  in  conflict 
with  !S  33  and  34  of  article  4,  of  the  Con- 
stitution of  the  state. 

(March  9,  1906.) 

APPEAL  by  defendant'  from  a  judgment 
of    the    District   Conrt    for    Hennepin 
Oonnty  in  favor  of  relators  in  a  proceeding 
to  compel  the  signature  of  eertain  bonds. 
AfSrmed. 
The  facts  are  stated  in  the  opinion. 

Headnote  by  EuJor,  J. 


Mr.  Frank  Healy,  for  appellant: 

No  arbitrary  classification  in  the  matter 
of  special  laws  regulating  the  affair*  of 
cities,  or  the  raising  of  money  for  building 
schoolhouses,  will  stand. 

Hetland  v;  Norman  County,  89  ilinn.  492, 
95  N.  W.  305;  Thomas  v.  St.  Cloud,  90 
Minn.  477,  97  N.  W.  125;  Nichols  v.  Wal- 
ter, 37  Minn.  264,  33  N.  W.  800;  State  ex 
rel.  McCue  v.  Ramsey  County,  48  Minn.  236, 
31  Am.  St.  Rep.  650,  61  N.  W.  112;  State 
ex  reL  Douglas  v.  Ritt,  76  Minn.  531,  79 
N.  W.  535;  Murray  v.  Ramsey  County,  81 
Minn.  359,  51  L.R.A.  828,  83  Am.  St.  Rep. 
379,  84  N.  W.  103;  Dnluth  Bkg.  Co.  v. 
Koon.  81  Minn.  486,  84  N.  W.  335;  State 
V.  Walker,  83  Minn.  295,  86  N.  W.  104; 
State  ex  rel.  Chapel  v.  Justus,  90  Minn.  474, 
97  N.  W.  124;  SUte  ex  rel.  Conistmi  t. 
Rogers,  93  Minn.  65,  100  N.  W.  660;  SUt* 
ex  rel.  Skyllingatad  v.  Gunn,  92  Minn.  436, 
100  N.  W.  97. 

Messrs.  Btiden,  Hawley,  ft  Jamison,  for 
reapondenta : 

An  act  whidi  pertains  to  a  particular 
subject  does  not  offend  against  the  inhibi- 
tion of  the  Constitution  as  to  special  leg- 
islation, provided  such  subject  is  a  proper 


Case  Note.— Curative  act  as  special  leg- 
ialation.-r— The  objection  to  a  curative  act,  if 
based  on  a  constitutional  prohibition  of  spe- 
cial legislation  with  reference  to  certain 
•peoified  subjects,  miut,  of  course,  fail,  ir- 
respective of  the  question  whether  or  not 
the  act  is  special,  if  the  subject  to  which 
it  relates  does  not  fall  within  the  class  of 
those  specified  in  the  constitutional  pro- 
vision. 

Thus,  a  constitutional  prohibition  against 
the  formation  of  corporations  under  special 
laws  is  not  violated  by  an  act  ratifying  and 
approving  the  defective  organization  of  a 
corporation,  and  declaring  it  "to  be  a  body 
corporate;"  since  the  act  does  not  form  or 
create  a  corporation,  but  merely  makes  a 
corporation  de  jure  of  one  already  such  de 
facto.  Central  Agri.  &,  Mechanical  Asso.  v. 
Alabama  Gold  L.  Ins.  Co.  70  Ala.  120. 

In  State  ex  rel.  Sanche  v.  Webb,  110  Ala. 
214,  20  So.  403,  also,  this  constitutional  pro- 
vision was  held  not  to  invalidate  a  special 
lict  legalizing  the  incorporation  of  a  de- 
fectively organized  manufacturing  company 
and  amending  its  charter;  but  this  decision 
was  upon  the  ground  that  the  Constitution 
itself  excluded  manufacturing  companies 
from  the  inhibition  against  special  laws. 

Nor  was  such  constitutional  provision  vio- 
lated by  an  act  legalizing  the  defective  in- 
corporation of  a  bank,  and  declaring  that 
the  bank  shall  be  deemed  a  valid  corpora- 
tion. Syracuse  City  Bank  v.  Davis,  16  Barb. 
188. 

So,  a  constitutional  prohibition  against 
the  passage  of  private  or  local  acts  "grant- 
ing to  any  private  corporation,  association, 
or  individual  any  exclusive  immunity  or 
SL.R.A.(N.S.) 


franchise  whatever"  doea  not  avoid  an  act 
which,  in  express  terms,  ratifies  and  legal- 
izes a  contract  between  a  city  and  a  street 
railway  company,  by  which  the  company 
was  to  pay  tne  dty  for  paving  streets  over 
which  its  tracks  ran,  only  a  fraction  o* 
what  it  was  required  to  pay  by  the  general 
law  of  the  state.  Davidge  v.  Binghamton, 
62  App.  Div.  52S,  71  N.  Y.  Supp.  282.  To 
quote  from  the  opinion:  "This  legalizing 
act  does  neither  of  these  things.  There  is 
here  no  exclusive  immunity  or  privilege. 
The  legislature  might  grant  to  any  other 
corporation  or  individual  in  the  city  .  .  . 
the  same  immunity  and  privilege,  and  in  no 
way  infringe"  upon  this  grant."  The  com- 
pany here  was  a  consolidation  of  former 
street  railway  companies,  and  was  the  only 
one  in  the  city.  The  court  deemed  its  po- 
sition strengthened  by  the  fact  that  the 
general  railroad  law  was  amended  subse- 
quently to  the  curative  act  in  question,  by 
which  it  was  provided  that  the  law 
as  amended  should  not  affect  any  con- 
tract entered  into  by  a  street  railway  com- 
pany and  a  dty  of  the  same  class  as  th<> 
city  in  this  case,  and  which  regulated  the 
payment  of  the  percentage  for  street  pave- 
ment, and  by  which  such  cities  were  au- 
thorized to  make  special  contracts,  and  by 
which  any  such  contracts  heretofore  made 
were  ratified. 

And  a  similar  constitutional  provision 
was  held,  on  the  authoritv  of  Read  v.  Platts- 
mouth,  107  U.  S.  668,  27  L.  ed.  414,  2  Sup. 
Ct.  Rep.  2i/8,  cited  in  the  opinion  above,  not 
to  invalidate  an  act  legalizing  certain  bonds 
defectively  issued  by  a  city  having  the 
power  to  issue  them.     Springfield  Safe  De- 
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subject  for  dassiflcation,  and  acta  oni- 
formly  on  all  within  the  class. 

State  ex  rel.  Douglas  v.  Ritt,  76  Minn. 
531,  79  N.  W.  535;  Nichols  v.  Walter,  37 
Minn.  264,  33  N.  W.  800;  Cobb  v.  Bord,  40 
Minn.  479,  42  N.  W.  396. 

The  limitations  in  the  acts  under  consid- 
eration are  founded  upon  reasonable  dis- 
tinctions and  conditions,  and  hence  the  acts 
are  not  open  to  the  objection  that  the  clas- 
sifioatioa  is  arbitrary. 

State  ex  rel.  Oorriston  ▼.  Rogers,  93  Minn. 
65,  100  N.  W.  659, 

Elliot,  J.,  delivered  the  opinion  of  the 
court: 

The  city  of  Minneapolis,  pursuant  to 
chapter   204,   p.   333,   Qen.   Laws   1893,  as 


amended  by  chapter  128,  p.  281,  Laws  1895» 
submitted  to  the  voters  at  the  general  elec- 
tion in  November,  1904,  two  propositions, 
one  for  the  issuance  of  $100,000  of  school 
bonds  for  graded-school  buildings  and  addi- 
tions to  graded-school  buildings,  and  the 
other  for  the  issuance  of  $100,000  of  bonda 
for  high-school  buildings  and  additions  to 
high-school  buildings.  Neither  proposition 
received  a  two-thirds  majority  of  all  the 
legal  voters  present  and  voting  at  the  elec- 
tion, as  required  by  chapter  204,  p.  333, 
Laws  1893.  State  ex  rel.  Greene  v.  Hugo^ 
84  Minn.  81,  86  N.  W.  784.  In  1905  the 
legislature  passed  two  acts  known  as  chap- 
ters 76  and  77,  pp.  93,  94,  of  the  Laws  of 
1905.  One  of  these  statutes  provided,  in 
effect,  that  all  bonds  theretofore  voted  by 


posit  &  T.  Co.  V.  Attica,  29  C.  C.  A.  214,  56 
U.  S.  App.  330,  85  Fed.  887. 

So,  a  constitutional  provision  that  no  cor- 
poration shall  be  created,  or  its  powers  in- 
creased or  diminished,  by  special  laws;  but 
that  all  corporations  shall  be  organized  yn- 
der  general  laws, — has  been  held  not  to  ap- 
ply to  municipal  corporations;  and  an  act 
oturing  defect*  in  a  subscription  to  railroad 
stock,  made  by  a  certain  city  under  the  pro- 
visions of  the  general  law  of  the  state,  has 
accordingly  been  upheld.  Red  River  Fur- 
nace Co.  T.  Tennessee  C.  R.  Co.  113  Tenn. 
697,  87  8.  W.  1016. 

A  constitutional  inhibition  against  special 
laws  for  laying  out,  opening,  and  working 
on  highways  has  been  held  not  to  be  vio- 
lated b^  special  acts  to  cure  defects  in  the 
proceedings  for  work  on  highways.  John- 
son V.  Wells  County,  107  Ind.  16,  8  N.  E.  1; 
Windsor  v.  Des  Moines,  101  Iowa,  343,  70 
N.  W.  214;  Tifft  v.  Buffalo,  82  N.  Y.  204. 

Nor  is  a  constitutional  prohibition  of  lo- 
cal or  special  legislation  for  the  assessment 
and  collection  of  taxes  for  county  purposes 
violated  by  an  act  legalizing  a  special  elec- 
tion in  a  particular  county  upon  the  ques- 
tion of  purchasing  a  courthoi^sfi  and  levying 
a  tax  therefor,  held  under  a  general  law 
empowering  counties  to  purchMe  real  es- 
tate for  county  purposes  with  the  approval 
of  the  voters.  Witter  v.  Polk  County,  112 
Iowa,  380,  83  N.  W.  1041. 

So,  a  constitutional  prohibition  against 
the  passage  of  any  private  or  local  bill  for 
building  bridges  was  held  not  to  invalidate 
an  act  legalizing  the  acts  and  proceedings  of 
a  town  board  and  other  town  officers  in  re- 
lation to  the  construction  of  a  bridge,  and 
authorizing  the  recovery  of  a  fair  ana  reason- 
able compensation  for  work  and  materials 
furnished  forthebridge, which  act  was  passed 
after  a  decision  against  the  right  to  recover 
under  a  contract  for  the  erection  of  the 
bridge  upon  the  ground  that  the  proceedings 
with  reference  to  its  construction  were  un- 
authorized. Wrought  Iron  Bridge  Co.  v. 
Attica,  119  N;  Y.  204,  23  N.  E.  542. 

Another  class  of  cases  holds  or  assumes 
that,  although  the  subject-matter  of  the 
curative  act  is  one  in  reference  to  which 
6L.R.A.(NA) 


special  legislation  is  prohibited  by  the  state 
Constitution,  yet  the  act  in  question  is  not 
special  within  the  meaniiig  of  that  pro- 
vision, and  therefore  does  not  violate  it. 

Thus,  a  constitutional  provision  forbid- 
ding the  passage  of  special  laws  conferring 
corporate  powers  was  held  not  to  be  vio- 
lated by  a  statute  curing  certain  irregulari- 
ties in  a  levy  and  assessment  of  sewer  taxes, 
enacted  after  certain  taxes'  of  this  sort,  aa 
levied  by  a  particular  city,  had  been  de- 
clared void  by  the  court  because  of  the  ir- 
regularities sou(^t  t*  be  cured  by  the  stat- 
ute, where  sucdi  statute  was  not  confined  in 
its  operation  to  any  specified  city,  but  ap- 
plied to  all  the  cities  of  a  designated  class, 
and  there  was  no  limit  as  to  the  time  in 
which  it  was  to  operate.  Mason  v.  Spencer, 
35  Kan.  512,  11  Pac.  402.  The  court  said 
that,  inasmuch  as  the  act  was  not  only  gen- 
eral in  its  form  and  general  in  its  terms, 
but  was  also  made  to  apply  to  an  entire 
class  of  cities,  any  city  of  the  class  coming 
within  its  terms  could  have  acted  under  it 
if  it  chose;  that  all  the  statute  attempted 
to  do  was  to  dispense  with  certain  pre-ex- 
isting legislative  requirements,  and  to  cur« 
the  irregularities  arising  from  a  failure  to 
comply  with  such  requirements,  and  to  re- 
lieve  cities  of  that  class  from  what  would 
otherwise  be  the  effect  of  such  irre^Iaritiea. 

Nor  is  sudi  constitutional  provisicm  vio- 
lated  by  an  act  validating  the  ordinances  of 
all  municipal  corporations,  which  author- 
ized the  use  of  the  highways  thereof  for 
the  purpose  of  laying  pipes  and  drains  to 
convey  to  and  supply  their  inhabitants  with 
heat  and  power;  which  act  also  dedared 
that  such  ordinances  shall  be  held  as  bind- 
ing as  if  the  general  municipal  corporation 
law  had  expressly  conferred  upon  such  mur 
nicipalities  the  power  to  grant  such  use  of 
their  highways,  though  the  act  in  question 
was  enacted  after  the  passage  of  an  ordi- 
nance by  a  city  without  authority  to  pasa 
it,-  which  ordinance  empowered  certain  in- 
dividuals to  lay  pipes  in  the  city  streets  for 
the  purpose  of  supplying  the  public  with 
heat  and  power.  Kumler  v.  Silsbee,  38  Ohio 
St.  445,  Affirming  6  Ohio  L.  J.  82. 

An  act  validating  defective  proceedings  of 


190«. 


STATE  EX  BEL.  BD.  OF  EDUCATION  t.  BROWN. 


S2D 


any  city  for  gmded-school  buildings  and 
additions  to  graded-school  houses,  and  the 
other  that  all  bonds  theretofore  voted  upon 
by  any  city  for  any  high-school  buildings 
and  additions  to  high-school  houses,  under 
and  pursuant  to  chapter  204,  p.  333,  Laws 
1893,  and  the  amendments  thereto,  should 
be,  when  issued  and  sold,  legal  obligations 
ot  such  cities,  provided  the  proposition  to 
issue  said  ^onds  received  a  two-thirds  ma- 
jority of  all  the  votes  cast  upon  the  re- 
spective propositions.  The  city  proceeded 
to  issue  the  bonds  in  'question  under  the 
authority  of  these  acts;  but  the  city  comp- 
troller refused  to  sign  the  bonds,  and  ap- 
plication was  made  to  the  district  court 
for  tb«  issuance  of  a  writ  of  peremptory 
-mandamus.    The  writ  issued,  and  from  the 


judgment   entered   thereon   this   appeal    Is 
taken. 

The  appeal  presents  the  single  question  of 
the  constitutionality  of  chapters  76  and  77, 
pp.  93,  94,  Laws  1905.  The  proposition  to 
issue  the  bonds  to  raise  money  for  the  con- 
struction of  necessary  school  buildings  was 
submitted  to  the  voters  in  the  city  of  Min- 
neapolis at  the  general  election  in  No- 
vember, 1004.  While  it  received  more  than 
two  thirds  of  the  votes  of  all  who  voted 
upon  the  proposition  to  issue  the  bonds, 
the  aggregate  vote  in  its  favor  did  not 
amount  to  two  thirds  of  the  number  of 
those  who  voted  at  the  election.  But  the 
legislature  of  1905,  influenced,  undoubtedly, 
by  the  fcust  that  the  wishes  of  the  people 
of  ^nneapolis  had  been  clearly  expressed 


a  railroad  company  in  obtaining  authority 
to  construct,  operate,  and  maintain  street 
surface  railways  in  a  certain  city  is  not  a 
private  or  local  act  granting  the  right  to 
the  railroad  company  to  lay  down  its  trades 
in  such  city,  as  it  refers  to  no  corporation, 
and  grants  no  exclusive  franchise  to  any 
existing  railroad  corporation,  but  simply 
confers  and  confirms  certain  rights  and  priv- 
fleges  to  which  the  railroad  in  question,  in 
common  with  all  other  such  companies,  is 
entitled  under  the  general  laws,  but  of 
which  it  has  omitted  to  avail  itself  by  fail- 
ing to  conform  to  the  requirements  of  these 
laws ;  and  it  should  therefore  be  regarded  as 
in  part  materia  with  the  general  railroad 
law,  though  this  city  may  be  the  only  dty, 
and  this  company  the  only  railroad  com- 
pany, in  the  state,  to  be  affected  or  bene- 
fited thereby.  Re  Buffalo  Traction  Co.  26 
App.  Div.  447,  49  N.  Y.  Supp.  1062. 

Upon  the  same  principle,  an  act  nroviding 
for  elections  in  cities  and  towns  "now  hav- 
ing a  corporate  existence  in  this  state,"  for 
the  purpose  of  validating  certain  warrants 
issued  in  excess  of  the  amount  of  municipal 
indebtedness  as  limited  by  law,  is  not  un- 
constitutional as  special  legislation,  since 
it  is  a  curative  act,  and  applies  only  to 
what  had  been  done  before  its  passa^;  and, 
if  it  had  read  "any  city  or  town,"  the  effect 
of  it  would  have  been  the  same.  Balcer  ▼. 
Seattle,  2  Wash.  676,  27  Paa  462. 

In  the  following  cases  holding  that  the 
curative  act  in  question  violated  a  consti- 
tutional inhibition  of  special  legislation 
upon  particular  Subjects,  it  is  held  or  as- 
sumed, not  only  that  the  act  in  question  is 
special,  but  also  that  the  subject  to  which 
it  relates  is  one  of  those  specified  in  the 
constitutional  provision: 

A  constitutional  provision  forbidding  the 
passage  of  special  acts  conferring  corporate 
powers  is  violated  by  a  statute  which  pur- 
ports to  legalize  a  city  election  to  determine 
whether  financial  aid  should  be  extended 
by  the  city  to  a  manufacturing  enterprise, 
held  under  an  ordinance  which  the  city  was 
without  authoritv  to  pass,  which  act  also 
authorizes  the  ci{y  to  appropriate  a  cer- 
tain sum  of  money  for  the  purpose  desig- 
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nated  in  the  ordinance,  and  to  issue  bonds 
therefor.  Commercial  Nat.  Bank  v,  lola,  9 
Kan.  689,  2  Dill.  363,  Fed.  Oas.  No.  3,061, 
Affirmed  by  the  Supreme  Court  of  the 
United  States  in  154  U.  S.  617,  22  L.  ed.  463, 
14  Sup.  Ot.  Rep.  1199. 

And  a  constitutional  inhibition  against 
special  laws  amending  city  charters  is  vio- 
lated by  a  statute  legalizing  assessments 
for  street  paving  done  under  invalid  con- 
tracts and  applying  only  to  cities  of  the 
first  and  second  class,  there  being  but  one 
city  of  the  first  class  and  none  of  the  sec- 
ond. Boyd  T.  Milwaukee,  92  Wis.  456,  66  N. 
W.  608. 

So,  a  constitutional  provision  requiring 
uniformity  in  the  organization  of  municipal 
corporations  is  violated  by  a  statute  legal- 
izing and  validating  all  the  acts  done  in  the 
attempted  incorporation  of  a  certain  town, 
one  of  which  was  void  for  uncertainty  in 
the  territorial  limits  of  the  proposed  town, 
and  the  other  was  illegal  because  an  attempt 
was  made  to  incorporate  into  one  municipal 
government  two  detached  tracts  of  land. 
Enterprise  v.  State,  29  Fla.  128,  10  So.  740. 

So,  a  constitutional  inhibition  of  the  pas- 
sage of  local  or  special  laws  for  the  incor- 
poration of  cities  was  held  to  be  violated  by 
an  act  attempting  to  validate  an  ordinance 
of  a  particiUar  city,  conferring  authority  to 
construct  a  railway,  which  had  been  held 
void  by  the  courts  because  the  city  had  no 
power  to  pass  such  an  ordinance,  and  which 
act  declared  the  ordinance  as  effective  in 
law  as  if  the  city  council  was  fully  era- 
powered  to  pass  the  same  at  the  time  of  its 
passage.  Stange  v.  Dubuque,  62  Iowa,  303, 
17  N.  W.  618. 

Upon  the  same  principle,  a  constitutional 
provision  forbidding  the  passage  of  a  local 
or  special  act  locating  or  changing  a  county 
seat  will  avoid  a  statute  which  seeks  to 
validate  an  illegal  and  wholly  unauthorized 
resolution  of  the  board  of  supervisors  of  a 
particular  county  changing  the  county  seat. 
Williams  v.  Boynton,  147  N.  Y.  426,"  42  N. 
E.  184,  Affirming  71  Hun,  309,  26  N.  Y^  Supp. 
60.  The  court  said  that  the  legislature 
could  not  defeat  such  provision  by  the  in- 
direct method  of  a  defective  resolution  fol- 
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in  favor  of  the  issiianoe  of  the  bonds,  and 
with  full  knowledge  of  the  conditions  which 
rendered  the  issue  of  such  bonds  desirable 
and  necessary,  removed  the  restriction  im- 
posed by  the  act  of  1903,  and  legalized  and 
authorized  the  issue  of  the  lK>nds  without 
compliance  with  one  of  the  conditions  im- 
posed by  the  original  enabling  statute. 
Chapter  76,  p.  93,  Gen.  Laws  1905,  is  enti- 
tled: "An  Act  Legalizing  School  Bonds 
Heretofore  Voted  upon  by  Cities  for  Grad- 
ed-School  Buildings  and  Additions  to  Grad- 
ed-School  Houses  under  the  Provisions  of 
Chapter  204  of  the  General  Laws  of  the 
State  of  Minnesota  for  the  Year  1893,  and 
Acts  Amendatory  thereof."  Section  1  of 
the  act  provided:  "That  all  school  bonds 
heretofore    voted    upon    by    any    city    for 


graded-scliool  buildings  and  additions  to 
graded-school  houses,  under  or  pursuant  to 
the  provisions  of  chapter  204  of  the  Gen- 
eral Laws  of  the  state  of  Minnesota  for 
the  year  one  thousand  eight  hundred  and 
ninety-three  (1893),  as  amended  by  chap- 
ter 128  of  the  General  Laws  of  the  state 
of  Minnesota  for  the  year  one  thousand 
eight  hundred  and  ninety-five  (1893),  and 
other  acts  amendatory  thereof,  are  hereby 
declared  to  be,  when  issued  ancf  sold,  legal 
and  binding  obligations  of  said  city;  pro- 
vided, that  the  proposition  to  issue  said 
bonds  received  a  two-thirds  majority  of  all 
the  votes  cast  upon  the  proposition  to  issue 
said  bonds  at  the  election  when  said  prop- 
osition was  voted  upon;  and  provided  fur- 
ther, that  all  other  requirements  of   law 


lowed  by  an  act  legalizing  the  same.  In 
the  language  of  the  opinion:  "Here  there 
was  something  more  than  a  defect  or  an 
irregularity.  There  was  an  utter  want  of 
authority  for  the  resolution.  It  never  was 
in  fact  passed.  It  became  one,  if  at  all,  by 
pure  force  of  the  legislative  will,  and,  in  sub- 
stantial effect,  it  may  be  said  that  the  su- 
pervisors never  passed  the  resolution,  but 
the  legislature  did.  They  might  have  done 
it  by  some  eeneral  law.  They  could  not  do 
it  by  one  which  touched  the  coimty  of  Es- 
sex alone,  and  a  single  pretended  act  of  its 
board  of  supervisors." 

And  those  constitutional  provisions  which 
forbid  the  passage  of  local  or  special  laws 
for  laying  out,  opening,  and  working  on 
highways,  and  for  the  assessment  and  col- 
lection of  taxes  for  road  purposes,  have  been 
held  to  be  violated  by  a  special  act  validat- 
ing all  the  prooeedings  of  the  board  of  com- 
missioners of  a  particular  county  in  refer- 
ence to  certain  road  construction  bonds  and 
the  assessment  of  taxes  to  pay  therefor, 
which  bonds  were  issued  in  excess  of  the 
limit  fixed  by  a  general  law  which  declared 
void  all  bonds  issued  in  violation  of  its  pro- 
visions. Owen  County  v.  Spangler,  159  Ind. 
575,  65  N.  E.  743. 

So,  those  constitutional  provisions  which 
prohibit  the  passage  of  local  or  special  laws 
regulating  the  practice  in  courts  of  justice, 
and  which  require  all  laws  on  this  subject 
to  be  general  and  of  uniform  operation 
throughout  the  state,  will  invalidate  a  stat- 
ute legalizing  the  judgments,  orders,  and 
decrees  of  8U<3i  circuit  courts  as  had  adopted 
rules  of  practice  making  ci\il  summons  re- 
turpable  on  the  first  day  of  the  term. 
Mitchell  T.  McCorkle,  69  Ind.  184.  This 
statute  had  been  enacted  because,  under  the 
provisions  of  the  practice  act  that  causes 
standing  for  trial  at  any  term  of  the  cir- 
cuit courts  of  the  s'tate  should  be  called  on 
the  second  and  each  succeeding  day  of  the 
term,  the  supreme  court  had  neld  it  error 
to  render  ju^^ent  by  default  on  the  first 
day  of  the  term. 

A  constitutional  prohibition  of  special 
or  private  laws  for  the  assessment  and  col- 
lection of  taxes  has  been  held  to  be  violated 
SL.R.A.(N.S.) 


by  an  act  which  attempts  to  cure  defects  in 
certain  proceeddngs  by  a  town  in  subscrib- 
ing stock  and  issuing  bonds  therefor  to  aid 
in  the  construction  of  a  railroad,  and  in 
assessing,  levying,  and  collecting  taxes  to 
pay  for  the  same,  and  which  declares  such 
proceedings  legal  and  valid  to  all  intents  and 
purposes;  even  though  the  proceedings 
sought  to  be  cured  were  had  under  a  stat- 
ute authorizing  such  subscription  by  towns, 
which  was  enacted  before  such  provision 
was  incorporated  in  the  Constitution,  and 
at  a  time  when  the  power  of  the  legislature 
to  pass  such  laws  could  not  be  questioned. 
Kimball  v.  Rosendale,  42  Wis.  407,  24  Am. 
Rep.  421.  This  decision  was  based  upon  the 
principle  that  there  must  be  a  present  power 
in  the  legislature  to  authorize  what  is  at- 
tempted to  bo  remedied, — that  is,  that  there 
must  be  a  legislative  authority  over  the 
matter,  not  only  when  the  enabling  statute 
is  passed,  but  also  at  the  time  of  the  enact- 
ment of  the  curative  act.  The  court  said: 
"Surely  a  legislature  constitutionally  re- 
strained from  authorizing  a  thing  cannot 
ratify  the  thing  imperfectly  done  under  au- 
thority given  before  the  restraint.  It  can- 
not ratify  what  it  cannot  do." 

The  Constitutions  of  some  of  the  states, 
after  enumerating  the  subjects  upon  which 
special  legislation  is  prohibited,  add  that, 
in  such  cases,  and  in  aU  others  where  a  gen- 
eral law  can  be  made  applicable,  all  laws 
shall  be  general  and  of  uniform  operation 
throughout  the  state.  In  these  states  the 
courts  have  generally  held  that  the  legis- 
lature is  the  sole  judge  whether  a  general 
law  can  be  applicable  in  cases  not  among 
those  80  enumerated;  and  that,  when  a  spe- 
cial statute  has  been  enacted  upon  such  a 
subject,  it  implies  that  in  the  legislative 
judgment  a  general  act  cannot  be  made  ap- 
plicable. In  the  light  of  this  rule,  the  fol- 
lowing curative  acts  have  been  held  not  to 
be  unconstitutional  as  special  legislation: 

An  act  to  legalize  certain  acts  of  the 
board  of  commissioners  of  a  specified  county 
in  the  purchase  of  certain  property  at  sher- 
iff's sale,  and  to  validate  the  order  and 
warrant  for  the  payment  thereof,  and  to 
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have  been  fully  oomplied  with."  Chapter 
77,  p.  94,  is  in  the  same  language,  except 
tliat  it  purports  to  legalize  bonds  thereto- 
fore voted  upon  for  high-school  buildings 
and  additions  to  high-school  houses.  It  is 
now  contended  that  both  chapters  76  and 
77  are  special  legislation  and  invalid  under 
SS  33  and  34  of  article  4  of  the  Constitu- 
tion of  the  state,  because  the  classification 
upon  which  they  rest  is  arbitrary,  illusive, 
and  restrictive.  More  specifically,  it  is 
contended  that  the  acts  are  special  because: 
(a)  They  do  not  include  bonds  of  all  kinds, 
one  being  limited  to  high-school  bonds  and 
the  other  to  graded-school  bonds;  (b)  they 
cu'e  limited  to  thoM  cities  wherein  at  the 
election  a  two-thirds  majority  of  the  votes 
of  those  voting  upon  the  proposition  was 


obtained  in  favor  of  the  issuance  of  the 
bonds;  and  (c)  they  classify  cities  that 
have  voted  for  the  issuance  of  bonds  under 
the  1893  law  as  amended. 

Neither  upon  principle  nor  precedent 
should  these  statutes  be  treated  as  special 
legislation.  They  are  remedial,  curative 
acta,  and  apply  to  all  subjects  of  legisla- 
tion which  ai«  within  the  conditions  and 
subject  to  the  evils  sought  to  be  remedied. 
They  resemble  statutes  which  cure  and 
make  valid  all  deeds  which  were  defectively 
executed  or  acknowledged.  The  matters 
classified  by  these  acts  are  imprc^rly  and 
defectively  authorized  school  bonds,  and  the 
acts  apply  to  all  bonds  of  the  kind  which 
come  within  the  conditions.  The  two  stat- 
utes might  possibly  have  been  as  well  oon- 


▼est  the  title  thereto  in  the  coimty.  Kelly 
V.  State,  92  Ind.  236. 

An  act  legalizing  the  records  and  actions 
of  the  board  of  commissioners  of  %  certain 
county  with  reference  to  the  construction 
of  a  gravel  road,  enacted  after  the  board's 
proceedings  in  tlK  matter  had  been  declared 
void  by  the  supreme  court.  Johnson  v. 
WeUs  County,  107  Ind.  16,  8  N.  B.  1. 

An  act  to  legalize  certain  bonds  issued 
by  a  city,  and  to  permit  the  refunding  of 
the  same,  which  bonds  had  been  judicially 
declared  invalid  before  the  passage  of  the 
act  in  question.  SohneeU'  t.  Jeffertonvjlte, 
162  Ind.  204,  6i6  N.  B.  212. 

An  act  legalizing;  a  tax  levied  for  school 
purposes  by  a  certain  district  after  the  ex- 
piration cf  the  time  fijced  by  law,  even 
though  there  were  four  other  school  dis- 
tricts in  the  state  that  had  failed  to  make 
tax  levies  within  the  timt  prescribed.  Chi- 
cago, R.  I.  £  P.  R.  Co.  T.  Independent  Dis- 
trict, 99  Iowa,  66«,  68  N.  W.  881. 

A  statute  legalizing  the  proceedings  of 
boards  of  su^rviBorr  of  two  counties  with 
reference  to  the  construction  of  a  certain 
levee  and  the  assessment  of  its  cost,  and 
enabling  the  boards  to  assess  the  cost 
against  the  lands  benefited,  enacted  after 
such  proceedings  had  been  adjudged  void; 
which  statute  also  declared  that  the  levee 
should  be  deemed  a  lawful  levee,  to  be  main- 
tained and  repaired  as  provided  by  law  in 
respect  to  such  public  improvements,  and 
that  all  provisions  of  law  applicable  to 
levees  should  apply  to  this  one.  Richman 
▼.  Muscatine  County,  77  Iowa,  613,  4  L.R.A. 
446,  14  Am.  St.  Rep.  308,  42  N.  W.  422.  The 
language  of  the  opinion  in  this  case  is  a 
good  example  of  the  length  to  which  the 
theory  of  legislative  discretion  has  been  cfx- 
ried:  "It  cannot  be  questioned  that  the 
curative  act  is  both  local  and  special  in  its 
application.  Its  whole  tenor  and  bearing 
are  to  that  end.  It  is  in  aid  of  a  particular 
and  a  local  enterprise.  It  can  only  be  sus- 
tained upon  the  theory  that  a  general  law 
cannot  be  made  applicable.  .  .  .  The 
fact  that  the  legislature  framed  the  act  in 
question  as  it  did  is  evidence  of  its  design, 
and  that  it  believed  that  the  general  law 
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could  not  be  made  applicable;  and  we  are 
not  justified  in  disturbing  its  acts  on  con- 
stitutional grounds,  except  where  the  in- 
fraction is  clear,  palpable,  and  plainly  in- 
consistent." 

An  act  declaring  certain  bonds  defectively 
issued  by  a  city  to  be  legal  and  valid,  and 
embracing  this  matter  only.  Springfield 
Safe  Deposit  &,  T.  Co.  v.  Attica,  29  C.  C.  A. 
214,  56  U.  S.  App.  330,  85  Fed.  387  (apply- 
ing the  law  as  laid  down  by  the  supreme 
court  of  Kansas). 

An  act  making  the  bill  of  the  publisher* 
of  a  county  paper,  for  the  publication  of  a 
notice  of  delinquent  tax  sales,  a  legal  and 
valid  claim  against  the  county,  where,  by 
failure  to  file  the  proof  thereof  within  the 
time  prescribed  by  law,  the  right  to  be  paid 
therefor  was  forfeited.  Inlow  v.  Graham 
County,  6  Kan.  App.  391,  61  Pae.  65. 

An  aot  validating  deeds  for  military 
bounty  lands,  defectively  acknowledged,  and 
^ving  to  the  recording  of  the  same  greater 
effect  than  is  given  generally  to  deeds  of 
other  land,  though  the  passage  of  special 
laws  on  this  subject  was  specifically  for- 
bidden by  the  Constitution;  there  being  a 
further  provision  that,  upon  this  subject, 
general  laws  should  be  passed  so  far  as  the 
legislature  might  deem  necessary.  Wright 
V.  Taylor,  2  DilL  23,  Fed.  Cas.  No.  18,096 
(applying  the  law  of  Missouri  as  laid  down 
by  its  supreme  court).  This  interpretation 
of  this  constitutional  provision,  by  which 
the  prohibition'  against  special  legislation  on 
this  subject  was  practically  abrogated,  is  no 
longer  the  law,  as  the  people  of  Missouri, 
having  evidently  learned  the  evil  of  special 
legislation  from  bitter  experience,  enacted 
in  their  Constitution  of  1876  that,  "whether 
a  general  law.  could  have  been  made  ap- 
plicable in  any  case  is  hereby  declared  a 
judicial  question,  and  as  such  shall  be  ju- 
dicially determined  without  regard  to  any 
legislative  assertion  on  that  subject." 

Other  courts,  however,  hold,  or  assume, 
this  to  be  a  judicial,  not  a  legislative,  ques- 
tion; and  it  has  accordingly  been  held  that 
such  constitutional  provision  does  not  avoid 
an  act  legalizing  all  leases  made  before  its 
passage  and  after  a  certain  date,  between 
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solidated  into  one;  but  the  general  policy 
of  the  state  has  been  to  keep  high  schools 
and  graded  schools  in  different  classes  for 
legislative  purposes.  We  treat  them  as  one 
statute.  The  legislature  had  imposed  ex- 
tremely onerous  and  impracticable  condi- 
tions upon  the  issue  of  such  bonds,  and  un- 
successful attempts  have  been  made  to  com- 
ply with  the  conditions.  A  vote  had  been 
taken  upon  school  bonds  only,  and  more 
than  two  thirds  of  the  voters  who  were 
intelligent  enough  to  be  interested  had 
voted  for  the  bonds.  The  whole  matter  was 
under  the  control  of  the  legislature,  and  bonds 
could  only  be  issued  by  ite  authority  and 
upon  the  terms  by  it  prescribed.  It  could 
impose  or  w«ive  conditions;  it  could  ratify 
what  it  could  at  the  time  authorize.  In 
1905  it  liad  the  power  to  authorize  the  issue 
of  school  bonds  upon  a  two-thirds  vote,  or 
k  mere  majority  vote,  of  those  who  voted 
upon  the  proposition.  The  only  limitation 
in  this  respect  w«s  upon  the  manner  of 
legislative  action.  It  appeared  to  the  leg- 
islature that  the  conditions  were  such  as 
to  require  remedial  legislation,  and  we  are 
satisfied  that  the  statutes  enacted  by  it 
far  thie  purpose  are  not  in  violation  of  >Je 
constitutional  prohibitions.     The  only  seri- 


ous question  is  whether  the  basis  of  clasai- 
fication  is  proper  and  reasonable. 

1.  The  subject  of  special  le^slation  haa 
been  so  frequently  before  the  court  since 
the  adoption  of  the  several  constitutional 
amendments  that  the  principles  by  whidk 
acts  of  the  legislature  of  tliis  character  are 
tested  should  be  fairly  well  recognized  and 
understood.  In  considering  the  constitu- 
tionality of  such  statutes,  it  is  necessary  to 
bear  in  mind  the  established  rule  that  every 
statute  enacted  by  the  legislature  of  the 
state  is  presumed  to  be  the  result  of  the 
exercise  of  its  constitutional  right  to  enaet 
legislation.  Every  presumption  is  in  favor 
of  the  constitutionality  of  a  regularly  en- 
acted statute;  and  the  courte  will  hold  a 
statute  unconstitutional  only  when  satis- 
fled,  after  the  most  careful  consideration,  that 
it  is  in  conflict  with  some  provision  of  the 
state  or  national  Constitution  which  ie  bind- 
ing upon  the  legislature  and  courts  alike.  We 
must  also  remember  the  purposes  for  whidi 
the  constitutional  amendments  were  adopted, 
and  construe  them'  and  the  statutee  enacted 
thereunder  in  the  light  of  these  purposes 
and  the  evils  which  it  wa«  sought  to  rem- 
edy. Special  and  local  legislation  in  many 
state*  had  become  on  eflioient  means   for 


an  Indiana  railroad  company,  authorized  to 
construct  and  operate  a  railroad  to  the 
western  boundary  of  Indiana,  and  an  Illi- 
noia  railroad  company,  authorized  to  con- 
struct a  line  to  the  said  boundary,  by  which 
leases  the  Indiana  railroad  company  was  to 
take  possession  of  the  property  and  operate 
the  road  of  the  Illinois  compcmy;  the  act 
being  applicable  to  all  railroad  companies 
answering  this  description.  Terre  Haute  & 
I.  R.  Co.  T.  Cox,  42  C.  a  A.  «64,  102  Fed. 
826. 

And  the  Iowa  supreme  court  seems  to 
have  applied  this  nue,  in  one  instance  at 
least,  by  holding  such  constitutional  pro- 
vision to  be  violated  by  an  act  seeking  to 
legalize  a  city  ordinance  affecting  certain 
taxes  levied  by  the  city  under  the  provisions 
of  a  statute  that  any  city  of  the  first  class, 
which  had  not  before  its  passage  b^un  a 
general  system  of  sewerage  by  the  levy  and 
expenditure  of  any  tax  therefor  as  provided 
by  law,  might  divide  the  dty  into  sewerage 
distriot(9,  and  assess  the  cost  of  constructing 
sewers  upon  adjacent  property,  where  the 
city  affected  by  the  curative  act  had,  be- 
fore the  passage  of  such  statute,  constructed 
a  sewer  which  was  one  of  the  main  arteries 
from  which  radiated  small  sewers  draining  a 
large  part  of  the  city,  and  which  was  neces- 
sary to  a  general  system  of  sewerage,  and 
paid  for  the  same  by  taxes  asse^ed  upon 
all  property  in  the  city  as  authorized  by  an 
earlier  statute;  because  the  city,  by  eon- 
structing  such  main  sewer  as  aforesaid,  had 
begun  a  general  system  of  sewerage,  and 
was  thereby  excepted  from  the  operation  of 
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the  later  statute.  Independent  School  Dis- 
trict V.  Burlington,  60  Iowa,  600,  16  N.  W. 
29S.  Se«^  however,  the  Iowa  coses  eited 
above. 

A  constitutional  provision  that  "all  hiws 
of  a  g[eneral  nature  shall  have  a  uniform 
operation  throughout  the  state"  is  violated 
by  an  act  providing  for  the  refunding  of 
certain  taxes  erroneously  paid  "in  counties 
containing  a  dty  of  the  first  grade  of  the 
first  class,"  there  being  but  «ne  city  to 
which  said  act  could  apply;  since  the  sub- 

J'ect-matter  of  the  act  is  in  no  respect  local, 
tut  is  of  general  interest  to  all  the  people' 
of  the  state.  Hamilton  County  v.  Rosche 
Bros.  60  Ohio  St.  103>  19  ULA.  684,  40  Am. 
St.  Rep.  663,  33  N.  £.  408.  The  act  in  ques- 
tion was  passed  after  a  decision  by  the  su- 
preme court  that  the  taxes  so  ptud  could 
not  be  recovered,  though  it  had,  in  a  former 
decision,  dedded  that  the  property  upon 
which  the  taxes  had  been  paid  was  not  tax- 
able. 

A  constitutional  provision  that  the  legis- 
lature shall  have  no  power  to  suspend  any 
general  law  for  the  benefit  of  any  particu- 
lar individual;  nor  to  pass  any  law  incon- 
sistent with  the  general  law,  or  granting 
to  anyone  the  rights,  privileges,  immunities, 
or  exemptions  other  than  such  as  may  be, 
by  the  same  law,  extended  to  any  dtizen 
who  may  be  able  to  bring  himself  within 
its  provisions, — is  not  violated  by  a  statute 
curing  defects  in  a  subscription  for  rail- 
road stock,  made  by  a  particular  city.  Red 
River  Furnace  Co.  v.  Tennessee  CL  B.  Oq> 
113  Tenn.  697,  87  S.  W.  10i«j.->  . 

Digitized  by  VjOOQIC 


iao6. 


STATE  EX  BEL.  BD.  OP  EDUCATION  v.  BROWN. 


the  easy  eiia«iment  of  kiwe  for  the  ad- 
vancement of  peisonal,  rather  than  pubHc, 
interests.  State  t.  Cloquet,  52  Minn.  9,  S3 
N.  W.  1016;  Maize  v.  SUte,  4  Ind.  342; 
Morrison  y.  Baohert,  112  Pa.  322,  5  Atl. 
739;  Ayars's  Appeal,  122  Pa.  266,  2  LJS-A. 
577,  16  AtL  356;  and  Mr.  Binney's  article 
in  32  Am.  L.  Reg.  613.  It  encouraged  the 
reprehensible  practice  of  tradkig  and  "log- 
rolling," and  induced  members  to  become 
indifferent  to  legislation  which  in  the  ag- 
gregate was  detrimental  to  the  common- 
wealth in  order  to  secure  the  assistance  of 
other  members  in  the  enactment  of  laws  in 
which  their  peraonal  local  constituencies 
alone  were  oonoemed.  The  extent  of  such 
legislation  was  so  great  that  the  people 
finally  adopted  the  various  amendments  to 
the  Constitution  which  pr<^bit  special  leg- 
islation in  certain  cases,  but.it  is  fair  to 
assume  that  they  did  not  intend  to  put  a 
'  straight  jacket  upon  a  growing  young  com- 
monwealth. As  said  by  a  learned  and  dis- 
criminating writer:  "While  the  absence  of 
all  restriction  upon  special  and  local  legis- 
lation is  nnquefttionably  a  serious  evil,  yet 
the  absolute,  or  nearly  absolute,  prohibition 
produces,  in  its  turn,  results  which  are  far 
from  satisfactory.  That  this  is  inevitable 
is  clear  from  the  fact  that  audi  leigislaticm, 
when  jHroperly  regulated  and  employed,  is 
not  only  a  perfectly  legitimate  ezennse  of 
legislative  power,  but  is  a  valuable  means 
of  providing  for  the  needs  of  the  different 
pcuts  of  a  state,  and  even  of  corporations 
or  individuals  under  exceptional  cLrcum- 
•tances.  There  is  nothing  essentially  wrong 
in  the  thing  itself.  It  is  perfectly  natural 
and  fitting  that  some  legislation  should  be 
of  this  character,  and  what  it  needs  is  to 
be  adequately  regulated,  as  is  done  in  Eng- 
land, so  as  to  secure  its  proper  use  while 
preventing  its  abuse."  32  Am.  L.  Reg.  622. 
Reasonable  restraint  upon  the  manner  of 
legislative  action  only  was  intended.  It 
could  not  have  been  the  purpose  to  deprive 
the  legislature  absolutely  of  the  power  to 
legislate  upon  any  subject-matter  which  re- 
quired legislation.  An  extremely  strict  con- 
struction would  have  led  to  this  result.  To 
avoid  this  it  was  necessary  to  classify  the 
subject-matter  of  legislation,  and  this  was 
done  upon  principles  which  had  been  de- 
veloped and  established  by  the  courts  in 
dealing  with  the  general  subject  of  class 
legislation.  For  illustrations,  see  Lavallee 
V.  St.  Paul,  M.  &  M.  R.  Co.  40  Minn.  249, 
41  N.  W.  974;  Johnson  v.  St.  Paul  &  D.  R. 
Co.  43  Minn.  222,  8  L.RA..  419,  45  N.  W. 
156. 

Classification  is  primarily  a  matter  for 
the  legislature,  and,  like  other  matters  of 
m,  legislative  character,  should  be  controlled 
by  tbe  courts  only  when  it  i*  very  appar- 
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eat  that  the  legislature  has  abused  its  dis- 
cretion in  this  respect  and  violated  some 
provision  of  the  Constitution.  Naturally, 
the  somewhat  drastic  constitutional  amend- 
ment which  placed  a  sudden  check  upon  the 
common  practice  of  enacting  special  laws 
led  to  the  passage  of  some  acts  which  were 
manifest  attempts  to  evade  the  Constitu- 
tion. Thds  flourt  has  never  hesitated  to 
hold  such  statutes  unconstitutional;  but  it 
has  always  recognized  the  fact  that  all 
statutes  are  entitled  to  a  presumption  in 
favor  of  their  constitutionality.  Thus,  in 
State  ex  rel.  Douglas  v.  Ritt,  76  Minn.  531, 
536,  79  N.  W.  635.  537,  Mr.  Justice  MitcheU 
said:  "It  is  also  urged  that  the  legisla- 
ture must  be  allowed  a  lai^e  discretion  ia 
the  matter  of  classification  by  population. 
Tliis  is  true,  but  all  that  this  means  is  that 
a  classification  of  municipalities  by  popula- 
tion, in  statutes  relating  to  their  structure, 
machinery,  and  powers,  is  legitimate  where 
population  bears  a  reasonable  relation  to 
the  subject  of  the  legislation;  and,  classifi- 
cation in  such  cases  being  committed  to  the 
judgment  of  the  legislature,  its  judgment 
should  prevail,  unless  the  classificaticMi  be 
manifestly  arbitrary,  illusory,  or  'applied 
for  the  purpose  of  evading  the  provisions  of 
the  Constitution."  So,  in  State  ex  rel.  Doug- 
las T.  Westfall,  85  Miim.  437,  57  L.R.A.  297, 
89  Am.  St.  Rep.  571,  89  N.  W.  175,  Chief 
Justice  Start  said:  'Vourts  ought  never 
to  be  unmindful  of  the  fact  that  the  law- 
making power  is  vested  in  the  legislature. 
Therefore,  if  there  be  any  facts  fairly  call- 
ing for  the  exercise  of  legislative  discreti<m 
in  the  classification  of  particular  subdivi- 
sions of  the  state  for  the  purposes  of  leg- 
islation, courts  cannot  review  sudi  discre- 
tioB,  and  declare  statutes  making  such  clas- 
sifications invalid,  simply  because  they  dif- 
fer with  the  legislature  as  to  the  propriety 
of  the  classification.  It  is  only  when  the 
classification  is  so  manifestly  arbitrary  as 
to  evince  a  legislative  purpose  of  evading 
the  provisioas  of  the  Constitution  that  the 
courts  may  and  must  declare  the  classifi- 
cation unconstitutional." 

2.  The  general  principles  which  underlie 
and  control  the  theory  of  permissible  classi- 
fication ore  now  well  settled  in  this  state. 
The  basis  of  classification  must  not  be  aibi- 
trary  or  illusory.  Having  reference  to  the 
particular  legislation,  there  must  be  some 
substantial  distinction  which  suggests  a  rea 
sonable  necessity  or  propriety  for  different 
laws  for  the  objects  or  places  embraced 
within  or  excluded  from  tJie  dass.  There 
must  be  something  suggested  by  a  differ- 
ence in  the  Bituati<m  and  circumstances  of 
the  subjects  placed  in  different  dasses, 
which  discloses  the  necessity  or  propriety 
for  different  legislation  in  respect  thereta 
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The  classifloiitioii  must  be  founded  upon  le- 
gitimate diflferences  in  situation,  population, 
or  inherent  condition.  The  plaees  or  things 
Included  must  have  some  characteristics  or 
peculiarities  distinguishing  them  from  those 
which  are  excluded.  The  basis  must  be  suf- 
ficiently broad  to  include  all  subjects  whose 
conditions  and  wants  render  such  legislation 
equally  appropriate.  Unless  the  statute  is 
curative  or  remedial,  and  therefore  tem- 
porary, the  classification  must  not  be  based 
upon  existing  ooinditions  only,  but  provision 
must  be  made  for  future  acquisitions  to 
the  class  as  other  subjects  acquire  the  char- 
acteristics which  form  the  basis  of  the  clas- 
sification. When  population  is  the  basis  of 
classification,  except  in  the  case  of  cities, 
which  is  governed  by  {  36  of  article  4  of 
the  Constitution  (Laws  1899,  p.  n.),  the 
subject-matter  must  be  such  as  suggests  a 
necessity  for  the  legislation  arising  out  of 
the  fact  of  population. 

In  1898  the  people  adopted  S  36  of  ar- 
ticle 4  of  the  Constitution  (Laws  1899,  p. 
VI.),  which  authorizes  a  certain  classifica- 
tion of  cities  upon  the  basis  of  population, 
In  Alexander  v.  Duluth,  77  Minn.  448,  80 
N.  W.  623,  it  waa  held  that  this  amend- 
ment did  not  repeal  §  33  and  }  34  of  arti- 
cle 4,  but  authorizes  the  legislature  to  make 
population  a  basis  of  classificatioti,  al- 
though there  is  no  natural  relation  between 
the  subject-matter  of  the  proposed  law  and 
the  number  of  people  in  the  classified 
cities.  It  authorizes  the  classification  of 
cities  for  purposes  of  general  legislation 
on  the  basis  of  population  therein  specified, 
although  such  cases  would  not  previously 
have  been  germane  to  the  purpose  or  sub- 
ject-matter of  the  proposed  law.  Le  Tour- 
neau  v.  Hugo,  90  Minn.  420,  97  N.  W.  115. 
But,  as  said  in  State  ex  rel.  Ohapel  t.  Jus- 
tus, 90  Minn.  474,  97  N.  W.  124,  it  does  not 
follow  that  for  other  reasons  an  aot  may 
not  be  imconstitutional  within  the  prohibi- 
tions of  $§  33  and  34  of  article  4.  It  was 
held  that  chapter  356,  p.  676,  Laws  1901, 
was  void,  becattse  it  adopted  as  a  basis  of 
classification  cities  having  a  population  of 
10,000  or  more  having  a  system  of  sewer 
or  waterworks,  for  legislation  prohibiting 
any  person,  firm,  or  corporation  engaged  in 
the  plumbing  business  from  employing  as 
journeymen  plumbers  any  person  not  duly 
registered.  Cities,  under  g  36  of  article  4, 
could  be  classified  for  the  purposes  of  leg- 
islation upon  the  general  subject  of  the 
regulation  of  the  business  or  occupation  of 
plumbers;  but,  as  there  was  no  apparent 
reason  why  the  health  or  comfort  of  peo- 
ple in  cities  of  less  than  10,000  inhabitants 
did  not  require  the  protection  of  the  law 
as  much  as  those  of  over  10,000,  the  clas- 
sification was  held  arbitrary  and  improper. 
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It  did  not  include  all  who  were  subject  to 
the  same  conditions  and  whose  wants  de- 
manded the  some  legislation.  See  also 
State  ex  rel.  Minnesota  Loan  &  T.  Co.  v. 
Ames,  87  Minn.  23,  91  N.  W.  18,  and  State 
V.  Schraps   (Minn.)   106  N.  W.  107. 

3.  It  may  be  worth  while  to  call  atten- 
tion to  some  of  the  cases  in  this  state 
which  illustrate  the  application  of  these 
general  principles,  and  show  the  course  of 
the  decisions  upon  the  construction  of  the 
constitutional  provisions  in  question. 

(a)  State  ▼.  Donaldson,  41  Minn.  74,  42 
N.  W.  781;  Lavallee  v.  St.  Paul,  M.  &  M. 
R.  Co.  40  Minn.  249,  41  N.  W.  974;  John- 
son V.  St.  Paul  &  D.  R.  Co.  43  Minn.  222, 
8  L.R.A.  419,  46  N.  W.  166;  and  Allen  ▼. 
Pioneer  Press  Co.  40  Minn.  117,  3  L.R.A. 
532,  12  Am.  St.  Rep.  707,  41  N.  W.  936,— 
apply  the  general  prindples  which  have 
guided  the  courts  in  determining  what  is 
ckss  legislation.  In  the  Donaldson  Case  a 
classification  of  dealers  in  medicines  based 
upon  the  location  of  their  place  of  business 
in  respect  to  the  distance  to  drug  stores  was 
held  reasonable.  In  the  Lavallee  and  John- 
son Cases  a  classification  of  employers  for 
the  purpose  of  legislation  relating  to  fel- 
low servants  was  sustained.  In  State 
Courthouse  &  City  Hall  Comrs.  v.  Cooley, 
66  Minn.  540,  68  N.  W.  160,  the  question  of 
classification  received  very  full  considera- 
tion, and  it  was  held  that  a  law  special  in 
form  might,  nevertheless,  be  general  in  fact. 
In  Bausher  v.  St.  Paul,  72  Minn.  639,  75 
N.  W.  746,  chapter  248,  p.  469,  Laws  1897, 
which  required  notice  to  cities  aai  villages 
of  injuries  for  which  damages  are  to  be 
claimed  as  a  condition  precedent  to  the 
right  to  maintain  an  action,  was  held  to 
be  a  general  law.  In  State  ex  rel.  Ander- 
son V.  Sullivan,  72  Minn.  126,  75  N.  W.  8, 
it  was  held  that  population  w«s  a  proper 
basis  for  the  classification  of  counties  for 
the  purpose  of  fixing  the  compensation  of 
county  and  city  ofiBcials.  The  court  said: 
"The  subject  of  classification  by  population 
is  so  largely  a  matter  of  policy,  and  the 
considerations  which  enter  into  it  are  so 
numerous  and  complex,  that  the  legislature 
must  necessarily  be  allowed  a  large  discre- 
tion in  the  matter;  and  th*  courts  ought 
not  to  hold  a  statute  invalid  or  special  leg- 
islation, unless  it  appears  very  clearly  that 
the  basis  of  classification  adopted  is  purely 
arbitrary."  In  Alexander  v.  Duluth,  57 
Minn.  47,  58  K  W.  866,  chapter  210,  p.  348. 
Gen.  Laws  1893,  was  held  to  be  special  leg- 
islation because  it  adopted  and  applied  ex- 
isting special  legislation  contained  in  the 
charters  of  various  cities.  So,  in  State  ex 
rel.  St.  Paul  v.  Johnson,  77  Minn.  453,  80 
N.  W.  620,  it  was  held  that  chapter  40,  p. 
38,  Laws  1899,  wae  special  legislation  regu- 
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iatiog  the  «ffain  of  school  districta,  because 
it  was  an  attempt  to  adopt  e«  part  thereof 
the  provisions  of  a  nnmber  of  div«ne  spe- 
cial laws  relating  to  the  management  of 
public  schools  in  the  cities.  But  in  State 
ex  rel.  Board  of  Education  t.  Minor,  79 
Minn.  201,  81  N.  W.  912,  this  caaa  was  over- 
ruled, and  it  was  held  that  chapter  77,  p. 
80,  Laws  1890,  was  not  special  legislation, 
because  it  did  not  necessarily  rest  upon  ex- 
isting special  legislation,  but  might  be  car- 
ried into  effect  through  existing  general 
laws.  In  State  ex  rel.  St.  Paul  t.  Diatriet 
Court,  84  Minn.  377,  87  N.  W.  042,  f 
1,  chap.  292,  p.  368,  Laws  1899,  wa«  held 
valid.  The  statute  provided  that,  "when- 
ever the  common  council  in  any  city  of  this 
state  having  at  the  last  preceding  state  cen- 
sus more  than  fifty  thousand  (50,000)  in- 
habitants shall  consider  it  necessary  to  pro- 
cure grounds  for  a  public  market,  such  com- 
mon council  shall  appoint  a  committee,"  etc. 
It  was  contended  that  the  census  referred 
to  was  the  one  "last  preceding"  the  en- 
actment of  the  law,  and  that  therefore  no 
cities  could  in  the  future  enter  the  class  by 
increase  of  population;  but  it  was  held 
that  the  words  "last  preceding"  referred  to 
the  state  census  which  might  immediately 
precede  in  point  of  time  the  action  of  the 
council,  and  that  the  law  was  therefore  gen- 
•raL  See  Stateex  rel.  Roche  V.Rogers  (Minn.) 
lOe  N.  W.  346.  In  SUtt  ex  rel.  Douglas  v. 
Westfall,  86  Minn.  437,  67  IJEI.A.  297,  89 
Am.  St  Rep.  671,  89  N.  W.  176,  chapter  237. 
p.  348,  Gen.  Laws  1901,  providing  for  the 
Torrens  system  of  registering  land  titles, 
was  held  to  be  general  legislation  against 
the  contention  that  population  was  not  a 
proper  basis  for  classification  for  such  pur- 
poses. It  was  said  that  facts  might  exist 
which  fairly  su^ested  the  practical  neces- 
sity or  propriety  for  different  legislation 
in  respect  to  land  titles  in  counties  of  over 
76,000  inhabitants.  In  Beck  v.  St.  Paul,  87 
Minn.  381,  92  N.  TV.  328,  §  10,  chap.  351,  p. 
466,  Laws  1809,  which  prohibited  the  crea- 
tion of  an  indebtedness  in  excess  of  a  5  per 
cent  limit  in  all  cities  having  over  8,000 
inhabitants,  so  far  ae  it  related  to  munici- 
palities having  more  than  10,000  people,  is 
valid  under  {  36  of  article  4  of  the  Consti- 
tution, which  authorizes  the  classification  of 
cities  upon  the  basis  of  population.  In 
Stete  V.  Stoffels,  89  Minn.  206,  94  N.  W.  676, 
chapter  252,  p.  308,  Oen.  Laws  1901,  prohib- 
iting and  punishing  the  keeping  of  blind 
pigs  within  the  limits  of  any  prohibition 
district,  was  held  to  be  general  legislation. 
The  court  said:  "True  it  is  that  the  stat- 
nte  places  the  prohibition  districts  of  the 
state  in  a  class  by  themselves;  but  the 
classification  includes  all  localities  and  dis- 
tricts wherein  the  issuance  of  licenses  for 
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the  sale  of  intoxicating  liquors  is  or  may 
be  pri^bited  by  law,  and  the  statute  ap- 
plies equally  to  all  persons  and  places  withih 
such  districts."  In  Le  Toumeau  v.  Hugo, 
90  Minn.  420,  97  N.  W.  115,  it  was  held  that 
an  act  (Qen.  Laws  1901,  chap.  75,  p.  79) 
authorizing  dties  having  a  population  of 
more  than  60,000  to  issue  bonds  to  construct 
a  Inidge  across  any  navigable  canal  in  such 
city  was  a  general  law,  as  it  applied  to  all 
cities  having  the  designated  population,  and 
the  presence  of  the  navigable  canal  was  not 
an  element  of  classification.  In  State  v. 
Ames,  91  Minn.  366,  98  N.  W.  190,  chapter 
161,  p.  154,  Gen.  Laws  1899,  regulating  the 
manner  of  drawing  jurors  in  counties  hav- 
ing a  population  of  200,000,  was  held  con- 
stitutional. The  court  said:  "The  classi- 
fication is  not  arbitrary,  and  is  not  based 
upon  existing  circumstances  only,  but  has 
reference  to  a  condition  which,  in  the  opin- 
ion of  the  legislators,  exists  in  largely  pop- 
ulated counties."  In  State  ex  rel.  Hoffman 
V.  Justus,  91  Minn.  447,  64  LJlJL  610,  103 
Am.  St  Rep.  621,  98  N.  W.  326,  it  was  held 
that  chapter  362,  p.  652,  Gen.  Laws  1903, 
which  prohibited  the  keeping  open  of 
butcher  shops  for  the  sale  of  meats,  and 
other  business  places,  on  any  portion  of 
Sunday,  while  it  authorized  the  selling  of 
tobacco  and  confectioneries,  was  not  such 
an  unreasonable  discrimination  between  oc- 
cupations as  to  make  the  statute  in- 
valid under  the  Constitution.  In  Stees  v. 
Bergmeier,  01  Jlinn.  613,  98  N.  W.  648,  it 
was  held  that  the  different  conditions  sur- 
rounding urban  and  rural  property  was  a 
suifioient  basis  for  a  classification  relating 
to  leases.  Gen.  Laws  1901,  diap.  31,  p.  31. 
The  court  said:  "The  common  law  recog- 
nizes the  distinction,  and  so  does  the  fun- 
damental law  of  our  state  (Const,  art.  1,  } 
16) ;  and  it  has  also  been  noticed  in  the 
opinions  of  this  court.  Johnson  v.  Albertson, 
61  MiniL  333,  63  N.  W.  642;  Kiewert  v.  An- 
derson, 65  Minn.  491,  60  Am.  St.  Rep.  487, 
67  N.  W.  1081.  The  dassiflcation  is  a 
proper  one."  In  State  ex  rel.  Corris- 
ton  V.  Rogers,  03  Minn.  65,  100  N. 
W.  669,  it  was  held  that  a  substan- 
tial distinction  existed  between  cities 
which  have,  and  those  which  have  not,  is- 
sued bonds  for  the  construction  of  an  ar- 
mory. Chapter  83,  p.  107,  Gen.  Laws  1903, 
authorized  cities  having  a  population  of  60,- 
000  or  upwards  to  issue  bonds  for  the  con- 
struction of  an  armory,  but  provided  that 
no  bonds  should  be  issued  under  the  provi- 
sion of  the  act  by  any  city  which  thereto- 
fore had  issued  its  bonds  to  provide  for  the 
purchase  of  a  site  and  the  construction  of 
an  armory  pursuant  to  the  provisions  of 
chapter  33,  p.  84,  Gen.  Laws  1902.  It  was 
held  that  the  dassiflcation  was  within  the 
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provisions  of  the  amendment  of  1899.  Sec- 
tion 36,  art.  4,  of  the  Constitution.  The 
act  under  oonsid«ration  did  not  apply  to  all 
the  cities  having  the  necessary  population 
of  the  class;  but  the  majority  of  the  court 
thought  the  conditions  were  such  as  to  jus- 
tify the  creation  of  a  different  or  sub  dass 
based  upon  the  ciroumatancee  of  the  pre- 
vious issue  of  bonds  for  the  same  purpose 
under  an  earlier  statute. 

(b)  There  are,  on  the  other  hand,  numer- 
ous cases  in  which  legislation  which  clearly 
violated  the  constitutional  provisions  has 
been  held  invalid.  In  Nichols  v.  Walter,  37 
Minn.  264,  33  N.  W.  800,  the  statute  classi- 
fied counties  for  the  purpose  of  locating  the 
county  seat.  Counties  in  which  within  six 
months  the  question  had  been  submitted  to 
a  vote  of  the  people  constitated  one  class, 
and  all  others  another  class.  In  the  former 
m  three-fifths  vote  was  made  necessary  to 
locate  the  county  seat,  while  a  majority  was 
sufficient  in  all  other  cases.  The  court  said : 
"There  is  nothing  in  the  event  which  is  the 
basis  of  classification  which  suggests  any 
necessity  or  propriety  for  a  different  rule." 
The  classification  was  therefore  held  to  be 
purely  arbitrary,  and  the  statute  void.  In 
State  «x  reL  McOue  v.  Ramsey  County,  48 
Minn.  236,  31  Am.  St.  Rep.  660,  61  N.  W. 
112,  it  was  held  that  the  statute  must  treat 
alike  all  of  the  class  to  which  it  applies, 
and  mu«t  bring  within  this  classification  all 
who  are  similiurly  situated  or  subject  to  the 
same  conditions.  Chapter  376,  p.  1027,  8p. 
Laws  1889,  prohibited  the  emission  of  dense 
smoke  within  the  city  of  St.  Paul  with  cer- 
tain limitations  as  to  the  distance,  location, 
and  surroimdingB,  with  the  proviso  that 
"nothing  herein  contained  shall  be  construed 
to  apply  to  manufacturing  establishments, 
using  the  entire  product  of  combustion,  and 
the  heat,  power,  and  light  produced  thereby, 
within  the  building  wherein  the  same  are 
generated,  or  within  a  radius  of  three  him- 
dred  (300)  feet  therefrom."  The  classifica- 
tion was  held  improper.  Mr.  Justice  Van- 
derburgh said:  "The  statute  is  leveled 
against  the  nuisance  occasioned  by  dense 
smoke,  and  it  can  make  no  practical  differ- 
ence in  what  business  the  owners  or  occu- 
pants of  the  buildings  in  which  such 
smoke  is  produced  are  engaged,  or  witether 
the  heat  evolved  from  the  combustion 
of  the  fuel  producing  such  smoke  is  ap- 
plied to  the  generation  of  steam  or  other 
useful  purposes;  or,  further,  whether  steam 
power  is  used  in  manufacturing,  or  is  ap- 
plied to  other  usee,  as  a  grain  elevator  or 
hoisting  apparatus  in  a  warehouse."  In 
State  ex  rel.  Douglas  v.  Ritt,  76  Minn.  681, 
79  N.  W.  636,  the  statute  under  considera- 
tion attempted  to  classify  counties  on  the 
basis  of  population  for  the  purpose  of  de- 
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termining  the  manner  of  dboosing  assessors. 
The  act  (Gen.  Laws  1899,  chap.  140,  p.  139) 
provided  tliat  in  each  county  having  a  pop- 
ulation of  not  less  than  100,000  and  not 
over  186,000  the  county  assessor  should  be 
elected.  It  thus  provided  for  one  county 
assessor  for  the  whole  county,  instead  of 
one  for  each  municipal  division,  as  provided 
by  the  existing  general  laws.  It  was  ad- 
mitted that  population  might  be  a  proper 
basis  for  the  classification  of  counties  for 
the  purpose  of  choosing  assessors;  but,  aa 
there  was  no  apparent  reason  suggested  by 
necessity  or  by  the  difference  in  the  situa- 
tion or  circumstances  of  counties  having  a 
population  of  not  less  than  100,000  and  not 
over  185^09  and  counties  having  a  popula- 
tion of  over  186,000,  the  classification  was 
held  arbitrary  and  incomplete.  It  did  not 
include  all  the  members  of  the  dass,  but 
excluded  some  whose  conditions  and  wants 
rendered  such  legislation  equally  necessary 
and  appropriate  to  them.  Murray  v.  Ram- 
sey County,  81  Minn.  369,  61  L.R.A.  828,  83 
Am.  St.  Rep.  379,  84  N.  W.  103,  is  a  good 
illvistration  of  the  rule  that  classification 
must  rest  on  some  charaoteristie  or  pecul- 
iarity plainly  distinguishing  the  places  in- 
duded  from  those  excluded.  Chapter  260, 
p.  484,  Gen.  Laws  1897,  provided  for  the 
treatment  of  inebriates  at  public  expeniw 
in  coimties  having  60,000  or  more  inhabit- 
ants. Chief  Justice  Start  said:  "Classifi- 
cation on  the  basis  of  population  is  proper 
for  the  purpose  of  legislation  upon  certain 
subjects,  but  not  upon  all;  and  the  pneciae 
question  here  to  be  determined  is  whether 
tliere  is  any  apparent  natural  reason  why 
the  treatment  of  indigent  inebriates  at  the 
expense  of  the  public  should  be  limited  to 
the  counties  liaving  a  population  of  60,000 
or  more  and  all  other  counties  excluded. 
Or,  in  other  words,  is  there  such  a  differ- 
ence between  urban  and  rural  drunkenness 
and  its  consequences  to  the  drunkard,  his 
family,  and  the  public  as  to  naturally  sug- 
gest the  necessity  ...  of  a  classifica- 
tion on  the  basis  of  population  for  the  pur- 
pose of  legislation  upon  the  subject  of  the 
cure,  at  the  cost  of  the  public,  of  indigent 
inebriates."  The  act  was  held  invalid.  In 
Duluth  Bkg.  Co.  V.  Ko<m,  81  Minn.  487,  84 
N.  W.  336,  chapter  290,  p.  626,  Gen.  Laws 
1897,  whidi  provided  for  a  distinctive 
method  for  the  collection  of  taxes  in  coun- 
ties where  the  taxes  for  prior  years  ex- 
ceeded 30  mills  on  the  dollar  of  the  assessed 
valuation  of  all  the  real  estat«,  was  held 
unconstitutional.  The  court  said:  "It 
seems  impossible  to  suggest  any  substantial 
reason  why  classification  for  statutory  pur- 
poses should  be  based  upon  a  comparison  of 
the  total  sum  on  account  of  forfeited  lands 
in  any  one  oounty."    In  State  r.  Walker. 
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63  Minn.  295,  86  N.  W.  104,  chapter  99,  p. 
122,  Gen.  Laws  1897,  which  imposed  a  limit 
as  to  the  amount  of  money  which  certain 
counties  could  raise  by  taxation  each  year, 
was  held  invalid,  as  there  was  nothing  in 
the  situation,  circumstances,  or  inherent 
differences  of  tha  counties  which  suggested 
the  propriety  of  different  legislation  with 
respect  to  these  particular  counties.  The 
classification  was  purely  arbitrary.  In  Het- 
land  V.  Norman  County,  89  Minn.  492,  95  N. 
W.  305,  chapter  133,  p.  101,  Gen.  Laws  1903, 
which  authoriEed  coimties  which  at  the  time 
of  its  passage  had  expended  $7,000  for  build- 
ing a  courthouse  to  issue  bonds  for  comple- 
ing  the  construction  of  the  building,  was 
held  invalid  because  of  the  adoption  of  an 
arbitrary  and  illusive  basis  of  classification. 
The  court  said:  "^t  is  unique,  novel,  and 
the  first  attempt  the  legislature  has  ever 
made  to  adopt  as  a  basis  for  legislation  the 
amount  of  money  expended  for  a  given  pub- 
lic improvement.  .  .  .  Such  a  limitation 
would  clearly  be  an  arbitrary  and  unwar- 
ranted classification,  and  without  the  sem- 
blance of  reason  to  support  it."  In  Webb 
▼.  Downes,  93  Minn.  467,  101  N.  W.  966,  § 
8,  chap.  149,  p.  322,  0«n.  Laws  1895,  which 
provided  that  only  warehousemen  who  were 
licensed  under  the  act  could  sell  personal 
property  to  satisfy  his  lien  thereon,  was 
invalid,  trader  {8  33  and  34,  art.  4,  of  the 
Constitution.  In  Thomas  r.  8t.  Cloud,  9U 
Blinn.  477,  97  N.  W.  128,  chapter  60,  p.  62, 
Gen.  Laws  1903,  authorizing  the  issue  of 
bonds  for  the  repurchase  of  waterwortcs  by 
cities  of  10,000  inhabitants  or  less  which 
bad  owned  the  city  waterworks  and  sold 
the  same  with  a  right  reserved  to  repur- 
chase the  same,  was  invalid,  for  the  reason 
that  it  adopted  an  arbitrary  basis  of  classifi- 
cation. See  State  ▼.  Schraps  <Minn.)  106 
N.  W.  106. 

(c)  There  is  another  class  of  cases  which 
forms  an  exception  to  some  of  the  general 
principles  applied  in  the  preceding  cases. 
When  the  statute  is  remedial  or  curative 
the  classification  is  legal,  if  it  includes 
within  the  class  all  the  subjects  which  are 
affected  by  the  conditions  which  it  is  sought 
to  remedy,  or  the  evils  it  is  sought  to  cure. 
Necessarily  this  class  forms  an  exception  to 
the  general  rule  that  classification  cannot 
be  based  upon  existing  conditions  alone. 
The  very  object  of  the  statute  is  to  remedy 
a  present  condition,  and,  if  possible,  avoid 
its  repetition.  State  ex  rel.  Oblinger  ▼. 
Spaude,  37  Minn.  322,  34  N.  W.  164;  Cobb 
r.  Bord,  40  Minn.  479,  42  N.  W.  396;  Flynn 
r.  Little  Falls  Electric  4  Water  Co.  74 
Minn.  180,  77  N.  W.  38,  78  N.  W.  106;  State 
ex  rel.  Lee  v.  Thief  River  Falls,  76  Minn. 
IB,  78  N.  W.  867;  Alexander  ▼.  Duluth,  77 
Minn.  44S,  80  N.  W.  623;  State  ex  reL  Min- 
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nesota  Loan  &  T.  Co.  t.  Ames,  87  Minn.  23, 
01  N.  W.  18;  Kaiser  v.  Campbell,  90  Minn. 
876,  96  N.  W.  916;  Stata  ex  rel.  Skylling- 
stad  V.  Gunn,  92  Minn.  436,  100  N.  W.  97; 
Merchants'  Nat.  Bank  v.  East  Grand  Forka, 
04  Minn.  246,  102  N.  W.  703;  State  ex  reL 
Young  V.  Henderson  (Minn.)  106  N.  W.  84a 
4.  It  is  settled,  by  the  decisions  of  this 
court  dted  above,  and  by  the  courts  of  other 
states,  that  curative  statutes  or  remedial 
acts  which  apply  to  all  places,  things,  or 
subjects  which  are  affected  by  the  condi- 
tions which  are  to  be  remedied  are  not  spe- 
cial acta  within  the  meaning  of  the  consti- 
tutional prohibitions.  Innumerable  acts  of 
this  character  appear  in  the  statute  books. 
In  Stata  ex  reL  Oblinger  v.  Spaude,  supra, 
it  appeared  that  the  village  of  Gaylord  had 
attempted  to  incorporate  under  chaptar  78,, 
Pl  72,  Laws  1883.  The  act  was  subsequently 
held  unconstitutional  because  it  attempted 
to  delegata  legislative  powers  to  the  dis- 
trict court.  Chapter  231,  p.  305,  Laws  1885, 
was  then  enacted  for  the  purpose  of  validat- 
ing the  Incorporation  of  sudi  villages.  It 
declared  that  all  villages  which  Itad  at- 
tempted to  incorporate  under  the  act  before 
the  decision  was  announced  "are  hereby  duly 
incorporated  as  villages,  with  the  same  ter- 
ritorial boundaries  specified  in  the  order  or 
judgment  of  the  district  court  declaring  any 
such  village  to  be  an  incorporated  village 
under  the  provisions  of  said  act;  and  all 
such  villages  shall  possess,  and  are  hereby 
endowed  with,  all  the  franchises,  righti, 
powers,  and  privileges,  and  subject  to  the 
duties  in  said  act  enumerated  and  contem- 
plated," et&  It  was  contended  that  this 
act  was  void  because  in  conflict  with  }§  33 
and  84  of  article  4  <^  the  Constitution. 
But,  said  Chief  Justice  GilfiUan:  '^ta  op- 
eration is  not  confined  to  any  part  of  the 
state.  Whenever  in  any  part  of  the  state 
there  is  a  village  that  oomes  within  its 
classification,  it  operates.  A  law  to  be  gen- 
eral need  not  operate  alike  upon  all  the  in- 
habitants of  the  state,  <w  all  the  cities,  or 
•11  the  villages  in  the  state.  To  require 
that  would  be  utterly  impracticable.  A  law 
is  general  which  operates  alike  upon  all  the 
inhabitants,  or  all  the  cities,  or  all  the  vil- 
lages, or  othM-  subjects,  of  a  class  of  such 
subjeots  of  legislation.  That  for  the  pur- 
pose of  legislation  it  may  be  necessary  to 
make;  and  that  the  legislature  may  make, 
such  classification,  is  undoubted.  The  only 
practical  limitation  to  this  power  is  that 
the  classification  shall  be  based  upon  some 
natural  reason, — some  reason  suggested  by 
npressity,  by  some  difference  in  the  situa- 
tion and  circumstances  of  the  subjects  clas- 
sified suggesting  the  neoeesity  of  different 
legislation  with  respect  to  them,— and  shall 
not  be  merely  arbitrary,  with  no  apparent 
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reason  except  a  desire  to  evade,  under  the 
forms  of  a  general  law,  the  constitutional 
inhibition  of  special  legislation.  The  act  of 
1883  was  not  contrary  to  the  provisions  of 
the  Constitution  above  quoted.  Had  it  been 
valid  in  other  respects,  and  the  incorpora- 
tion of  villages  under  it  had  failed  by  rea- 
son of  omitting  some  of  its  provisions,  a 
curative  act,  like  the  act  of  188S,  if  it 
reached  all  villages  within  that  preddca- 
ment,  could  hardly  have  been  called  a  spe- 
cial law  within  the  meaning  of  the  Consti- 
tution. A  law  curing  certain  defects  in  the 
execution  or  record  of  deeds,  though  its  op- 
eration would,  of  course,  be  confined  to 
deeds  or  records  with  aneh  defects,  would, 
if  it  included  all  of  that  class,  be  a  gen- 
eral, and  not  a  special,  law.  We  think  the 
act  of  1885  is  valid." 

In  Flynn  v.  Little  Falls  ElecUic  &  Water 
Co.  74  Minn.  180,  192,  77  N.  W.  38,  78  N. 
W.  106,  chapter  191,  p.  326,  Laws  1893,  was 
attacked  as  special  legislation.  The  court, 
by  Mr.  Justice  Mitchell,  said:  "The  ground 
of  attack  is  that  the  classification  adopted 
by  the  act  is  aorbitnury.  We  think  that 
oounsel  for  the  plaintiff  have  overlooked  the 
fact  that  this  is  merely  a  curative  act,  in- 
tended to  provide  for  a  temporary  object, 
to  wit,  the  legalizing  of  a  certain  class  of 
existing  village  ordinances  and  contracts. 
Fat  such  a  purpose,  a  really  distinctive  class 
may,  and  often  must,  be  ba«ed  upon  exist- 
ing temporary  circumstances.  Cobb  v.  Bord, 
titpra;  Iowa  R.  Land  Co.  v.  Soper,  39  Iowa, 
112.  Hence,  the  act  is  not  subject  to  the 
•bjeotion  of  being  special  legislation,  if  it 
in  fact  includes  all  existing  village  ordi- 
nances and  contracts  similarly  situated  as 
respects  the  subject  and  object  of  the  act." 
In  State  ex  reL  Lee  v.  Thief  River  Falls, 
supra,  as  to  chapter  81,  p.  88,  Laws  1897, 
which  attempted  to  legalize  the  incorpora- 
tion of  all  cities  theretofore  organized,  or 
attempted  to  be  organized,  under  the  first 
21  sections  of  chapter  8,  pp.  18-21,  Laws 
1895,  Chief  Justice  Start  said:  "The  act 
is  a  curative  statute,  and  was  intended  to 
legalize  the  incorporation  of  a  certain  class 
of  de  faoto  municipal  corporations.  It  ap- 
plies to  and  operates  uniformly  upon  all 
cities  of  the  class  designated  in  the  statute, 
and  the  basis  of  cIassificai!>on  adopted  is 
dearly  a  valid  one.  It  is  therefore  a  gen- 
eral, and  not  a  special,  law,  and  is  consti- 
tutional." • 

Alexander  v.  I>ulttth,  77  Minn.  445,  80 
N.  W.  623,  applies  a  similar,  if  not  identical, 
principle.  Chapter  60,  p.  47,  Laws  1899,  liu- 
thorized  cities  of  a  certain  class  to  issue 
bonds  to  take  up  their  floating  indebtedness, 
and  this  was  held  a  general  law  because  its 
purposes  were  temporary  and  remedial  only. 
The  court  said:  "It  must  be  oonoedsd  that 
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such  are  the  provisions  of  the  act,  and  that 
it  does  not  necessarily  operate  alike  upon 
all  cities  having  a  population  of  more  than 
50,000  at  the  date  of  the  passage  of  the  act, 
nor  upon  cities  which  thereafter  acquired 
such  population.  The  rule  is  well  settled 
that  classification  with  a  view  to  the  enact- 
ment of  general  laws  must  not  be  based 
upon  existing  circumstances  only,  or  those 
of  limited  duration,  except  where  the  ob- 
ject of  the  law  is  itself  a  temporary  one. 
The  exception  to  the  rule  is  as  firmly  es- 
tablished as  the  rule  itself,  and  a  distinc- 
tive class  may  be  based  upon  existing  con- 
ditions, when  the  purposes  of  the  law  are 
temporary  only.  Cobb  v.  Bord,  supra; 
State  ex  rel.  Courthouse  &  City  Hall  Comrs. 
T.  Cooley,  66  Minn.  648,  68  N.  W.  150; 
Flynn  v.  Little  Falls  Electric  &  Water  Co. 
74  Minn.  180,  77  N.  W.  38,  78  N.  W.  106; 
State  ex  reL  Lee  v.  Thief  River  Falls  and 
Iowa  R.  Land  Co.  v.  Soper,  supra;  32  Am. 
L.  Reg.  851."  After  stating  that  all  exist- 
ing conditions  are  not  a  proper  basis  of  clas- 
sification, although  the  purpose  sought  be. 
temporary,  the  court  continued:  "The  or- 
igin or  ca\ise,  however,  of  the  existing  con- 
ditions, whether  it  be  unforeseen  disaster 
or  official  incompetency,  goes  not  to  the 
power  of  the  legislature  to  make  them  the 
basis  of  classification,  but  to  the  propriety 
of  doing  so.  If  we  keep  in  mind  these  gen- 
eral principles  while  reading  the  act  in  ques- 
tion, our  attention  is  at  once  challenged 
by  the  fact  that  it  is  a  complete  and  inde- 
pendent law,  and  that  the  basis  of  dassi- 
Bcation  is  an  existing  condition, — that  is, 
the  present  floating  indebtedness  of  the  cities 
of  the  state  having  a  population  of  over 
60,000, — ^and  that  its  purposes  are  only  tem- 
porary and  remedial;  and,  further,  that  the 
act  recognizes  that  the  continuance  of  a 
floating  debt  of  such  cities  in  excess  of  their 
incomes  is  an  evil  which  ought  promptly  to 
be  remedied,'  but  not  repeated  in  the  fu- 
ture." 

In  State  ex  rel.  Minnesota  Loan  t  T.  Co. 
V.  Amea,  87  Minn.  23,  91  N.  W.  18,  the  act 
in  question  (chapter  134,  p.  166,  Gen.  Laws 
1901)  provided  that  the  city  council  in  every 
city  of  the  state  now  or  hereafter  having 
50,000  inhabitants  may,  upon  certain  con- 
ditions, issue  bonds  for  the  purpose  of  an- 
ticipating local  improvements  when  special 
assessments  are  to  be  made  upon  the  prop- 
erty benefited.  The  bonds  were  to  be  sold 
and  the  proceeds  placed  in  a  special  fund 
to  be  used  for  the  temporary  payment  of 
the  expenses  of  such  improvements.  It  fur- 
ther provided  that  "no  bonds  shall  be  is- 
sued imder  the  provisions  of  this  act  after 
the  expiration  of  six  months  from  the  time 
of  the  approval  of  this  act."  The  act  was 
held  to  be  remedial  and  valid  under  the  an- 
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thority  of  Alexander  v.  Duluth,  supra.  The 
rule  waa  again  applied  in  State  ex  reL  Skyl- 
lingstad  t.  Gnnn,  92  Minn.  436,  100  N.  W. 
97.  A  board  of  county  commissioners  of 
Fine  county  directed  the  construction  of  a 
highway  under  the  authority  supposed  to 
be  conferred  by  chapter  302,  p.  712,  Laws 
1895.  Warrants  were  issued  to  the  con- 
tractor, who  presented  them  to  the  county 
treasurer,  by  whom  they  were  indorsed: 
"Presented  for  payment.  Sept  28th,  1896. 
Not  paid  for  want  of  funds."  The  statute 
was  held  imconstitrutional,  and,  la  view  of 
the  hardships  resulting,  the  legislature  en- 
acted chapter  181,  p.  253,  Laws '1901,  enti- 
tled: "An  Act  to  Authorize  County  Com- 
missioners to  Issue  Certificates  of  Indebted- 
ness in  Certain  Cases."  This  statute  pro- 
vided that  in  all  cases  where  any  publie 
highway  theretofore  laid  out  by  the  com- 
missioners Of  any  coimty  pursuant  to  chap- 
ter 302,  p.  712,  Laws  1895,  and  for  the  con- 
struction of  which  orders  have  been  drawn 
apon  the  county  treasurer  for  the  whole  or 
cuiy  part  of  tlie  contract  price,  and  pre- 
sented for  payment,  and  indorsed,  "Not  paid 
for  want  of  funds,"  for  the  payment  of 
which  no  provisi<-n  has  been  made, — ^they 
•hall  become  a  lawful  indebtedness  of  such 
county.  The  commissioners  were  also  au- 
thorized to  issue  and  negotiate  certificatei 
of  indebtedness  of  the  county  for  apioimts 
sufficient  to  take  up  and  pay  such  orders. 
It  was  claimed  that  the  act  was  void  aa 
special  legislation,  because  it  singled  out 
those  cases  where  the  holders  had  presented 
their  warrants  or  orders  to  the  county 
treasurer,  and  had  them  indorsed,  "Not  paid 
for  want  of  funds;"  and  makes  them  a  law- 
ful indebtedness  of  the  counties  while  all 
other  warrants,  orders,  and  bonds  remain 
▼oid,  even  though  they  may  have  been  is- 
sued for  the  same  purpose  and  even  to  th« 
same  man.  But  the  court,  by  Chief  Justic* 
Start,  said:  "We  do  not  in  fact  know,  and 
have  no  means  of  knowing,  whether  thera 
were  similar  orders  outstanding  which  had 
never  been  presented  for  payment.  The 
presumption  is  that  there  were  not,  and 
that  all  orders  would,  in  the  ordinary  course 
of  business,  be  presented  and  indorsed  aa 
the  act  provided.  The  act  is  a  remedial 
one,  and  applies  to  all  counties  of  the  state 
which  have  established  roads  and  issued  or- 
ders for  their  construction,  under  the  pro- 
visions of  the  act,  for  which  no  provisiop 
for  their  pas^ment  has  been  made.  The  ex- 
isting conditions  which  are  made  the  basi> 
of  this  classification  are  such  as  to  suggest 
a  practical  necessity  and  a  manifest  pro- 
priety for  different  legislation  with  reference 
to  such  counties  than  would  be  necessary 
or  propw  for  the  whole  state.  We  there- 
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fore  hold  that  the  dassification  was  proper, 
and  that  the  act  is  not  special  legislation." 

That  statutea  which  are  intended  to  cure 
some  particular  condition  are  not  regarded 
aa  special  legislation  is  illustrated  by  th« 
recent  case  of  Merchants'  Nat.  Bank  v.  East 
Grand  Forks,  94  Minn.  246,  102  N.  W.  703. 

In  State  v.  Sqrires,  26  Iowa,  340,  it  was 
held  that,  while  the  legislature,  in  view  of. 
the  provision  of  the  state  Constitution, 
could  not  pass  a  special  law  incorporating 
an  independent  school  district,  it  neverthe- 
less had  the  power  to  pass  a  curative  act 
legalizing  the  defective  organization  of  a 
school  district  already  in  existence  imder  tha 
general  law  authorizing  the  creation  of  in- 
dependent districts.  The  Constitution  of 
Iowa  (article  3,  i  30)  provides  that  the  gen- 
eral assembly  shall  not  pass  any  local  or 
special  laws  for  laying  out,  opening,  and 
working  roads  and  highways,  etc.  "In  all 
other  cases  where  a  general  law  can  be  made 
applicable  all  laws  shall  be  general  and  of 
uniform  operation  throughout  the  state." 
This  prohibition  in  the  enumerated  cases  i« 
hald  to  be  absolutei  State  ex  rel.  West  v. 
Dee  Moines,  96  Iowa,  521,  31  L.R.A.  186,  59 
Am.  St.  Rep.  381,  65  N.  W.  818.  In  Fair 
V.  Buss,  117  Iowa,  164,  90  N.  W.  527,  it  ap- 
peared that  the  board  of  supervisors  of  Ida 
county  had  established  a  highway  without 
personal  notice  to  the  landholders,  as  re- 
quired by  S  936,  Code  1873.  The  acts  of  th* 
supervisors  were  therefore  void;  but  th* 
general  aasembly  thereafter  passed  an  act 
which  redted  in  detail  all  the  proceedings 
of  the  supervisors  in  the  particular  case, 
and  provides:  "That  the  establishing  and 
locating  of  all  highways  and  proceedings 
and  acts  of  the  board  of  supervisors  .  .  . 
of  Ida  coimty,  Iowa,  in  establishing  high- 
ways by  said  order  of  the  board  of  super- 
visors on  the  6th  day  of  June,  1876,  be  and 
the  same  is  hereby  legalized  and  declared 
valid  and  binding  in  all  respects  the  same 
aa  if  the  law  had  been  strictly  9omplied 
with."  Mr.  Justice  Sherwin  said:  "There 
is  nothing  in  the  claim  tnat  lO  was  local  leg- 
islation. While  the  legislature  may  not 
have  had  the  power  to  {^escribe  one  sort  of 
notice  in  one  county  and  another  in  t£e 
next,  after  the  act  was  done,  it  was  within 
its  constitutional  power  to  legalize  that  par- 
ticular act,  because  it  could  not  be  made  of 
{<eij|eral  application  at  that  time." 

Gdvene  v.  Hillsborough  County,  46  Fla. 
502,  35  So.  88,  very  closely  resembles  the 
case  at  bar.  The  commissioners  of  Hills- 
borough county  had  attempted  to  issue  cer- 
tain bonds,  but  had  been  enjoined  because 
of  certain  irregularities  in  the  resolutions 
of  the  board  upon  which  the  proposed  is- 
sue was  based.  The  legislature  then  passed 
an   act    "To    Legalize   and   Validate    An; 
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County  Bonds  Heretofore  Favorably  Voted 
UpMt  and  Aftervarda  Advertised  for  Sale 
by  Any  County  in  the  State  of  Florida  for 
the  Purpose  of  Construction  of  Macada- 
mized Roads,"  etc.  Laws  19U3,  ohap.  5253, 
p.  248.  It  provided  that,  "whenever  any 
county  bonds  for  the  purpose  of  construct - 
ing  macadamized  and  other  hard-surfaced 
,  highways  in  such  county,  and  to  fund  the 
outstanding  indebtedness  of  such  county,  or 
for  either  or  both  such  purposes,  shall  have 
been  heretofore  favorably  voted  for  at  a 
county  election  held  for  such  purpose,  and 
afterwards  advertised  for  sale,  such  bonds 
be,  and  are  hereby,  declared  legal  and  valid," 
etc.  Mr.  Justice  Maxwell  said:  "The  sec- 
ond objection  raised  to  the  curative  act  of 
the  legislature  is  tiiat,  while  in  form  a  gen- 
eral act,  ii  is  in-  fact  special  and  obnoxious 
to  the  ^ovision  of  f  20  of  article  3  of  the 
Constitution.  .  .  .  The  contention  that 
the  act  is  special  rests  upon  the  allegations 
in  the  bill  that  it  applies  only  to  past  trans- 
actions, and  that  it  affects  only  Hillsbor- 
ough county  and  these  particular  bonds; 
tha.t  Hillsborough  county  was  the  only 
county  in  the  state  attempting  to  issue 
bonds  for  the  purposes  mentioned,  and  that 
this  was  known  to  the  legislature  in  pass- 
ing the  act;  and'  that  no  other  county  in 
the  state  can  .  .  .  bring  itself  within 
the  provisions  of  the  act.  These  allega- 
tions, of  course,  upon  demurrer  to  the  bill, 
«re  to  be  taken  as  true.  The  question  then 
presented  is  whether  such  legislation  is  spe- 
cial legislation  for  one  county,  or  general 
l^slation  founded  upon  a  reasonable  and 
legitimate  basis  of  dassittcation;  and,  if  the 
latter,  whethw  it  will  still  retain  this  char- 
acter, though  but  one  county  is  embraoed 
within  the  class  to  which  the  act  applies. 
The  counties  to  which  the  act  applies  are 
those  where  the  proposed  issue  has  been  fa- 
vorably voted  upon  at  a  coimty  election 
held  for  that  purpose,  and  afterwards  ad- 
vertised for  sale;  in  other  words,  to  counties 
where  the  proposed  issue,  even  though  char- 
acterized by  some  irregularity  of  procedure, 
is  acceptable  to  the  people  of  the.  county 
who  have  ratified  it,  and  to  the  officials  of 
the  county  who  have  proceeded  to  carry  the 
public  will  into  effect.  This  seems  a  rea- 
sonable basis  of  classification."  See  also 
Ex  parte  Wells,  21  Fla.  280;  Bloxham  v. 
Florida  C.  &  P.  R.  Co.  36  Fla.  626,  17  Bo. 
902.  * 

The  rule  that  curative  acts  are  not  neces- 
sarily special  legislation  was  approved  by 
the  Supreme  Court  of  the  United  States  in 
Read  v.  Plattsmowth,  107  U.  S.  668,  27  Ii. 
ed.  414,  2  Sup.  Ct.  Rep.  208.  The  city  of 
Plattsmouth,  without  authority  of  law,  is- 
sued bonds  for  the  purpose  of  raising  money 
to  construct  a  high-school  building.  The 
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legislature  thereafter  pcMsed  an  act  enti- 
tled: "An  Act  to  Legalize  the  Proceedings 
of  the  CSty  Council  of  the  City  of  Platts- 
mouth in  Reference  to  the  Construction  of 
a  High-School  Building."  The  Constitution 
of  the  state  forbade  the  legislature  to  pass 
any  special  act  conferring  corporate  power. 
"It  is  contended,"  says  Mr.  Justice  Mat- 
thews, "that  tiie  act  in  question,  by  legal- 
izing the  bonds  of  the  city,  void  because  it 
had  no  power  to  issue  them,  is  legally  equiv- 
alent to  an  act  conferring  upon  the  city 
power  to  issue  bonds,  whidi  is  conferring 
corporatft  power,  and,  being  a  special  act, 
is  therefore  unconstitutional.  But  this  con- 
clusion we  cannot  adopt.  .  .  .  The  stat- 
ute operates  upon  the  transaction  itself, 
which  had  alrea4y  previously  been  consum- 
mated, and  seeks  to  give  it  a  character  and 
effect  different  in  its  legal  aspect  from  that 
which  it  had  when  it  was  in  fieri."  In  sup- 
port of  the  proposition  that  the  legislature, 
without  constitutional  power  to  pass  a  spe- 
<nal  law,  could  yet  pass  a  curative  act  le- 
galizing a  defectively  organized  school  dis- 
trict, the  court  cited  with  approval  Stats  t. 
Squires,  supra. 

The  judgment  appealed  fnHn  is  therefore 
afilimsd. 
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STATE  OF  MISSISSIPPI  EX  REL.  J.  ». 
GREAVES,  District  Attorney, 

V. 

J.  J.  HENRY,  Warden  of  Penitential^. 

(87  Mias.  125,  40  So.  152.) 

Convict — state  farm — riffht  to  lease. 

1.  The  purchase  of  fMms  for  the  work- 
ing of  state  convicts  is  not  required  by  a 
constitutional  provision  that  the  legislature 
may  place  the  convicts  on  a  state  farm,  and 
"may  buy  farms  for  that  purpose." 
Statute — construction — may  and  shall. 

2.  "May"   is    not   to   be   construed   •• 


Case  Note. — ^When  "may,"  in  oonstitn- 
tional  or  statutory  provision,  deemed  to  be 
mandatory. — The  word  "may,"  though  in  its 
natural  and  primary  significance  permissive, 
and  not  mandatory,  has  in  a  large  niunber 
of  cases  been  construed  as  mandatory,  and 
equivalent  to  "must"  or  "shall."  It  is  possi- 
ble here  to  give  only  some  of  the  statements 
of  the  general  rule  governing  the  oonstruc- 
tion  of  the  word,  and  a  few  illustrative  cases 
in  which  the  word  has  been  construed  to  be 
mandatory,  and  others  in  which  it  has  been 
construed  to  be  permissive. 

The  statement  in  Rex  v.  Barlow,  2  Salk, 
609,  that,  where  a  statute  directs  the  doing 
of  a  thing  for  the  sake  of  the  public  good, 
the  word  "may"  is  the  same  as  the  word 
"shall,"  has  frequently  been  repeated  in  sub- 
stance as  embodying  the  general  rule  on  the 
subject.  L  V»r» 

The  following  statement  <n-^VUNr^e  by 
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"shall"  In  a  oonBtltntional  provision,  unless 
from  the  whole  context  the  purpose  plainly 
appesTS  that  it  shall  be  mandatoiy. 
CosTict — state  farm— lease. 

3.  The  legislature  ftay  leas«  farms  on 
which  to  woMc  convicts,  under  a  constitu- 
tional provision  that  it  may  place  convicts 
on  state  farms,  and  "may  buy  farms  for 
that  purpose." 

Lease. 

4.  A  lease  of  land,  and  not  a  hiring  of 
eonricts,  is  effected  by  a  contract  reciting 
that  the  board  of  control  has  agreed  to  work 
a  plantation,  and  is  to  pay  to  the  owner  all 
the  oropa  after  deducting  a  certain  amount 
which  tae  owner  guarantees  shall  b*  nised. 
State  board— control  by  court. 

6.  The  action  of  the  board  of  c<mtrol 
leasing  land  on  which  to  work  state  convicts 


is  not,  even  though  corruption  is  charged, 
subject  to  the  control  of  the  courts,  when  it 
is  m  the  exercise  of  the  discretkm   com- 
mitted to  it  by  the  legislature. 
Pleadinj; — condvsion — demurrer. 

6.  An  allegation  in  a  pleading  that  land 
is  not  being  opened  as  rapidly  as  practicable, 
and  that  all  convicts  can  be  profitably  em- 
ployed, is  a  mere  conclusion  not  admitted 
by  demurrer. 

(Whitfield,  Ch.  J.,  d!Bsents.f 

(March  S,  1906.) 

APPEAL  by  relator  from  a  judgment  of  the 
Circuit  Court  for  Hines  County  dis- 
missing a  petition  for  a  writ  of  mandamus 
to  compel  the  warden  of  the  penitentiary  to 


Chancellor  Kent  in  Newburgh  &  C.  Tump. 
Road  V.  Miller,  6  Johns.  Ch.  101,  0  Am. 
Dee.  274,  has  also  been  frequently  quoted 
with  approval:  "And,  in  respect  to  statutes, 
the  rule  of  construction  seems  to  be  that  the 
word  'may'  means  'must'  or  'shall'  only  in 
cases  where  the  public  interest  and  rights 
are  concerned,  and  where  the  public  or  third 
persons  have  a  claim  de  jure  that  the  power 
should  be  exercised." 

See,  among  other  cases  which  have 
adopted  this  statement  of  the  rule,  Stoeckle 
▼.  Lewis  (Del.  Ch.)  38  AtL  1059;  Bansemer 
T.  Mace,  18  Ind.  27,  81  Am.  Dec.  344;  Down- 
ing V.  Oskaloosa,  86  Iowa,  352.  53  N.  W. 
256;  Seiple  v.  Elizabeth,  27  N.  J.  L.  407; 
Rains  v.  Herring,  68  Tex.  468,  5  S.  W.  369. 

In  Cutler  v.  Howard,  9  Wis.  309,  Dixon, 
Ch.  J.,  after  staimg  the  rule  as  laid  down  by 
Chancellor  Kent,  said  that  the  cases  fully 
established  the  doctrine  that,  when  publio 
corporations  or  officers  are  authorized  to  per- 
form an  act  for  others,  which  benefits  them, 
then  the  corporations  or  officers  are  bound  to 
perform  the  act;  the  power  is  given  to  them 
not  for  their  own  benefit,  but  for  the  benefit 
of  those  in  whose  behalf  they  are  called 
upon  to  act,  and  such  is  presumed  to  be  the 
legislative  intent.  In  such  cases  they  have 
a  claim  de  jure  to  the  exercise  of  the  power; 
but,  where  the  act  to  be  done  is  not  clearly 
beneficial  to  the  public  or  third  persons,  the 
exercise  of  the  power  is  held  to  be  dis- 
cretionary. 

The  rule  on  the  subject  was  thus  stated 
by  the  United  States  Supreme  Court  in  Rock 
Island  County  v.  United  States,  Wall.  435, 
18  L.  ed.  419:  "The  conclusion  to  be  de- 
duced from  the  authorities  is  that,  where 
power  is  given  to  public  officers,  in  the  lan- 

Cige  of  the  act  before  us,  or  in  equivalent 
guage, — whenever  the  public  interest  or 
individual  rights  call  for  its  exercise, — the 
language  used,  though  permisBive  in  form, 
is  in  fact  peremptory.  ^Yhat  they  are  em- 
powered to  do  for  a  third  person  the  law  re- 
quires shall  be  done.  The  power  is  given, 
not  for  their  benefit,  but  for  his.  It  is 
placed  with  the  depositary  to  meet  the  de- 
mands of  rij^ht  and  to  prevent  a  failure  of 
nustice.  It  is  given  as  a  remedy  to  those 
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entitled  to  invoke  its  aid,  and  who  would 
otherwise  be  remediless.  In  all  such  cases 
it  ia  held  that  the  intent  of  the  legislature, 
which  is  the  test,  was  not  to  devolve  a  mere 
discretion,  but  to  impose  'a  positive  and 
absolute  duty.'" 

In  Cain  v.  Syracuse,  96  N.  Y.  83,  Judge 
Finch  said:  "We  must  consider  the  nature 
and  scope  of  the  duty,  and  in  so  doing  must 
not  be  misled  by  the  test  which  makes  per- 
missive words  absolute  and  a  command. 
That  test  is  applicable  only  to  solve  a  doubt 
and  determine  between  a  ministerial  and 
judicial  duty  when  such  duty  may  possibly 
belong  to  either  class,  but  will  not  serve  to 
make  a  duty  which  is  inherently  and  inevita- 
bly discretionarv,  nevertheless  ministerial 
because  the  public  have  an  interest  in  its  ex- 
ercise or  the  rights  of  individuals  may  be  ' 
affected  by  it. 

In  People  ex  reL  Oomstock  ▼.  Syracuse, 
69  Hun,  268,  12  N.  Y.  Supp.  890  (Affirmed  in 
128  N.  Y.  632,  29  N.  E.  146),  it  is  said: 
"The  decisions  holding  that  permissive 
words  should  sometimes  be  construed  as 
mandatory  have  been  based  upon  the  sup- 
posed intent  of  the  legislature.  While  many 
general  expressions  luive  been  used  which, 
when  taken  alone,  might  seem  to  indicate 
that  the  word  'may*  or  words  of  similar  im- 
port should  be  construed  as  mandatory 
when  the  public  interest  or  the  rights  of  in- 
dividuals are  involved,  independent  of  any 
question  of  legislative  intent,  still,  when 
the  cases  are  examined  it  will  be  seen  that 
such  construction  has  prevailed  only  in  cases 
where  the  statute  under  consideration,  when 
taken  as  a  whole,  and  viewed  in  the  light  of 
surroimding  circumstances,  indicated  a  pur- 
pose on  the  part  of  the  legiriature  to  enact 
a  law  mandatory  in  its  character." 

Some  of  the  cases  disclose  a  tendency  just 
the  reverse  of  that  indicated  in  the  above 
quotation,  and,  while  formally  adopting  the 
intention  of  the  legislature  as  the  criterion, 
give  a  mandatory  construction  to  the  word 
because  of  what  the  court  deemed  the  neces- 
sity of  the  case,  and  in  spite  of  the  obvious 
intention  to  the  contrary  manifested  by  the 
terms  of  the  statute  itself.  For  instance, 
in  Rock  Island  County  t.  United  States, 
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remove  all  convicU  from  the  Sandy  Bayou 
plantation,  which  had  been  leased  for  their 
employment.    AfSrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alexander  &  Alexander  and 
George  B.  Power,  for  appellant: 

There  was  no  lease. 

18  Am.  &  Eng.  Enc.  Law,  p.  597 ;  2  Kent, 
Com.  585;  1  Washb.  Real  Prop.  p.  605;  Har- 
rison V.  Ricks,  71  N.  C.  7;  Doiy  v.  Heth,  52 
Miss.  535;  Betto  v.  Ratliff,  50  Miss.  569; 
Taylor,  Land.  &  T.  f  24a;  Moser  v.  Lower,  48 
Mo.  App.  85;  Alwood  t.  Ruclcman,  21  111. 
L'OK);  1  Hill,  Real  Estate,  chap.  IS  i  24; 
Porter  v.  Chandler,  27  Minn.  301,  7  N.  W. 
142. 

Messrs.  J.  B.  Greaves,  J.  A.  P.  Campbell, 
and  Frank  Johnston  also  for  appellant. 


Messrs.  WiUiamson,  Wells,  &  Peyton,  for 
appellee: 

The  duties  of  the  board  of  control  are 
executive,  and  involve  the  exercise  of  discre- 
tion. ' 

Mississippi  ▼.  Johnson,  4  Wall.  498,  18  L. 
ed.  440;  Swan  v.  Gray,  44  Miss.  393;  State 
ex  rel.  Taylor  v.  Lord,  28  Or.  498,  31  L.R.A. 
473,  43  Pac.  471. 

The  writ  of  mandamus  cannot  be  used  to 
establish  a  legal  right,  but  it  must  be  one 
which  is  already  established. 

Fitch  T.  McDiarmid,  26  Ark.  482;  United 
States  ex  rel.  White  v.  Bayard,  6  Maokey, 
428;  People  ex  rel.  Harlees  v.  Hatch,  S3  III. 
0;  Swann  v.  Work,  24  Miss.  439;  State  ex 
rel.  Thomas  v.  Williams,  99  Mo.  291,  12  S. 
W.  906 ;  People  ex  rel.  Waters^  v.  Emigration 


supra,  the  court,  while  stating  that  the  in- 
tent of  the  legislature  was  the  test,  never- 
theless held  that  a  atatute  providing  that 
the  board  of  supervisors  of  counties  owing 
debts  in  excess  of  their  apparent  revenues 
"may,  if  deemed  advisable,"  levy  a  special 
tax  for  the  purpose  of  liquidating  such 
debts,  was  mandatory,  and  not  permissive. 
That  construction  was  doubtless  in  the  in- 
terests of  right  and  justice;  but  it  is  diffi- 
cult to  luderstand  how  a  mandatory  intent 
could  properly  be  imputed  to  a  legislature 
which  not  onlv  employed  the  permissive 
word  "may,"  but  added  the  permissive 
phrase  "if  deemed  advisable."  As  a  matter 
of  fact,  in  many,  if  not  most,  cases  the 
courts  are  influenced  more  by  what  in  their 
opinion  the  legislature  ought  to  have  in- 
tended, rather  than  by  its  actual  intent  as 
manifested  by  the  terms  or  context  of  the 
statute  under  construction;  and  while  the 
rules  formulated'  upon  the  subject  have  ex- 
erted some  influence  in  determining  whether 
the  word  is  to  be  given  a  permissive  or  man- 
datory aense,  the  question  has  generally 
turned  very  largely  upon  the  terms  of  the 
particular  statute  under  construction,  and 
even  more  upon  the  nature  of  the  subject 
to  which  it  related;  and  the  decisions  have 
been  often  determined,  or  at  least  greatly  in- 
fluenced, by  the  opinion  of  the  court  on  the 
question'  whether  the  performance  of  the 
particular  act  or  duty  to  which  the  statu- 
tory provision  in  question  referred  should 
have  been  absolutely  commanded,  or  was 
properly  left  discretionary  as  the  term 
"may"  literally  implies. 

In  one  case  at  least, — ^Pueblo  County  v. 
Smith,  22  Colo.  634,  33  L...JL  465.  46  Pac. 
357, — the  word  was  given  a  mandatory  con- 
struction in  order  to  avoid  a  constitutional 
objection.  ' 

In  State  ex  rel.  Kyger  v.  Holt  County  Ct. 
Justices,  39  Mo.  521,  it  is  said  that,  in  con- 
struing statutes,  the  word  "may"  will  be 
considered  as  mandatory  only  for  the  pur- 
pose of  sustaining  or  enforcing,  but  not  for 
the  purpose  of  creating  a  right. 

The  following  statutory  provisions  which 
have  been  held  mandatory  notwithstanding 
the  use  of  the  word  "may"  are  illustrative 
6L.R.A.(N.S.) 


of  the  great  number  of  instances  of  the 
same  kind: 

A  provision  that  a  villa^  "may"  levy 
taxes  annually  to  pay  the  interest  on  the 
public  debt.  Kent  v.  United  States,  51  C. 
C.  A.  189,  113  Fed.  232. 

A  provision  that,  upon  complaint,  railroad 
commissioners  "may"  make  inquiries  and  de- 
termine whether  schedules  of  rates  adopted 
by  carriers  are  reasonable.  Winsor  Coal  Co. 
V.  Chicago  &  A.  R.  Co.  52  Fed.  716. 

A  provision  that  taxes  paid  more  than 
once,  or  erroneously  or  illegally  paid,  "may," 
by  order  of  the  board  of  supervisors,  be  re- 
funded. Hayes  v.  Los  Angeles  County,  99 
Cal.  74,  33  Pac.  766. 

A  provision  that,  if  accused  shall  make  an 
affidavit  that  he  cannot  have  a  fair  trial  by 
reason  of  the  prejudice  of  the  judge,  the 
judge  Of  the  court  where  the  indictment  ia 
pending  "may"  call  another  judge.  State  v. 
Kent,  4  N.  D.  577,  27  L.ILA.  686,  62  N.  W. 
631.  So  in  Kansas  P.  R.  Co.  v.  Reynolds, 
8  Kan.  623,  the  word  "may,"  in  a  statutory 
provisi<m  for  change  of  venue,  was  held 
mandatory. 

A  provision  that  a  garnishee  "may,"  if  re- 
quired by  plaintiff,  be  examined  orally.  Ex 
parte  Cincinnati,  S.  &  M.  R.  Co.  78  Ala.  258. 

A  provision  that  a  chattel  mortgage 
"may"  be  acknowledged  before  a  justice  of 
the  peace  of  the  town  or  district  where  the 
mortgagor  resides.  Tieknor  v.  McClelland, 
84  III.  471. 

A  provision  that  the  court  "may"  appoint 
three  commissioners  to  determine  the  loca- 
tion of  a  disputed  line  between  towns.  Mon- 
mouth V.  Leeds,  76  Me.  28. 

A  provision  that  the  court  "may"  decree 
the  nullity  of  a  void  marriage.  Appleton  v. 
Warner,  51  Barb.  270. 

A  provision  that  any  action  in  which  a 
county  shall  be  plaintiff  "may"  be  com- 
menced and  prosecuted  in  the  county  in 
which  the  defendant  resides.  Schuyler 
County  V.  Mercer  County,  9  HI.  20. 

A  provision  that  the  commissioners  of 
highways  "may"  remove  obstructions.  Bro- 
kaw  V.  Highway  Comrs.  (People  ex  rel.  Bro- 
kaw  V.  Highway  Comrs.)  130-IlL  48B,.  t 
L.RJL  161,  22  N.  E.  SM-zed  by  LiOOg [€  ' 
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CSomn.  22  How.  Pr.  291;  Puckett  v.  White, 
22  Tex.  569;  People  ex  rel.  Butler  t.  Sagi- 
aaw  County,  28  Mich.  22;  Kemerer  t.  State, 
7  Neb.  130. 

The  action  of  the  board  of  control,  within 
the  scope  of  its  power  and  authority,  is 
above  judicial  scrutiny. 

Cooley,  Const.  Lim.  7th  ed.  p.  74;  State 
▼.  Jenkins,  73  Hiss.  525,  19  So.  206;  Bran- 
ton  T.  Washington  County,  79  Miss.  277,  30 
So.  659. 

To  authorize  mandamus,  the  law  mvist  not 
only  authorize  the  act,  but  it  must  require 
the  act  to  be  done. 

Kentucky  t.  Boutwell,  13  Wall.  526,  20  L. 
ed.  631 ;  Reeside  y.  Walker,  11  How.  272,  13 
L.  ed.  693;  The  Secretary  t.  McGarraehan 
(Cox  ▼.  United  SUtes)   9  Wall.  298,  19  L. 


ed.  679;  Knox  County  ▼.  Aspinwall,  24  How. 
376,  16  L.  ed.  735;  Beaman  t.  Board  of  Po- 
lioe,  42  Miss.  237;  Townes  t.  Nichols,  73 
Me.  616;  State  ex  rel.  Burnett  t.  Burnside, 
33  S.  C.  276,  11  S.  E.  787;  Freon  v.  Car- 
riage Co.  42  Ohio  &t.  30,  61  Am.  Rep.  794; 
State  ex  rel.  Faires  v.  Biihler,  90  Mo.  660, 
3  &  W.  68;  Puckett  y.  White,  22  Tex.  659; 
Pond  y.  Parrott,  42  Conn.  13. 

Messrs.  Mc Willie  &  Thompson,  alao  for  ap- 
pellee: 

The  contract  is  a  lease  of  lands. 

6  Bacon,  Abr.  p.  433;  Shep.  Tonoh.  26o, 
266;  Bracebridge  v.  Clowse,  2  Plowd.  421; 
Smith  y.  Stapleton,  2  Plowd.  432;  2  Green- 
leaf's  Cruise,  Real  Prop.  p.  373;  4  Ballard, 
Real  Prop,  i  430;  Allen  v.  Lambden,  2  Md. 
279;   Waller  v.  Morgan,   18  B.  Mon.   138; 


A  provision  that  the  corporate  authorities 
"may,"  in  the  quarterly  appropriation  ordi- 
nance, appropriate  such  sums  as  may  be 
deemed  necessary  to  defray  expenses.  Cairo 
v.  Campbell,  116  lU.  306,  6  N.  £.  114,  8  N. 
E.  688. 

A  provision  that  sixty  days'  neglect  to 

pass  upon  a  claim  presMited  to  a  city  council 

may"  be  taken  ta  a  disallowance  for  the 

purposes  of  an  appeal.    Maaon  y.  Ashland, 

98  WU.  540,  74  N.  W.  357. 

A  provision  that  the  court  "may"  require 
counter  security  to  be  given  by  an  executor 
or  administraior.  Sifford  v.  Morrison,  63 
lid.  14. 

A  provision  that  an  executor  or  adminis- 
trator "may"  apply  for  permission  to  sell 
decedent's  real  property  for  payment  of 
debts  when  the  personal  estate  is  insufficient 
for  that  purpose.  Pelletier  v.  Saunders,  67 
N.  C.  261.  ' 

A  provision  that  when  an  executor  or 
administrator  sells  land  subject  to  a  lien  or 
charge  thereon  he  "may"  take  a  bond  of  the 
purchaser  to  protect  the  estate.  Sparrow  v. 
Kelso,  92  Ind.  514. 

A  provision  that  the  sheriff  "may"  deliver 
attached  property  on  the  giving  of  an  under- 
taking. Kohn  y.  Hinshaw,  17  Or.  308,  20 
Fac.  629. 

A  provision  that  the  dental  examiners 
"may"  examine  graduates  holding  diplomas 
in  dental  surgery.  State  v.  Knowles,  90 
Md.  646,  40  L.R.A.  695,  46  Atl.  877. 

A  provision  that  the  court  "may,"  upon 
compliance  with  certain  conditions,  grant  a 
license  for  the  sale  of  liquor.  Ex  parte  Les- 
ter, 77  Va.  663;  McLeod  v.  Scott,  21  Or.  94, 
26  Pac.  1061,  29  Pae.  1. 

A  provision  that,  when  a  person  confined 
in  jau  on  execution  shall  claim  support  as  a 
paupter,  and  the  creditor  on  demand  refuses 
to  give  security  for  his  support,  the  jailer 
"may"  discharge  the  prisoner.  Worcester 
County  y.  Schlesinger,  16  Gray,  166. 

A  provision  in  an  act,  authorizing  coun- 
ties to  subscribe  to  the  capital  stock  of  rail- 
road corporations,  that  the  county  court 
"may,"  for  information,  cause  an  election  to 
be  held  to  ascertain  the  sense  of  the  tax- 
payers. Leavenworth  A  D.  M.  &.  Co.  y. 
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Platte  County  Court,  42  Mo,  171;  Steines'y. 
Franklin  County,  48  Mo.  178,  8  Am.  Rep. 
87.  It  was  held  in  these  cases  that,  under 
this  provision,  the  holding  of  an  election  wa* 
a  condition  of  the  validity  of  a  subscription 
to  the  stock. 

A  provision  that,  upon  motion  and  notice 
by  the  party  entitled  to  an  award  of  dam- 
ages in  condemnation  proceedings,  the  court 
"may"  enforce  the  same  by  execution.  State 
ex  rel.  Holliday  v.  Withrow  (Mo.)  24  S.  W. 
638. 

A  provision  that  coimty  commissioners 
"may"  let  contracts  to  lowest  responsible 
bidder.  People  ex  reL  Putnam  y.  Buffalo 
County,  4  Neb.  160. 

A  provision  that  ill  a  certain  event  * 
bridge  shall  become  a  public  bridge,  and 
"may"  be  maintained  at  the  expense  of  the 
coimty.  Phelps  v.  Hawley,  52  N.  Y.  23, 
holding  that  in  the  event  named  the  statute 
imposed  an  absolute  obligation  on  the  coun- 
ty to  repair  the  bridge. 

A  provision  that  the  court  "may,"  if  sat- 
isfied of  the  probable  truth  of  the  allega- 
tion of  defendant  in  an  action  for  ejectment 
as  to  the  making  of  improvements  under 
belief  in  his  title,  suspend  judgment  against 
him,  and  impanel  a  jury  to  determine  the 
amount  of  his  allowance  for  such  improve- 
ments.   Johnston  v.  Pate,  96  N.  C.  68. 

A  provision  that,  when  any  person  shall 
be  charged  with  involuntary  manslaughter 
happening  in  consequence  of  an  unlawful  act, 
it  'shall  and  may'' be  lawful  for  the  attor- 
ney general,  with  leave  of  the  court,  to 
waive  the  felony  and  proceed  against  auch 
person  as  for  a  misdemeanor.  Com.  v. 
Gable,  7  Serg.  &  R.  423. 

The  following  are  illustrative  of  the  many 
statutory  provisions  which  have  been  held 
permissive,  rather  than  mandatory,  because 
of  the  employment  of  the  term  "may:" 

A  provision  that  an  executor  or  adminis- 
trator "may"  complete  and  gather  a  crop 
commenced  by  decedent.  Blair  v.  Murphree, 
81  Ala.  454,  2  So.  18. 

A  provision  that  in  a  suit  for  divorce  wit- 
nesses "may"  be  examined  orally.  Nave  y. 
Nave,  7  Ind.  122,  holding  that  the  avidenoe 
might  be  taken  by  deposition. 
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Moshier  t.  Reding,  12  Me.  478;  Jackson  ez 
dem.  Webber  v.  Harsen,  17  Am.  Dec.  620, 
note,  7  Cow.  323;  Sohlicht  v.  Callicott,  76 
Hiss.  487,  24  So.  860 ;  Alexander  v.  Zeigler, 
84  Miss.  560,  36  So.  536;  Symunds  t.  Hall, 
37  Me.  354,  59  Am.  Deo.  53;  Barry  ▼.  Smith, 
1  Misc.  240,  23  N.  Y.  Supp.  129;  Rinehart 
V.  Olwine,  5  Watts  &,  S.  157;  Ream  v.  Har- 
nish,  45  Pa.  379 ;  Birmingham  t.  Rogers,  46 
Ark.  264;  Dunbar  v.  Aldrich.  79  Miss.  698, 
31  So.  341. 

Calhoon,  J.,  delivered  the  opinion  of  the 
court: 

Had  the  board  of  control  of  the  state  peni- 
tentiary the  power,  under  the  Constitution, 


to  work  oonvicta  on  leased  lands  T  This  is 
the  chief  question  in  the  agreement  of  coun- 
sel on  both,  sides  in  their  request  for  adjudi- 
cation. If  the  legislature  had  such  power, 
the  board,  which  it  created,  has  it;  other- 
wise pot.  So  the  real  question  is.  Did  the 
legislature  have  it?  Before  proceeding  to 
the  ticamination  of  this  subject,  it  is  proper 
to  say  that  the  wriier  is  in  full  accord  with 
the  reasoning  and  conclusions  in  the  concur- 
ring opinipn  of  Justice  Truly  in  the  case  of 
Heniy  t.  State,  39  So.  856,  on  that  and  all 
other  matters  it  discusses,  except  one.  I 
do  not  agree  with  him  in  the  doubt  expressed 
in  it  that  any  officer  or  person  can  use  the 
name  of  the  state  in  the  institution  of  legal 


A  provision  that  if  it  shall  appear  that  a 
cause  is  entitled  to  preference,  and  is  in- 
tended to  be  moved  for  trial  at  or  for  the 
term  for  which  application  is  made,  the 
court  "may"  direct  that  it  shall  be  so  heard. 
Morse  v.  Press  Pub.  Co.  71  App.  Div.  351,  75 
N.  Y.  Supp.  976. 

A  provision  that  a  nuisance  "may"  be  en- 
joined and  abated  in  an  action  at  law  for 
damages.  Downing  v.  Oskaloosa,  86  Iowa, 
362,  63  N.  W.  256. 

A  provision  that  appeals  from  judgments 
of  the  county  court  against  land  for  taxes 
"may"  be  taken  to  the  supreme  court. 
Fowler  v.  Pirkins,  77  El.  271,  holding  that 
such  provision  did  not  repeal  by  implication 
the  previous  statute  giving  an  appeal  in 
such  cases  to  the  circuit  court. 

A  provision  "that  writs  of  error  and  ap- 
peal may  be  allowed  .  .  .  under  such 
regulation  as  may  be  prescribed  by  law." 
McClain  v.  WiHiams,  10  S.  D.  332,  43  L.R.A. 
287,  73  N.  W.  72. 

A  provision  that  the  court  "may,"  at  re- 
quest of  either  party,  require  the  jury  to 
render  a  special  verdict  Kane  v.  Footh,  70 
IlL  687. 

A  provision  that  persons  convicted  in  po- 
lice court  for  violation  of  city  ordinance 
"may"  be  compelled  to  work  on  city  streets 
and  public  places.  Re  McCort,  62  Kan.  18, 
34  Pac.  456. 

A  provision  that  penalties  prescribed  for 
selling  adulterated  milk  "may  be  recovered 
on  complaint  before  any  court  of  competent 
jurisdiction,  and  the  one  half  of  the  fine 
shall  go  to  complainant  or  informer.  Cora. 
V.  Haynes,  107  Mass.  194,  holding  that  the 
provision  does  not  deprive  the  superior 
court  of  jurisdiction  of  an  indictment  for  the 
offense. 

A  provision  in  an  anti-trust  law  that  the 
fines  provided  for  "may"  be  recovered  in  an 
action  of  debt.  Chicago,  W.  &  V.  Coal  Co. 
V.  People,  114  LL  App.  75.  The  court  said 
that  to  hold  otherwise  would  be  to  violate 
the  meaning  of  the  provision  of  the  statute 
that  persons  violating  the  act  "shall  be  sub- 
ject to  indictment." 

A  provisioif  that  heirs  "shall  or  may"  re- 
cover in  one  writ  or  action.  Malcom  v. 
Rogers,  6  Cow.  193,  15  Am.  Dec  464. 

A  provision  that  defendant  "may,"  by 
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leave  of  court  granted  upon  tiotion  make  a 
supplemental  answer.  Medbmy  ▼.  Swan,  48 
N.  Y.  200,  holding  the  court  not  bound  to 
grant  the  motion. 

A  provision  that  a  county  court  "may" 
remove  an  executor  for  certain  spedfied 
causes,  inter  alia,  that  he  is  a  nonresident. 
Cutler  V.  Howard,  9  Wis.  309. 

A  provision  that  the  court  "may"  order  a 
notice  of  attachment  against  nonresidents 
to  be  inserted  in  a  newspaper.  Ridley  v. 
Ridley,  24  Miss.  648. 

The  fact  that  the  word  "shall"  is  em- 
ployed in  one  provision  of  a  statute  is,  of 
course,  an  indication  that  the  legislature 
intended  that  the  word  "may"  in  another 
clause  should  be  taken  in  its  proper  and  per- 
missive sense.  Thus,  the  decision  in  Ra 
Goddard,  94  N.  Y.  644,  holding  that  a  pro- 
vision, in  a  statute  conferring  power  upon  a 
trust  company  to  administer  upon  estates  of 
deceased  persons,  that  when  application 
for  letters  of  administration  is  made,  and  it 
appears  that  there  are  no  next  of  kin  en- 
titled and  competent  to  administer,  the  sur- 
rogate "may"  grant  letters  to  the  trust  com- 
pany, was  permissive  and  not  mandatory, 
was  largely  influenced  by  the  use  of  th» 
word  "shall"  in  another  provision  of  the 
same  section,  to  the  effect  that,  when  appli* 
cation  is  made  for  letters  testamentary  on  a 
will  by  the  terms  of  which  the  trust  com- 
pany is  appointed  executor,  the  surrogate 
"shall"  grant  letters  testamentary  to  that 
company. 

The  fact  that  the  word  "may,"  as  used  in 
one  clause,  is  construed  to  be  permissive, 
does  not  necessarily  prevent  a  mandatory 
construction  of  the  word  as  employed  in  an- 
other clause  of  the  same  statute.  Thus,  in 
State,  Kennelly,  Prosecutor,  v.  Jersey  City, 
57  N.  J.  L.  293,  26  L.R.A.  281,  30  Atl.  531, 
under  a  statute  providing  that  the  municipal 
authorities  "may,"  when  they  deem  it 
proper,  authorize  the  use  of  poles  to  be  lo- 
cated in  the  public  streets,  and  that,  when 
a  board  grants  such  authority,  it  "may* 
prescribe  the  manner  in  which  and  the  places 
where  the  poles  shall  be  located,  it.  was  as- 
sumed that  the  word  "may,"  where  it  first 
appeared,  was  permissive,  but  was  manda- 
tory as  employed  in  the  second  connection. 


Digitized  by 


Google 


1906. 


STATE  KZ  BEL.  GREAVES  w.  HBNKT. 


MS 


proceedings  'witlioot  express  warrant  of  the 
Constitution  or  laws,  or  necessary  implica- 
tion from  them,  even  if  corruption  be 
charged.  My  agreement  with  that  concur- 
rent opinion  on  the  other  matters  lessens 
isTestigation  now.  In  fact,  I  might  rest  on 
it,  if  I  did  not  feel  impelled  to  make  some 
additional  observations  pertinent  to  the  in- 
quiry. 

In  solving  the  question  first  to  be  con- 
sidered, the  interpreter  of  the  language  used 
must  carry  along  with  him  the  elementary 
principle  that,  if  there  be  a  well-founded, 
reasonable  doubt  of  the  eonstitationaUty  «f 
a  legislative  act,  it  must  be  held  conitttn- 
tional.  This  is  a  well-recognized  rule  of  the 
eourta,  ever  vi^Iant,  as  they  should  be,  of 
the  rights  and  prerogatives  of  each  branch 
of  the  governmental  body  politic  This  rule 
is  baaed  on  common  sense.  Each  branch 
represents  the  people.  Each  branch,  legis- 
lative, executive,  or  judicial,  is  the  people, 
by  the  intendment  of  the  organic  law,  in 
its  proper  sphere,  and  must  be  presumed  to 
act  within  its  powers  under  the  Constitution 
unless  the  contrary  plainly  appears.  To  the 
eourta  only  is  the  authority  given  to  deter- 
mine this,  and  great  caution  should  be,  and 
•IwKyi  is,  exercised  by  them  in  such  deli- 
cate inquiries.  Otherwise,  instead  of  being 
the  iliial  refuge  of  liber^,  they  would  be 
its  grave.  Loose  construction  would  even- 
tually mean  ruin.  Another  principle  to  be 
carried  along  ia  that,  if  the  language  be 
plain,  the  announcement  must  enforce  it, 
to  wliatever  evil  it  may  apparently  lead,  and 
a  state  legislature  is  an  absolute  despot;  its 
acts  on  all  subjects  being  free  from  any  re- 
striction whatever  not  found  in  the  state 
or  Federal  Constitution.  Congress  has  no 
power  not  confided  to  it.  A  legislature  has 
all  power  not  withheld  from  it.  Another 
principle  is  that,  where  the  Constitution 
deals  with  a  subject,  its  words  must  be  the 
sole  iMundary,  and  sacred  from  the  legisla- 
tures, except  where  it  permits  expressly  or 
by  necessary  implication.  Another  is  that, 
where  the  Constitution  schedules  powers, 
giving  or  taking  away,  it  must  be  presumed 
to  have  scheduled  all,  and  it  only  must  be 
looked  to,  with  its  neceseaiy  implications  for 
the  limit  of  authority  or  restriction.  Still 
another  is  that,  where  the  language  is  plain, 
subsequent  action  by  the  departments,  or 
contemporaneous  or  anteoedemt  history  of 
the  subject,  cannot  be  appealed  to  for  inter- 
pretation; but  these  may  all  be  delved  into 
to  ascertain  the  meaning  and  force  of  terms 
or  words, — ^the  real  intent,  from  the  lan- 
guage, being  the  very  thing  at  last  to  be  as- 
certained. Lastly,  where  the  legislature  had 
powers  precedent  to  the  Constitution,  it 
will  continue  to  enjoy  them  to  the  full  ex- 
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tent  as  before,  up  to  the  point  of  restriction 
by  that  instrument. 

It  is  certain  that  the  oonrts  should  not 
lightly  declare  void  the  leasing  system, 
which  for  twelve  years  had  netted  the  state 
an  enormous  sum  of  money,  and  saved  It  an 
enormous  loss  monthly  in  outlay  wkioh 
would  have  been  necessitated  without  it.  It 
is  of  the  highest  importance  to  the  appel* 
lant,  and,  in  my  judgment,  vital  to  its  suc- 
cess, that  the  word  "may,"  in  {  225  of  the 
Constitution,  should  be  construed  as  "shall." 
Pages  of  argummt  ate  devoted  to  this.  The 
particular  words  are :  "The  legiriature  may 
plaee  the  convicts  on  a  state  farm,  or  farms, 
and  have  them  worked  thereon,  under  state 
supervision  exclusively,  in  tilling  the  soil 
or  manufacturing,  or  both,  and  mag  hug 
fmrma  for  that  purpose."  (The  italics  axe 
ours,  as  they  will  be  ours  whenever  used 
in  any  quotation  throughout  this  opinion.) 
Very  clearly,  if  "may"  here  must  be  read 
"shall,"  the  appellee  has  no  shadow  of  » 
case,  and,  if  the  learned  judge  below  thought 
that,  his  judgment  would  have  been  the  re- 
verse of  what  it  is.  He  did  not  think  so. 
Neither  do  we.  The  constitutional  conven- 
tion  was  never  guilty,  in  the  then  situation, 
of  the  grotesque  absurdity  of  meaning,  when 
they  said  "may,"  that  the  legislature 
"»kalV  place  the  eonviots  on  a  farm  or 
farms  and  "th<M  buy  farmt  for  that  pur- 
post."  To  any  plain,  sane  mind  this  view 
is  instantly  and  palpably  ridiculous  on  the 
face  of  it.  There  are  many  scores  of  eases 
in  the  law  books,  applied  to  a  great  variety 
of  facts,  and  of  infinite  shades  of  reasoning, 
on  the  subject  of  when  "may"  is  mandatory 
and  when  permissive.  It  would  take  several 
volumes  to  intelligently  present  them;  but, 
on  a  thorough  churning,  the  cream  of  them 
is  that  "may"  means  "may,"  unless  from 
the  whole  context  the  purpose  plainly  ap- 
pears that  it  should  be  mandatory,  and  then, 
and  not  until  then,  it  is  construed  to  mean 
"shall."  We  might  stop  here  on  this 
branch;  but  to  throw  all  the  light  possible 
on  it,  and,  as  the  citations  will  be  needed 
for  reference  in  the  consideration  of  other 
points  made,  we  reproduce  everything  perti- 
nent from  the  journal  of  the  proceedings  of 
the  constitutional  convention. 

Bear  in  mind  that  the  legislature  had 
unlimited  power,  before  the  Constitution,  to 
do  with  the  eonvicts  as  it  saw  fit.  It 
could  woilc  them  in  the  penitentiary,  or  hire 
them  to  anyone  it  pleased,  or  lease  lands 
and  work  them  on  these,  or  buy  lands  and 
work  them  on  those.  In  fact,  it  did  not 
either  lease  or  buy  lands.  It  hired  out  the 
convicts  bodily  to  individuals  and  corpo- 
rations with  the  result  of  great  inhuman- 
ity,—  brutality,  in  fact,  in  its  most  hideous 
proportions.    This  sfBtem  began  witb  a  leas- 
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ing  out  «f  the  penitentiary  property;  the 
nonTicts  being  included  with  the  lease  of 
the  property.  This  gave  rise  to  the  popular 
oonfueion  of  terms  in  applying  the  word 
"lease,"  applicable  to  the  penitentiary  and 
the  land  it  inclosed  only,  and  the  word 
"hire,"  applicable  alone  to  the  convicts.  It 
is  a  fact  that  there  never  was  a  lease  of 
land  to  work  t^e  convicts  on  until  after  the 
constitutional  convention;  thus  making  it 
certain  that  there  never  could  have  been 
any  complaint  of  that  before,  and  demon- 
strating that  the  words  "leasing  or  hiring 
of  convicts,"  appearing  in  the  proceedings 
of  that  convention,  refer,  as  they  plainly  do 
from  the  context,  to  the  convicts,  and  not 
to  the  land. 

The  first  appearance  of  the  subject  is  on 
pages  56  and  57  of  the  journal  as  follows: 
"Mr.  Dean  offered  the  following  resolution, 
which  was  adopted:  'Resolved,  that  the 
president  of  this  convention  appoint  a  com- 
mittee  of  seven  members  to  whom  all  ordi- 
nances or  resolutions  relating  to  the  peni- 
tentiary or  convict  leasing  lystem  shall  be 
referred.'  The  president  appointed  the  fol- 
lowing on  said  committee,  to  be  known  as 
the  'Committee  on  Penitentiary:'  Messrs. 
Dean,  Featherston,  Dillard,  Jones,  Love,  Al- 
corn, and  Sexton.  Mr.  Dean  offered  the  fol- 
lowing ordinance^  which  was  read,  ordered 
printed,  and  referred  to  the  committee  on 
penitentiary:  'B«  it  ordained  by  the  people 
of  the  state  of  Mississippi  in  convention  as- 
sembled, that  from  and  after  the  Ist  day  of 
January,  a.  d.  1895,  the  system  commonly 
known  in  this  state  as  the  "oonvict  leering 
or  hiring  system"  shall  be  unlawful,  and 
from  and  after  that  date  the  hiring  of 
state  convicts  to  individuals  or  corporations 
is  hereby  prohibited  and  shall  former  eeass. 
The  legislature  shall  provide  by  appropriate 
l^slation  for  the  abandonment  x>f  this  sys- 
tem and  praetioe  by  the  above-mentioned 
date,  or  sooner  if  practicable.'  " 

It  is  plain  that  Mr.  Dean's  resolution  and 
proposed  ordinance  had  reference  only  to 
the  leasing  (hiring)  of  convicts,  and  not  to 
the  leasing  of  lands  as  state  farms.  In 
fact,  there  never  had  been  any  state  farm, 
leased  or  bought,  but  a  hiring  out  of  con- 
victs only;  and  there  could  never  have  been 
any  complaint  about  leasing  lands  by  the 
state.  There  has  never  been  any  complaint, 
since  the  Constitution,  of  leasing  lands  dur- 
ing the  more  than  ten  years  the  legislature 
has  been  leasing  it,  until  within  the  last 
ninety  days,  and  that  in  the  chancery  suit 
of  the  State  v.  Henry,  Warden;  and  neither 
in  that,  nor  in  the  case  at  bar,  is  there,  or 
could  there  6e,  any  complaint  of  ill  usage, 
or  bad  treatment  of  any  sort,  or  any  sort  of 
evil  arising  out  of  the  system.  This  is  men- 
tioned to  show  that  we  are  invited  to  de- 
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cide  a  mere  dry,  bar*  eonstituttonal  ques- 
tion, with  no  evil  to  remedy.  In  essence 
we  are  simply  to  say  whether  a  leased  larm 
may  be  a  state  fnrm;  whether  land  must 
be  bought  and  owned  in  fee-  simple  before 
it  can  be  a  state  farm;  whether  a  lease  for 
one  or  five  hundred  years  would  be  void. 

So  far  from  there  having  been  any  con- 
demnation of  the  system,  it  has  received 
very  high  commendation  by  this  court  in 
State  V.  Levee  Comrs.  76  Miss.  136,  137,  21 
So.  662,  as  follows:  "But,  it  may  be  said 
that,  when  the  state  enters  upon  the  busi- 
ness of  cotton  planting,  its  property  em- 
ployed in,  or  created  by,  and  resulting  from, 
sueh  mere  business  employment,  is,  as  to 
these  bondholders  and  the  levee  board,  then 
to  be  regarded  and  treated  as  all  other  cot- 
ton raised  by  planters  in  pursuit  of  their 
vocation.  The  plain  answer  to  this  is  that 
the  state,  in  discharge  of  its  governmental 
duties  of  looking  after,  caring  for,  and  suit- 
ably employing  its  penitentiary  convicts,  haa 
wisely  deemed  it  heat  to  distribute  its  con- 
victs and  establish  penitentiary  farms  in 
several  loealities  in  the  state.  These  farms 
are  parts  of  the  state's  penitentiary  sys- 
tem of  employing  its  convicts  and  caring  for 
them.  They  are,  in  fact,  local  and  movail* 
penitentiariea,  under  tiie  sole  management 
and  control  of  the  state  authority;  and  the 
products  of  those  farms,  thus  established  to 
promote  the  welfare  of  the  convicts  and  to 
provide  them  with  labor  to  which  they  ar« 
adapted,  and  for  which  their  previous  larain- 
ing  and  habits  of  life  peculiarly  fit  tiiem, 
are  parts  and  parcels  of  the  property  of  tlM 
state,  just  as  shoes,  wagons,  and  furniture 
made  by  convicts  are.  Tlie  prime  object  of 
the  state  in  maintaining  a  penitentiary,  un- 
der whatever  system  adopted,  is  to  properly 
guard  and  care  for  the  convicts,  and  to  leM- 
on  the  public  burden  of  feeding,  clothing, 
sheltering,  and  properly  oaring  for  them. 
The  raising  of  cotton,  the  making  of  shoes, 
toe  making  of  furniture,  are  merely  inci- 
dents to  the  discharge  of  the  function  of 
government  in  maintaining  and  managing 
its  penitentiary."  A  farm  leased  by  the 
state  is,  therefore,  a  "state  farm,"  and  not 
a  "private  farm."  The  cotton  referred  to 
was  grown  by  the  state  on  leased  lands. 

Recurring  now  to  the  journal  of  the  con- 
stitutional  convention,  on  pages  671,  672,  wo 
find  the  constitutional  clauses  in  point,  fl> 
nally  adopted,  as  follows: 

l^tiole  X. 
The  Penitentiary  and  Prisons. 

See.  223.  No  penitentiary  oonvict  shatt 
ever  be  leased  or  hired  to  any  person  or  per- 
sons, or  corporation,  private  or  public  or 
quasi  public,  or  board,  after  December  91* 
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k.  D.  1894^  Bare  as  authorized  in  the  next 
section;  nor  shall  any  previous  lease  or  hir- 
ing of  convicts  extend  beyond  that  date; 
and  tile  l^islature  shall  abandon  the  sys- 
tem of  such  leasing  or  hiring  as  much  soon- 
er thao  the  date  mentioned  as  may  be  con- 
sistent with  the  economie  safety  of  the  state. 

Sec.  224.  The  legislature  may  authorize 
the  employment  under  state  supenrision, 
and  the  proper  oflScers  and  employees  "of  the 
state,  of  convicts  on  pubtie  roads  or  other 
public  works,  or  by  any  levee  board  on  any 
public  levees,  under  such  provisions  and  re- 
strictions as  it  may  from  time  to  time  see 
proper  to  impose;  but  said  convicts  shall  not 
be  let  or  hired  to  any  contractors  under  said 
board,  nor  shall  the  working  of  convicts  on 
public  roads,  or  public  works,  or  by  any  lev- 
ee board,  ever  interfere  with  the  preparation 
for,  or  the  cultivation  of,  any  crop  which  it 
may  be  intended  shall  be  cultivated  by  the 
said  convicts,  nor  interfere  with  the  good 
management  of  the  state  farm,  nor  put  the 
state  to  any  expense. 

Sec.  22S.  The  legislature  may  place  the 
convicts  on  a  state  farm  or  farms,  and  have 
them  worked  thereon  under  state  supervi- 
sion eaoluaively,  in  tilling  the  soil  or  manu- 
facturing or  both,  and  may  buy  farm?  for 
that  purpose.  It  may  establish  a  reforma- 
tory school  or  schools,  and  provide  for  keep- 
ing of  juvenile  offenders  from  association 
with  hardened  criminals.  It  may  provide 
for  the  commutation  of  t^e  sentences  of  con- 
victs for  good  behavior  and  for  tiie  constaat 
separation  of  the  sexes,  and  for  the  separa- 
tion of  the  white  and  black  convicts,  as  far 
as  practicable,  and  for  religious  worship  for 
the  convicts. 

Sec.  226.  Convicts  sentenced  to  the  coun- 
ty jail  shall  not  be  hired  or  leased  to  any 
person  or  corporation  outside  the  county  of 
their  conviction,  after  the  1st  day  of  Jan- 
uary, A.  D.  1893,  nor  for  a  term  which  shall 
extend  beyond  that  date. 

And  on  page  692  an  important  ordinance 
as  follows: 

Penitentiary  Ordinance. 
Be  it  Ordained  by  the  People  of  Mississippi 

in  Convention   Assembled: 

Section  1.  With  the  view  of  enabling  the 
legislature  at  its  next  session  to  have  before 
it  the  necessary  information  upon  which  to 
act,  if  it  should  determirte  to  estahlish  a 
penitentiary  farm^  it  is  made  the  duty  of 
the  governor  to  appoint  five  commissioners, 
who  shall,  prior  to  the  next  session  of  the 
legislature,  carefully  inspect  such  bodies  of 
land  tiM  may  be  thought  suitable  for  such 
location,  and  who  shall  make  report  to  the 
governor  as  to  the  several  advantages  of  the 
bodies  of  land  inspected  by  them,  and  as  to 
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the  propriety  of  establishing  such  farm  or 
some  other  system,  and  as  to  the  advantages 
of  each,  cost,  and  other  proper  matters,  to 
be  laid  by  the  governor  before  the  legis- 
lature with  such  recommendation  as  he  may 
see  proper  to  make. 

Adopted  by  the  Convention  November  1, 
1890. 

From  article  10  of  the  Constitution  it  is 
clear  that  the  hiring  of  any  convict  after 
December  31,  1894,  would  have  been  un- 
constitutional and  void,  if  not  as  author- 
ized in  g  224.  They  have  not  been  so  hired, 
as  we  assume,  unless  it  appears  in  the  rec- 
ord before  us;  and  this  we  will  presently 
consider.  It  seems  to  us  manifest,  also,  that 
there  was  no  intention  to  interfere  with  the 
legislative  power  to  lease  land  for  peniten- 
tiary farms.  The  absolute  denial  of  this 
right  and  the  requirement  that  the  convicte 
shall  all  be  worked  on  one  state  fkirm  is  not 
to  be  thought  of.  One  epidemic  of  cholera 
might  destroy  the  whole  scheme  of  profitable 
work,  and  §  225  expressly  permits  the  plac- 
ing of  "the  convicts  on  a  state  farm  or 
farms."  These  farms  may  be  bou^t  in 
fee  simple  or  for  one  or  more  years,  as  we 
confidently  think.  That  "may"  cannot  be 
held  to  mean  "shall"  we  think  apparent 
from  the  whole  article.  To  demonstrate  this 
it  is  only  necessary,  throughout  the  whole 
four  sections,  to  read  the  word  "shall" 
wherever  the  word  "may"  appears,  and  see 
to  what  absurdities  the  reader  will  be  con- 
ducted. That  it  was  designed  to  mean 
"may," — that  is,  permissive, — and  not 
"shall,"  which  is  mandatory,  is  plain  from 
the  ordinance,  before  recited,  in  the  use  of 
the  language  "if  it  should  determine  to  es- 
teblish  a  penitentiary  farm,"  and  the  words 
"and  as  to  the  propriety  of  establishing  such 
farm  or  farms  or  some  other  system."  The 
legislature  did  esteblish  the  system  of  leas- 
ing, and  its  constitutionality  has  never  been 
questioned  in  all  these  years,  until  two  or 
three  months  ago,  notwithstanding  it  has 
been  under  the  notice  of  the  supreme  court 
repeatedly,  and  acted  on  by  all  the  depart- 
ments of  the  state  government,  under  the 
administration  of  all  the  governors,  attor- 
neys general,  legislatures,  boards  of  con- 
trol, auditors,  treasurers,  and  the  whole  peo- 
ple, without  a  murmur  or  cause  for  a  mur- 
mur. If  the  word  "may"  be  nmndatory  in 
{  225,  then  {  224  is  annulled,  because  I 
225  would  read:  "The  legislature  shall 
place  the  convicte  on  a  stete  farm  or  farms, 
and  .  .  .  shall  buy  tarms  for  that  pur- 
pose." If  that  be  right,  what  becomes  of 
the  authority  in  i  224  to  employ  them  on 
roads,  public  works,  levees,  ete.  t  It  is  hard- 
ly probable  that  any  unbiased  lawyer  or 
citizen  would  say,  at  the  least,  that  the  lease 
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is  unconstitutional  be  jond  reasonable  doubt. 
This  is  enough,  but  we  think  it  clearly  not 
in  conflict  with  the  Constitution. 

Another  question  is  whether  the  contract 
before  Us  "is  one  of  leasing  lands,  or  one  of 
luring  of  convicts."  It  would  be  enough  to 
express  agreement  with  the  concurrent  opin- 
ion of  Judge  Truly,  mentioned  above.  It 
is  full  on  this  subject.  But  we  prefer  to  set 
out  the  contract  for  the  consideration  of  the 
reader.  The  board  of  control  passed  the 
following,  viz.:  "Resolved,  that  the  board 
of  control  work  with  the  convicts  for  the 
year  1906  Sandy  Bayou  plantation,  owned 
by  H.  J.  McLaurin,  and  shall  receive  for 
their  share  of  the  crop  and  for  the  labor  of 
the  convicts  926,000  (twenty-five  thousand 
dollars),  which  sum  the  said  McLaurin 
guarantees  to  the  state  certain,  and  in  all 
events,  for  said  year.  The  number  of  con- 
victs to  be  employed  on  same  to  average 
seventy  (70),  if  so  many  may  be  necessary 
to  the  proper  cultivation  and  harvesting  of 
the  crop  thereon."  Thereupon  the  contract 
signed  and  approved  by  the  board  was  made 
as  follows,  viz.:  "First.  That  the  board  of 
control  has  agreed  to  work  the  plantation 
in  Sharkey  county,  state  of  Mississippi, 
owned  by  the  said  McLaurin,  and  known  as 
'Sandy  Bayou,'  for  the  year  1906.  Second. 
That  the  said  board  of  control  ehdtt  pay  to 
the  said  McLaurin,  for  the  use  of  said  plan- 
tation for  said  year,  all  the  crops  grown, 
raised,  and  gathered  on  said  premises  for 
■aid  year,  ,afier  the  turn  of  $95,000  shall 
have  been  reserved  therefrom;  and  the  said 
McLaurin  guarantees  that  the  said  crop 
raised  on  said  premises  shall  amount  to 
(25,000,  and  binds  himself  to  the  said  board 
of  control  in  that  sum,  promising  to  make 
up  whatever  the  crops  grown  on  the  said 
premises  may  fall  short  of  that  amount. 
Third.  The  said  board  of  control  shall  have 
absolute  authority  over  the  labor  employed 
in  working  said  land,  and  that  said  labor 
shall  be  under  the  direction  of  said  board, 
and  of  the  persons  appointed  by  the  board. 
Fourth.  That  the  said  McLaurin,  in  addi- 
tion to  the  land  leased  and  furnished  by 
him,  shall  also  furnish  the  necessary  mules 
and  teams  for  working  of  said  plantation, 
and  feed  for  same,  and  shall  also  fumifh  all 
wagons  and  farming  implements  and  plant- 
ing seed.  Fifth.  That  the  said  board  of  con- 
trol shall  have  said  crops  made,  harvested, 
and  gathered.  This  act  executed  in  dupli- 
cate." If  the  contract  signed  in  duplicate 
and  ratified  by  the  formal  official  action  of 
the  board,  thus  interpreting  the  resolution, 
be  not  a  lease  of  land,  under  the  adjudica- 
tions of  this  court,  the  farmers  of  the  state 
are  in  a  very  uncertain  situation. 

On  the  matter  of  the  insistence  that  Rev. 
Code  1892,  {  3201,  has  been  repealed,  the 
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writer  is  in  full  accord  with  Judge  Truly'* 
concurrent  opinion  heretofore  referred  to, 
and  thinks  it  unnecessary  to  enlarge  upon 
it.  That  section,  in  my  opinion,  stands  un- 
repealed. 

Two  other  questions  are  propounded  by 
counsel,  viz.;  "Is  the  board  of  control  be- 
yond the  power  of  the  courts  in  respect  to 
the  subject-matter  of  the  contract  in  ques- 
tion! She  contract  being  already  made,  is 
it  valid  under  the  averments  of  the  peti- 
tion?" These  questions  are  cognate,  and 
may  be  oonsidered  together.  We  shall  an- 
swer the  first,  presuming,  of  course,  that  it 
has  reference  to  the  action  of  the  board  in 
the  current  case.  If  it  should  ever  depart 
from  the  plain  law,  as,  for  instance,  hire 
out  convicts,  the  act  would  be  unconstitu- 
tional and  void  and  subject  to  the  power  of 
the  courts.  The  real  and  only  question  here 
can  be  whether  its  action  may  be  controlled 
when  it  is  in  the  exercise-  of  the  discretion 
committed  to  it  by  the  legislature.  An- 
swering this,  we  say,  "Undoubtedly,  no." 
In  such  case  the  courts  can  no  more  sut*- 
stitute  their  discretion  for  that  of  the 
board  than  it  could  for  that  of  the  legis- 
lature; and  this  is  true,  in  my  judgment, 
even  though  corruption  be  charged.  The 
correction  of  that  must  lie  only  in  the  bal- 
lot boxes  and  grand-jury  rooms.  This  posi- 
tion is  impregnable  and  supported  by  de- 
cisions everywhere,  and  nowhere  more  than 
in  tian  state.  Shotwell  v.  Covington,  69 
Miss.  783,  12  So.  260;  Board  of  Police  v. 
Grant,  9  Smedes  &  M.  90,  47  Am.  Dec.  102; 
Swann  v.  Buck,  40  Miss.  290;  Swan  v.  Gray, 
44  Miss.  397;  Vicksburg  ft  M.  R.  Co.  v. 
Lowry,  61  Miss.  102.  48  Am.  Rep.  76;  Vicks- 
burg T.  Rainwater,  47  Miss.  650;  Monroe 
County  v.  Strong,  78  Miss.  670,  29  So.  830 ; 
Rotenberry  v.  Yalobusha  County,  67  Miss. 
472,  7  So.  211;  Ham  v.  Levee  Covaxs.  83 
Miss.  566,  36  So.  943. 

The  board  of  control  is,  beyond  question, 
a  governmental  board  duly  established  by 
the  legislature.  To  it,  and  to  no  other,  is 
confided  a  determinative  judicial  discretion. 
By  Acts  1894,  chap.  76,  i  3,  p.  66,  after  pro- 
viding for  the  selection  and  purchase  of 
land  for  penitentiary  farms,  this  language  is 
used:  "And  the  hoard  of  control  shall  re- 
move the  convicts,  or  so  many  as  may  be 
profitably  employed,  to  the  land  so  pur- 
chased, as  soon  as  the  same  may  be  in  a 
condition  to  receive  them."  In  {  4  the 
board  is  directed  to  act  in  reference  to  the 
land  bought,  "as  soon  as  practicable."  Sec- 
tion 6  is:  "Should  the  board  of  control  de- 
termine that  all  the  convicts  cannot  be  prof- 
itably worked  on  said  lands,  and  in  indus- 
trial pursuits  connected  therewith,  they  ar« 
authorised  to  employ  such  convicts  as  can- 
not be  used  in  suc^  manner,  not  prohibited 
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by  the  CS(ni«titutioii,  as  may  be  deemed  moat 
advisable,  and  to  the  beat  mterests  of  the 
state;  but  ihaZl  never  part  tDith  their  con- 
trol and  management."  Acts  1900,  chap.  68, 
f  2,  p.  64,  after  providing  for  the  purchase 
of  other  lands  for  a  penitentiary  farm  "in 
addition  to  those  already  owned  by  the 
state,"  proceeds  thus:  *^aid  land,  when 
purchased,  shall  be  occupied  a»  soon  as  prao- 
tioable  by  the  board  of  control  with  as  many 
convicta  as  maj/  be  necestary  to  occupy  and 
manage  the  same."  As  late  as  1902  (Acts 
•1902,  ehap.  67,  f  1,  p.  64)  it  is  provided 
how  money  shall  be  disposed  of  which  is 
reoeired  from  sales  of  products  of  "state 
farm  or  farms  worked  hy  the  ttate  on  the 
lease  or  share  system."  It  is  too  plain  for 
•igument  that  the  legislature  lodged  the 
discretion  aa  to  all  these  matters,  not  in 
the  judicial  department,  not  in  the  execu- 
tive department,  but  in  the  board  of  con- 
trol, and  with  that  board  it  must  remain 
nntil  the  legislature  makes  some  other  dis- 
position of  it.  In  the  condition  where  dis- 
cretion was  given  the  president  of  the  board 
of  supervisors  to  approve  official  bonds,  this 
court  said,  in  Shotwell  v.  Covington,  supra: 
"Holding,  as  we  must,  that  it  is  settled 
that  the  power  given  to  the  approving  of- 
ficer is  judicial,  we  are  unable  to  perceive 
upon  what  principle  we  can  decide  that  ah 
arhitrary,  or  even  corrupt,  abuse  of  the 
power  can  be  corrected  by  mandamus."  In 
the  case  of  People  ex  rel.  Peabody  y.  Atty. 
Gen.  22  Barb.  114,  the  effort  was  to  compel 
the  attorney  general  by  mandamus  to  con- 
sent to  an  action  to  try  the  right  to  a 
public  o£Boe.  The  court  refused  to  do  so, 
and  says  (on  pages  117,  118) :  "I  know  it 
may  be  said,  perhaps  in  this  very  case, 
that,  with  a  fair  show  of  right  to  an  office, 
m  party  may  be  entirely  remediless  against 
•a  intruder.  This  may  be  so.  It  is  quite 
possible  that  cases  may  arise  to  which  the 
disturbing  infiuenoe  of  party  feeling  may 
BO  affect  the  action  of  the  attorney  general 
as  to  result  in  great  injustice  to  individuals. 
But  this  is  a  question  for  the  consideration 
of  the  legislature,  not  for  the  court.  The 
power  of  determining  whether  the  action 
shall  be  commenced  must  exist  somewhere. 
As  we  have  seen,  it  has  sometimes  been 
vested  in  the  court,  and  sometimes  in  the 
public  prosecutor.  Our  legislature  has  seen 
fit  to  invest  the  attorney  general  with  this 
discretion.  His  office  is  a  public  trust.  It 
it  a  legal  presumption  that  he  will  do  his 
duty;  that  he  will  act  with  strict  impar- 
tiality. In  this  confidence  he  has  heAi  en- 
dowed with  a  large  discretion,  not  only  in 
eases  like  this,  but  in  other  matters  Of  pub- 
lio  concern.  The  exercise  of  such  discre- 
tion is,  in  its  nature,  a  judicial  act,  from 
which  there  is  no  appeal,  and  over  which 
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courts   have   no   control,     nie   motion  for 
a  mandamus  must,  therefore,  be  denied." 

It  is  not  for  the  judiciary  to  act  because 
of  evils  which  may  flow  from  the  unwise, 
or  even  improper,  exercise  of  discretion  tn 
cases  where  it  is  lodged  by  the  legislature. 
Evils  and  mistakes  occur  in  all  departments 
of  government  and  in  all  human  institu- 
tions. They  are  common  even  in  the  courts 
themselves  in  all  the  stetes  and  in  all  coun- 
tries. Does  it  follow,  therefore,  that  the 
departmente  and  their  legal  agencies  should 
be  abolished?  In  private  life  every  man  is, 
and  always  was,  bound  by  the  acte  of  his 
agent  in  the  exercise  of  discretionary  powers 
granted  to  him.  Yet  the  courte  cannot  in- 
terfere, even  there,  unless  active  fraud  and 
collusion  are  shown.  Shall  men  therefore  be 
denied  the  right  to  appoint  agents  T  But, 
conceding  that  the  doubt  expressed  by  Jus- 
tice Truly,  in  the  concurring  opinion  re- 
ferred to,  as  to  the  power  of  the  court  to  in- 
tervene where  corruption  is  shown,  be  well 
founded,  still  here  tiie  answer  must  be  the 
same  because  the  petition  does  not  intimate 
any  corruption.  It  implies  the  contrary,  in 
that,  when  it  makes  the  specific  charge,  it 
is  that  the  board  acted  on  the  plea  that  the 
convicts  can  be  more  profitably  employed  on 
the  Sandy  Bayou  place.  The  board,  and  no 
other  power  on  earth,  had  the  right  to  de- 
termine this,  and  to  say  when  the  farms 
owned  by  the  state  were  in  shape  to  receive 
all  the  convicte  without  unnecessary  loss  to 
the  state.  If  this  be  a  public  evil,  it  is 
the  legislature,  alone  which  can  correct  it. 
The  averments  that  the  board  is  not  hay- 
ing the  timbered  land  "opened  as  rapidly  as 
practicable,". and  that  all  the  convicts  can 
"easily  and  profitably  be  employed,"  carry 
no  legal  force.  They  are  not  statements  of 
facte,  but  merely  conclusions  of  the  plead- 
er, not  admitted  by  demurrer.  Even  under 
known  and  admitted  conditions,  whether  a 
certain  course  is  "practicable,"  or  "profit- 
able," or  "necessary,"  will  depend  on  the  in- 
dividual judgmente  of  men.  Whether  it  is 
practicable  to  employ  all  the  convicte  on 
the  lands  of  the  state,  how  many  convicts 
are  necessary  to  occupy  the  land,  whether  it 
is  proflteble  or  wise  to  destroy  the  timber 
or  convert  it  into  lumber,  are  matters  sub- 
mitted to  the  unrevisable  discretion  of  the 
board  of  coiftrol. 

If  we  are  right  that  this  lease  is  war- 
ranted by  law,  there  is  no  trouble  or  fear 
about  the  appropriation  extending  to  the 
convicts  who  are  .worked  on  the  leased  land. 
But  for  the  leasing  system,  at  least  until 
quite  recently,  there  would  have  been  an 
enormous  money  loss  to  the  state.  We  add 
that  our  consideration  has  been  based  on 
the  Constitution  as  adopted,  and  we  have 
examined  the  precedent  action  of  the  con- 


S60 


lOSSISSIPFI  SUPBEMB  COURT. 


TMition  in  ord«r  limply  to  throw  light  on 
the  meaning  of  the  word  "may"  as  used ;  and 
the  use  of  the  word  "shall"  in  the  substitute 
offered  by  1^.  Muldrow  (Journal,  p.  158), 
not  crystallized  in  the  Constitution,  is  con- 
clusive of  the  correctness  of  our  view,  as 
we  think.  If  we  are  to  go  behind  the  In- 
strument as  adopted,  in  order  to  take  from 
it,  or  add  to  it,  or  nullify  it,  we  must 
reverse  and  overthrow  the  jurisprudence  of 
Mississippi  and  other  states.  Ex  parte 
Wren,  63  Miss.  512,  56  Am.  Rep.  825.  Other- 
wise no  act  of  the  legislature  would  ever 
be  safe.  Green  r.  Wellef,  32  Miss.  650. 
It  seems  certain  that  "may"  means  "may," 
and  not  "shall."  Otherwise  Mr.  Muldrow's 
suggestion  would  have  appeared  in  the  Con- 
stitution as  finally  passed  on  and  given  to 
the  people. 

The  contention  of  the  appellant  is  that 
the  word  "may,"  where  it  appears  in  the 
article  on  the  penitentiary,  must  be  read 
"shall."  Let  us  make  a  practical  test  of 
the  argument  and  note  the  irresistible  con- 
clusion. Adopting  this  contention,  the 
clause  dealing  with  state  farms  would  then 
read  as  fbllows:  "The  legislature  shall 
place  the  convicts  on  a  state  farm  or  farms, 
and  have  them  worked  thereon  under  state 
supervision  exclusively  in  tilling  the  soil, 
or  manufactures,  or  both;  and  shall  buy 
farms  for  that  purpose."  If  this  were  the 
legal  reading  of  the  Constitution,  it  would 
have  been  mandatory  upon  the  l^slature 
to  establish  state  farms  and  to  buy  them  as 
well.  The  Constitution  would  have  gone  into 
operation  immediately  upon  adoption.  The 
necessary  effect  of  this  provision  would  have 
been  that  the  legislature  would  have  had 
no  discretion  in  reference  to  the  manage- 
ment of  the  convicts  ait  alL  There  would 
have  been  no  four  methods  of  working  the 
convicts,  but  only  this  exclusive  method  of 
working  them  on  farms  to  be  bought  for 
that  purpose.  As  the  system  of  hiring  con- 
victs was  continued  in  force  until  December 
31,  1894,  there  would  have  been  no  neces- 
sity for  any  constitutional  provision  vest- 
ing the  legislature  with  power  between  the 
adoption  of  the  Constitution  and  the  date 
stated.  This  power  the  .legis^ture  already 
had.  Then,  had  this  constitutional  mandate 
required  at  all  events  the  purchase  of  the 
farm,  the  other  provisions  of  the  Constitu- 
tion in  reference  to  employing  convicts  on 
public  works,  public  roads,  or  levees  would 
have  been  absolutely  nugatory.  Between 
the  .  adoption  of  the  Constitution  and  De- 
cember 31,  1894,  the  legislature  already  had 
the  power  so  to  employ  the  convicts.  After 
that  date,  if  the  construction  of  appel- 
lant is  correct,  the  legislature  would  have 
had  no  such  authority,  because  the  exclusive 
method  permitted  to  the  legislature  was  that 
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of  working  thein  on  a  state  farm  purdiased 
for  that  purpose.  In  thie  view  the  em- 
ployment of  the  state  convicts  about  th« 
state's  property  in  the  city  of  Jacksan  since 
December  31,  1894,  has  been  illegal  and 
without  any  right  or  warrant  of  law.  How 
much  more  reasonable  is  it  to  follow  the 
construction  placed  by  this  court  under  dif- 
ferent circumstances  on  this  provision,  and 
adhere  to  tho  interpretation  that  a  stat* 
farm  is  »  farm  managed,  conducted,  con- 
trolled, and  worked  exclusively  under  state 
supervision,  whether  the  title  to  the  land- 
be  in  fee  simple  or  a  leasehold. 

The  oondition  of  the  bill  in  the  legisla- 
ture, referred  to  in  the  dissenting  opinion,  ia 
as  follows:  "Senate  Amendment  to  H.  B. 
No.  22.  Amend  by  adding  to  i  1,  the 
following:  Trovided,  that  nothing  herein 
contained  shall  in  any  manner  affect  or 
apply  to  any  valid  contract  heretofore  made 
and  entered  into  by  the  board  of  control  of 
the  Mississippi  penitentiary  for  the  leasing 
of  any  lands  belonging  to  a  private  in- 
dividual, or  for  the  working  of  the  state 
convicts  during  the  year  1906  upon  lands 
not  belonging  to  the.  state  of  Mississippi.' " 
It  will  be  seen  that  the  constitutionality  of 
the  leasing  system  for  the  past,  and  for 
this  year,  is  in  no  degree  questioned.  If  the 
dissenting  opinion  had  instanced  cases  in 
the  history  of  the  state  where  the  manage- 
ment of  leased  farms,  worked  by  the  state, 
has  been  eharacterized  by  brutality,  it 
would  be  valuable  u  a  mwal  argument,  but 
would  not  then  touch  the  case  now  under 
investigation  in  a  legal  point  of  view. 

Affirmed. 

Whitfield,  Ch.  J.,  dissenting: 

So  far  as  the  discretion  of  the  diancery 
court  to  enjoin  or  mandamus  the  board  of 
control,  under  the  facts  set  out  in  the  former 
suit  of  Henry  v.  State,  39  So.  856,  or  this 
suit,  is  concerned,  I  simply  desire  to  em 
phatically  reaffirm  all  that  I  said  on  that 
subject  in  my  opinion  in  the  former  suit 
Subsequent  reflection  has  simply  confirmed 
my  judgment  as  to  the  correctness  of  those 
views  in  every  particular.  To  come  at  onca 
to  the  heart  of  the  controversy,  the  only 
question  of  any  moment  ever  presented  by 
either  of  these  two  suits  is  the  single  ques- 
tion whether  the  board  of  control  has,  un- 
der the  Constitution  of  1890  or  the  laws  of 
this  state  thereafter  passed,  the  power  to 
lease  a  farm  from  a  private  individual  and 
work  thereon,  even  under  state  supervision, 
the  state  convicts.  I  wish  also  here  to  em- 
phatically reaffirm  all  that  I  said  on  that 
subject  in  my  dissenting  opinion  in  the 
former  suit.  Arguments  subsequently  made, 
and  research  subsequently  made  by  myself, 
only  tend  to  show  that  the  conclusion  reached 
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hy  me  in  that  opinion  is  the  only  true 
and  sound  conclusion.  I  shall,  however,  add 
to  what  I  said  in  that  opinion  a  very  few 
observations  as  to  the  proceedings  of  the 
constitutional  convention  on  this  subject, 
which  to  nty  mind  demonstrate  beyond  any 
possible  doubt  that  the  board  of  control  had 
no  such  power. 

Let  us  now  notioe  briefly  the  proceedings 
of  the  constitutional  convention,  nhich  it  is 
conceded  may  be  looked  to,  to  ascertain  the 
intent  of  the  constitutional  provisions.  I 
will  then  notice  the  ordinance.  The  view 
which  has  been  pressed  upon  us  by  learned 
counsel  for  the  appellee  is  a  very  limited 
view.  While  journals  of  the  legislature  have 
been  referred  to  copiously,  the  proceedings 
of  the  constitutional  convention  seem  to 
have  been  carefully  ignored.  I  assert  with 
absolute  confidence  that  this  journal  shows 
that  the  makers  of  the  Constitution  express- 
ly rejected  the  idea  that  the  legislature 
might  provide  for  the  working  of  convicts 
in  any  manner  deemed  by  it  expedient,  not 
inconsistent  with  the  section  forbidding  hir- 
ing. Let  us  look  at  all  the  steps  taken  in 
the  convention  relative  to  the  penitentiary. 
The  printed  proceedings  of  the  convention 
are  inadequately  indexed,  and  must  be  found 
by  searching  consecutively  the  pages  of  the 
minutes.  I  find  on  page  60  that  a  commit- 
tee on  penitentiary  was  appointed,  consist- 
ing of  Messrs.  Dean,  Featherston,  Dillard, 
Jones,  Love,  Alcorn,  and  Sexton.  Mr.  Dean 
(page  57)  at  once  introduced  an  ordinance 
prohibiting  convict  leasing  or  hiring  after 
January  1,  1895,  and  requiring  the  legis- 
lature to  provide  for  the  abandonment  of  the 
sj-stem  by  that  time,  or  sooner  if  practicable. 
Nothing  more  seems  to  have  been  done  un- 
til the  committee  made  its  report,  which 
will  be  found  on  page  133.  Section  1  of  the 
report  provided  that  the  convict  leasing  or 
hiring  should  cease  January  1,  1895,  or 
sonuer  if  practicable.  Section  2  provides 
for  the  abandonment  of  the  penitentiary  in 
Jackson  and  provided  "that  the  legislature 
shnll  make  timely  provision  for,  and  estab- 
lish and  maintain,  a  prison  farm,"  and  also 
provided  for  manufactures  thereon.  Sec- 
tion 3  provided  for  a  board  of  control  to 
manage  such  prison  farm ;  also  provided  for 
a  reformatory,  commutation  in  sentence, 
separation  of  sexes,  etc.  The  committee  also 
submitted  an  ordinance  for  the  appoint- 
ment by  the  governor  of  commissioners,  who, 
prior  to  the  next  session  of  the  legislature, 
should  inspect  lands  and  report  as  to  the 
advantages  of  the  bodies  of  land  inspected. 
This  report  came  on  for  consideration  (see 
page  134).  A  substitute  was  introduced, 
nroviding,  in  effect,  for  committing  the 
whole  management  of  convicts  to  a  board  of 
control,  which  evidently  permitted  hiring 
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of  convicts  if  the  board  of  control  saw  prop- 
er. It  seems  to  have  been  voted  down,  oi 
not  passed.  Mr.  Cutrer  offered  an  amend- 
ment permitting  their  employment  on  lev- 
ees. The  whole  matter  came  up  again  for 
consideration  (page  156),  and  the  report 
of  the  committee  was  considered  by  sec- 
tions; some  minor  amendments  being  of- 
fered. The  amendment  of  Mr.  Cutrer  as  to 
working  on  levees  was  adopted,  and  {  1  was 
passed  with  this  amendment.  The  2d  sec- 
tion of  the  report  of  the  committee  was  af- 
terwards called  up  (page  158)  and  adopted. 
Note  that  this  section  provided  for  the  aban- 
donment of  the  penitentiary  in  Jackson,  and 
that  the  legislature  shall  make  timely  pro- 
vision for  the  establishment  and  m^nte- 
nance  of  a  penitentiary  farm  or  farms.  !<■ 
also  contained  as  its  last  clause  the  fol- 
lowing significant  provision:  "Or  the  leg- 
islature may  provide  for  the  working  of 
such  oonvicte  in  such  other  manner  as  may 
be  deemed  expedient,  not  inconsistent  with 
the  let  section  of  this  article."  As  stated, 
this  section  was,  when  separately  consid- 
ered, adopted.  Thereupon  Mr.  Muldrow  of- 
fered a  substitute  for  the  entire  report  <rf 
the  committee,  and  amendments  (page  158), 
and  this  substitute  practically  embraced  {| 
223  and  224  of  the  Constitution  as  they  now 
stand,  with  the  exception  that  a  clause  was 
added  on  the  motion  of  Mr.  Kennedy  (page 
160)  that  the  section  should  "not  interfere 
with  the  preparation  for,  or  the  cultivation 
of,  any  crops  which  it  may  be  intended  shall 
be  cultivated  by  the  said  convicts,  nor  In- 
terfere with  the  good  management  of  the 
state  farm,  nor  put  the  state  to  any  ex- 
pense." With  this  amendment  addei^  the 
Muldrow  substitute  was  adopted  (page 
161),  and,  in  the  hands  of  the  revision  com- 
mittee, became  §{  223  and  224.  Section  3 
was  adopted  with  some  slight  amendments, 
and  the  whole  matter  went  then  to  the  com- 
mittee on  revision,  which,  of  course,  had  no 
power  to  change  the  meaning  of  any  sec- 
tion, but  dealt  only  with  arrangement,  forms 
of  expression,  and  phraseology. 

It  will  thus  be  seen  that,  when  the  matter 
went  to  the  revision  committee,  the  conven- 
tion had  adopted  a  substitute  which  struck 
out  that  provision  of  $  2  which  gave  the 
legislature  authority  to  work  convicts  in 
any  manner  not  unconstitutional  and 
deemed  expedient.  It  will  also  be  seen  that, 
when  the  revision  committee  took  hold  of 
the  matter,  there  was  a  distinct  declara- 
tion in  favor  of  the  establishment  and  main- 
tenance of  a  penitentiary  farm;  and  ac- 
cordingly Mr.  Kennedy  introduced  his 
amendment  (page  160).  It  was  natural  and 
altogether  proper  that  no  one  of  the  consti- 
tutional methods  which  might  be  adopted 
for  employing  convicts  should  interfere  with 
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the  good  management  of  the  state  farm.  The 
Mheme  of  buying  a  state  farm  had,  at  that 
time,  been  definitely  approved.  We  cannot 
assume  that  the  committiee  on  revision,  when 
it  used  the  words  "may  buy,"  intended  to 
nullify  the  positive  action  of  the  convention 
in  rejecting  the  clause  giving  the  legisla- 
ture discretion  as  to  the  manner  of  working 
convicts,  provided  they  did  not  hire  them 
out.  In  the  light  of  the  foregoing,  the  ordi- 
nance adopted  (page  167)  becomes  perfect- 
ly plain  as  to  its  meaning.  The  convention 
had  rejected  the  amendment  of  Mr.  Dillard 
(page  161)  for  the  abandonment  of  the  pen- 
itentiary.  proper.  Therefore  the  convention 
had  determined  that  there  were  four  ways 
in  which  convioto  might  be  employed.  First, 
confinement  in  the  penitentiary  proper;  sec- 
ond, employment  under  stete  supervision  on 
public  roads,  levees,  or  public  works;  third, 
employment  on  the  state  farm  or  farms; 
fourth,-  in  manufacturing  on  state  farms. 
The  legislature  might  employ  convicto  in 
any  one  of  the  four  schemes  permitted  by 
the  Constitution,  and  therefore  the  (ordi- 
nance, when  it  provided  that,  "if  the 
legislature  should  determine  to  esteb- 
lirii  a  penitentiary  farm,"  merely  meant 
that,  if  it  should  at  ti>at  time  antici- 
pate what  it  must  do  after  1894,  es- 
tablish a  penitentiary  farm,  or  if  at  any 
time  before  or  after  1894  it  should  decide  to 
work  all  the  convicts  on  penitentiary  farms, 
instead  of  on  public  works,  levees,  roads, 
and  the  like,  the  legislature  would  have  the 
necessary  data  before  it  to  decide  intelli- 
gently. It  is  clear  that  the  haste  of  the  con- 
vention in  providing  for  the  committee  and 
tta  report  to  the  next  legislature  manifested 
a  purpose  that  the  scheme  would  be  com- 
plete and  operative  and  exclusive  by  the 
time  fixed  in  the  Constitution. 

It  is  clear  as  day,  therefore,  whether  we 
look  to  the  ftice  of  the  constitutional  pro- 
vision, or  the  subsequent  statutes,  or  to  the 
journal  of  the  constitutional  convention, 
that  the  purpose  was  to  abolish  the  leasing 
of  land  and  employment  thereon  of  convicte. 
I  make  it  as  a  special  request  and  appeal 
to  the  splendid  bar  of  this  state  to  read 
carefully  every  one  of  the  pages  I  have  re- 
ferred to  in  the  journal  of  the  proceedings 
of  the  constitutional  convention;  and  I  as- 
sert, without  the  slightest  fear  as  to  what 
the  judgment  of  the  bar  will  be,  that  this  re- 
view of  those  provisions  demonstrates  that 
the  makers  of  the  Constitution,  in  rejecting 
the  following  proposed  addition  to  g  2  of 
the  report  of  the  committee,  found  on  pages 
168  et  seq.,  repudiated  emphatically,  once 
and  forever,  the  idea  that  the  legislature 
could,  under  the  constitutional  provisions, 
provide  for  the  working  of  the  convicts  in 
any  other  manner  deemed  expedient,  not  in- 
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consistent  with  the  let  section  of  that  re- 
port. That  proposed  addition  is  in  the  fol- 
lowing words:  "The  legislature  may  pro- 
vide for  the  working  of  such  convicts  in 
such  other  manner  as  may  be  deemed  ex- 
pedient, not  inconsistent  with  the  let  sec- 
tion of  this  article."  What  exactly  was  it 
that  was  proposed  by  this  addition?  Why, 
that  the  legislature  might  deal  with  the 
convicts  as  they  deemed  expedient,  provided 
only  that  they  did  not  hire  them  out;  in 
other  words,  that  they  might  lease  the  farm 
of  a  private  individual  and  work  the  state 
convicte  thereon.  That  is  exactly  what  coun- 
sel for  appellee  have  from  first  to  last  insist- 
ed on  as  the  true  sense  of  §S  223,  224,  225,  of 
article  10  of  the  Constitution.  That  is  their 
whole  oontention.  That  is  their  exact  con- 
tention, and  yet  this  identical  contention 
was  emphatically  repudiated  by  the  Consti- 
tution makers  when  they  rejected  the  above- 
recited  proposition.  And  with  the  rejection 
of  that  proposition  went  down,  once  more 
and  forever,  the  whole  basis  of  the  argu- 
ment so  earnestly  insisted  on  by  learned 
counsel  for  appellee  in  this  cause.  And  yet 
this  proposition,  and  the  action  of  the  con- 
vention in  repudiating  it,  is  ignored  in  the 
opinion  of  the  majority.  Marvelous  indeed! 
They  give  us  "Hamlet  with  the  prince  left 
out!" 

And  yet,  ignoring  this  vital  and  control- 
ling fact,  the  opinion  of  my  brethren  has 
sought  to  find  comfort  for  their  view  in  the 
language  of  the  ordinance  adopted  at  page 
167,  which  is  as  follows:  "Section  1.  That, 
with  the  view  of  enabling  the  legislature 
at  ite  next  session  to  have  before  it  the  nec- 
essary-information upon  which  to  act,  if  it 
dtould  be  determined  to  esteblish  a  peniten- 
tiary farm,  it  is  made  the  duty  of  the  gov- 
ernor to  appoint  five  commissioners,  who 
shall,  prior  to  the  next  session  of  the  legis- 
lature, carefully  inspect  such  bodies  of  land 
as  may  be  thought  suitable  for  sudi  location, 
and  who  shall  make  report  as  to  the  several 
advantages  of  the  bodies  of  land  inspected 
by  them,  and  as  to  the  propriety  of  estab- 
lishing such  farm  or  some  other  system,  and 
as  to  the  advantages  of  each,  cost,  and  other 
proper  matters,  to  the  governor,  to  be  laid  be- 
fore the  legislature,  with  such  recommenda- 
tions as  he  may  see  proper  to  make."  The 
particular  language  on  which  they  count  is 
this:  "If  it  [the  legislature]  should  deter- 
mine to  establish  a  penitentiary  farm."  And 
the  argument  is  that  it  is  thus  shown  that 
it  was  left  to  the  absolute  discretion  of 
the  legislature  whether  they  should  estab- 
lish a  penitentiary  stete  farm  at  all  or  not; 
and  the  deduction  is  sought  to  be  drawn  that 
if  the  legislature  should  determine  not  ix 
esteblish  the  stete  farm  in  the  exercise  ol 
this  supposed  discretion,  then  it  might  em 
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plojr  the  oonviots  in  any  vay  it  saw  proper, 
provided  only  that  they  did  not  hire  them 
out.  As  to  the  flrat  proposition,  let  it  be 
carefully  noted  that  the  scheme  of  buying  a 
state  farm, — ^not  leasing  it, — at  the  time  this 
section  was  modified  and  adopted,  had  al- 
ready been  definitely  approved.  All  on  earth 
that  was  meant  by  the  wmrds  "if  the  legis- 
lature should  determine  to  buy  a  farm"  was, 
if  the  legislature  should  determine  to  buy  a 
farm  immediately,  for  the  1st  of  January, 
1895.  Section  223,  art.  10,  of  the  Constitu- 
tion, had  already  fixed  as  the  pole  star  of 
the  whole  matter,  for  the  guidance  of  the 
legislature,  the  exact  date,  December  31, 
1894,  after  which  there  could  never  be  any 
dealing  with  convicts  except  in  four  modes: 
First,  employment  of  convicts  in  the  peni- 
tentiary proper;  second,  employment  under 
state  supervision  on  public  roads,  levees,  and 
publie  works;  third,  in  manuftoture  on 
state  fanns;  fourth,  employment  on  the 
•tate  farm  or  farms.  The  period  from  the 
adoption  of  article  10  of  the  Constitution 
until  the  Ist  of  January,  1895, — a  period. of 
some  four  years, — was  deemed,  by  the  mak- 
ers of  the  Constitution,  ample  time  in  which 
the  l^slatur^  could,  through  Ae  eommis- 
sioners,  buy  a  farm  or  farms,  and  put  the 
convicts  to  work  on  said  farm  or  farms. 

But,  as  there  were  four  years  of  this  in- 
terim during  which  the  legislature  should, 
with  conservative  judgment  and  careful  de- 
liberation, put  into  effect  the  constitutional 
scheme, — ^the  great  paramount  constitution- 
al scheme  of  buying  farms  and  putting  the 
convicts  on  them  to  labor  there, — it  was  a 
very  proper  thing  to  provide  in  this  section 
that  the  legislature  might  determine  not 
to  buy  the  farms  and  put  the  convicts  on 
them  immediately.  If  one  will  keep  in  view 
— as  one  manifestly  should — the  great  dom- 
inating purpose  of  the  Constitution  makers 
to  forever  end  the  system  of  hiring  convicts 
out  to  private  individuals  and  to  concentrate 
them  on  said  farms  to  be  bought,  there  is 
not  the  slightest  difficulty  in  understanding 
that  these  words,  "if  the  legislature  should 
determine,"  etc.,  were  not,  of  course,  meant 
to  give  the  legislature  the  absolute  discre- 
tion to  buy  farms  or  not  to  buy  them  at  all, 
but  simply  to  allow  them  to  determine 
whether  they  should  put  this  constitutional 
scheme  into  effect  at  once,  or  at  the  end 
of  the  four  years  allowed  for  its  inaugura- 
tion. It  would  be  a  reduetio  ad  ahsurdum 
— nothing  short  of  it — to  hold  that  the 
great  constitutional  scheme  of  buying  farms, 
and  of  putting  the  convicts  on  farms,  so 
carefully  framed  by  the  makers  of  the  Con- 
stitution, WAS  at  last  nothing  but  brutum 
fulmen,  absolutely  nullified  by  the  mere  an- 
cillary provision  in  this  section, — if  it  should 
determine,  etc.,— -wbidk  was  nothing  but  a 


mere  ancillary  clause,  relating,  not  tc  the 
command  that  they  should  .buy  farms,  but 
to  the  particular  time  within  four  years 
when  the  legislature  should  determine  to 
buy  farms.  And  yet,  such  is  the  desperate- 
ness  of  the  strait  in  which  my  brethren  find 
themselves,  that  they  are  driven  to  construe 
this  merely  incidental,  ancillary  clause,  ad- 
ministrative clause,  clause  relating  to  time 
and  to  time  alone,  into  a  provision  absolute- 
ly superseding  and  blotting  out  the  g^eat 
paramount  scheme  of  buying  farms  and 
working  convicts  on  the  farms,  standing  out 
in  bold  relief  dear  as  a  mountain  in  tb« 
landscape. 

Another  patent  fallacy  in  the  reasoning 
of  my  brethren  is  this:  That  they  pivt>t  the 
whole  argiunent  as  to  the  power  of  the 
board  of  control  to  lease  the  farm  of  a  pri- 
vate individual  upon  whether  the  word 
"may"  buy  farms,  in  {  225  of  the  Con- 
stitution, is  permissive  or  mandatory.  This 
is  a  complete  non  sequitur.  I  think  I  have 
demonstrated  above,  and  also  demonstrated 
in  my  dissenting  opinion  in  the  former  suit, 
that  the  word  "may"  is  here  plainly  manda- 
tory, because  the  enforcement  of  the  consti- 
tutional scheme,  which  is  the  thing  whith 
should  dominate  the  entire  construction  of 
these  constitutional  sections,  imperatively 
requires  the  word  "may"  to  be  treated  as 
mandatory.  Certainly  it  is  perfectly  obvious 
that  the  Constitution  makers  themselves 
used  the  word  "shall,"  and  it  was  the  re- 
vision committee  only  which  substituted 
"may"  for  "shall."  No  revision  committee 
had  tiie  power,  by  mere  revision  of  the 
phraseology  of  a  provision  already  adopted 
by  the  Constitution,  to  change  in  the  least 
respect  the  real  effect  of  what  the  Constitu- 
tion makers  had  so  already  done;  and  ( 
apprehend  that  no  thought  was  further  from 
the  minds  of  this  revision  committee  than  to 
make  any  such  changes,  but  that  they  simply 
meant  to  indicate,  by  the  use  of  this  word 
"may,"  not  that  the  legislature  was  at 
liber^  not  to  buy  farms  at  all  but  that, 
since  they  must  choose  between  the  four 
modes  named  in  whieb  they  might  deal  with 
the  convicts,  the  legislature  might  postpone 
the  buying  of  the  farms,  not  buying  immedi- 
ately, provided,  only,  they  bought  them  in 
time  to  put  into  effect  the  great  constitu- 
tional scheme  by  the  Ist  of  January,  1895. 

But  suppose,  for  the  sake  of  argpiment, 
notwithstanding  the  awful  wrench  of  logic 
and  of  constitutional  construction  which 
such  a  supposition  necessarily  involves,  that 
the  word  "may"  was  permissive,  and  that 
the  legislature  had  absolute  discretion  grant- 
ed, by  such  permissive  use  of  the  word 
"may,"  whether  to  buy  farms  at  all  or  not; 
in  what  conceivable  way  does  this  admission 
work  out  power  on  the  part  of  the  legis* 
23 
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lature  to  Authorize  the  board  of  control  to 
lease  a  private  farm?  The  only  effect  on 
earth  such  permissive  use  of  the  word  "may" 
could  possibly  have  would  be  to  cut  out  one 
of  the  four  modes  which  the  Constitution 
had  expressly  and  imperatively  prescribed 
as  the  only  modes  in  which  convicts  could 
be  dealt  with,  and  leave  the  legislature  its 
choice  between  the  three  other  modes,  to 
wit:  First,  confinement  in  the  penitentiary 
proper;  second,  employment  under  state 
supervision  on  public  roads,  levees,  and  pub- 
lic works;  and,  third,  the  hiring  of  convicts 
imtil,  and  only  until,  the  31et  December, 
1894.  There  is  not  the  slightest  hint,  not 
the  faintest  adumbration,  in  these  three  sec- 
tions of  the  Constitution  (223,  224,  and 
226),  of  any  power  in  the  legislature  to  lease, 
or  to  authorize  any  board  of  control  to  lease, 
the  farm  of  a  private  individual.  None 
whatever.  And  yet,  with  the  great  states- 
men and  the  great  lawyers  who  composed 
the  membership  of  the  constitutional  con- 
vention of  1890,  with  the  greatest  care  and 
particularity  definitely  setting  forth  only 
four  modes  in  which  the  convicts  could  be 
dealt  with,  and  as  definitely  and  emphatical- 
ly excluding  the  power  to  lease  the  farm  of 
any  private  individual,  my  brethren  are  in 
the  desperate  situation  of  having  to  resort 
to  the  words,  "if  the  legislature  shall  deter- 
mine," and  the  permissive  construction  of 
the  word  "may"  in  the  phrase  "may  buy 
farm.V'  M  their  only  hope  to  escape  enforce- 
ment of  the  positive  mandate  of  tiie  great 
constitutional  scheme  plainly  set  down  in 
the  three  sections  of  the  Constitution  above 
referred  to.  With  all  deference  to  my  breth- 
ren, I  refuse  most  emphatically  to  subscribe 
to  any  such  doctrine. 

Let  us,  in  conclusion,  test  their  construc- 
tion by  the  result  to  which  it  plainly  may 
lead.  All  men  know  that  the  one  great  ob- 
ject of  article  10  of  the  Constitution  was  to 
put  an  end,  once  and  forever,  to  the  horrors 
and  unspeakable  brutalities  of  the  system  of 
hiring  out  convicts  to  private  individuals 
which  had  obtained  for  thirty  years  past; 
and  to  put  an  end  to  it  by  constitutional 
mandate,  so  as  to  place  it  forever  out  of  the 
power  of  any  legislature  to  revive  that  sys- 
tem, with  its  infamies,  directly  or  indi- 
rectly. And  this  was  placed  in  the  Consti- 
tution for  the  very  reason  pointed  out  in 
my  dissenting  opinion  in  the  former  suit,  to 
wit,  that  previous  legislatures,  in  the  past, 
in  the  face  of  investigations  disclosing  these 
infamies,  had  strangely  enough  persisted  in 
refusing  to  right  this  great  wrong.  That 
being  the  object  of  the  Constitution  makers 
in  adopting  this  article  10  of  the  Constitu- 
tion, how  will  that  object  be  accomplished 
by  the  construction  adopted  by  the  majority 
of  the  court?  Their  conclusion  is,  expressly 
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and  necessarily  that,  whenever  the  legisla- 
ture sees  proper,  it  may  authorize  the  leasing 
of  the  lands  of  a  private  individual,  and  the 
working  of  the  convicts  on  such  lands,  if 
only  the  working  be  under  state  supervision. 
Is  it  not  open  and  level  to  tiie  simplest  un- 
derstanding that,  under  this  system,  there 
may  occur  in  the  future  the  very  same  out- 
rages and  brutalities  which  have  covered 
with  unspeakable  obloquy  the  state's  treat- 
ment of  the  state  convicts  in  the  past? 
What  more  is  necessary  to  revive,  in  all  its 
horrors,  the  system  which  the  people  of  this 
state,  justly  shocked  and  outraged,  attempt- 
ed forever  to  put  an  end  to  by  this  great 
constitutional  scheme,  except  that  some  suc- 
ceeding legislature,  in  the  future,  shall  re- 
peal the  act  now  pending,  if  adopted  by  this 
legislattire,  forbidding  the  leasing  of  the 
lands  of  a  private  individual?  Most  mani- 
festly, with  that  act  repealed  at  any  time 
in  the  future,  the  very  system  which  the 
Constitution  repudiated,  and  which,  so  far 
as  this  feature  is  concerned,  the  present 
house  of  representatives  of  this  legislature 
with  but  two  dissenting  votes,  and  the  pres- 
ent senate  of  this  legislature  unanimously, 
have  repudiated,  and  most  wisely  and  rigiit- 
eously  repudiated,  may  be  again  put  in  force 
in   this   state. 

So  far  as  th:  case  of  Siato  v.  Levee  Comrs. 
76  Miss.  132,  21  So.  661,  strongly  relied  on 
by  the  majority  of  the  court,  is  concerned, 
I  desire  simply  to  say — ^what  is  perfectly 
obvious — that  the  question  ae  to  t^e  power 
of  the  board  of  control  to  lease  a  private 
farm  was  not  in  the  slightest  degree  involved 
in  that  case;  nor,  for  that  matter,  has  it 
ever  been  presented  for  decision  in  any  case 
in  this  state  until  the  former  suit  herein — 
the  injunction  suit — and  this  present  suit. 
The  sole  question  argued  and  dedded  in  that 
case  was,  as  stated  in  the  syllabus,  that 
"cotton  produced  by  convicts  under  the  con- 
trol and  management  of  the  state,  upon  the 
penitentiary  farms  in  a  levee  district,  is  not 
subject  to  the  cotton  tax,  or  other  levee 
taxes."  That  exactly,  and  nothing  else,  was 
the  point,  and  the  only  point,  involved  or 
decided  in  that  case.  The  casual  expressions 
thrown  out  arguendo  in  that  case,  to  the  ef- 
fect that  "the  state  farms  are  local  and  mov- 
able penitentiary  farms,"  etc.,  are  entirely 
beside  the  point  involved  here,  and  furnish 
no  sort  of  aid  in  this  decision.  It  is  too 
elementary  law  for  serious  observation  that 
the  language  of  a  court  is  to  be  taken 
strictly  with  reference  to  the  precise  point 
adjudicated.  And  the  precise  point  adjudi- 
cated there  has  not  the  most  distant  rela- 
tion to  the  point  presented  here  for  the  first 
time  in  the  histoiy  ?^g^d|t«<t^OOgle 
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C  A.  GORDON,  Admr.,  etc.,  of  J.  H.  Gordon, 
Deceased,  Exr.  etc.,  of  L.  N.  Baldwin,  De- 
ceased, Appt., 

T. 

JOHN  MoDOUOAIX,  SR.,  et  aL 
(84  Miss.  716,  tl  So.  298.) 

Tnut  for  payment  of  debts— creatioB. 

1.  A  trust  for  the  payment  of  debts  Is 
created  by  the  will  of  a  person  whose  es- 
tate will  be  wholly  absorbed  by  their  pay- 
ment, in  case  the  law  takes  its  course,  di- 
recting that  all  of  testator's  just  debts  be 
paid  as  soon  as  can  be  done  without  injury 
to  his  estate,  establishing  an  annuity  to  be 
paid  from  the  estate  for  an  indefinite  time, 
blending  real  and  personal  property  into  one' 


oommpn  mass,  empowering  the  executors  to 
sell  either  and  give  good  titles  and  carry 
on  the  business  of  the  estate,  specifying  the 
order  in  which  real  estate  shall  be  disposed 
of,  and  limiting  his  wife  to  support  with  a 
life  estate  only  in  what  remains  after  pay- 
ment of  debts. 
Will— life  estate. 

8.  A  life  estate  in  what  is  left  after 
payment  of  debts  is  devised  to  testator^s 
wife  by  a  clause  which  provides  that,  sub- 
ject to  clauses  providing  for  the  manipula- 
tion of  the  estate  for  payment  of  debts,  the 
wife  is  given  the  entire  use,  incomes,  rents, 
and  profits  of  the  estate  for  and  during  her 
natural  life,  with  power  to  dispose  of  one 
fourth  of  the  estate  remaining  at  her  death. 
Executor — payment  of  improyed  debts — ^lia- 
bility. 

3.  An  executor  is  not  personally  charge- 


Subject  Note. — Effect  of  creation  of  testa- 
mentary tnut  for  payment  of  debts. 

L  Generally,  356. 
n.  Assets,  358. 
UL  Statute  of  limitationa. 

a.  Claims  barred  at  testator's  death, 

361. 

b.  Claims  not   barred  at    testator's 

death,  364. 

c.  Trusts  on  personal  property,  369. 
IV.  Application  of  purchase  money,  370. 

y.  Summary,  372. 

L  Generally. 

A  testator,  in  his  will,  may  create  a  trust 
for  the  payment  of  his  debts.  If  the  trust 
is  created  on  personal  property,  the  creditor 
may  ignore  sucb  trust,  as  personal  property 
has  always  been  held  liable  for  the  de- 
cedent's debts,  and  such  trusts  have  been 
said  to  be  void.  Real  estate  of  a  deceased 
person,  at  common  law,  was  not  liable  to 
the  payment  of  his  simple-contract  debts; 
but  this  was  changed  by  3  &  4  Wm.  IV. 
ehap.  104,  providing  that  freehold  and  copy- 
hold estates  shall  be  liable  for  the  pay- 
ment of  simple-contract  and  other  debts  of 
the  decedent;  but  this  act  is  confined  to 
those  estates  which  the  testator  "shall  not, 
by  liis  last  will,  have  chargea  with,  or  de- 
vised subject  to,  the  payment  of  his  debts." 
In  this  country  real  estate  is  liable  for  the 
payment  of  the  decedent's  debts  after  the 
personalty  is  exhausted;  but  the  courts  here 
generally  recognise  trusts  on  realty  for  the 
payment  of  debts  if  the  right  of  creditors 
is  not  thereby  impaired. 

A  direction  to  pay  the  testator's  debts, 
coupled  with  a  devise  to  trustees,  who  were 
also  named  as  executors^  was  held  to  give 
them  a  legal  estate  in  fee.  Marshall  v. 
Gingell,  L.  R.  21  Ch.  Div.  790.  The  court 
followed  Creaton  v.  Creaton,  3  Smale  &  G. 
389,  saying  that  there  was  a  similar  direc- 
tion, that  tlw  testator's  debts  should  be 
paid,  without  saying  by  whom,  and  then  « 
deriae  of  real  estate  to  trustees,  who  were 
6L.R.A.(N.S.), 


also  named  executors,  upon  trust  to  pay 
rents  to  the  testator's  daughters,  etc;  and 
it  was  there  held  "that  the  direction  to  pay 
debts,  though  it  was  not  in  terms  a  direc- 
tion that  they  should  be  paid  by  the  execu- 
tors, was  still  enough  to  justify  him  in  de- 
ciding that  it  was  the  intention  of  the  tes- 
tator that  the  trustees  should  take  such  an 
estate  as  would  enable  them  to  pay  his 
debts  out  of  the  property  devised  to  them; 
and  accordingly  the  vice  chancellor  held  that 
the  fee  simple  passed  to  the  trustees.  Mr. 
Vaughan  Hawkms,  in  his  valuable  work  on 
the  Construction  of  Wills,  says  (p.  151) : 
'It  may  be  «>nsidered  as  settled  that,  in 
wills  made  aa  well  before  as  since  1838,  a 
devise  to  trustees  in  trust  to  pay  the  tes- 
tator's debts  vests  in  them  the  absolute 
legal  fee.  But,  on  the  other  hand,  a  mere 
charge  of  debts  on  the  lands  devised,  the 
trustees  not  being  directed  to  pay  the  debts, 
does  not  enlarge  the  estate  of  the  trustees.' " 

Creditors  are  held  entitled  to  enforce  a 
trust  for  the  payment  of  debts. 

A  disposition  by  a  testator  of  her  per- 
sonal property  to  purposes  other  than  the 
payment  of  the  debts,  with  the  assent  of 
creditors,  was  held  to  be  a  charge  on  the  real 
estate.  It  was  also  held  that  a  trust  was 
thereby  raised  which  devolved  on  the  execu- 
tor, who  could  execute  it  by  his  own  au- 
thority, or  be  compelled  to  do  it  by  a  bill 
filed  by  the  creditors,  under  act  of  Congress 
1785,  or  by  virtue  of  the  powers  of  a  court 
of  equity  in  relation  to  the  execution  of 
trusts.  Bank  of  United  States  v.  Beverly, 
1  How.  134,  11  L.  ed.  76,  10  Pet.  632,  9  L.  ed. 
622.  The  court  said:  "In  this  case  there 
was  such  a  trust  fastened  on  the  property 
in  oontroversy  by  implication  of  law  and 
the  presumed  intention  of  the  testator, 
which  can  be  enforced  by  these  complain- 
ants, unless  some  valid  objection  has  been 
made  out  by  the  respondents." 

A  testamentary  trust  of  personal  prop- 
erty to  pay  debts  wa«  held  not  to  affect  the 
rights  of  creditors. 

So,  where  a  testator  gave  all  his  hind  with 
live  stock  thereon,  "except  so  much  thereof 
as  will  pay  my  just  debts,"  and  then  gave 


966 


MISSISSIPPI  SUPREME  COURT. 


Mat, 


able  ■\rith  the  amount  applied  in  payment 
of  unproved  debts  of  testator  against  which 
he  might  have  pleaded  the  statute  of  lim- 
itations, where  the  estate  was  devised  in 
trust  for  the  payment  of  debts. 

(May.  2,  1904.) 

APPEAL  by  the  administrator  of  the  exec- 
utor of  h.  N.  Baldwin,  deceased,  from 
a  decree  of  the  Chancery  Court  for  Clai- 
borne County  subcharging  the  executor  for 
unprobated  debts  of  the  estate  which  he  had 
paid  out  of  the  assets  coming  to  his  hands. 
Reversed: 

L.  N.  Baldwin  died  leaving  a  will  set 
out  in  the  opinion.  He  had  no  children. 
The  executors  took  charge  of  and  managed 
the  estate,  collected  debts  due  the  testator. 


and  paid  claims  against  the  estate,  some  of 
which  were  unprobated,  selling  fbr  this  pur- 
pose both  real  and  personal  property.  After 
six  annual  accounts  had  been  filed  by  the 
executors  and  approved  by  the  court,  with- 
out any  objection  on  the  part  of  the  lega- 
tees, Mrs.  Baldwin  died.  Exceptions  were 
then  filed  to  these  accounts,  seeking  to 
charge  the  surviving  executor,  J.  H.  Gordon, 
with  amounts  paid  on  all  unprobated  claims, 
on  the  ground  that  the  will  did  not  create 
an  express  trust  for  the  payment  of  debts. 
After  the  death  of  J.  H.  Gordon,  a  decree 
was  rendered  against  C.  A.  Gordon,  the  ad- 
ministrator of  his  estate,  ta  favor  of  ex- 
ceptors, and  from  such  decree  the  adminis- 
trator appeals. 
Further  facta  appear  in  the  opinion. 


bis  negroes  to  the  same  person,  the  court 
said:  "We  must  be  careful  not  to  be  mis- 
led, in  the  construction  of  words  like  these, 
by  a  supposed  analogy  to  the  English  de- 
cisions on  the  subiect  of  charging  lands  by 
will  for  the  payment  of  debts.  In  that 
country  lands  are  not  (or  at  least  were  not 
when  those  decisions  were  made)  liable  for 
the  payment  of  the  simple-contract  debts 
of  the  deceased.  He  cannot  alter  the  law 
and  make  them  directly  liable;  but,  having 
a  right  to  devise  his  lands,  he  may  devise 
them  either  absolutely,  or  subject  to  any 
reasonable  condition.  When,  therefore,  a 
court  of  equity  collects  from  -a  will  so  ex- 
ecuted as  to  be  effectual  to  pass  lands  that 
the  testator  devises  that  his  lands  shall  be 
subject  to  the  payment  of  all  his  just  debts, 
they  give  effect  to  this  will  in  the  only 
mode  by  which  it  can  operate.  They  hold 
that  it  is  a  devise  in  trust  for  the  payment 
of  debts, — that  the  lands  are,  by  force  of 
the  will,  charged  with  the  payment  thereof. 
But  we  can  find  no  case — no  dictum — where, 
in  that  country,  a  testamentary  disposition 
is  made  of  chattels,  subject  to  the  payment 
of  debts,  that  the  liability  of  those  chattels 
to  the  creditor  is  in  the  slightest  degree  af- 
fected thereby."  Hines  v.  Spruill,  22  N. 
C.   (2  Dev.  &  B.  Eq.)  9S. 

If  a  trustee  is  not  designated,  it  is  held 
that  it  is  the  duty  of  the  executor  to  ad- 
minister the  trust. 

So,  in  Pettingill  v.  Pettingill,  60  Me.  411,  a 
will  charged  a  legatee  with  the  paying  to 
the  widow  of  a  proportionate  sum  for  sup- 
port, and  also  with  "the  payment  of  all 
debts  by  me  owing  at  the  time  of  my  de- 
cease in  the  same  proportion."  The  court 
said:  "Whenever  any  interest  in  the  nature 
of  a  trust,  or  any  person  or  duty  implying  a 
trust,  is  created  by  a  will;  and  there  is  no 
special  designation  of  the  executor  or  any 
other  person  as  trustee, — it  is  incumbent 
upon  the  executor,  as  such,  to  administer 
the  estate  according  to  the  provisions  of  the 
wUl." 

In  Marlow  v.  Pitfleld,  1  P.  Wms.  658, 
where  an  infant  made  a  will  devising  his 
real  estate  to  trustees  for  the  payment  of 
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his  debts  with  interest,  it  was  held  that, 
under  the  circumstances  of  this  case,  where 
the  infant's  estate  was  considerable  and  the 
money  loaned  was  £130,  and  the  infant 
was  destitute  at  the  time,  the  fact  that  he 
desired  his  debts  to  be  paid  with  interest 
authorized  holding  that  this  money  lent  was 
within  the  trust. 

A  trustee  conveying  to  the  remainder-man 
in  contravention  of  the  trust  will  be  held 
liable  for  his  misapplication  of  the  proceeds. 

A  testator  left  certain  estates  to  his  son, 
and  other  estates  to  trustees  for  the  pay- 
ment of  hia  debts,  and  appointed  the  trus- 
tees his  executors.  They  renounced  exec- 
utorship, and  conveyed  their  interest  in  the 
estates  to  the  son  subject  to  the  trust.  The 
son  mortgaged  the  greater  part  of  the  trust 
estate  for  Us  own  debts.  It  was  held  that 
the  trustees  were  liable  to  make  good  the 
deficiency  arising  from  this  application  of 
the  fund.    Hardwick  v.  Mynd,  1  Anst.  109. 

And  the  devisee,  subject  to  a  trust,  weui 
held  to  have  no  benefit  until  the  burden  was 
discharged,  where  a  testator  created  a  par- 
ticular trust  out  of  particular  lands  for  the 
payment  of  debts,  and  devised  it  over  sub- 
ject to  a  trust.    Powis  v.  Corbet,  3  Atk.  656. 

Where  the  trustees  have  no  right  to  renta 
and  profits  of  the  real  estate,  but  have  the 
power  of  sale,  it  is  held  that  the  realty 
passes  to  the  devisee  subject  to  the  execu- 
tion of  the  power  of  sale.  Cllft  v.  Moses, 
Ufl  N.  Y.  144,  22  N.  E.  393.  In  this  case  a 
will  directed  the  executor  "to  pay  all  my 
just  debts."  After  giving  some  bequests, 
the  will  devised  the  rest  of  his  property  to 
his  daughter,  and  made  ber  executrix  with 
another  as  executor,  and  provided :  "I  g^ve 
and  devise  to  my  executor  and  executrix  all 
my  real  and  personal  property  of  every 
kind,  in  trust,  for  the  purpose  of  paying  my 
debts  and  legacies  named  in  this  my  last 
will,  giving  them  power  to  sell,  mortgage, 
or  convey  any  and  all  real  estate  for  the 
purposes  above  named."  It  waa  held,  un- 
der 1  N.  Y.  Rev.  Stat.  729,  S  56,  providing 
that  a  devise  of  lands  to  executors  and  other 
trustees,  to  be  sold  or  mortgaged,  where  the 
tmstees  axe  not  also  empowered  to  receive 
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Mr.  H,  C.  Honnger,  for  appellant: 
The  toetator  enjoined  the  payment  of  hii 
debts,  gave  the  management  and  control  of 
Ub  property  to  his  executors  for  that  par- 
pose,  gare  them  t&e  power  and  authorized 
them  to  cultivate  his  plantations,  to  sell  his 
real  estate  either  at  private  or  public  sale 
for  the  payment  of  his  debts,  directed  them 
to  reserve  certain  lands  to  the  last,  blended 
his  recU  and  personal  estate  together  in  one 
mass,  without  making  any  distinction,  to  be 
sold  for  the  payment  of  his  debts,  and  vested 
them  with  large  discretionary  powers.  In 
this  will  the  testator  dendsed  all  his  prop- 
erty, both  real  and  personal,  to  Vke  execu- 
tors, giving  them  title  in  trust,  subject  to 
the  wife's  interest.  The  remainder-men  or 
heirs  were  to  have  nothing  until  the  debts 


were  paid.  It  was  not  a  mere  power  of  sale 
that  was  given  them ;  they  were  to  .carry  on 
his  {dantation  business  just  as  he  himself 
had  done.  While  the  words  "trust"  and 
"charge"  are  not  used,  these  words  are  not 
necessary.  The  intention  clearly  was  to  cre- 
ate an  express  trust  for  the  payment  of 
debts,  and  to  take  them  out  of  the  statute 
of  limitations. 

Abbay  ▼.  mU,  04  Miss.  340,  I  So.  484; 
Morse  v.  Hackensadc  Sav.  Bank,  47  N.  J. 
Eq.  279,  12  L.R.A.  62,  20  Atl.  961 ;  Lawson, 
Rights,  Rem.  A  Pi.  §  1971;  Pom.  Eq.  Jur. 
i  1009;  Norman  v.  Burnett,  25  Miss.  188; 
Story,  Eq.  {{  1058,  1059;  Morrison  v.  Kin- 
stra,  65  Miss.  71;  Tiedeman,  Eq.  Jtur.  {  290. 

A  promise  in  a  will  expressly  charging 
the  testator's  personalty  and  realty  with  the 


the  rents  and  profits,  shall  vest  no  estate 
in  the  trustees;  but  the  tmst  shall  be  valid 
as  a  power,  and  the  land  shall  descend  to 
the  heirs,  or  pass  to  the  devisees  of  the 
testator,  subject  to  the  power,— .that  no 
trust  was  created  by  the  will  with  respect 
to  the  real  estate,  and  that  the  executors 
were  not  entitled  to  receive  the  rents  and 
proflts;  that  the  will  created  a  valid  power 
in  tmst  in  the  executors  and  trustees  to 
sell  the  i«al  estate  for  the  purpose  of  pay- 
ing the  debts;  that  the  real  estate  passed  to 
tne  devisee  subject  to  the  execution  of  the 
power  in  trust.  It  was  also  held  that  the 
dause  giving  power  to  sell  was  probably 
inserted  to  save  the  expensive  proceedings 
provided  for  by  the  statute.  The  court 
■aid:  "The  devise  to  the  executors  in  trust 
embraced  the  personal  as  well  as  the  real 
estate,  thus  indicating  that  there  was  no 
intention  on  the  part  of  the  testator  to  re- 
lieve the  personal  property  from  being  used 
in  the  payment  of  the  debts." 

And  a  tenant  for  life  was  held  entitled  to 
the  possession  after  the  debts  were  paid. 

A  testator  devised  to  trustees  a  portion 
of  his  real  estate  in  trust  for  his  son  for 
life,  with  the  remainder  to  his  grandson  for 
life,  and  to  his  sons  in  tail,  and  to  pay  all 
his  debts  owing  at  the  time  of  his  decease; 
and  directed  that  the  rents  and  profits 
should  be  received  and  applied  in  liquidation 
of    the    debts   until   the   whole,   including 

£8,000  charged  upod  his  estate,  should  be 
paid,  and  tlut  no  person  to  whom  any  es- 
tate was  limited  should  be  entitled  to  the 
rents  until  the  estates  were  clear  of  debts. 
A  receiver  had  been  appointed.  The  whole 
of  the  debts  had  been  paid,  excepting  the 

£8,000,  by  sales  of  parts  of  the  estates; 
and  there  was  an  accumulation  fund  suf- 
ficient to  pay  the  £8,000.  It  was  held  that 
the  receiver  should  be  aischarged  and  the 
tenant  for  life  let  into  possession.  Tewart 
▼.  Lawson,  L.  R.  18  Eq.  490.  The  court  said: 
"fBut  in  this  particular  case  I  go  upon  the 
particular  language  of  this  will;  and  I  hold 
that  I  am  not  at  liberty  to  create  a  trust 
for  the  purpose  of  raising  a  fund  for  debts 
which  have  already  been  paid  off  and  dis- 
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charged, — and  properly  p4ld  off  and  dis- 
charged,— although  paid  off  and  discharged 
through  the  order  of  this  court." 

The  court  may  direct  a  sale  to  pay  debts 
when  the  rents  and  profits  are  deidsed  in 
trust  for  that  purpose. 

A  devise  in  trust  for  the  payment  of 
debts  out  of  the  rents  and  proflts  was  held 
to  be  equivalent  to  a  devise  of  the  estate 
itself  in  trust  for  the  payment  of  debts;  and 
the  eonrt  should  direct  the  estate  to  be 
sold  for  that  purpose.  This  was  where  the 
remainder-man  was  either  tenant  in  fee  or 
in  tail,  and  therefore  liable  to  pay  the  debts 
sooner  or  later.  Heneage  ▼.  Andover,  3 
Yoiuigie  &  J.  360. 

A  devisee  may  be  vested  with  the  power 
to  sell  to  pay  debts. 

A  will  devised  certain  property  to  ths 
wife  of  the  testator;  "she,  however,  first 
disposing  of  a  sufficiency  thereof  .to  pay  my 
just  debts;"  and  named  the  wife  executrix. 
It  was  held  that  the  wife  independently'  of 
her  office  as  executrix,  acquired  a  trust  in 
the  land  with  the  power  to  sell  to  pay  debts. 
Smith  V.  Mclntire,  83  Fed.  460.  The  court 
said:  "The  language  of  this  will  is  broad 
enough  to  create  sudi  a  trust  outside  of  the 
office  of  executor,  when  you  have  once 
reached  the  conclusion,  as  we  have,  that  the 
will  charges  the  debts  upon  the  land;  and 
therefore  I  am  prepared  to  hold,  for  the 
purposes  of  this  case,  that  the  wife  and  life 
tenant  here  appointed  as  executor  also  was 
invested  in  her  own  right  with  the  power  of 
sale  to  pay  debts,  and  not  by  virtue  of  her 
office  of  executor." 

A  trust  will  not  be  implied  upon  real  es- 
tate, and  an  implied  trust  will  not  supplant 
the  statutory  cnarge  on  )real  estate  in  this 
countiry. 

A  testator  gave  his  wife  all  of  his  per- 
sonal, as  well  as  his  real,  estate  for  her  use, 
she  to  draw  all  the  rents  and  interest,  with 
the  condition  that,  after  all  honest  debts 
were  paid  she  could  draw  the  interest.  It 
was  held  that  the  will  created  no  special 
charge  and  tmst  for  the  payment  of  debts, 
upon  his  real  estate.  Miller's  Appeal,  60  Pa. 
404.     The  court  said:     "It  is  argued  that 
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payment  of  debts  has  been  held  to  create  an 
express  trust  in  favor  of  creditors,  and  to 
dispense  with  the  necessity  for  a  presenta- 
tion of  the  claims. 

8  Am.  &.  Eng.  Enc.  Lav,  2d  ed.  p.  1083; 
Abbay  v.  Hill,  supra;  Hill,  Tmstees,  616, 
541;  Steele  v.  Steele,  64  Ala.  438,  38  Am. 
Rep.  16;  Templeton  y.  Tompkins,  46  Miss. 
424. 

A  direction  by  the  testator  that  his  debts 
shall  be  paid  charges  all  his  real  estate  there- 
with. Real  estate  may  be  charged  with  the 
payment  of  debts  by  being  blended  with  the 
personalty. 

Beach,  Wills,  Z46,  247;  Heatherington  y. 
Lewenberg,  61  Miss.  372;  Elnotts  y.  Bailqr, 
64  Miss.  236,  28  Am.  Rep.  348;  Turner  y. 
Turner,  57  Miss.  775;  Cady  y.  Cady,  67  Miss. 


425,  7  So.  216;  Clark  y.  Homthal,  47  Miss. 
434;  Perkins  y.  First  Kat.  Bank,  81  Miss. 

358,  33  So.  18;  PeeUes  y.  Acker,  70  Miss. 

359,  12  So.  248;  Stuart  y.  Robinson,  80  Miss. 
290,  92  Am.  St.  Rep^  603,  31  So.  903;  Heniy 
y.  Henderson,  81  Miss.  743,  63  L.RJL  616, 

33  So.  gei. 

It  is  not  necessary  to  make  use  of  formal 
expressions  to  create  an  express  trust,  nor 
that  such  trust  shall  be  directly  and  «xplic- 
itly  dedared  in  the  instrument  which  pur- 
ports to  create  it. 

Cooper  V.  Cooper,  61  Miss.  676;  King  y. 
Bishop,  62  Miss.  653 ;  Westbrook  v.  Munger, 
62  Miss.  316;  Thompson's  Appeal,  7  Sadler 
(Pa.)  220,  11  Atl.  465;  Steel  y.  Henry,  9 
Watts,  523;  Potteiger's  Appeal,  170  Pa.  532, 
32  AtL  1101;  Woonsocket  Inst,  for  Sayings 


herein  is  an  express  trust  created,  of  the 
real  estate  to  be  concurrently  liable  with  the 
personal  estate  for  the  payment  of  debts. 
That  it  is  express  is  utterly  untenable.  If 
it  be  anything,  it  is  but  the  implication  of 
a  trust.  But  would  that  supplant  the  charge 
created  by  law  on  the  realty  for  the  pay- 
ment of  debts?  Certainly  I  think  not. 
.  .  .  The  rule  of  the  English  cases  on  a 
(]ue8tion  of  this  kind  is  different  from  ours, 
as  is  shown  in  Buehler  y.  Buffington,  43 
Pa.  278,  by  Lowrie,  Ch.  J.,  for  the  reason 
that  the  realty  is  not  a  fund  there  for  the 
payment  of  general  creditors;  and  charges 
and  trusts  for  this  purpose  can  only  be 
executed  in  chancery.  Hence  it  is  that,  as 
that  is  the  only  mode  of  reaching  the  realty, 
these  trusts  for  such  purposes  are  more 
readily  sustained  than  here,  where  the  only 
advantage  is,  as  has  been  said,  to  save  the 
trouble  and  expense  of  obtaining  from  the 
orphans'  court  an  order  of  sale." 

IL  Assets. 

It  was  early  held  and  determined  at  law 
that,  where  land  was  devised  to  be  sold  by 
executors,  or  devised  to  executors  to  be 
sold,  the  assets  were  legal;  but  this  rule 
was  changed,  starting  with  Lewin  v.  Okeley, 
2  Atk.  60,  holding  that  where  in  a  devise 
to  trustees  for  the  payment  of  debts,  the 
same  persons  were  made  executors,  the  as- 
sets were  equitable  and  not  legal;  and  say- 
ing: "There  are  cases  in  Vernon's  Reports 
in  which  it  is  held  that,  where  trustees  are 
made  executors  {vide  Girling  y.  Lee,  1  Vem. 
63,  etc),  debts  shall  be  paid  in  a  course  of 
administration;  but  the  modem  resolutions 
have  been  otherwise."  This  rule  in  the  Lew- 
in Case  was  followed  in  Silk  v.  Prime,  1 
Bro.  Ch.  138,  note,  2  White  &  T.  Lead.  Cas. 
in  Eq.  Ill,  holding  that,  in  expounding  wills, 
they  should  be  construed  in  favor  of  equi- 
table assets;  and  that,  if  the  assets  could 
be  lodged  in  the  hands  of  trustees,  they 
would  be  put  there  in  preference  to  placing 
them  in  the  hands  of  executors;  and  that, 
where  one  person  was  invested  with  both 
characters,  the  trustee  should  be  preferred. 
SL.R.A.(N.S.) 


In  equity  all  debts,  where  there  is  no  lien, 
stand  on  an  equality.  This  rule  has  been 
adopted  by  statute, — 32  &  83  Vict.  chap. 
46, — ^providing  that  debts  by  specialty  and 
simple  contracts  are  payable  out  of  legal  and 
equitable  assets  pari  passu.  Legal  assets 
are  held  to  be  such  property  as  can  be 
reached  by  an  executor  by  virtue  of  his 
office.  Equitable  assets  are  such  as  are  cre- 
ated by  a  devise  in  a  will  of  land  for  the 
payment  of  debts  and  such  other  assets 
which  can  be  secured  only  by  a  court  of 
equity.  In  England,  prior  to  the  statutes, 
lands  were  not  liable  to  debts;  and,  when 
the  testator  made  them  liable  by  will,  a 
pure  trust  arose,  and  the  proceeds  became 
equitable  assets,  and  the  remedy  was  exclu- 
sively in  chancery.  In  this  country  lands 
are  made  liable  by  statute,  and  therefore  are 
generally  held  not  to  be  equitable  assets,  ex- 
clusively cogniuible  in  chancery,  but  legal 
assets,  upon  the  same  footing  as  proceeds 
of  goods.  If  a  testator  should  attempt  to 
vary  the  liability  of  personalty  by  a  trust, 
he  could  not  affect  it.  In  some  states  it  la 
held  that,  the  liability  of  estates  of  dece- 
dents being  fixed  by  statute,  the  will  of  the 
testator  cannot  change  the  rights  of  credit- 
ors, although  he  may,  by  will,  give  the  ex- 
ecutor or  trustee  power  to  sell,  and  thus 
avoid  the  costly  procedure  of  sale  by  order 
of  court. 

Where  a  testator  ordered  his  estate  to  be 
sold,  and  gave  a  legacy  to  his  wife,  and  di- 
rected the  remainder  to  be  vested  in  the  ex- 
ecutors for  the  payment  of  debts,  it  was 
held  that  the  money  arising  from  the  sale 
was  equitable  assets.  Newton  v.  Bennet,  1 
Bro.  Ch.  135.  The  court  said:  "If  you  can 
lodge  the  assets  in  the  hands  of  the  trus- 
tees, the  court  will  never  put  them  in  the 
hands  of  the  executors,  and,  when  one  per- 
son is  invested  with  both  characters,  the 
trustee  shall  be  preferred." 

An  estate  was  devised  in  trust  to  sell  and 
pay  debts.  The  mortgagee  of  the  testator 
sold  the  land  and  paid  the  surplus  to  the 
agent  of  the  trustee,  who  also  died.  In  an 
action  by  the  administrator  de  honis  non 
against  the  executor  of  the  agent,  it  was 
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V.  Ballou,  16  R.  I.  S51,  1  L.R.A.  556,  16  AU. 
144;  Colton  v.  Colton,  127  U.  8.  310,  32  L. 
ed.  142,  8  Sup.  Ct  Rep.  1164;  Oliver's  Ap- 
peal. 101  Pa.  303. 

Messrs.  Pintard  &  Batelifi,  also  for  ap- 
pellaot: 

Where  the  will  expressly  charges  the  real 
and  personal  property  with  the  payment  of 
debts,  it  is  held  to  create  an  erpress  trust 
in  favor  of  creditors;  and  in  that  case  the 
presentation  and  probate  of  claims  is  not 
neceesaiy.  The  prorisiODS  of  items  1,  6, 
and  7  of  the  will  of  L.  N.  Baldwin  create 
an  express  charge  against  bis  estate,  both 
realty  and  personalty,  as  effectually  as  if 
he  had  used  the  words  "charge"  and  "make 
liable." 

Abbay  ▼.  Hill,  64  Miss.  340,  1  So.  484; 


Smyth  V.  Caswell,  66  Tex.  379;  Pleasants 
V.  Davidson,  34  Tex.  460. 

Taking  the  seventh  clause  of  the  will  in 
conneotion  with  the  first,  it  is  clear  that  the 
testator's  intention  was  that  his  estate  be 
held  together  and  cultivated  until,  by  the 
proceeds,  the  debts  should  be  paid.  The  only  , 
authoril^  to  sell  the  property  is  given  ex- 
pressly for  the  payment  of  debts.  The  ex- 
ecutors took  possession  of  the  whole  estate 
and  managed  it  by  authority  given  them 
by  the  will,  not  by  order  or  direction  of  the 
court.  Their  control  over  it  was  as  complete 
a«  the  testator  himself  had  during  his  life- 
time. Out  of  the  proceeds  of  the  crops  they 
made  payments  on  the  debts,  whether  pro- 
bated or  not,  and  carried  out  the  intention 
of  the  testator,  whose  will  is  sufficiently  ex- 


held  that  the  money  was  equitable,  asd  not 
legal,  assets,  and  would  not  have  been  re- 
coverable by  the  trustees  as  executors.  Clay 
r.  Willis,  1  Bam.  &  C.  364.  Holroyd,  J., 
said:  "Whatever  may  have  been  ruled  in 
the  old  cases  in  Vernon,  it  is  now  clearly 
settled  that  a  devise  to  trustees,  also  made 
executors  in  trust  to  sell,  does  not  consti- 
tute legal  assets." 

A  devise  charged  with  debts  to  trustees 
and  their  heirs  in  trust  to  take  the  rent  and 
support  the  devisor's  son  was  held  to  be 
equitable  assets.  Bailey  v.  Ekins,  7  Ves. 
Jr.  310. 

In  Manning  t.  Spooner,  3  Ve«.  Jr.  114, 
where  there  was  a  trust  to  raise  a  ftmd  to 
pay  debts  created  by  the  testator,  it  was 
held  that  there  were  four  classes  of  estates 
to  be  applied  to  the  debts:  (1)  The  gen- 
eral personal  estate,  unless  exempted  ex- 
pressly or  by  plain  implication;  (2)  any  es- 
tate particularly  devised  for  the  purpose, 
and  only  for  the  purpose,  of  paying  debts; 
(3)  estates  descended;  and  (4)  estates  spe- 
cifically devised.  The  court  said:  "The 
question  therefore  is,  in  every  case  where 
UM  contest  is  between  an  estate  descended 
and  an  estate  alleged  to  be  provided  for  the 
debts,  whether  it  is  a  general  charge,  or  any 
part  of  the  estate  is  selected  for  the  express 
purpose  of  paying  the  debts.  ...  If 
part  is  selected  for  that  purpose,  that  part 
shall  be  applied  before  the  descended  estate, 
whether  the  testator  had  that  estate  before 
he  made  his  will  or  not." 

And  where  a  testator  made  his  nephew 
executor,  and  devised  to  him  and  his  heirs 
all  his  lands  in  trust  to  sell  and  to  pay  all 
his  debts  and  bis  children's  portion,  it  was 
held  that  the  money  arising  from  this  sale 
was  not  legal  assets,  and  that  the  debts 
and  children's  portions  were  to  be  paid  in 
equal  proportions.  Anonymcus,  2  Vem.  133. 
This  was  on  the  ground  that,  as  the  devise 
was  to  him,  the  land  must  go  in  the  course 
of  descent;  and  he  should  take  as  trustee, 
and  not  as  executor. 

A  testator  devised  his  lands  to  two  trus- 
tees to  sell,  and  out  of  the  purchase  money 
to  pay  his  debts;  and,  as  to  the  rest  of 
6L.R.A.(N.S.) 


the  land,  to  rent  the  same  and  pay  all  the 
testator's  debts  and  I^acies,  and  pay  the 
balance  to  two  parties.  It  was  held  that 
money  arising  from  the  sale  of  real  estate 
was  legal  assets  only  where  it  was  sold  un- 
der a  bare  power  given  to  sell,  and  not 
where  the  interest  in  the  estate  passed  by 
the  will  to  the  devisees;  and  that  making 
the  trustees  executors  did  not  alter  the 
ease.    Prowse  ▼.  Abingdon,  1  Atk.  484. 

A  testator  gave  to  his  wife  his  hoxise- 
hold  goods,  and  gave  all  his  real  estate  and 
all  his  personal  estate  not  specifically  be- 
queathed, to  two  trustees  to  sell  his  personal 
estate  and  pay  his  debts,  and,  if  not  suf- 
ficient, to  apply  the  rents  and  profits  of  the 
real  estate.  It  was  held  that  the  charge  on 
the  rents  and  profits  was  a  charge  on  the 
corpus.  Wragg  v.  Morley,  14  Week.  Rep. 
049. 

Where  one  devised  all  his  personal  estate 
to  his  daughter,  and  all  his  real  estate  to 
trustees  in  trust  to  pay  debts,  and  the  re- 
mainder to  his  daughter  in  tail,  it  was  held 
that  the  personal  estate  should  first  be  ap- 
plied to  the  payment  of  the  debts.  Easle- 
wood  v.  Pope,  3  P.  Wms.  323. 

A  testator  devised  his  real  estate  in  trust, 
and  out  of  the  proceeds  and  rent,  until  sale, 
to  pay  his  debts,  and  then  in  trust  to  pay 
three  legacies;  and  gave  his  personal 
estate  to  T.  R.  It  was  held  that  the  will 
did  not  give  to  T.  R.,  nor  dispose  of,  the  sur- 
plus of  the  products  of  the  testator's  real 
estate  after  paying  the  charges  which  ought 
to  be  imposed  thereon,  and  that  such  sur- 
plus belonged  to  the  heir;  and,  as  between 
the  heir  and  T.  R.,  the  personal  estate  was 
the  fund  first  applicable  to  the  testator's 
debts.  Collis  t.  Robins,  1  De  O.  &  S.  131. 
The  court  said:  "It  being  dear  that  upon 
those  who  allege  a  testator's  personal  estate 
not  to  be  the  first  fund  for  paying  his  debts 
lies  the  burden  of  showing  that,  in  so  many 
words,  or  by  expressions  tantamount,  he  has 
directed  his  personal  estate  not  to  be  so; 
and  that  they  must  do  more  than  bring  his 
meaning  into  doubt.  I  do  not  find  it  possi- 
ble (considering  the  state  of  the  authorities) 
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plidt  to  create  a  (dutrge  against  his  estate 
for  all  debts. 

Messrs.  Dabney  &  HcCabe,  also  for  ap- 
pellant : 

Section  1838,  Oode  1892,  was  intended  to 
take  out  of  the  regular  course  of  adminis- 
tration cases  falling  within  its  terms;  there- 
fore, if  the  will  falls  within  the  terms  of  this 
statute,  whether  its  provisions  be  declared  to 
be  an  express  trust  or  not,  by  virtue  of  this 
statute  all  of  the  terms  and  requirements 
made  for  the  protection  of  estates  generally 
are  dispensed  with,  and  the  management 
and  control  of  the  estate  are  taken  out  of 
the  general  laws  of  administration.  The 
terms  of  the  will  become   the  law  of  the 


case,  and  the  provision  in  reference  to  pro- 
bating claims  is  dispensed  with. 

Abbay  y.  HUl,  64  Miss.  340,  1  So.  484. 

The  will  does  contain  an  express  trust  in 
favor  of  creditors. 

See  Morse  v.  Hackensack  Sav.  Bank,  47 
N.  J.  £q.  279,  12  L.R.A.  82,  20  AtL  901; 
Ferry  y.  Laible,  81  N.  J.  £q.  560;  Lewis  y. 
Ford,  07  Ala.  143. 

Mr.  J.  HcC.  Martin,  for  appellee*  r 

The  will  does  not  create  an  express  trust 
for  the  payment  of  debts.  Express  truste 
can  never  be  implied;  they  must  arise  from 
some  writing.  The  writing  must  be  signed 
by  the  party  who  declares  or  creates  the 
trust,  or  by  his  last  will  in  writing,  or  else 


to  declare  that  the  legatee  of  the  person- 
alty has,  in  the  present  instance,  done  this." 

And  where  a  testator  devised  all  his  real 
and  personal  estate  to  his  executors  and 
heirs  in  trust  to  sell  and  pay  all  his  debts, 
it  was  held  that,  his  real  estate  being  only 
equitable  assets,  and  the  testator  leaving 
debts  by  bond  and  simple  contract,  the  bond 
creditors,  who  were  paid  part  out  of  the 
personal  estate,  should  bring  it  back  again 
into  hotchpot  if  they  would  be  paid  any- 
thing^ut  of  the  resi  estate.  Deg  v.  Deg, 
2  P.  Wms.  412. 

And  where  all  the  testator's  land  was 
devised  for  the  payment  of  debts,  it  was 
held  that  all  the  debts  should  be  paid  equal- 
ly. Girling  y.  Lee,  1  Vem.  63.  The  court 
said:  "Then  there  is  this  difference:  If 
the  devisee  of  the  lands  in  trust  for  pay- 
ment of  debts  be  also  made  executor,  then 
do  the  lands  so  devised  become  legal  assets, 
and  then  debts  must  be  paid  according  to 
their  precedency  or  superiority  at  common 
kw." 

This  dictum  was  overruled  in  Lewin  v. 
Okeley,  2  Atk.  50,  supra. 

Land  devised  to  an  executor,  or  to  others, 
ia  trust  for  the  payment  of  debts,  was  held 
to  be  equitable  assets,  and  not  subject  to  ex- 
ecution. Helm  V.  Darby,  3  Dana,  185.  The 
court  said:  "A  charge  by  will  on  land  for 
payment  of  debts  is,  in  substance,  a  devise 
of  the  land  for  the  purpose  of  paying  the 
debts;  and,  being  a  trust,  the  chancellor  will 
take  hold  of  it,  and  see  that  it  is  equitably 
discharged;  and  the  land,  being  subject  to 
a  trust,  cognizable  only  by  a  court  of  equity, 
is  not  subject  to  sale  under  an  execution  on 
a  judgment  of  a  common-law  court,  because 
otherwise  the  trust  itself,  and  the  power  of 
the  chancellor  over  it,  might,  and  generally 
would,  be  frustrated.  In  such  a  case  a  court 
of  equity  will  regard  the  heir  or  devisee  of 
the  mere  legal  title  charged  with  debts,  as 
trustee  quoad  those  debto,  and  will  consid- 
er his  estate  as  a  trust  estate,  and,  of  course, 
equitable  assets  only." 

The  doctrine  that  land  devised  to  be  sold 
for  the  payment  of  debts,  or  charged  with 
debts  by  will,  is  equitable  assets,  and  to  be 
administered  as  such,  was  held  to  prevail  in 
Kentucky,  North  Carolina,  and  Virginia,  al> 
5L.R.A.(N.S.) 


.  though  there  are  statutes  which  make  real 
estate  of  decedent  legal  assets  for  the  pay- 
ment of  debts  upon  a  deficiency  of  personal- 
ty. 

This  was  held  in  Cloudas  v.  Adams,  4 
Dana,  603,  the  court  saying:  "So  that  it 
may  not  be  regarded  as  the  settled  doctrine 
that  real  estate  devised  to  be  sold  for  the 
payment  of  debts,  or  money  arising  from 
the  sale  of  such  estate,  is  equitable  assets, 
and  therefore  distributable  among  creditors 
pari  passu,  upon  the  principles  of  equality, 
without  regard  to  the  dignity  of  their  de- 
mands. 

And  it  was  held  in  Helm  v.  Darby,  supra. 
that  a  mere  charge  on  land  created  by  will 
for  the  payment  of  the  testator's  debts  con- 
verted the  devisee  or  heir  into  a  trustee,  and 
entitled  the  executor  to  the  proceeds  foi 
paying  the  debts,  and  made  the  estate  equi- 
table assets  distributable  only  in  equity  up- 
on the  equitable  principles  of  equality. 

In  Bull  y.  Bull,  8  B.  Mon.  332,  where  the 
testator,  in  1841,  directed  the  payment  of 
a  particular  debt,  and  then  other  debts,  it 
was  held  that  Ky.  act  1839  (3  Stat.  Laws, 
240),  providing  that  all  debts  shall  be  •>f 
equai  dignity,  and  shall  be  paid  ratably  in 
proportion  to  their  amount,  and,  in  case  of 
a  deficiency  of  personalty,  out  of  the  real 
estate,  gave  force  to  .the  principles  on  which 
a  court  of  equity  had  previously  adminis- 
tered the  assets,  and  placed  the  whole  es- 
tate, whether  there  was  a  will  or  not,  within 
the  jurisdiction  of  a  court  of  equity  as  as- 
sets and  required  equality;  and  that  the 
statute  was  paramount  to  any  will  provid- 
ing a  preference.  And  in  Speed  v.  Nelson, 
8  B.  Mon.  499,  it  was  held  that  it  may  now 
be  regarded  as  the  settled  doctrine  tha.t 
money  arising  from  the'  sale  of  real  estate 
by  an  executor,  in  pursuance  of  a  devise  or 
power  conferred  on  him  for  that  purpose,  is 
equitable  assets,  constituting  a  trust  fund, 
and  subject  to  the  equitable  control  of  the 
chancellor. 

And  this  was  held  in  Henderson  v.  Burton, 
38  N.  C.  (3  Ired.  Eq.)  259;  the  court  saying: 
"But,  to  the  extent  that  the  will  raises  a 
trust  for  creditors,  clearly  the  land  is  no 
longer  liable  in  an  action  at  law,  under  the 
statute  of  fraudulent  devises,  but  can  be 
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they  are  utterly  void.  In  order  that  the 
words  used  in  the  clauses  of  the  will  shall 
have  the  effect  of  creating  an  express  trust, 
there  must  be  some  form  of  words  making 
the  testator's  debts  a  charge  upon  his  prop- 
erty, if  not  in  specific  words,  at  least  in 
snob  form  of  expression  that  no  doubt  can 
arise  of  his  intention  to  do  so.  Examina- 
tion of  the  first,  serentb,  and  ninth  datises 
of  tiie  .will  discloses  the  fact  that  nowhere 
is  an  express  trust  created  in  specific  terms ; 
nor  do  these  clauses,  whether  taken  separate- 
ly or  construed  with  the  will  as  a  whole, 
disclose  on  evident  testamentaiy  design  of 
creating  an  express  trust. 

Code  1802,  $  4032;   Norman  y.  Burnett, 


25  Miss.  188 ;  Brown  v.  Oombe;  29  N.  J.  L. 
3©;  Ferry  v.  Laible,  »1  N.  J.  Eq.  666;  Dick- 
erson's  Appeal,  115  Pa;  198,  2  Am.  St.  Rep. 
650,  8  Atl.  64;  Bispham,  Eq.  117  et  seq.; 
&teel«  T.  Steele,  64  Ala.  438,  38  Am.  Rep. 
20;  Perry,  Tr.  §  659 ;  Gollamore  v.  Wilder, 
19  Kan.  07 ;  Carrington  t.  Manning,  13  Ala. 
611;  Agnew  v.  Fetterman,  4  Pa.  56,  46  Am. 
Dec  671;  Owin  v.  Nettles  (Miss.)  18  Bo. 
798;  Abbay  v.  Hill,  64  Miss.  340,  1  So.  484. 
In  the  construction  of  wills  the  main  ob- 
ject is  to  ascertain  the  intention  of  the  tes- 
tator; the  intention  is  to  be  gathered  from 
the  whole  will.  The  evident  purpose  and 
scheme  of  Baldwin's  will  were  to  give  his 
wife,  first,  a  life  estate,  with  right  to  sell 


reached  only  in  equity,  upon  the  footing  of 
the  trust.  Consequently,  it  is  equitable  as- 
sets; the  distinction  between  them  and  legal 
assets  being  that  the  one  may  be  reached  at 
law  and  the  other  only  in  equity." 

And  in  McCandlish  v.  Keen,  13  Gratt.  616; 
the  court  saying:  "Where  a  testator,  by  his 
will,  charges  hta  real  estate  with  his  debts, 
the  real  estate  so  charged  will  be  equitable 
assets  notwithstanding  the  statute  would 
have  rendered  it  liable  if  there  had  been  no 
■uch  charge." 

In  Moms  v.  Morris,  4  Gratt.  293,  Allen,  J., 
•aid:  "The  will  of  Tand^  Morris  having 
charged  his  real  estate  with  the  payment 
of  hu  debts,  the  proceeds  would  be  an  equi- 
table fund,  out  of  which  all  the  creditors 
would  have  been  entitled  to  satisfaction 
pari  passu." 

In  Helm  v.  Darby,  tupra,  it  was  said: 
"The  cases  of  Freemoult  v.  Dedire,  1  P. 
Wms.  429,  and  of  Flunket  v.  Penson,  2  Atk. 
290,  in  which  it  was  said  that  an  estate  de- 
scending to  an  heir,  charged  expressly  by  the 
will  of  the  ancestor  with  the  payment  of 
his  debts,  was  not  equitable  assets  in  the 
liands  of  the  executor,  but  was  legal  assets 
in  the  hands  of  the  heir,  have  been  overruled 
by  the  cases  of  Burt  v.  Thomas,  court  of 
exchequer  [not  reported];  Silk  v.  Prime, 
Dick.  384)  Hargrave  v.  Tindal,  1  Bro.  Ch. 
136,  note;  Batson  v.  Lindegreen,  2  Bro.  Ch. 
94;  Bailey  v.  Ekins,  7  Ve».  Jr.  319;  Ship- 
hard  v.  Lutwidtte.  8  Ves.  Jr.  26;  Clay  v.  Wil- 
lis, 1  Barn.  &  C.  364;  and  Benson  v.  Leroy,  4 
Johns.  Cb,  657.  The  doctrine  established  in 
these  last  cases  is  that  a  mere  charge  on 
land,  created  by  will,  for  payment  of  the 
testator's  debts,  converts  the  devisee  or  heir 
into  a  trustee,  entitles  cue  executor  to  the 
proceeds  for  paying  the  debts,  and  makes  the 
estate  equitable  assets,  distributable  only  in 
equity,  upon  the  equitable  principle  of 
equality." 

in.  Statute  of  limitations. 

a.  Claims  barred  at  testator's  death. 

• 
Such  debts  are  not  revived  by  a  will  cre- 
ating a  trust  for  the  payment  of  debts,  un- 
less they  are  specified  in  the  will.    There 
6iai.A.(N.S.) 


seem  to  have  been  much  dicta  that  such 
debts  were  revived,  but  the  cases  referring 
to  such  a  doctrine  are  all  analyzed  and 
proved  to  be  without  foundation,  in  the 
leading  case  of  Burke  v.  Jones,  2  Ves.  &  B. 
275,  where  a  devise  in  trust  for  the  payment 
of  debts  was  held  not  to  revive  a  debt  upon 
which  the  statute  of  limitations  had  taken 
effect  before  the  testator's  death. 

A  testator  directed  his  trustees  to  raise  by 
mortgage  sums  of  money,  and  apply  the 
same  in  payment  of  such  debts  of  C.  S.  D.  N. 
as  to  them  should  seem  proper.  In  a  suit  by 
the  creditors  and  trustees  to  obtain  the 
sanction  of  the  court  to  raise  the  money,  it 
was  held  that  debts  which  were  barred  at 
the  time  of  the  testator's  death  were  ex- 
cluded from  the  benefit  of  the  trust.  Joel  v. 
Mills,  30  L.  J.  Ch.  N.  S.  354,  9  Week.  Rep. 
298. 

In  Blakeway  v.  Strafford,  2  P.  Wms.  373, 
where  one  owing  a  debt  by  simple  contract 
barred  by  limitation  devised  land  in  trust 
to  pay  Us  debts,  it  was  held  that  the  debt 
was  not  extinguished  by  the  statute  of  lim- 
itations, and  tue  plea  was  overruled.  Upon 
appeal  brought  in  the  House  of  Lords  (6 
Bro.  P.  C.  630),  this  decree  was  reversed, 
and  the  plea  ordered  to  stand  for  an  answer. 

In  Jones  v.  Strafford,  3  P.  Wma.  79,  where 
the  testator,  after  six  years  had  elapsed 
since  the  creation  of  a  debt,  made  his  will 
and  charged  his  land  with  the  payment  of 
his  debts,  it  was  said  that  such  will  revived 
the  debt  though  the  six  years  had  passed; 
but  holding:  "However,  it  having  in  a  for- 
mer cause  of  Lord  Strafford's,  brought  be- 
fore the  House  of  Lords  on  a  like  point,  been 
ordered  that  the  plea  should  stand  for  an 
answer,  the  like  order  was  made  in  the 
principal  case."  The  note  says  that  no 
further  proceedings  appear  to  have  been  had 
in  this  case. 

And  a  general  charge  in  a  will,  not  stat- 
ing upon  what  property  or  for  what  debts 
the  trust  was  made,  was  held  not  to  sus- 
pend the  sl^atute  of  limitations.  Young  v. 
Wilton,  10  Ir.  iiq.  Rep.  265,  Affirming  10  Ir. 
Eq.  Rep.  10. 

And  a  devise  in  trust  for  the  payment  of 
debts  was  held  not  to  prevent  the  setting 
up  of  the  statute  of  limitations  if  it  had  ml 
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and  pass  to  tti«  corpus  of  the  estate,  the  per- 
sonal property,  and,  second,  tiie  use  and  en- 
joyment during  ber  natural  life  of  the  sur- 
plus of  the  income,  rents,  issues,  and  profits 
— after  the  executors  had  paid  the  exponaes 
of  operating  the  lands  and  had  paid  the 
debts — of  his  estate,  with  power  to  dispose 
of  one  fburth  of  said  estate. 

Sorsby  t.  Vance,  36  Miss.  564;  Leigh  y. 
Harrison,  69  Miss.  923,  18  L.RA.  49,  11  So. 
604;  Phelps  t.  Bates,  54  Conn.  11,  1  Am.  St. 
Rep.  92,  6  Atl.  301;  Watkins  t.  Snadon, 
93  Ey.  601,  40  Am.  St.  Rep.  205,  20  S.  W. 
700;  Murphy  t.  Carlin,  113  Mo.  112,  35 
Am.  St.  Rep.  701,  20  S.  W.  786;  Harrison 
T.  Harrison,  2  Oratt.  1,  44  Am.  Dec.  365. 

The  executor  should  not  have  paid  impro- 
bated  claims. 

Code  1892,  §  1933';  Ales  v.  Plant,  61  Miss. 
269;   Nagle  t.  Ball,  71   Miss.  331,   13  So. 


929;  Robinett  ▼.  Starling,  72  Miss.  653,  18 
So.  421. 

Messrs.  £.  S.  Drake,  J.  T.  Drake,  and  H. 
W.  M.  Drake,  also  for  appellees: 

The  will  does  not  create  an  express  trust 
for  the  payment  of  debts,  either  by  its  terms 
or  by  implication,  so  strong  as  to  remove 
all  doubt  as  to  the  testamentary  intention. 

Owin  r.  Kettles  (Miss.)  18  So.  798. 

Whitfield,  Ch.  J.,  delivered  the  opinion  of 
the  court:  , 

In  July,  1803,  L.  N.  Baldwin  died,  leaving 
a  last  will  and  testament,  dated  July  8, 1890, 
naming  his  friend,  J.  H.  Cordon,  and  his 
wif^  Mary  J.  Baldwin,  executor  and  execu- 
trix of  his  estate.    That  will  is  as  follows: 

In  the  name  of  God — Amen:  I,  Lemuel 
N.  Baldwin,  of  the  town  of  Port  Gibson,  and 


before  the  death  of  the  testator;  but  it  was 
held  that,  where  provision  was  made  by  will 
for  the  payment  of  debts,  the  statute  did 
not  run  after  the  death  of  the  testator,  as 
it  was  an  acknowledgment  of  the  debt. 
Fergus  v.  Gore,  1  Sch.  &  Lef.  107. 

In  Ex  parte  Dewdney,  15  Ves.  Jr.  479,  a 
bankruptcy  case,  the  lord  chancellor,  refer- 
ring to  the  rule  that  a  devise  for  the  pay- 
ment of  debts  "may,  as  has  been  said,  re- 
vive the  remedy,"  said:  "But  the  ground  is 
that  the  testator  is  understood  to  intend 
that  it  shall  be  revived;  how  correctly,  I 
admit  with  Sir  Samuel  Romilly,  is  extreme- 
ly questionable." 

And  in  Lacon  v.  Briggs,  3  Atk.  105,  Lord 
Hardwicke  said:  "It  is  very  true,  where 
there  is  a  trust  of  a  real  estate  for  the 
payment  of  debts,  it  has  been  held  to  revive 
debts  which  have  been  barred  by  the  statute 
of  limitations;  and  that  they  are  entitled 
to  be  paid  as  well  as  the  other  creditors. 
.  .  .  But  I  have  often  wondered  how  this 
rule  at  first  prevailed;  and  judges  have  al- 
ways grumbled  at  it,  though  it  is  now  estab- 
lished in  equity." 

Referring  to  this  case,  it  was  said  in 
Burke  v.  Jones,  2  Ves.  &  B.  275:  "If  the  ref- 
erence to  Strafford's  Case,  as  establishing 
the  rule,  is  to  be  considered  as  made  by  Lord 
Hardwicke,  it  is  extraordinary;  when  Lord 
King  had,  on  the  authority  of  that  ease,  de- 
cided against  that  rule,  and  ten  years  after- 
wards Lord  Hardwicke  himself,  so  far  from 
considering  the  rule  as  settled  by  Strafford's 
Case,  refers  to  it  as  having  shaken  the 
doctrine." 

The  summary  of  the  law  in  Burke  v. 
Jones,  supra,  is:  "The  conclusion  is  that 
this  doctrine,  standing  upon  an  unnatural 
conjecture  as  to  the  intention,  pregnant  with 
langer  and  injury,  by  inviting  stale  demands 
and  discouraging  provisions  for  the  payment 
of  debts,  ought  not,  unless  established  by 
authority,  to  stand  as  the  rule;  and  I  have 
endeavored  to  show  that  there  is  no  decision 
that  a  devise  for  the  payment  of  debts  has 
6L.R.A.(N.S.) 


the  effect  of  reviving  debts  barred  by  the 
statute  before  the  death  of  the  devisor;  bitt 
they  are  left  open  to  examination  by  all  the 
means  which  the  rules  of  law  and  equity 
admit." 

But  where  the  debts  are  specified  in  the 
will  creating  the  trust,  the  statute  of  limi- 
tations is  held  not  to  apply  to  debts  barred 
at  the  time  of  the  tes^tor's  death. 

This  was  held  where  a  testator  devised 
and  bequeathed  all  his  property,  real  and 
personal,  to  trustees  upon  trust,  to  be  divid- 
ed among  certain  of  his  creditors  named  in 
the  schedule,  describing  their  debte;  and  it 
was  held  that  the  direction  to  pay  these 
debts  prevented  the  operation  of  the  statute 
of  limitations.  Williamson  v.  Naylor,  3 
Younge  k  C.  208. 

And  in  Gofton  v.  Mills,  Pree.  in  Ch.  9,  the 
testator  devised  £400  in  satisfaction  of  a 
particular  debt  which  was  barred,  but  which 
was  £800,  and  charged  his  real  estate  with 
the  payment  of  his  debte.  The  court  held 
that  the  testator  was  misteken  as  to  the 
amount,  and  ordered  the  whole  debt  paid. 

A  will  provided:  "I  direct  all  my  debts 
to  be  paid;  ana  I  do  hereby  devise,  etc.,  fee 
simple  unto  my  wife  Sarah  ...  all  my 
estate,  and  appoint  her  testamentery  guardi- 
an of  my  children.  I  do  hereby  authorize 
my  said  executrix  to  sell  suflScient  real 
estate  to  pay  all  my  debts."  It  was  held 
that,  in  regard  to  the  statute  of  limitations, 
a  simple  direction  to  pay  debts  goes  for 
nothing.  Agnew  v.  Fetterman,  4  Pa.  56,  46 
Am.  Dec.  671.  The  court  said:  "There  can 
be  no  trust  of  personal  estete  in  the  hands 
of  the  executor  to  whom  it  is  addressed; 
and,  when  the  statute  has  begun  to  run  in 
the  testator's  lifetime,  it  runs  as  to  person- 
alty after  his  death.  .  .  .  \^^lat,  then,  is 
a  devise  of  the  legal  and  equitable  estate 
joined  with  the  unnecessary  power  to  sell? 
It  is  still  a  devise,  not  in  trust  for  the  dev- 
isee and  creditors,  nor  any  trust  at  all." 

A  will  devised  a  large  real  and  personal 
estate  to  the  testator's  wife  dind^^childrea, 
Digitized  by  VjUCJ 
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State  of  Mississippi,  of  sound  mind  and  dis- 
posing memory,  do  malce  ordain  and  publish 
tlus  as  my  last  will  and,  hereby  annulling 
and  revolting  all  wills  heretofore  made  by 
me. 

Item  lit.  I  do  hereby  direct  that  all  of 
my  just  debts  be  paid  as  soon  as  can  be  done 
'without  injury  to  my  estate,  and  that  my 
mortal  remains  be  interred  in  a  suitable 
aqoare  in  the  Port  Gibson  Cemetery  and  a 
proper  monument  to  my  memory  be  thereon 
erected. 

2d.  In  addition  to  my  previous  gift  of 
One  Hundred  Dollars  to  my  old  and  faithful 
servant  Sukey  Rtissell,  I  give  her  One  Hun- 
dred Dollars  to  be  expended  in  repairs  on  her 
house  in  Port  Gibson,  and  the  sum  of  Ten 
Dollars  per  month  payable  on  the  1st  of  each 
and  every  month  for  and  during  her  natural 
life. 


3d.  In  case  George  Russell  Junior  shall 
at  the  date  of  my  death  be  indebted  to  J.  H. 
Danjean  for  and  on  account  of  his  contract 
of  ^26.00  for  building  him  a  house  on  the 
lot  conveyed  to  him  by  his  mother  and  my- 
self and  wife  in  Port  Gibson,  I  appropriate 
out  of  my  estate- a  sum  not  exceeding  Two 
Hundred  Dollars  to  pay  said  debt  if  so  much 
is  unpaid,  but  no  more  than  the  balance 
due  said  Danjean. 

4tli.  My  gold  wateh  and  chain  and  but- 
tons I  give  to  my  nephew  John  Field  Mo- 
Dougall,  and  my  gold-headed  cane  I  give  to 
my  nephew  Aaron  D.  Baldwin. 

6th.  I  give  and  bequeath  to  my  beloved 
wife,  Mary  Jane  Baldwin  all  my  personal 
property  including  paintings  in  my  residence 
and  upon  my  premises  and  carriage  house 
property,  for  and  during  her  natural  life 
with  power  to  sell  and  dispose  of  the  same 


chared  land  with  the  payment  of  £1,600 
sterling  toward  his  debts,  and  directed 
certain  lands  to  be  sold  and  the  money 
therefrom,  after  the  payment  of  his  just 
debts,  to  be-  equally  divided  among  hia  sons. 
It  was  held  that  the  statute  of  limitations 
did  not  bar  a  recovery  by  the  creditor  of  so 
much  of  the  specific  fund  as  remained,  but 
it  would  bar  a  recovery  out  of  the  general 
fund.  Lewis  y.  Bacon,  3  Hen.  &,  M.  89. 
Tucker,  J.,  said:  A  creditor  had  choice  of 
three  remedies:  (1)  Against  the  executors 
who  could  have  pleaded  the  statute  of  limi- 
tations; (2)  they  could  pursue  the  personal 
estate  in  the  hands  of  the  legatees,  who  al- 
so might  have  availed  themselves  of  the 
statute;  and  (3)  they  might  have  brought  a 
suit  in  equity,  as  in  this  ease,  against  the 
executors  as  trustees  in  respect  to  the  land 
directed  to  be  sold  for  the  payment  of 
debts ;  in  which  case  the  trusts  are  not  with- 
in the  statute  of  limitations.  The  court 
said:  "It  appears  to  me  the  defendant  is 
precluded  from  the  benefit  of  his  plea,  so  far 
as  relates  to  his  charge  of  £1,600  sterling, 
upon  the  lands  devised  to  John  Lewis,  and 
as  relates  to  the  other  lands  directed  to  be 
■old  for  the  payment  of  the  testator's 
debts." 

In  Roosevelt  ▼.  Mark,  6  Johns.  Ch.  266, 
where  it  was  held  that  a  devise  for  the  pay- 
ment of  just  debts  did  not  revive  a  debt 
barred  by  the  statute  ot  limitation  or  dis- 
charged by  bankruptcy,  it  was  said:  "A 
devise  of  lands  in  trust  to  pay  debts  was 
formerly  supposed  to  include  debts  upon 
which  the  statute  of  limitations  had  closed. 
(}ofton  V.  Mill,  2  Vern.  141;  Blakeway  v. 
Strafford,  2  P.  Wme.  373;  Andrews  v.  Brown, 
Prec.  in  C*.  385;  Jones  v.  Strafford,  3  P. 
.Wms.  80.  Lord  Mansfield,  in  Trueman  v. 
Fenton,  2  Gowp.  648.  But  this  doctrine  has 
always  been  attended  with  doubt  and  dif- 
ficulty. .  .  .  The  question — ^whioh  had 
been  a  vexed  one  for  a  great  length  of  time, 
and  was  quite  afloat  and  unsettled  at  West- 
minster Hall — received  an  elaborate  discus- 
sion as  late  as  1813,  and  the  oases  were  all 
6L.R^(N.S.). 


accurately  reviewed,  and  a  strong,  and  prob- 
ably final,  settlement  of  the  question  made 
by  the  vice  chancellor,  in  the  case  of  Burke 
V.  Jones,  2  Vee.  &  B.  276.  He  decided  that 
a  devise  of  real  and  nersonal  estate  in  trust . 
for  the  payment  of  a  just  debt  does  not  re- 
vive a  debt  upon  which  the  statute  of  limi- 
tations had  taken  effect,  by  tne  expiration  of 
the  time,  before  the  testator's  death." 

In  Smith  v.  i'orter,  1  Binn.  209,  it  was 
said:  "It  was  several  times  determined  be- 
tween the  years  1600  and  1726  that,  where 
a  testator  creates  a  fund  in  trust  to  pay 
his  debts,  the  creditors  barred  by  the  statute 
sh4ll  come  in  equally  with  others.  In  the 
year  1727,  however,  the  House  of  Lords,  in 
England,  reversed  a  deci'ee  which  was  found- 
ed on  this  principle,  in  the  case  of  Blakeway 
V.  Strafford,  6  Bro.  P.  C.  630.  In  the  year 
1744,  Lord  Hardwicke  states  the  rule  to  be 
that  debts  barred  by  the  statute  shall  be 
paid  out  of  a  trust  fund  of  lands  created  for 
payments  of  debts;  although  he  declares 
that  he  does  not  see  any  good  reason  for  it. 
Lacon  v.  Briggs,  3  Atk.  107.  Bat  in  1754,  he 
says  that  this  principle  has  been  a  good  deal 
shaken  by  the  decree  of  the  House  of  Lords 
in  Strafford's  Case,  and  that,  if  the  case  be- 
fore him  had  turned  upon  that  point,  he 
should  have  taken  time  to  consider  it. 
Oupblerloney  v.  Powis,  1  Ambl.  231.  In  the 
case  of  Legastick  v.  ,Cowne,  in  1730,  Mosely, 
391,  it  was  expressly  decided  that  the  plea 
of  the  statute  of  limitations  is  a  good  bar 
in  a  case  where  a  testator  ordered  his  debts 
to  be  paid.  This  case  is  reported  by  Mosely, 
who  does  not  stand  high  in  reputation;  it 
is  probable,  however,  mat  the  decision  was 
nuide  as  reported,  oecause  it  was  but  three 
years  after  the  decision  in  the  House  of 
Lords  in  Strafford's  Case,  and  seems  to  have 
been  founded  on  it." 

In  Oughterloney  v., Powis,  tupra,  whether 
a  demand  barred  by  the  statute  of  limi- 
tations was  revived  by  a  devise  of  real 
estate  in  trust  to  pay  debts  was  not  de- 
cided. ,  I 
In  Anooymoua,  1  Salk.  l6i}<A^&mS 
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as  ahe  may  see  fit:  but  in  such  event  the 
proceeds  are  to  be  placed  in  the  corpus  of 
my  estate  subject  to  the  provisions  herein- 
after specified. 

6th.  I  hereby  expressly  direct  my  execu- 
tors hereinafter  appointed,  to  sell  as  soon 
as  can  be  done  without  too  great  loss,  my 
two  marble  front  houses  and  premises  in  the 
City  of  Chicago  and  State  of  Illinois,  orig- 
inally numbered  Nos.  121  and  123  on  Calu- 
met Avenue,  and  for  that  purpose  my  exec- 
utors are  hereby  authorized  to  lease  or  sell, 
in  their  discretion,  at  public  or  private  sale 
said  premises  separately  or  otherwise,  and 
execute  titles  thereto  to  the  purchasers  as 
fully  as  I  could  do  if  alive.  And  in  case  of 
sale  the  encumbrances,  now  about  921,000.00 
must  be  paid  and  the  balance  accounted  for 


in  my  estate  in  Mississippi.  And  in  ease  of 
a  nonsale  my  executors  are  hereby  author- 
ized to  extend  the  payments,  renew  the 
same,  or  execute  ottier  judicious  loans  and 
mortgages,  to  pay  said  $21,000.00  on  said 
premises  as  fully  as  I  could  do  now. 

7  th.  I  do  hereby  give  to  my  executors 
hereinafter  named  full  power  to  carry  on 
and  cultivate  my  plantations  or  to  lease  the 
same  in  their  discretion,  and  to  sell  here  or 
to  ship  any  and  aJl  crops  to  N«w  Orleans 
for  sale  as  I  have  heretofore  done.  And 
they  are  fully  authorized  to  sell  at  private 
or  public  sale  or  sales  in  their  discretion  any 
and  all  personal  and  real  estate  of  mine  in 
this  State  which  may  be  deemed  necessary 
or  expedient  to  pay  my  debts,  and  execute 
the  proper  titles  to  the  purchasers. 


that,  if  one  by  will  subjects  land  to  the 
payment  of  his  debts,  debts  barred  by  the 
statute  of  limitations  should  be  paid,  "for 
the^  are  debts  in  equity  and  the  duty  re- 
mains; the  statute  has  not  extinguished 
that,  though  it  hath  taken  away  the 
remedy."  This  case  was  criticized  in  Burke 
V.  Jones,  2  Ves.  &  B.  276,  stating:  "I  have 
examined,  but  can  find  no  trace  of  this  case 
in,  the  register's  book.  The  note  states  no 
facts  or  circumstances,    but    mere   general 

£  repositions;  in  one  of  which  as  to  interest 
eyond  the  penalty  of  a  bond  it  is  certainly 
incorrect,  bemg  in  opposition  to  repeated  de- 
cisions." 

b.     Claims  not  barred  at  testator's  deatlu 

Prior  to  the  limitation  aot  of  1874  (37  & 
38  Viot.  chap.  67),  providing  a  limitation  in 

cases  of  trust  estates,  claims  not  barred  at 
the  death  of  the  testator  were  held  not 
barred  by  lapse  of  time  if  there  was 
an  express  trust  created  in  the  will  for  their 
payment.  A  devise  subject  to  the  debts  of 
the  testator  was  held  not  to  create  such  a 
trust. 

In  Gordon  v.  McDovoaix,  where  a  trust 
was  created  by  will  for  the  payment  of  the 
testator's  debts,  and  the  executor  paid 
claims  which  were  barred  by  the  statute  of 
limitations,  it  was  held  tluit  the  doctrine 
of  trusts  applied  and  the  statute  of  limi- 
tations did  not  apply  to  sndh  cases;  and 
that  the  executor  properly  paid  such  claims. 
The  action  of  the  executors  was  also  sus- 
tained, unaer  Hiss.  Rev.  Code  1892,  S  1838, 
providing  that,  when  any  will  shall  empower 
executors  as  to  the  payment  of  debts,  the 
directions  in  the  will  shall  be  followed.  This 
decision  is  in  accord  with  the  weight  of  au- 
thority, as  here  an  express  trust  was  created 
by  the  will. 

So,  where  a  debt  was  not  barred  at  the 
time  of  the  testator's  death,  it  was  held  that 
a  direction  in  a  will  that  all  the  testator's 
debts  should  be  paid  by  his  executors, 
and  charging  all  his  estate,  real  and 
personal,  witti  the  payment  thereof,  pre- 
vented the  statute  of  limitations  from 
tL.R.A.(N.S.) 


running  against  the  trust.  Hargreaves  v. 
Miohell,  6  Madd.  326.  The  court  said:  "A 
trust  for  the  payment  of  debts  in  aid  of  the 
personal  estate  is  necessarily  a  trust  only 
for  the  payments  of  such  debts  as  the 
personal  estate,  if  sufficient,  would  be  bound 
to  pay;  but  the  personal  estate  is  not  bound 
to  pay  debts  barred  by  the  statute  of  limi- 
tations." 

And  where  a  testator  devised  all  bis  prop- 
erty, real  and  personal,  in  trust  for  the  pay- 
ment of  all  hu  just  debts,  it  was  held  to 
prevent  the  statute  of  limitations  running 
alter  his  death,  aad  Bade  all  his  creditora 
cestiUa  qtte  trutt  and  entitled  iAiem  to  be 
paid  out  of.  his  property.  Moore  v.  Ji'etdteU. 
22  B«av.  172. 

And  where  real  estate  was  devised  ia 
trust  for  the  payment  of  debts  in  aid  of 
personal  estate,  it  was  held  that  the  statute 
of  limitations  did  not  run  in  equity  after 
the  death  of  the  testator,  Hughes  v.  Wynne, 
Turn.  4.  R.  307. 

So,  where  a  testator  directed  debts  to  be 
paid  out  of  his  real  and  personal  estate,  and 
provided  that,  if  his  personal  estate  was  in- 
siuSSdent,  the  executors  were  to  apply  the 
rent  of  the  freehold,  it  was  held  that  a  trust 
was  created  for  the  payment  of  debts  out  of 
the_  realty,  so  as  to  prevent  the  statute  of 
limitations  from  barring  a  claim  on  a  note 
made  one  year  prior  to  the  testator's  deatli. 
Crallon  v.  Oulton,  8  Beav.  1. 

A  testator  directed  all  his  just  debts  to  be 
paid,  and  then  devised  bis  land,  subject  to 
such  payment,  to  trustees,  to  convey,  etc 
It  was  held  that  a  trust  was  created  for  the 
payment  of  debts,  the  lands  being  vested  in 
the  trustees  to  raise  the  amount  of  the 
execution  of  the  trust,  and  that  a  creditor's 
judgment  was  not  barred  by  the  statute  of 
limitations,  3  &  4  Wm.  IV.  chap.  27,  pro- 
viding a  limitation  of  twenty  years.  Hunt 
v.  Bateman,  10  Ir.  Eq.  Rep.  371.  In  this 
case  a  judgment  was  obtained  in  1810,  nai 
the  testator  died  in  1821.  This  case  was 
distinguished  in  Dundas  v.  Blake,  11  Ir.  Eq. 
Rep.  138,  as  this  former  case  appears  to 
have  been  decided  expressly  on  the  ground 
that  the  estate  was  vested  in  trustees,  and 
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But  I  do  hereby  request  that  in  aueh  case 
my  five  places  on  the  Bayou  Pierre  in  this 
county  and  my  place  on  Xchula  Lake  in 
Holmes  county,  be  held  to  the  last,  and  other 
lands  first  sold,  and  all  reported  to  the 
Chancery  Court. 

8th.  I  desire  that  my  said  wife  claim  no 
"allowance"  and  charge  no  commissions  for 
services  against  my  estate,  but  that  she  be 
allowed  a  reasonable  amount  for  the  support 
of  herself,  family  and  household,  to  be 
ehat;ged  in  her  accowit  against  my  estate, 
to  be  decided  by  her  own  judgment. 

9th.  Subject  to  the  foregoing  articles,  I 
give  to  my  said  executors  the  entire  control 
of  my  estate,  and  to  my  said  wife  Mary 
Jane  Baldwin,  the  entire  use  and  incomes, 
rents  and  profits  thereof,  for  and  during  her 


natural  life,  with  power  to  dispose  of  one- 
fourth  of  my  estate  remaining  at  the  time  of 
her  death,  by  last  will  and  testament — in 
default  of  which  the  said  one-fourth  shall  re- 
main as  a  part  of  my  estate  and  lapse. 

10th.  Subject  to  the  life  estate  of  my  said 
wife,  and  on  her  death  I  give,  devise  and 
bequeath  to  my  nephew  Aaron  D.  Baldwin, 
my  niece  Fannie  Baldwin  Haines — ^my 
grandnieee  Fannie  Baldwin  Durlanc^  the 
one-half  of  my  estate  in  equal  portions ;  and 
to  my  nephew  John  Field  MoDougall,  one- 
fourth  of  my  said  estate  to  be  held  in  trust 
by  John  H.  Gordon  until  he  shall  attain  the 
age  of  twenty-one  years,  said  Gordon  to  pay 
him  only  the  income.  And  I  do  hereby  make 
and  declare  the  said  A.  D.  Baldwin,  Fannie 
B.  Hainee,  Fannie    B.  Durland,  Bessie  E. 


that,  on  the  whole  construction  of  the  will, 
the  payment  of  the  debt  was  a  part  of  the 
trust  to  be  performed. 

And,  where  a  trust  was  created  by  will 
for  the  payment  of  debts,  it  was  held  that 
the  right  of  a  judgment  creditor  to  the  bene- 
fit of  that  trust  was  not  affected  by  §  40,  3 
&  4  Wm.  rV.  chap.  27,  prescribing  the 
statute  of  limitations  of  twenty  years. 
Dillon  V.  Cruise,  3  Ir.  Eq.  Rep.  70.  In  this 
case  bond  to  confess  judgment  waa  ^ven  in 
1814,  and  judgment  waa  entered, m  1818, 
and  the  assignee  of  the  judgment  filed  his 
bill  in  1839.  This  case  was  distinguished  in 
Dundas  v.  Blake,  supra,  on  the  ground  that 
the  testator  left  his  property  to  certain  per- 
sons subject  to  the  payment  of  all  his  just 
debts,  "which  he  directed  to  be  paid  in  the 
first  instance,"  and  directed  his  property  to 
be  divided  "after  pay  meat  of  his  debts;" 
and  he  appointed  three  executors.  The  de- 
cision in  that  case  says:  "Now  here  there  is 
an  express  trust  for  the  payment  of  debts, 
not  resting  merely  on  those  cases  which  de- 
cide that  a  devise  of  lands  subject  to  the 
payment  of  debts,  .  .  .  creates  an  ex- 
press trust  in  the  consideration  of  a  court  of 
equity,  but  here  there  is  an  express  devise, 
upon  the  condition  of  paying  the  debts,  to 
parties  who  are  to  take  no  benefit  from  that 
devise  until  the  debts  are  paid;  and  there 
is  a  direction  to  have  the  property  applied 
in  payment  of  those  debts  in  the  first 
instance." 

In  Legastick  y.  Oowne,  Mosely,  391,  Lord 
King,  who  had  been  reversed  in  Blakeway  v. 
Strafford,  2  P.  Wma.  373,  held  that,  where 
lands  were  devised  to  his  executors  to  pay 
his  debts,  a  plea  of  the  statute  of  limitations 
was  good;  saying:  "Under  the  motion  of 
a  trust,  you  wotdd  have  me  subvert  the 
statute."  In  Burke  v.  Jones,  2  Ves.  ft  B. 
275,  the  vice  chancellor  said  that  he  had 
examined  the  record  in  that  case,  which 
showed  that  the  debts  were  contracted  in 
1707,  and  the  testator  died  before  the  six- 
years  statute  had  elapsed;  but  this  was  not 
referred  to  in  the  opmion. 

A  devise  of  land  subject  to  all  the  tes- 
tator's just  debts  and  legacies,  and  a  bequedt 
6UB.A.(N.S.) 


of  the  personal  property  to  the  same  person 
better  to  enable  her  to  pay  his  debts,  were 
held  not  to  create  a  trust  for  the  creditor, 
so  as  to  prevent  a  debt  from  being  barred 
by  {  40,  3  &  4  Wm.  IV.  chap.  27,  or  bring 
it  within  {  25  of  the  same  statute.  Dundas 
V.  Blake,  eupra.  The  court  said:  "I  cannot 
find  any  satisfactory  authority  for  the 
position  that  a  devise  to  a  party  intended  to 
take  beneficially,  subject  to  the  debts  of  the 
devisor,  without  more,  constitutes  that  de- 
scription of  trust  which  would  warrant  me 
in  holding  that,  as  between  the  creditors 
and  the  devisee,  the  relation  of  oeatui  que 
trust  and  trustee  is  so  established  as  to  ex- 
cept the  charge  from  the  operation  of  the 
40th  section  of  the  3  &  4  Wm.  IV.  chap.  27. 
Whatever  may  be  my  own  opinion  as  to  the 
question  whether,  in  the  case  of  a  clear  and 
express  trust  for  a  definite  sum  of  money, 
the  demand  is  properly  within  the  26th  sec- 
titm  of  the  act,  I  do  not  think  it  necessary 
to  go  into  that  question;  it  may,  I  appre- 
hend, be  found  that  the  position  that  it  is  has 
been  rather  too  strongly  inferred  by  some 
of  the  members  of  the  court  of  exchequer  in 
the  judgment  in  Hunt  v.  Bateman,  10  Ir. 
Eq.  Rep.  363,  as  settled  by  authority  against 
the  plain  words  of  the  enactment."  In  the 
Dundas  Case  judgments  were  obtained  in 
1796  and  1808.  The  testator  died  in  1819, 
and  the  bill  was  filed  in  1846. 

A  direction  that  the  executor  pay  the 
debts  of  the  testator  out  of  his  real  or 
personal  estate  was  held  to  be  a  charge  of 
debts  on  the  lands,  creating  a  trust,  which 
creditors  could  enforce  by  compelling  the 
executor  to  execute  the  trust;  and  the 
statute  of  limitations  did  not  apply.  Morse 
V.  Hackensack  Sav.  Bank,  47  N.  J.  Eq.  279, 
12  LJEl-A.  62,  20  Atl.  961.  The  court  said: 
"The  charge,  in  the  testator's  will,  of  his 
debts  upon  hia  estate,  created  a  trust  which 
creditors  could  enforce  ea  debito  justicia 
by  compelling  the  executor  to  execute  the 
trust.  .  .  .  There  is  no  statute  of  limi- 
tation applicable  to  a  trust  of  this  char- 
acter. No  limitation  can  be  implied  from 
the    limitation   imposed    by    the    statute^ 
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tiaines,  and  John  Field  McDougall  to  be 
my  legatees  and  devisees. 

11th.  I  have  purposely  left  my  wife  in- 
dependent of  her  and  my  relations,  knowing 
that  she  will  do  right  and  will  aid  them  as 
her  judgment  decides  and  their  considera- 
tion for  her  may  justify.  I  want  no  inter- 
ference in  behalf  of  her  or  my  own  rela- 
tives. My  bequests  and  devises  to  her  are 
in  full  of  all  claims  on  my  estate. 

12th.  I  do  hereby  constitute  and  appoint 
my  wife  Mary  Jane  Baldwin  and  my  friend 
John  H.  Gordon  to  be  Executors  of  this  my 
last  will  and  testament,  and  I  do  expressly 
relieve  them  from  giving  security  for  act- 
ing as  Executors. 

13tb.  In  case  of  the  death  or  nonqualifica- 
tion of  John  H.  Gordon,  as  Executor  of  this 


will,  I  do  hereby  nominate  and  appoint  my 
friend  John  A.  Shreve  as  Executor  with 
same  duties  and  powers  and  conditions  con- 
ferred on  said  Gordon  and  in  that  event  I 
request  him  to  qualify  at  once  as  Executor 
in  the  Chancery  Court. 

Thus  d"  le  and  this  page  and  the  three 
preceding  pages  written  wholly  by  me  and 
in  my  own  handwriting  this  the  Sth  day  of 
July  A.  D.  1890.  L.  N.  Baldwin. 

Witnesses:  James  W.  Person.  Charles 
D.  Wharton.     Thos.  M.  Rea. 

Filed  August  l«th,  1893. 

A.  K.  Jones,  Clerk. 

Recorded  in  Will  Book  No.  3,  pp.  142- 
144. 

Six    accounts    were    filed,    t^ie  executors 


making  lands  liable  to  be  sold  for  the  pay- 
ment of  the  debts  of  a  decedent." 

And,  a  trust  or  charge  created  by  will 
upon  real  estate  for  the  payment  of  debts 
was  held  to  prevent  the  statute  of  limi- 
tations from  running  against  such  debts  as 
were  not  barred  in  the  testator's  lifetime. 
Woonsocket  Inst,  for  Saviqgs  v.  Ballou,  16 
R.  I.  361,  1  L.R.A.  655,  16  Atl.  144.  In  this 
case  the  will,  after  directing  the  payment  of 
certain  legacies,  gave  the  residue  to  three 
legatees,  "they  paying  out  of  the  same  all 
my  just  debts,  etc" 

A  will  provided  "all  the  residue  of  my 
estate,  real  and  personal,  .  .  .'  I  order 
to  be  sold  by  my  executor.  All  the  moneys 
arising  from  such  sales  I  give  and  devise  to 
my  two  sons;  my  just  debts  and  the  de- 
vises hereinbefore  made  beinR  first  paid." 
It  was  held  that  a  devise  of  lands  to  ex- 
ecutors, to  be  sold  for  the  payment  of  debts 
and  legacies,  vestea  the  estate  in  them  as  a 
trust  fund  for  that  purpose;  and,  if  they 
failed  to  execute  the  trust,  the  creditors 
could  sell  the  land  on  execution;  and  there 
was  no  limit  to  the  lien  of  the  debts  short 
of  a  presumption  from  lapse  of  time.  Alex- 
ander V.  M'Murry,  8  Watts,  604.  The  court 
said:  "Under  the  trust,  then,  orraited  by 
the  testator  in  the  residuary  clause  of  his 
will  in  favor  of  his  creditors,  we  are  of  the 
opinion  that  they  ought  to  be  considered  as 
having  such  a  lien  upon  the  estate  thereby 
set  apart  for  the  payment  of  his  debts  as 
gave  them  the  right,  at  any  subsequent 
period,  however  late,  as  long  as  the  trust 
remained  unexecuted  in  their  favor  through 
the  neglect  of  the  executors  to  perform  it 
by  converting  the  estate  into  money  and 
paying  the  debts,  to  proceed  against  it  by 
execution,  and  levy  the  amount  of  their 
debts  out  of  it,  if  sufficient  for  that  pur- 
pose." 

In  Oliver's  Appeal,  101  Pa.  299,  which  held 
that  the  five-years  statute  ran  against  a 
guardian's  estate  for  debts  due  his  ward,  the 
court  said:  "It  is  a  mistake  to  suppose  that 
the  cases  of  Alexander  v.  M'Muny,  supra, 
and  Baldy  v.  Brady,  16  Pa.  Ill,  have  any 
bearing  upon  the  subject.  A  testator  may 
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create  a  trust  of  all  or  a  part  of  his  real 
estate;  and  certainly,  as  to  the  lands  com- 
prised in  such  trust,  the  debts  would  not  lose 
their  right  ol  payment  by  the  running  of 
five  years,  or  any  other  period  other  than 
such  as  would  raise  the  presumption  of  pay- 
ment. This  was  all  that  was  decided  in 
Alexander  v.  M^urry." 

And,  where  a  will  devised  realty  to  ex- 
ecutors to  be  sold,  and  directed  the  proceeds 
to  be  applied  to  debts,  it  was  held  that  a 
trust  w^s  created  for  the  benefit  of  creditors ; 
and  the  statute  of  limitations  did  not  apply 
to  the  lien  thus  created  against  the  real 
estate.  Steel  v.  Henry,  9  Watts,  623.  The 
court  said:  "Thus,  the  debt  in  question  be- 
came a  lien  upon  the  real  estate  of  the  tes- 
tator without  any  limitation  annexed,  either 
by  law  or  by  the  will.  The  authority,  more- 
over, given  by  the  will  to  the  executors,  to 
sell  the  real  estate,  and  with  the  proceeds 
thereof  to  pay  the  debts  in  the  firat  place, 
created  a  trust  which  they,  after  having 
made  probate  of  the  will,  and  taken  letters 
testamentary  thereon,  were  bound  to  exer- 
cise and  discharge  according  to  the  tenor 
and  effect  of  the  will." 

A  will  provided:  "I  devise  and  bequea^^h 
to  my  executor  or  executors  for  the  time 
being,  his  or  their  heirs,  executors,  and  ad- 
ministrators, in  trust,  by  sales  public  or 
private,  or  mortgages  thereof,  or  from  tiie 
rents,  profits,  interest,  and  income  thereof, 
while  unsold,  at  his  or  their  discretion,  at 
such  time  and  in  such  manner  as  he  or  they 
may  deem  necessary  for  the  payment  of  all 
my  debts  and  the  discharge  of  all  liens  upon 
my  real  estate  and  the  raising  of  any  sum 
or  sums  of  money  that  may  be  required  for 
the  payment  of  any  legacies,  or  for  any  pur- 
pose mentioned  in  this  my  will."  It  was 
held  that  this  was  not  a  mere  power  to  sell, 
which,  after  five  years,  vested  the  estate  in 
the  heirs,  but  it  was  an  active  trust  resting 
on  a  legal  title  which  vested  the  estate  in 
the  executors  until  the  execution  of  the 
trust.  Seitzinger's  Estate,  170  Fa.  531,  32 
Atl.  1101.  In  this  case  the  question  in- 
volved was  the  allowance  of  interest 
upon  instalments  of  dower.    The  court  fol- 
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having  in  the  meanwhile  taken  charge  of  the 
decedent's  property,  cultivated  the  farms, 
managed  it  all  as  directed  in  the  will,  col- 
lected dehts  owing  to  the  estate,  and  having 
paid  debts  due  from  the  testator;  selling 
for  this  purpose  hoth  real  and  personal  prop- 
erty, sometimes  with,  sometimes  without,  an 
order  of  the  court.  They  paid  unprobated 
claims,  a  report  of  which  was  made  in  all 
their  accounts.  On  March  17,  1900,  Mrs. 
Mary  J.  Baldwin  having  died  in  the  mean- 
while, exceptions  were  filed  to  these  ac- 
counts, seeking  to  charge  the  surviving  exec- 
utor, J.  H.  Gordon,  with  the  amounts  which 
he  and  the  executrix,  Mrs.  Baldwin,  had 
paid  out  on  unprobated  claims;  notice  to 
creditors  to  prove  their  claims  within  one 
year  having  been  duly  made. 


The  solution  of  the  question  here  involved 
depends  upon  whether  the  foregoing  will 
created  an  express  trust  for  the  payment  of 
debts  of  the  testator.  Let  us  see  what  the 
environment  was.  Let  us  put  ourselves  in 
the  place  of  Mr.  Baldwin  at  the  time  he 
made  his  will,  aa  an  aid  in  arriving  at  his 
intent  with  respect  to  charging  his  estate 
with  his  debts.  For  the  only  way  fairly  to 
ascertain  the  true  intent  of  a  testator  is  not 
to  look  to  any  single  sentence  or  special  pro- 
vision, but  to  gather  that  intent  from  the 
whole  will  so  that  the  paramount  purpose 
dominating  the  instrument  shall  foe  given  ef- 
fect. Says  the  court  in  the  case  of  Wat- 
kins  V.  Snadon,  93  Ey.  601,  40  Am.  St.  Rep. 
205,  20  S.  W.  701 :  "The  language  employed 
in  a  single  sentence  is  not  to  control,  as 


lowed  Alexander  v.  M'Murray,  supra,  which 
held  that,  in  case  of  such  express,  active 
trusts,  the  debts  did  not  lose  their  rights  on 
the  trust  estate  short  of  the  period  which 
would  raise  the  presumption  of  payment. 

A  testator  gave  all  the  balance  of  his 
estate,  real  and  personal,  to  his  son,  "for 
which  bequest  I  order  that  he,  the  said  C, 
pay  all  my  just  debts,  funeral  expenses,  and 
tne  charges  of  settling  up  my  estate."  It 
was  held  that,  where  debts  were  made  a 
charge  upon  real  estate  by  the  will  of  the 
testator,  a  trust  was  created  for  the  benefit 
of  his  creditors;  and  there  was  no  limitation 
to  the  lien  of  such  debts,  as  regards  such 
real  estate,  except  only  the  limitation  which 
might  arise  from  the  presumption  of  pay- 
ment by  lapse  Of  time.  Thompson's  Appeal, 
7  Sadler  (Pa.)  220,  11  Atl.  465. 

A  will  directed  that  "all  my  just  debts" 
be  paid  by  the  executor;  and  "I  do  hereby 
charge  and  make  liable  all  and  every  my 
real  and  personal  estate  and  effects. what- 
soever and  wheresoever,  to  the  payment  of 
the  same;"  but  directed  that  the  personalty 
should  be  applied  before  resorting  to  a  sale 
of  the  real  estate.  It  was  held  that  the 
will  created  a  trust  on  the  real  estate,  and 
the  ordinary  statute  of  limitations  did  not 
apply,  but  the  ten-years  statute  applicable 
to  trusU.  Abbay  v.  Hill,  64  Miss.  340,  1  So. 
484. 

And,  where  an  estate  was  devised  in  trust 
to  sell  and  pay  the  testator's  debts,  and  sub- 
ject thereto  in  trust  for  A.,  it  was  held  that 
an  acknowledgment  *of  a  debt  in  writing, 
signed  by  the  trustee  or  his  agent,  was  suf- 
ficient to  preserve  the  creditor's  right  for 
twenty  years.  St.  John  v.  Boughton,  9  Sim. 
219.  This  was  under  3  &  4  Wm.  IV.  chap. 
27,  requiring  that  some  acknowledgment  of 
the  right  to  the  sum  claimed  shall  have  been 
givoB  in  writing,  signed  by  the  person  who 
represents  the  estate  out  of  which  it  is  pay- 
able, or  by  his  agent. 

Claima  arising  since  the  act  of  1874  (37  & 
S8  Vict.  chap.  57),  which  provides  a  limi- 
tation for  express  trusts,  are  controlled  by 
the  act. 

A  testator  devised  and  bequeathed  all  his 
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real  and  personal  estate  to  trustees  upon 
trust  for  aaie  and  conversion  to  pay  all 
his  just  debts  and  certain  other  trusts.  Tt 
was  held  that  the  real  property  limitation 
act  of  1874,  i  10  (37  &  38  Vict.  chap.  57), 
providing  that  no  suit  shall  be  'brought  to 
recover  any  money  charged  unon  or  payable 
out  of  any  land  or  rent  and  secured  by  ex- 
press trust,  except  within  the  time  it  would 
have  been  recoverable  if  there  had  not  been 
a  trust,  prevented  the  trust  created  by  the 
will  from  enlarging  the  time,  and  barred  the 
debt.  Feamside  v.  Flint,  L.  R.  22  Ch.  Div. 
579.  In  this  case  a  mortgage  was  made  in 
1832.  The  mortgagor  died  in  1847.  The 
heir  died  in  1860,  devising  in  trust.  Interest 
was  paid  in  1847.  A  letter  acknowledging 
the  debt  was  written  in  1862  by  the  trus- 
tee of  the  will.    Suit  was  brought  in  1882. 

A  testator  gave  all  his  pronerty  upon 
trust  for  sale  and  conversion,  and,  after  pay- 
ment thereout  of  his  debts  and  expenses,  to 
be  held  on  certain  trusts.  It  was  held  that, 
as  to  .the  real  estate,  the  testator's  debts 
being  charged  thereon,  the  period  of  limi- 
tation was  twelve  years,  and  a  claim  was 
not  barred.  Re  Stephens,  L.  R.  43  Ch.  Div. 
39.  Kay,  J.,  said:  "Beyond  question  it  was 
a  charge  of  the  debts  upon  the  whole  of  the 
property  he  had,  if  it  was  not  an  express 
trust  for  the  payment  of  the  debts.  It  is 
indifferent  now  whether  there  was  a  charge 
or  a  trust,  because,  since  the  real  property 
limitation  act  of  1874,  a  trust  does  not  keep 
a  debt  alive  longer  than  a  chaige,  and  a 
charge  does  not  keep  the  debt  auve  for  a 
longer  time  than  twelve  years."  This  debt 
was  incurred  within  twelve  years  prior  to 
the  suit,  and  therefore,  under  the  twelve- 
years  statute,  was  not  barred. 

3  4  4  Wm.  IV.  chap.  27,  8  40,  provides 
that  no  action  shall  be  brought  to  recover 
any  sum  of  money  charged  upon  any  land  or 
rent,  at  law  or  equity,  unless  within  twenty 
years,  except  in  case  of  payments  or  ac- 
knowledgments made. 

Section  26  provides  that,  when  any  land  oi 
rent  shall  be  vested  in  a  trustee  upon  any 
express  trust,  the  right  of  the  cestui  que 
trust,  or  person  olainmg  through  him,  shall 
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against  an  evident  purpose  shown  by  the 
whole  instrument.  Effect  is  to  be  given  to 
the  general  intent,  and  this,  we  think,  is 
•hown  throughout  the  will."  Again,  in  the 
ease  of  Murphy  v.  Carlin,  113  Mo.  112,  36 
Am.  St.  Bep.  701,  702,  20  S.  W.  786,  the 
court  says :  "The  true  intent  and  meaning  of 
the  testator  can  be  best  ascertained  by  the 
courts  and  those  concerned  in  the  execution 
of  wills  by  putting  themselves,  so  far  as  may 
be,  in  the  place  of  the  testator,  and  reading 
all  his  directions  therein  contained  in  the 
light  of  his  environment  at  tiie  time  it  was 
made.  .  .  .  When  that  intent  and  mean- 
ing can  be  thus  clearly  ascertained,  then 
all  technical  rules  and  adjudicated  cases  in 
other  jurisdictions  that  would  stand  in  the 
way  of  its  execution  must  be  disregarded." 


See  also  Morse  v.  Hackensack  Sav.  Bank,  47 
N.  J.  E<i.  279,  12  L.R.A.  62, 20  Atl.  »01. 

Mr.  Baldwin  had  been  a  member  of  the 
Claiborne  county  bar  for  a  number  of  years, 
and  was  engagied  in  planting.  His  property 
consisted  mainly  of  five  places  in  that  coun- 
ty, on  the  Bayou  Pierre;  one  in  Holmes 
county,  on  Honey  island;  and  a  double  mar- 
ble front  dwelling  in  the  dty  of  Chicago, 
encumbered  for  about  $21,000.  At  the  time 
of  his  death  he  owed  about  $50,000.  He 
seems  to  have  been  a  man  who  took  a  great 
pride  in  paying  his  debts  and  in  keeping  his 
credit  good.  At  that  time  cotton  was  at  a 
very  low  price,  and  remained  so  during  the 
years  while  these  executors  managed  this  es- 
tate. By  very  careful  management  a  large 
part  of  the  debts  has  been  paid  off,  and  $40,- 


be  deemed  to  have  first  accrued  at,  and  not 
before,  the  time  at  which  such  land  shall  have 
been  conveyed  to  a  purchaser  for  a  valua- 
ble consideration;  nd  shall  then  be  deemed 
to  have  accrued  only  as  against  such  pur- 
chaser and  any  person  daiming  through 
him. 

37  &  38  Vict.  chap.  67,  S  10,  provides  that 
no  action  shall  be  brought  to  recover  any 
sum  of  money  charged  upon  or  payable  out 
of  any  land  or  rent,  at  law  or  in  equity,  and 
secured  by  an  express  tmst,  except  within 
the  time  within  which  the  same  would  be  re- 
coverable if  there  were  not  any  such  trust. 

The  judicature  act  (36  &  37  Vict.  chap.  66, 
(  26,  subd.  2)  proviaes  that  no  claim  of  a 
OMtiii  qUe  trutt  against  his  trustee  for 
°  property  held  on  an  express  trust  shall  be 
■eld  to  be  barred  by  any  statute  of  limi- 
tations. 

The  trustee  act  of  1888  (61  A  62  Vict, 
chap.  69)  provides  that  "trustee,"  in  the  act, 
includes  an  executor  or  administrator,  and 
a  trustee  whose  trust  arises  by  construction 
or  implication  of  law,  as  well  as  an  express 
trustee.  Section  8  provides  that  in  any 
action  against  a  trustee  (except  for  fraud  or 
conversion)  all  rights  conferred  by  any 
statute  of  limitations  shall  be  enjoyed  as  if 
the  trustee  had  not  been  a  trustee.  (This 
.  act  took  effect  in  1890.) 

But  where  there  is  no  express  trust 
created  by  the  will,  it  has  been  held  that  an 
implied  trust  will  not  prevent  the  operation 
of  the  statute  of  limitations. 

An  express  trust  was  held  not  to  be  cre- 
ated for  the  payment  of  debts  where  the 
testator  devised  his  personal  property  and 
gave  his  real  estate  to  two  sons,  directing 
that  one  should  pay  three  fourths  of  his 
debts  and  the  other  the  remaining  one 
fourth.  Mitchell's  Appeal,  182  Pa.  630,  38 
AtL  489,  182  Pa.  637,  38  Atl.  1103.  In  this 
case  it  was  sought  to  sell  land  to  pay  debts 
eight  years  after  the  testator's  death.  The 
court  said:  "To  convict  the  court  of  error 
in  this  ease  it  is  necessary  not  only  to  show 
that  the  debts  were  made  a  charge  upon  the 
land,  but  also  thalk  an  express  trust  was 
created  for  their  payment.  Unless  suoh 
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trust  was  created,  the  lien  of  the  debts 
would  be  lost  by  statutory  limitation,  not- 
withstanding the  fact  that  they  were  made 
a  charge  upon  the  land  by  the  will." 

In  Trinity  C%urch  v.  Watson,  50  Pa,  618, 
it  was  held  tliat  a  general  charge  on  real 
estate  by  devise  for  the  payment  of  debts 
did  not  create  a  testamentary  lien  of  un- 
limited duration  subject  only  to  the  pre- 
sumption of  payment  by  lapse  of  time.  The 
court  said:  "If  it  be  asked.  Why  dis- 
tinguish between  a  devise  for  specified  debts 
and  one  generally  for  creditors!  I  answer 
that  the  former  are  equivalent  to  legacies 
charged  upon  the  land, — indeed,  to  the  de- 
vise  of  the  land  itsMf  to  the  creditor,  who, 
being  thtis  known  and  recognised  by  the  tes- 
tator, stands  in  no  need  of  proof  of  his  debt, 
which  can  be  ascertained  and  removed  by 
payment  or  sale.  He  is  well  known  and 
upon  equal  footing  with  the  devisee  of  the 
land,  while  one  who  claims  but  as  belonging 
to  a  <d*ss  is  neither  known  nor  recognised 
even  by  the  will,  except  nnon  proof  that  he 
belongs  to  the  class.  His  case  is  clearly  ad- 
versary nntil  he  has  maintained  his  right 
to  seat  himself  upon  the  trust.  He  falls 
within  the  mischief  the  act  of  1834  intended 
to  remedy,  and  should  be  governed  by  its 
terms,  which  literally  indu^  him." 

A  power  given  in  a  will  to  8^  land  to  pay 
debts  was  held  not  to  create  a  trust  or 
charge  on  the  lands  in  favor  of  creditors, 
nor  to  take  the  debts  out  of  the  statute  of 
limitations.  Steele  v.  Steele,  64  Ala.  438, 
38  Am.  Rep.  16.  The  «bnrt  said:  "It  U  well 
known  that  in  England,  when  governed 
alone  by  the  common  law  on  the  subject, 
lands  descended  were  not  chargeable  with 
simple-contract  debts.  Under  that  principle, 
the  courts,  at  an  early  day,  seized  upon 
slight,  and  ofttimes  ambiguous,  test«un«i- 
tary  directions,  and  construed  them  as 
fastening  a  charge  and  trust  on  the  real 
estate  for  the  payment  of  debts ;  tliis,  it  was 
sometimee  said,  to  prevent  testators  from 
sinning  in  their  graves.  That  princi^*,  and 
the  reason  of  it,  cannot  exist  here,  to  th« 
extent  there  carried.  In  this  and  in  most  of 
the  states  composing  the  Union  laads  an 
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000  MTcd  for  these  exceptors.  Undoubtedly, 
if  suit  had  been  brought  by  the  creditors, 
the  estate  would  have  been  wholly  absorbed. 
Mr.  Baldwin  knew  this.  He  further  knew 
that  he  could  not  live  to  pay  <^  his  indebt- 
edness. His  wife,  at  the  time  of  the  making 
of  the  will,  was  a  very  old  lady.  8<Hne  of 
these  debts  were  debts  in  respeet  of  which 
he  stood  in  trust  relations.  He  knew  that  it 
would  take  a  number  of  years  to  pay  his 
debts,  if  anything  was  to  be  saved  from  his 
estate.  He  had  no  child.  It  turned  out  that 
tlie  Chicago  property,  when  sold,  just  about 
paid  the  debt  on  it.  This  being  the  environ- 
ment, let  us  look  at  the  provisions  of  the 
will  bearing  specially  on  the  question  in- 
volved. In  the  iirst  item  of  the  will  he 
directs  that  all  his  just  debts,  as  sotm  as 


can  be«done  "without  injury  to  hit  estate," 
be  paid.  If  the  executors  had  to  take  the 
law,  and  not  the  will,  as  their  chart,  then 
the  debts  were  exigible  without  reference 
to  the  injtiry  to  his  estate.  This  reservation 
therefore  has  at  least  this  significance: 
that  his  executors  were  not  to  sell  the  prop- 
erty as  soon  as  they  might  be  compelled  to 
sell  it  under  the  law,  if  that  would  result  in 
injury  to  his  estate.  In  the  second  item  of 
his  will  be  gives  Sukey  Russell  $100  in 
lolido,  and  an  annuity  of  $10  per  month, 
payable  on  the  1st  day  of  each  month,  dur> 
ing  her  natural  life.  This  evinces  his  pur* 
pose  that  the  estate  on  which  this  annuity 
was  to  charge,  to  last  as  long  as  Sukey  Rus- 
sell lived,  was,  if  possible,  to  be  saved  from 
sale.     Here  is  a  charge  fixed  upon  the  es- 


charged  by  statute  with  the  payment  of  de- 
cedent's debts,  without  reference  to  their 
solemnity  or  dignity,  and  independent  of 
any  testamentary  direction  therefor.  Hence, 
we  do  not  consult  the  will  to  ascertain 
whether  there  is  a  charge  oel  non.  We  only 
inquire  whether  the  will  directs  the  manner 
of  enforcing  the  charge.  When  that  is  the 
ease,  if  there  be  nothing  in  the  directions 
violative  of  the  law,  or  the  legal  rights  of 
others,  the  will  becomes  a  law  for  the 
conduct  of  the  executor  and  all  others  who 
take  under  it.  It  follows  that  while,  under 
the  common  law,  courts  were  astute  to  dis- 
cover and  interpret  doubtful  language  as 
raising  a  trust,  we,  setting  out  with  the 
postulate  that  the  law  has  created  a  charge, 
consult  the  testator's  language  for  the  sole 
purpose  of  ascertaining  whether  it  was  his 
mtration  to  raise  that  statutory  charge  to 
the  higher  and  more  valuable  right  of  a 
trust  for  the  payment  of  debts.  A  devise 
to  the  executor,  or  to  another,  in  trust  to 
pay  debts,  or  expressly  charged  with  the 
payment  of  debts,  would  clearly  express  the 
testator's  intention,  and  would  scarcely 
leave  room  for  intemretation.  Such  lan- 
guage would  place  the  property  in  trust,  and 
would  deny  to  the  trustee,  or  fide-commis- 
sary, the  right  to  interoose  the  statute  of 
limitations  as  a  defense  to  the  debt,  for  the 
payment  of  which  it  was  intended  to  pro- 
vide." 

In  Carrington  v.  Manning,  13  Ala.  611, 
where  the  will  directed  "the  executors  here- 
inafter named,  to  keep  my  estate  in  the 

county  of together  until  all  my  debts 

and  legacies  are  paid  off  and  discharged,"  it 
was  held  that  the  will  did  not  create  a  trust 
by  implication  in  favor  of  creditors,  which 
would  take  a  debt  due  by  the  deceased  out 
of  the  statute  of  limitations,  or  prevent  it 
from  running,  or  prevent  the  bar  of  the 
statute  of  nondaim.  The  eourt  discusses 
tlie  Alabama  statutes  of  limitation  and 
nondaim,  and  the  acts  authorizing  the  sale 
of  land  to  pay  debts;  and  says:  "Such 
being  the  object  and  policy  of  the  statute  of 
nondaim,  we  are  indined  to  think  that  its 
effect  is  to  throw  upon  the  ereditors  the 
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neoeasity  of  presenting  their  demands  to 
the  executor,  or  administrator,  before  any, 
trust  by  implication  can  become  operative 
against  tne  heir  or  devisee.  Have  not  the 
legislature  very  significantly  indicated  that 
the  heir  or  devisee  shall  take  the  estate 
freed  from  all  implied  trusts  for  the  pay- 
ment of  the  testator's  debts,  if  they  are  not 
presented  to  the  personal  representative 
within  the  time  prescribed?  If  this  be  so, 
it  is  aa  indispensable  duty  of  the  courts  to 
sustain,  not  to  defeat,  the  legislative  will." 

Where  the  creditor  seeks  relief  at  law  it  is 
held  that  the  rules  in  equity  applicable  to 
trusts  do  not  apply. 

A  will  provided  for  the  payment  of  debts^ 
and  for  carrying  on  the  testator's  business 
after  his  death.  It  was  held  that  an  action 
at  law,  brought  more  than  six  years  after 
the  note  became  due,  was  barred  by  limi- 
tation, although  the  note  was  not  due  until 
after  the  testator's  death.  Man  v.  Warner, 
4  Whart  465.  In  this  case  the  trial  court 
laid  down  the  rule  that,  where  a  testator 
gives  real  or  personal  estate,  or  both,  in 
trust  for  the  payment  of  his  debts,  the 
statute  of  limitations  is  no  Imv  in  equity 
against  creditors  whose  claims  are  in  force 
at  the  testator's  death,  and  who  seek  to 
avail  themselves  of  the  benefit  of  the  trust; 
and  said:  "If,  therefore,  we  possessed  a 
court  of  chancery,  and  the  plaintiff  had  pre- 
ferred his  claim  there,  no  obstacle  would 
exist  to  his  recovery;"  but  hdd  that  eqnitjr 
jurisprudence  should  never  be  incorporated 
with  common-law  proceedings,  except  from 
necessity.    This  was  afiOrmed  on  appeaL 

e.  Trusts  on  personal  i»Y>pertj. 

Creating  a  trust  upon  personal  property 
by  will  for  the  payment  of  debts  was  held 
not  to  revive  debts  barred  by  the  statute  of 
limitations.  Campbell  t.  Sullivan,  Hard. 
(Ky.)  17;  Lewis  v.  Bacon,  3  Hen.  &  M.  89. 

So,  a  devise  of  real  estate  upon  trust  to 
pay  debts  was  held  not  to  prevent  the  opera- 
tion of  the  statute  of  limitations  where  the 
testator  left  no  real  estate  to  support  the 
trust.  Be  Hepburn,  L.  B.  14  Q.  B.  Div.  394. 
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tate  for  an  indefinite  time.  The  fifth  pro- 
vision of  the  will  gives  to  his  wife,  not  the 
fee  simple  in  the  personal  property  named 
therein,  but  simply  a  qualified  use  of  the 
same  for  her  life;  expressly  stipulating  that, 
in  case  she  should  sell  such  property,  the 
proceeds  should  be  covered  into  the  corpus 
of  his  estate,  subject  to  the  provisions  fol- 
lowing in  the  will  as  to  debts,  etc.  In  the 
sixth  provision  of  his  will  he  again,  in  di- 
recting the  sale  of  the  Chicago  property, 
manifests  his  concern  that  the  property 
shall  not  be  sacrificed,  by  directing  that  sale 
should  be  made  by  his  executors  as  soon  as 
could  be  done  without  too  great  loss,  and 
by  further  directing  that,  if  they  thought 
best,  instead  of  selling,  they  might  lease  the 
same,  with  authority  to  extend  the  time  of 


payment  on  the  notes,  and  to  renew  the 
notes,  and  to  make  other  loans  on  the  faith 
of  the  property.  All  this  shows  the  utmost 
care  that,  while  the  property  should  re- 
spond to  the  debts,  every  available  means 
should  be  used  to  prevent  its  sacrifice,  to 
the  end  that  there  might  be  a  balance, 
which  balance  he  directs  to  be  covered  into 
his  estate  in  Mississippi  for  the  uses  of  the 
will.  The  seventh  provision  of  the  will 
gives  to  the  executors  full  power  (I)  to 
carry  on  and  cultivate  his  plantations;  or 
(2)  to  lease  the  same,  in  their  discretion; 
or  (3)  to  sell  at  private  or  public  sale,  in 
their  discretion,  any  of  the  personal  or 
real  estate  of  the  testator  in  this  state  which 
may  be  deemed  necessary  or  expedient  by 
the  executors  to  pay  his  debts,  and  to  exe- 


And  a  will  creating  a  trust  of  personal 
.estate  to  pay  debts  of  the  testator  was  held 
not  to  prevent  the  operation  of  the  statute 
of  limitations.  Scott  v.  Jones,  4  Clark  &, 
F.  382,  Reversing  1  Russ.  &  M.  255.  The 
court  said:  "The  executors  take  the  estate 
subject  to  the  claim  of  the  creditors;  they 
are,  in  point  of  law,  the  trustees  for  the 
creditors;  the  trust  is  a  legal  trust,  and 
there  is  nothing  whatever  added  to  their 
legal  liabilities  from  the  mere  circumstance 
of  the  testator  himself  declaring  in  express 
terms  that  the  estate  shall  be  subject  to  the 
payment  of  his  debts." 

A  direction  in  a  will  that  personal  prop- 
erty should  be  used  for  the  payment  of 
debts  was  held  not  to  atop  the  statute  of 
limitations.  Freake  v.  Cranefeldt,  8  Myl.  & 
C  499.  It  was  contended  that  the  will 
created  a  trust  to  pay  debts  so  as  to  take 
the  case  out  of  the  statute;  and  that,  until 
administration,  there  was  no  one  against 
whom  the  creditor  could  proceed;  and  that, 
M  the  bill  was  filed  in  the  same  year,  it 
was  not  barred.  The  court  said:  "The  de- 
cision of  the  House  of  Lords  in  Scott  v. 
Jones,  in  which  he  entirely  concurred  with 
Lord  Lyndhurst,  was  a  direct  authority  for 
holding  that  a  direction  in  a  will  for  pay- 
ment of  debts  was  merely  inoperative  so  far 
as  the  personal  estate  was  concerned." 

And  a  trust  for  the  payment  of  debts,  in 
a  will  of  personal  estate,  was  held  not  to 
prevent  the  operation  of  the  statute  of  limi- 
tations.   Evans  v.  Tweedy,  1  Beav.  66. 

IV.  Application  of  purdiase  money. 

A  purchaser  will  not  be  held  bound  to  see 
to  the  application  of  the  purchase  money 
where  the  trust  is  for  the  payment  of  debts 
generally.  But  where  the  debts  are  de- 
scribed specifically  he  must  see  that  the 
purchase  money  is  applied  to  those  debts. 

So,  where  real  estate  was  devised  to  trus- 
tees upon  trust  to  sell  for  payment  of  debts 
generally,  it  was  held  that  the  purchaser 
was  not  bound  to  see  that  the  money  was 
rightly  applied.  Elliot  v.  Merryman, 
Barnard.  Ch.  78,  I  White  A  T.  Lead.  Cas.  in 
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Eq.  SO.  The  court  said,  where  real  estate 
was  devised  upon  trust  to  be  sold  for  the 
payment  of  certain  debts,  describing  them 
that  the  purchaser  was  bound  to  see  thac 
the  money  was  applied  to  the  payment  of 
those  debts. 

If  lands  were  devised  to  be  sold  for  the 
payment  of  debts  in  a  schedule,  it  wejs  held 
that  the  purchaser  wonld  bs  bound  to  see 
the  purchase  money  applied  to  the  payment 
of  those  debts.  But,  if  the  trust  was  gen- 
eral to  pay  debts,  thoucrh  he  had  no  notice 
of  them,  yet  the  purchaser  would  not  be 
bound  to  see  the  money  applied.  Abbot  v. 
Gibbs,  1  Eq.  Cas.  Abr.  368;  Ewer  v.  Corbet, 
1  Eq.  Cas.  Abr.  358. 

A  testator  devised  his  real  estate  to  trus- 
tees to  sell  to  pay  his  own  and  his  father's 
debts  and  legacies,  and  the  residue  to  Ua 
two  sisters.  It  was  held  that,  where  there 
is  a  trust  for  the  payment  of  debts 
generally,  a  purchaser  is  not  obliged  to  see 
to  the  application  of  his  money,  as  he  is 
where  there  is  a  schedule  or  particularizing 
of  the  debts.  Rogers  v.  Skillicome,  1  AmbL 
188. 

And  a  purchaser  was  held  not  bound  to 
inquire  whether  other  property  ought  to  be 
applied  in  payment  of  debts,  or  to  see  to  the 
application  of  the  purchase  money,  where 
the  charge  was,  in  effect,  a  devise  of  real 
estate  in  trust  for  the  payment  of  debts. 
Shaw  V.  Borrer,  1  Keen,  659.  This  w.is  a 
suit  for  specific  performance  of  purchase, 
brought  by  the  vendor. 

The  same  was  held  in  Ball  v.  Harris,  4 
Myl.  &  C.  264. 

So,  where  a  will  authorized  the  executors 
to  sell  so  much  of  the  real  estate  as  was 
necessary  to  pay  his  debts  and  educate  his 
children,  and  ordered  his  executors  to  pay 
for  a  bond  and  mortgage  which  his  sons 
had  given  for  the  purchase  of  some  land,  it 
was  held  that  the  executors  had  power  to 
sell  the  real  estate  free  from  debts,  and  the 
purchaser  was  not  bound  to  see  to  the  ap- 
plication of  the  purchase  money.  Grant  v. 
Hook,  13  Serg.  &  R.  259.  The  court  said: 
"Where  the  trust  is  for  payment  of  debts 
genM«lly,  the  purchaser  is  not  bound  to  see 
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cute  the  proper  titles  to  the  purchMers.  It 
further  •.uthorizes  the  executors,  in  carry- 
ing on  and  cultivating  his  plantations,  to 
sell  at  home  or  ship  any  and  all  crops  to 
New  Orleans  for  sale,  just  as  he  had  always 
done.  Here  is  a  olear  contemplation  of  the 
carrying  on  and  cultivating  of  his  plantar 
tions  in  the  same  manner  in  which  he  had 
done  when  alive;  and  this  is  supplemented 
by  full  power  to  sell,  as  they  deemed  neces- 
sary or  expedient,  any  of  his  estate,  real 
•r  personal,  and  that,  too,  at  public  or  pri- 
vate sale,  for  the  purpose  of  paying  his  debts. 
Here  the  testator  has  blended  in  one  com- 
mon mass  his  real  and  personal  estate,  ob- 
literating all  differences  which  the  law 
makes  between  the  two  as  to  the  order  of 
Uability  in  the    payment    of  debts.     Em- 


powering the  executors  to  execute  proper 
titles  to  purchasers  is  in  all  respects  sub- 
stantially equivalent  to  devising  the  prop- 
erty to  the  executors  for  sale  for  payment 
of  debts.  Clark  v.  Homthal,  47  Miss.  434. 
And  to  make  it  perfectly  clear  that  bis  pur- 
pose was  not  to  sell  if  it  could  be  avoided 
by  a  gradual  payment  of  debts  out  of  the 
proceeds  of  the  crops  in  the  course  of  the 
years,  he  adds,  in  the  conclusion  of  this 
clause,  a  request  that,  in  case  of  sale,  his 
five  places  on  Bayou  Pierre  and  his  place 
in  Holmes  county  be  held  until  the  last,  and 
oi^er  lands  be  sold  first.  This  clause,  taken 
in  connection  with  what  has  gone  before; 
presents  necessarily  this  plain  scheme: 
That  his  property  should  be  dealt  with  by 
his  executors,  not  as  the  law  would  have 


to  the  application  of  the  purchase  money,  al- 
though he  has  notice  of  the  debts;  for  a  pur- 
chaser cannot  be  expected  to  see  to  the  ob- 
servance of  a  trust  so  unlimited  and  un- 
defined. But,  if  the  trust  be  of  such  nature 
that  the  purchaser  can  reasonably  be  expect- 
ed to  see  to  the  application  of  the  purdiase 
money, — as  if  it  be  for  the  payment  of 
legacies  which  are  scheduled  or  specified, — 
he  is  bound  to  see  that  the  money  is  applied 
accordingly.  But  he  is  not  bound  to  see  the 
money  applied  where  the  trust  is  for  the 
payment  of  debts  generally,  and  also  for 
paymeitt  of  legacies;  because,  to  hold  that 
ne  is  liable  to  see  the  legacies  paid  would 
in  fact  involve  him  in  the  account  of  the 
debts,  TThich  must  be  first  paid.  These 
principles  have  been  long  and  clearly  estab- 
lished, as  appears  by  the  authorities  re- 
ferred to." 

In  Alther  v.  Barroll,  22  Md.  SOO,  where  a 
devisee  having  a  legal  estate  in  fee  under  a 
will  charged  with  the  payment  of  all  debts 
and  legacies  was  held  to  have  full  power  to 
sell,  and  the  purchasers  were  not  bound  to 
■ee  to  the  application  of  the  purchase  money 
to  the  creditors,  the  court  said:  "We  are 
equally  decided  in  opinion  that  the  pur- 
chasers were  not  bound  to  see  to  the  appli- 
cation of  the  purchase  money.  The  primary 
charge  on  the  land  is  for  the  payment  of  ill 
the  testator's  debts.  The  purchasers  had  ac- 
cess to  the  will,  and,  finding  such  a  pro- 
vision, it  was  not  incumbent  on  them  to 
ascertain  who  were  the  creditors  of  Jacob 
Alther,  and  what  was  the  amount  of  their 
respective  claims;  this  was  a  matter  of 
trust  involving  long  accounts  requiring  the 
production  of  vouchers,  which  the  pur- 
chasers would  have  no  right  to  require." 

Where  land  was  devised,  charging  the  dev- 
isee with  the  payment  of  debts,  and  the 
devisee  sold  pending  a  suit  by  oreditors  for 
a  sale  for  payment  of  debts,  such  aliena- 
tion was  held  void.  Walker  v.  Smalwood,  2 
Ambl.  676.  The  court  said:  "The  creditors 
have  a  right  to  call  on  the  heir,  or  devisee, 
to  execute  the  trust,  and,  though  this  court 
has  established  it  as  a  rule  that,  where 
the  charg%  is  general,  the  purchaser  is  not 
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bound  to  see  to  the  application  of  the  pur- 
chase money,  yet,  if  the  trustee  is  called 
upon  in  this  court,  it  takes  the  execution 
of  the  trust  out  of  the  hands  of  the  trus- 
tee, to  be  executed  by  the  court.  The  trus- 
tee has,  by  her  answer,  submitted  to  a  sals 
in  this  court." 

A  testator  devised  the  residue  of  his  real 
estate  to  his  wife  for  life,  and  to  trustees, 
subject  to  her  life  estate,  in  trust  to  sell 
and  pay  debts  not  otherwise  provided  for. 
The  trustees  conveyed  the  land,  although 
the  consideration  in  the  deed  was  not  paid, 
and  the  grantee  mortgaged  the  same.  It 
was  held  that  the  mortgagee  had  priority 
over  creditors  who  obtained  judgments  writ- 
ten five  years  prior  to  the  death  of  the  tes- 
tator.   Cadbury  v.  Duval,  10  Pa.  266. 

In  Potter  ▼.  Gardner,  12  Wheat.  498,  6 
L.  ed.  706  (Mod.  Gardner  v.  Gardner,  9  Ma- 
son, 178,  Fed.  Cas.  No.  5,227),  the  testator 
devised  two  thirds  of  a  farm  to  a  devisee. 
"And  I  do  hereby  order,  and  it  is  my  will, 
that  my  son  Ezekial  W.  Gardner  shall  pay 
all  my  just  debts  out  oi  the  estate  herein 
hereby  given  to  him  as  aforesaid."  It  was 
admitted  by  the  litigants  that  the  authority 
of  modern  decisions  denies  the  distinction 
between  lands  charged,  in  the  hands  of  an 
heir  or  devisee,  with  the  payment  of  debts, 
and  lands  devised  to  a  trustee  for  the  pay- 
ment of  debts.  It  was  held  that,  where  the 
devisee  had  sold  the  land,  so  much  of  the 
purchase  money  as  remained  unpaid  when 
this  suit  was  instituted  was  liable  to  the 
creditors,  and  was  applicable  by  the  court  to 
the  purposes  of  the  trust. 

A  purchaser  of  land  devised  in  trust  to 
pay  debts  was  held  to  be  safe,  though  there 
was  sufficient  personalty  to  pay  off  the 
debts.  But  it  was  said  to  be  otherwise  if 
the  purchase  was  pendente  lite  by  the  heir 
against  executors.  Culpepper  v.  Aston,  2  Ch. 
Cas.  US. 

In  Clark  v.  Homthal,  47  Miss.  434,  where 
the  will  directed  the  debts  to  be  paid,  and 
aonointed  the  wife  executrix,  authorizing 
her  to  sell  for  reinvestment,  a  sale  by  the 
executrix  was  attacked  by  the  heirs.  Pey- 
ton, Ch.  J.,  held  that  the  sale  could  bo  at- 
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(dealt  with  tt,  by  immediate  sale,  without 
reference  to  the  injury  to  his  estate,  but 
so  as  to  pay  off,  if  possible,  the  debts  from 
the  income,  and  not  to  sell  till  the  last  re- 
aort)  and  then  to  sell  in  the  priority  speci- 
:fied  by  this  seventh  clause.  The  eighth  pro- 
vision of  his  will  is  remarluble  in  request- 
ing his  wife  to  claim  no  allowance  and  to 
charge  no  commissions,  but  to  be  satisfied 
with  a  reasonable  amount  "for  the  support 
of  herself,  family,  and  household,"  to  be 
fixed  by  her  own  judgment;  and  this  be- 
comes significant  when,  taken  in  connec- 
tion with  the  ninth  clause  of  the  will, 
which  expressly  declares  that  he  gires  to  his 
said  executors  the  entire  control  of  the  es- 
tate, and  to  his  said  wife  the  entire  use, 
rents,  and  profits  thereof  for  and  during 
her  natural  life,  with  power  to  dispose  of 
one  fourth  of  the  remaining  estate  at  the 
time  of  her  death;  but  all  this  subject  to 
the  foregoing  eight  articles  of  his  will. 
We  take  the  true  construction  of  these 
clauses  to  be  that  Mrs.  Baldwin  did  not 
take  a  life  estate  in  the  real  estate,  out  and 
out,  but  that  she  took  only  a  life  estate 
in  what  remained  after  his  debts  should 
have  been  paid.  She  took  a  life  estate 
"subject  to  the  following  eight  articles." 
One  of  these  very  articles  denies  her  any 
allowance  as  a  widow  and  any  commissions 


as  an  executrix,  but  limits  her  to  such  sums 
for  maintenance  as  she  should  claim.  Iliis 
is  utterly  inconsistent  with  tiie  idea  that 
she  had  an  absolute  Ufe  estate  in  the  realty, 
but  is  in  strict  accord  with  his  paramount 
purpose  of  paying,  at  all  eirents,  his  debts. 
Under  clause  5,  dealing  with  his  personal 
estate,  she  was  not  to  have  the  personal  es- 
tate for  life  in  an  absolute  sense;  that  is 
to  say,  if  she  sold  it  and  oonverted  it  into 
money,  she  could  not  take  the  interest  on 
the  money,  but  the  whole  proceeds  were  to 
be  covered  into  his  estate  for  the 
uses  of  the  wilL  How  it  is  possible 
for  the  testator  to  manifest  more 
emphatically  a  pround-spiiited  purpose 
to  pay,  first  of  all,  and  at  all  events, 
his  debts,  than  this  testator  here  has  mani- 
fested that  purpose,  first,  by  a  provision 
directing  his  wife,  if  she  sold -the  personal 
estate,  to  cover  the  proceeds  into  his  estate 
for  the  uses  of  the  will ;  secondly,  by  a  pro- 
vision that  she  shall  have  a  life  estate  in 
the  realty,  subject  to  clauses  looking  to  the 
payment  of  debts;  thirdly,  by  a'  clause  ac- 
tually denying  to  his  wife  either  an  allow- 
ance or  commissions,  and  limiting  her  to 
mere  maintenance, — ^we  cannot  comprehend. 
Add  to  this  an  annuity  for  the  indefinite 
term  of  the  life  of  the  annvdtant;  pro- 
visions looking  to  the  indefinite  cultivation 


tacked,  and  said:  "If  a  will  gives  a  power 
of  sale  to  pay  debts  and  legacies,  or  for  dis- 
tribution, without  stating  by  whom  the  sale 
is  to  be  made,  it  has  been  held  that  the  ex- 
ecutor takes  the  power  by  implication,  be- 
cause this  is  necessary  to  carry  out  the  pro- 
visions of  the  will.  It  is  his  duty,  imdei 
the  will,  to  pay  the  debts  and  legacies,  or 
make  distribution.  If  a  testator  should  or- 
der his  real  estate  to  be  sold  for  the  pay- 
m«nt  of  his  debts,  without  saying  who 
should  sell,  in  such  a  case  a  clear  trust 
would  be  created."  Tarbell,  J.,  said:  "8. 
tN  either  is  this  will  one  which  confers  only 
a  'naked  power.'  It  confers  a  power  cou- 
pled with  trusts,  and  active  trusts,  if  not 
an  interest;  but  the  power  coupled  with  a 
trust  brings  this  within  the  class  of  casis 
wherein  a  sale  by  one  executor  is  author- 
ized. In  addition  to  other  reasons  herein 
given,  this  will  confers  more  than  a  naked 
power,  because  it  carries  the  possession,  if 
not  the  fee,  of  the  estate  to  the  executor, 
with  all  the  powers  and  duties  of  the  tes- 
tator himself."  There  having  been  only  two 
judges  sitting,  judgment  of  the  lower  court 
dismissing  the  bill  of  the  heirs  was  affirmed. 

v.  Summary. 

In  this  country  the  personalty  and  real 
estate  of  a  decedent  are  liable  for  his  debts. 
In  England  land  was  not  liable  for  simple- 
contract  debts  prior  to  3  &  4  Wm.  IV.  chap. 
104.  A  devise  to  trustees  to  pay  debts 
gives  them  a  legal  estate  in  fee.  Qreditors 
6L.R.A.(N.S.) 


may  enforce  a  trust  for  the  payment  of 
debts,  and  a  trust  of  personal  property  to 
pay  debts  does  not  affect  the  right  of  cred- 
itors. A  trust  will  not  be  implied  upon'  real 
estate,  and  in  this  country  an  implied  trust 
will  not  supplant  the  statutory  charge  of 
the  debts  on  the  decedent's  real  estate.  The 
weight  of  authority  is  that,  where  there  is 
a  testamentary  trust  (»-eated  for  the  pay- 
ment of  debts,  the  assets  are  treated  as 
equitable  assets,  and  the  rule  that  equity 
favors  equality  is  applied.  The  rule 
in  equity  has  been  adopted  by  32  &  33 
Vict.  chap.  46.  Debts  barred  by  the  stat- 
ute of  limitations  at  the  time  of  the  tes- 
tator's death  are  not  revived  by  a  general 
charge  upon  real  estate  for  their  payment; 
but  they  will  be  revived  if  the  testator  spec- 
ifies the  debts  in  a  schedule  in  the  will  cre- 
ating a  trust  for  their  payment.  As  to 
debts  not  barred  at  the  time  of  the  testa- 
tor's death,  if  an  express  trust  is  created 
for  their  payment,  it  is  held  that  the  stat- 
ute of  limitations  does  not  apply,  unless 
such  statute  refers  particularly  to  trusts. 
A  testamentary  trust  for  the  payment  of 
debts,  on  personal  property,  does  not  affect 
the  statute  of  limitations;  and  such  trusts 
have  been  held  void.  A  purchaser  is  not 
bound  to  see  to  the  application  of  the  pur- 
chase money,  unless  the  debts  are  described 
spedflcsUy.  There  is  quite  a  number  of 
cases  in  which  the  debts  are  made  a  charge 
upon  land;  but  in  which  cases  no  discussion 
is  made  of  trust  estates,  and  they  are  not 
included  in  this  note.  LI. 
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of  farma,  and  the  payment  of  debts  out  of 
the  crops;  the  full  power  of  public  or  pri- 
vate side  of  real  or  personal  property  In  the 
absolute  discretion  of  the  executors,  for  the 
payment  of  debts,  coupled  with  the*  further 
power  to  make  title  to  the  purchasers,  and 
how  widely  different  this  case  is  from  Owin 
T.  Nettles  (Miss.)  18  So.  798,  must  appear 
at  a  glance.  It  may  be  remarked  that,  if 
Ifrs.  Baldwin  took  an  absolute  life  estate, 
these  exceptors  would  hare  no  standing  to 
question  her  disposition  of  the  income. 
Byrd  v.  Wells,  40  Miss.  711  j  Fenry  v.  Hen- 
derson, 81  Miss,  743,  63  L.It.A.  QIO,  83  So. 
901.  But  we  agree  with  the  learned  coun- 
sel for  the  appellees  that  she  did  not  take 
a  lifb  estate,  except  in  what  was  left  after 
debta  should  have  been  paid.  We  draw 
from  this,  however,  a  very  different  con- 
elusioa  from  that  reached  by  learned  coun- 
sel for  appellees.  To  our  thinking,  no  more 
supremely  significant  declaration  of  his  pur- 
pose that  his  debts  shotdd  be  paid  at  all 
events  could  have  been  furnished  by  Mr. 
Baldwin  than  he  does  furnish  us  in  this 
dause,  limiting  even  the  life  estate  devised 
to  the  wife  to  so  much  only  as  should  re- 
main after  the  payment  of  all  debts. 

We  are  dearly  of  the  opinion,  without 
protracting  these  observations,  that  Mr. 
Baldwin's  will  created  an  express  trust  fbr 
the  payment  of  his  debts,  and  oonsequoitly 
that,  under  §  1838  of  the  Revised  Code  of 
1892,  as  well  as  the  general  principles  ap- 
plicable to  such  trusts,  the  statute  of  limi- 
tations invoked  against  these  unprobated 
claims  is  no  bar,  and  the  executors  were 
fully  justified  in  the  payment  of  the  same. 
W«  have  made  no  extended  reference  to 
authorities,  since  they  have  been  very  ably 
collected  in  the  briefs  on  both  sides.  The 
principles  announced  in  the  cases  of  Per- 
kins V.  First  Nat.  Bank,  81  Miss.  358,  33 
So.  18,  and  Abbay  v.  HiU,  64  Miss.  340,  1 
So.  484,  cover  the  ease  perfectly.  See  also 
King  V.  Bishop,  ^62  Miss.  665,  and  Story, 
Eq.  Jur.  §  980. 

The  decree  is  reversed,  and  the  cause  re- 
manded to  be  proceeded  with  in  accordance 
with  this  opinion. 


HBW  JEHSET  COURT  OF  ERRORS  AND 
APPEALS. 

DANIEL  E.  COLLINS,  Plff.  in  Err., 

V. 

•  WEST  JERSEY  EXPRESS  COMPANY. 
(72  N.  J.  L.  231,  62  AtL  676.) 

iBjniy  ty  runaway  horse — ^proximate  cause. 

An  express  wagon,  driven  by  a  serv- 
ant of  the  defendant  along  a  public  highway, 
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struck  the  hind  wheel  of  a  wagon  that  was 
being  loaded  from  the  sidewalk,  forcing  it 
against  the  horse,  which  was  standing  un- 
hitched  in  the  street,  whereat  the  horse  took 
fright  and  ran  away.  To  avoid  being  struck 
by  the  runaway  horse  the  plaintiff  jumped 
aside,  and  broke  his  leg  over  a  board  pile  in 
the  street,  whereupon  be  sued  the  defendant 
and  was  nonsuited.  Held,  that  the  nonsuit 
was  erroneous. 

(NoTwnber20,1906.) 

ERROR  to  the  Supreme  Court  to  review 
a  judgment  in  favor  of  defendant  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Matthew  Jefferson,  with  Messrs.  John 
W.  Wescott  and  William  L  Garriaon,  for 
plaintiff  in  error: 

It  is  not  negligence  to  leave  a  horse  un- 
hitched. 

Belles  T.  Eellnn-,  67  N.  J.  L.  265,  67  L. 
RJL  627,  91  Am.  St  Rep.  429,  61  Atl.  700, 
64  Atl.  99. 

It  is  no  defense  in  aa  action  for  a  n^li- 
gent  injury  that  the  negligence  of  a  third 
person,  or  an  inevitable  accident,  or  an  in- 
animate thing,  contributed  to  cause  tbe  in- 
jury of  the  plaintiff,  if  the  negligence  of  the 
defendant  was  an  efficient  cause  of  the  in- 
jury. 

16  Am.  A  Eng.  Ene.  Law,  p.  440;  2  Thomp. 
Neg.  p.  108;  Scott  v.  Shepherd,  2  W.  BL 
892,  1  Smith  Lead.  Cas.  764;  Delaware,  L. 
&  W.  R.  Co.  V.  Salmon,  39  N.  J.  L.  300,  23 
Am.  Rep.  214. 

Mr.  George  A.  Bonigeois  for  defendant  in 


Garrison,  J.,  delivered  the  opinion  of  the 
court: 

A  servant  of  the  defendant,  while  driving 
an  express  wagon  along  Central  avenue  in 
Atlantic  City,  struck  the  hind  wheel  of  « 
wagon  which  was  standing  by  the  curb,  and 
forced  it  against  the  horse,  which  was  un- 
hitched, whereat  the  horse  took  fright  and 

Eeadndte  by  Garkison,  J. 


Case  Note. — What  deemed  to  be  the  inroxi- 
mate  cause  of  injuries  following  a  runa- 
way.— ^Assuming  an  act  of  misfeasance  or 
nonfeasance  at  the  starting  point  of  a  series 
of  events,  the  principle  governing  the  ques- 
tion which  of  those  events  may  be  regarded 
as  the  proximate  result  of  such  misfeasance 
or  nonfeasance  is  clearly  stated  in  the  fol- 
lowing quotation  from  Milwaukee  &  St.  P. 
R.  Co.  V.  Kellogg,  94  U.  S.  469,  24  L.  ed.  256: 
"We  do  not  say  that  even  the  natural  and 
probable  consequences  of  a  wrongful  act  or 
omission  are  in  all  cases  to  be  chargeable  to 
the  misfeasance  or  nonfeasance.    They  are 
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ran  away.  The  horse  turned  into  Nenr  York 
avenue  and  ran  up  on  the  sidewalk,  where 
the  plaintiff  was  standing  near  some  lumber 
that  was  piled  up  in  the  street.  The  plain- 
tiff, to  avoid  being  hit  by  the  runaway  horse, 
jumped  aside  and  broke  his  leg  over  the 
board  pile,  and  thereupon  sued  the  defend- 
ant for  damages,  and  was  nonsuited. 

We  think  that  this  nonsuit  was  wrong. 
The  striking  of  the  standing  wagon  by  the 
defendant's  wagon  was  unquestionably  the 
initial  force  that  set  in  motion  the  train  of 
circumstances  by  which  the  plaintiff  was 
injured,  none  of  which  had  their  rise  in  any 
intervening  force  or  other  cause. 

The  board  pile  over  which  the  plaintiff 
fell,  while  it  was  a  condition  of  his  injury, 
was  not  its  cause.  21  Am.  &  Eng.  Enc.  Law, 
p.  404. 

Likewise,  the  circumstance  that  the  horse 
was  standing  unhitched,  while  it  was  a  con- 


dition that  rendered  its  running  away  more 
likely,  wae  not  the  ca'u^e  of  that  occurrence. 

Moreover,  :vs  the  man  in  charge  of  this 
team  was  engaged  in  loading  the  wagon 
from  a  box  that  stood  beside  it  on  the  curb, 
he  may  not  have  been  negligent  in  allowing 
his  horse  to  be  unhitched.  Belles  v.  Kellner, 
67  N.  J.  L.  255,  57  L.R.A.  627,  01  Am.  St. 
Rep.  429,  51  Atl.  700,  64  Atl.  99. 

Both  the  running  away  of  the  horse  and 
the  plaintiff's  fall  over  the  lumber  relate 
back  to  the  collision  that  caused  the  run- 
away, and  whether  that  was  a  negligent 
act  in  the  defendant's  servant  was  clearly 
a  jury  question. 

The  cases  upon  intervening  and  concur 
ring  causes  are  collected  in  a  series  of  notes 
in  21  Am.  &  Eng.  Enc.  Law,  pp.  492  et  seq., 
and  also  in  the  annotations  to  Scott  v.  Shep- 
herd, 1  Smith,  Lead.  Caa.  754. 

The  judgment  of  the  Supreme  Court  i* 
reversed. 


not  when  there  is  a  sufficient  and  independ- 
ent cause  operating  between  the  wrong  and 
the  injury.  In  such  a  case  the  resort  of  the 
sufferer  must  be  to  the  originator  of  the 
intermediate  cause.  But,  when  there  is  no 
intermediate,  efficient  cause,  the  original 
wrong  must  be  considered  as  reaching  to  the 
effect  and  proximate  to  it.  The  inquiry 
must  therefore  always  be  whether  there  was 
any  intermediate  cause  disconnected  from 
the  primary  fault  and  self-operating  which 
produced  the  injury."  It  is  unnecessary  to 
follow  the  opinion,  as  it  points  out  the  diffi- 
culties of  applying  this  principle  in  practical 
cases.  Those  difiSculties  are  sufficiently  ob- 
vious; and  will  ordinarily  be  experienced 
in  determining  what  injuries  may  be  deemed 
the  proximate  results  of  the  act  or  omission 
which  causes  a  runaway.  Legal  precedents 
are  of  limited  value  upon  the  question  of 
proximate  cause  as  each  case  depends  large- 
ly upon  its  own  facts  ^and  circumstances; 
but,  as  there  is  naturally  considerable  re- 
semblance between  cases  in  which  a  runaway 
enters  as  an  element,  it  ma^  be  helpful 
to  present  some  of  the  decisions  bearing 
upon  the  question  of  proximate  cause  in 
such  cases.  In  Schaeffer  v.  Jackson  Twp. 
150  Pa.  149,  18  L.R.A.  100,  30  Am.  St.  Rep. 
792,  24  Atl.  629,  where  a  horse,  after  turning 
suddenly  and  crushing  one  of  the  front 
wheels  so  that  the  hub  dragged  on  the 
ground,  ran  away,  and  the  hub  dropped  into 
a  mudhole  that  the  town  had  negligently 
left  in  the  highway,  overturning  the  vehicle 
and  injuring  the  plaintiff,  it  was  held  that 
the  running  away  of  the  horse,  and  not  the 
negligence  of  the  township  in  permitting  the 
mudhole  to  remain  in  the  highway,  was  the 
proximate  cause  of  the  injury.  But  in 
Sowles  V.  Moore,  65  Vt.  322,  21  L.R.A.  723, 
26  Atl.  629,  it  was  held  that  the  neglect  to 
guard,  as  required  by  statute,  holes  where 
ice  had  been  harvested  from  a  lake  was  the 
proximate  cause  of  the  loss  of  a  horse  which 
plunged  into  an' unguarded  hole  while  run- 
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ning  away.  And  in  Rock  Palls  v.  Wells,  66 
111.  App.  567,  the  negligence  of  a  city  in  per- 
mitting an  unused  truck  to  obstruct  a  street 
was  held  to  be  the  proximate  cause  of  an 
injury  to  a  person  who,  in  consequence  there- 
of, was  prevented  from  avoiding  a  runaway 
horse. 

In  Morsman  v.  Rockland,  91  Me.  264,  '39 
Atl.  995,  it  was  held  that  the  conduct  of 
the  horse  could  not  be  considered  the  proxi- 
mate cause  of  the  accident,  where,  because 
of  sudden  fright,  the  horse  shied  and  the 
cart  came  in  contact  with  a  defect  in  the 
highway,  which  overturned  it,  and  the  driver 
was  injured. 

In  Neely  v.  Ft.  Worth  &  R.  O.  R.  Co.  96 
Tex.  274,  72  8.  W.  169,  where  a  horse  ran 
away  and  the  wheel  of  the  buggy  dropped 
into  a  mud  hole  caused  by  the  overflow  of 
the  company's  water  tank,  and  the  driver 
was  thrown  out  and  killed,  the  court,  in  an- 
swer to  a  certified  question,  held  that  no 
human  foresight  would  have  discovered  that 
the  escaping  of  water  from  the  tank  into  a 
public  street  would  result  in  such  an  acci- 
dent; and  that  the  negligence  of  the  rail- 
road was  not  the  (Hroximate  cause  of  the  in- 
jury. • 

This  question  hu  also  arisen  in  some 
cases  where  cars  have  been  left  blockading  a 
crossing  for  a  longer  time  than  allowed  by 
the  statute.  In  Grimes  v.  Louisville,  N.  A. 
&  C.  R.  Oo.  3  Ind.  App.  673,  30  N.  E.  201, 
it  was  held  that  the  court  could  not  say,  as 
a  matter  of  law,  that  an  attempt  of  a  runa- 
way horse  to  leap  between  freight  cars  neg- 
ligently left  standing  upon  a  crossing  for  a 
longer  time  than  allowed  by  statute  was  bo 
unnatural  and  unusual  that  the  unlawful 
and  negligent  aot  of  the  railroad  company 
should  not  be  regarded  as  the  proximate 
cause  of  the  injury  resulting  therefrom;  but 
in  Wabash  R.  Oo.  v.  Coker,  81  111.  App.  660, 
where  a  railroad  company,  in  violation  of  the 
statute,  blockaded  a  street  crossing  for  more 
than  the  ten  minutes  permittec^l^^he  stat- 
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ute,  and  tlie  plaintiff,  while  waiting  to  ctom 
during  the  blockade,  was  injured  by  the 
runaway  horse  of  a  third  party,  the  court 
held  that  the  violation  of  the  statute  could 
not  be  considered  the  proximate  cause  of  the 
injury,  for  there  was  notliing  to  show  that 
the  plaintiff  would  not  have  been  injured  if 
the  crossing  had  been  blockaded  for  the  ten 
minutes  only. 

The  following  cases  are  illustratiTe  of  this 
question,  where  the  breaking  of  a  part  of 
the  harness  was  one  of  the  elements  of  the 
injury:  Hinchman  v.  Pere  Marquette  R.  Co. 
136  liOoh.  341,  65  L.R.A.  553,  99  N.  W.  277, 
holding  that  the  fact  that  an  injury  caused 
by  a  runaway  horse  would  not  have  hap- 
pened but  for  the  unsnapping  of  a  line  does 
not  relieve  the  railroad  company  from  its 
negligence  in  frightening  the  horse,  where 
the  unsnapping  of  the  line  was  caused  by 
the  horse  jumping  in  its  fright;  Snyder  v. 
Philadelphia  Co.  54  W.  Va.  149,  63  L.R-A. 
896,  102  Am.  St.  Rep.  941,  46  S.  E.  366,  hold- 
ing that  the  negligent  blowing  off  of  a  gas 
well,  which  caused  a  teamster's  horses  to  run 
away,  and  not  the  breaking  of  a  line  in  an 
attempt  to  control  them,  was  the  proximate 
cause  of  an  injury  to  the  driver,  although 
the  line  was  weak  and  wholly  insufficient 
for  such  an  emergency;  Stephenson  v. 
Oorder  (Kan.)  69  LJI.A.  246,  80  Pac  070, 
holding  that,  where  a  horse  hitched  to  a 
hitching  railing  in  front  of  a  store  broke 
the  halter  and  ran  away,  the  frightening  of 
the  horse,  and  not  a  defect  in  the  halter,  was 
the  proximate  cause  of  the  damage  resulting 
therefrom;  and  McFarlane  v.  Sullivan,  99 
Wis.  361,  74  N.  W.  559,  75  N.  W.  71,  holding 
that  a  rock  negligently  left  in  the  street 
was  not  the  proximate  cause  of  the  plain- 
tifTs  injury,  where  the  horse  had  become  un- 
manageable, the  right  rein  had  broken,  and 
the  plaintiff,  pulling  upon  the  other  rein, 
had  swerved  the  horse  to  the  left,  thus  strik- 
ing the  stone. 

And  the  question  has  also  arisen  where 
there  was  some  defect  in  a  railing  which 
gave  way,  and  an  injury  ensued.  In  Sturgis 
V.  Kountz,  165  Pa.  358,  27  L.R.A.  390,  30 
Atl.  976,  it  was  held  that  the  proximate 
cause  of  the  drowning  of  a  horse  which 
broke  through  a  defective  guard  rail  of  a 
ferryboat  while  frightened  by  the  whistle  of 
a  tilgboat  was  a  defect  in  the  rail,  and  not 
the  whistle. 

In  Baldridge  &  O.  Bridge  Co.  v.  Cartrett, 
75  Tex.  628,  13  S.  W.  8,  it  was  held  that  the 
defective  condition  of  the  railing,  and  not 
the  frightening  of  the  team,  was  the  proxi- 
mate cause  of  an  injury,  where  a  team  of 
mules  standing  on  a  toll  bridge  became  un- 
manageable and  backed  the  wagon  against  a 
railing,  which  gave  way,  permitting  the 
plaintiff  and  his  team  to  fall  from  the 
bridge. 

In  Kennedy  v.  New  York,  73  N.  Y.  365, 
29  Am.  Rep.  169,  it  was  held  that  the  ab- 
sence of  a  string  piece  on  a  dock,  and  not 
the  unmanageableness  of  the  horse,  was  the 
proximate  cause  of  the  injury  where  a  horse 
Bad  become  unmanageable  and  backed  off 
the  dock  into  the  water  and  was  lost, 
6L.R.A.(N&) 


In  Pratt  t.  Cbicago,  R.  I.  &  P.  R.  Co.  107 
Iowa,  287,  77  N.  W.  1064,  where  a  team 
frightened  at  a  steam  whistle  on  a  mill  be- 
came partially  unmanageable  ajid  beyond  the 
drivers  control  and  ran  upon  a  railroad 
track  in  front  of  a  fast  train,  and  the  driver 
was  killed,  it  was  held  that  it  was  proper 
for  the  eonrt  to  instruct  the  jury  that,  even 
if  the  defendant  company  was  negligent  is 
failing  to  ring  the  bell  or  blow  the  whistl* 
on  approaching  the  crossing,  still,  if  it  ap- 
peared from  the  evidence  that,  by  reason 
of  the  team  having  become  unmanageable, 
the  giving  of  such  signals,  or  the  jAacmg  of 
a  flagman  at  said  crossing,  would  not  hav* 
prevented  the  injury,  then  it  could  not  be 
said  that  the  negligence  of  the  defendant 
was  the  proximate  cause  of  the  injury. 


NEW  MEXICO  SUPREME  COURT. 
TERRITORY  OF  NEW  MEXICO,  Appt, 

V. 

IQNACIO  GUTIERREZ. 

(—  N.  M.  — ,  84  Pac  625.) 

Forgery — ^natnie  certificate. 

Section  1168,  Comp.  Laws  1897,  which 

f>n>vide8  that  "every  person  who  shall  false- 
y   make,   alter,   forge,   or   counterfeit  any 


Headnote  by  Manv,  3. 


Case  Note. — ^Is  the  making  of  a  false  in- 
strument within  a  criminal  statute  directed 
against  the  false  making  of  an  instrument  T 
— ^The  negative  of  this  question,  as  ruled  in 
the  above  case,  is  sustained  by  the  cases 
which  have  heretofore  arisen  under  similar 
statutes.  In  other  words,  it  appears  to  be 
clear  that,  if  the  indictment  merely  charges 
the  defendant  with  making  an  Instrument 
which  contains  a  false  statement  of  fact,  the 
offense  is  not  punishable  under  a  criminal 
statute  directed  against  the  false  making  of 
an  instrument.  As  stated  by  the  court,  the 
doctrine  enunciated  by  it  is  "fully  upheld  by 
the  two  cases  from  which  it  quotes  at  length, 
vig..  United  States  v.  Qlasener,  81  Fed.  666, 
and  United  States  v.  Moore,  60  Fed.  738. 

United  States  v.  Wentworth,  11  Fed.  62, 
and  United  States  v.  Cameron,  3  Dak.  132, 18 
N.  W.  561,  were  prosecutions  based  upon  the 
same  United  States  statutes  as  in  the  two 
latter  cases.  Both  courts  said :  "To  falsely 
make  an  afiBdavit  is  one  thing;  to  make  a 
false  afBdavit  is  another.  A  person  may 
falsely  make  an  affidavit  every  sentence  of 
which  may  be  true  in  fact ;  or  he  may  actu- 
ally make  an  affidavit  every  sentence  of 
which  shall  be  false.  It  is  the  false  making 
which  the  statute  makee  an  offense,  and 
this  is  forgery,  as  described  in  all  the  ele- 
mentary books." 

In  State  v.  Young,  46  N.  H.  266,  88  Am. 
Dec.  212,  the  defendant  was  charged  with 
having  made  false  charges  in  his  own  books 
of  account.  The  indictment  was  founded 
upon  a  statute  which  was  almost  identical 
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pnblie  record,  or  any  certificate,  return,  or 
attestation,  which  may  be  received  as  legal 
proof,  or  any  charter,  letter  of  attorney, 
policy  of  insurance,  bill  of  lading,  bill  of 
exchange,  promissory  note,  or  any  order,  ac- 
quittance, or  discharge  for  money  or  other 
property,  or  any  acceptance  of  a  bill  of  ex- 
change, or  promissory  note,  or  any  account- 
able receipt  for  moneys,  goods,  or  other 
property,  with  intent  to  injure  or  defraud 
any  person,  shall  be  punished  by  imprison- 
ment in  the  penitentiary,"  eta, — is  a  forgery 
statute,  and  has  no  application  to  a  genu- 
ine certificate,  although  the  statements 
made  therein  are  imtnie. 

(January  16,  1906.) 

APPEAL  by  the  Territory  from  an  order 
J^  of  the  District  Court  for  Bernalillo 
County  sustaining  a  demurrer  to  an  indict- 
ment charging  defendant  with  forgery.  Af- 
firmed. 

The  facte  are  stated  in  the  opinion. 

Mr.  Frank  W.  Clancy,  with  Mr.  George 
W.  Ptichard,  Attorney  General,  for  appel- 
lant: 

The  offense  of  defendant  is  within  the 
meaning  of  the  statute. 

United  States  t.  Hartman,  65  Fed.  491. 

Mr.  Summers  Burkhart,  for  appellee: 

The  indictment  charged  no  offense  against 
the  laws  of  the  territory. 

Hawk.  P.  a  ehap.  70,  f  1;  3  Chitty,  Otim. 


Law,  p.  1022;  4  Bl.  Com.  246;  8  RusseU, 
Grimes,  p.  818;  2  Wharton,  Cilm.  PI.  ft  Pr. 
i  1418;  Roscoe,  Crim.  Ev.  487;  United 
States  V.  Wentworth,  11  Fed.  52;  State  v. 
Young.  46  N.  H.  266,  88  Am.  Dec.  214. 

The  making  of  a  genuine  instrument 
which  contains  false  statements  is  not  an 
ofifense  under  the  terms  of  a  statute  which 
punishes  the  false  making  of  an  instrument. 

Uiiited  States  v.  Staats,  8  How.  41,  12  L. 
ed.  979;  United  States  v.  Moore,  60  Fed. 
738;  United  States  v.  Glasener,  81  Fed.  666; 
United  States  v.  Howell,  U  Wall  432,  20  L. 
ed.  106;  United  States  v.  Wentworth,  su- 
pra; United  States  t.  Reese,  4  Sawy.  629, 
Fed.  Cas.  Na  16,138;  United  States  v.  Bar- 
ney, 6  Blatchf.  294,  Fed.  Cas.  No.  14,524; 
United  States  t.  Cameron,  3  Dak.  141,  IS 
N.  W.  661 ;  State  v.  Young,  aupra;  State  v. 
WiUson,  28  Minn.  62,  9  N.  W.  28;  Mann  ▼. 
People,  15  Hun,  165;  Com.  v.  Baldwin,  11 
Gray,  197,  71  Am.  Deo.  703. 

Mann,  J.,  delivered  the  opinion  of  the 
court: 

At  the  March,  1904,  term  of  the  distriot 
court  of  Bernalillo  county,  Ig^nacio  Gutier- 
rez was  indicted  by  the  grand  jury  of  said 
county — the  indictment  charging  "that  Ig- 
nacio  Gutierrez,  late  of  the  county  afore- 
said, on  the  7th  day  of  April,  a.  d.  1903,  at 
the  county  aforesaid,  in  the  verrit<»'y  of 


with  the  New  Mexico  statute.  The  court 
■aid:  "A  man  may  make  a  statement  in 
writing  of  a  certain  transaction,  and  may 
represent  and  assert  ever  so  strongly  that 
his  statement  is  true;  but,  if  it  should  prove 
that,  by  mistake,  he  is  in  error,  and  that 
his  statement  is  entirely  wrong,  that  could 
not  be  forgery.  And  suppose  we  go  further, 
and  admit  that  the  statement  wag  .designed- 
ly false  when  made,  and  so  made  for  the 
ptirpose  of  defrauding  someone,  it  does  not 
alter  the  case;  it  is  no  forgery.  The  paper 
is  just  what  it  purports  to  be;  it  is  the 
statement  of  the  man  that  made  it;  it  is 
a  true  writing  or  paper,  though  the  state- 
ment it  contains  may  be  false. 

State  V.  Taylor,  46  La.  Ann.  1332,  25 
L.R^.  691,  49  Am.  St.  Rep.  351,  16  So.  190, 
ajypears  to  have  been  a  statutory  prosecu- 
tion; but  the  words  of  the  statute  are  not 
set  out  in  the  report  of  the  case.  The  court 
said:  "The  false  assumption  of  authority 
is  not  the  forgery  denounced  by  the  statute. 
.  .  .  The  crime  dtaived  was  false  making 
and  forgery.  ...  In  fine,  we  are  per- 
suaded, after  an  examination  of  a  number 
of  authorities,  that  an  instrument  which 
shows  on  its  face  that  the  person  signed  as 
agent  of  the  drawer  of  a  note,  cannot  be  the 
subject  of  forgery.  The  act  has  not  one  of 
the  essentials  of  the  crime  of  forgery, — a 
false  writing  of  an  instrument  apparently 

genuine.     The  falsehood,  if  there  is  false- 
ood,  is  in  the  agency, — ^in  assumins  to  act 
$L.R.A.(N.a) 


as  agent, — and  not  in  forging  an  instru- 
ment." 

In  State  v.Willson,  28  Minn.  52,  9  N.  W. 
28,  it  was  held  that,  where  one  executes  a 
deed  purporting  on  its  face  to  be  executed 
by  him  as  a^ent  of  a  principal  therein 
.named,  when  m  fact  he  has  no  authority 
from  such  principal  to  execute  the  same,  he 
is  not  guilty  of  forgery;  and  the  deed  is  not 
a  false  or  forged  deed  within  the  meaning 
of  Minn.  Gen.  Stat.  1878,  chap.  96,  i  2,  mak- 
ing it  a  crime  to  utter  and  publish  as  true 
a  false  deed,  knowing  the  same  to  be  false,- 
with  intent  to  injure  and  defraud.  But  the 
conclusion  in  this  case  should  be  compared 
with  that  arrived  at  in  United  States  v. 
Staats,  infra. 

The  one  case  which  opposes  the  doctrine 
of  all  the  preceding  cases  is  United  States 
V.  Hartman,  65  Fed.  490.  The  court,  in 
support  of  its  conclusion,  cited  United  States 
V.  Staats,  8  How.  41,  12  L.  ed.  979.  The  lat- 
ter case,  however,  was  not  a  prosecution  for 
the  making  of  a  false  instrument,  nor  f<« 
the  false  making  of  an  instrument,  but  for 
causing  and  procuring  to  be  transmitted  to 
the  commissioner  of  pensions  a  false  writing 
and  affidavit  as  a  true  writing  in  support 
of  a  claim  of  a  soldier  for  a  pension,  with 
intent  to  defraud  the  United  States.  While 
the  indictments  in  both  these  cases  were 
framed  under  §  5421,  U.  S.  Rev.  SUt.  (U. 
S.  Comp.  Stat.  1901,  p.  3667),  the  offenses 
charged  came  within  different  dausesof  the 
Digitized  by  VjOO^ 
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N«w  Mexico,  did  onlawfally,  feloniously, 
and  falsely  make,  with  intent  to  injure  and 
defraud,  a  certain  certificate  of  a  notary 
public  in  relation  to  the  aoknowledgment 
by  J«sns  Maria  Sandoval  and  his  wife,  Teo- 
dora  Armijo  de  Sandoval,  of  the  execution 
of  a  deed  from  said  last-mentioned  persons 
to  one  Alfredo  M.  Sandoval,  oonveying  to 
•aid  Alfredo  M.  Sandoval  a  certain  tract 
or  portion  of  land  situated  in  the  town  of 
Corrales,  precinct  No.  2  of  the  county  of 
Bernalillo,  measuring  in  width  from  north 
to  south  lllVt  varas;  the  boundaries  of  said 
land  being  on  the  north  with  lands  of  Ale- 
jandro Sandoval,  and  on  the  south  with 
lands  of  Alejandro  Sandoval,  and  on  the 
east  the  Rio  Grande  del  Korte,  and  on  the 
west  the  seja  of  the  Rio  Puereo  or  the  lim- 
its of  the  grant  of  San  Carlos  de  Alameda; 
■aid  certificate  then  and  there  being  in  re- 
lation to  a  matter  wherein  such  certificate 
might  be  received  as  legal  proof;  which  said 
certificate  was  printed  and  written  in  the 
Spanish  language  and  is  as  follows,  that  is 
to  say:  'Territorio  de  Nuevo  Mexico,  Con- 
dado  de  Bernalillo.  Fersonalmente  compar- 
ecieron  ante  mi  toe  Arriba  flrmados  Jesus 
Ma.  Sandoval  y  su  Esposa  Teodora  Armijo 
de  Sandoval,  a  quien  oonosco  personalmemte 
de  ser  las  mismas  personas  cuyos  nombres 
estan  suscritos  al  antecedente  traspaso  como 
parte  del  mismo  y  cada  uno  de  ellos  de  por 


si  dedara  que  el  mismo,  era  su  acio  y 
hecho,  y  que  voluntariamente  firman,  sel- 
Ian  y  ejecutan  el  mismo  para  los  usus  y 
ilnes  en  el  mismo  mendonados;  y  la  dicha 
Teodora  Armijo  de  Sandoval  haviendo  sido 
por  mi  examinada  y  separada  aparte'  de 
su  dicho  marido  y  habiendole  explicado  el 
contenido  del  antecedente  traspaso,  siendo 
primeramente  por  mi  leido  y  explicado  a 
ella,  de  por  si  reconodo,  que  havia  firmado, 
sellado  y  ejecutado  el  mismo  como  su  pro- 
pio  acto  y  hecho  libre  y  voluntariamente  y 
sin  compulsion  o  influjo  ilidto  de  su  dicho 
marido.  En  Testimonio  de  lo  coal  he  puesto 
mi  flrma  oflcial,  hoy  dia  4  da  Agosto  d  1000. 
Ignacio  Gutierrez,  Xotario  Publico.  [Nota- 
rial Seal.]'  Of  which  said  certificate  the 
following  is  a  translation  into  the  English 
language,  that  is  to  say:  "Territory  of  New 
Mexico,  County  of  Bernalillo.  Personally 
appeared  before  me  the  above  signed  Jesus 
Ma.  Sandoval  and  his  wife,  Teodora  Armijo 
de  Sandoval,  whom  I  personally  know  to  be 
the  same  persons  whose  names  are  sub- 
scribed to  the  foregoing  conveyance  as  party 
to  the  same,  and  each  on«  cf  them  for  himself 
declares  that  the  same  was  his  act  and 
deed,  and  that  they  voluntarily  sign,  seal, 
and  execute  the  same  for  the  uses  and  pur- 
poses therein  mentioned;  the  said  Teodora 
Armijo  de  Sandoval,  having  been  by  me 
examined  and  separated  apart  from  her  said 


section.  The  Supreme  Court  recognized 
this  fact,  when,  in  answer  to  the  contention 
that  the  defendant  was  not  guilty  because 
the  instrument  was  genuine  and  merely  false 
as  to  facts,  it  said:  "The  clause,  therefore, 
may  well  be  regarded  as  providing  for  a  dis- 
tinct and  independent  offense,— one  essen- 
tial to  the  protection  of  the  government 
aj^inst  fraudulent  claims;  and  which  con- 
sists in  the  transmission  or  presentation  of 
false  or  counterfeit  papers  to  any  officers  of 
the  government  in  support  of  an  account  or 
daim  with  intent  to  defraud." 

The  prevailing  rule  has  been  applied  in 
the  reported  prosecutions  for  forgery  at 
common  law,  as  will  appear  from  an  exam- 
ination of  the  following  cases: 

Thus,  in  Mann  v.  People,  16  Hun,  166, 
Affirmed  in  76  N.  Y.  484,  31  Am.  Rep.  482,  it 
was  held  not  to  be  forgery  at  common  law 
for  one  to  make  an  instrument  on  the  face 
of  which  he  falsely  purported  to  have  au- 
thority  to  execute  the  same,  when  in  fact 
he  had  no  such  authority. 

In  People  v.  Bendit,  111  Cal.  274,  31  L.R.A. 
831,  62  Am.  St.  Rep.  186,  43  Pao.  901,  it  was 
held  that  signing  another's  name  as  his 
agent,  and  adding  one's  own  Initials  to  show 
agency,  in  the  presence  of  the  person  who 
pays  over  money  on  the  faith  of  such  signa- 
ture, are  not  forgery  although  the  daim  of 
authority  is  false.  The  court  said:  "The 
falsity  must  be  in  the  writing  itself, — in 
the  manuscript.  A  false  statement  of  fact 
in  the  bodv  of  the  instrument,  or  a  false 
eL.R.A.(KS.) 


assertion  of  authority  to  write  another's 
name,  or  to  sign  his  name  as  agent,  by 
which  a  person  is  decdved  and  dbfrauded,  u 
not  forgery." 

In  Com.  V.  Baldwin,  11  Gray,  197,  71 
Am.  Dec.  703,  the  note  alleged  to  be  forged 
was  signed,  Sohouler,  Baldwin,  &  Co.,  was  in 
the  handwriting  of  the  defendant,  known  to 
be  such,  and  intended  to  be  received  as  such. 
Its  falsity  consisted  in  the  implication  that 
the  defendant  was  a  partner  of  Schouler 
and  authorized  to  bind  him  by  his  act.  This 
was  held  not  to  be  forgery. 

In  Re  TuUy,  20  Fed.  812,  it  was  held  not 
a  false  making  to  draw  a  check  without  au- 
thority, when  it  was  signed  with  the  name 
of  another,  "per  procuration,"  followed  by 
the  signature  of  defendant;  because  it 
shewed  on  its  face  all  that  it  purported  to 
be 

In  Rex  T.  Arscott,  6  Car.  ft  P.  408,  and 
Re  Heilbonn,  1  Park.  Crim.  Rep.  429,  it  was 
held  not  to  be  forgery  for  one  to  receive 
payment  of  a  bill  of  exchange  and  indorse 
thcieon  a  receipt  for  the  payee  or  indorsee, 
b/  himself  signing  his  own  name  thereto, 
although  he  had  no  authority  to  indorse  or 
receive  payment  of  the  bill. 

In  Reg.  V.  White,  8  Car.  A  K.  404,  2  Cox, 
C.  C.  210,  it  was  held  that  it  was  not  a 
forgery  to  indorse  for  discount  a  bill  of 
exchange  under  a  false  assumption  of  au- 
thority, where  defendant  signed  faiLlmB 
name  to  the  indorsement  o 
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huBband,  and  having  explained  to  her  the 
contents  of  the  foregoing  oonveyance,  be- 
ing first  by  me  read  and  explained  to  her, 
for  herself  acknowledged  that  she  had 
signed,  sealed,  and  executed  the  same  as  her 
own  act  and  deed  freely  and  voluntarily 
'  and  without  compulsion  or  illicit  influence 
of  her  said  husband.  In  witness  whereof  I 
have  set  my  official  signature,  this  4th  day 
of  August,  1900.  Jgnacio  Gutierrez,  Notary 
Public.  [Notarial  Seal.]'  Which  said  cer- 
tificate, as  the  said  Ignacio  Gutierres  then 
and  there  w^  knew,  was  false  in  this: 
That  it  was  not  made  on  the  4th  day  of 
August,  1900,  and  that  the  name  of  Jesus 
Maria  Sandoval  and  his  wife,  Teodora  Ar- 
mijo  de  Sandoval,  had  not  been  subscribed 
to  the  said  conveyance  at  or  before  the  said 
4th  day  of  August,  1900,  and  that  the  said 
Jesus  Maria  Sandoval  and  his  wife  Teodora 
Armijo  de  Sandoval  did  not  appear  before 
the  said  Ignaoio  Gutierrez  and  make  any 
declaration  or  acknowledgment  concerning 
said  deed  of  conveyance,  as  stated  in  said 
certificate,  at  or  before  said  4th  day  of  Au- 
gust, 1900;  all  of  which  the  said  Ignacio 
Gutierrez,  on  said  7th  day  of  April,  1903,  at 
the  county  aforesaid,  well  knew.  Contrary 
to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and 
dignity  of  the  territory  of  New  Mexico." 

To  this  indictment  counsel  for  Gutierrez 
demurred  on  the  ground,  among  others,  that 
the  indictment  charges  no  public  offense 
against  the_  laws  of  the  territory  of  New 
Mexico.  This  demurrer  was  sustained  by 
Mr.  Justice  Abbott,  as  judge  of  said  coiirt, 
and  the  district  attorney  appeals  under  i 
3411,  Compiled  Laws  of  New  Mexico. 

It  is  conceded  by  all  parties  that  the  in- 
dictment is  drawn  under  |  1168,  Comp. 
Laws,  which  reads  as  foUows:  '^very  per- 
son who  shall  falsely  make,  alter,  forge,  or 
counterfeit  any  public  record,  or  any  cer- 
tificate, return,  or  attestation  of  any  clerk 
of  a  court,  register,  notary  public,  justice 
of  the  peace,  or  any  other  public  officer,  in 
relation  to  any  matter  wherein  such  certifi- 
cate, return,  or  attestation  may  be  received 
as  legal  proof,  or  any  charter,  letter  of  at- 
torney, policy  of  insurance,  bill  of  lading, 
bill  of  exchange,  promissory  note,  or  any 
order,  acquittance,  or  discharge  for  money 
or  other  property,  or  any  acceptance  of  a 
bill  of  exchange,  indorsement,  or  assignment 
of  a  bill  of  exchange,  or  promissory  note, 
or  any  accountable  receipt  for  moneys, 
goods,  or  other  property,  with  intent  to  in- 
jure or  defraud  any  person,  shall  be  pun- 
ished by  imprisonment  in  the  territorial 
prison  or  coimty  jail,  not  more  than  five 
years,  nor  less  than  one  year."  The  ques- 
tion presented,  then,  is  whether  a  notary 
public  who  makes  a  certificate  of  acknowl- 
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edgment  of  a  deed  or  other  instrument  re- 
quired by  law  to  be  acknowledged,  the  eon- 
tents  of  which  are  untrue,  is  guilty  of 
falsely  making  a  certificate  which  may  be 
received  as  legal  proof,  under  the  statute. 
It  will  readily  appear  that  there  is  a  dis- 
tinction between  falsely  making  a  certifi- 
cate of  acknowledgment  and  making  a  false 
certificate.  The  former  term  contemplates 
a  certificate  which  is  not  genuine,  while  the 
latter  imports  a  genuine  certificate,  the  con- 
tents or  allegations  of  which  are  false. 

In  the  case  of  United  States  v.  Glasener, 
81  Fed.  566,  which  is  directly  in  point  with 
the  case  at  bar,  the  indictment  charged  that 
the  defendant  Glasener  as  a  notary  public 
falsely  made  a  certain  jurat  and  certificate 
to  a  certain  affidavit  to  the  effect  that  one 
Henry  Brechtel  had  sworn  and  subscribed 
said  affidavit  before  him,  the  defendant,  aa 
such  notary  public,  and  that  he  had  read 
said  affidavit  to  said  Brechtel  and  made  him 
acquainted  with  the  contents  thereof  before 
its  execution,  and  that  said  jurat  and  cer- 
tificate were  false  in  this:  That  the  said 
Brechtel  never  did  personally  appear  before 
the  defendant  and  swear  or  subscribe  to  said 
pretended  affidavit,  and  that  defendant 
never  did  read  said  pretended  affidavit  to 
said  Brechtel,  or  make  him  aoquainted  with 
the  contents  thereof,  etc.  The  indictment 
was  framed  under  {  54;il,  U.  S.  Rev.  Stat. 
(U.  S.  Comp.  Stat.  1901,  p.  3667),  which,  so 
far  as  material  here,  provides  that  "every 
person  who  falsely  makes,  alters,  forges,  or 
counterfeits,  or  causes  or  procures  to  be 
falsely  made,  altered,  forged,  or  counter- 
feited, .  .  .  any  deed,  power  of  attor- 
ney, order,  certificate,  receipt,  or  other  writ- 
ing, for  the  purpose  of  obtaining  or  receir- 
ing,  or  of  enabling  any  other  person,  either 
directly  or  indirectly,  to  obtain  or  receive 
from  the  United  States,  or  any  of  their  of- 
ficers or  agents,  any  sum  of  money  .  .  ." 
shall  be  punished  as  prescribed  in  the  sec- 
tion. The  court  says:  "The  cases,  so  far 
as  my  investigation  extends,  with  one  ex- 
ception,— United  States  v.  Hartmsn,  65  Fed. 
490, — uniformly  hold  that  the  first  part 
(which  I  have  quoted)  of  {  6421  refers  only 
to  the  false  making — that  is,  forgery— of 
the  writings  therein  enumerated."  And 
again,  at  page  567  of  81  Fed. :  "In  the  case 
at  bar  forgery  is  not  predicated  of  the  no- 
tarial certificate  made  by  the  defendant,  but 
it  is  simply  charged  that  said  certificate 
contains  false  statements.  The  making  of 
such  a  certificate  is  not,  in  my  opinion, 
within  the  provisions  of  said  S  6421." 

In  United  States  v.  Moore,  00  Fed.  739, 
where  the  identical  question  is  passed  upon 
under  a  demurrer  to  an  indictment  under 
the  1st  paragraph  of  5  5421,  quoted  above, 
the  court  says:    "The  authorities  are  i.ji«i- 
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imoua  in  holding  that  the  first  paragraph 
of  I  6421  is  a  forgery,  and  not  a  perjury 
statute.  It  punishes  one  who  falsely  makes 
an  affidavit,  and  not  one  who  malces  a  false 
aflOdavit.  The  words  of  the  statute  are 
ejuadem  generis,  and  are  the  words  usually 
adopted  to  describe  the  crime  of  forgery." 
False  maldng  "may  almost  be  said  to  b« 
synonymous  with  forging," — citing  United 
States  ▼.  Staats,  8  How.  41,  12  L.  ed.  979; 
United  States  t.  Barney,  6  Blatchf.  294, 
Fed.  Oaa.  No.  14,524;  United  SUtes  v. 
Wentworth,  11  Fed.  62;  United  States  t. 
Reese,  4  Sawy.  629,  Fed.  Gas.  No.  16,138; 
United  States  t.  Cameron,  3  Dak.  141,  13 
N.  W.  661;  State  v.  Willson,  28  Minn.  62, 
S  N.  W.  28;  Mann  t.  People,  16  Hun,  165; 
State  ▼.  Young,  46  N.  H.  266,  88  Am.  Dec. 
212;  Com.  v.  Baldwin,  11  Gray,  197,  71  Am. 
Dee.  703;  Barbour,  Crim.  Law,  97;  Wharton, 
Grim.  Law,  \  653. 

We  have  examined  the  authorities  dted, 
and  find  that  each  of  the  several  statutes 
discussed,  while  differing  in  some  particu- 
lars, all  contain  the  clause  as  to  false  mak- 
ing, and  that  in  every  case  the  courts  held 
that  forgery  was  intended,  and  not  the  oer- 
tiflcation  of  false  statements,  by  the  term 
"false  making"  as  used  in  the  statutes,  or 
as  such  term  was  known  to  be  the  common 
law. 

We  are  of  the  opinion  that  the  learned 
trial  judge  was  right  in  sustaining  the  de- 
mtnrer  to  the  indictment,  and  his  action  is 
affirmed. 

Hills,  Ch.  J.,  and  Pope,  McFie,  and  Parker, 
JJ.,  concur.  Abbott,  J.,  having  tried  the 
cause  below,  did  not  participate. 
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D.  P.  MAST,  Guardian,  ete.,  of  Fred  Burk,- 
hart, 

V. 

H.  O.  SAPP,  Admr.,  etc.,  of  Angelioe  F.  Peo- 
ples, Deceased,  Appt. 

(140  N.  C.  633,  63  S.  E.  360.) 

Action— canse  of — ^when  arises. 

1.  The  cause  of  action  for  negligently 
constructing  and  maintaining  the  wall  of  a 
reservoir  so  that  it  gives  way  and  injures 


adjoining  property  arises  when  the  injury 

is  done. 

Same — survival. 

2.  A  cause  of  action  for  injwy  to  real 
estate  by  the  giving  way  of  the  wall  of  a 
reservoir,  which  crushes  the  house  and  killa 
its  owner,  is  in  the  administrator,  and  not 
in  the  heir  at  law,  where  the  injury  began 
before  or  at  the  instant  of  death,  altliough 
it  was  not  completed  until  afterwards. 

(Clark,  Ch.  J.,  dissents.) 

(March  13,  1906.) 

APPEIAL  by  defendant  from  a  judgment  ot 
the  Superior  Court  for  Forsyth  County 
in  plaintiff's  favor  in  am  action  brought  to 
recover  a  sum  paid  for  the  destruction  of  a 
house  belonging  to  defendant's  inteatat*. 
Reversed. 

Statement  by  Walker,  J.t 

This  action  was  brought  to  determine 
the  right,  as  between  the  parties,  to 
a  fund  of  $865,  now  in  the  hands  of  the 
defendant,  by  agreement,  as  stakeholder. 
The  controversy  arose  on  the  following 
facts:  Angeline  Peoples  was  ttie  owner  of 
a  house  standing  on  her  lot  immediately 
north  of  and  12  feet  from  a  reservoir  be- 
longing to,  and  used  as  a  place  for  the  stor- 
age of  water  by  the  city  of  Winston.  On 
the  2d  day  of  November,  1904,  the  wall  of 
the  reservoir,  which  was  20  feet  higher  tiian 
the  house,  by  reason  of  son)e  negligent  de- 
fect in  its  construction  or  its  condition, 
gave  way,  and  either  fell,  or  by  the  weight 
and  force  of  the  water  was  driven,  against 
the  house,  crushing  it  and  killing  the  said 
Angeline  Peoples,  who  with  her  husband,  a 
son  by  a  former  marriage,  and  a  stepson,, 
lived  in  it.  The  city  paid  the  sum  of  $4,600 
to  the  administrator  of  Angeline  Peoples 
for  negligently  killing  her,  and  also  paid 
to  him  the  said  sum  of  $865,  the  value  of 
the  property  destroyed,  the  latter  sum  to 
be  held  subject  to  the  determination  by  the 
court  of  the  proper  and  rightful  claimant 
thereto.  The  court  submitted  to  the  Jury 
the  following  issue:  "Did  the  intestate  of 
the  defendant  survive  the  destruction  of  the 
property  described  in  the  pleadings?"  Which 
the  jui-y  answered  in  the  negative.  The  de- 
fendant's right  to  the  fund  was  made  to  turn 
upon  the  survival  by  Angeline  Peoples  of  the 


Case  Note. — When  right  of  action  for  in- 
jury to  real  estate,  from  a  cause  not  imme- 
diately effective,  accrues. — The  time  when  a 
cause  td  action  for  injury  to  real  estate  is 
deemed  to  accrue  becomes  material  in  two 
connections:  First,  as  bearing  upon  a  right 
to  bring  the  action  wher:  a  change  of  own- 
ership by  sale  or  devoli  tion  intervenes  be- 
tween the  cause  and  the  effect;  and  second. 
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as  fixing  a  point  from  which  the  period  of 
limitations  is  to  be  measured;  the  principle 
in  both  daases  of  cases  being,  of  course, 
identical. 

The  general  rule  respecting  the  accrual  of 
causes  of  action  may  be  stated  as  follows: 
When  the  injury,  however  slight,  is  com- 
plete at  the  time  of  the  act,  a  cause  of  ac- 
tion accrues;  but,  when  the  act  is  not  le- 
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destruction  of  the  property.  The  testimony, 
which  was  that  of  her  neighuors,  tended  to 
show  that  within  a  very  short  time  after 
they  heard  a  roaring  sound,  they  went  out 
and  discovered  that  the  reservoir  had  burst, 
the  water  had  spread  over  the  ground  and 
had  rushed  into  some  of  the  houses.  The 
house  of  Angeline  Peoples  had  then  been 
crushed  as  if  by  the  first  impact  of  the  wall 
and  the  water.  They  rescued  Fred  Burk- 
hart,  son  of  Angeline  Peoples,  and  Walter 
Peoples,  her  stepson,  and  Mr.  Peoples,  all  in 
the  order  mentioned,  who  were  more  or  less 
injured.  They  then  searched  for  Mrs.  Peo- 
ples, and  found  her  under  the  diirU,  con- 
sisting of  timbers,  brick,  and  mortar,  and 
seated  in  a  chair.  She  was  bleeding  at  the 
mouth  and  nose,  and  apparently  dead,  "as 


they  discovered  no  signs  of  life."  The  brick 
found  on  her  seemed  to  have  fallen  from 
the  chimney.  It  was  about  half  an  hour 
after  they  heard  the  crash  before  they  found 
Mrs.  Peoples.  The  house  had  two  rooms, 
and  Mr.  and  Mrs.  Peoples  and  her  son  slept 
in  the  room  at  the  north  end  of  the  house — 
that  is,  the  one  farthest  from  the  reser- 
voir— and  at  the  north  end  of  that  room. 

At  the  request  of  the  defendant,  the  court 
gave  the  following  instructions:  (1)  When 
the  matter  at  issue  is  as  to  whether  a  per- 
son shown  or  admitted  to  be  living  jtut  be- 
fore, or  a  short  time  before,  the  happening 
of  a  certain  event,  continued  to  live  until 
after  the  event  happened,  the  presumption 
is  that  the  person  did  continue  to  live  un- 
til after  the  happening  of  the  event,  and  the 


gaily  injurious  until  certain  consequences 
ocewr,  the  cause  of  action  accrues  at  th% 
time  of  the  consequential  injury.  See  Bank 
of  Hartford  County  v.  Waterman,  26  Conn. 
324. 

When  an  act  is  in  itself  lawful  as  to  the 
person  who  bases  an  action  on  injuries  sub- 
sequently accruing  from,  and  consequent 
upon,  the  act,  the  cause  of  action  does  not 
accrue  until  the  injury  is  sustained.  Hous- 
ton Waterworks  v.  Kennedy,  70  Tex.  233,  8 
8.  W.  3«. 

And  in  Savannah,  A.  &  M.  R.  Co.  v.  Ba- 
ford,  106  Ala.  303,  17  So.  395,  it  is  said:  "If 
the  thing  complained  of  is  not  necessarily 
injurious,  or  is  not  an  invasion  of  the  righ^ 
of  another,  of  itself  aaffording  no  cause  of 
action,  then  whatever  of  legal  injury  may 
result  from  it  furnishes  a  cause  of  action 
accruing  when  the  injury  occurs." 

In  Sterrett  v.  Northport  Min.  &  Smelting 
Co.  30  Wash.  164,  70  Pac.  266,  it  is  said: 
"An  action  to  recover  damages  for  an  injury 
cannot  be  sustained  until  the  injury  actually 
occurs,  although  it  may  be  apparent  that  in- 
jury will  inevitably  result.  A 'cause  of  ac- 
tion to  prevent  the  injury  by  injunctive  re- 
lief might  exist,  but  a  cause  of  action  to  re- 
cover damages  commences  to  run  from  the 
time  the  damages  occur  by  the  injury  or  de- 
struction of  property  claimed  to  have  been 
damaged." 

This  narrows  the  inquiry  in  each  case  to 
the  question  whether  the  defendant's  act  is 
an  invasion  of  plaintiff's  rights;  and,  if  a 
distinction  be  made  between  a  hypothetical 
invasion  of  the  right  in  the  abstract,  as 
where,  for  example,  the  right  to  unob- 
structed drainage  is  infringed  upon  by  the 
construction  of  an  embankment  with  sluices 
insuflficient  in  a  time  of  very  high  water, 
bat  large  enough  to  carry  the  normal  flow, 
and  actual  deprivation  of  the  enjoyment  of 
the  property  by  reason  of  such  obstruction; 
and  the  latter  be  considered  as  constituting 
the  gist  of  the  cause  of  action, — no  violence 
need  be  done  to  the  logic  of  the  law  in  order 
to  avoid  the  injustice  of  denying  a  substan- 
tial recovery  because  of  the  conjectural  char- 
acter of  the  damages,  or  of  denying  it  after 
5L.R.A.(N.S.) 


the  damage  has  actually  occurred,  because 
of  the  bar  of  the  statute  of  limitations. 

Among  the  cases  in  which  the  question  of 
the  right  to  maintain  an  action  was  involved, 
by  reason  of  the  change  of  ownership  of  the 
property,  is  New  York,  C.  &  St.  L.  R.  Co.  v. 
Hamlet  Hay  Co.  149  Ind.  344,  47  N.  E.  1060, 
49  N.  E.  26»,  which  holds  that  »  eause  of 
action  for  the  flooding  of  lands  by  reason 
of  the  damming  back  of  »  river  by  an  em- 
bankment through  whidi  an  opening  is  left 
which  is  insufficient  in  a  time  of  high  water 
vests  in  the  owner  of  the  land  at  the  time 
Of  the  flooding,  and  not  in  him  who  was  ihc 
owner  when  the  embankment  was  con- 
structed. 

A  similar  conclusion  was  reached  in  Mis- 
sissippi &  T.  R.  Co.  V.  Archibald,  67  Misx.  38, 
7  So.  212,  in  which  the  flooding  was  caused 
by  the  construction  of  a  railwoy  trestle  in 
such  a  manner  as  to  catch  drift  wood  and 
dam  back  the  water;  Miller  y.  Keokuk  k 
D.  M.  R.  Co.  63  Iowa,  680,  16  N.  W.  567,  in 
which  the  flooding  was  caused  by  a  ditch 
dug  in  the  course  of  obtaining  material  for 
the  construction  of  a  railfoad,  which  ditch 
was  so  dug  that  it  communicated  with  a 
river  which,  in  times  of  high  water,  backed 
through  the  ditch  and  inundated  the  hind; 
Bonner  v.  Wirth,  6  Tex.  CSv.  App.  560,  24  8. 
W.  306,  and  Galveston,  H.  &  S.  A.  R.  Oo. 
V.  Porr,  8  Tex.  Civ.  App.  280,  28  S.  W.  264, 
where  injury  to  croiw  resulted  from  the 
faulty  construction  of  the  railroad  and  the 
ditches  and  sluices  incident  thereto,  so  as  to 
divert  water  from  its  natural  flow  upon  and 
across  plaintiff's  land;  and  Chapman  v. 
Copeland,  55  Miss.  476,  in  which  che  damage 
resulted  from  the  cutting  of  a  ditch,  which 
diverted  the  water  of  a  certain  creek  from 
its  natural  course  onto'  the  land  subse- 
quently acquired  by  the  plaintiff. 

Among  the  cases  which  are  concenied  with 
the  time  of  accrual  of  the  cause  of  action  for 
the  purpose  of  determining  the  time  when 
an  action  is  barred  by  the  statute  of  lim- 
itations, are  those  which  hold  that  where, 
by  reason  of  the  construction  of  a  highway 
or  railroad,  the  natural  drainage  ia  cliange(^ 
the  cause  of  action  accrues  when  the  dam- 
age is  done,  and  not  when  the  road  is  oon> 
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burden  to  upon  the  party  who  asserts  the 
oontrary  to  show  that  the  death  occurred 
prior  to  or  instantaneously  with  the  hap- 
pening of  the  event."  "(3)  If  the  death  of 
Mrs.  Peoples  did  not  occur  until  after  the 
destruction  of  the  property,  though  but  a 
moment  after,  then  Mn.  Peoples  survived 
the  destruction  of  the  property.  (4)  The 
burden  is  on  the  plaintiff  tia  show  that  the 
death  of  Mrs.  Peoples  occurred  before  or  in- 
stantaneously with  the  injury  to  the  real 
estate;  or,  in  other  words,  that  she  did  not 
survive  the  destruction  of  the  property." 
"(6)  If  the  death  of  Mrs.  Peoples  did  not 
occur  until  after  the  deatruition  of  the 
jwoperty,  though  but  a  moment  after,  then 
Mrs.  Peoples  survived  the  destruction  of 
the  property,  and  the  jury  will  answer  the 


issue  'Yes.'  "  And  the  court  refused  to  give 
the  following:  "(2)  There  is  no  evidence 
to  show  that  the  death  of  Mrs.  Peoples  took 
place  before  the  injury  occurred  to  the  real 
estate,  and  therefore  the  jury  must  answer 
the  issue  'Yes.'  "  "(6)  There  is  no  evidence 
to  show  that  the  death  of  Mrs.  Peoples  took 
place  before  or  at  the  moment  when  the  in- 
jury to  the  real  estate  occurred."  The  de- 
fendant excepted  to  the  refusal  to  give  In- 
stmotions  numbered  2  and  6.  The  court 
then  charged  the  jury  as  follows:  "If  the 
jury  should  find  from  the  evidence  that  the 
falling  of  the  house  crushed  the  life  out  of 
Angeline  Peoples,  then  she  did  not  survive 
the  destruction  of  the  house,  and  they  should 
answer  the  issue  'No ; '  but  if  they  should  find 
that  she  was  wounded  by  the  falling  of  the 


structed.     See  Whitehouse  v.  Fellowes,   10 

0.  B.  N.  S.  765 ;  Savannah,  A.  &  M.  R.  Co. 
V.  Buford,  106  Ala.  303, 17  So.  305 ;  Heath  v. 
Texas  &  P.  R.  Co.  37  La.  Ann.  728;  Chicago, 
B.  &  Q.  R.  Co.  V.  Emmert,  53  Neb.  237,  68 
Am.  St.  B«p.  602,  73  N.  W.  640;  Missouri 
P.  R.  Co.  V.  Hemingway,  63  Neb.  610, 88  N. 
W.  673;  Bonner  v.  Wirth,  twpra;  Austin  & 
N.  W.  R.  Co.  y.  Anderson,  79  Tex.  427,  23 
Am.  St.  Rep.  360,  16  S.  W.  484;  Churk  v. 
Dyer,  81  Tex.  339,  16  S.  W.  1061. 

So,  also,  where  the  damage  results  from 
the  cutting  of  ditches.  Hocutt  v.  Wilming- 
ton &  W.  R.  Co.  124  N.  C.  214,  32  S.  E.  681'; 
Fremont,  E.  &  M.  Valley  R.  Co.  v.  Harlin, 
60  Neb.  688,  36  LJtA.  417,  61  Am.  St.  Rep. 
678,  70  N.  W.  263;  MiUer  v.  Keokuk  &  D. 
M  R.  Co.  iitpm. 

And,  where  the  damage  results  from  the 
construction  of  an  embankment  with  insuf- 
ficient openings  or  culverts,  the  cause  of  ac- 
tion accrues  at  the  time  of  flooding,  rather 
than  the  time  of  construction.     St.  Louis, 

1.  M.  &  S.  R.  Co.  V.  Yarborough,  66  Ark.  612, 
20  S.  W.  615;  St.  Louis,  I.  M.  ft  S.  R.  Co.  v. 
Stephens,  72  Ark.  127,  78  S.  W.  766;  Kelly 
V.  Pittsburgh,  C.  C.  4  St.  L.  R.  Co.  28  Ind. 
App.  457,  91  Am.  St.  Rep.  134,  63  N.  E.  233; 
Sullens  V.  Chicago,  Rl  L  &  P.  R.  Co.  74  Iowa, 
650,  7  Am.  St.  Rep.  501.  38  N.  W.  545;  Union 
Trust  Co.  V.  Ciippv,  26  Kan.  764;  Ridley  v. 
Seaboard  &  R.  R.  Co.  118  N.  C.  906,  32  L.R.A. 
708,  24  S.  E.  730;  St.  Louis  S.  W.  R.  Co.  v. 
Beck  (Tex.  Civ.  App.)  80  S.  W.  538. 

And  where  the  flooding  is  caused  by  a 
bridge  which  catches  ice  or  drift  wood, 
thereby  damming  back  the  water.  Sherlock 
T.  Louisville,  N.  A.  &  C.  R.  Co.  115  Ind.  22, 
17  N.  E.  171;  Culver  v.  Chicago,  R,  L  &  P. 
R.  Co.  38  Mo.  App.  130;  Omaha  &  R.  Valley 
R.  Co.  V.  Standen,  22  Neb.  343,  36  N.  W. 
183;  Omaha  &  R.  Valley  R.  Co.  v.  Brown, 
29  Neb.  492,  46  N.  W.  30. 

The  foregoing  cases  are  explained,  in  order 
to  harmonize  them  with  the  rule  that  a 
cause  of  action  is  deemed  to  have  accrued 
whenever  there  is  an  invasion  of  right,  even 
though  unaccompanied  by  actual  damage,  in 
two  ways,  one  being  that  while  a  cause  of 
action  might  be  given  by  the  oonstruotion, 
other  causes  arise  upon  each  infliction  of 
5L.R.A.(N.S.) 


damage,  and  the  other  being  that  the  inflic- 
tion of  damage  is  an  essential  element  of 
the  cause  of  action,  both  being  apparently 
different  ways  of  saying  the  same  thing, 
viz.,  that  the  interference  with  the  enjoy- 
ment of  the  land  is  the  gist  of  the  action. 
In  this  connection,  shomd  be  noted  an  ex- 
ception occurring  in  the  cases  of  St.  Louis, 
J.  M.  &  S.  R.  Oo.  V.  Morris,  35  Ark.  622,  in 
which  it  is  held  that,  where  a  solid  roadbed 
embankment  was  built  across  a  wet-weather 
stream  which  drained  a  considerable  area,  a 
cause  of  action  accrued  forthwith  because  it 
was  apparent  that  injury  would  necessarily 
follow;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  An- 
derson, 62  Ark.  360,  36  S.  W.  701,  itf  which 
a  like  conclusion  was  reached,  a  railway 
embanlanent  having  been  constructed  with- 
out Opening  across  a  drainage  ditch;  and 
Buntin  v.  Oiicago,  R.  I.  4  P.  R.  Co.  41  Fed. 
744,  which  holds  that,  where  a  railway 
bridge  was  built  in  such  a  manner  as  to  col- 
lect drift,  thereby  flooding  lands  above,  the 
cause  of  action  is  deemed  to  accrue  at  the 
time  of  the  first  overflow,  the  negligent  con- 
struction of  the  bridge  being  thereby  dem- 
onstrated. 

Where  the  bed  of  a  stream  is  straightened 
by  the  cutting  of  a  new  channel,  thereby 
changing  the  direction  of  the  current  so  aa 
to  wash  away  lands  of  an  inferior  riparian 
owner,  no  actual  damage  being  apparent  at 
first,  the  statute  of  limitations  will  begin 
to  run  from  the  time  of  the  causing  of  the 
damage,  and  not  from  the  time  of  the  con- 
struction of  the  new  channel.  Valley  R. 
Co.  V.  Franz,  43  Ohio  St.  623,  4  N.  E.  88. 

Where,  by  reason  of  the  stoppage  of  a 
ditch,  the  water,  which  ordinarily  flowed 
into  ponds  on  defendant's  land,  was  turned 
into  the  highway,  and  some  time  afterward 
a  ditch  was  constructed  by  authority  of  the 
supervisors,  which  conveyed  the  water  from 
the  highway  upon  plaintiff's  land,  the  stat- 
ute of  limitations  began  to  run  at  the  time 
plaintiff's  premises  were  flooded,  and  not 
from  the  time  defendant  stopped  up  the 
ditch.    Stout  V.  Kindt,  24  Pa.  449. 

Where  defendant  causes  a  deflection  of 
the  current  of  a  stream  by  depositing  rock 
and  dihrit  therein,  causing  it  to  flow  against 
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:  house  and  afterwards  died  from  her  wounds, 
or  that  she  was  caught  in  the  ruins  and  af- 
terwards died  from  suffocation,  then  she  did 
.surrive  the  destruction  of  the  house,  and  the 
jury  should  answer  the  issue  'Yes.'  "  The 
defendant  excepted.  Verdict  and  judgment 
for  plaintiff.    Defendant  appealed. 

Messrs.  Lindsay  Patterson,  H.  K.  Star- 
bnck,  and  F.  T.  Baldwin  for  appellant. 

Messrs.  E.  A.  Griffith  and  Watson,  Bnzton, 
ft  Watson  for  appellee. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 

The  rule  of  the  common  law  is  that  a  per- 
sonal right  of  action  dies  with  the  person, 
but  great  changes  in  this  respect  have  been 
wrought  by  legislation  and  the  decisions  of 
the  courts,  and  the  maxim  has  thereby  lost 
milch  of  its  vitality.  As  to  pure  torts,  it 
still  retains  its  ancient  force  and  vigor, — 
that  is,  as  to  those  torts  committed  to  one's 
person,  feelings,  or  reputation, — but  it  does 
not  now  apply  to  torts  committed  to  the 
property,  personal  or  real.  As  to  the  first 
kind  of  property,  it  was  repealed  by  Stat.  4 
Edw.  III.  chap.  7,  and  as  to  the  second,  by 
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Stat.  3  &  4  Wm.  IV.  chap.  42.  These  pro- 
visions have  been  substantially  adopted  by 
our  legislature,  and  will  be  foiuid  in  the  sev~ 
eral  compilations  of  our  statutes.  Rev.  Stat, 
chap.  46,  {  37;  Rev.  Code,  chap.  46  i  43; 
Code,  {|  14«0,  1491,  1497;  Broom,  Legal 
Maxims,  8th  Am.  ed.  904  et  seq.;  Howcott 
V.  Warren,  29  N.  C.  (7  Ired.  L.)  20;  Rip- 
pey  V.  Miller,  33  N.  C.  (11  Ired.  L.)  247; 
Butner  v.  Keelhn,  61  N.  C.  (6  Jones,  L.)  60; 
Schouler,  Exrs.  &  Admrs.  {{  279,  373.  Buc 
for  this  radical  change  in  the  law,  neithei 
the  plaintiff  nor  the  defendant  would  be 
entitled  to  the  fund  in  controversy.  One  of 
them  must  have  it,  and  which  of  the  two  la 
entitled  to  the  favorable  judgment  of  the 
court,  under  the  law,  is  the  question  before 
us  and  is  one  not  entirely  free  from  difficul- 
ty. "A  right  to  recover  a  recompense  for 
damages  [to  land]  sustained  is  a  chose  in 
action,  which,  if  permitted  to  survive  the 
person  damaged,  survives  to  his  executor  or 
administrator.  The  heir  or  devisee  has  no 
interest  in  or  claim  to  it,  and  cannot,  there- 
fore, either  originally  prosecute  a  suit  for 
it  or  revive  one  that  has  been  instituted  in 
the  life  of  the  person  injured."  Dobbs  v. 
GuUidge,  20  N.  C.   (4  Dev.  &,  B.  L.)    197. 


a  bridge  pier,  the  cause  of  action  is  deemed 
to  have  accrued  at  the  time  actual  or  mate- 
rial injury  is  done  to  the  pier.  Howard 
Covmty  V.  Chicago  &  A.  R.  Co.  130  Mo.  662, 
32  S.  W.  651. 

Where  water  gates  were  removed  from  a 
head  race  leading  from  a  power  canal, 
thereby  removing  the  means  of  contA>lling 
the  amount  of  water  entering  the  head  race, 
which  overflowed  and  flooded  plaintiff's  prem- 
ises, the  cause  of  action  accrued  at  the  time 
of  flooding,  and  not  at  the  time  the  gates 
were  removed.  Augusta  v.  Lombard,  101 
Ga.  724,  28  S.  E.  994. 

Where  a  drainage  ditch  waa  constructed 
having  at  its  outlet  a  fall  of  3  feet,  so  that 
it  cut  backward  up  stream  and  in  course 
of  time  damaged  plaintiff's  land,  his  cause 
of  action  accrued  at  the  time  of  actual  dam- 
age, and  not  at  the  time  the  ditch  was  con- 
structed. Powers  V.  Council  Bluffs,  45  Iowa, 
652,  24  Am.  Rep.  792. 

Where  a  railroad  company  made  a  ditch 
on  its  right  of  way,  but  failed  to  provide 
an  outlet,  so  that  water  collected  there  and 
lessened  the  value  of  adjoining  property, 
rendering  it  unhealthful,  the  cause  of  ac- 
tion is  deemed  to  have  accrued  at  the  time 
the  deterioration  in  value  in  the  property 
bean.  Gulf,  W.  T.  t  P.  R.  Co.  v.  Goldman, 
8  Tex.  Civ.  App.  257,  28  S.  W.  267. 

Where  a  levee  is  unlawfully  removed  by 
a  railway  company,  and  a  new  qne  con- 
structed, which  is  not  so  good,  and  through 
which  the  river  breaks,  the  cause  of  action 
accrues  at  the  time  of  the  flooding,  rather 
than  at  the  time  the  old  levee  is  removed. 
Hotard  V.  Texas  &  P.  R.  Co.  36  La.  Ann.  450. 

Where  a  waterworks  company  constructs 
5L.R.A.(N.S.) 


a  pumping  station,  and  pumps  water  from  a 
lake,  which  causes  no  perceptible  and  ma- 
ierial  diminution  of  the  height  of  the  water 
in  its  natural  stags  until  several  dry  sea- 
sons have  occurred,  the  right  of  action  for 
damage  to  a  riparian  owner  is  deemed  to 
accrue  when  the  special  damage  for  which 
complaint  is  made  occurs.  Valparaiso  CSty 
Water  Co.  v.  Dickover,  17  Ind.  App.  233,  46 
K  E.  591. 

In  Noonan  v.  Pardee,  200  Pa.  474,  66 
L.R.A.  410,  86  Am.  St.  Rep.  722,  50  AtL  255, 
it  is  held  that  the  cause  of  action  for  the 
injury  for  the  subsidence  of  the  surface  over 
a  mine  arises  at  the  time  of  the  removal 
of  the  support,  and  not  at  the  time  of  the 
resulting  subsidence.  This  decision  rests,  of 
course,  upon  the  theory  that  the  right  to 
surface  support  was  invaded  at  the  time  the 
necessary  support  was  removed;  but  the 
court  does  not  point  out  how  the  surface 
owner  could  show  such  right  had  been  vio- 
lated where  no  damage  had  actually  oc- 
curred. 

A  contrary  conclusion  was  reached  by  the 
House  of  Lords  in  the  much-cited  ease  of 
Backhouse  V.  Bonomi,  0  H.  L.  C€w.  503,  in 
which  it  is  held  that  the  cause  of  action 
accrues  only  at  the  time  of  the  subsidence 
of  the  surface;  Lord  Cranworth  saying:  "I 
think  the  error  in  the  view  which  has  some- 
times been  taken  upon  this  subject  is  this: 
It  has  been  supposed  that  the  right  of  the 
party  whose  land  is  interfered  with  is  » 
right  to  what  is  called  the  {hilars  or  the 
support.  In  truth  his  right  is  a  right  to  th« 
ordinary  enjoyment  of  his  land;  and,  till 
that  ordinary  enjoyment  is  interfered  with, 
he  has  nothing  of  which  to  complain.*' 
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But  this  presupposes,  of  course,  that  the 
cause  of  action  accrued  in  the  lifetime  of 
the  testator  or  intestate ;  or,  in  other  words, 
that  the  injury  was  committed  during  that 
time.  If  it  was  committed  after  his  death, 
the  right  of  action  would  belong  to  the  heir 
or  devisee. 

We  must  therefore  inquire  in  such  a  case 
when,  in  contemplation  of  law,  the  injury 
was  done.  Where  there  is  a  breach  of  an 
agreement  or  the  inyasion  of  a  right,  the 
law  infers  some  damage.  Bond  v.  Hilton, 
47  N.  C.  (2  Jones,  L.)  149;  1  Sedgw.  Dam- 
ages, 8th  ed.  {  98.  The  losses  thereafter  re- 
sulting from  the  injury — at  least  where 
they  flow  from  it  proximately  and  in  con- 
tinuous sequence — are  considered  in  aggra- 
vation of  damages.  Hale,  Damans,  §  32; 
Brown  t.  Aianter,  22  N.  H.  As.  The  accrual 
of  the  cause  of  action  must,  therefore,  be 
reckoned  from  the  time  when  the  first  in- 
jury was  sustained.  This  has  been  express- 
ly decided  by  this  court.  Ridley  t.  Sea- 
board &  R.  R.  Co.  118  N.  G.  996,  32  L.R.A. 
708,  24  S.  E.  730;  Parker  v.  Norfolk  A  C. 
R  Co.  119  N.  G  886,  25  S.  E.  722.  "Where 
an  injury  is  permanent,  it  is  such  as  is 
spoken  of  in  the  books  as  'original', — that  ia. 


as  accruing  wholly  when  the  wrongful  acts 
were  done;  and  is  distinguished  from  an 
injury  which  is  to  be  regarded  as  oontln- 
uing,'*-tliat  ia,  an  injury  that  could  and 
should  be  terminated;  and  is  to  be  compen- 
sated strictly  with  reference  to  the  past  and 
upon  the  theory  that  H  would  be  termi- 
nated." Biser  v.  Ottumwa  Hydraulic  Power 
Oo.  70  Iowa,  147,  SO  N.  W.  172.  This  case 
is  cited  with  approval,  and  the  language 
above  quoted  adopted,  in  Ridley  v.  Sea- 
board &  R.  R.  Co.  Bupra.  An  injury  com- 
mitted is,  then,  a  permanent  one,  in  the 
sense  above  explained,  when  it  is  done  at 
onoe  by  the  unlawful  act  or  the  negligent 
omission  from  which  the  loss  results  with- 
out any  repetition  of  the  act;  there  being 
only  one  act  and  one  damage,  though  the 
latter  may  be  composed  of  several  items,  or 
consist,  for  example,  in  the  destruction  ol 
several  different  pieces  of  property.  The 
wrong  produces  one  continuous  train  of  con- 
sequences. The  loss  is  all  traceable  back 
to  the  single  origin,  and  in  that  case  the  law 
awards  damages  once  for  all.  Ridley  v. 
Seaboard  &  R.  R.  Oo.  supra;  Beach  v.  Wil- 
mington A  W.  R.  Co.  120  N.  C.  498,  26,  S.  E. 
703.    "The  right  to  recover  prospective,  as 


In  Ludlow  V.  Hudson  River  R.  Co.  6  Lans. 
128,  it  is  held  that,  where  an  excavation  is 
made  by  an  adjoining  owner  in  such  a  man- 
ner that  plaintiff's  land  afterward  caves 
away,  the  cause  of  action  for  damage  does 
not  accrue  until  the  caving  away  of  the 
land  takes  place;  the  court  saying:  "The 
damages  did  not  exist,  and  had  not  been  in- 
curred, when  the  work  was  done,  or  within 
six  years  thereafter.  If  an  action  had  been 
brought  before  they  had  actually  been  sus- 
tained, the  amount  of  recovery  would  have 
denended  upon  mere  probabilities  and  the 
wildest  conjecture.  The  consequential  in- 
jury had  not  happened  until  the  land  of  the 
plaintiff  slided  away,  and  hence  no  action 
could  be  maintained  for  the  damages  arising 
in  consequence  thereof.  .  .  .  The  act 
which  caused  the  injury,  ultimately,  was, 
when  it  was  done,  no  trespass,  or  any  in- 
novation upon  the  plaintiff's  rights;  and 
there  was  no  cause  of  action  until  the  in- 
jury happened." 

A  similar  decision  was  made  in  Smith  v. 
Seattle,  18  Wash.  484,  63  Am.  St.  Rep.  910, 
61  Pac.  1067. 

A  cause  of  action  accrues  for  injuries  by 
the  settling  of  church  walls  because  of  in- 
BufRciency  of  a  retaining  wall  built  by  a 
railroad  company  when  constructing  its 
tracks  in  a  cut  alongside  of  the  property, 
when  the  injury  occurs,  and  not  at  the  time 
of  the  completion  of  the  wall.  Church  of 
the  Holy  Communion  v.  Paterson  Extension 
R.  Co.  66  N.  J.  L.  218,  65  LJl.A-  81,  49  Atl. 
1030. 

^Tiere  a  telegraph  company,  without  the 
owner's  consent,  fastened  a  guy  wire  from 
SL.RJk.(N.8.) 


a  pole  to  his  building,  which  did  no  particu- 
lar damage  at  the  time,  but  afterwards  in- 
jured the  building  on  account  of  increased 
strain  put  on  the  pole,  a  new  cause  of  action 
accrued  when  the  additional  strain  began. 
Western  U.  Teleg.  Co.  t.  Moyle,  61  Kan. 
203,  32  Pac  895. 

V/herc  fumes  from  a  smelter  are  carried 
by  the  wind  so  as  to  injure  fruit  trees  and 
vegetation  on  a  farm  a  mile  away,  the  cause 
of  action  accrues  at  che  time  of  such  injury, 
and  not  at  the  time  the  smelter  is  put  into 
operation.  Sterrett  v.  Northport  Min.  4 
Smelting  Co.  30  Wash.  164,  70  Pac.  266. 

But  in  National  Coppn  Co.  v.  Minnesota 
Min.  Co.  57  Mich.  83,  58  Am.  Rep.  333,  28 
N.  W.  781,  it  is  held  that  where  persons  op- 
erating an  adjoining  mine  crossed  the  bound- 
ary and  broke  through  a  partition  wall  be- 
tween the  mines,  making  a  hole  through 
which,  some  years  thereafter,  in  consequence 
of  the  filling  up  of  the  mine  with  water 
upon  the  cessation  of  operations,  water 
passed  into  plaintiff's  mine,  his.  right  of  ac- 
tion ia  deemed  to  have  accrued  at  the  time 
of  the  original  trespass,  and  not  at  the  tim« 
of  the  flooding. 

And  in  Houston  Waterworks  v.  Kennedy, 
70  Tex.  233, 8  S.  W.  36,  it  is  held  that,  where 
the  foundation  of  a  house  was  cut  through 
without  the  owner's  knowledge,  for  the  pur- 
pose of  putting  in  a  water  pipe,  causing  the 
house  afterwards  to  settle  and  the  walls  to 
crack,  tne  owner's  cause  of  action  accrued 
at  the  time  the  foundation  was  cut  through, 
and  not  at  the  time  the  damage  became  ap- 
parent. 
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«dl  M  existing,  damages  in  an  action  de- 
pend* usually  upon  the  answer  to  the  test 
question,  whether  the  whole  injury  results 
from  the  original  tortiotis  aot,  or  from  the 
wrongful  continuance  of  the  state  of  facts 
produced  thereby."  Ridley  ▼.  Seaboard  t  R. 
R.  Co.  aupra;  citing  Troy  y.  Cheshire  R.  Co. 
23  N.  H.  83,  55  Am.  Dec.  177.  In  the  case  of 
a  nuisance  or  a  ccmtinuing  trespass,  from  the 
very  nature  of  the  act,  the  cause  of  action 
must  be  of  itself  a  Continuing  one;  but, 
when  there  is  a  single  wrongful  act,  which 
the  law  denominates  the  injury,  the  continu- 
ing damages  flowing  from  the  one  wrong  be- 
long to  the  party  originally  injured  and  are 
recoverable  in  one  suit, — the  cause  of  action 
and  damage  are  an  entirety.  Cook  t.  Red- 
man, 45  Mo.  App.  397 ;  Moore  r.  Love,  48  N. 
Ol  (3  Jones,  L.)  215.  When  a  cause  of  ac- 
tion once  accrues,  there  is  a  right,  as  of  the 
time  of  the  accrual,  to  all  the  direct  and  con- 
sequential damages  which  will  ever  ensue, — 
that  is,  all  damages  not  resulting  from  a 
continuing  fault  which  may  be  the  founda- 
tion of  a  new  action  or  of  successive  actions, 
— and  the  law  will  in  such  a  case  take  into 
consideration,  not  only  damage  already  suf- 
fered, but  that  which  will  naturally  and 
probably  be  produced  by  the  wrongful  act, 
subject,  of  course,  to  another  rule  as  to  what 
prospective  damages  can  be  recovered  in 
actions  of  tort.  I  Sutherland,  Damages,  3d 
ed.  S  120;  Beach  v.  Wilmington  &  W.  R. 
Oo.  aupra. 

It  has  been  held  that,  where  an  attorney 
brought  a  suit  improperly,  the  cause  of  ac- 
tion arose  at  the  time  the  error  was  com- 
mitted, and  not  at  the  time  the  damage 
was  actually  sustained,  nor  at  the  time  it 
developed  and  became  definite.  Wilcox  v. 
Plummer,  4  Pet.  172,  7  L.  ed.  821 ;  Smith  v. 
Fox,  6  Hare,  385;  Howell  v.  Young,  5  Bam. 
&  C.  269.  So  in  Shackelford  v.  Staton,  117 
N.  C.  73,  23  S.  E.  101,  this  court  held  that 
a  cause  of  action  arising  against  a  clerk  of 
the  superior  court,  under  the  statute,  for 
failure  to  docket  a  judgment,  was  complete 
when  the  failure  first  occurred;  bui  the  duty 
to  docket  was  a  continuing  one  during  his 
term,  and  suit  should  have  been  brought 
within  three  years  after  his  term  expired, 
and,  not  having  been  brought  within  that 
time,  it  was  barred,  though  the  actual  dam- 
age was  not  suffered  by  the  plaintiff  imtil  af- 
ter the  bar  of  the  statute  bad  become  effec- 
tual. In  Hocutt  v.  Wilmington  ft  W.  R.  Co. 
124  K.  C.  219,  32  S.  E.  681,  it  is  suggested 
that  the  cause  of  action  does  not  accrue  un- 
til there  has  been  an  injury  or  an  actual  in- 
vasion of  the  right  of  the  plaintiff,  and  he 
is  in  a  position  to  recover  his  damages.  Be 
must,  at  least,  have  the  ability  -to  do  so, 
it  is  said,  or  otherwise  the  principle  under- 
lying the  statute  ol  limitationa,  and,  we 
6L.R.A.(N.S.) 


may  add,  the  assessment  of  damages,  would 
be  subversive  of  common  right.  These  cases 
may  all  be  reconciled,  perhaps,  by  keeping  in 
mind  the  true  legal  definition  of  an  "in- 
jury," and  by  properly  needing  the  differ- 
ence between  thbse  ca«e>)  in  which  perma- 
nent damages,  past  and  prospective,  may  be 
aasessed  and  those  in  vhich  only  damages 
already  accrued  are  awarded,  either  to  the 
date  of  the  writ  or  to  the  time  of  the  ver- 
dict. The  court  in  Wilcox  v.  Plxunmer, 
aupra,  draws  the  line  of  demarcation  be- 
tween a  case  where  there  has  been  an  In- 
jury or  violation  of  a  legal  right  and  one 
\iiiere  there  has  been  consequential  d&mages 
merely,  and  in  that  connection  refers  to  the 
case  of  Gillon  v.  Boddington,  1  Oar.  ft  P. 
541,  which  is  a  very  instructive  one  and 
bears  some  resemblance,  in  its  general  fea- 
tures, or  at  least  in  the  principles  involved, 
to  Ridley  v.  Seaboard  ft  R.  R.  Co.  and  Ho- 
cutt V.  Wilmington  ft  W.  R.  Co.  supra.  In 
the  Oillon  Case  the  plaintiff  owned  a  re- 
mainder in  fee  in  a  wharf  expectant  on  an 
estate  for  life  in  his  father.  The  defend- 
ants, in  1823,  dug  soil  out  of  their  dock  near 
the  foundation  of  the  wall  of  the  wharf  in 
such  a  way  that,  by  the  action  of  the  tide, 
the  wall  was  undermined,  and  it  fell  in  1824. 
The  father  died  in  1823,  after  the  digging 
of  the  soil.  The  court  held  that  the  son  had 
a  right  of  action  for  undermining  the  wall, 
against  the  defendants,  although  they  had 
done  no  act  which  contributed  to  its  de- 
struction since  the  death  of  his  father,  at 
which  time  the  plaintiff  came  into  possession 
of  the  freehold  of  the  wharf.  It  will  be 
observed  that  in  the  Gillon  Case  there  was 
a  life  estate  and  a  remainder  in  the  prop- 
erty and  an  injury  to  the  inheritance;  but 
the  ground  of  decision  was  that  the  digging 
near  the  plaintiff's  foundation,  which  was 
the  primary  cause  of  the  subsequent  injury, 
was  in  itself  no  violation  of  a  right,  and 
that  by  possibility  the  act  might  have 
proved  harmless,  as  it  would  have  been,  had 
the  wall  never  fallen;  and  this  reason  for 
the  decision  is  the  basis  of  the  distinction 
between  that  case  and  Wilcox  v.  Plummer, 
as  shown  by  the  court  in  the  latter  case. 
When  the  right  of  the  party  is  once  violat- 
ed, even  in  ever  so  small  a  degree,  the  in- 
jury, in  the  technical  acceptation  of  that 
term,  at  once  springs  into  existence,  and  the 
cause  of  action  is  complete.  The  recovery  in 
such  a  case  will  embrace  all  damages  result- 
ing from  the  wrongful  act.  The  cause  of  ac- 
tion and  the  damage  are  to  be  deemed  in- 
separable. This  principle,  as  we  have  shown, 
does  not  apply  to  a  case  of  a  nuisance  or 
trespass,  which  torts  are  continuing  in  their 
nature ;  the  nuisance  of  to-day  being  a  sub- 
stantive cause  of  action,  and  not  the  same 
with  the  nuisance  of  yesterday,  and  likewlae 
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in  the  case  of  a  contintiing  trespass.  'Wileoi 
V.  Plummer,  supra;  EUer  v.  Carolina  ft 
N.  W.  R.  Co.  140  N.  O.  140,  3  L.R.A.(N.S.) 
225,  62  S.  B.  305.  If  the  trespass  consists 
in  one  single  aet  of  wrong,  and  ha^,  not  in 
it  the  element  of  ecmtinuanoe,  the  general 
rule  we  have  stated  will  apply;  for  where 
there  is  the  same  reason,  there  must  be  the 
aen)«  law. 

The  cases  of  Moore  v.  Love,  48  N.  C.  (3 
Jones,  L.)  216,  Shaw  t.  Etheridge,  48  N.  C. 
(8  Jones,  L.)  300,  and  Jones  t.  Kramer, 
133  N.  O.  446,  45  S.  K.  827,  are  distinguish- 
able from  our  case.  They  belong  to  a  class 
of  their  own,  and  were  decided  upon  the 
ground  that  the  damage  wag  not  of  a  perma- 
nent eharacter,  as  is  illustrated  in  the  case 
last  cited,  where  the  nuisance  was  abatable. 
They  are  manifestly  not  like  a  case  where 
the  wrongful  aot  is  ungle  and  the  tort- 
feasor has  irrevocably  done  all  tliat  he  can 
do  though  the  unlawful  act  has  not  fully 
spent  its  fbroe,  but  as  a  self-acting  agency, 
once  put  in  motion,  continuee  to  cause  dam- 
age. The  wrong  itself  is  an  accomplished 
fact  which  its  author  cannot  recall  or  stop, 
though  its  consequences  in  the  way  of  dam- 
age still  go  on.  The  case  just  put  is  like 
that  wa  find  in  Hughes  v.  Newsom,  86  N. 
C.  424,  where  it  was  said  that  the  wrong  or 
default  of  the  sheriff,  when  once  committed, 
was  absolute  and  complete,  and  gave  an  im- 
mediate right  to  sue  for  all  damages  result- 
ing therefrom. 

Applying  tiiese  general  principles  to  the 
facts  of  our  case,  we  conclude  that  this  is 
an  action  for  "consequential  dajnage."  The 
negligent  construction  of  the  reservoir  did 
not  become  a  technical  wrong,  until  by  its 
natural  operation  it  culminated  in  the  fall 
of  the  wall;  and  the  latter  is  the  gravamen 
of  the  action  and  the  spedflo  wrong  which 
produced  the  damage,  for  the  recovery  of 
which  the  suit  was  brought.  So  long  as  the 
city,  by  its  negligence,  did  no  injury  to  any- 
one else,  it  was  not  in  a  legal  sense  guilty 
of  any  wrong;  the  maxim  of  the  law,  "So 
use  your  own  as  not  to  injure  others,"  not 
having  been  violated.  The  defective  condi- 
tion of  the  reservoir  was  a  menace  to  ad- 
joining property,  against  which  the  owners 
might,  perhaps,  have  had  preventive  relief 
in  equity ;  but  no  legal  right  of  another  was 
at  all  infringed  until,  by  the  process  of  time, 
and  the  gradual  operation  of  the  primary 
cause,  the  wall  was  undermined  and  fell,  in 
consequence  of  what  the  city  had  before  that 
time  done  or  failed  to  do.  Roberts  v.  Read, 
16  East,  216.  This  is  what  is  called  in  law 
the  "consequential  damage,"  or,  more  cor- 
rectly, the  consequential  injury,  resulting, 
from  the  faulty  construction  of  tiie  reser- 
voir, and  that  is  the  oawsa  litit.  Hocutt  v. 
Wilmington  ft  W.  R.  Co.  Mipr*.  But  just 
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as  soon  aa  the  wall  fell  on  the  lot  of  Mrs. 
Peoples  and  strucic  her  house,  the  first  in- 
jury, as  said  in  Ridley  v.  Seaboard  ft  R.  R. 
Co.,  was  sustained,  and  her  cause  of  action 
immediately  arose.  Roberts  v.  Read,  gupra. 
It  was  not  necessary  that  all  of  the  damage 
should  have  been  done  at  that  particular 
instant  of  time,  in  order  to  constitute  the 
wrong,  for  which  she  might  sue  and  recover 
the  full  damages  resulting  therefrom,  ^e 
very  moment  the  wall  tell,  and  surely  when 
it  struck  the  end  of  the  house  next  to  it, 
there  wae  a  wrong  committed.  It  was  not, 
then,  a  wrong  merely  threatened,  but  one 
which  had  begun  to  be  executed.  The  city 
was  not,  then,  legally  within  its  right,  but 
had  transcended  it  and  was  actually  invad- 
ing the  right  of  another  to  the  peaceful  en- 
joyment of  her  property  and  to  the  protec- 
tion of  it  from  injury.  Its  negligence'  had 
ceased  to  be  innocuous.  It  was  a  tort  feasor 
and  at  once  became  liable  for  all  ensuing 
damage  of  which  the  injurious  act  wa«  the 
efficient  cause.  If  the  Injury  developed  in 
the  lifetime  of  the  deceased,  and  the  dam- 
age followed  in  unbroken  sequence  as  (he 
direct  and  proximate  result  of  it,  so  that 
"the  facts  constituted  a  continuous  succes- 
sion of  events,  so  linked  together  as  to  make 
a  natural  whole  (Milwaukee  ft  St.  P.  R.  Oo. 
V.  Kellogg,  94  U.  S.  475,  24  L.  ed.  266), 
without  any  intervening  and  independent 
act  creating  new  damage  or  such  as  was  not 
directly  caused  by  the  original  wrong,  the 
party  to  whom  the  first  injury  was  done, 
and  consequently  the  administiiitor  in  this 
case,  is  entitled  to  recover  all  the  damage. 
The  injury  and  the  damage  are  one,  and 
indivisible.  The  distinction  between  a  sin- 
gle act  of  injury  and  continuing  acts  is 
clearly  shown  in  Spilman  v.  Roanoke  Nav. 
Co.  74  N.  a  675.  If  the  wrong  started  in 
the  lifetime  of  the  deceased,  we  do  not  see 
how  it  can  be  said  to  have  occurred  after 
her  death.  It  cannot  be  divided  into  parts; 
for  it  is  an  integral  whole  and  so  regarded 
in  law.  Ehrerything  that  proceeds  from  it 
must  hare  relation  to  the  time  of  its  com- 
mencement. 

In  Powers  ▼.  Council  Bluffs,  45  Iowa,  662, 
24  Am.  Rep.  702,  it  appeared  that  the  dty 
had  cut  a  ditch  along  the  side  of  the  plain- 
tiff's lots  and  caused  his  lands  to  be  over- 
flowed; and  it  was  held  that  the  cause  ol 
action  was  complete  when  the  unlawful  act 
was  committed,  and  that  all  the  damages 
accruing  from  Ifte  original  wrong  must  be 
included  in  one  action.  The  idea  is  that  tile 
force  of  the  negligent  act  is  fully  spent  in 
producing  the  damage,  without  any  addi- 
tional fault  of  the  wrongdoer,  as  is  the  case 
where  he  continues  a  nuisance  or  trespass. 
The  damage  is  srisceptible  of  immediate  ee- 
timation{  nc>  lapse  of  time  being  neoassaiy 
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to  develop  it.  It  can  be  assessed,  as  in  the 
case  of  injury  from  a  permanent  structure, 
once  for  alL  The  court,  in  Powers  v.  Coun- 
cil Bluffe,  recognizes  the  distinctions  taken 
and  the  principles  l&id  down  by  this  court 
tupra.  In  our  case,  when  tiie  wall  of  the 
in  Jones  t  Kramer  and  Moore  t.  Love, 
reservoir  was  undermined  and  fell,  the 
wrong  was  complete,  and  there  is  no  simili- 
tude to  a  continuing  nuisance  or  trespass 
for  which  successive  actions  will  lie.  As 
said  in  Fowie  t.  New  Haven  &  N.  Co.  112 
Mass.  at  page  338,  17  Am.  Rep.  110:  "As 
a  general  rule,  a  new  action  cannot  be 
brought  unless  there  be  a  new  unlawful  act 
and  fresh  damage.  There  is  no  exception  to 
this  rule  in  the  cases  of  nuisance,  where 
damages  after  action  brought  are  held  not 
to  be  recoverable  because  every  continuance 
of  a  nuisance  is  a  new  injury,  and  not  mere- 
ly a  new  damage.  The  case  at  bar  is  not  to 
be  treated  strictly  in  this  respect  as  an  ac- 
tion for  an  abatable  nuisance."  Denver  City 
Irrig.  &  Water  Co.  v.  Middaugh,  12  Colo. 
434,  13  Am.  St.  Rep.  234,  21  Fao.  666.  The 
case  of  Rockland  Water  Co.  v.  Tillson,  69 
Me.  268,  is  a  very  instructive  ease  on  this 
subject.  It  is  there  said  that  a  second  ac- 
tion cannot  be  maintained  for  damages  re- 
sulting from  a  single  act,  as  it  is  complete 
and  ended,  and  it  is  the  damage  only  which 
continues  and  is  recoverable  because  it  is 
traced  back  to  the  original  act;  while  in 
the  case  of  a  nuisance  it  is  the  act  which 
continues  and  is  renewed  day  by  day.  In 
the  case  at  bar  there  was  not  and  could  not 
be  any  repetition  of  the  original  wrong  af- 
ter Mrs.  Peoples's  death,  so  as  to  give  her 
heir  a  cause  of  action,  within  the  principle 
of  the  case  just  cited;  nor,  indeed,  was  there 
in  fact  any  damage  after  her  death.  It  had 
all  occurred  in  her  lifetime  or  at  the  very 
instant  she  died.  It  follows  from  what  we 
have  said  that  the  issue  was  improperly 
framed. 

The  question  was  not  whether  Mra.  Peo- 
ples survived  the  destruction  of  the  prop- 
erty, but  whether  the  injury  was  committed 
before  or  after  her  death,  under  the  prin- 
ciples which  we  have  attempted  to  lay  down 
for  the  guidance  of  the  court.  In  his  com- 
plaint the  plaintiff  alleges  that  the  destruc- 
tion of  the  building  and  the  death  of  the  In- 
testate occurred  at  one  and  the  same  In- 
stant of  time.  If  this  be  true,  no  part  of 
the  injury,  if  we  may  use  the  expression, 
could  have  been  inflicted  tafter  her  death, 
and  the  title  of  the  plaintiff's  ward  did  not 
accrue  until  his  mother  died.  Before  that 
time  he  had  a  mere  expectancy.  Unless  the 
wrong  was  done  after  her  death,  or,  what 
is  the  same  thing  in  effect,  unless  it  oc- 
curred after  the  title  vested  in  the  plaintiff's 
ward,  the  latter  sorely  cannot  be  entitled 
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to  the  fund  in  dispute,  as  he  was  not  in  a 
legal  sense  injured  by  the  wrong.  The  plain- 
tiff, in  order  to  make  good  his  claim,  must, 
therefore,  show  that  his  ward  had  already 
come  to  his  inheritence  wlten  the  wrong  w«e 
committed  and  at  ite  inception  as  it  is  not 
devisable.  Otherwise,  the  mother's  personal 
representetive  is  entitled  to  the  fund  to  be 
administered  according  to  law;  for  either 
the  one  or  the  other  must  have  it. 

If  the  application  of  the  foregoing  princi- 
ples will  result  in  apparent  hardship  to  the 
plaintiff's  ward,  we  are  reminded  by  Lord 
Campbell  that  "hard  cases  must  not  make 
bad  law,"  and  "we,  as  judges,  cannot  be 
wiser  [or  more  liberal]  than  the  law."  It 
may  be  that  the  plaintiff  can  yet  show  a ' 
better  case,  but,  if  he  fails,  it  cannot  be  at- 
tributed to  any  defect  in  the  law,  the  rules 
of  which  are  necessarily  of  general,  if  not 
universal,  application,  and  not  made  for  par- 
ticular cases. 

There  was  error  in  submitting  the  issue, 
as  it  was  not  sufficient  to  determine  the 
righte  of  the  parties.  Falkner  ▼.  Pilcher, 
137  N.  C.  449,  49  S.  E.  946.  The  case  was 
not  tried  upon  the  right  theory.  Some  of 
the  instructions  asked  by  the  defendant  to 
be  given  to  the  juiy  might  have  been  cor- 
rect and  germane,  if  the  issue  had  been  prop- 
erly framed. 

New  trial. 

Clark,  Ch.  J.,  dissenting: 

If,  as  the  complaint  alleges,  the  deetrue- 
tion  of  the  building  and  the  death  of  the  in- 
testete  occurred  at  one  and  the  same  instant 
of  time,  there  was  no  moment  of  time  dar- 
ing which  the  right  to  recover  damages  vest- 
ed in  her.  Henee  no  right  to  an  action 
therefor  oould  pass  to  her  personal  repre- 
sentetive. If  the  same  movement  of  matter 
and  at  the  same  instent  swept  her  and  her 
house  out  of  existence,  it  swept  the  title 
to  the  realty  simulteneoiisly  into  the  heir. 
The  destruction  being,  therefore,  damage  to 
the  realty,  which  at  that  same  instant  of 
time  became  the  properly  of  the  heir,  the 
damage  accrued  to  him.  If  so,  the  charge 
of  the  court  was  correct  when  he  told  the 
jury  that,  "if  they  should  find  from  the  evi- 
dence that  the  falling  of  the  house  crashed 
the  life  out  of  Angeline  Peoples,  then  she 
did  not  survive  the  destruction  of  the  house, 
and  they  should  answer  the  issue  'No.'" 
When  parent  and  child  perish  in  the  same 
shipwreck,  nothing  else  appearing,  the  mod- 
em decisions  all  hold  (ignoring  former  pre- 
sumptions based  upon  strength,  age,  ete.) 
that,  it  not  appearing  that  the  title  vested 
for  an  instent  in  the  child,  the  properly 
goes  to  the  heir  and  next  of  Idn  of  ih«  par- 
ent. If  the  damage  to  the  realty  and  the 
death  of  the  mother  were  simultaneooa,  hg 
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the  same  reasomng  the  right  to  recover  dam- 
ages is  not  shown  to  have  vested  in  her  for 
an  instant,  and,  the  realty  at  that  same  in- 
stant devolving  upon  the  heir,  the  injury 
is  dome  to  his  realty,  and  the  compensation 
should  go  to  him. 


NOSTH  DAKOTA  SUPRBMB  COTIKT. 
JOHN  VALLBLY,  Appt., 

V. 

FIBST  NATIONAL  BAKK  OF  ORAFTON 
at  aL,  Reapts, 

(—  N.  D.  — ,  lOe  N.  W.  127.) 

Secording  act — ^protection. 

1.  General  creditors  are  not  within  the 
protection  of  the  recording  laws  of  this  state 
relating  to  real  estate. 

Same — deed    as    mortgage — ^unrecorded   de- 
feasance. 

2.  Seotioa  4730,  Rev.  Codes  1899,  which 
declares  that  a  grant  absolute  in  form,  but 
intended  to  be  defeasible,  is  not  affected 
"as  against  any  person  other  than  the  gran- 
tee," etc.,  unless  a  defeasance  is  recorded, 
construed,  and  held,  that  the  term  "any 
other  person"  means  any  person  otherwise 
entitled  to  the  protection  of  the  recording 
laws,  namely,  subsequent  purchasers  and 
•ncumbrancers,  and .  does  not  include  gen- 
eral creditors. 

Deed  as  mortgage — assignee  with  notice. 

3.  One  Savard,  the  owner  of  certain  real 
estate,  executed  a  conveyance  to  Deschenes, 
in  form  a  warranty  deed,  to  secure  a  debt 
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which  he  afterwards  paid.  No  defeasance 
was  recorded.  Thereafter  Desohenes's  trus- 
tee in  bankruptcy  gave  a  deed  to  plaintiff, 
who  had  actual  notice  that  the  conveyance 
to  Deschenes  was  for  security.  Held:  (1) 
That  the  trustee's  deed  to  plaintiff  did  not 
convey  title;  and  (2)  that  the  trial  court 
did  not  err  in  sustaaning  a  mortgage  subse- 
quently executed  by  Savard,  the  true  owner. 

(November  26,  1905.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Walsh  County  in 
defendants'  favor  in  an  action  brought  to 
determine  adverse  claims  to  certain  real  es- 
tate.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  F.  Templeton,  for  appellant: 

The  parol  agreement  is  inoperative  as  to 
creditors  of  the  grantee. 

TomUnson  v.  Monmouth  Mut.  F.  Ins.  Co. 
47  Me.  232;  Foote  v.  Hartford  F.  Ins.  Co. 
119  Mass.  269. 

Constructive  notice  is  not  sufficient  to  de- 
feat the  apparent  absolute  grant. 

Red  River  Valley  Land  &  Invest.  Co.  T. 
Smith,  7  N.  D.  236,  74  N.  W.  194. 

Oral  testimony,  with  certain  limitations, 
should  be  received  to  prove  an  instrument, 
in  form  an  absolute  grant,  to  be  a  mortgage. 

Revised  Codes,  §  4730;  Despard  v.  Wal- 
bridge,  16  N.  Y.  874;  Taylor  v.  McLain,  64 
Cal.  613,  2  Pac  399;  Byrne  v.  Hudson,  127 
Gal.  264,  69  Pac.  697. 

The  deed  executed  by  R.  6.  Griffith  vest- 
ed absolute  title  to  the  property  in  the 
plaintiff. 

Re  Pekin-  Plow  Co.  50  C.  C.  A.  257,  7  Am. 


Case  Note. — Deed  intended  as  a  mortgage; 
effect  of  failure  to  record  defeasance  as 
against  creditors  of  the  grantee. — The  cases 
involving  the  rights  of  the  creditors  of  a 
grantee  in  a  deed  intended  as  a  mortgage 
where  the  instrument  of  defeasance  has  not 
been  recorded  are  not  numerous,  and  are 
not  harmonious. 

In  Columbia  Bank  v.  Jacobs,  10  Mich.  340, 
81  Am.  Dec.  792,  under  recording  laws  which 
declared  all  deeds  of  defeasance,  or  other  in- 
struments affecting  title  to  real  estate,  void 
when  not  recorded,  as  against  purchasers  for 
a  valuable  consideration  without  actual 
notice  of  them,  it  was  held  that  an  unre- 
corded defeasance  was  not  void  tis  against 
an  attaching  creditor  as  he  was  not  a  pur- 
eliaser  for  a  valuable  consideration. 

But  in  Stephens  v.  Keating  (Tex.)  17  S. 
W.  37,  under  a  statute  which  provides  that 
all  deeds  of  trust  and  mortgages  shall  be 
void  as  to  all  creditors  and  subsequent  pur- 
chasers for  value  without  notice,  unless  re- 
corded as  required  by  law,  it  was  held  that 
a  lien  acquired  by  levy  oy  a  judgment  cred- 
itor of  the  grantee  of  certain  lands,  was  not 
affected  by  a  written  agreement  by  the 
grantee  to  reconvey  upon  certain  payments, 
which  agreement  had  not  been  recorded,  and 
»L.R.A.(N.S.) 


of  which  the  judgment  creditor  had  no 
notice  at  the  time  when  his  lien  became 
fixed. 

Hoffman  v.  Gosnell,  75  Md.  677,  24  Atl. 
28,  is  another  case  which,  while  not  exactly 
in  point,  illustrates  the  same  principle.  A 
deed  of  certain  premises,  absolute  on  its 
face,  was  given  by  a  debtor  of  the  deceased 
to  the  administrator  personally,  and  the 
administrator  agreed  in  writing  to  apply 
the  proceeds  of  the  premises,  when  he  saw 
fit  to  sell  them,  upon  the  debt.  This  writ- 
ten agreement  was  never  recorded.  The  ad- 
ministrator thereafter,  and  before  he  had 
sold  the  premises,  assigned  all  of  his  prop- 
erty, including  the  premises  in  question,  to 
a  trustee  for  the  benefit  of  his  creditors.  He 
was  removed  as  administrator,  and  the  sub- 
stituted administrators  brought  suit  for  the 
control  of  the  estate  on  the  gronnd  that  it 
was  part  of  the  assets  of  their  intestate. 
The  registration  law  provided  that  no  free- 
hold, nor  any  limitation  of  use,  should  pass 
or  take  effect,  unless  the  deed  conveying  the 
same  should  be  executed,  acknowledged,  and 
recorded.  The  court  held  that  the  agree- 
ment, not  having  been  recorded,  could  not  be 
used  to  defeat  or  qualify  the  effeot  of  the 
deed  to  the  grantee  as  against  his  weditors. 
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Not- 


Bankr.  Rep.  369,  112  Fed.  308;  Re  Garce- 
wich,  53  C.  a  A.  SIO,  8  Am.  Bankr.  Rep.  149, 
116  Fed.  87;  MueUer  v.  Nugent,  184  U.  8. 
1,  46  L.  ed.  405,  22  Sup.  Ct.  Rep.  269,  7  Am. 
Bankr.  Rep.  224;  Re  Rodgers,  60  C  C.  A. 
667, 11  Am.  Bankr.  Rep.  79,  126  Fed.  169. 

Whatever  interest  the  estate  of  Joseph 
Deschenes,  the  bankrupt,  had,  or  the  trustee 
■«  representing  the  creditors  acquired,  passed 
to  the  plaintiff. 

Wood  V.  Chapin,  13  N.  Y.  609,  67  Am. 
Dec.  62;  Lacustrine  Fertilizer  Co.  t.  Lake 
GuanO'  &  Fertilizer  Co.  82  N.  Y.  476;  Cole 
T.  Gcurlay,  79  N.  Y.  627;  East  v.  Pugh, 
71  Iowa,  162,  32  N.  W.  309;  Hayes  v.  Nourse, 
114  N.  y.  595,  11  Am.  St.  Rep.  700,  22  N.  E. 
40;  Pierce  t.  Faunce,  47  Me.  607;  Bell  v. 
Twilight,  18  N.  H.  159,  46  Am.  Dec  367; 
Pringle  v.  Dunn,  37  Wis.  449,  19  Am.  Rep. 
772;  Qraig  t.  Zimmerman,  87  Mo.  476,  56 
Am.  Rep.  466;  Doyle  t.  Wade,  23  Fla.  90, 
11  Am.  St.  Rep.  334,  1  So.  616;  Moore  t. 
Allen,  26  Colo.  197,  77  Am.  St.  Rep.  266,  57 
Pac  698;  Ryan  ▼.  Staples,  23  C.  G  A.  661, 
40  U.  S.  App.  748,  78  Fed.  663;  Red  River 
Valley  Land  &  Invest.  Co.  ▼.  Smith,  supra; 
Gunnison  County  v.  E.  H.  Rollins  &  Sons, 
173  U.  S.  255,  27«,  43  L.  ed.  689.  698,  19  Sup. 
Ct  Rep.  390. 

Messrs.  Gray  &  Casey,  for  respondents: 

Our  statute  did  not  then  protect  creditors, 
either  general,  attaching,  or  judgment. 

2  Dembitz,  Land  Titles,  {  134;  Tex.  Rev. 
Stat.  art.  4332,  footnote;  Stephens  v.  Keat- 
ing (Tex.)  17  S.  W.  37;  Minn.  Stat.  1894, 
f  4180;  24  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
126;  Murphy  v.  Flankinton  Bank,  13  a  D. 
601,  83  N.  W.  575;  Columbia  Bank  v.  Jacobs, 
10  Mich.  349,  81  Am.  Dec.  792;  Wolf  v. 
Theresa  Village  Mut.  F.  Ins.  Co.  115  Wis. 
402,  91  N.  W.  1014;  Bryan  v.  Traders'  Ins. 
Co.  145  Mass.  389,  14  N.  E.  454;  Sun  Fire 
Office  V.  aark,  53  Ohio  St.  414, 38  L.R.A.  662, 
42  N.  E.  248. 

The  assignee  in  bankruptcy  took  title  to 
the  bankrupt's  property  subject  to  all  equi- 
ties. 

Yeatman  v.  New  Orleans  Sav.  Inst.  95  U. 
8.  764,  24  L.  ed.  689;  Stewart  v.  Piatt,  101 
U.  S.  731,  26  L.  ed.  816;  Donaldson  v.  Far- 
well,  93  U.  S.  631,  23  L.  ed.  993;  Bush,  Bank- 
ruptcy, 392,  398;  Collier,  Bankruptcy,  408; 
Loveland,  Bankruptcy,  285;  6  Cyo.  Law  & 
Proc  p.  352. 

A  mortgagee,  after  payment  in  full  of  the 
indebtedness  secured  by  his  mortgage,  not 
only  no  longer  has  any  interest  in  the  sub- 
ject of  the  mortgage,  but  lays  himself  liable 
to  a  penalty  if  he  refuses  to  execute  a  sat- 
isfaction on  demand. 

Rev.  Codes,  SS  3792,  3797,  4724;  Krone- 
busch  V.  Raumin,  6  Dak.  243,  42  N.  W.  656; 
Decker  v.  Decker,  64  Neb.  239,  89  N.  W.  796; 
6L.R.A.(N.S.) 


McMillan  v.  Richards,  9  Cal.  366,  70   Am 
Dec.  655;   1  Jones,  Mortg.  S  889. 

Young,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  brought  this  action  to  de- 
termine adverse  claims  to  160  acres  of  land 
situated  in  Walsh  county.  The  complaint, 
which  is  in  the  statutory  form,  allies  that 
the  plaintiff  is  the  owner  of  the  premises, 
and  that  the  defendants  claim  certain  es- 
tates or  interests  in,  or  liens  or  enciun- 
branees  upon,  the  same,  adverse  to  the 
plaintiff,  and  prays  that  they  be  required  to 
set  theip  forth  and  tliat  their  validity  and 
priority  be  determined.  The  defendants  an- 
swered, setting  out  their  several  claims  to 
the  premises.  The  issues  presented  by  the 
answers  were  fully  covered  by  the  findings. 
The  trial  court  found  that  the  plaintiff  is 
the  owner  of  the  premises  free  from  all  liena 
and  encumbrances  claimed  by  the  defend- 
ants, except  a  mortgage  for  $1,210  in  favor 
of  the  defendant  Harris,  the  validity  of 
which  was  confirmed.  In  all  other  respect* 
the  findings  were  adverse  to  the  defendants. 
The  plaintiff  has  appealed  from  the  judg- 
ment, and  assigns  error  upon  the  judgment 
rolL 

It  is  contended  that  th«  trial  ooort  erred 
in  sustaining  the  Harris  mortgage.  The 
facts  essential  to  a  review  of  this  question 
are  as  follows:  On  December  20,  1889,  the 
land  in  question  was  owned  by  one  Honors 
Savard.  On  that  date  Savard  and  wife  exe- 
cuted and  delivered  a  conveyance  of  the 
same  to  one  Joseph  Deschenes,  which  con- 
veyance, although  in  form  a  warranty  deed, 
was  given  for  security,  and  was,  as  between 
the  parties,  a  mortgage.  No  written  de- 
feasance waa  executed,  acknowledged,  and 
recorded.  On  December  12,  1900,  Deschenes 
was  adjudged  a  bankrupt,  and  one  R.  B. 
Griffith  was  made  trustee.  Savard  had  paid 
to  Deschenes  his  entire  indebtedness  prior 
to  the  tatter's  failure.  On  March  26,  1901, 
Griffith,  as  trustee,  executed  and  delivered 
a  deed  of  the  premises  to  the  plaintiff.  On 
December  10,  1901,  Savard  gave  his  prom- 
issory note  to  the  defendant,  C.  A.  Harris, 
for  $1,210,  and  gave  a  mortgage  upon  the 
premises  in  question  to  secure  it.  The  note 
was  given  for  a  pre-existing  indebtedness 
which  Savard  owed  to  the  defendant  bank, 
and  both  the  note  and  the  mortgage  were 
for  the  bank's  benefit.  Subsequently  and 
on  April  16,  1903,  Savard  executed  a  quit- 
claim deed  of  the  premises  to  the  plaintiff. 
All  of  the  instruments  referred  to  were  re- 
corded at  or  about  the  date  of  their  execu- 
tion. The  plaintiff  had  actual  notice  whea 
he  purchased  from  the  trustee  that  the  con- 
veyance to  Deschenes  weui  for  security. 
Both  Harris  and  the  bank  had  actual  notie«i 
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of  the  trustee's  deed  to  the  plaintiff  when 
the  mortgage  to  Harris  was  executed  by 
Savard.  It  does  not  appear  that  Desche- 
nes's  creditors  had  actual  notice  that  the 
conveyance  which  he  had  received  from  Sa- 
vard  was  other  than  what  it  purported  to 
be^  i.  e.,  an  absoIut«  conveyance. 

From  these  facts  the  trial  court  found 
that  the  Harris  mortgage  is  a  valid  lien. 
There  is  no  question  as  to  the  correctness 
of  the  finding  that  the  plaintiff  has  the  le- 
gal title  of  the  premises,  and  this  is  true, 
whether  Savard's  conveyance  to  Beschenes 
be  given  effect  either  as  an  absolute  con- 
veyance of  title  or  a  mortgage  merely  cre- 
ating a  lien;  for,  as  already  stated,  the 
plaintiff  holds  under  two  deeds,  one  from 
Savard,  who  concededly  was  the  owner 
prior  to  his  conveyance  to  Deschenes,  and 
the  other  from  Deschenes's  trustee  in  bank- 
ruptcy, who  had  succeeded  to  whatever 
right  or  title  the  bankrupt  had  in  the  prem- 
ises. The  plaintiff  owns  the  legal  title  in 
any  event.  The  only  question  is  whether 
it  is  subject  to  the  Harris  mortgage,  and 
this,  it  will  be  seen,  depends  entirely  upon 
the  effect  to  be  given  to  Savard's  convey- 
ance to  Deschenes.  If  it  be  held  valid  and 
effective  as  a  conveyance  of  title,  it  follows 
that  the  mortgage  subsequently  executed 
by  Savaj-d  to  Harris  does  not  constitute  a 
lien.  But  if,  on  the  other  hand,  it  be  given 
effect  for  what  it  really  was,  as  between 
the  parties,  a  mere  mortgage,  and  not  a 
conveyance  of  title,  in  that  event,  the  legal 
title  remaining  in  Savard,  his  mortgage  to 
Harris  created  a  valid  lien,  and  was  prop- 
erly sustained  by  the  trial  court.  It  is  con- 
ceded that  the  trustee  did  not  in  fact  ac- 
quire title  to  the  premises  through  Des- 
chenes; and  this  must  be  true,  for  Des- 
chenes had  no  title  to  which  he  could  suc- 
ceed. He  merely  had  a  lien,  and  this  had 
been  discharged  prior  to  the  trustee's  ap- 
pointment. But  the  appellant's  position  is 
that  the  trustee  succeeded,  not  only  to  the 
rights  of  the  bankrupt,  but  also  to  the 
rights  of  the  creditors  of  the  bankrupt,  and 
that  as  to  them,  and  therefore  as  to  him  as 
their  representative,  the  true  nature  of  Sav- 
ard's conveyance  U>  the  bankrupt  cannot  be 
shown,  but  must  be  held  to  be  what  it  pur- 
ports to  be;  i.  e.,  an  absolute  conveyance 
of  title.  If  this  view  be  sustained,  it  is  ap- 
parent that  the  trustee's  deed  was  effective 
as  a  conveyance  of  title,  and  the  Harris 
mortgage  is  a  nullity.  In  our  opinion  this 
contention  cannot  be  sustained.  It  is  based 
upon  §  4730,  Rev.  Codes  1899,  which  reads 
as  follows:  "When  a  grant  of  real  prop- 
erty purports  to  be  an  absolute  cooveyenoe, 
but  is  intended  to  be  defeasible  on  the  per- 
formance of  certain  conditions,  such  grant 
is  not  defeated  or  affected  as  against  any 
6L.R.A.(N.S.) 


person  other  than  the  grantee  or  his  heirs 
or  devisees  or  persons  having  actual  notice, 
unless  an  instrument  of  defeasance,  duly 
executed  and  acknowledged,  shall  have  been 
recorded  in  the  office  of  the  register  of 
deeds  of  the  county  where  the  property  is 
situated." 

It  is  contended  that,  under  the  terms  of 
this  section,  a  general  creditor  has  a  right 
to  stand  upon  the  form  of  a  conveyance 
executed  to  his  debtor  regardless  of  its  true 
nature,  when  a  defeasajioe  has  not  been  ex- 
ecuted, acknowledged,  and  recorded  as  re- 
quired by  the  above  section;  and  that  as 
to  him  it  cannot  be  defeated  or  affected. 
The  crucial  question  is  whether  creditors 
are  within  the  protection  extended  by  this 
section.  It  is  clear  to  us  that  they  are  not. 
The  purpose  of  the  section  is  to  dechu-e  the 
consequences  which  will  follow  the  failure 
to  execute  and  record  a  defeasance  in  con- 
nection with  a  conveyance  which  is  abso- 
lute in  form,  but  is  intended  to  be  defeasi- 
ble. The  result  is  that  the  conveyance  shall 
not  be  defeated  or  affected  "as  against  any 
other  person  than  the  grantee,  or  Els  heirs 
or  devisees,  or  persons  having  actual  no- 
tice." Grantees,  heirs,  devisees,  and  per- 
sons having  "actual  notice"  are  in  express 
terms  excluded  from  the  protection  of  this 
section,  and  it  is  declared  that  as  to  "any 
person  other  than"  those  excepted  the  con- 
veyance "is  not  defeated  or  affected,"  un- 
less a  defeasance  is  "executed,  adcnowl- 
edged,  and  recorded."  Counsel  for  appellant 
contend  that,  in  construing  this  section, 
"we  must  give  the  language  used  its  ordi- 
nary meaning,  except  where  words  and 
phrases  have  been  interi»«ted  by  the  legis- 
lature," and  that,  observing  this  statutory 
rule,  "an  absolute  grant,  though  intended 
merely  aa  security,  can  no  more  be  defeated 
as  against  creditors  of  the  grantee  than  it 
can  be  defeated  as  against  purchasers  for 
value  from  the  grantee.  .  .  .  The  words 
in  this  section,  to  wit,  'Any  other  person 
than  .  .'  .  ,'  etc.,  embrace,  include,  and 
comprehend  creditors  of  the  grantee  just  as 
certainly  and  plainly  as  they  embrace,  in- 
clude, and  comprehend,  purchasers  for  value 
from  the  grantee."  There  can  be  no  doubt 
that  the  language  of  this  section,  standing 
and  considered  alone,  without  reference  t^ 
other  sections  relating  to  the  same  sub- 
ject, would  include  creditors  within  its  pro- 
tection, and,  indeed,  all  persons  save  those 
expressly  excluded,  whether  creditors  or 
not.  It  is,  however,  a  cardinal  rule  of  stat- 
utory construction  that  a  statute  must  be 
construed  in  connection  with  all  other  stat- 
utory i^ovisions  relating  to  the  same  sub- 
ject-matter. 2  Sutherland,  Stat.  Constr. 
2d  ed.  S  368;  Wishek  v.  Becker,  10  N.  D. 
63,  84  N.  W.  690.    Applying  the  foregoing 
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rule,  it  is  apparent  that  creditors  are  not 
included.  The  section  in  question  is  part 
of  the  recording  laws  relating  to  real  es- 
tate. It  declares  the  effect  of  a  failure  to 
record  a  defeasance.  Other  sections  declare 
the  effect  of  recording  and  the  failure  to 
record  conveyances.  Section  3597  makes 
the  recording  "constructive  notice  .  .  . 
to  all  purchase's  or  encumbrancers  subse- 
quent to  the  recording."  Section  3694  de- 
clares that  every  conveyance  "is  void  as 
against  any  subsequent  purchaser  or  en- 
cumbrancer ...  in  good  faith  and  for 
a  valuable  consideration  whose  conveyance 
is  first  duly  recorded."  Section  4703  pro- 
vides that  a  transfer  may  be  shown  to  be 
a  mortgage^  "except  as  against  a  subse- 
quent purchaser  or  encumbrancer  for  value 
and  without  notice,  though  the  fact  does 
not  appear  by  the  terms  of  the  instnunent." 
And  $  4713  declares  that  "a  mortgage  is  a 
lien  upon  the  property  mortgaged  in  the 
hands  of  everyone  claiming  under  the  mort- 
gagor subsequently  to  its  execution,  except 
purchasers  and  encumbrancers  in  good  faith 
without  notice  and  for  value,"  etc.  It  is 
thtis  seen  that  subsequent  purchasers  and 
encumbrancers  are  elsewhere  expressly 
named  as  the  persons  to  whom  notice  is  im- 
parted by  a  recorded  conveyance,  and  who 
are  protected  by  a  failure  to  record;  and  we 
have  no  hesitation  in  holding  that  it  was 
the  legislative  intent,  in  enacting  {  4730,  to 
extend  protection  to  the  same  class  of  per- 
sons,— that  is,  subsequent  purchasers  or  en- 
cumbrancers,— and  that,  in  declaring  that  a 
conveyance  should  not  be  defeated  or  af- 
fected "as  against  any  person"  other  than 
those  expressly  excluded,  "any  person"  must 
be  understood  as  meaning  any  person  en- 
titled to  the  protection  of .  the  recording 
laws,  namely,  subsequent  purchasers  or  en- 
cumbrancers. This,  in  substance,  was  the 
conclusion  reached  by  the  supreme  court  of 
South  Dakota  under  the  same  statutory 
jwovisions,  and  we  think  the  conclusion  is 
sound.  Murphy  t.  Plankinton  Bank,  1?  8. 
D.  501,  611,  83  N.  W.  676.  Other  courts, 
under  statutes  substantially  the  same,  have 
reached  a  like  result.  Columbia  Bank  t. 
Jacobs,  10  Mich.  349,  81  Am.  Dec.  792;  Wolf 
V.  Theresa  Village  Mut.  F.  Ins.  Co.  116  Wis. 
402,  91  N.  W.  1014.  Some  courts  have  held 
that  the  creditors  are  protected  against  an 
unrecorded  defeasance.  Such  decisions  will 
be  found  to  rest  either  upon  statutes  ex- 
pressly protecting  creditors,  or  under  a  set- 
tled policy  of  interpretation  which  mcludes 
creditors.  See  Ives  v.  Stone,  61  Conn.  446; 
Stephens  v.  Keating  (Tex.)  17  S.  W.  37. 
These  decisions  have  no  application  in  this 
state,  or  under  the  statutes  of  this  state 
as  they  existed  when  this  transaction  oc- 
curred. Section  4730,  supra,  which  is  the 
«Ii.R.A.(N.S.) 


governing  section,  and  the  section  preced- 
ing it,  are  the  only  ones  relating  to  the  ef- 
fect of  a  failure  to  record  a  defeasance,  and 
their  provisions,  in  our  opinion,  do  not  con- 
flict with  the  provisions  of  any  other  Code 
chapter  or  article.  Section  81,  Rer.  Codes 
1899,  which  establishes  a  rule  for  the  ad- 
justment of  conflicting  provisions,  has,  there- 
fore, no  application. 

As  to  Deschenes,  the  deed  in  question  was 
a  mortgage,  and  this  is  true  as  to  Griffith, 
his  trustee  in  bankruptcy,  who  is  plaintiff's 
grantor.  Plaintiff  had  full  notice  and  knowl- 
edge of  its  true  character,  and  is  not,  there- 
fore, for  the  reasons  above  stated,  within 
the  protection  of  {  4730,  supra.  The  plain- 
tiff's title  was  acqtiired  through  the  quit- 
claim deed  from  Savard,  which  was  given 
after  the  latter  had  executed  the  mortgage 
to  Harris.  It  follows  that  the  mortgage  is 
a  valid  lien,  and  was  properly  sustained  by 
the  trial  court. 

Judgment  affirmed. 

All  concur. 

Petition  for  rehearing  denied  Januarj  27, 
1900. 
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a  S.  JACKSON,  Appt,  ' 

V. 
A.  W.  STEARNS  et  aL 

(—  Or.  — ,  84  Fae.  798.) 

Attorney  and  client — suit  on  contract  not  to 
dismiss  action. 
1.  A  contract  by  a  client  not  to  settle 
a  suit  without  the  consent  of  the  attorney 
bein^  against  public  policy,  a  complaint 
seeking  to  enjom  a  breach  of  such  agree- 
ment does  not  state  a  cause  of  action. 


Case  Note. — ^Dismissal  of  suit  to  defeat 
attorney's  lien  or  claim  to  compensation. — 
An  attorney  who  brings  an  action  imder  a 
contract  for  a  contingent  fee,  and  by  which 
his  client  agrees  not  to  compromise  or  set- 
tle, cannot  question  a  bona  flde  settlement 
or  dismissal  of  the  suit.  X>e  Graffenreid  v. 
St.  Louis  8.  W.  R.  Co.  66  Ark.  260,  50  S.  W. 
272. 

If  however,  a  suit  is  settled  by  the  liti- 
gants collusively  and  with  an  intent  to  de- 
feat the  attorney's  lien  or  claim  to  compen- 
sation, the  court  will  set  aside,  or  refuse  to 
enforce,  the  settlement.  Potter  v.  Ajax  Min. 
Co.  19  Utah,  421,  67  Pac  270;  Young  v. 
Dearborn,  27  N.  H.  324;  Rasquln  t.  Knidc- 
erbocker  Stage  Co.  21  How.  Pr.  293;  Fiseher- 
Hansen  v.  Brooklyn  Heights  R.  Ca  63  App. 
Div.  356,  71  N.  Y.  Supp.  613. 

At  common  law  it  haa  been  the  practic* 
of  the  courts  to  intervene  to  protect  attor- 
neys against  settlements  made  by  their  cli- 
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Pleading — general  demnner. 

2.  A  general  demurrer  to  a  complaint 
will  be  overruled  if  any  part  of  it  states 
facts  sufladent  to  entitle  plaintiff  to  relief. 
Attorney  and  client— dismissal  of  suit — set- 
ting aside.  - 

3.  The  court  may,  for  the  protection  et 
its  oflScer,  set  aside  a  collusive  settlement 
of  a  suit  consummated  pursuant  to  the  in- 
tent of  both  partiea  to  defraud  the  attorney 
out  of  his  compensation,  and  permit  him  to 
proceed  in  the  case  in  the  name  of  his  client 
to  final  determination,  and  ascertain  what  is 
due  him  for  his  services  when  fully  per- 
formed. 

Pleading — bad  faitb. 

4.  An  averment  that  plaintiff  deeded  to 
defendant,  in  settlement  of  the  litigation, 
the  subject-matter  thereof,  valued  at  $3,000, 
for.  a  nominal  consideration,  is  sufficient  to 
raise  the  question  of  intent  to  deprive  plain- 
tiff's attorney  of  his  compensation  and  the 
bad  faith  of  defendant. 

Attorney — setting  aside  dismissaL 

5.  An  attorney  cannot  maintain  an  in- 
dependent suit  to  prevent  the  fraudulent 
dismissal  of  an  action  in  which  he  has  been 
retained  to  deprive  him  of  liis  faes,  but 
should  proceed  with  the  former  suit  not- 
withstanding the  dismissaL 

Same — action  to  set  aside  conveyance. 

6.  An  attorney,  liaving  merely  a  pard 
agreement  for  an  interest  in  land  the  title 
to  which  he  is  employed  to  clear,  cannot, 
upon  the  settlement  of  the  suit  and  convey- 
ance of  the  property  to  defendant,  maintain 
an  action  to  have  the  latter  declared  a  trus- 
tee for  his  benefit,  where  he  never  took  pos- 


session so  Its  to  be  entitled  to  enforce  specific 
performance  of  his  agreement. 

(March  80,  1900.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  Douglas 
County  in  defendants'  favor  in  an  action 
brought  to  enjoin  the  dismissal  of  a  suit 
and  to  set  aside  a  deed  to  real  property. 
A£&nned. 

Statement  by  Hoore,  J.: 

This  is  a  suit  by  C.  S.  Jackson  against  A. 
W.  Steams  and  H.  J.  Wilson,  to  enjoin  the 
dismissal  of  another  suit  ai^d  to  set  aside 
a  deed  to  real  property.  The  complaint  al- 
leges, in  effect,  that  the  defendant  Stearns, 
on  September  22,  1904,  was  the  owner  and 
in  the  possession  of  320  acres  of  land  in 
Douglas  county,  particularly  descricing  it, 
but  that  the  defendant  Wilson  claimed  to 
have  some  interest  therein  which  oonstitated 
a  cloud  on  the  title;  that  Stearns  employed 
plaintiff,  who  is  an  attorney,  to  bring  a 
suit  to  remove  the  outstanding  claim,  rep- 
resenting that  h«  had  a  meritorious  cause, 
and  could  furnish  the  necessary  evidence  to 
subatantiate  his  right,  agreeing  to  give  one 
half  the  real  property  if  a  favorable  decree 
was  secured,  otherwise  na  compensation 
was  to  be  paid,  and  also  stipulating  that  he 
would  not  enter  into  any  other  agreement 
which  would  defeat  the  relief  sought,  or  set- 
tle the  suit  to  be  instituted  without  plain- 


ents  to  cheat  them  out  of  their  costs  or  fees. 
Potter  V.  Ajax  Min.  Co.  supra. 

The  court,  in  Faloonio  v.  Larson,  31  Or. 
137,  3?  LJUL  264,  48  Pac.  703,  said  that  a 
settlement  out  of  court  after  the  action  is 
brought,  if  made  without  the  knowledge  or 
consent  of  the  attorney  for  the  plaintiff,  is 
to  be  viewed  with  suspicion,— espeoJAlly  if 
the  defendant  knows  of  a  contract  giving 
the  attorney  supervisory  control  over  ths 
distribution  of  tne  collection. 

In  Wilber  v.  Baker,  24  Hun,  24,  it  was 
held  that  the  lien  of  an  attorney  for  his  fees 
cannot  be  defeated  by  a  fraudulent  settle- 
ment of  an  action  against  a  sheriff  to  recover 
damages  for  his  faUore  to  return  an  execu- 
tion. 

Where  the  suit  has  been  collusively  com- 
promised and  dismissed,  the  cases  have  gen- 
erally allowed  the  plaintiff's  attorney  to 
proceed  with  the  suit  in  the  name  of  his 
client,  to  final  judgment,  to  fix  his  fees. 
Potter  V.  Ajax  Min.  Co.  tupra;  McDonald  v. 
Napier,  14  Ga.  89;  Jones  ▼.  Morgan,  39  Ga. 
310,  99  Am.  Dec.  458;  Talcott  v.  Bronson,  4 
Paige  501 ;  Wilber  v.  Baker,  supra. 

In  Jones  v.  Morgan,  supra,  the  court  held 
that  the  refusal  of  the  trial  court  to  con- 
tinue a  suit  to  recover  the  value  of  chattels 
after  the  fraudulent  settlement  of  it  by  the 
parties  with  notice  of  the  claim  of  the 
5LJt.A.(NJ3.) 


plaintiff's  attorney  for  his  fees  constituted 
reversible  error. 

Where  an  attorney  bringjs  an  action  for 
damages  for  personal  injtines  sustained  by 
his  ebent,  who  is  financially  irresponsible, 
under  an  agreement  whereby  the  former  is 
to  have  one  half  of  the  recovery,  and  the 
client,  while  the  auit  is  pending,  without 
the  knowledge  of  his  attorney  and  with  the 
intent  to  cheat  him  of  his  rightful  share, 
settles  the  action  with  the  defendant,  who 
has  notice  of  the  attorney's  claim,  and  then 
at  once  leaves  the  country  without  paying 
the  attorney,  the  latter  cannot  maintain  aa 
equitable  action  against  the  defendant  in 
the  negligence  suit  for  the  enforcement  of 
his  claim;  but  his  remedy  is  to  have  the  re- 
lease set  aside  and  then  continue  the  orig- 
inal action  for  its  enforcement.  Fischer- 
Hansen  v.  Brooklyn  Heights  R.  Co.  supra. 

But  an  exception  to  this  rule  allowing  the 
attorney  to  proceed  with  the  suit  to  fix  his 
fees  was  announced  in  Hutchinson  v.  Pettes, 
18  Vt.  614,  in  which  the  court  said  that  the 
right  of  an  attorney  to  continue  the  suit 
has  not  been  extended  beyond  the  case  of  a 
suit  for  the  collection  of  a  debt,  and  usually 
an  undisputed  debt,  and  not  extended  to 
contested  actions  sounding  in  tort,  whera  the 
damages  claimed  were  unliqui^ted. 
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tiff's  oonsent;  that,  relying  upon  such  rep- 
resentations and  contract,  plaintiff  imme- 
diately began  the  suit,  and  while  it  was 
pending  the  parties  thereto  fraudulently 
and  coUusively  settled  their  difficulties,  anj 
Stearns,  for  a  nominal  consideration,  exe- 
cuted a  deed  to  Wilson  of  the  entire  real 
property,  which  is  of  the  yalue  of  $3,000; 
that  Steams,  who  is  insolvent,  is  attempt- 
ing to  dismiss  such  suit,  and,  unless  he  is 
restrained  from  executing  his  endeavor, 
plaintiff  who  is  able,  ready,  and  willing  to 
prosecute  the  cause  to  a  successful  termi- 
nation, will  suffer  irreparable  loss,  to  prevent 
which  he  has  no  plain,  speedy,  or  adequate 
remedy  at  law.  A  demurrer  to  the  com- 
plaint herein,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  suit,  was  sustained,  and,  the  plaintiff  at 
that  time  declining  further  to  plead,  this 
suit  was  dismissed.  He  thereafter  moved, 
however,  to  set  aside  the  dismissal,  and  for 
leave  to  file  an  amended  complaint,  which 
was  tendered;  but  the  motion  was  denied, 
and  he  appeals  from  the  decree  dismissing 
the  suit,  and  from  the  order  refusing  to  per- 
mit an  amended  complaint  to  be  filed. 

Mr.  A.  H.  Crawford  for  appellant. 
Messrs.  J.  C  Fnllerton  and  A.  N.  Orcntt 
for  respondentf^ 

Mooie^  J:,  delivered  the  opinion  of  the 
.court; 

The  question  presented  for  consideration 
is  whether  or  not  the  complaint  states  facts 
sufficient  to  constitute  a  cause  of  suit.  Xo 
decree  had  been  rendered  in  the  suit  brought 
to  remove  the  cloud  from  the  title  when 
Steams  executed  to  Wilson  •  deed  to  the 
premises,  and  at  that  stage  of  the  case  the 
statute  raised  no  lien  as  security  for  attor- 
ney fees.  Bellinger  &,  C.  Comp.  }  1063.  In 
the  absence  of  a  legislative  enactment  regu- 
lating the  matter,  the  rule  is  quite  general 
that,  prior  to  securing  a  judgment  or  a  de- 
cree in  his  favor,  a  party  to  a  suit  or  an 
action  may,  without  the  knowledge  or  oon- 
■ent  of  his  attorney,  compromise  the  dis- 
pute involved,  thereby  preventing  an  attor- 
ney's lien  from  attaching  to  the  money  or 
property  received  by  the  client  in  settle- 
ment. 3  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
466;  4  Cyc.  Law  ft  Proc  p.  900.  Thus,  as 
was  said  by  Mr.  Justice  Andrews  in  Ran- 
dall V.  Van  Wagenen,  116  N.  Y.  527,  12  Am. 
St.  Rep.  828,  22  N.  E.  361 :  "From  the  prin- 
ciple that  there  is  no  lien  until  judgment, 
it  follows  that  it  is  competent  for  the  par- 
ties acting  bona  fide  to  settle  and  discon- 
tinue a  suit  before  judgment,  without  the 
consent  of  the  attorney;  and  he  is  remitted 
to  Us  remedy  against  his  client  for  his  com- 
pensation." A  clause  in  a  contract  stipu- 
6L.R.A.(NA) 


lating  for  the  payment  of  compensation  to 
an  attorn^  for  the  performance  of  service 
in  prosecuting  a  suit  or  action,  and  pro- 
viding that  the  client  shall  not  settle  or 
dismiss  the  proceedings  prior  to  the  rendi- 
tion of  a  judgment  or  a  decree  therein,  when 
the  attorney's  lien  would  attach  by  giving  the 
proper  notice,  is  against  public  policy,  and 
therefore  void.  North  Chicago  Street  R.  Co. 
V.  Ackley,  171  lU.  100,  44  L.R.A.  177,  49  N. 
E.  222;  Davis  v.  Webber,  66  Ark.  190,  46  h. 
R.A.  196,  74  Am.  St.  Rep.  81,  49  S.  W.  822; 
Key  V.  Vattier,  1  Ohio,  132.  The  reason 
assigned  for  this  rule  is  based  on  the  theory 
that  the  interest  of  society  in  maintaining 
peace  demands  the  speedy  settlement  of  con- 
troversies, and  advocates  the  amicable  ad- 
justment thereof;  and,  as  the  desired  har- 
mony would  not  be  promoted  by  denying 
to  a  party  the  right  to  dismiss  a  suit  or  ao- 
tion  without  the  consent  of  his  attorney,  aa 
agreement  by  the  twms  of  which  a  client 
attempts  to  waive  such  right  is  violative 
of  public  policy,  and  therefore  unenforce- 
able.   Ellwood  V.  Wilson,  21  Iowa,  623. 

The  averment  in  the  complaint  of  the 
agreement  not  to  settle  the  controversy 
without  plaintiff's  consent  is  not  a  sufficient 
statement  of  facts  to  constitute  a  cause  of 
suit  on  this  branch  of  the  case.  The  de- 
murrer interposed  in  the  case  at  bar  waa 
general,  and,  if  any  part  of  the  complaint 
herein  states  facts  entitling  the  plaintiff  to 
equitable  relief,  the  diallenge  submitted  to 
his  primary  pleading  for  insufficiraicy  should 
have  been  overruled,  and,  this  being  so, 
that  part  ef  the  complaint  to  which  atten- 
tion has  been  called  may  be  eliminated,  and 
the  remainder  thereof  ctmsidered,  to  deter- 
mine whether  or  not  an  error  was  com- 
mitted in  sustaining  the  demurrer.  Bliss, 
Code  PI.  3d  ed.  |  417;  6  Enc.  PI.  &  Pr.  p. 
346;  Waggy  r.  Scott,  29  Or.  386,  45  Pac. 
774.  Though  a  party  may,  without  the  con- 
sent of  his  attorney,  make  a  bona  fide  ad- 
justment with  the  adverse  party,  and  dis> 
miss  an  action  or  a  suit  before  a  judgment 
or  a  decree  has  been  rendered  therein,  if  it 
appears,  however,  that  such  settlement  was 
collusive  and  consummated  pursuant  to  the 
intent  of  both  parties  to  defraud  the  attor- 
ney, the  court  in  which  the  action  or  suit 
was  pending  may  interfere  to  protect  him, 
as  one  of  its  officers,  by  setting  aside  the 
order  of  dismissal,  and  permitting  him  to 
proceed  in  the  cause,  in  the  name  of  his 
client  as  {daintiff,  to  final  determination  to 
ascertain  what  sum  of  money  or  interest  in 
the  subject-matter,,  if  any,  is  due  him  for 
his  services  when  fully  performed.  Jones 
V.  Morgan,  39  Ga.  310,  99  Am.  Dec  458; 
Randall  v.  Van  Wagenen,  ntpra.  See  also 
the  notes  to  Hanna  v.  Island  Coal  Co.  61 
Am.  St.  Rep.  246,  where  it  is  saids    "Some- 
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timee  s  oonuaive  setUement  is  ma4e  be- 
tweea  the  parties  for  the  purpose  of  de- 
frauding the  attorney  of  his  fee  before  any 
judgment  or  decree  has  been  obtained. 
When  there  is  an  evident  intention  thus  to 
cheat  the  attorney,  and  to  defraud  him  of 
his  rights,  the  proper  course  for  the  attor- 
ney to  pursue  is  to  proceed  with  the  suit  in 
the  name  of  his  client,  notwithstanding  the 
eoUuBive  settlement,  for  the  purpose  of  col- 
lecting his  costs."  See  also,  on  the  same 
subject,  the  notes  to  Cameron  v.  Boeger,  93 
Am.  St.  Rep.  166.  Mr.  Justice  Earl,  in 
Ooughlin  V.  New  York  C.  ft  H.  R.  R.  Co.  71 
N.  Y.  443,  27  Am.  R«ip.  75,  illustrating  this 
principle,  says:  "It  is  certainly  a  general 
rule  that  parties  to  an  action  may  settle 
the  same  without  the  intervention  of  the 
attorneys.  Oenerally,  a  plaintiff  who  has  a 
eause  of  action  against  a  defendant  may 
release  and  discharge  it  upon  such  terms 
as  are  agreeable  to  him.  Thjs  he  may  do 
while  the  action  is  pending,  and  after  judg- 
ment he  may  cancel  and  discharge  the 
judgment.  In  all  this  generally  he  infringes 
upon  no  prfTilege,  and  violates  no  right 
of  his  attorney.  But,  since  the  time  of  Lord 
Mansfleld,  it  has  been  the  practice  of  courts 
to  intervene  to  protect  attorneys  against 
settlements  made  to  cheat  them  out  of  their 
,  costs.  If  an  attorney  has  commenced  an 
action,  and  bis  client  settles  it  with  the 
opposite  party  before  judgment,  coUusively, 
to  deprive  him  of  his  costs,  the  court  will 
permit  the  attorney  to  go  on  with  the  suit 
for  the  purpose  of  collecting  his  eosts."  To 
the  same  effect  is  the  case  of  Falconio  y. 
Larsen,  31  Or.  137,  37  L.RJ^.  264,  48  Pac 
703,  which  was  continued  in  the  name  of  the 
original  plaintiff,  notwithstanding  an  al- 
lied settlement  between  the  parties. 

Before  a  court  will  set  aside  an  order  dis- 
missing a  suit  or  «a  action,  made  upon 
stipulation  of  the  parties,  without  the  con- 
sent of  plaintiff's  attorney,  and  allow  the 
latter  to  proceed  with  tne  cause  in  the  name 
of  hi«  dient,  to  determine  the  amount  of 
fees  due  him,  it  must  appear  that  the  de- 
fendant participated  in  the  fraudulent  in- 
tMit  to  deprive  the  attorney  of  his  com- 
pensation. Courtney  v.  McGavock,  23  Wis. 
619.  When  no  adequate  consideration  is 
given  by  the  defendant  for  the  settlement 
and  discbarge  of  an  action  or  a  suit,  the 
insufficiency  of  the  inducement  to  the  con- 
tract affords  evidence  of  his  bad  faith. 
Young  V.  Dearborn,  27  N.  H.  324.  It  will  be 
remembered  that  the  complaint  alleges  that 
the  value  of  tie  real  property  in  question 
is  $3,000,  and  that  Steams  executed  to  Wil- 
son a  deed  to  the  premises  for  a  nominal 
consideration.  This  is  a  sufficient  averment 
of  the  defendant's  intent  to  deprive  the 
plaintiff   of  his  compensation,  tliereby  im- 


puting  to  Wilson  bad  faith.  Based  on  the 
prima  facie  case  thus  made  by  the  com- 
plaint herein,  was  the  plaintiff  entitled  to 
maintain  an  independent  suit  in  equity  for 
the  relief  to  wliidi  he  is  entitled?  To  avoid 
interminable  litigation,  the  rule  is  quito 
general  that  an  injunction  will  not  be 
granted  to  stay  proceedings  in  another 
equitable  suit  in  the  same  court,  either  upon 
the  application  of  the  parties  to  the  proceed- 
ings to  be  restrained,  their  privies,  or  d 
strangers  thereto,  when  no  reason  is  as- 
signed why  the  relief  desired  was  not  in- 
voked, in  the  prior  suit.  High,  Inj.  4th  ed. 
{  62;  Spelling,  Extr.  Rem.  2d  ed.  M7;  16 
Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  372.  The  text- 
books cited  in  support  of  the  l^gal  principle 
thus  declared  recognize  in  the  same,  or  in 
succeeding  paragraphs,  an  exception  to  this 
rule  in  cases  of  interpleader.  When  a 
plaintiff,  without  the  knowledge  or  consent 
of  his  attorney,  settles  a  pending  suit  witl) 
an  adverse  party,  the  attorney,  by  giving 
distinct  notice  to  the  party  sought  to  be 
charged,  of  his  intention  to  continue  the 
cause  in  the  name  of  his  client  for  the  re- 
covery of  his  fees  only,  may  proceed  with 
the  suit  for  that  purpose  in  such  manner, 
notwithstanding  the  settlement.  The  Sarah 
Jane,  Blatchf.  ft  H.  401,  Fed.  Cas.  No. 
12,348;  Peterson  v.  Watson,  Blatohf.  ft  H. 
487,  Fed.  Cas.  No.  11,037.  This  being  the 
proper  mode  of  securing  the  compensation 
to  wtuch  plaintiff  was  justly  entitled,  he 
could  have  obtained  adequate  relief  in  tne 
original  suit,  in  the  name  of  his  client; 
and  there  was  no  apparent  necessity  for  his 
becoming  a  party  to  the  prior  proceedings 
in  equity  by  intervention  or  by  bringing  an 
independent  suit  as  in  the  case  at  bar.  Thus, 
in  Randall  r.  Van  Wagen<m,  116  N.  Y.  627, 
12  Am.  St.  Rep.  828,  22  N.  E.  361,  a  suit 
having  been  settled  and  discontinued  by 
agreement  of  the  parties  without  the  con- 
sent of  the  plaintiff's  attorn^  therein,  the 
latter  brought  an  independent  suit,  as  in 
the  case  at  bar,  against  the  parties  to  the 
former  proceeding,  to  recover  the  compensa- 
tion stipulated  to  be  paid;  but  the  complaint 
was  dismissed,  the  court  holding  that  the 
attorney  should  have  proceeded  in  the  orig- 
inal suit  in  the  name  of  his  client,  notwith- 
standing the  settlement.  In  speaking  of  the 
method  to  be  pursued  in  such  cases,  Mr. 
Justice  Andrews  says :  "This  is  an  adequate 
remedy,  and,  we  think,  the  exclusive  remedy, 
where  the  suit  has  been  fraudulently  settled 
by  the  parties  before  judgment,  to  cheat  the 
attorney  out  of  his  costs.  We  have  found 
no  case  of  an  equitable  action  to  enforce  the 
inchoate  right  of  an  attorney  under  such 
circumstances,  and  no  such  precedent  ought, 
we  think,  to  be  establidied.  .  .  .  This 
disposes  of  the  action  so  far  as  it  seeks  to 
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enforce,  by  means  of  sn  independent  and 
original  suit,  the  equitable  right  of  the 
plaintiff,  sought  to  be  defeated  by  the  al- 
I^;ed  fraudulent  and  collusive  settlement." 
So,  too,  in  Story  v.  Hull,  143  111.  506,  32  N. 
E.  265,  the  trial  court  dismissed  an  inde- 
pendent suit  instituted  by  an  attorney  to 
recover  compensation  to  which  he  claimed 
to  have  been  entitled  for  services  performed 
in  another  suit,  which  was  settled  by  agree- 
ment of  the  parties  thereto  without  his  con- 
sent. Mr.  Justice  Baker,  in  deciding  that 
case,  observes:  "Said  decree  properly  dis- 
missed the  intervening  petition  of  appellant 
out  of  court,  on  the  ground  that  the'  court 
of  equity  had  no  jurisdiction  of  the  subject- 
matiter  of  such  petition."  In  Williams  v. 
Ingersoll,  «9  N.  Y.  608,  an  attorney  was 
permitted  to  maintain  an  independent  suit 
against  adverse  parties,  to  recover  com- 
pensation due  him  for  services  performed 
in  another  suit  in  which  a  sum  of  money 
was  found  due  from  them  to  his  client  pur- 
suant to  an  award.  Before  this  money  was 
paid,  however,  it  was  sought  to  be  appro- 
priated by  legal  proceedings  instituted 
against  such  client  by  other  parties.  The 
right  of  the  attorney  to  be  paid  out  of  the 
fund  that  he  had  created,  in  preference  to 
others,  was  recognized  on  the  groimd  that, 
U  the  defendants  in  the  independent  suit  had 
not  paid  the  money  to  any  person,  they  were 
stakeholders,  and  came  within  tlie  well- 
recognized  exception  to  the  general  rule 
hereinbefore  adverted  to.  16  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  372. 

We  have  not  overlooked  the  cases  of  Kan- 
sas P.  R.  Co.  J.  Tbacher,  17  Kan.  92,  nor 
Farry  v.  Davidson,  44  Kan.  377,  24  Pao. 
416,  where,  in  the  former  case,  attorneys 
were  permitted  to  maintain  an  independent 
action  against  an  adverse  party  to  recover 
fees  due  from  clients,  who,  without  consent 
of  their  attorneys,  had  settled  tb«  con- 
troversy involved,  and  in  the  latter  case, 
under  similar  conditions,  the  attorneys  were 
denied  the  right  to  proceed  in  the  original 
action  in  the  name  of  their  clients  to  re- 
cover the  compensation  agreed  upon.  In  the 
Kansas  case  first  cited,  a  section  of  the 
statute  of  that  state  is  quoted  in  the  opin- 
ion as  follows:  "An  attorney  has  a  lien 
for  a  general  balance  of  compensation  . 
.  .  upon  money  due  to  his  client,  and  in 
the  hands  of  the  adverse  party,  in  an  action 
or  proceeding  in  wbich  the  attorney  was 
employed,  from  the  time  of  giving  notice 
of  the  lien  to  that  party."  In  construing 
this  provision  in  Kansas  P.  R.  Co.  v. 
Thacher,  lupra,  Mr.  Justice  Brewer  says: 
"Wherever  an  action  is  pending  in  which 
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money  is  due,  tbe  attorney  may  establish 
his  lien."  Our  statute  contains  a  similar 
provision,  to  wit:  "An  attorney  has  a  lien 
for  his  compensation,  whether  specially 
agreed  upon  or  implied,  as  provided  in  this 
section.  .  .  .  (3)  Upon  money  in  the 
bands  of  the  adverse  party,  in  an  action, 
suit,  or  proceeding  in  wbidi  the  attorney 
was  employed,  from  the  time  of  giving  no- 
tice of  the  lien  to  that  party."  Bellinger 
&  0.  Comp.  S  1063.  If  it  be  assumed  that 
the  clause  last  quoted  warrants  such  a  con- 
struction as  was  given  to  the  Kansas  statute 
in  the  cases  mentioned,  the  rule  there 
adopted  cannot  be  invoked  herein,  for  Wil- 
son, the  adverse  party,  did  not  have  any 
money  in  his  hands  belonging  to  Stearns  in 
the  suit  in  which  plaintiflf  was  employed, 
nor  so  far  as  disclosed  by  the  complaint  was 
any  notice  of  lien  ever  given  to  Wilson  as 
the  party  to  be  charged. 

It  will  be  remembered  that  the  relief 
sought  by  plaintiff  in  the  case  at  bar,  in 
addition  to  the  injunction,  was  the  cancel- 
ation of  the  deed  executed  by  Steams  to 
Wilson.  Plaintiff's  contract  with  Steams, 
whereby  it  is  alleged  in  the  complaint  he 
was  to  receive  a  moiety  of  the  land  specified, 
if  he  secured  a  favorable  decree  in  the  orig- 
inal suit,  was  not  evidenced  by  any  writ- 
ing, in  the  absence  of  which  he  secured  no 
estate  or  interest  in  the  premises.  Bellin-' 
ger  &  C.  Comp.  |  793.  Nor  did  he  take 
possession  of  the  land,  so  as  to  be  able  spe- 
cifically to  enforce  the  terms  of  his  agree- 
ment as  against  his  client,  and  hence  he 
oould  not  have  Wilson  declared  a  trustee 
holding  the  legal  title  for  him.  By  pro- 
ceeding in  the  original  suit  against  Wilson 
in  the  name  of  his  client,  plaintiff  might 
possibly  have  been  able  to  recover  compen- 
sation for  his  services,  if  he  oould  have  ob- 
tained therein  the  decree  specified,  but  be- 
cause of  the  insufficiency  of  his  contract 
with  Steams,  he  could  not  secure  a  cancel- 
ation of  the  deed  executed  by  his  client  te 
Wilson.  The  plaintiff  was  therefore  not  en- 
titled to  any  part  «f  the  relief  demanded  in 
the  complaint  herein,  and  no  error  was  oom- 
mitted  in  sustaining  the  demurrer  thereto. 
The  amended  complaint  states  facts  relied 
upon  with  greater  particularity  than  the 
original  pleading;,  but,  ss  the  averments 
thereof  are  insufficient  to  entitle  plaintiff 
to  the  equitable  relief  invoked,  the  court  did 
not  abuse  its  discretion  in  refusing  to  per- 
mit the  amended  complaint  to  be. filed. 

It  follows  from  these  considerations  that 
the  decree  should  be  affirmed,  and  it  is  to 
ordered. 
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WISCONSIN  SUPREME  COURT. 
JOSEPH  ROSENHEIMER,  Appt., 

V. 

HENRY  KRENN  et  &1.,  Reapts. 
(126  WU.  617,  106  K.  W.  20.) 

Sale — notice  of  debts — duty  of  pnrchMer. 

1.  Notice  of  the  rights  of  ao  unsecured 
creditor  before  full  payment  of  the  pur- 
chase money  On  a  sale  not  intended  by 
either  party  to  hinder  or  delay  creditors 
does  not  destroy  the  bona  fldee  of  the  pur- 
chaser as  to  such  unpaid  portion,  or  charge 
him  with  the  duty  ot  applying  it  upon  the 
debt. 

Same — inadequate  consideTation — ^purchaser, 
trustee. 

2.  Sale  of  property  in  a  bona  flde  orig- 
inal transaction  of  bargain  and  sale  at  a 
price  Icnown  by  both  vendor  and  vendee  to 
be  below  its  true  value  would  seem  not  to 


be  sufficient  to  charge  the  purchaser  as 
trustee  for  the  difference  between  price  and 
value,  in  favor  of  creditors  of  the  vendor. 
Same — discrepancy  in  value. 

3.  A  sale  for  $13,000  on  property  rea- 
sonably worth  $16,200  does  not  show  such 
a  discrepancy  between  price  and  value  as 
to  bring  it  within  the  rule  which  charges 
the  purchaser,  in  some  instances,  as  trustee 
for  creditors,  as  to  the  dffference  between 
price  and  value, — especially  where  the  sale 
must  be  made  in  haste  and  upon  a  restrict- 
ed market. 

Costs— distinct  bills. 

4.  The  taxation  of  c  separate  bill  of 
costs  in  favor  of  each  of  two  defendants 
whose  defenses  involve  to  some  extent  dis- 
tinct issues  of  fact  and  questions  of  law  is 
not  error  because  they  appear  by  the  same 
attorney. 

Same — what-  taxable. 

6.  The  discretion  of  the  trial  court  in 
taxing  all  the  folios  of  the  findings  against 


Case  Note. — When  will  a  purchaser  of 
property  for  less  tnan  its  value,  without 
fraudulent  intent,  be  regarded  as  a  trustee 
for  creditors. — The  court,  in  Rosenheimeb 
V.  Kbbitn,  indulges  in  some  criticism  of  the 
doctrine  that,  where  property  is  sold  for  a 
notably  inadequate  price,  the  transaction, 
to  the  extent  of  the  difference,  will  be  re- 
garded as  void  as  to  creditors,  and i  ques- 
tions its  applicability  to  eases  of  bargain 
and  sale  where  no  actual  fraud  was  intend- 
ed by  the  grantor.  To  determine  the  extent 
to  which  this  criticism  is  well  foimded,  a 
consideration  of  the  theory  of  the  doctrine 
becomes  necessary. 

With  respect  to  the  first  of  the  classes 
into  which  the  court  divides  the  cases,  where 
an  actual  donation  is  understood  and  intend- 
ed, no  question  is  made.  Equity  will  not 
tolerate  the  idea  that  a  man  may  give  away 
his  property  to  the  detriment  of  his  cred- 
itors. As  it  has  been  tersely  expressed,  a 
man  must  be  just  before  he  may  be  gen- 
erous. 

In  the  second  class  of  cases,  where  prop- 
erty is  transferred  in  payment  of  an  ante- 
cedent debt,  the  creditor,  who  usually  is  in 
a  situation  to  take  advantage  of  the  neces- 
sities of  the  debtor,  obtains  not  only  a 
preference  over  other  creditors  by  the  pay- 
ment of  his  debt  in  full,  but  also  secures  a 
portion  of  the  estate  which  would  otherwise 
be  devoted  to  the  payment  of  others,  which 
equity  properly  regards  as  unconscionable. 

The  underlying  principle  of  these  two 
classes  of  cases  is,  as  may  be  perceived,  that 
a  debtor's  property,  except  that  nortion  in 
excess  of  what  is  necessary  to  pay  creditors, 
is  regarded  in  equity  as  a  trust  fund  for 
the  payment  of  debts.  So  long  as  his  abil- 
ity to  satisfy  his  creditors  is  not  shown  to 
have  been  thereby  impaired,  a  man  may  do 
as  he  pleases  with  his  property ;  but  as  soon 
as  it  becomes  no  more  than  enough,  it  is  no 
longer  to  be  regarded  as  absolutely  his,  and 
his  legal  title  thereto  becomes  affected  by 
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the  equities  of  the  creditors,  the  persons  to 
whom  it  really  belongs. 

Why  is  not  this  principle  equally  appli- 
cable to  cases  of  bargain  and  sale,  where 
the  purchaser  obviously  reduces  the  amount 
available  to  creditors,  though  no  actual 
fraud  is  intended?  Its  theoretical  basis  is 
not  that  fraud  is  a  vitiating  element  of  the 
transaction,  but  that  the  amount  of  an  in- 
solvent estate  may  not  be  diminished, — an 
instance  of  equitable  prevailing  over  legal 
rij^ts. 

The  idea  put  forth  in  the  Rosenheimeb 
Case,  that  a  fraudulent  purpose  in  the 
grantor  is  essential  to  the  applicability  of 
the  doctrine  under  discussion  to  cases  of 
bargain  and  sale,  seems  to  have  been  de- 
rived from  a  consideration  of  the  effect  of 
inadequacy  of  consideration  from  a  legal, 
as  distinguished  from  an  equitable,  stand- 
point. In  law,  it  is  familiar  doctrine  that 
inadequacy  of  consideration  is  a  badge  of 
fraud,  a  circumstance  which  may  be  con- 
sidered as  tending  to  show  an  actual  intent 
to  perpetrate  a  fraud.  Although  in  some 
cases  gross  disparity  between  the  consider- 
ation and  the  value  has  been  held  sufficient 
evidence  of  actual  fraud,  the  preponderance 
of  authority  is  the  other  way.  And  such 
disparity  is  regarded  as  giving  the  purchaser 
notice  of  the  vendor's  fraudulent  intent,  so 
that  he  will  be  deemed  to  participate  there- 
in. (See  exhaustive  note  in  32  L.R.A.  33, 
on  participation  by  purchaser  in  fraud  of 
vendor  which-  will  invalidate  transfer  for 
good  consideration  as  against  the  vendor's 
creditors.)  Where  actual  fraud  is  thus  es- 
tablished, the  law  avoids  the  conveyance, 
and  the  purchaser  loses  both  the  property 
and  the  purchase  price. 

The  difference  between  the  results  following 
inadequacy  of  consideration  in  law  and  in 
equity  is  stated  by  the  United  States  Su- 
preme Court  in  Clements  v.  Moore  (Clements 
V.  Nicholson)  8  Wall.  299,  18  L.  ed.  786,  as 
follows:    "When  the  fact  of  fraud  is  estab- 
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a  creditor  seeking  to  set  aside  a  sale  as  a 
fraud  on  him  will  not  be  interfered  with  be- 
cause it  also  involves  finding  in  a  proceed- 
ing by  the  vendor  to  set  aside  the  transac- 
tion as  a  fraud  on  him,  where  substantially 
none  of  the  facts  and  circumstances  passed 
upon  in  them  are  not  relevant  to  the  issues 
raised  by  him. 

(Januaxy  9,  1906.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Washington 
County  in  favor  of  defendants  in  a  suit  to 
aet  aside  *  sale  aa  in  fraud  of  creditors. 
Affirmed. 

Statement  by  Dodge,  j.: 

The  defendant  Henry  Krenn  was  the 
owner  of  a  farm  of  220  acres  in  -Washington 
county,  together  with  a  considerable  amount 
of  personal  property,  consisting  of  live  stock, 
farm  machinery,  and  crops.  On  August  10, 
1001,  he  stated  to  the  defendant  Frank  Day 


his  desire  to  dispose  of  the  same,  because  he 
found  his  continued  existence  in  the  neigh- 
borhood unpleasant,  owing  to  gome  suspicion 
of  his  complicity  in  the  murder  of  one  Gehl, 
which  had  occurred  about  a  month  previous. 
After  some  discussion  as  to  a  .proper  price, 
be  agreed  upon  $16,000  as  a  price  for  the 
farm  and  personal  property,  and  on  the  same 
day,  to  protect  said  Day  in  his  efforts  to  find 
a  customer,  gave  him  a  written  option  for 
ninety  days  at  $15,000.  On  the  12th  of  Aug- 
ust, 1901,  Day  visited  said  farm  and  a  trans- 
action took  place,  as  to  which  is  the  princi- 
pal dispute  in  this  case,  resulting  in  the  sale 
of  said  farm  and  personal  property  to  Day  for 
$13,000;  such  sale  being  induced  by  the  anx- 
iety of  Krenn  to  immediately  leave  the  coun- 
try in  order  to  escape  warrant  of  arrest, 
which  he  had  been  led  to  believe  would  be 
issued  within  twenty-foiur  hours.  Such  sale 
was  subject  to  mortgages  for  $5,900  and  ao- 
crued  interest;  $1,800  of  the  purchase  price 
was  paid  immediately  to%lrenn,  and  the  rest. 


ished  in  a  suit  at  law,  the  buyer  loses  the 
property  without  reference  to  the  amount 
or  application  of  what  he  has  paid;  and  he 
can  have  no  relief  either  at  law  or  in  equity. 
When  the  proceeding  is  in  chancery,  the 
jurisdiction  exercised  is  more  flexible  and 
tolerant.  The  equity  appealed  to — ^while  it 
•cans  the  transaction  with  the  severest 
■emtiny — looks  at  all  the  facts,  and,  giving 
to  each  one  its  due  weight,  deals  with  the 
subject  before  it  according  to  its  own  ideas 
of  right  and  justice.  In  some  instances  it 
visits  the  buyer  with  the  same  consequences 
which  would  have  followed  in  an  action  at 
law.  In  others,  it  allows  a  security  to 
stand  for  the  amount  advanced  upon  it.  In 
others,  it  compels  the  buyer  to  account  only 
for  the  difference  between  the  under  price 
which  he  paid  and  the  value  of  the  prop- 
erty. In  others,  although  he  may  have  paid 
the  full  value,  and  the  property  may  have 
passed  beyond  the  reach  of  the  process  of 
the  court,  it  regards  him  as  a  trustee,  and 
charges  him  accordingly.  Where  he  has  hon- 
estly applied  the  property  to  the  liabilities 
of  the  seller  it  may  hold  him  excused  from 
further  responsibility.  The  cardinal  prin- 
ciple in  all  such  cases  is,  that  the  property 
of  the  debtor  shall  not  be  diverted  from  the 
payment  of  his  debts  to  the  injury  of  his 
creditors,  by  means  of  the  fraud." 

And  in  Boyd  v.  Dunlap,  1  Johns.  Ch.  478,  a 
much-cited  case.  Chancellor  Kent  said:  "I 
do  not  discover,  from  a  view  of  the  plead- 
ings and  proofs,  such  traces  of  actual  and 
direct  fraud  is  to  feel  myself  warranted  in 
directing  the  conveyance  of  the  real  estate  to 
be  delivered  up  and  canceled  as  absolutely 
null  and  void.  .  .  .  The  only  question 
with  me  has  been  whether  the  plaintiffs 
ought  to  be  left  to  their  legal  remedy,  or 
whether  the  case  affords  sufficient  ground 
for  a  limited  interference,  by  allowing  the 
deed  of  the  real  estate  to  stand  as  a  secu- 
rity only  for  such  consideration  as  has  been 
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shown  by  the  younger  Dunlap.  There  ap- 
pears to  be  very  considerable  inadequacy  of 
price,  even  admitting  the  consideration  ex- 
pressed in  the  deed;  and  to  allow  the  deed 
to  stand  as  security  only  for  the  true  sum 
due  w^uld  be  doing  justice  to  the  parties, 
and  granting  a  relief  which  cannot  be  af- 
forded at  law.  A  court  of  law  can  hold  no 
middle  course.  The  entire  claim  of  eat^ 
party  must  rest  and  be  determined,  at  law, 
on  the  single  point  of  the  validity  of  the 
deed;  but  it  is  an  ordinary  case,  in  this 
court,  that  *  deed,  though  not  absolutely 
void,  yet,  if  obtained  under  inequitable  cir- 
cumstances, should  stand  only  as  a  security 
for  the  sum  really  due.  Proof  v.  Hines, 
Gas.  t.  Talb.  Ill;  Grove  v.  Watt,  2  Sch.  & 
Lef.  492.  A  deed  fraudulent  in  fact  is  abso- 
lutely void,  and  is  not  permitted  to  stand  as 
a  security  for  any  purpose  of  reimbursement 
or  indemnity;  but  it  is  otherwise-  with  * 
deed  obtained  under  suspicious  or  inequita- 
ble circumstances,  or  which  is  only  con- 
structively fraudulent.  Sands  t.  Codwise, 
4  Johns.  536,  4  Am.  Dec.  306:  Lord  Eldon 
in  Atty.  Oen.  ▼.  Vigor,  8  Vea.  Jr.  283. 
.  .  .  Nothing  can  be  more  equitable  than 
this  mode  of  dealing  with  these  convey- 
ances, of  such  indecisive  and  dubious  aspost, 
that  they  cannot  either  be  entirely  sup- 
pressed or  entirely  supported,  with  satis- 
faction and  safety." 

And  in  Short  v.  Tinsle:^.  1  Met.  (Ky.)  397, 
71  Am.  Dec.  482;  it  is  said:  "In  respect  to 
the  consideration  of  conveyances,  there  is  an 
important  difference  between  the  way  they 
are  regarded  at  law  and  in  equity.  At  law, 
a  security  or  conveyance  is  wholly  good 
or  wholly  bad;  but  in  equity,  when  a  se- 
curity or  conveyance  is  set  aside  as  con- 
structively fraudulent,  it  is  upheld  in  favor 
of  one  not  guilty  of  any  actual  fraud  to  ths 
extent  of  the  actual  consideration,  and  is 
vacated  only  as  to  the  excess." 

Although  the  restoration  of  the  oonaid- 
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amounting  to  $5,000,  was  to  be  paid  to  his 
wife  aa  soon  a»  abstract  could  be  prepared 
showing  good  title,  to  accomplish  which  Day 
gave  his  judgment  note  for  $3,000,  payable 
on  demand,  to  Mrs.  Krenn,  which  was  lodged 
in  escrow  with  the  scrivener,  Mr.  Rue,  to  be 
delivered  in  case  the  abstract  showed  good 
•title.  Krenn  departed  for  Canada  the  night 
of  the  12th,  taking  with  him  $1,600  of  the 
$1,800  which  had  been  paid.  Day  went  into 
the  possession  of  the  farm,  except  the  house 
■  in  which  Krenn's  family  were  given  permis- 
sion to  remain  until  sale  was  effected.  The 
abstract  was  received  on  the  liih  of  August, 
showed  good  title,  and  said  Day  thereupon, 
at  the  urgent  request  of  Mrs.  Krenn,  paid  the 
•mount  of  his  note  in  certificates  of  depoadt, 
she  consenting  that  a  $1,000  certificate  be 
held  by  Rix  until  the  amount  of  accrued  in- 
terest on  the  mortgages  could  be  ascertained ; 
on  August  14th  $76  of  arrearage  found  to 
exist  upon  one  of  the  mortgages  was  paid 
back  out  of  that   $1,000  certificate.    Mrs. 


Krenn  and  certain  of  her  children  left  th^ 
farm  for  Schleisingerville  three  or  four 
days  later.  She  joined  her  husband  in  Can- 
ada some  six  weeks  later.  On  August  24th 
Day  sold  at  auction  a  considerable  portion  of 
the  personal  property,  and  on  August  27th 
sold  the  farm,  together  with  the  remaining 
personal  property,  to  the  defendant  Joseph 
Schwartz  for  $15,000,  in  part  payment  of 
which  Schwartz  gave  a  mortgage  of  $5,000  to 
the  defendant  James  B.  Day,  a  brother  of 
Frank  Day.  Plaintiff  who  claimed  to  be  an 
unsecured  creditor  of  Heory  Krenn,  caused  a 
writ  of  attachment  to  be  issued  on  August 
I7th,  which,  on  that  day,  the  sheriff,  being 
unable,  as  he  returned,  to  find  personal  prop- 
erty, attempted  to  levy  upon  the  farm,  and 
perfected  such  attempted  levy  on  August  22d 
by  filing  in  the  register's  office  a  copy  of  the 
writ  and  his  certificate  that  he  had  so  at- 
tached. No  defense  being  made  to  the  suit, 
nor  traverse  to  the  attachment,  judgment 
by  default  was  altered  Jantiary-  6,  1902,  for 


eration,  with  interest,  may  not  amount  to 
the  same  thing  as  allowing  a  purchaser  to 
keep  the  property  and  requiring  him  to  ac- 
count for  the  difference  between  price  and 
value  (according  to  the  relation  which  the 
value  of  the  use  may  bear  to  the  interest 
on  the  value  of  the  property) ,  no  rule  can  be 
laid  down  which  will  govern  the  application 
of  the  remedy;  but  each  case  seems  to  rest 
upon  its  peculiar  circumstances.  The  prac- 
tice of  permitting  the  property  to  stand  as 
security  for  the  repayment  of  the  considera- 
tion with  interest  seems  generally  to  pre- 
vail, though  decrees  are  sometimes  miade 
with  the  alternative  that  the  purchaser  may 
retain  the  property  upon  payment  of  the 
amount  of  the  judgment  debt  (see  Boyd  v. 
Dunlap,  tumra:  Alley  ▼.  Connell,  3  Head, 
678). 

That  the  purchaser  should  be  held  as  a 
trustee  appears  to  have  been  the  conclusion 
of  the  court  in  Barrow  v.  Bailey,  S  Fla.  9,  in 
which,  in  view  of  the  inadequacy  of  the 
consideration  and  other  circumstances,  the 
sale  was  held  to  be  constructively  fraudu- 
lent, and  a  decree  was  made  decUiring  the 
purchaser  to  be  a  trustee  of  the  property 
conveyed  to  him:  First,  to  reserve  and  re- 
ceive for  himself  reimbursements  for  the 
sums  of  money  advanced  and  paid  by  him; 
secondly,  to  pay  the  judgment  debt;  and 
lastly,  to  retain  any  overplus  which  might 
then  remain  for  his  own  use  and  benefit. 

In  Gaar  v.  Hart,  77  Iowa,  597,  42  N.  W. 
461,  the  judgment  debtor  had  conveyed  his 
real  estate  to  his  sister-in-law  for  a  consid- 
eration consisting  in  part  of  cash  and  in 
part  of  a  debt  which  was  then  barred  by 
the  statute  of  limitations.  The  court  held 
that,  though  the  evidence  did  not  warrant  a 
finding  that  there  was  any  actual,  fraudu- 
lent intent  on  the  part  of  the  grantee,  the 
conveyance  was  constructively  fraudulent 
to  the  extent  of  the  consideration  covered 
bv  the  debt,  and  that  the  property  might 
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be  subjected  to  the  payment  of  plaintiff's 
judgment  to  that  amount. 

And  in  Columbia  Sav.  Bank  ▼.  Winn,  132 
Mo.  80,  33  8.  W.  467,  it  was  held  that  a  wife 
to  whom  in  good  faith  property  was  coa- 
veyed  by  her  husband  for  a  consideration 
in  part  invalid  as  against  creditors  must  be 
regarded  as  holding  the  property  in  excess  of 
the  legal  consideration  in  trust  for  the  use 
of  the  creditors  of  her  grantor. 

In  Lininger  v.  Eerron,  18  Neb.  450,  2S  N. 
W.  578,  it  was  held  that  property  trans- 
ferred without  actual  fraud,  to  relatives  in 
satisfaction  of  debts,  must  be  deemed  to  be 
held  by  them,  as  to  any  amount  in  excess  of 
their  claims,  as  trustees  for  the  benefit  of 
creditors  of  the  transferrer. 

In  Sntherlin  v.  Mardi,  75  Va.  223,  a  per- 
son against  whoid  the  government  had  ob- 
tained a  large  judgment  which  a  forced  sale 
of  all  his  property  was  not  likely  to  satisfy, 
for  the  purpose  of  obtaining  money  with 
which  to  effect  a  compromise  of  such  judg- 
ment debt,  so  that  it  would  not  embarrass 
his  future  actions,  effected  a  sale  of  his  prop- 
erty for  a  sum  which  was  alleged  to  be  in- 
adequate. The  court,  although  holding  the 
rule  not  applicable  to  the  case  because  there 
was  no  gross  and  palpable  inadequacy  of 
the  price  in  view  of  all  the  circumstances, 
states  the  rule  as  follows:  "But,  whilst  there 
may  be  no  actual  fraud,  it  is  difiScult  to  resist 
the  conclusion  that,  on  principles  of  equity 
and  natural  justice,  the  purchaser,  when  there 
was  a  gross  and  palpable  excess  in  the  value 
of  the  property  at  the  time  of  his  purchase, 
over  and  above  the  price  he  paid  for  it, 
should  be  deemed  to  hold  it  subject  to  the 
amount  he  paid  for  it,  in  trust  for  the  bene- 
fit of  the  creditors  of  his  grantor.  And  this 
would  seem  to  be  a  necessary  corollary  of 
the  doctrine  that  all  of  a  debtor's  property 
is  bound  for  the  satisfaction  of  his  aebts. 
But  the  inadequacy  of  the  price  paid  f<ritt 
must  be  groM  and  palpalde/'_  ^1^^ 


398 


WISCONSIN  SUPREME  COURT. 


jAfl., 


$795.64,  and  levy  made  on  certain  personal 
property  whereby  $250  were  realized,  and 
on  January  I5th  an  execution  under  the 
judgment  was  issued,  reciting  the  attach- 
ment, and  was  placed  in  the  hands  of  the 
sheriff  and  levied  upon  the  above-mentioned 
lands  aa  the  property  of  the  defendant 
Krenn.  Thereupon,  on  or  about  February 
20,  1902,  this  action  was  commenced,  alleg- 
ing such  levy,  and  that  the  conveyance  from 
Krenn  to  Frank  Day  was  fraudulent  and 
with  the  intent  on  the  part  of  both  of  hin- 
dering, delaying,  and  defrauding  the  Krenn 
creditors,  and  that  the  conveyance  to 
Schwartz  and  the  mortgage  to  James  B.  Day 
were  in  furtherance  of  such  intent,  and  were 
received  with  like  intent  by  the  grantees 
(hereof,  and  praying  that  they  be  canceled 
and  set  aside  in  order  to  enable  plaintiff  to 
enforce  the  lien  of  his  attachment  and  execu- 
tion. The  defendants  Frank  and  James  B. 
Day  and  Schwartz  all  denied  any  fraudulent 
intent  by  separate  answers.  Thereupon  the 
defendants  Henry  Krenn,  Theresa  Krenn,  his 
wife,  interposed  a  cross-complaint,  in  which 
they  alleged  that  Frank  Day  obtained  the 
deed  from  them  for  a  grossly  inadequate 
consideration,  by  duress  and  misrepresenta- 
tion and  with  the  intent  to  defraud  and 
cheat  them,  and  that  the  defendants 
Schwartz  and  James  B.  Day  took  their  re- 
spective deed  and  mortgage  with  full  knowl- 
edge thereof,  and  accordingly  prayed  for 
judgment  setting  aside  the  several  convey- 
ances and  for  an  accounting  of  the  proceeds 
of  said  property  as  had  been  disposed  of ;  Uie 
Krenns  also  denying  any  intent  of  hindering, 
delaying,  or  defrauding  creditors  in  the  con- 
veyance to  Frank  Day.  Issue  was  joined 
upon  this  cross-complaint  by  separate  an- 
swers of  the  defendants  Frank  and  James  B. 
Day  and  Schwartz,  and  a  trial  was  had, 
whereupon  findings  were  filed  negativing  in 
great  detail  all  the  contentions  of  either 
plaintiff  or  the  defendants  Krenn;  finding 
that  there  was  no  fraud  or  duress  perpetrated 
on  Henry  Krenn,  and  that  there  was  no  in- 
tent on  th^  part  of  either  Krenn  or  Day  to 
hinder,  delay,  or  defraud  creditors  of  Krenn, 
nor  any  knowledge  on  Day's  part  of  the  ex- 
istence of  any  such  creditors  other  than 
those  secured  by  the  mortgages  which  were 
assumed  by  him;  and  accordingly  judgment 
was  entered  dismissing  the  complaint  and 
the  cross-complaint  of  the  defendants  Krenn. 
From  this  judgment  plaintiff  appeals. 

Messrs.  Sawyer  &  Sawyer  for  appellant. 

Mr.  S.  S.  Barney,  with  Messrs.  Butteifield 
k  Riz,  J.  C   Russell,  and  Pierce,  Lehr,  & 
Moeskes,  for  respondents. 
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Dodge,  J.,  delivered  the  opinion  of  the 
court: 

The  principal  controversy  in  this  case  is 
one  of  fact,  namely,  whether  the  conveyance 
from*Krenn  to  Frank  Day  waa  received  by 
him  with  intent  to  hinder,  delay,  or  de- 
fraud creditors  of  Henry  Krenn,  or  with 
knowledge  of  such  intent  on  Kreun's  part,' 
and  whether  it  was  induced  by  fraud 
and  duress  upon  Krenn.  The  narra- 
tive of  the  transaction  occurring  on  the  12th 
day  of  August,  presented  by  Krenn  and  sev- ' 
eral  of  his  family,  in  which  tJiey  all  con- 
curred with  striking  unanimity  down  to  the 
moet  trivial  details,  was  in  direct  antithesis 
to  that  presented  by  Frank  Day.  That  nar- 
rative is  in  effect  that  Krenn  at  that  time 
had  no  reason  to  apprehend  imminence  of 
criminal  proceedings  against  him  for  the 
murder  of  Gehl,  nor  doubt  of  ability  to  prove 
innocence  by  the  members  of  his  family,  al- 
though there  had  been  such  suspicion  in  th« 
commuikity  as  to  make  his  continued  resi- 
dence there  unpleasant;  that  in  the  early 
morning  of  June  12th  Frank  Day  came  to 
Krenn's  farm,  and,  with  great  manifesta- 
tions of  grief  and  protestations  of  friend- 
ship, told  him  that  a  warrant  was  about  to 
be  issued,  and  within  twenty-four  hours  he 
would  be  arrested  with  'practical  certainty 
of  being  sent  to  Waupun  for  life;  that  b« 
could  place  no  reliance  on  a  defense  resting 
on  the  testimony  of  members  of  his  family; 
that  Waupun  contained  more  innocent  than 
guilty,  and  his  innocence  would  not  avail 
him;  that  he  must  flee  the  country  and  go 
to  Germany  or,  as  well,  to  Canada,  wher* 
he  would  be  safe;  ulso  that  Day  urged,  as 
the  only  means  of  accomplishing  this  result, 
that  Krenn  sell  the  farm  to  him  and  get  the 
money  to  go  aw&y ;  that  he  offered  to  buy  it 
at  $14,000  and,  on  Krenn's  protestation  Uiat 
that  was  not  enough  to  pay  his  many  out- 
standing debts  and  make  any  provision  for 
his  numerous  children,  Day  insisted  that 
such  considerations  should  not  weigh  against 
the  certainty  of  arrest  and  conviction  whioh 
hung  over  him,  and  that  he  could  disregard 
all  but  mortgage  debts ;  th*t  the  family  was 
thrown  into  great  excitement  and  terror; 
that  tears  were  shed  copiously  at  all  times, 
but  finally  Krenn  and  his  wife  were  induced 
to  consent,  and  Day  went  and  got  Mr.  Rix,  an 
attorney  at  Hartford,  to  draw  the  necessary 
papers;  that  the  same  excitement,  weeping, 
and  threat  of  arrest  were  persistent  after 
Rix's  arrival,  and  that  Rix  confirmed  Day's 
statement  that  Krenn  would  be  safe  in  Can- 
ada; that  then  were  executed  the  deed  in 
question,  but  for  the  consideration  of  $13,- 
000  instead  of  $14,000,  Day  insisting  that  he 
would  give  but  $13,000  and  that  Krenn  could 
not  possibly  let  the  matter  of  a  $1,000  stand 
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between  Um  Mid  eecftpe  from  itate  prison. 
They  also  testified  that  at  that  time,  and  in 
the  presence  of  Mr.  Rix,  Kren  reiterated  the 
statements  that  this  was  not  enough,  in  view 
of  the  numerous  unsecured  debts  which 
Krenn  owed.  Further,  that,  as  a  part  of  the 
scheme,  Day  suggested  a  secret  flight  by  de- 
fendant Henry  Krenn  and  his  oldest  son, 
who  was  included  in  the  threat  of  prosecu- 
tion, and  insiflted  that  they  should  go  to  a 
(<emote  corner  of  the  farm  some  two  miles 
»way  and  meet  him  after  daric  that  night, 
to  be  taken  to  West  Bend  to  catch  train  for 
Canada. 

On  the  other  hand.  Day's  narrative  is  to 
the  effect  that,  upon  his  visiting  the  farm 
Monday  morning  for  purpose  of  examining 
it  more  thoroughly  to  enable  him  to  handle 
it  as  a  real-estate  agent  under  the  option 
which  had  been  given  him  on  the  lOth,  he 
was  met  by  Krenn  with  the  statement  that 
Mrs.  Krenn  and  the  girls  had  heard  at 
church  the  day  before  thait  a  warrant  was  to 
be  issued  that  day  for  Krenn's  arrest,  and 
that  he  must  flee  the  country,  he  urged  Day 
to  purchase  the  farm  at  once  under  the  op- 
tion. The  latter,  responding  to  Krenn's  in- 
^ry,  stated  that  he  had  heard  the  same 
story  about  the  issuing  of  warrant,  but  that 
nothing  had  been  heard  of  it  in  Hartford, 
and  that  he  did  not  believe  there  was  any 
foundation  for  it,  since,  if  there  were,  it 
would  probably  be  known  there.  He  also  ob- 
jected strenuously  to  buying  the  property  at 
all,  stating  he  had  no  means  to  buy  it  with, 
and  did  not  want  any  farm;  and,  upon  fur- 
ther solicitation,  said  that  the  only  induce- 
ment upon  which  he  oould  be  brought  to 
consider  it  would  be  a  price  m>  low  i^t  he 
was  sure  to  be  ahle  to  promptly  sell  it  at 
a  good  profit,  as  be  would  have  to  borrow  all 
the  money  and  could  not  take  the  chances  of 
having  to  carry  it  for  any  considerable  time; 
that  he  could  not  think  of  paying  for  it  the 
$15,000,  for  which  he  held  an  option  for 
ninety  daya,  during  which  time  he  had 
hoped  to  find  a  customer,  but  at  last  he  of- 
fered to  give  $13,000  for  it,  whereupon,  aft- 
er protestation  that  it  was  too  little,  and 
acknowledgment  by  Day  that  it  was  not  a 
full  price  for  the  property,  but  all  he  could 
afford  to  give,  Kreun  accepted  and  arranged 
that  $1,800  was  to  be  paid  at  once  to  him 
and  the  rest  to  be  paid  to  Mrs.  Krenn  as 
soon  as  an  abstract  could  be  prepared  and 
delivered  showing  good  title;  that  no  sug- 
gestion was  made  by  Krenn  of  the  existence 
of  any  creditors  other  than  those  holding  the 
mortgages,  and  that  the  existence  of  any 
•uch  creditors  never  occurred  to  Day's  mind 
and  was  wholly  unknown  to  him.  After 
those  terms  had  been  agreed  upon.  Day  pro- 
posed that  they  go  to  town  and  haye  the 
papers  drawn  up;  but  Krenn  insisted  tliat  a 
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scrivener  be  brouj^t  to  the  house.  Day  ae- 
cordingly  went  and  got  Mr.  Rix,  who  had 
tiieretofore  been  acting  as  attorney  for  the 
Krenns  both  in  regard  to  the  charges  of  com- 
plicity in  the  Q^l  murder  and  in  regard  to 
other  business.  At  this  point  Mr.  Rix  takes 
up  the  narrative  and  tells  of  a  course  of 
oondttot  at  the  house  entirely  consistent  with 
the  story  told  by  Day,  and  in  entire  contra- 
diction of  those  differences  related  by  the 
Kroins.  He  says  there  was  no  excitement, 
no  tears,  no  urgency  by  Day  or  assertion  of 
any  peril,  but  that  the  question  was  put  to 
him  by  Krenn  and  bis  wife  whether  he  knew 
of  the  rumor  which  they  had  heard  at  church 
of  the  imminence  of  arrest,  and  that  he  ao- 
sured  Krenn  that,  in  his  best  judgment, 
there  was  no  foundation  for  it,  and  that  he 
stood  in.no  peril,  and  urged  him  above  all 
not  to  think  of  leaving  the  country,  as  it 
would  give  strong  support  to  the  suspicions 
against  him,  also  assured  him  that  it  would 
do  no  good,  for  he  could  be  arrested  in  Can- 
ada, as  well  OS  in  Wisconsin,  advising  him, 
if  he  still  persisted  in  moving  away  from 
the  farm  by  reaalon  of  the  unpleasantness, 
that  he  should  not  go  to.  any  considerable 
distance.  He  also  contradicts  the  Krenns's 
statement  that  any  reference  was  made  in 
those  interviews  to  the  existence  of  debts 
other  than  those  secured  by  the  mortgages. 

Thus  was  presented  to  the  trial  court  two 
theories  of  the  transaction  out  of  which 
sprung  Day's  title,  wholly  inconsistent,  and 
inconsistent  in  such  a  way  that  one  or  the 
other  must  be  a  fabrication  as  to  the  gen- 
eral color  and  character  of  the  eventa  The 
story  of  one  side  convicted  the  otiier  of  wil- 
ful falsity.  The  chodoe  between  the  two  in- 
volved in  a  peculiar  degree  in  this  case  that 
function  of  the  trier  of  facts  which  consists 
in  judging  of  the  personal  obaraoter  and 
credibility  of  the  witnesses.  It  appears  that 
the  Krenns  had  already  been  through  a  liti- 
gation in  the  presence  of  the  same  judge, 
that  Mr.  Rix  was  a  practising  attorney  in 
close  proximity  to  the  judge's  home,  and,  in 
addition  to  this,  and  of  great  weight  under 
the  circumstances,  was  the  appearance  and 
manner  of  the  several  witnesses,  which  can- 
not be  made  to  appear  in  this  court  by  the 
manuscript  record.  Could  we  know  that  all 
the  witnesses  were  of  equal  credibility,  we 
might  find  it  hard  to  say  that  the  teotimony 
of  the  four  or  five  members  of  the  Krenn 
family  did  not  constitute  a  volume  of  evi- 
dence preponderating  over  that  of  the  one 
interested  defendant,  Frank  Day,  although 
he  was  confirmed,  and  they  refuted,  as  to 
many  essential  elements  by  the  attorney  Rix, 
who  was  at  least  free  from  pecuniary  inter- 
est; but,  under  the  rule  so  long  recognized, 
it  would  be  very  dangerous  for  this  court, 
upon  inspection  merely  of  the  written  testi- 
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mony,  to  place  Its  judgment  in  opposition 
to  that  of  the  circuit  judge  who  presided 
tlirough  the  trial,  and  had  superior  knowl- 
edge of  the  character  of  the  witnesses,  and 
«aw  the  manner  in  which  thej  gave  their 
testimony.  In  addition  to  this  direct  con- 
flict of  testimony,  there  are  munerons  cir- 
cumstances of  conduct  and  the  like  of  one 
or  another  of  the  parties  which  are  in  some 
degree  consistent  with  one  theory  of  the 
transaction  and 'inconsistent  with  another. 
It,  of  course,  is  not  the  province  of  this  court 
to  attempt  to  summarize  those;  hut,  as  an 
illustration,  it  may  be  pointed  out  that 
wiien,  as  is  the  fact,  Frank  Day  learned  on 
the  afternoon  of  the  13th  that  one  Jackson 
claimed  to  be  a  creditor  of  Krenn's  he  imme- 
diately went  with  him  to  Mrs.  Krenn  with 
the  expectancy  of  having  her  pay  him  out 
of  the  money  which  she  was  to  receive.  Such 
conduct  would  hardly  be  expected  of  a  man 
who  knew  that  the  transaction  had  been  en- 
tered into  by  Krenn  with  the  purpose  of 
evading  payment  of  such  debts.  Again,  the 
defendant  Day  co-operated  with  Rix  in  an 
effort  to  induce  Krenn  to  change  bis  mind 
about  leaving  the  country,  and,  although 
given  money  for  the  purpose  of  buying  tick- 
ets to  Canada,  bought  them  only  to  Fond  du- 
Lac,  and  brought  Krenn  in  contact  again 
with  Rix  and  with  Rix's  father,  who  seems 
to  be  an  old  acquaintance  of  Krenn's,  both 
of  whom  again  urged  upon  him  the  folly  of 
fleeing  the  couQtry,  and  tried  to  disabuse 
his  mind  of  the  existence  of  any  peril  from 
remaining.  The  court  might,  and  doubtless 
did,  consider  that  conduct  on  the  part  of 
Krenn,  which,  under  some  circumstances, 
would  strongly  suggest  fraud  against  credi- 
tors, both  to  the  court  and  to  a  purchaser, 
was  fully  accounted  for  by  another  motive, 
namely,  that  of  immediate  flight  to  escape 
arrest,  to  which  all  witnesses  testified.  The 
haste,  the  secrecy,  the  assent  to  a  low  price, 
the  dealing  with  the  nearest  buyer  instead  of 
seeking  better  price  elsewhere,  all  fall  in 
■uch  category.  Also  was  significant  the  pay- 
ment of  the  bulk  of  the  money  consideration 
into  the  wife's  hands,  especially  as  it  was  to 
remain  for  a  time  at  least  within  reach  of 
neighborhood  creditors  and  under  circum- 
stances such  that  she  at  least  understood 
she  was  authorized  or  expected  to  pay  honest 
debts  with  it,  for  she  paid  some  9I>400  of 
euch  debts  when  presented;  refusing  to  pay 
plaintiff  because  "they  didn't  owe  him  any- 
thing." Fiirther,  it  should  be  noted  that 
Krenn  himself  denied  any  intent  to  delay  or 
defraud  his  creditors,  but  testified  that  fear 
of  arrest  was  the  sole  motive  of  the  sale, 
which,  by  the  way,  left  him  entirely  solvent 
and  supplied  with  much  more  than  enough 
money  to  pay  all  unsecured  debts  after  de- 
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ducting  the  $1,500  which  he  carried  aw»y 
with  him.  Of  course,  when  the  triai  judge 
concluded  that  the  Krenns  had  deliberately 
testified  to  a  false  and  fabricated  story, 
they  stood  before  the  court  self-impeached 
generally,  and  any  of  their  statements  might 
of  themselves  have  been  given  little  or  no 
weight  as  against  conflicting  evidence. 
Doubtless  there  are  circumstances  which 
could  be  urged  aiS  confirmatory  of,  or  at 
least  consistent  with,  the  other  theory  of  the 
transaction ;  but  all  of  these  were  before  the 
triAl  court,  and  his  finding  discloses  that  the 
various  points  of  dispute  and  all  the  circum- 
stances were  most  carefully  considered  by 
him.  We  are  persuaded,  after  examination 
and  re-examina4iion  of  the  evidence,  and  af- 
ter giving  all  due  consideration  to  the  very 
forcible  and  able  argument  made  by  appel- 
lant's counsel  ia  this  court,  that  we  cannot 
justify  ourselves  in  the  conclusion  that  the 
finding  of  the  trial  court  is  so  against  that 
clear  preponderance  of  evidence  that  we 
must  conclude  that  he  made  a  mistake  of 
law  or  ignored  the  evidence  upon  one  ude. 
These  findings,  establishing  as  they  do  that 
there  was  no  intent  on  the  part  of  either 
Krenn  or  Day  to  hinder,  delay,  or  defraud 
creditors  of  the  former,  the  grounds  upon 
which  a  conveyance  can  be  held  void,  tmder 
I  2320,  Rev.  Stat.  1898,  fail,  and  the  conclu- 
sion follows  that  the  plaintiff,  being  a  mere 
general  creditor,  until  after  the  conveyance, 
has  shown  no  interest  in  the  property  v^iob 
he  can  invoke  aid  from  the  court  to  protect. 
Counsel,  to  avert  such  result,  seek  to  in- 
voke the  doctrine  that,  so  long  as  any  por- 
tion of  the  price  remains  unpaid,  the  pur- 
chaser, however  bona  fide  in  other  respects, 
is  not  so  with  reference  to  the  portion  re- 
maining unpaid  at  the  time  he  receives  no- 
tice of  another's  rights.  Hut  doctrine  may 
be  conceded  full  force  in  its  proper  fleld, 
namely,  where  the  plaintiff  has  a  right, 
legal  or  equitable,  in  the  property  which 
upon  the  facts  as  they  really  exist  is  and 
ought  to  be  superior  to  any  interest  which 
hie  vendor  could  convey  to  the  defendant. 
But  where  a  court  of  equity  will  defeat 
those  rights  in  protection  of  one  who  has 
bought  in  good  faith  and  for  a  valuable 
oonsideration,  there,  since  the  whole  purpose 
is  merely  protection  to  the  purchaser,  courts 
go  no  further  than  the  point  where  he  could 
have  protected  himself.  .  Examples  of  the 
principle  are  found  in  our  recording  stat- 
utes, under  which  are  several  of  appellant's ' 
citations.  '  There  the  true  title  in  favor  of 
the  flrst  grantee  is  cut  off  in  favor  of  the 
second  grantee,  who,  In  reality,  obtains  no 
title  by  his  conveyance.  Again,  if  a  con- 
veyance is  actually  void  because  made  witb 
intent  to  defraud  creditors  so  that  neither 
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Che  first  nor  any  ttibseqneiit  grantee  obtains 
any  title  in  fact  valid  against  creditors,  yet 
file  latter  may  be  denied  enforcement  of 
tbeir  rights  against  the  land  in  favor  of  a 
bona  fide  purchaser  for  a  valuable  consider- 
ation; but,  under  general  equitable  rules, 
such  denial  will  go  no  further  than  is  neces- 
•ary  to  protect  him  in  his  purchase,  which 
aan  be  accomplished  by  requiring  that  he 
pay  them  any  portion  of  the  consideration 
which  he  can  control  at  the  time  he  learns 
•f  their  ri^ts,  unless  some  modification  is 
aeeompliahed  by  statute.  Section  2324,  Rev. 
Stat.  1898;  P<Mn.  £q.  Jur.  3d  ed.  {§  735  et 
aeq.;  Everts  ▼.  Agnes,  4  Wis.  343,  65  Am. 
Dec.  314;  Wynn  v.  Carter,  20  Wis.  Ill; 
Hamlin  v.  Wright,  23  Wis.  491 ;  Nix  v.  Wi»- 
well,  84  Wis.  343,  64  N.  W.  620.  That  doc- 
trine, however,  has  no  application  to  a 
▼alid  sale,  for  there  there  is  no  right  in  an- 
other, legal  or  equitable,  in  the  property; 
tiiere  is  nothing  of  which  a  purchaser  can 
have  notice  to  affect  his  good  faith.  The  ap- 
pellant's contention  would  require  every  pur- 
chaser of  property,  who  learned  at  any  time 
before  completed  payment  that  the  seller 
owed  a  debt,  to  refuse  payment  to  the  vendor 
on  the  chance  that  such  creditor  might 
elect  to  pursue  the  property  sold  instead  ot 
other  assets  of  the  debtor.  Such  doctrine 
would  render  sales  on  credit  unsafe,  and  rel- 
egate the  commercial  world  to  cash  trans- 
action, if  not,  indeed^  prevent  sales  alto- 
gether, by  those  known  to  owe  any  debts, — 
an  obvious  absurdity.  Only  where  there  i« 
intent,  actual  or  constructive,  of  at  least 
one  of  the  parties  to  hinder,  delay,  or  de- 
fraud creditors  does  {  2320,  Rev.  Stat.  1898 
render  the  sale  void.  Since  the  findings 
negative  any  such  intent,  the  sale  was  valid, 
and  no  after  events  could  avoid  it.  If  a 
general  creditor  would  reach  purchase  mon- 
ey due  on  such  a  sale,  he  most  impound  it 
fay  garnishment  or  some  similar  legal 
process. 

There  remains  for  consideration  appel- 
lant's further  contention  that,  whenever 
property  is  sold  for  a  price  known  by  both 
vendor  and  vendee  to  be  less  than  its  true 
value,  the  difference  between  price  and 
value  will  be  deemed  a  voluntary  gift,  void 
as  to  creditors,  and  for  which  even  an  other- 
wise bona  fide  purchaser  will  be  charged  as 
trustee.  Obviously  this  doctrine,  carried  to 
the  extent  of  its  statement,  would  be  sub- 
versive of  any  considerable  commercial  ac- 
tivity, and  preclude  a  purchaser  from  avail- 
ing himself  of  what  he  deemed  a  good  bar- 
gain. Nevertheless,  the  rule  is  so  stated  in 
some  text-books  and  in  some  decisions.  14 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  299 ;  With- 
row  V.  Warner,  66  N.  J.  Eq.  796,  67  Am.  St 
R0p.  601,  36  AO.  1067,  40  Atl.  721;  Fuller 
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V.  Griffith,  91  Iowa,  632,  60  N.  W.  247;  Cok 
V.  Oollis,  109  Iowa,  270,  80  N.  W.  »4S; 
Wiltse  V.  Black,  116  Iowa,  61,  87  N.  W. 
720 ;  Jameson  t.  Dilkiy,  27  Ind.  App.  429,  61 
N.  E.  601;  WortfluDgton  v.  Bullitt,  6  Md. 
198;  Norton  ▼.  Norton,  6  Oush.  624;  Bailey 
V.  Kennedy,  2  Del.  Ch.  12,  20  Am.  Dec.  361. 
On  examination,  these  cases  fall  into  three 
classes:  First,  where  actual  donation  is  un- 
derstood and  intended,  but  something  is 
paid  either  because  the  property  is  greater 
than  the  intended  donation,  as  where  a  farm 
is  given  to  one  son  in  excess  of  his  share 
and  be  pays  a  small  portion  of  its  value  to 
equalize,  or  because  the  donor  must  have  a 
certain  sum  of  money  which  is  measured 
purely  by  that  necessity,  and  not  by  refer- 
ence to  the  value  of  the  property  trans- 
ferred; second,*  where  the  purpose  of  botii 
parties  is  merely  payment  of  antecedent 
debt,  and  courts  have  held  that,  if  payment 
be  accomplished,  all  equities  are  satisfied, — 
a  doctrine  antagonistic  to  many  Wisconsin 
decisions;  and,  third,  in  one  or  two  cases  of 
original  bargain  and  sale,  in  which,  however, 
the  fraudulent  intent  of  the  grantor  has 
been  apparent,  though  not  fully  proved 
to  have  been  shared  by  the  grantee.  In 
those  <»ses  courts  have,  in  somewhat  high- 
handed manner,  substituted  a  new  bargain 
for  the  one  aotoally  made,  with  the  excuse 
that  no  injury  would  be  done  the  purchaser 
if  he  was  protected  in  all  the  money  he  had 
paid,  apparently  forgetting  that,  under  the 
genius  of  our  system  of  law,  the  fruits  of  a 
good  bargain  honestly  made  are  as  mueh 
property  as  the  consideration  money  paid. 
Tins  doctrine  would  seem  repugnant  to  { 
2324,  Rev.  Stat.  1898,  providing  that  mere 
absence  of  valuable  consideration  alone  shall 
not  avoid  a  conv^aooe. 

It  is,  of  course,  in  the  third  das*,  it 
any,  that  the  present  transaction  must  fall; 
for,  obviotisly,  there  was  no  purpose  of  free 
gift  between  the  parties.  Krenn  was  seek- 
ing to  obtain  all  that  be  oould  get  for  kis 
property  in  the  market  to  which  his  eod- 
gency  of  haste  and  secrecy  confined  him. 
Neither  was  there  any  antecedent  debt  at- 
tempted to  be  paid.  But  there  is  lacking 
here  the  element  of  a  fraudulent  purpose  in 
the  grantor  which  was  present  in  the  only 
cited  oases  belonging  to  this  class,  and 
which  we  deem  essential  to  even  an  approx- 
imately soand  basis  for  application  of  the 
doctrine  contended  for.  Then  only  can  tbe 
validity  of  the  sale  be  inquired  into  at  all, 
or  the  good  faith  of  the  purchaser  be  mate- 
rial, for  this  class  of  cases  must  rest  upon 
an  eoctensioB  of  the  doetrine  of  good  faith 
heretofore  discussed.  But,  apart  from  all 
other  reasons,  we  deem  it  plain  that  there 
was  BO  sueh  eztreme  discrepaiu^  between 
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priee  and  value  as  would  render  the  doc- 
trine applicable  enren  according  to  the  au- 
thorities which  support  it.  True,  the  court 
has  found  that  the  property  conveyed  for 
$13,000  was  reasonably  worth  $16,200,  an 
ostensible  inadequacy  of  about  one  fifth, — 
far  leas  than  that  which  in  any  of  the  cases 
dted  has  been  held  sufficient  to  arouse  this 
supervisory  power  of  the  court.  But  "rea- 
sonable worth"  is  an  elastic  term,  especially 
as  to  farm  property.  It  ordinarily  means 
what  may  be  obtidned  by  one  under  no 
pressure  or  compulsion  to  sell  until  he  can 
seek  and  find  a  customer  desiring  to  pur- 
chase. Market  value  varies  with  the  mar- 
ket. It  is  undisputed  that,  at  a  time  when 
Krenn  was  under  no  pressure  of  haste  or 
secrecy,  he  was  willing  to  accept  $15,000, 
free  of  commissions  and  expenses  of  sale, 
and  Day  was  willing  to  risk  a  certain 
amount  of  work,  and  nothing  else,  in  test- 
ing the  existence  of  anyone  desirous  of  buy- 
ing and  the  views  of  such  a  buyer  as  to 
value.  On  June  12th  the  parties  were  in  no 
such  market.  No  ninety  days  of  search  fbr 
a  buyer  could  be  indulged.  Sudt  search, 
even  for  a  few  hours,  could  not  be  extended 
among  people  generally,  for  thereby  the  ap- 
preheuucd  arrest  might  be  precipitated. 
Say,  if  he  purchased,  must  raise  a  large 
■urn  of  money,  perhaps  to  the  embarrass- 
ment of,  or  loss  in,  his  other  enterprises 
and  transactions.  He  must  tie  that  money 
up  in  property  needing  continual  care  and 
attention,  and  he  must  run  the  chances  of 
the  correctness  of  his  judgment  as  to  the 
salability  and  sale  value  of  the  property. 
Inadequacy  is  said  to  exist  only  where  the 
price  is  palpably  less  than  what  the  prop- 
erty could  bring  at  public  sale  in  the  mar- 
ket^— what  the  vendor  would  have  taken 
from  another.  Bump,  Fraud.  Conv.  S  265, 
p.  305.  We  are  not  prepared  to  say  that, 
in  such  situation  as  outlined,  the  price  was 
inadequate,  even  though  the  "reasonable 
worth"  of  the  property  was  as  found  by  the 
cotirt;  certainly  not  in  the  degree  to  war- 
rant a  court  in  acting  aside  a- bargain  made 
by  the  parties  honestly  and  with  no  fraud- 
ulent intent. 

Several  other  propositions  urged  by  appel- 
lant depend  for  their  applicability  upon 
fraudulent  intent  in  one  or  both  of  the  par- 
*it<»  to  tJM  original  conveyance;  V"^  "V 
cononmim  tso  '<^  negation  «£  any  ,.jcfa 
intent  must  be  sustft«.,>i  renders  their  dis- 
cussion unnecessary. 

Complaint  is  made  of  the  taxation  of  a 
separate  bill  of  costs  in  favor  of  each  of  the 
defendants  Day,  who  appeared  by  the  same 
attorneys,  and,  thereby,  to  duplication  of 
items  of  "retainer"  and  "brief."  In  this  we 
can  find  nothing  of  error.  James  B.  Day's 
defense  involved  issues  of  faet  and  ques- 
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tions  of  law  not  included  in  that  of  Frank 
Day.  It  was  necessary  to  his  complete  de- 
fense that  he  retain  counsel,  and  that  a 
brief  be  presented  covering  those  issues  and 
questions.  Since  the  amount  of  his  sepa- 
rate costs  were  to  be  ascertained  and  ulti- 
mately embodied  in  a  judgment  in  bis  favor 
individually,  certainty  required  that  they 
should  be  presented  in  a  separate  bill  of 
costs;  a  general  bill  would  have  been  un- 
certain and  ambiguoua  as  to  which  of  the 
two  defendants  claimed  recovery  for  those 
general  services  wbdch  could  be  taxed  but 
once,  such  aa  attendajice  on  trial,  drawing 
findings,  and  judgment,  etc 

Further  complaint  is  made  of  taxation 
against  plaintiff  of  the  whole  138  folios  of 
findings  covering  the  facts  involved  in  both 
the  issue  of  fraud  against  creditors  in  the 
conveyance  from  Krenn  to  Day  and  the  issue 
of  duress  and  fraud  against  Krenn  in  the 
same  transaction.  Beyond  question,  if  any 
distinct  portion  of  the  findings  could  be 
said  to  have  no  reference  to  the  issues 
joined  on  the  complaint,  no  folioage  should 
be  taxed  against  the  plaintiff  therefor;  but 
the  difficulty  is  this  that  all  that  was  said 
and  done  in  these  transactions  had  legiti- 
mate bearing  on  those  issues,  although  much 
of  it  was  also  relevant  to  the  issue  of  du- 
ress. We  find  substantially  none  of  the 
facts  and  circumstances  passed  on  by  the 
findings  which  are  not  urged  by  one  party 
or  the  other  as  tending  to  support  or  refutis 
the  theory  of  an  intent  to  defraud  creditors 
on  the  part  of  either  Krenn  or  Day,  or  of 
the  latter's  want  of  good  fa.ith.  We  are 
therefore  unable  to  coucl'ide  that  any  sepa- 
rate portion  of  the  findings  is  so  disasso- 
ciated from  the  issues  tried  between  the  par- 
ties to  this  appeal  that  we  can  overruls 
the  trial  court's  exercise  of  discretion, 
which  is  plenary  over  costs  in  equitable 
actions  within  the  limits  fixed  by  the  stat- 
utory cost  bill. 

Judgment  affirmed. 
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STATE  OF  WEST  VIRGINIA,  Plff.  in  Err, 

C.  p.  DORR  et  aL 

(—  W.  Va.  — ,  53  S.  E.  120.) 

Recogniiance — forfeiture. 

1.  A  recognizance  given  in   a  criminal 
proceeding,  conditioned  for  the  appearance 

Headnotes  by  Sanders,  J. 


Case  Note. — Necessity  of  calling  accused 
and  ent(i(A>^  his  default  in  order  to  sustain 
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of  the  accused  before  a  circuft  court  on  the 
first  day  of  a  certain  term  thereof,  and  that 
be  will  not  depart  thence  without  leave  of 
court,  can  only  be  forfeited  by  calling  the 
accused  upon  the  recognizance  at  some  time 
during  the  term,  and,  if  he  fails  to  appear, 
by  entering  his  default  of  record. 
Same — adjournment  without  forfeiture. 

2.  If  the  term  at  which  the  accused  is 
recognized  to  appear  adjourns  without  his 
default  having  been  entered  of  record,  the 
recognizance  cannot  thereafter  be  forfeited, 
and  the  recognizors  will  be  discharged  from 
liability  thereunder. 

Same— oyer. 

3.  In  a  proceeding  by  scire  facias  upon 
a  recognizance  given  in  a  criminal  proceed- 
ing, oyer  of  the  recognizance  and  of  the  rec- 
ord upon  which  it  is  founded  may  be  de- 
manded. 

(March  6,  1906.) 

ERROR  to  the  Circuit  Court  for  Webster 
County  to  review  a  judgment  dismiss- 
ing a  writ  of  scire  facias  to  enforce  an  al- 
leged recognizance.    Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  C.  W.  May,  Attorney  General, 
Frank  Lively,  B.  H.  Morton,  and  W.  L. 
Wooddell  for  plaintiff  in  error. 

Messrs.  Hall  Bros,  for  defendants  in  er- 
w. 

Sanders  ''■>  delivered  the  opinion  of  the 
eourt: 

William   Kesler,   being   charged    with    a 


felony,  had  his  preliminary  hearing  before 
Vincent  Hamrick,  a  justice  of  Webster  coun. 
ty,  on  the  23d  day  of  August,  1904,  which 
resulted  in  the  prisoner  being  committed  to 
jail  to  await  the  action  of  the  grand  jury. 
On  the  1st  day  of  September  next  there- 
after, a  recognizance  in  the  penalty  of  $500 
was  executed  by  Kesler,  with  the  defend- 
ants, C.  P.  Dorr  and  P.  M.  McElwain,  as  his 
sureties,  conditioned  for  the  appearance  of 
the  prisoner  before  the  judge  of  the  circuit 
court  of  said  county  on  the  first  day  of 
the  next  term  thereafter,  and  not  to  depart 
without  leave  of  court,  and  to  answer  the 
action  of  the  grand  jury  upon  such  charge. 
At  the  term  of  court  at  which  the  prisoner 
was  recognized  to  appear,  which  was  on  the 
1 1th  day  of  November,  1904,  an  indictment 
was  found  and  returned  against  Kesler  upon 
the  charge  for  which  he  was  examined  and 
committed  by  the  justice.  At  the  next  term 
of  court  thereafter,  which  was  on  the  Iltb 
day  of  January,  lOOS,  Kesler  was  called 
upon  his  recognizance,  and,  he  not  appear- 
ing, his  default  was  entered,  and  a  scire 
facias  awarded  against  the  defendants,  C. 
P.  Dorr  and  P.  M.  McElwain,  his  sureties, 
requiring  them  to  appear  before  the  court 
on  the  first  day  of  the  next  term  to  show 
cause  why  judgment  should  not  be  entered 
against  them  upon  the  recognizance.  The 
scire  facias  being  issued  and  returned,  the 
defendants  appeared  and  craved  oyer  of  the 
recognizance  and  record,  which  it  was 
claimed  showed  the  forfeiture  thereof,  and 


forfeiture  of  recognizance. — The  weight  of 
authority  holds,  although,  us  subsequently 
shown,  there  are  several  exceptions,  that  it 
is  essential  that  a  defendant  who  has  given 
a  recognizance  to  appear  in  court  at  a  cer- 
tain time  should  be  formally  called;  and  the 
records  must  show  not  only  that  he  was 
present,  but  that  he  was  called,  before  a  de- 
fault can  properly  be  entered  against  him 
or  his  sureties.  State  v.  Gorley,  2  Iowa,  52; 
Com.  V.  Zeidler,  2  Lack.  Legal  News,  356; 
Mishler  v.  Com.  62  Pa.  55,  1  Am.  Rep.  377; 
Dillingham  v.  United  States,  2  Wash.  C.  C. 
422,  Fed.  Cas.  No.  3,913;  Brown  v.  Peo- 
ple, 24  111.  App.  72;  Brooke  v.  United  Sttites, 
6  N.  M.  72,  27  Pac.  311. 

In  McGuire  v.  State,  124  Ind.  536,  23  N. 
E.  85,  25  N.  E.  11,  the  court  said  that  it 
seems  to  be  settled  law  in  Indiana  that  it 
is  not  sufficient  to  call  and  default  the  recos- 
nizors;  but  that  it  is  necessary  that  the 
court  should  als3  enter  a  formal  judgment 
of  forfeiture. 

The  obligation  on  the  sheriff  to  call  the 
accused  and  his  bondsmen  pursuant  to  the 
order  of  the  court,  before  proceedings  can 
be  begun  for  the  forfeiture  of  a  recog- 
nizance,  was  held  in  Langridge  v.  Twenty- 
First  Judicial  Dist.  Judge,  46  La.  Ann.  29, 
14  So.  427,  to  be  indispensable  and  neces- 
sary to  confer  jurisdiction. 
6L.R.A  <N.S.) 


A  recognizance  conditioned  for  the  ap- 
pearance of  the  accused  at  a  term  of  court 
at  which  his  case  is  continued  by  consent, 
but  at  which  it  is  not  called  and  forfeited 
or  extended,  expires,  and  cannot  be  for- 
feited for  the  failure  of  the  accused  to  ap- 
pear at  the  time  to  which  the  case  is  con- 
tinued. State  V.  Roop,  1  Marv.  (Del.)  535, 
41  Atl.  190. 

The  court,  in  United  States  v.  Rundlett,  2 
Curt.  C.  C.  41,  Fed.  Cas.  No.  16,208,  held  that 
the  condition  of  a  recognizance  to  appear  can 
be  shown  to  be  broken  only  by  calling  the 
defendant  at  the  time  and  place  he  is  bound 
to  answer,  and  making  an  entry  on  the  rec- 
ords of  his  default  to  appear. 

A  declaration  in  a  suit  brought  for  the 
breach  of  a  recognizance  is  fatally  defective 
if  it  fails  to  allege  that  the  principal  was 
ever  called  in  court,  or  that  his  default  was 
judicially  declared.  Brooks  v.  United 
States,  supra;  State  v.  Humphries,  4  Blackf. 
538;  Urton  v.  State,  37  Ind.  339. 

And  it  is  not  siifTicient  to  allege  and  prove 
that  the  recognizor  had  in  fact  absconded, 
and  did  not  intend  to  appear,  and  would  not 
have  appeared  if  he  had  been  called.  United 
States  V.  Rundlett,  supra. 

To  authorize  a  judgment  upon  a  scire 
facias  against  bondsmen  in  a  recognizance 
for  the  appearance  ^|,|^  aocused,  the  scire 
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•f  Ifte  indictment,  and  record  showing  its 
finding,  and  thereupon  demurred  to  the 
scire  facias,  which  demurrer  was  sustained, 
and  the  action  dismissed,  to  which  judgment 
the  state  applied  for  and  obtained  a  writ 
of  error. 

There  are  several  reasons  advanced  by  the 
defendant  in  error  to  support  the  action  of 
the  court  in  sustaining  the  demurrer  and  dis- 
missing the  action ;  one  of  which  is  that  the 
bond  was  given  for  the  appearance  of  Eesler 
at  ibe  next  term  of  the  circuit  court  there- 
after, which  was  held  in  November,  1904; 
and  at  that  term  he  was  not  called  upon  his 
recognizance,  and  his  default  entered  of  rec- 
ord, and,  not  having  been  so  called,  the  fact 
that  he  was  called  at  the  succeeding  term, 
held  in  January,  1905,  and  his  default  en- 
tered, could  not  operate  to  forfeit  the  recog- 
nizance. In  disposing  of  this  question,  it 
will  be  necessary  to  know  what  the  circuit 
court,  in  passing  upon  the  demurrer,  should 
have  considered,  as  it  does  not  appear  from 
the  scire  facias  when  the  default  of  Kesler 
was  entered,  and  the  writ  awarded.  While 
it  is  not  assigned  as  error  in  the  petition, 
yet  in  the  argument,  upon  behalf  of  the 
plaintiff  in  error,  it  is  insisted  that  the  de- 
fendants in  error  could  not  claim  oyer  of 
the  record  showing  the  forfeiture  of  the 
recognizance,  and  the  indictment  and  the 
record  showing  its  finding,  but  that,  in  de- 
termining the  sufficiency  of  the  scire  facias 


upon  demurrer,  the  writ  itself,  together  wi<& 
the  recognizance,  after  oyer  claimed,  could 
only  be  looked  to.  Chitty's  Pleading,  441, 
says:-  "Oyer  is  not  demandable  of  a  record; 
nor  of  a  recognizance."  And  in  Andrews'* 
Stephen,  Pleading,  160,  it  is  also  said: 
"Oyer  was  formerly  demandable,  not  only  of 
deeds,  but  of  records  alleged  in  pleadings, 
and  ...  of  the  original  writ  also;  but 
by  the  present  practice  it  is  not  now  granted 
either  of  a  record  or  an  original  writ"  And 
2  Saunders,  PI.  ft  Ev.  839,  says:  "Oyer  i* 
not  demandable  of  a  writ,  nor  of  a  record." 
But  whatever  question  there  may  be  else- 
where as  to  this  mode  of  procedure,  it  seems 
to  be  the  law,  in  this  state  and  in  Virginia, 
that  oyer  is  demandable  of  a  record  and 
recognizance.  In  State  v.  McCown,  24  W. 
Va.  625,  oyer  was  claimed  of  the  record  upon 
which  the  scire  facias  was  founded,  which 
was  granted,  and  the  demurrer  overruled. 
Judge  Green,  in  delivering  the  opinion  of 
the  court,  said:  "The  record  on  which  the 
scire  facias  was  awarded  is  a  part  thereof, 
as  oyer  of  it  was  craved  by  the  defendant." 
And  in  Wood  ▼.  Com.  4  Rand.  (Va.)  329,  it 
is  said:  "A  party  may  plead  nul  tM  rec- 
ord; and  if,  upon  inspection  by  the  court, 
the  record  is  not  such  as  is  described  in  the 
pleadings,  he  will  have  judgment;  or  be 
may  crave  oyer  of  the  record,  which  make* 
the  record  a  part  of  the  pleadings  in  tiiat 
case   (18  Vin.  Abr.  184,  pi.  20,  21);  and 


facias  must  allege  that  the  principal  was 
called  and  made  default.  State  v.  Grigsby, 
3  Yerg.  280;  White  v.  State,  5  Yerg.  183. 

In  a  proceeding  to  estreat  an  appearance 
recognizance,  it  was  held,  in  State  v.  (Cor- 
nell, 70  8.  C.  400,  60  S.  E.  22,  to  be  neces- 
sary to  allege  that  the  accused  was  called 
at  the  courthouse  door  and  failed  to  answer. 
The  court  also  held  that  the  absence  from 
the  record  of  an  entry  of  default  is  not  fatal 
to  the  judgment,  in  the  absence  of  a  statute 
making  such  entry  the  only  evidence  of  the 
fact;  but  the  default  may  be  shown  by  evi- 
dence of  the  solicitor  for  the  state. 

But  in  Leeper  v.  Com.  litt.  Sel.  Cas.  102, 
which  was  an  action  on  a  recognizance,  it 
was  contended  that  it  did  not  appear  that 
the  accused  was  called  and  required  to  sur- 
render himself  before  the  recognizance  was 
put  in  suit.  In  disposing  of  this  contention, 
the  court  said  that  it  was  not  necessary  to 
call  him,  as  he  was  bound  in  a  sum  certain 
to  be  discharged  by  his  appearance  accord- 
ing to  the  condition,  and  tt  was  incumbent 
upon  him  to  appear  and  have  his  appear- 
ance recorded  as  a  discharge  of  the  recog- 
nizance; otherwise  the  condition  would  be 
forfeited  as  to  him. 

The  record  of  forfeiture  is  admissible  in 
ian  action  on  a  bond  for  the  appearance  of 
the  accused,  although  it  fails  to  show  that 
the  defendant  was  called  in  open  court, 
when  it  appears  from  what  the  record  does 
6L.RJ^.(N.S.) 


show  that  it  could  not  have  been  had  in  any 
other  way.  State  v.  Hirronemus,  50  Iowa, 
645. 

No  duty  of  having  either  the  accused  or 
his  bondsmen  called  is  imposed  on  the  court 
by  a  statute  providing  that  if,  without  suf- 
ficient excuse,  the  defendant  fails  to  appear 
for  trial  or  judgment,  or  upon  any  other 
occasion  when  his  presence  in  court  may  b« 
lawfully  required,  according  to  the  condition 
of  his  reco^izance,  the  court  must  direct 
the  fact  to  be  entered  upon  its  minutes,  and 
thereupon  the  recognizance  will  be  forfeited. 
State  V.  Holtdorf,  61  Mo.  App.  615. 

And,  under  a  similar  statute,  it  was  held 
in  State  v.  Murphy,  23  Nev.  390,  48  Pao; 
628,  that  the  record  need  not  show  that  the 
accused  was  called;  and  that  it  is  not  neoea> 
sary  thereunder  that  the  accused  should  b« 
called  at  all. 

Under  a  statute  which  makes  the  under- 
taking of  bail  a  continuing  one,  from  whidi 
the  obligors  may  be  discharged  upon  the 
surrender  of  the  accused,  or  by  obtaining 
leave  from  the  court  for  the  accused  to  de- 
part, the  failure  to  hold  a  terra  of  court  at 
which  the  accused  is  bound  to  appear,  and 
consequently  a  failure  to  call  the  accused  at 
such  term,  do  not  operate  to  dischai^  th* 
sureties  in  a  recognizance  conditioned  for 
his  appearance.  Stat*  ▼.  Brown,  16  Iowa, 
314. 
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when  it  u  spread  upon  the  record  by  oyer, 
if  the  party  admits  that  the  record  of  which 
oyer  is  given  him  is  the  true  record,  and 
nUes  that  it  does  not  support  the  plead- 
ings or  scire  facias,  it  seems  to  me  that 
he  should  not  deny  tiiat  there  is  such  a  reo- 
Mrd,  by  plea;  but,  that  he  ought  to  demur, 
«pon  the  ground  that  it  varies  from  the 
pleadings  or  scire  facias."  And,  also,  in 
the  ease  of  Hutsonpiller  v.  Stover,  12  Oratt. 
679,  &  soir*  facias  was  brought  to  revive  a 
judgment^  and  deftodant  pleaded  payment, 
and  objeotion  ma  made  by  the  defendant 
that  the  court  improperly  permitted  the 
judgment  sought  to  be  revived  to  go  in  evi- 
dence, because  it  appeared  that  the  judg- 
ment was  against  Hutsonpiller  alone,  while 
the  scire  facias  set  out  a  judgment  against 
him  and  Paulser  Huber  jointly,  and  the 
court,  by  Lee,  Judge,  after  saying  that  it 
iras  difficult  to  determine  whether  the  office 
judgment  was  set  aside  as  to  both  defend- 
ants or  Hutsonpiller  alone,  says:  "But  the 
question  of  variance  does  not  in  fact  arise 
is  the  case.  To  raise  it,  the  party  should 
have  pleaded  nul  tiel  record,  which  would 
have  put  the  plaintiff  in  the  scire  facias 
to  the  production  of  a  record  such  as  was 
alleged;  or  he  should  have  craved  oyer  of 
the  record,  and  demurred," — citing  Wood  v. 
Com.  supra.  Com.  v.  Fulks,  94  Va.  686,  27 
S.  £.  498,  is  where  a  recognizance  was  taken 
by  the  circuit  court,  which  was  subsequently 
declared  forfeited  and  a  scire  facias  awarded 
thereon,  and  upon  its  return  the  recognizors 
appeared  and  craved  oyer  of  the  recogni- 
zance, and  demurred  to  the  scire  facias.  A 
recognizance  taken  either  by  a  justice  or  by 
the  circuit  court  is  a  matter  of  record,  tuid 
we  think,  tinder  the  authorities  cited,  oyer 
is  demandable  of  it. 

We  have,  throughout  this  opinion,  referred 
to  the  writing  in  question  as  a  recognizance, 
but,  while  we  have  so  referred  to  it,  it  is 
because  it  has  been  proceeded  upon  by  scire 
facias.  It  is  not  in  the  common-law  form 
of  a  recognizance,  but  is  a  bond  with  condi- 
tions, signed  by  the  parties  and  approved  by 
the  justice  of  the  peace.  It  does  not  even 
appear  that  the  parties  signed  in  the  pres- 
ence of  the  justice  or  acknowledged  it  before 
him.  A  recognizance  is  where  the  prisoner 
and  his  recognizors  appear  before  the  court 
of  justice  and  acknowledge  themselves  to  be 
indebted  to  the  state  in  a  certain  sum,  upon 
a  certain  condition,  which  is  entered  upon 
the  record,  and  thereby  becomes  a  part  of  it. 
While  the  writing  may  not  be  in  the  form  of 
a  recognizance,  yet,  under  our  statute,  if  it 
possesses  the  essentials  of  a  recognizance,  it 
cannot  be  quashed  simply  for  informality. 
Code  1899,  chap.  166,  S  20:  "No  recognizance 
•hall  be  quashed,  or  in  any  manner  affected 
•r  impaired  by  reason  of  any  informality 
5L.B.A.(N.S.) 


therein,  if  it  sufficiently  appear  therefrMi 
what  was  intended  thereby."  And  then  it 
is  provided  in  g  10,  chap.  162,  of  the  Oode 
1899,  that  no  action,  or  judgment,  or  reeog- 
nizance  shall  be  defeated  or  arrested  by  rea- 
son of  any  defect  therein,  if  it  appear  to  have 
been  taken  by  the  court  or  officer  authorized 
to  take  it,  and  be  substantially  sufficient. 
But,  while  these  seotions  thus  provide,  yet, 
it  must  be  remembered  that  they  speak  of  a 
recognizance,  and  it  would  seem  that  it 
should,  at  least,  have  the  essentials  to  consti- 
tute it  such.  A  recognizance  certainly, 
whether  it  assume  the  form  of  a  bond,  or  the 
luual  form  of  a  recognizance,  should  be  ac- 
knowledged before  the  court  or  officer  taking 
it.  "A  recognizance  is  an  obligation  of 
record,  entered  into  before  some  court  or 
magistrate  .duly  authorized  to  take  it,  with 
condition  to  do  some  particular  act.  In 
criminal  cases  the  usual  condition  is  for  the 
accused  to  appear  and  stand  trial.  A  bail 
bond  is  an  obligation  under  seal,  given  by 
the  accused  with  one  or  more  sureties,  and 
made  payable  to  the  proper  officer,  with  con- 
dition to  be  void  upon  the  performance  by 
the  accused  of  suoh  acts  as  he  may  legally 
be  required  to  perform.  A  recognizance  dif- 
fers from  a  bail  bond  merely  in  the  nature 
of  the  obligation  created.  The  former  is 
an  acknowledgment  of  record  of  an  existing 
debt;  the  latter,  which  is  attested  by  the 
signature  and  seal  of  the  obligor,  creates  * 
new  obligation."  3  Am.  t  Eng.  Enc.  Law, 
2d  ed.  pp.  686,  687.  But  the  question  as  to 
whether  or  not  the  1}ond  sought  to  be  recov- 
ered upon  here  should  be  treated  as  a  recog- 
nizance upon  which  a  scire  facias  could  be 
awarded  is  not  raised  by  counsel,  and  we 
deem  it  unnecessary  to  decide  this  question, 
because,  even  putting  it  upon  the  ground 
that  it  is  a  recognizance,  under  our  statute, 
regardless  of  its  informality,  still  the  ac- 
tion of  the  cirouit  court  in  sustaining  the 
demurrer  will  have  to  be  upheld  for  another 
reason. 

Code  1890,  chap.  156,  $  16,  provides  that 
where  a  justice  considers  that  there  is  suffi- 
cient cause  for  charging  one  with  an  offense, 
that  the  commitment  shall  be  for  trial,  and 
the  recognizance  be  for  the  appearance  in 
the  circuit  court  on  some  day  of  the  term 
then  being  held,  or  on  the  first  day  of  the 
next  term  thereof;  and,  under  §  3  of  chapter 
162  of  the  Code  of  1890,  it  is  provided  that 
the  bond  shall  be  conditioned  for  the  ap- 
pearance of  the  accused  before  the  court, 
judge,  or  justice  before  whom  the  proceeding 
on  such  charge  will  be,  at  such  time  as  may 
be  prescribed  by  the  court  or  officer  taking 
it,  to  answer  for  the  offense  with  which  such 
person  is  charged;  and  shall  not  depart 
thence  without  leave  of  the  court,  judge,  or 
justice.     The  recognizance  in  this  case  b 
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annditioned:  "Now  if  the  said  William  Kes- 
toc  snail  appear  before  the  judge  of  the  cir- 
cuit court  of  Webster  county  on  the  first  day 
of  the  next  term  thereof,  and  not  depart 
thence  without  leave  of  the  court,  and  shall 
answer  the  said  action  of  the  grand  jury, 
then  this  obligation  to  be  void,  else  of  force." 
It  is  claimed  by  the  defendant  in  error  that 
the  recognizance  required  the  appearance  of 
Kesler  at  the  November,  1904,  term  of  the 
circuit  court,  and  it  became  the  duty  of 
the  court  at  that  term  to  call  the  prisoner 
upon  his  recognizance,  and,  if  he  failed  to 
appear,  to  enter  his  default  upon  the  record, 
and  declare  the  recognizance  forfeited;  and, 
unless  this  was  done,  it  operated  to  discharge 
the  recognizors.  It  appears,  as  we  have  ob- 
served, that  at  the  November  term,  1904,  no 
order  was  entered  showing  that  Kesler  was 
called  upon  his  recognizance,  and  that  he 
failing  to  appear,  his  default  was  entered  of 
record,  and  his  recognizance  declared  for- 
feited;  but  that  at  the  succeeding  term, 
January,  1905,  he  was  called  upon  his  re- 
cognizance, and,  failing  to  appear,  it  was 
declared  forfeited,  and  a  scire  facias  awarded 
thereon.  In  determining  this  question,  it 
will  be  necessary  to  consider  that  part  of 
S  7,  chap.  162,  Code  1899,  which  says: 
"When  a  person,  under  recognizance  in  a 
criminal  case,  either  as  a  party  or  witness, 
fails  to  perform  the  condition  thereof,  if  it 
be  to  appear  before  a  court,  his  default  shall 
be  recorded  therein." 

In  State  v.  Lambert,  44  W.  Va.  308,  28  S. 
E.  930,  it  was  held  to  be  necessary  to  call 
the  accused  upon  his  recognizance,  and  to 
enter  his  default  of  record,  in  order  to 
charge  the  recognizors;  and  that  the  record 
is  the  only  evidence  as  to  whether  or  not. 
this  has  been  done.  But  the  question  as  to 
when  the  accused  should  be  called  upon  his 
recognizance,  and  his  default  entered  of 
record,  has  not  been  decided  in  this  state; 
but,  from  the  very  terms  of  the  recognizance, 
it  would  seem  that  this  should  be  done  at 
the  term  of  court  at  which  he  is  recognized 
to  appear.  In  this  case,  the  undertaking  of 
the  recognizors  was  that  the  accused  should 
appear  on  the  first  day  of  the  next  term  'of 
court  thereafter,  and  not  depart  thence  with- 
out leave.  Did  he  appear,  and  did  he  depart 
without  leave?  There  is  nothing  upon  the 
record  which  answers  this  question.  If  he 
did  not  appear,  and  his  case  was  not  dis- 
posed of,  he  should  have  been  required  to  en- 
ter into  a  new  recognizance.  Who  knows 
but  what  the  party  was  present  in  court 
every  day  of  the  term  to  answer  to  any  In- 
dictment returned  against  him.  He  was  not 
called  to  answer,  and  the  court  adjourned 
without  his  having  been  called  Now,  can  it 
be  said  that  this  provision  of  the  recogni- 
zance, which  says  he  shall  not  depart  them-4 
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without  leave  of  court,  means  that  the  re- 
cognizors stipulate  that  they  should  be 
bound,  not  only  that  he  would  ap- 
pear on  the  first  day  of  the  term, 
and  during  the  remainder  of  that 
term,  but  that  they  should  be  bound  for 
his  appearance  from  term  to  term  to  respond 
to  the  indictment,  until  it  was  finally  dla> 
posed  of.  This  certainly  cannot  be  the  mean- 
ing of  this  provision,  because  the  condition 
is  that  the  accused  shall  appear  on  the  first 
day,  and  not  depart  thence  without  leave  of 
court;  that  is,  not  depart  the  court  at  that 
term  without  leave.  And,  when  the  court 
adjourned  without  the  prisoner  having  been 
called  upon  his  recognizance,  it  would  seem 
that  be  was  given  leave  to  depart. 

In  State  v.  Mackey,  55  Mo.  Sil,  it  was  held 
that  where,  pursuant  to  the  terms  of  a  re- 
cognizance, a  prisoner  presented  himself  at 
the  term  of  court  therein  named,  and  re- 
mained in  court  during  the  term,  ready  to 
obey  its  order,  and  no  measures  were  taken 
to  commit  him,  or  otherwise  secure  his  ap- 
pearance at  any  subsequent  term,  on  ad- 
journment the  bond  would  be  discharged, 
and  could  not  be  forfeited  by  the  ftiilure  of 
the  prisoner  to  present  himself  at  a  slAee- 
quent  term.  It  may  be  said  that  in  the  case 
at  bar  the  prisoner  did  not  present  himself. 
There  is  nothing  to  shoV  that  he  did;  nei- 
ther is  there  anything  to  show  that  he  did 
not  do  so.  We  may  presume  that  he  did, 
inasmuch  as  he  was  not  declared  to  be  in  de- 
fault. An  indictment  was  returned  against 
him  at  that  term,  but  he  was  not  called  to 
answer  it.  This  was  the  time  that  the  de- 
fendants in  error  obligated  themselves  that 
he  should  appear  and  answer.  Hey  did  not 
agree  to  be  bound  for  his  appearance  at  a 
subsequent  term.  The  state  is  the  moving 
party.  It  is  the  duty  of  the  state  to  call  for 
the  prisoner  to  answer  the  charge,  if  any 
should  be  preferred  against  him.  The  pris- 
oner has  a  bond  to  appear  there  at  that  Ume. 
and  he  is  supposed  to  be  there,  and  when  his 
presence  is  desired  he  should  be  called  upon 
to  appear,  and,  if  not  called,  and  his  default 
entered  at  that  term,  his  bond  cannot  be  for- 
feited at  a  subsequent  term.  See  also  State 
V.  Moore,  57  Mo.  App.  602.  If  a  recognizor 
fail  to  appear  at  the  term  to  which  he  is 
recognized,  and  forfeit  is  not  then  taken,  it 
cannot  be  taken  at  a  subsequent  term.  The 
recognizance,  in  such  case,  is  inoperative, 
and  the  bail  discharged.  The  recognizance 
in  this  case  was  conditioned  for  the  appear- 
ance of  the  accused  on  the  first  day  of  the 
next  term  of  the  circuit  court  of  his  county, 
to  answer  the  state  of  an  indictment  for 
forgery,  and  abide  the  order  of  the  court,  and 
not  to  depart  therefrom  without  leave  there- 
of. This  recognizance  is  equally  as  broad 
in  its  terms  as  the  one  we  are  considering, 
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and  there  the  court  held  that  default  must 
be  entered  at  the  term  to  which  the  def  end- 
uit  was  recognized  to  appear. 

To  the  same  effect,  see  McGuire  t.  State, 
124  Ind.  63«,  23  N.  E.  85,  25  N.  E.  U.  And, 
also,  in  the  case  of  Swank  t.  State,  3  Ohio 
St.  429,  it  is  held:  "A  recognizance  in  a 
wiminal  case  conditioned  'that  the  prison- 
er appear  at  the  next  term  and  thereafter, 
from  day  to  day,  and  abide  the  judgment  of 
the  court,  and  not  depart  the  court  without 
leave,'  binds  the  surety  for  the  appearance 
of  the  prisoner  during  the  first  term  of  the 
court  only;  and,  if  the  court  adjourns  with- 
out making  any  order,  the  sureties  are  ex- 
onerated from  their  recognizance;"  and, 
speaking  in  this  case,  the  court  said:  "Be- 
fore the  expiration  of  the  term,  it  is  the 
duty  of  the  state  to  have  the  prisoner  called, 
require  a  new  recognizance  for  his  appear- 
ance at  the  next  term  thereafter;  and,  on 
failure  of  the  prisoner  to  enter  into  the  new 
recognizance,  he  should  be  committed  to 
jail." 

In  the  case  of  Keefhaver  v.  Com.  2  Penr.  & 
W.  841,  Chief  Justice  Gibson  says:  "Re- 
eognizances,  being  for  an  appearance  at  the 
next,  and  not  at  every  succeeding  sessions, 
are  to  be  discharged  at  the  end  of  the  term 
by  committing  the  prisoners,  delivering  them 
on  new  bail,  or  setting  them  at  large.  But, 
to  avoid  the  trouble  of  renewing  the  security, 
it  is  sometimes  the  practice,  when  the  bail 
consent,  to  forfeit  the  recognizance,  and  res- 
pite it  till  the  next  term;  and  this  answers 
the  purpose  perfectly  well." 

In  the  case  of.  People  v.  Derby,  1  Park. 
Crim.  Rep.  392,  it  wa»  held :  "A  recognizance 
conditioned  for  the  appearance  of  M.  at  the 
next  court  of  sessions,  to  be  held  at  the 
courthouse  in  the  city  of  H.,  to  be  tried  by 
a  jury  on  two  indictments  for  forgery,  is 
to  be  construed  as  requiring  the  appearance 
of  M.  at  the  next  court  of  sessions  to  be 
held  in  the  city  of  H.,  and  not  at  the  next 
court  of  sessions  to  be  there  held  at  which 
a  jury  shall  be  summoned.  And  where  such 
a  recognizance  was  taken  in  January,  1851, 
and,  at  a  court  of  sessions,  held  in  June 
following,  M.  was  defaulted,  and  his  recog- 
nizance declared  forfeited  and  ordered  to  be 
prosecuted,  and,  in  an  action  on  the  recog- 
nizance, it  appeared  that  a  regular  term  of 
the  court  of  sessions  had  been  hdd  at  that 
place  in  March  of  the  same  year,  though  no 
jury  had  been  summoned  to  attend  at  such 
March  term,  it  was  held  that  no  breach  of 
the  condition'  of  the  recognizance  had  been 
shown,  and  judgment  was  given  for  the  de- 
fendant." 

In  People  v.  Hainer,  1  Denio,  464,  it  is 
said:  "Where,  in  a  declaration  on  a  recog- 
nizance entered  into  by  a  party  and  his 
sureties  for  the  appearance  of  the  former  at 
5IiJt^(N.S.)  ...  „ 


the  next  general  sessions,  to  answer,  etc, 
and  to  obey  the  order  of  the  court  and  not 
depart  without  leave,  etc.,  the  plaintiffs 
averred  that  at  the  then  next  term  of  the 
sessions  the  recognizance  was  respited  and 
continued  until  and  to  a  succeeding  term, 
and  assigned  for  a  breach;  that  at  such 
succeeding  term  the  defendant  made  default 
in  appearing, — held,  that  no  sufficient  breach 
of  the  condition  was  shown,  and  that  the 
dedao-ation  was  insufficient." 

In  Goodwin  v.  The  Governor,  1  Stew.  &  P. 
(Ala.)  465,  it  is  held  that  where  a  party  has 
been  recognized  to  appear  at  a  particular 
term  to  answer  for  a  breach  of  the  peace, 
and  the  state  takes  no  steps  toward  a  forfei- 
ture of  the  recognizance  (no  indictment  or 
presentment  being  preferred  or  continuance 
had),  ludi  failure  operates  as  a  discontinu- 
ance, and  discharges  the  accused.  And  also, 
in  State  v.  Murdock,  69  Neb.  621,  81  N.  W. 
447,  it  is  held:  "A  recognizance  in  a  bastardy 
proceeding,  conditioned  that  accused  'shall 
be  and  appear  before  the  district  court  on 
the  first  day  of  the  next  tferm  thereof,  and 
appear  thereat  from  day  to  day  to  abide  the 
order  of  the  court,'  is  limited  to  the  term  at 
which  it  exacts  the  appearance.  A  continu- 
ance of  the  cause  to  a  subsequent  term  of 
court  is  not  within  the  contract  of  the  recog- 
nizance, and,  if  made,  a  nonappearance  of 
accused  at  the  term  to  which  the  continuanct 
carries  the  cause  is  not  a  breach  of  sucb 
recognizance."  The  supreme  court  of  Geor- 
gia holds:  "Before  bail  in  a  criminal  case 
can  be  made  liable,  the  record  must  show 
that  the  principal  was  called  and  did  not 
appear."    Park  v.  State,  4  Oa.  329. 

In  view  of  the  conclusion  we  have  reached, 
it  is  not  necessary  to  refer  to  the  other 
grounds  assigned  in  support  of  the  demurrer. 

There  being  no  error  in  the  judgment  com- 
plained of,  it  is  affirmed. 


WISCONSIN  SUPREME  COURT. 

PLATT  WHITMAN,  Trustee,  etc.,  for  Ed- 
ward J.  Lauf enberg,  et  aL,  Appts., 

V. 

MILWAUKEE    FIRE    INSURANCE   COM- 
PANY, Respt 

(—  Wis.  —,.107  N.  W.  291.) 

Insurance— fresent  contract. 

1.  A  present  contract   of  insurance  to 
not  effect»l  by  signing  an  application,  fol- 


Case  Note. — ^Requisites  of  a  present  oral 
contract  of  insurance. — The  formal  requi- 
sites of  a  present  oral  contract  of  insur- 
ance are  subject-matter  to  which  the  policy 
is  to  attach,  the  risk  insured  against,  its 
duration,  determinatioa  of  the  amount  of 
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lowed  by  the  statement  of  the  agent  that 
Im  would  "see  to  H,  take  care  of  it  so  it 
would  be  all  right,"  would  "get  a  policy." 
Same— completion  of  contract. 

2.  The  fixing  of  a  time  for  its  com- 
mencement is  necessary  to  the  completion 
of  a  contract  of  insurance. 

(April  17,  ISOe.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  CSrcuit  Court  for  Dane  county 
in  defendant's  favor  in  an  action  brought  to 
enforce  an  alleged  insurance  contract.  Af- 
firmed, 

Statement  by  Harshall,  J.i 
Action  on  an  alleged  parol  contract  of 
insurance. 
The  statements  in  the  complaint  purport 


to  show  this  state  of  things :  August  8, 1904, 
Edward  J.  Laufenberg  and  Godfrey  Laufen- 
berg,  owners  of  a  cheese  factory  and  its  be- 
longings, located  on  certain  described  land, 
agreeable  to  solicitation  by  defendant's 
agent,  consented  to  have  such  property  in- 
sured for  one  year  against  loss  by  fire  in 
defendant  company,  to  the  extent  of  $1,200, 
at  the  rate  of  2%  per  centum.  The  agent 
took  an  application  in  writing  accordingly, 
it  being  then  agreed  between  the  Laufen- 
bergs  and  him  as  such  agent,  that  the  prop- 
erty should  be  insured,  to  take  effect  at 
12  o'clock  noon  of  the  day  aforesaid,  the 
amount  payable  therefor  being  then  paid. 
October  3d  thereafter  the  property  was  de- 
stroyed by  fire.  There  were  other  allega- 
tions satisfying  all  conditions  precedent  to 
the  right  to  recover,  if  there  were  in  fact 


indemnity,  and  the  premium  agreed  upon 
and  paid,  or  existing  as  a  valid  charge. 
Weeks  v.  Lycoming  F.  Ins.  Co.  Fed.  Cas. 
No.  17,353;  Cleveland  Oil  Co.  v.  Norwich 
Ins.  Soc.  34  Or.  228,  55  Pac.  435;  Commer- 
cial F.  Ins.  Co.  ▼.  Morris,  IDS  Ala.  498,  18 
So.  34;  Croft  v.  Hanover  F.  Ins.  Co.  40  W. 
Va.  608,  62  Am.  St.  Rep.  902,  21  S.  E. 
864;  Worth  ▼.  German  Ins.  Co.  64  Mo. 
App.  683. 

In  Insurance  Co.  of  N.  A.  v.  Bird,  176 
111.  42,  61  N.  E.  686,  it  was  held  that  the 
question  whether  a  parol  contract  of  in- 
surance was  effected  was  properly  submitted 
to  the  jury,  under  an  instruction  of  the 
court  that,  in  order  to  make  a  valid  con- 
tract of  insurance,  a  definite  understanding 
must  be  reached  as  to  the  company  in 
whidi  the  insurance  is  to  be  placed,  the 
amount  of  insurance  must  be  definitely 
fixed,  the  duration  of  the  risk  agreed  upon, 
and  the  contract  must  be  definite  and  cer- 
tain ;  and  that  the  absence  of  either  or  any 
of  these  requisites  is  fatal. 

If  anything  has  been  left  open  no  contract 
exists,  because  the  minds  of  the  parties 
have  not  met^  and  there  is  no  agreement 
which  can  be  enforced  by  either  party. 
Worth  V.  German  Ins.  Co.  and  Croft  v. 
Hanover  F.  Ins.  Co.  supra;  Haskin  v.  Agri- 
cultural P.  Ins.  Co.  78  Va.  700;  John  R. 
Davis  Lumber  Co.  t.  Scottish  Union  & 
Nat.  Ins.  Co.  94  Wis.  472,  69  N.  W.  156. 

A  mere  expression  of  a  desire  by  one  in- 
tending to  procure  insurance,  or  a  proposi- 
tion made  to  an  insurance  agent  to  insure 
property,  and  an  assent  or  acceptance  by 
the  agent  to  insure,  without  more,  would 
not  amount  to  a  contract  of  insurance,  or 
an  agreement  to  insure.  Commercial  F. 
Ins.  Co.  v.  Morris,  supra. 

In  the  following  cases  oral  contracts  for 
insurance  have  been  held  to  be  incomplete 
as  lacking  some  of  the  essential  elements 
above  mentioned: 

A  new  contract  of  insurance  in  pr<eaenti 
was  not  effected  by  a  statement  by  the  in- 
sured to  the  agent:  "I  want  to  renew  that 
insurance  of  mine;  I  am  going  away  to  be 
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gone  a  week  or  ten  days  and  I  want  it 
done  before  I  leave;"  to  which  the  latter 
replied,  "All  right;"  a  question  by  the  in- 
sured whether  there  is  "anything  else  you 
want  me  to  do,"  to  which  the  agent  an- 
swered, "No,  nothing  else;  I  have  the  de- 
scription in  the  office  and  will  attend  to 
it;"  and  directions  by  the  insured  "to  re- 
new the  old  policy  the  same  as  it  was  be- 
fore, the  same  company,  and  the  same 
amount,"  to  which  the  hgeat  said,  "AU 
right."  Taylor  v.  Phcenix  Ins.  Co.  47  Wis. 
366,  2  N.  W.  669,  3  N.  W.  684. 

The  minds  of  the  parties  cannot  be  said 
to  have  met,  so  as  to  establish  a  verbal 
agreement  to  insure  property  against  fire, 
where  no  company  was  agreed  on,  and 
there  was  only  an  understanding  that  the 
agent  would  see  what  he  could  do  respect- 
ing the  matter,  and  notify  the  applicant 
later.  John  R.  Davis  Lumber  Co.  t.  Scot- 
tish Union  &  Nat.  Ins.  Co.  supra. 

Lack  of  identity  of  parties  to  the  con- 
tract was  held  in  Hartford  F.  Ins.  Co.  ▼. 
Trimble,  117  Ky.  683,  78  S.  W.  462,  to  b« 
the  reason  for  the  failure  of  an  oral  agree- 
ment for  fire  insurance  sought  to  be  ef- 
fected with  an  agent  who  represented  two 
companies,  nothing  being  said  with  refer- 
ence to  which  company  the  risk  would  be 
placed  with. 

A  present  verbal  contract  of  insnranee 
was  not  contemplated  in  a  case  in  which  it 
appears  that  when  the  applicant  went  t» 
the  office  of  the  agent  and  handed  him  the 
balance  of  the  premium  due,  he  apologized 
that  "they"  (the  {tapers)  were  not  ready 
for  her,  and  promised  that  "the  papers* 
should  be  sent  her  by  mail.  Agricultural 
Ins.  Co.  T.  Fritz,  61  N.  J.  L.  211,  39  AtL 
910. 

An  oral  contract  for  insurance  Is  in-  ' 
complete  for  uncertainty  in  the  absence 
of  any  definite  understanding  as  to  the 
duration  of  the  risk.  Strohn  v.  Hartford 
F.  Ins.  Co.  37  Wis.  626,  19  Am.  Rep.  777; 
Home  Ins.  Co.  v.  Adler,  71  Ala.  616. 

A  declaration  by  an  insurance  agoit  tliat 
it  is  "all  right;  I  will  do  80./^;wiU  odrw 
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a  binding  contract  of  insurance  made,  and 
showing  that  the  right  in  that  regard  was 
in  the  plaintiff,  as  trustee  in  bankruptcj 
•f  the  assured. 

Defendant  answered,  denying  that  the 
agent  had  authority  to  make  such  a  con- 
tract as  the  one  alleged  to  bare  been  made, 
•r  that  he  assumed  to  have  such,  or  that 
he  in  form  made  any  such  contract. 
Further  answering,  the  defendant  alibied: 
( 1 )  The  Laufenbergs  applied  to  the  agent 
for  insurance  on  their  property  at  the  time 
stated  in  the  complaint,  claiming  to  own 
the  same,  and  the  agent  received  their  ap- 
plication in  writing  accordingly,  agreeing 
to  transmit  the  same  to  the  defendant, 
which  was  done,  but  they  did  not  pay  any 
money  on  account  of  the  insuranoe,  nor  was 
the  application  accepted  by  the  agent,  nor 


was  any  agreement  made  by  bim  for  the  de- 
fendant company,  or  otherwise,  to  insure 
the  property.  The  application  was  rejected 
by  the  company  a  few  days  after  it  was 
taken,  and  notice  thereof  was  given  to  the 
applicants. 

(2)  The  so-called  contract  of  insurance 
was  based  on  a  written  application  provid- 
ing that  the  answers  and  representations 
therein,  as  to  all  matters  inquired  about^ 
were  just  and  true,  and  should  form  the 
basis  for  the  policy  eontract  in  case  of  one 
being  consummated,  all  answers  to  be 
deemed  incorporated  therein,  and  to  consti- 
tute eontinuing  warrantiea. 

(3)  The  premises  were  then  encumbered 
by  mortgages,  whereas  the  answers  in  the 
application  ,were  to  the  contrary. 

(4)  It  was  represented  in  the  application 


it,"  made  during  a  conversation  relative  to 
the  issuance  of  a  fire  insurance  policy,  with- 
out any  understanding  as  to  when  the  risk 
shall  attach  or  the  duration  of  it,  fails 
to  establish  a  completed  contract.  Cleve- 
land Oil  Co.  V.  Norwich  Ins.  Soc  S4  Or. 
228,  55  Pac.  435. 

An  oral  contract  is  also  incomplete  for 
uncertainty  when  it  is  silent  as  to  the  rate 
of  insurance.  Home  Ins.  Co.  v.  Adler, 
tupra. 

An  oral  contract  to  insure  tobacco  stored 
in  a  warehouse  on  an  "open  policy"  at  a 
fixed  rate,  the  amount  of  the  policy  chan- 
ging from  time  to  time  as  the  quantity  of 
tobacco  should  vary,  and  the  amount  of 
premium  to  be  paid  not  being  determined, 
was  held  to  be  incomplete,  m  Strohn  v. 
Hartford  F.  Ins.  Co.  aupra. 

But,  if  the  intention  of  the  parties  to  the 
contract  as  to  the  amount  of  premium  to  be 
paid  or  the  diu«tion  of  the  policy  can  be 
gathered  from  the  drcumstances  of  the 
case,  an  oral  contract  will  be  sustained,  al- 
though no  express  agreement  was  made  as 
to  premium  or  duration  of  risk.  Concordia 
F.  Ins.  Co.  V.  Heffron,  84  HI.  App.  610. 

An  oral  contract  of  insurance  in  prasenti 
is  consummated  if  there  has  been  a  meet- 
ing of  the  minds  of  the  parties  with  refer- 
ence to  the  formal  requisites  to  the  eon- 
tract. 

Thus,  where  an  application  for  Insur- 
ance is  presented  to  an  agent,  stating  what 
is  wanted  and  the  terms,  and  the  agent 
has  authority  to  issue  the  policy,  and  says 
that  one  will  be  issued  on  that  application, 
the  minds  of  the  parties  have  met  in  the 
execution  of  the  contract,  and  an  oral  con- 
tract for  insurance  has  been  consummated. 
The  court  said  that,  though  proposed  in 
writing,  the  acceptance  may  be  by  parol; 
and  a  promise  to  issue  a  policy  thereon 
constitutes  an  oral  contract.  Firemen's  Ins. 
Co.  V.  Kueesner,  164  111.  275,  45  N.  E.  540. 

Although  the  exact  amount  of  the  pre- 
mium to  be  paid  is  not  known  at  the  time 
of  the  making  of  an  oral  contract  of  in- 
surance, but  the  rate  is  to  be  taken  from 
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a  certain  compilation  of  rates,  the  contract 
is  complete  and  capable  of  definite  ascer- 
tainment. Worth  V.  German  Ins.  Co.  64 
Mo.  App.  683. 

And,  although  nothing  was  said  about 
the  payment  of  premium,  a  present  oral 
contraot  for  insurance  was  held,  in  West- 
ern Assur.  Co.  V.  McAIpin,  23  Ind.  App. 
220,  77  Am.  St.  Rep.  42S,  65  N.  B.  119,  to 
have  been  effected  where  it  appears  that 
the  insurance  t^;ent  was  indebted  to  the  in- 
sured, and  had  on  previous  occasions  is- 
Bued  policies  to  him  and  been  credited  with 
the  premium  on  his  accotmt,  and  that, 
upon  the  expiration  of  a  previous  poli^, 
the  agent  called  upon  the  insured,  who  told 
him  that  his  insurance  had  run  out,  and 
that  he  wanted  it  renewed  as  before,  ex- 
cept to  himself  as  sole  owner,  to  which  the 
agent  replied,  "Well,  George,  we  don't  want 
to  bum  out  without  any  insurance;  that 
must  be  attended  to." 

The  fact  that  the  rate  of  premium  is  not 
mentioned  does  not  affect  the  completion  of 
a  verbal  contract  for  insurance,  where  the 
parties  have  been  dealing  together  for  some 
years,  and  the  rate  is  well  known.  Boice 
V.  Thames  &  M.  Marine  Ins.  Co.  38  Hun, 
246. 

The  court  held,  in  Ruggles  v.  American 
Cent.  Ins.  Co.  114  N.  Y.  415,  11  Am.  St 
Rep.  674,  21  N.  E.  1000,  that  the  jury  were 
authorized  to  find  that  a  valid  contract  of 
insurance  was  made,  where  the  evidence 
shows  that  the  insureid's  agent  made  an  ap- 
plication for  insurance  in  writing,  specific  la 
all  of  its  details,  satisfactory  understand- 
ing being  reached  as  to  the  premium,  and 
the  insurance  agent  stated  that  he  would 
"bind  the  risk"  from  that  date  if  the  com- 
pany was  not  already  "on,  the  risk." 

The  burden  of  proof  Is  on  the  party  al- 
leging the  existence  of  a  binding  verbal 
contract,  to  show  by  satisfactory  evidence 
that  the  negotiations  were  concluded  and  * 
contract  in  fact  made,  by  which  the  par- 
ties became  mutually  bound.  John  R.  Davit 
Lumber  Co.  v.  Scotti.ih  Union  &  Nat.ylH> 
Co.  94  Wia.  472,  60  N.  W.  15«.  S 
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that  the  property  cost  $1,000,  which  was 
known  by  the  applicants  to  be  false. 

(5)  It  was  represented  in  the  applica- 
tion that  the  property  was  owned  by  the 
applicants  in  fee  simple,  and  that  the  real 
estote  on  which  the  factory  was  located  was 
under  a  perpetual  lease  to  the  applicants. 
In  truth,  the  factory  was  not  owned  in  fee 
simple  by  them.  They  had  no  perpetual 
lease  thereof.  The  ftictory  stood  on  a  piece 
•f  ground  leased  to  Godfrey  Laufenberg  for 
cheese-factory  purposes  only;  the  Laufen- 
berga  had  no  title  to  the  land,  and  no  title 
to  any  lease  thereof. 

The  evidence  was  to  the  effect  that  the 
property  was  considered  extrahazardous,  so 
that  it  was  very  difficult  to  obtain  insurance 
thereon.  Three  policies  were  i^ued  in  re- 
spect thereto  within  a  short  period  before 
the  time  of  the  alleged  contract,  each  being 
canceled,  or  ordered  canceled,  immediately 
upon,  or  very  soon  after,  the  company  in- 
terested being  notified  of  its  agent's  action 
in  the  matter.  The  agent  who  represented 
the  insurance  companies,  including  the  de- 
fondant,  was  engaged  in  the  banking  busi- 
ness. The  transactions  occurred  at  the 
banking  house,  and  the  policies  were  kept 
there.  On  the  occasion  in  question,  the 
agent  informed  Godfrey  Laufenberg  that  he 
eould  obtain  insurance  on  the  property,  or 
had  found  a  company  that  would  take  the 
risk.  The  defendant  was  mentioned  in  that 
connection.  Upon  being  so  notified,  Lau- 
fenberg entered  the  banking  house  with  the 
agent,  and  they  proceeded  to  make  the  neces- 
sary application  in  writing,  the  agent  act- 
ing M  scrivener  and  Laufenberg  answering 
such  questions  as  were  propounded  to  him. 
The  application  was  made  out  for  a  policy 
carrying  $1,200  insurance  on  the  property. 
When  the  form  was  filled  out  ready  for  sig- 
nature, Laufenberg  signed  it  on  behalf  of 
himself  and  bis  brother,  and  it  was  then 
left  with  the  agent,  who  promised  to  look 
after  the  matter.  No  money  was  paid  on 
account  thereof.  The  agent  was  told  to 
take  pay  out  of  the  account  of  the  Lau- 
fMibergs  at  the  bank,  to  which  reply  was 
made  by  the  agent  that  he  would  see  to 
it.  The  Laufenbergs,  in  fact,  at  that  time 
had  no  credit  at  the  bank  out  of  which  the 
insurance  could  have  been  paid.  There  was 
nothing  said  as  to  when  the  insurance 
should  commence.  The  entire  transaction 
consisted  of  making  the  customary  appli- 
cation, in  writing,  for  a  policy  of  insurance 
and  a  promise  by  the  agent  to  attend  to 
the  matter  for  the  applicants.  He  had  no 
authority  to  accept  the  application,  or  to 
make  a  contract  of  insurance.  His  author- 
ity was  limited  to  taking  the  application, 
and  transmitting  the  same  to  the  company 
for  its  approval  or  disapproval.  Laufen- 
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berg  did  not  read  the  application.  There 
was  nothing  said  or  done  to  prevent  him 
from  doing  so,  or  to  put  him  off  his  guard 
in  respect  to  the  matter.  It  contains  sev- 
eral false  representations.  It  was  stated 
therein  that  the  factory  was  located  on  land 
held  by  the  applicants  under  a  perpetual 
lease,  whereas  the  lease  ran  to  the  Laufen- 
bergs and  their  father,  and  it  wsis  contingent 
upon  the  factory  being  maintained.  It  was 
stated  in  the  application  that  the  property 
was  not  encumbered,  whereas  there  was  a 
chattel  mortgage  on  the  building  for  $500 
and  one  on  the  machinery  therein  for  $325. 
The  latter  was  known  to  the  agent,  but  not 
the  former.  The  Laufenbergs  bad  been  ac- 
customed to  allow  the  agent  to  look  after 
the  insurance  matter  for  them.  The  evidenc* 
further  tended  to  show  that,  when  the  ap- 
plication was  made  out,  no  inquiry  was 
made  as  to  the  vnlue  of  the  building,  the 
ownership  of  the  lease,  or  encumbrances  on 
the  property,  and  that  the  contents  of  the 
application  were  not  known  to  Godfrey  Lau- 
fenberg when  he  signed  the  same.  On  the 
other  hand,  there  was  evidence  to  the  effect 
that  every  question  answered  was  read  to 
Laufenberg,  and  the  answers  thereto  written 
down  as  given. 

The  application  was  rejected  by  the  de- 
fendant promptly  after  its  receiving  notice 
thereof,  and  prior  to  the  fire.  There  was 
a  conflict  as  to  whether  the  assured  wore 
notified  thereof  or  not,  prior  to  the  fire. 

The  jury  found  specially  these  facts:  Th* 
Laufenbergs  made  an  oral  contract  of  in- 
surance October  8,  1904,  as  stated  in  the 
complaint.  They  were  not  thereafter  noti- 
fied, prior  to  the  fire,  that  the  application 
was   rejeofed  or  the  contract   canceled. 

The  court  held  that  the  first  finding  was 
wholly  unsupported  by  evidence  as  to  th« 
element  of  time  when  the  contract  of  in- 
surance should  commence,  and  therefor* 
there  was  no  such  meeting  of  minds  in  re- 
spect to  the  matter  as  is  essential  to  a 
binding  agreement.  The  finding  was  there- 
upon, on  motion,  changed  to  a  negative,  and 
judgment  was  then  rendered  in  defendant's 
favor. 

Messrs.  M arris,  Riley,  tt  Dndgeoa,  for  ap- 
pellants: 

The  minds  of  the  parties  met  as  to  all 
the  essential  elements  of  an  oral  contract  of 
insurance. 

John  R.  Davis  Lumber  Co.  ▼.  Scottish 
Union  &  Nat  Ins.  Co.  94  Wis.  472,  69  Tit.  W. 
156;  Scott  V.  Home  Ins.  Co.  63  Wis.  238, 
10  N.  W.  387;  1  May,  Ins.  4th  ed.  43b; 
Winne  ▼.  Niagara  P.  Ins.  Co.  91  N.  Y.  185; 
Audubon  v.  Excelsior  Ins.  Co.  27  N.  Y.  216. 

The  minds  of  the  parties  met  on  the  un- 
derstanding that  the  risk  was  to  commesM 
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at  onoe.  In  the  absence  of  any  mention  of 
the  time  at  which  the  insurance  was  to  take 
effect,  the  circumstances  and  the  previous 
dealings  between  these  parties  demonstrate 
that  it  must  have  been  understood  to  take 
effect  immediately. 

Kerr,  Ins.  {  40;  1  Wood,  Ins.  (  26;  1  May, 
Ina.  4th  ed.  {(  23,  43b;  Audubon  t.  Excel- 
sior Ins.  Co.  and  Winne  v.  Niagara  F.  Ins. 
Co.  supra;  Scott  v.  Home  Ins.  Co.  63  Wis. 
840,  10  N.  W.  387. 

Obligations  of  any  contract  become  op- 
erative from  the  moment  the  minds  of  the 
parties  meet. 

7  Am.  &  Eng.  Ene.  Law,  p.  184;  Audubon 
T.  Excelsior  Ins.  Co.  supra;  Ellis  v.  Albany 
City  F.  Ins.  Co.  60  N.  Y.  402,  10  Am.  Rep. 
495;  Mathers  ▼.  Union  Mut  Acci.  Asso. 
78  Wis.  688,  11  L.R.A.  88,  47  N.  W.  1130; 
2  Joyce,  Ins.  {  1441;  Union  Ins.  Co.  v. 
American  F.  Ins.  Co.  107  Cal.  327,  28  L. 
R.A.  692,  48  Am.  St.  Rep.  140,  40  Pac.  431; 
Potter  V.  Phenix  Ins.  Co.  63  ^ed.  382; 
Winne  t.  Niagara  F.  Ins.  Co.  »»pr»;  Camp- 
bell V.  American  F.  Ins.  Co.  73  Wis.  100, 
40  N.  W.  661. 

Messrs.  Olin  &  Bntler,  for  respondent: 

The  time  when  the  insurance  was  to  begin 
was  not  fixed. 

McCune  v.  Badger,  126  Wis.  186,  106  N. 
W.  667;  Taylor.  V.  Fhoanix  Ina.  Co.  47  Wis. 
366,  2  N.  W.  689,  3  N.  W.  684;  Wood  t. 
Prussian  Nat.  Ine.  Co.  99  Wis.  407,  76  N. 
W.  173. 

Marsliall,  J.,  delivered  the  opinion  of  the 
«Hui: 

It  is  considered,  the  determination  of  the 
court  below,  as  to  there  being  an  entire 
absence  of  evidence  warranting  the  jury  in 
reasonably  coming  to  the  conclusion  that  a 
contract  of  insurance  was  made  between  re- 
spondent and  the  Laufenbergs,  cannot  be 
disturbed.  It  is  absolutely  essential  to  any 
contract  that  the  minds  of  the  persons  rep- 
resenting the  two  sides  of  the  matter  shall 
consensually  meet  upon  the  major  proposi- 
tion constituting  the  same;  upon  a  partic- 
ular result  to  be  accomplished,  involving 
mutual  obligations  for  future  performance, 
or  a  consideration  moving  in  prtssenti  from 
one  to  the  other  as  an  equivs4ent  for  some- 
thing later  to  be  rendered  for  such  other  or 
some  person  to  the  former  or  someone.  Con- 
tracts of  insurance  form  no  exception  to 
this.  One  of  the  prime  essentials  of  such  a 
contract  is  the  time  of  the  commencement 
of  the  risk.  We  fail  to  find  any  proof  that 
such  element  was  agreed  upon  in  the  in- 
stance under  consideration.  It  was  not  even 
mentioned.  One  of  the  Laufenbergs  testi- 
fied at  one  time  d«ring  the  trial  that  the 
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agent  promised  that  the  insurance  should 
take  effect  at  noon  on  the  day  the  applica- 
tion was  made,  but  he  later  admitted  that 
such  was  not  the  fact;  that  a  remark  «( 
that  kind  was  made  to  him  by  the  agent 
on  a  former  occasion  of  insuring  the  prop- 
erty, but  that  on  the  one  in  question  noth- 
ing whatever  on  the  subject  was  said.  8a 
the  want  of  evidence  on  that  point  in  ap- 
pellant's favor,  with  the  evidence  against 
him,  shows  most  conclusively  that  no  con- 
tract tn  prasenti  was  thought  of  at  the  time 
the  application  was  made.  The  real  trans- 
action, according  to  the  testimony  of  Lau- 
fenberg,  was  an  agreement  that  the  agent 
would  attend,  in  due  time,  to  the  matter  of 
taking  such  further  steps  as  were  neces- 
sary to  effect  the  insurance,  subject  to  the 
action  of  the  respondent.  No  money  was 
paid.  The  only  assurance  given  by  the 
agent,  aa  said  by  Laufenberg,  was  that  the 
former  "would  see  to  it,  take  care  of  it  so  it 
would  be  all  right,"  would  "get  a  policy." 
That  is  consistent  only  with  the  idea  that 
the  only  contract  of  insurance  in  contem- 
plation was  one  to  be  evidenced  by  a  policy 
issued  in  the  usual  way. 

As  indicated  in  Taylor  v.  Phoenix  Ins.  Co. 
47  Wis.  366,  2  N.  W.  669,  3  N.  W.  684,  the 
presumption  aariaing  from  the  ordinary 
transaction  of  maldng  a  written  applica- 
tion for  insuranpe  is  that  the  actors  in  the 
transaction  had  in  mind  a  contract  to  be 
olosed  at  some  subsequent  time.  The  first 
step  is  not  supposed  to  involve  binding  con- 
tractual relations;  it  suggest*  only  future 
probabilities  in  that  regard.  To  displace 
that,  by  establishing,  as  a  ftet,  that  some- 
thing out  of  the  ordinary  was  contemplated, 
the  actual  closing  of  a  contract,  precedent 
to  the  issuance  of  a  policy  in  the  ordinary 
way  such  contracts  are  ma4e,  pretty  clear 
evidence  b  required  showing  that  the 
minds  of  the  parties  met  on  that  precise 
proposition.  Evidence  that  the  circumstan- 
ces characterising  an  application  were 
closed  by  a  mere  promise  on  the  part  of  the 
agent  to  attend  to  the  matter  of  obtaining 
a  policy  of  insurance  is,  bls  suggested  in  the 
case  cited,  proof  that  no  contract  of  insur- 
ance was  supposed  to  be  closed  in  prasenti. 

We  need  not  continue  the  discussion.  The 
principle  involved  is  pretty  fully  illustrated 
in  Wood  V.  Prussian  Nat.  Ins.  Co.  99  Wis. 
497,  76  N.  W.  173,  and  the  eaarly  case  of 
Strohn  v.  Hartford  F.  Ins.  Co.  37  Wis.  626, 
19  Am.  Rep.  777.  In  the  first  case  cited  it 
was  said  that  an  oral  contract  of  insurance, 
like  any  other,  requires  a  meeting  of  minds 
as  to  all  of  the  essential  provisions,  leaving 
nothing  to  be  done  but  to  execute  it.  The 
evidence  required  to  show  such  meeting  ol 
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minds,  when  the  nature  of  the  contract  is 
of  such  an  extraordinary  character  as  that 
of  ftn  oral  one  of  insurance,  must  necessa- 
rily be  pretty  definite.  It  takes  evidence 
sufficient  to  satisfy  the  mind  to  a  reasonable 
certainty  to  establish  in  a  court  of  justice 
the  affirmative  as  to  any  matter  in  dispute. 
When  such  affirmative  is  to  the  effect  that 
an  occurrence  of  an  extraordinary  character 
lias  taken  place,  circumstances  which  ordi- 
narily characterize  a  common  transaction 
of  a  particular  sort  must  necessarily  be  sup- 
plemented by  other  circumstances  of  consid- 
erable weight,  to  show  that  a  radically  dif- 
ferent transaction  was  in  the  minds  of  both 
parties  in  the  particular  instance.  There 
are  no  such  circumstances  here.  Rather, 
there  is  positive  evidence,  and  circumstan- 
ces as  well,  confirmatory  of  the  idea  that 
the  Leufenbergs  simply  made  an  applica- 
tion for  a  policy  of  insurance. 

It  has  been  doubted  by  some  writers,  as 
to  whether  an  action  can  be  legitimately 
maintained  on  an  oral  contract  of  insur- 
ance, in  view  of  the  state  of  the  law  at  pres- 
ent. Duer,  Ins.  60;  I  May,  Ins.  §  14.  Most 
courts,  however,  in  harmony  with  our  own, 
hold  that  parties  may  properly  make  such 
contracts  under  the  elementary  principle 
that  there  is  no  limitation  upon  tiie  right 
of  private  contract  outside  of  the  written 
law.  Some  courts  have  specialized,  with- 
out* any  good  reason,  as  to  insurance  con- 
tracts, holding  that  one  may  be  complete 
without  the  element  of  time  for  the  com- 
mencement of  the  risk  being  settled.  Potter 
v.  Fhenix  Ins,  Co.  63  Fed.  382.  Such  au- 
thorities, however,  are  highly  exceptional, 
and  are  not  to  be  followed.  This  court 
holds  to  the  idea  that  insurance  contracts 
are  to  be  treated,  as  regards  elementary 
principles,  the  same  as  others.  There  are 
many  authorities  elsewhere  to  the  same  ef- 
fect as  to  the  precise  question  under  consid- 
eration. The  following  are  a  few  of  the 
illustrations  at  hand:  Commercial  Mut.  M. 
Ins.  Co.  V.  Union  Mut.  Ins.  Co.  19  How. 
320,  15  L.  ed.  636;  First  Baptist  Church  v. 
Brooklyn  F.  Ins.  Co.  28  N.  Y.  153;  Tyler  v. 
New  Amsterdam  F.  Ins.  Co.  4  Robt.  151; 
Hartshorn  v.  Shoe  &  Leather  Dealers'  Ins. 
Co.  15  Gray,  240,  244,  247,  249;  Orient  Mut. 
Ins.  Co.  V.  Wright,  23  How.  401-409,  16  L. 
ed.  524-527;  Piedmont  &  A.  L.  Ins.  Co.  v. 
Ewing,  92  U.  S.  377-381,  23  L.  ed.  610- 
612;  Kimball  v.  Lion  Ins.  Co.  17  Fed.  623; 
Hamilton  v.  Lycoming  Mut.  Ins.  Co.  5  Pa. 
339;  Scammell  v.  China  Mut.  Ins.  Co.  164 
Mass.  341,  49  Am.  St.  Rep.  462,  41  N.  K. 
649. 

The  judgment  is  affirmed. 

Cassoday,  Ch.  J.,  took  no  part. 
tT.,R,A.(N.S.) 
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Note— payment  to  original  holder. 

1.  Payment  to  the  original  holder  of  a 
negotiable  note  secured  by  mortgage  of  the 
amount  due,  is  at  the  risk  of  the  one  mak- 
ing it,  unless  it  is  authorized  by  the  true 
owner,  or  justified  by  possession  of  the 
securities. 

Mortgage — payment  to  stranger. 

2.  Under  a  contract  for  the  purchase  of 
mortgaged  property,  which  provides  that 
the  purchaser  agrees  to  assume  the  mort- 
gage, or  may  pay  all  the  balance  of  the 
purchase  money,  his  election  to  pay  the  bal- 
ance does  not  render  him  liable  for  the  sat- 
isfaction of  the  mortgage  so  that  a  pay- 
ment by  the  mortgagor  to  the  original  hold- 
er will  be  regarded  as  made  by  him,  so  as 
to  destroy  the  lien  of  the  mortgage. 
Same — assignment — failure  to  record — es- 
toppel. 

3.  One  who  withholds  from  record  an 
assignment  of  a  mortgage  on  property 
owned  by  a  dealer  in  real  estate  is  estopped 
from  asserting  her  rights  as  against  one 
who  purchases  the  property  on  the  faith 
of  a  release  by  the  record  mortgagee,  al- 
though the  statute  merely  makes  an  un- 
recorded instrument  void  as  against  instru- 
ments first  recorded,  and  the  transfer  is 
actually  recorded  first. 

(February  23,  1006.) 


Note. — There  appear  to  be  no  other  report- 
ed cases  strictly  in  point  upon  the  question 
decided  in  the  foregoing  case,  whether  delay 
in  recording  an  instrument  will  operate  aa 
an  estoppel  in  pais  in  favor  of  a  subse- 
quent purchaser  or  mortgagee  of  the  prem- 
ises, where,  tested  by  the  terms  of  the  re- 
cording acts,  the  earlier  instrument  would 
be  entitled  to  priority  because  recorded  be- 
fore the  subsequent  deed  or  mortgage,  or 
for  other  reasons  contemplated  by  the  terms 
of  the  recording  act.  The  effect  of  the  fail- 
ure or  delay  of  a  creditot  in  recording  a 
transfer  made  to  him  in  payment  of  his 
debt,  to  charge  him  with  puiicipation  in 
the  debtor's  intent  to  defraud  othw  credit- 
ors, which  is  discussed  in  the  note  to  Bioe 
V.  Wood,  31  LJt.A.  638,  presents  a  some- 
what analogous  question,  inasmuch  as  it 
involves  the  effect,  outside  of  and  beyond 
the  terms  of  the  recording  act,  of  the 
failure  or  delay  in  recording  the  instru- 
ment. And  a  similar  analogy  is  afforded 
by  the  eases  cited  in  the  note  to  Breeze  v. 
Brooks,  22  LJ1.A.  266,  with  reference  to  tlte 
estoppel  of  a  landowner  by  allowing  m«- 
ord  title  to  remain  in  another. 
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AFPEAIi  by  defendant  Nommensen  from  a 
judgment  of  the  Circuit  Court  for  Mil- 
waulcee  County  in  plaintiff's  favor  in  an 
action-  brouglit.  to  enforce  tlie  lien  of  a 
mortgage.    Reversed. 

Statement  by  Dodge,  J.s 

On  November  3,  1897,  tlie  defendant  Mil- 
waukee Realty  Company  executed  its  nego- 
tiable  note  and  mortgage  securing  the  same 
■pon  certain  premises  in  Milwaukee,  to 
Heniy  Herman.  Said  note  was  guaranteed 
by  the  defendants  Agnew  and  Maynard.  On 
I]Keoember  10,  1897,'  Herman  duly  transferred 
•aid  note  and  mortgage  to  the  plaintiff,  de- 
livering the  same  to  her  with  a  written  as- 
signment, which  she  thereafter  always  re- 
tained, but  did  not  record  the  assignment 
■ntil  April  17,  1903.  July  5,  1902,  the  Mil- 
waukee Realty  Company  agreed  on  a  sale  of 
said  property  to  the  appellant.  She  paid 
$10  down,  and  received  a  receipt  in  the  fol- 
lowing words: 

July  6/02. 
Received  of  B.  Nommensen  Ten  Dollars  to 
apply  on  purchase  of  No.  '180  Chambers  St. 
(40  X  60  ft.)  Total  purchase  price  of  said 
premises  being  $2960.  net.  There  being  on 
said  premises  a  mortgage  of  $1800,  whieh 
■aid  Nommensen  or  his  assigns  agrees  to 
assume  as  part  of  the  purchase  price  of  said 
premises.  The  balance  of  said  purehase 
price  shall  be  paid  as  follows:  $240.  July 
7/02,  $320.  July  8/02  &  $580.  August 
30/02,  or  the  said  Nommensen  may  pay  all 
of  the  balance  of  said  purchase  price,  vie. 
$2040  Ob  or  before  Sept.  Ist/OS.  Said  con- 
tract and  abstract  of  title  will  be  furnished 
at  any  time  on  demand,  all  deferred  pay- 
ments to  bear  interest  at  the  rate  of  6%  per 
annum.  A.  D.  Agnew. 

Appellant  notified  the  realty  company  of 
her  election  to  pay  the  whole  purchase 
price,  and  receive  a  clear  title  to  the  prem- 
ises, and  on  September  12,  1902,  paid  the 
balance  then  remaining,  together  with  in- 
terest, amounting  to  $2,402.  Her  attorney, 
who  accompanied  her,  examined  the  ab- 
stract, and  discovered  the  mortgage  in  ques- 
tion running  to  Henry  Herman,  and  the 
realty  company,  acting  by  Agnew,  delivered 
Herman's  release.  The  attorney  asked  for 
the  note  and  mortgage,  and  was  told  that 
Herman  would  send  them  to  Agnew  within 
a  few  days,  whereupon  appellant  could  call 
for  them.  On  such  assurance,  title  was  ac- 
oepted  in  reliance  on  the  abstract  and  the 
release,  a  warranty  deed  being  made  by  the 
realty  company  to  appellant.  Such  release 
of  mortgage  and  the  deed  were  recorded,  re- 
spectively. May  8,  1903,  and  July  6,  1903. 
nie  release  wa«  obtained  b/  Agnew  from 
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Henry  Herman  by  payment  to  him  of  the 
amount  of  the  mortgage  by  the  Milwaukee 
Realty  Company.  He  informed  Agnew  that 
he  did  not  then  have  in  his  possession  said 
note  and  mortgage,  but  promised  to  obtain 
it  within  a  few  days.  In  the  spring  of 
1903  Herman  absconded,  a  defaulter.  Ap- 
pellant has  been  in  possession  of  the  prem- 
ises by  the  collection  of  rents  ever  since  the 
purchase  in  July,  1902.  None  of  the  de- 
fmdants  had  any  knowledge  of  the  trans- 
fer of  the  mortgage  to  plaintiff,  nor  had 
plaintiff  any  knowledge  of  the  purchase  of 
the  premises  by  appellant,  or  of  the  pay- 
ment of  the  mortgage  to  Herman.  She  had 
never  given  Herman  any  authority  to-  col- 
leet  it.  Plaintiff  commenced  this  action  to 
foreclose  said  mortgage,  demanding  deficiency 
judgment  against  defendants  Milwaukee 
Realty  Company,  Maynard,  and  Agnew.  Ap- 
pellant set  up  the  discharge,  both  as  a  de- 
fense and  as  a  counterclaim,  with  prayer 
for  quieting  her  title  against  plaintiff.  Up- 
on findings  substantially  in  accordance  with 
the  facts  above  stated,  judgment  was  en- 
tered in  accordance  with  the  prayer  of  the 
complaint,  from  which  the  defendant  Nom- 
mensen appeals. 

Messrs.  Lenicheck,  FaircMld,  &  Boesel  for 
appellant. 

Messrs.  Tomer,  Huntei,  Pease,  h  Turner 
for  respondent. 

Dodge,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  contends  for  reversal  upon  two 
theories:  First,  that  the  debt  secured  by 
plaintiff's  mortgage  is  paid,  and  the  mort- 
gage, therefore,  discharged;  and,  secondly, 
on  the  ground  that  she  is  estopped  to  set 
up  such  mortgage  against  appellant,  even 
if  the  debt  be  not  paid.  The  first  ground  is 
fully  negatived  by  our  formef  decisions. 
The  maker  of  a  negotiable  promissory  note 
can  satify  it  only  by  payment  to  the  owner 
at  the  time,  or  to  such  owner's  authorized 
agent.  If  the  recipient  of  the  money  is  not 
actually  authorized,  the  payment  is  inef- 
fectual, unless  induced  by  unambiguous  di- 
rection from  the  owner,  or  justified  by  ac- 
tual possession  of  the  note.  This  rule  ap- 
plies generally  to  all  negotiable  paper  in- 
dependently of  the  existence  of  any  mort- 
gage or  other  security.  3  Randolph,  Com. 
Paper,  {(  1444,  1450;  Bartel  v.  Brown,  104 
Wis.  493,  80  N.  W.  801 ;  Kohl  v.  Beach.  107 
Wis.  409,  60  L.R.A.  000,  81  Am.  St.  Rep. 
849,  83  N.  W.  657;  Loizeaux  v.  Premder, 
12S  Wis.  .193,  101  N.  W.  423;  BiggersUff 
V.  Marston,  161  Mass.  101,  36  N.  E.  785;  ' 
Murphy  v.  Barnard,  162  Mass.  72,  44  Am. 
St.  Rep.  340,  38  N.  E.  29;  Bronley  v.  La- 
throp.  106  Mich.  492,  63  N.  W.  610;  Cburdi 
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Amo.  t.  Walton,  114  Mich,  677,  72  N.  W. 
998;  Hollinshead  ▼.  John  Stuart  &  Co. 
(Hollinshead  v.  Globe  Invest.  Co.)  8  N.  D. 
35,  42  L.R.A.  659,  77  N.  W.  89;  Manhattan 
Co.  T.  Reynolds,  2  Hill,  140;  Mitchell  t. 
Bristol,  10  Wend.  492;  Williams  v.  Jack- 
son, 107  U.  S.  478,  27  L.  ed.  629,  2  Sup.  Ct, 
Rep.  814.  Certain  cases  cited  to  support 
effectiveness  of  payment  to  original  mort- 
gagee as  against  unknown  assignee  do  not 
deal  at  all  with  negotiable  instruments,  and, 
therefore,  are  without  applicability.  Van- 
Keuren  v.  Corkins,  66  N.  Y.  77;  Barnes 
V.  Long  Island  Real  Estato  Exch.  k  Invest. 
Co.  88  App.  DiT.  83,  84  N.  T.  Supp.  951. 
Some  contention  is  made  that  appellant 
assumed  the  debt,  and  that  the  payment 
to  Herman  must  be  deemed  to  have  been 
made  by  her,  thus  subjecting  her  to  the 
principle  above  stated.  We  are  clear,  how- 
ever, that  the  premise  to  this  reasoning  is 
incorrect.  The  clear  meaning  of  the  re- 
ceipt given  at  the  time  of  bargaining  for 
the  premises  was  that  appellant  might,  at 
,ber  election,  buy  the  premises  subject  to  the 
mortgage,  in  that  case  assuming  the  debt, 
or  might  buy  clear  of  the  mortgage  upon 
payment  of  the  entire  sale  price  to  the  real- 
ty company.  Beyond  dispute,  she  elected 
<to  do  the  latter,  and,  therefore,  never  be- 
came liable  for  the  debt  as  between  herself 
and  her  grantor.  We  do  not  understand  the 
finding  that  said  written  receipt  contained 
'words  of  assumption  to  mean  that  appel- 
lant agreed  to  assume.  If  that  be  the  mean- 
ing, it  would  be  contrary  to  the  undisputed 
evidence. 

Turning,  then,  to  the  second  ground  of 
defense,  we  must  first  overrule  some  con- 
tention in  appellant's  favor  based  on  i  2241, 
Rev.  Stat.  1898,  declaring  void  any  unre- 
corded conveyance  as  against  a  subsequent 
purchaser  "whose  conveyance  shall  first  be 
duly  recorded,"  for  the  reason  that  appel- 
lant's conveyance,  whether  the  release  from 
Herman  or  the  warranty  deed  from  the  Mil- 
waukee Realty  Company,  was  not  recorded 
until  aftor  plaintiff's  assignment.  Fallass 
V.  Pierce,  30  Wis.  443;  Potter  v.  Stransky, 
48  Wis.  235,  4  N.  W.  95 ;  Girardin  v.  Lampe, 
58  Wis.  267,  16  N.  W.  614;  Butler  v.  Banfc 
of  Mazeppa,  94  Wis.  351,  68  N.  W.  998; 
Friend  v.  Yahr,  126  Wis.  291,  1  L.R.A. 
<N.S.)  891,  104  N.  W.  997.  The  real  ques- 
tion to  be  considered  is  whether  the  stat- 
ute above  mentioned  excludes  all  other  ad- 
verse effect  than  that  which  it  denounces 
against  one  who  neglects  to  place  his  con- 
veyance on  record.  It  must  be  confessed 
that  the  final  opinion  in  Fallas*  v.  Pierce 
seems  to  proceed  very  much  on  that  assump- 
tion, and  some  facts  which  might  in  that 
case  have  been  urged  as  arousing  estoppel 
«L.R.A.(N.S.) 


in  pait  were  passed  over,  and  the  earlim' 
conveyance  sustained  notwithstanding. 
Nevertheless  the  subject  was  not  discussed, 
and  the  cane  is  rather  suggestive  than  deci- 
sive. In  Pfttter  ▼.  Stransky,  while  the  ear- 
lier unrecorded  conveyance  was  sustained 
because  the  later  one  was  not  recorded  as  an 
independent  ground,  the  e*urt  dwdt  with 
some  industry  on  the  presence  of  facts 
which  excluded  reliance  by  the  second  pur- 
chaser upon  the  absence  of  any  record  of 
prior  conveyance,  and  in  Butler  v.  Bank  of 
Mazeppa  there  is  intimation  that  a  negli- 
gent purchaser  might  be  affected  by  an  es- 
toppel outside  the  terms  of  the  statute. 
Girardin  v.  Lampe  and  Friend  v.  Yahr  both 
presented  situations  falling  within  the 
terms  of  the  statute;  the  later  conveyances 
being  recorded  before  the  earlier  ones. 

A  moment's  reflection  must  convince  one 
that  a  prior  purchaser  may,  by  failure  to  re- 
cord his  conveyance,  certainly  in  oonnee- 
tion  with  other  facte  and  circumstenees,  be- 
come estopped  to  rely  on  it  against  one 
whom  he  has  led  to  believe  and  act  upon  ito 
nonexistence,  although  he  should  after- 
wards get  his  conveyance  on  record  before 
the  later  one.  Certainly  if  the  assignee 
stood  by  and  declared  bis  nonownersbip  to 
one  about  to  buy  or  pay  a  mortgage  to  the 
original  mortgagee,  be  would  be  estopped 
afterward  to  assert  his  assignment.  The 
question,  therefore,  is  whether  such  acte  of 
either  omission  or  commission  are  here  pre- 
sented as  bring  plaintiff  within  the  general 
doctrines  or  estoppel.  That  general  doc- 
trine is  that  he  who  acts  inconsistently 
with  the  truth  under  such  circumstances 
that,  as  a  reasonable  person,  he  ought  to  an- 
ticipate that  another  is  liicely  to  change  his 
position  in  reliance  on  such  conduct,  will 
be  estopped  to  assert  the  truth  to  the  in- 
jury of  such  other.  Two  Rivers  Mfg.  Co. 
V.  Day,  102  Wis.  328,  78  N.  W.  440;  Frels 
V.  Little  Black  Farmers'  Mnt.  Ins.  Co. 
120  Wis.  690,  697,  98  N.  W.  622.  The  ques- 
tion presented,  then,  is  whether  plaintiff's 
act  in  not  recording  her  assignment  could 
have  been  anticipated  by  her  as  likely  to  in- 
duce belief  in  others  that  Hsnnan  still 
owned  it^  and  lead  them  to  act  accordingly. 
Since  the  adoption  of  the  system  of  public 
registry  of  conveyances,  the  custom  of 
prompt  registration  has  been  so  nearly  uni- 
versal that  omissions  may  well  be  consid- 
ered neglect  of  those  precautions  customa- 
rily taken  to  assert  a  grantee's  righto  in  the 
land,  and  people  generally  have  become  ac- 
customed to  believe  that  all  righto  will  so 
appear,  and  to  act  confidently  on  tiiat  as- 
sumption; hence  such  conduct  is  to  be  ex- 
pected by  one  holding  an  unrecorded  con- 
veyance. The  land  in  question,was  held  by 
.     ....    . —  —         Digitized  by  VjOOQIC 


1U06. 


MAKUNa  T.  MILWAUKKni  RBALTZ  (Xi. 


415 


«  dealer  in  real  estate,  ao  that  the  likeli- 
hood of  its  sale  was  apparent  to  plaintiff. 
She  mtist  realize  that,  in  event  of  sale,  the 
record  advertised  Herman  as  the  person  to 
whom  a  purchaser  must  apply,  either  to 
clear  the  title  from  the  lien  of  the  mortgage, 
or  for  information  as  to  the  validity  or 
amount  of  that  lien,  and,  therefore,  negli- 
gently placed  it  in  Herman's  power  to  de- 
ceive or  mislead'  a  purchaser,  who,  both  by 
iaw  and  by  custom,  would  have  the  right  to 
rely  on  the  record.  Her  withholding  her  as- 
signment from  record  was  a  persistent  dec- 
laration to  all  persons  dealing  merely  with 
the  title  to  realty,  that  Herman  owned  the 
mortgage.  Of  course,  as  to  one  dealing  with 
the  debt  evidenced  by  a  negotiable  note,  the 
actual  possession  by  her  of  such  instrument 
changed  the  situation;  but  that  has  no  ap- 
plication to  appellant. 

The  efficacy  of  a  discharge  by  the  record 
holder  of  a  mortgage  in  favor  of  one  deal- 
ing with  the  land  in  reliance  thereon  is  a 
subject  of  some  conflict  of  authority,  m 
vtated  in  Whipple  v.  Fowler,  41  Neb.  675, 
687,  60  N.  W.  16,  where  cnses  on  both  aides 
are  cited,  and  the  rule  favoring  such  effi- 
cacy is  adopted,  in  which  view  the  following 
decisions  concur:  Swartz  v.  Leist,  13  Ohio 
St.  419;  Oram  v.  Cotrell,  48  Neb.  646,  68 
Am.  St.  Rep.  714,  67  N.  W.  452;  Bullock 
V.  Pock,  57  Neb.  781,  78  N.  W.  261;  Ogle 
V.  Turpin,  102  111.  148;  Havighorst  v.  Bow- 
en,  214  111.  90,  73  N.  B.  402;  Williams  v. 
Jackson,  107  U.  8.  478,  27  h.  ed.  529,  2 
Sup.  Ct.  Rep.  814.  In  the  recent  case  of 
Friend  v.  Yahr,  tupra,  while  the"  decision 
might  have  rested  upon  the  statute  abso- 
lutely avoiding  the  unrecorded  assignment 
of  the  mortgage,  the  subject  of  estoppel  was 
discussed,  and  the  concurrence  of  this  court 
with  the  line  of  decisions  above  cited  was 
declared.  We  still  adhere  to  that  view,  and 
feel  convinced  that  plaintiff  is  estopped  to 
deny  Herman's  continued  ownership  and  au- 
thority to  discharge  this  mortgage  as 
against  a  purchaser  of  the  property  in  good 
faith  relying  upon  the  public  records.  We 
can  find  nothing  to  impugn  appellant's  good 
faith.  She  paid  the  full  price  for  the  land 
in  reliance  upon  her  attorney's  examination 
of  an  abstract  from  the  records  showing  on- 
ly a  mortgage  to  Herman,  his  discharge  of 
which  was  delivered  at  the  same  time.  The 
consistency  of  just  such  acts  with  entire 
good  faith  is  fully  declared  in  Friend  v. 
Yahr,  as  also  the  immateriality  of  the  fact 
that  the  note  and  mortgage  were  not  exhib- 
ited to  her.  We  must  therefore  conclude 
that  appellant  holds  the  land  in  question 
discharged  from  the  lien  of  plaintiff's  mort- 
gage. 

Judgment  reversed,  and  cause  remanded, 
6L.R.A.(N.S.) 


with  directioiis  to  enter  judgment  in  ac- 
cordance with  the  prayers  of  appellant's 
counterclaim,  a«  to  her,  and  for  further 
proceedings  according  to  law. 


NEW  HAMPSHIKE  SUPREME  COURT. 
RE  OPINION  OF  JUSTICES. 


APPOINTMENT  OP  WOMAN  AS  NOTARY 
PUBLIC. 

(—  N.  H.  — ,  62  Atl.  969.) 

Notary  public — woman. 

The  office  of  notary  public  is  pubFb 
and  governmental,  and  cannot,  at  common 
law  be  held  by  a  woman. 

(January   2,  1906.) 

SUBMISSION  by  the  governor  and  oouif 
oil  of  a  question  for  the  opinion  of  th« 
8iq>reme  Court  as  to  the  power  to  appoint 
women  as  notaries  public.    Negative  answer 
returned. 
The  facts  are  stated  in  the  opinion. 

To  His  Excellency  the  Governor  and  the 

Honorable  Council: 

"Notaries  public  shall  be  appointed  by 
the  governor,  with  advice  of  the  coifhcil." 
Pub.  Stab  1901,  chap.  18,  {  1.  The  ques- 
tion submitted,  under  date  of  September  25, 
1906,  whether  a  woman  ia  qualified  to  fill 
the  office  of  notary  public  in  this  state, 
therefore,  involves  the  power  of  the  execu- 
tive to  appoint  such  a  person  notary  public, 
and  is,  in  that  aspect,  one  which  it  is  our 
constitutional  duty  to  answer,  because  it  is 
a  question  of  law  which  the  governor  and 

Case  Note. — Woman  as  notary. — In  Third 
Nat.  Bank  v.  Smith  (Tenn.  Oh.  App.)  47  S. 
W.  1102,  it  is  said  that  there  is  no  oonstitu- 
tional  provision  against  a  female  holding;  the 
office  of  notary  public;  but  an  enablini;  act 
of  the  legislature  is  necessary  to  make 
womeneligible  to  the  office.  The  court  held, 
however,  that,  when  she  was  acting  as 
notary  public  under  a  commission  from  the 
governor  of  the  state,  based  upon  her  elec- 
tion or  appointment  to  the  office,  in  accord- 
ance with  the  law,  she  was  a  de  facto  of- 
ficer; and  her  acts  as  such  were  binding  upon 
third  parties. 

This  was  the  ruling  of  the  same  court  in 
Stokes  V.  Acklen  (Tenn.  Ch.  App.)  46  S.  W. 
316,  in  which  case  it  was  also  held  that  the 
office  of  notary  public  is  an  office  public  in 
its  nature,  and  pertaining  to  the  govern- 
ment. 

Both  of  these  Tennessee  cases  were  af- 
firmed by  the  supreme  court  of  that  state 
without  opinion. 

In  Harbour-Pitt  Shoe  Co.  v.  Dixon,  22  Ky. 
L.  Rep.  1169,  60  S.  W.  186,  it  was  held  that, 
the  office  of  notary  public  being  created  by 
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•ouncil  may  be  called  upon  to  determine  in 
the  performance  of  the  duties  of  their  ofi^ce. 
Opinion  of  Justices,  67  N.  H.  600,  601,  43 
Atl.  1074.  Aa  the  question  is  framed,  how- 
ever, it  relates  to  &e  personal  competency 
to  hold  the  position  of  a  class,  individuals 
among  whom,  it  may  be  presumed,  may  de- 
sire such  an  appointment. 

Conceiving  that  there  might  be  such  per- 
sons, and  considering  the  possibility  that 
such  an  application  for  appointment  might 
be  the  occasion  of  your  request,  and  not  un- 
derstanding that  there  was  need  of  an  im- 
media4«  reply,  we  have  delayed  returning 
our  answer  in  order  to  afford  any  persons 
who  might  desire  it  an  opportunity  to  be 
heard  before  us.  We  were  inclined  to  this 
course  because  the  conclusions  reached  by 
this  court  in  1890  upon  the  application  of  a 
woman  to  be  admitted  to  practise  as  an  at- 
torney seemed  to  us  conclusive  upon  the 
present  question,  and  we  desired,  if  possible, 
to  have  the  aid  of  counsel  if  the  question 
were  to  be  reopened.  We  have  not  been 
favored  with  any  argument  upon  the  law, 
and  it  does  not  seem  necessary  to  do  more 
than  to  state  the  conclusions  then  reached 
after  a  most  exhaustive  examination  of  the 
authorities.  It  was  then  held  that  at  com- 
mon law,  in  the  absence  of  enabling  legis- 
lation, a  woman  cannot  hold  a  public  gov- 
ernmental ofiSoe.  "By  our  common  law, 
women  do  not  vote  in  town  meeting.  The 
reason  is  that  voting  is  an  exercise  of  gov- 
ernmental power.  For  the  same  reason,  and 
by  the  same  law,  they  do  not  hold  public 
ofiSce."  Bicker's  Petition,  66  K  H.  207, 
264,  24  L.R.A.  740,  29  Atl.  669,  683.  In 
that  case  a  distinction  is  taken  between 
public  and  private  office  and  between  office 
and  employment,  and  the  conclusion  reached, 
contrary  to  authorities  in  other  jurisdic- 
tions cited  in  the  case,  that,  although  an 
attorney  at  law  is  an  officer  of  the  court, 
his  employment  is  not  a  public  government- 


al office  to  which  tha  common-law  disability 
of  women  attaches.  Although  authorities 
to  the  contrary  of  the  latter  proposition 
may  be  found,  there  seems  to  be  little,  if 
any,  controversy  over  the  main  proposition 
that  at  common  law  women  are  disabled  to 
take  part  in  governmental  action,  and  that, 
to  enable  them  to  do  so,  affirmative  I^s- 
lation  is  necessary.  Kote,  38  L.R.A.  216. 
Whether  the  progress  of  the  age  requires 
that  this,  as  well  aa  other  disabilities  of  the 
common  law  with  which  women  have  been 
burdened,  should  be  removed,  is  not  a  ques- 
tion for  either  the  executive  or  the  judicial 
departments  of  the  government  The  sole 
question  here  is  whether  a  public  notary,  or 
notary  public,  is  a  public  officer  exercising 
some  part,  however  small,  of  governmental 
power,  executive,  legislative,  or  judicial. 

"An  office,  as  defined  by  Blackstoue,  is  a 
right  to  exercise  a  public  or  private  em- 
ployment, and  to  take  the  fees  and  emolu- 
ments thereunto  belonging,  whether  publie, 
as  those  of  magistrates,  or  private,  •• 
bailiffs,  receivers,  and  the  like.  2  Bl.  Com. 
36.  And  it  is  laid  down  'that  a  public  offi- 
cer is  one  who  has  some  duty  to  perform 
oonoeming  the  public;  and  he  is  not  the 
less  a  public  officer  when  his  duty  is  con- 
fined to  narrow  limits,  because  it  is  the 
duty,  and  the  nature  of  that -duty,  which 
makes  him  a  public  officer,  and  not  the  ex- 
tent of  Ms  authority.'  7  Bacon,  Abr.  280; 
Cart^.  479.  And  we  apprehend  that  it  may 
be  stated  as  universally  true  that,  where  an 
employment  or  duty  is  a  continuing  one, 
which  is  defined  by  rules  prescribed  by  law, 
and  not  by  contract,  such  a  charge  or  em- 
ployment is  an  office,  and  the  person  who 
performs  it  is  an  officer."  Shelby  v.  Aloon, 
36  Miss.  273,  72  Am.  Dec.  169,  172;  Ridcer's 
Petition,  66  N.  H.  207,  232,  24  LJa.A.  740, 
29  AU.  559,  572.  "An  office  is  a  public 
station  or  employmept,  conferred  by  the 
appointment  of  government.    The  term  em- 


stetute,  and  not  by  the  Constitution,  and 
there  being  nothing  in  the  statute,  provid- 
ing for  the  appointment  o'f  notaries  public, 
to  exclude  women;  and  by  another  statute 
the  words  used  in  the  former  statute  would 
include  women  as  weU  as  men, — a  woman 
could  fill  the  office.  But  the  contested  ques- 
tion to  be  decided  in  this  case  was  whether 
an  affidavit  for  an  attachment,  made  before 
a  woman  duly  commissioned  and  acting  as  a 
notary  was  valid.  The  court  could  well  have 
predicated  its  conclusion  upon  the  rule  an- 
nounced in  the  two  preceding  Tennessee 
cases. 

State  ex  rel.  Robinson  v.  McKinley,  67 
Ohio  St  627,  50  N.  E.  1134,  seems  to  have 
been  a  case  wherein  a  motion  was  made  for 
an  alternative  writ  of  mandamus  against 
the  governor  to  compel  him  to  appoint  and 

Smmission  a  woman  as  notary  public;  but 
le  motion  was  overruled  upon  the  ground 
•  L.R.A.(Nja.) 


that  a  woman  was  not  eligible  to  that  of- 
fice under  the  Constitution  and  laws  of  Ohio. 

It  appears  that  thereafter  the  Ohio  legis- 
lature, by  amending  certain  sections  of  the 
statutes,  attempted  to  confer  authority  upon 
the  governor  to  appoint  women  as  notaries 
public.  In  State  ex  rel.  Atty.  Gen.  v.  Adams, 
58  Ohio  St  612,  41  L.R.A.  727,  65  Am.  St 
Rep.  792,  61  N.  E.  135,  it  was  held  that  these 
amendmenU  were  ineffectual  for  the  pur- 
poses contemplated ;  that  a  notary  is  an  of- 
ficer, and  a  woman  is  ineligible  to  hold  of- 
fice under  the  Ohio  Constitution  because  it 
requires  an  officer  to  be  an  elector,  and  an 
elector  to  be  a  male  citizen. 

The  earlier  cases  on  this  subject  are  cited 
in  the  note  in  38  L.R.A.  209,  on  the  general 
subject  of  the  right  of  women  to  hold  of- 
fice. They  are  in  harmony  with  the  decision 
in  Re  Opinion  or  Jusxicss  and  the  cases 
abov«  cited.  /-»  j 
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biacea  the  ideas  of  tenure,  duratitm,  emolu- 
ment, and  duties."  United  States  t.  Hart- 
well,  6  Wall.  385,  393,  18  L.  ed.  830,  832. 
"T^he  term  'office'  implies  a  delegation  of  a 
portion  of  the  sovereign  power  to,  and  pos- 
session of  it  by,  the  person  filling  the  office ; 
and  the  exercise  of  such  power  within  legal 
limits  constitutes  the  correct  discharge  of 
the  duties  of  such  office.  The  power  thus 
delegated  and  possessed  may'  be  a  portion 
belonging  sometimes  to  one  of  the  three 
great  departments,  and  sometimes  to  an- 
other; still  it  is  a  legal  power,  which  may 
be  rightfully  exercised,  and  in  its  effects  it 
will  bind  the  rights  of  others,  and  be  sub- 
ject to  revision  and  correction  only  accord- 
ing to  the  standing  laws  of  the  state." 
Opinion  of  Justices,  3  Me.  481,  482;  High, 
Extr.  Legal  Rem.  }  625.  See  note,  78  Am. 
Dea  179,  189. 

Tested  by  these  rules,  the  position  or  place 
of  notary  public  is  clearly  a  public  office. 
The  appointment  is  made  by  the  government 
for  a  fixed  term,  and  the  duties  and  powers 
of  the  place  are  prescribed  by  law.  Every 
notary  public  has,  in  addition  to  the  usual 
powers  of  the  office,  the  powers  of  a  justice 
of  the  peace  in  relation  to  depositions  and 
the  acknowledgment  of  deeds  and  other  in- 
struments and  the  administering  of  oaths. 
Pub.  Stat.  1901,  chap.  18,  {§  1,  2.  The 
notary's  certificate  of  protest  under  his  offi- 
cial seal  is  evidence  of  the  facts  stated  in 
the  protest  and  of  the  notice  giyen  to  the 
drawers  or  indorsers.  Id.  |  3.  His  records 
are  public  records,  which,  when  he  dies  or 
becomes  insane,  the  law  requires  to  be  de- 
posited in  the  archives  of  the  state.  The 
office  is  of  very  ancient  origin,  and  has  been 
here  recognized  as  public  from  a  very  early 
day.  The  Cutt  Code  (1679,  1680)  provided 
for  the  punishment  of  any  "notary  or 
keeper  of  public  recorda,"  for  the  destruc- 
tion or  alteration  of  "any  such  record  or 
writing  of  concernment  committed  to  his 
keeping  and  trust,"  and  provided,  among 
other  punishments,  that  "such  corrupt  offi- 
cer shall  lose  his  office."  1  N.  H.  Prov. 
Laws,  Batch,  ed.  p.  19.  In  1802  the  powers 
of  notaries  were  enlarged  by  giving  to  them 
certain  powers  of  justices  of  the  peace,  and 
provision  was  made  for  the  preservation  of 
tMr  records  in  the  office  of  the  secretary  of 
state  (Laws,  ed.  1806,  p.  96);  while  in 
1829  it  was  provided  that  "all  public  nota- 
ries .  .  .  shall  hold  their  (^ce  sub- 
|aet  to  be  removed  by  the  senate  upon  an 
■npeacbment,  or  by  the  governor  with  the 
•onaent  of  the  council,  on  the  address  of 
both  houses  of  the  legislature,  and  khall  be 
onder  oath  for  the  faithful  performance  of 
the  duties  of  the  office"  (Laws,  ed.  1830,  p. 
936,  title  118).  No  ground  is  perceived 
upon  which  it  can  be  urged  that  in  this 
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jurisdiotion  the  place  of  a  notary  is  merdy 
a  public  employment  or  a  private  office ;  and 
the  distinction  under  which  Mrs.  Bicker 
was  admitted  to  practise  as  an  attorney  will 
not  permit  women  to  hold  the  office  of  pub- 
lic notaries. 

That  a  notary  public  holds  a  public  office 
is  the  holding  of  the  authorities  elsewhere. 
"That  a  notary  public  is  a  public  officer,  I 
do  not  think  to  be  open  to  serious  doubt. 
He  is  one  of  the  'public  officers  of  this  state' 
concerning  whom  diapter  6  of  the  Bevised 
Statutes  treats,  and  he  is  therein  placed  'in 
the  class  of  judicial  officers.'  The  office  of 
a  notaiy  public  must  be  filled  by  appoint- 
ment of  the  governor  of  the  state,  with  the 
consent  of  the  senate.  The  appointee,  before 
he  enters  upon  the  duties  of  his  office,  is 
required  to  take  and  to  file  an  oath.  .  . 
.  His  term  of  office  is  fixed  by  law.  .  .  . 
All  their  powers  are  defined  by  law,  and 
theirs  acts  within  their  legitimate  sphere 
have  force  and  solemnity,  because  having 
the  express  authorization  and  sanction  of 
statute.  The  very  designation  of  'notary 
public'  indicates  a  relation  which  the  in- 
cumbent of  the  office  sustains  to  the  body 
politic  It  is  imposeible  to  regard  him  as 
other  than  a  public  officer."  People  v. 
Rathbone,  145  N.  Y.  434,  437,  28  L.R.A. 
384,  40  N.  E.  395,  396.  For  other  authori- 
ties to  the  same  effect,  see  Com.  t.  Haines, 
97  Pa.  228,  39  Am.  Rep.  805;  Smath  v. 
Meador,  74  Ga.  416,  58  Am.  Rep.  438; 
Kirksey  v.  Bates,  7  Port.  (Ala.)  529,  31  Am. 
Dec.  722;  The  Governor  v.  Gordon,  15  Ala. 
72;  TeutoniaLoan  &  Bldg.  Co.  v.  Turrell,  19 
Ind.  App.  469,  65  Am.  St.  Rep.  419,  49  N. 
E.  852;  State  ex  rel.  Summerfleld  T.  Clarke, 
21  Nev.  333,  18  L.R.A.  313,  37  Am.  St.  Rep. 
517,  31  Pac.  645;  Britton  v.  NiccoUs,  104  U. 
S.  757,  7'66,  26  L.  ed.  917,  921;  MecheuK 
Pub.  Off.  {  103.  In  Massachusetts  the  court 
advised  the  governor-  and  council  that  a 
woman  could  not  hold  the  office  of  notary 
without  legislative  action  (Opinion  of  Jus- 
tices, 150  Mass.  686,  6  L.R.A.  842,  23  N.  E. 
860),  and  subsequently  advised  the  house 
of  representatives  that  the  legislature  could 
not  authorize  such  appointments  because 
the  matter  is  regulated  by  the  Constitution 
of  the  state.  Opinion  of  Justices,  166  Mass. 
599,  32  L.RJL  350,  43  N.  E.  927. 

Notaries  are  not  mentioned  by  name  in 
our  Constitution.  We  have  not  been  able  to 
find  any  statute  authorizing  their  appoint- 
ment \mtil  the  General  Statutes  of  1867 
(Gen.  Stat.  chap.  16,  t  1),  though  the  fact 
of  their  appointment  is  recognized  by  vari- 
ous acts,  to  some  of  which  reference  has 
been  made.  Whether  authority  to  make 
the  appointment  is  properly  derived  from 
the  statute  or  the  Constitution  is  not  ma- 
terial upon  the  present  question.    Consider- 
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ing  it  to  be  derived  from  the  statute  of 
1867,  in  the  existing  state  of  the  law  an 
intent  to  authorize  the  appointment  of 
women  to  the  office  oannot  be  inferred  in 
the  absence  of  express  language  indicating 
that  intent,  such  as  was  used  in  chapter 
8,  p.  18,  Laws  1872,  by  which  female  citi- 
zens were  authorized  to  hold  office  in  school 
districts  and  as  school  committee  in  dties 
and  towns.  See  Gen.  Laws  1878,  chap.  87, 
8  10;  Laws  187»,  chap.  57,  S  19,  p.  370; 
Ricker's  Petition,  66  N.  H.  207,  230,  24  L.RA. 
740,  29  Atl.  650. 

Because  by  our  common  law  women  are 
disabled  from  holding  public  office,  and  be- 
cause the  place  of  notary  public  is  a  public 
governmental  office,  and  because  we  are  un- 
able to  find  any  evidence  of  legislative  pur- 
pose or  intention  to  change  the  common  law 
of  this  state  in  this  respect,  if  sudi  power 
exists,  a  point  not  considered,  we  are  com- 
pelled to  answer  in  the  negative  the  ques- 
tion submitted. 

Frank  N.  Parsons. 

Wm.  M.  Chase. 

Reuben  E.  Walker. 

Geoige  H.  Bingham. 

John  E.  Toung. 


ALABAMA  SUPREME  COURT. 

FIRST  NATIONAL  BANK  OF  MONTGOM- 
ERY, Appt., 

V. 

FIDELITY    &    DEPOSIT    COMPANY    OP 
MARYLAND. 

(—  Ala.  — ,  40  So.  416.) 

Contractor's  bond— release  of  surety. 

1.  Making  payments  before  they  are 
due  under  the  terms  of  a  building  contract 
wiU  release  a  surety  on  the  contractor's 
bond. 

Same— claims  of  material  men. 

2.  A  provision  in  a  contractor's  bond, 
which,  after  reciting  the  statute  governing 


mechanics'  liens,  provides  that  the  owner 
may  retain  and  pay  such  claims  and  credit 
them  on  the  contract,  does  not  permit  him, 
as  against  a  surety  on  the  bond,  to  pay 
for  materials  before  they  are  delivered. 
Same — release  of  surety. 

3.  The  manner  of  making  payments 
provided  by  a  contractor's  bond  is  not,  as 
against  a  surety,  waived  by  a  provision 
that  the  surety  agrees  to  pay  claims  of 
material  men,  so  as  to  entitle  the  owner 
to  pay  such  claims  in  a  manner  not  provid- 
ed by  the  contract  without  releasing  the 
surety. 

Bank — authority  of  president 

4.  A  bank  oannot  dispute  the  authority 
of  its  president  to  make  payments  on  a 
building  contract  other  than  according  to 
its  terms,  where  the  matter  was  placed  in 
his  hands,  and  .payments  made  were  en- 
tered on  the  bank's  books,  while  it  claims 
credit  for  them. 

'January  30,  1906.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  City  Court  of  Montgomery  in  de- 
fendant's favor  in  an  action  brought  to  hold 
the  surety  liable  for  the  amount  due  tmder 
a  contractor's  bond.    Affirmed. 

John  W.  Hood  &  Company  entered  into 
a  contract  with  plaintiff  for  the  construc- 
tion of  a  building,  and  defendant  became 
surety  upon  their  bond.  The  material  part 
of  the  bond  was  as  follows:  "Payments  are 
to  be  made  upon  certificates  of  the  archi- 
tect, and  upon  estimates  made  for  material 
when  delivered  at  and  for  said  building, 
from  which  shall  be  reserved  26  per  cent  of 
the  cost  of  such  material;  and,  upon  like 
certificates  of  the  architect  and  their  es- 
timates made,  upon  the  1st  of  each  month, 
payments  are  to  be  made  for  work  erected 
into  said  building,  less  what  has  been  pre- 
viously paid  for  the  same  aa  materials, 
and  from  which  shall  be  reserved  out  10 
per  cent  thereof.  And  the  said  10  per  cent, 
so  reserved  out  of  sum  so  paid  for  ma- 
terial and  for  work  erected  into  said  build- 


Case  Note. — Release  of  surety  on  building 
contractor's  bond  by  making  payments  not 
authorized  by  the  contract. — It  is  a  general 
principle  that  any  material  alteration  in  a 
building  contract  will  release  nonconsent- 
ing  sureties  upon  a  bond  given  to  guarantee 
the  faithful  performance  of  the  contract, 
and  to  protect  the  owner  against  any  claims 
or  liens  for  labor  or  materials  used  in  the 
nonstruction  of  the  building.  Whether  a 
payment  made  by  the  owner  before  it  has 
become  due,  or  in  an  amount  larger  than 
provided  for  in  the  contract,  is  such  a  ma- 
terial alteration  of  the  contract  as  to  re- 
lease the  sureties,  is  a  question  upon  which 
the  decisions  do  not  agree;  but  the  great 
weight  of  authority  seems  to  be  that 
such  payments  wUl  relaa«e  the  sure- 
5L.R.A.(N.a) 


ties,  the  argument  being  not  only  that 
the  sureties  are  entitled  to  have  the 
amounts  reserved  in  the  contract  ap- 
plied to  the  satisfaction  of  possible 
liens  or  claims  against  the  building,  but 
also  that  the  fact  that  there  are  earned, 
but  unpaid,  moneys  in  the  hands  of  tho 
owner,  will  act  as  an  incentive  to  the  con- 
tractor to  execute  his  contract  in  a  faithful 
manner. 

In  Kiessig  v.  Allspaugh,  91  Cal.  231,  IS 
L.R.A.  418,  27  Pac.  655,  it  was  held  that  a 
surety  upon  a  contractor's  bond,  conditioned 
to  save  harmless -the  owner  from  any  claims 
for  materials  or  labor  used  in  the  con- 
struction of  the  building,  is  discharged 
from  liability  if  the  owner,  without  hia 
consent,  pays  over  to  the  contractor  nione^ 
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ing,  if  to  be  paid  after  the  work  shall  hare 
been  completelj  finished,  delivered,  and  ac- 
cepted by  the  party  of  the  first  part,  pro- 
vided that  a  certificate  shall  be  obtained 
by  the  party  of  the  second  part  from  the 
clerk  of  the  office  where  liens  are  recorded, 
and  signed  by  said  derk,  testifying  that 
at  the  time  when  the  payment  is  due  the 
building  is  free  from  all  liens  and  claims 
chargeable  to  the  party  of  the  second  part." 
,  The  contract  of  suretyship  was  executed 
contemporaneously  with  the  building  con- 
tract, and  was  as  follows:  "The  State  of 
Alabama,  Montgomery  County.  Know  all 
men  by  these  presents:  That  we,  John  W. 
Hood  &  Co.,  as  principal,  and  Fidelity  & 
Deposit  Company  of  Maryland,  as  surety, 
are  held  and  firmly  bound  unto  First  Na- 


tional Bank  of  Montgomery,  in  the  sum 
of  $15,000,  for  the  payment  of  which  we 
bind  ourselves,  heirs  and  executors,  ad- 
ministrators and  assigns.  Sealed  with  our 
seals  and  dated  this  7th  day  of  March, 
A.  D.  1901.  The  condition  of  this  obliga- 
tion is  such  that,  whereas,  the  above- 
bounden  John  W.  Hood  &  Co.  did,  on  the 
7th  day  of  March,  1901,  enter  into  a  con- 
tract, as  original  or  general  contractor, 
with  said  First  National  Bank  of  Mont- 
gomery to  build  and  complete  a  six-story 
and  attic  fireproof  building  in  the  city  of 
Montgomery,  according  to  plans  and  sped- 
flcations  furnished  and  prepared  therefor 
by  Lockwood  &  Smith,  architects,  at  and 
for  the  price  of  $44,000;  and  whereas,  un- 
der article  1  of  diapter  71  of  the  Code  of 


which  the  building  contract  provides  that 
he  shall  retain  in  nip  possession  until  final 
settlement,  for  the  discharge  of  claims. 
And  this  decision  is  cited  with  approval  by 
Glenn  County  v.  Jones,  146  Cal.  518,  80 
Pac.  695.  To  the  same  effect  are  Bragg  v. 
Shain,  40  Cal.  131;  Bell  v.  Paul,  35  Neb. 
240,  52  N.  W.  1110;  McNally  v.  Mercantile 
Trust  Co.  204  Pa.  596,  64  Atl.  360;  Shelton 
T.  American  Suretv  Co.  66  C.  C.  A.  94,  131 
Fed.  210;  McLeod  v.  McLeod  (Ah».)  40  So. 
414. 

In  Taylor  v.  Jeter,  23  Mo.  244,  it  was 
held  that  sureties  upon  a  similar  contract- 
or's bond  had  a  right  to  stand  upon  the 
agreement  that  the  owner  would  not  pay 
the  contractor,  during  the  progress  of  the 
work,  more  than  70  per  cent  of  the  value 
of  the  work  done;  and,  if  he  did  pay  more 
without  the  consent  of  the  sureties,  they 
were  thereby  discharged.  And  this  deci- 
sion is  cited  with  approval  and  followed 
by  Evans  v.  Graden,  125  Mo.  72,  28  S.  W. 
439;  Ryan  v.  Morton,  63  Tex.  258;  Bragg 
y.  Shain,  supra.  And  to  the  same  effect 
is  Watkins  v.  Pierce,  10  Mo.  App.  695. 
And  the  ruling  in  the  English  case  of  Cal- 
vert V.  London  Dock  Co.  2  Keen,  639,  is  the 
same. 

In  Welch  v.  Hiibschmitt  Bldg.  &  Wood- 
workine  Co.  61  N.  J.  L.  57,  38  Atl.  824,  it 
was  held  that,  by  paying  a  part  of  the 
second  instalment  to  the  contractor  be- 
fore it  was  due  under  the  contract,  the 
owner  discharged  the  surety  from  all  obli- 
gation. And  to  the  same  effect  is  St.  Mary's 
College  V.  Meagher,  11  Ky.  L.  Rep.  112, 
U  S.  W.  608. 

In  Lucas  County  v.  Roberts,  49  Iowa,  159, 
where  the  contract  required  the  owner  to 
pay  for  the  work  only  when  it  was  com- 
pleted, the  court  held  that  the  sureties  on 
the  contractor's  bond  had  a  right  to  ex- 
pect, and  good  faith  required,  that  the 
owner  should  hold  the  funds  until  all  the 
debts .  contracted  by  the  contractor,  which 
could  be  established  as  hens,  were  paid,  or 
the  time  for  filing  the  same  had  expired; 
and  the  sureties  should  not  be  called  upon 
to  reimburse  the  owner  because  of  his  neg- 
ligence in  failing  so  to  retain  the  money. 
5LJl.A.(N.S.) 


And  in  Wehrung  v.  Denham,  42  Or.  386, 
71  Pac.  133,  it  was  held  that  the  sureties 
were  released  where  the  owner  paid  for 
all  the  work  na  it  progressed,  while  the 
contract  provided  that  25  per  cent  of  the 
amount  due  was  to  be  retained  for  thirty 
days  after  the  completion  of  the  work. 
And  in  Cowdery  v.  Hahn,  106  Wis.  456,  76 
Am.  St.  Rep.  921,  81  N.  W.  882,  it  was 
held  that  payment  in  full  by  the  owner  be- 
fore the  building  was  completed  worked  an 
absolute  release  to  the  sureties  upon  the 
contractor's  bond. 

In  Gato  T.  Warrington,  37  Fla.  542,  19 
So.  883,  where,  by  the  terms  of  the  con- 
tract, money  was  to  be  paid  to  the  con- 
tractor only  upon  receipted  pay  rolls  and 
bills  for  material,  and  the  owner  made  large 
payments  to  the  contractor  for  labor  with- 
out reference  to  any  receipted  pay  rolls,  it 
was  held  that  such  payments  released  the 
sureties  on  the  contractor's  bond. 

Some  decisions,  however,  hold  that  pre- 
mature payments  on  the  contract  price  by 
the  owner  to  the  principal  would  not  re- 
lease the  sureties  if  their  security  was  not 
thereby  lessened,  as  Hand  Mfg.  Co.  T. 
Marks,  36  Or.  623,  52  Pac.  512,  53  Pac. 
1072,  69  Pac.  649,  and  Bateman  Bros.  v. 
Mapel,  145  Cal.  241,  78  Pac.  734. 

In  Leghorn  v.  Nydell,  39  Wash.  17,  80  Pac, 
833,  it  was  held  that  the  payment,  by  the 
owner  to  a  contractor,  of  a  certain  por- 
tion of  an  instalment  before  it  was  due, 
and  the  deduction  of  that  amount  from  the 
next  instalment,  were  not  such  a  prepay- 
ment upon  the  contract  as  to  release  the 
sureties. 

Some  cases  hold  that,  where  payments 
have  been  made  in  excess  of  the  amount,  or 
in  advance  of  the  time,  provided  for  in  the 
contract,  the  surety  on  the  contractor's 
bond  is  released  to  that  extent.  Thus,  in 
Picard  t.  Shantz,  70  Miss.  381,  12  So.  644, 
it  was  held  that  the  surety  was  discharged 
to  the  extent  that  he  was  deprived  of  se- 
curity by  the  act  of  the  owner  in  anticipat- 
ing payment  to  the  contractor.  And  a  simi- 
lar ruling  was  made  in  Cochran  v.  Baker, 
34  Or.  666,  62  Pac.  620,  66  Pac.  641.  And 
in  Gray  ▼.  Sdiool  District,  86  Neb.  438.  63 
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Alabama  of  1898,  of  force  from  February 
17,  1898,  certain  liens  are  provided  for  me- 
chanics and  material  men,  and  certain  du- 
ties are  required  of  owners  and  proprietors, 
in  this:  That,  if  the  owner  or  proprietor, 
or  his  agent,  be  notified  in  writing  that  cer- 
tain specified  material  will  be  furnished  to 
the  contractors  for  use  in  the  building  or 
improvements  on  the  land  of  the  owner  or 
proprietor  at  certain  specified  prices,  be 
shall  b«  liable  therefor,  unless  he  objects 
thereto,  and  other  provisions  as  to  liens  of 
mechanics  and  material  men  as  to  any  un- 
paid balance  that  may  be  dne  by  owner  or 
proprietor  to  the  original  contractor,  and 
for  demanding  of  the  original  contractor 
the  complete  list  of  all  material  men,  labor- 
ers, and  employees  who  have  furnished  any 
material,  or  have  done  any  labor  or  per- 
forming any  service,  or  who  may  be  under 
any  contract  or  engagement  to  furnish  any 
material,  or  to  do  or, to  perform  any  serv- 
ice, to  such  contractor  for  or  on  tuch  build- 
ing or  improvement,  with  the  terms  and 
price  thereof,  and  for  retaining  and  paying 
such   claims,  for  any   unpaid   balance   re- 


maining in  the  hands  of  the  owner  or  pro- 
prietor, that  any  such  sum  may  be  retained 
and  paid  such  mechanic,  laborer,  or  ma- 
terial man  by  the  owner  or  proprietor  i* 
he  wishes,  and  shall  be  a  credit  on  this  con- 
tract as  if  paid  to  the  contractors;  and 
whereas,  said  John  W.  Hood  &  Co.,  as  said 
original  contract  calls  for,  have  agreed  to 
furnish  all  the  material  and  labor  required 
in  the  erection  and  completion  of  said 
building  herein  referred  to  and  described, 
at  and  for  the  price  hereinbefore  recited 
and  according  to  the  plans  and  specifica- 
tions herein  above  referred  to,  and  to  erect 
and  complete  said  building  according  to 
said  plans  and  specifications:  Now,  there- 
fore, we,  the  undersigned,  agree  to  secure 
and  hold  harmless  the  First  National  Bank 
of  Montgomery  against  all  contracts,  claims, 
and  demands  of  all  material  men,  labor- 
ers, or  employees  who  may  furnish  any  ma- 
terial or  thing,  or  may  do  or  perform  any 
service,  or  who  may  be  nnder  «  contract 
or  agreement  to  furnish  any  material  or 
thing,  or  to  do  any  labor  or  perform  any 
services,   to   said   Hood   &   Co.,   as   afore- 


K.  W.  377,  it  was  held  that,  upon  default 
on  the  contract  by  the  principal,  the  surety 
was  not  liable  for  the  amount  of  payments 
made  in  excess  of  the  architect's  estimates 
upon  which  all  payments  were  to  be  made. 

And  in  Brennan  v.  Clark,  29  Neb.  385, 
46  N.  W.'472,  it  was  held  that  the  sureties 
upon  a  contractor's  bond  were  entitled  to 
a  reduction  for  any  losses  that  they  had 
sustained  by  reason  of  payments  to  the 
contractor  without  the  estimates  provided 
for  in  the  contract.  In  this  case  there  was 
no  claim  made  by  the  sureties  that  they 
were  entirely  released,  and  that  point  was 
not  passed  upon  by  the  court. 

In  Kaufmann  v.  Cooper,  46  Neb.  644,  65 
N.  W.  797,  it  was  held  that  a  bond  given  by 
»  contractor,  by  which  the  payment  of  all 
accounts  for  labor  and  material  furnished 
him  for  the  building  was  secured,  was  not 
rendered  nugatory,  so  far  as  the  liability  of 
the  surety  to  laborers  and  furnishers  of 
material  was  concerned,  by  reason  of  pay- 
ments to  the  contractor,  made  in  excess  of 
Ml  estimate  of  the  inspector,  in  accordance 
with  whose  estimates  the  contract  provided 
that  all  payments  were  to  be  made.  And 
this  decision  is  followed  by  King  v.  Mur- 
phy, 49  Neb.  670,  68  N.  W.  1029. 

In  Mayes  v.  Lane,  116  Ky.  566,  76  S.  W. 
399,  it  was  held  that  the  sureties  on  a  con- 
tractor's bond  were  not  released  by  the  ap- 
plication upon  liens  on  the  building  of  the 
16  per  cent  of  the  contract  price  which  was 
to  be  reserved,  according  to  the  terms  of 
the  contract,  until  the  completion  of  the 
building,  where  the  contractor  had  thrown 
up  his  contract;  the  court  holding  that  the 
purpose  of  the  reservation  was  to  pay  any 
liens  which  might  attach  to  the  building, 
5LJt.A.(N.S.) 


and  this  payment  reduced  the  liability  of 
the  sureties  pro  Utnto. 

In  Haine  v.  Dambach,  4  Pa.  Co.  Ct.  633, 
it  was  held  that  payments  made  by  the 
owner  to  the  contractor  in  advance  of  the 
times  called  for  in  the  contract  would  not 
discharge  the  sureties  in  the  absence  of  an 
express  stipulation  that  the  payments  were 
not  to  be  so  made. 

In  some  cases  the  question  has  arisen 
whether  the  customary  reservation  of  a 
portion  of  the  contract  price  until  the  com- 
pletion of  the  building  is  for  the  benefit  of 
the  owner,  or  for  the  benefit  of  the  suretT. 
In  Finney  v.  Condon,  86  111.  78,  it  was  held 
that  the  reservation  was  as  much  for  the 
benefit  of  the  surety  as  of  the  owner,  and 
any  unauthorized  payment  from  the  re- 
serve fimd  to  the  contractor  released  the 
surety.  And  a  similar  ruling  was  made  in 
Greenville  v.  Ormand,  51  8.  C.  121,  28  8.  E. 
147.  But  in  Fidelity  &,  D.  Co.  v.  Robert- 
son, 136  Ala.  379,  34  So.  933,  it  was  held 
that  such  a  provision  in  the  contract  waa 
solely  for  the  owner's  benefit,  and  could  be 
waived  by  him  without  prejudice  to  his 
rights  against  the  surety. 

In  Reed  v.  McGregor,  62  Minn.  94,  64  N. 
W.  88,  in  an  action  on  a  bond  to  indemnify 
plaintiff  against  mechanics'  liens  on  prop- 
erty conveyed  to  him  by  the  principal  of 
the  bond,  upon  which  the  latter  was,  at  the 
time  of  the  conveyance,  erecting  a  house 
which  he  agreed  to  finish,  it  was  held  that 
the  sureties  were  not  released  by  the  fact 
that  plaintiff  paid  over  all  of  the  purchase 
money  to  the  vendor,  where  neither  the  con- 
tract between  the  owner  and  the  principal, 
nor  the  contract  between  the  owner  and  the 
sureties,  provided  that  any  portion  of  th« 
contract  price  should  be  re 
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said  contractors,  for  or  on  such  building 
or  improTement,  and  to  exempt  said  First 
National  Banlc  of  Montgomery,  owner  and 
proprietor,  from  making  any  demands  of 
the  contractor  for  a  complete  list  of  all 
material  men,  laborers,  and  employees, 
from  retaining  in  his  hands  any  balance 
due,  and  to  pay  any  claim  of  mechanics, 
laborers,  and  material  men  of  which  he 
may  have  notice,  or  from  any  demand  or 
liability  whatsoever  to  any  other  person 
than  Hood  &  Co.,  the  original  contractors 
herein.  We,  the  undersigned,  promise  and 
agree  that  the  said  Hood  &  Co.  erect  and 
complete  said  building  according  to  said 
plans  and  specifications  above  mentioned; 
and,  further,  this  bond  shall  cover  and  in- 
clude any  sum  owing  by  said  contractors  as 
liquidated  damages  for  a  failure  to  com- 
plete contract  in  the  specified  time.  But, 
if  the  said  Hood  &  Co.  shall  secure  and 
hold  harmless  the  said  First  National  Bank 
of  Montgomery  as  aforesaid,  from  all  loss, 
liability,  and  damages  as  hereinbefore  par- 
ticularly mentioned  and  set  forth,  this 
agreement  to  be  void;  otherwise,  to  re- 
main." 

Further  facts  appear  in  the  opinion. 

Mr.  Horace  Stringfellow,  for  appellant: 

The  provision  stipulating  for  partial  pay- 
ments upon  estimates  and  certificates  was 
solely  for  the  benefit  of  the  obligee. 

Fidelity  &  D.  Co.  v.  Robertson,  136  Ala. 
379,  34  So.  933;  30  Am.  &  Eng.  Enc  Law, 
2d  ed.  p.  1846;  Blethen  t.  Blake,  44  CaL 
117;  Acker  v.  Bender,  33  Ala.  230;  Law- 
rence V.  United  States,  71  Fed.  228. 

It  is  not  sufficient  to  discharge  the  siirety 
that  the  acts  or  conduct  of  the  creditor  are 
prejudicial  to  his  interest;  but  such  acts 
or  conduct  must  also  be  a  violation  of  the 
duty  of  the  creditor. 

Allen  V.  Greene,  19  Ala.  42;  White  v. 
Life  Asso.  of  America,  63  Ala.  427,  35  Am. 
Rep.  45;  Perrine  v.  Fireman's  Ins.  Co.  22 
Ala.  677;  18  Am.  &  Eng.  Enc.  Law,  p. 
244;  Steiner  v.  Jeffries,  118  Ala.  684,  24 
So.  37;  Hinkley  v.  Grafton  Hall,  101  Wis. 
69,  76  N.  W.  1093;  Smith  v.  Molleson,  148 
N.  Y.  241,  42  N.  E.  669;  Meyers  v.  Wood, 
26  Tex.  Civ.  App.  691,  65  S.  W.  671. 

The  duty  resting  upon  the  creditor  ia 
the  case  of  ordinary  suretyship  is  not  sim- 
ply to  retain  a  security,  but  to  retain  or 
apply  the  security  to  the  payment  of  the 
debt  or  performance  of  the  contract. 

CuUum  V.  Emanuel,  1  Ala.  23,  34  Am. 
Deo.  757;  22  Am.  A  Eng.  En&  Law,  p. 
519;    Sawyers  v.   Baker,  72  Ala.  49. 

'The  surety  could  be  released  only  to  the 
extent  of  the  security  diverted. 

White  V.  Life  Asso.  of  America,  63  Ala. 
419,  36  Am.  Rep.  45. 

If  there  is  no  stipulation  in  the  bond, 
•  L.R.A.(N.S.) 


the  right  of  the  surety  depends  upon  the 
equity  of  subrogation.  This  does  not  ab- 
rogate or  restrict  the  rights  or  privileges 
of  the  creditor,  existing  under  his  con- 
tract wth  the  principal  or  otherwise. 

White  V.  Life  Asso.  of  America,  63  Ala. 
427,  35  Am.  Rep.  45;  Perrine  v.  Fireman's 
Ins.  Co.  22  Ala.  577;  Steiner  v.  Jeffries,  118 
Ala.  684,  24  So.  37. 

Even  if  it  be  held  that  the  obligee  is, 
without  stipulation  of  the  surety,  com- 
pelled to  subordinate  his  right  to  waiver 
to  the  equity  of  the  surety  to  subrogation, 
this  equity  is  only  that  the  security  be 
retained  or  applied  to  the  payment  of  the 
debt  or  performance  of  the  contract  for 
which  the  surety  is  bound. 

Cullum  V.  Emanuel,  1  Ala.  23,  34  Am. 
Dec.  767;  22  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  519. 

When  once  applied,  the  surety  cannot  be 
permitted  to  enjoy  it  a  second  time. 

Sawyers  v,  Balcer,  supra. 

If  not  applied  nor  retained,  the  right  of 
the  surety  is  only  a  discharge  pro  tanto, 

Knighton  v.  Curry,  62  Ala.  408;  Allen  v. 
Greene,  19  Ala.  42;  Marquette  Opera  House 
BIdg.  Co.  V.  Wilson,  109  Mich.  224,  67  N. 
W.  123;  Weik  v.  Pugh,  92  Ind.  382. 

Messrs.  W^tts  &  Son  also  for  appellant. 

Messrs  Steiner,  Cnun,  it  Weil  and  John 
M.  Chilton,  for  appellee: 

The  surety  was  discharged. 

Lloyd,  Bldig.  Contr.  $  39;  Brandt,  Surety- 
ship &  Guaranty,  3d  ed.  J  416;  Emden,  Bldg. 
Contr.  p.  61;  Calvert  v.  London  Dock  Co. 
^  Keen,  638;  General  Steam  Nav.  Co.  v. 
Bolt,  6  C.  B.  N.  S.  650;  Holme  v.  Brunskill, 
L.  R.  S  Q.  B.  Div.  495;  Prairie  State  Bank 
V.  United  States,  164  U.  8.  227,  41  L.  ed. 
412,  17  Sup.  a.  Rep.  142;  MiUer  v.  Stew- 
art, 9  Wheat.  680,  6  L.  ed.  189;  Reese  v. 
United  States,  9  WaU.  13,  19  L.  ed.  641; 
United  States  v.  Freel,  186  U.  S.  309,  46  L. 
ed.  1177,  22  Sup.  Ct.  Rep.  876;  Shelton  v. 
American  Surety  Co.  127  Fed.  736,  66  C. 
C.  A.  94,  131  Fed.  210;  Zeigler  v.  Hallahan, 
66  0.  C.  A.  I.  131  Fed.  205;  Morgan  County 
V.  Branham,  67  Fed.  179;  United  States 
use  of  Schumacker  v.  Mclntyre,  111  Fed. 
590;  United  States  v.  American  Bonding 
&  T.  Co.  32  C.  C.  A.  420,  61  U.  S.  App. 
684,  89  Fed.  925;  May  v.  Alabama  Nat. 
Bank,  111  Ala.  510,  20  So.  459;  Anderson 
V.  Bellinger,  87  Ala.  334,  4  LJI.A.  680,  13 
Am.  St.  Rep.  46,  6  So.  82;  Prim  v.  Ham- 
mel,  134  Ala.  652,  92  Am.  St.  Rep.  62, 
32  So.  1006;  Brown  v.  Johnson  Bros.  127 
Ala.  292,  51  LJUA  403,  85  Am.  St.  Rep. 
134,  28  So.  679;  Crescent  Brewing  Go.  v. 
Handley,  90  Ala.  486,  7  So.  912;  Montgom- 
ery V.  Hughes,  65  Ala.  201;  Moses  Bros.  v. 
Home  Bldg.  &  Loan  Asso.  100  Ala.  465,  14 
S(k  412;  Mackay  v.  Dodge.  6  Ala.  388;  Mo- 
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Ree  T.  Griffto,  66  A.la.  211;  White  v.  Life 
Asso.  of  America,  63  Ala.  419,  35  Am.  Rep. 
45;  Bragg  v.  Shain,  49  Cal.  131;  Kiesgig  v. 
AlUpaugh,  91  CaL  231,  13  L.R.A.  418,  27 
Pac  653;  Chester  v.  Leonard,  68  Conn. 
496,  37  Atl.  897;  Gato  ▼.  Warrington,  37 
Fla.  642,  19  So.  883;  Bethune  r.  Dozier,  10 
Ga.  235;  Finney  v.  Condon,  86  111.  78;  Mc- 
Connell  t.  Poor,  113  Iowa,  133,  62  L.R.A. 
312,  84  N.  W.  968;  St.  Mary's  College  v. 
Meagher,  11  Ky.  L.  Rep.  112,  11  S.  W.  608; 
Orleans  &  J.  R.  Co.  t.  International  Constr. 
Co.  118  La.  409,  37  So.  10;  Clagett  v.  Sal- 
mon, 6  Gill  &  J.  314;  Mayhew  v.  Boyd,  5 
Md.  102,  69  Am.  Dec.  101;  Backus  ▼.  Arch- 
er, 109  Mich.  666,  67  N.  W.  913;  People 
use  of  Hirth  ▼.  Powers,  108  Mich.  339,  66 
N.  W.  216;  Fidelity  Mut.  Life  Abso.  v. 
Dowey,  83  Minn.  389,  64  L.R.A.  946,  86  N.  W. 
423;  Simonson  v.  Grant,  36  Minn.  439,  31  N. 
W.  861 ;  Picard  r.  Shantz,  70  Miss.  381, 12  So. 
644;  Moore  t.  Fountain  (Miss.)  8  So.  509; 
Evans  y.  Graden,  126  Mo.  72,  28  S.  W.  439; 
Taylor  v.  Jeter,  23  Mo.  244;  Burley  v.  Hitt, 
64  Mo.  App.  272;  Bell  T.  Paul,  36  Neb.  241, 
62  IT.  W.  1110;  Carson  Opera  House  Asso. 
r.  Miller,  16  Nev.  327;  Truckee  Lodge  No. 
14,  L  O.  0.  P.  y.  Wood,  14  Nev.  293;  Bams 
T.  Barrow,  61  N.  Y.  39,  19  Am.  Rep.  247; 
Welch  ▼.  Hubschmitt  Bldg.  &  Woodworking 
Co.  61  N.  J.  L.  67,  38  Atl.  824;  Wehrung  ▼. 
Denham,  42  Or.  386,  71  Pac.  133;  Fitzpatrick 
V.  MeAndrewB,  2  Pa.  Dist.  R.  713;  Green- 
yille  T.  Onnand,  61  S.  0.  121,  28  S.  E.  147; 
Ryan  r.  Morton,  66  Tex.  268;  House  v. 
American  Surety  Co.  21  Tex.  Ciy.  App.  690, 
64  S.  W.  SOS;  Peters  ▼.  Mackay,  20  Wash. 
172,  64  Pac.  1122;  Cowdery  y.  Hahn,  106 
Wis.  466,  76  Am.  St.  Rep.  923,  81  N.  W. 
882;  Leonard  T.  County  Court,  25  W.  Va. 
46. 

Simpton,  J.,  delivered  the  opinion  of  the 
court: 

TUb  was  an  action  by  appellant  against 
appellee,  based  upon  a  bond  which  appellee- 
executed  March  7,  1901,  as  surety  for  John 
W.  Hood  &  Company  to  secure  the  faith- 
ful performances  of  a  contract  by  which 
eaid  Hood  &  Company  had  agreed  to  fur- 
nish materials  and  erect  a  certain  btiilding 
in  Montgomery,  Alabama. 

The  first  point  raised  by  the  pleadings, 
and  strenuously  and  ably  argued  in  the 
briefs  of  both  the  appellant  and  appellee,  is 
whether  or  not,  in  a  case  like  this,  where 
the  building  contract  specifies  that  pay- 
ment shall  be  made  as  the  work  progresses 
upon  certificate  of  the  architect,  and  esti- 
mates for  material  when  delivered,  reserv- 
ing 10  per  cent  to  be  paid  only  when  the 
work  is  completed;  and  the  owner  under- 
takes to  pay  in  a  different  way,  as  by  ad- 
vancing money  to  the  contractor  to  be  re- 
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paid  as  the  estimates  and  certificates  are 
made,  and  paying  for  lumber  before  it 
is  delivered,  without  regard  to  the  10  per 
cent  deduction, — the  surety  is  released.  The 
appellant  relies  upon  the  case  of  Fidelity 
&  D.  Co.  V.  Robertson,  136  Ala.  379,  34 
So.  933,  and  especially  the  remark  of  the 
court,  on  page  409  of  136  Ala.,  page  943 
of  34  So.,  to  the  effect  that  the  provision 
of  the  contract,  authorizing  the  temporary 
reservation  from  payments  of  15  per  cent 
of  estimated  earnings,  was  solely  for  the 
benefit  of  the  original  contractor,  and 
one  which,  in  the  absence  of  any  prohibi- 
tion in  the  bond,  the  original  contractor 
might  waive,  without  Uie  consent  of  the 
surety.  It  is  a  maxim  of  the  law  that  all 
parties,  whether  principal  or  surety,  who 
reduce  their  oonti^ts  to  writing,  have  a 
right  to  insist  upon  the  terms  of  the  con- 
tract as  written ;  and  it  does  not  lie  in  the 
power  of  the  courts  to  say  that,  although  a 
party  has  contracted  to  do  one  thing,  yet 
he  has  done  something  else,  which  is  more 
beneficial  to  the  other  party,  and  is  there- 
fore entitled  to  the  enforcement  of  the  con- 
tract. When  a  party  enters  into  a  contract 
to  do  certain  work  and  on  certain  terms, 
and  procures  a  surety  to  guarantee  the 
faithful  performance  of  the  work,  the  sure- 
ty necessarily  oontraota  with  reference  to 
the  contract  as  made.  The  terms  of  the 
contract  become  a  part  of  the  terms  of 
the  bond.  Otherwise  the  surety-  could 
never  know  what  >bligation  he  Was  assum- 
ing.  The  contracts  ore  made  at  the  same 
time.  The  surety's  bond  recites  that, 
whereas  die  btiilding  sontract  has  been 
made,  etc.  Then,  in  the  absence  of  any  ex- 
plicit declaration  to  that  effect,  it  is  dif- 
ficult to  see  how  a  court  can  undertake  to 
say  that  oertain  provisions  are  made  for 
the  benefit  of  the  principal  alone,  and  can 
be  waived  or  dianged  by  him,  without  the 
consent  of  the  surety.  This  is  a  matter, 
however,  that  has  been  so  thoroughly  dis- 
cussed by  the  courts  in  B^gland  and  in  thia 
country,  and  the  trend  of  the  best  author- 
ities is  so  evident,  that  it  seems  useless  to 
go  over  the  arguments  of  the  courts. 

The  leading  case  in  England  is  that  of 
Calvert  ▼.  London  Dock  Co.  2  Keen,  638. 
And  the  Supreme  Court  of  the  United 
States,  in  an  able  opinion  by  Justice  White, 
in  which  he  reviews  the  decisions  of  that 
court  and  others,  plants  itself  squarely  on 
the  English  doctrine,  declaring  that  "the  rul- 
ings of  this  coiirt  have  been  equally  em- 
phatic in  upholding  the  right  of  a  surety 
to  stand  upon  the  agreement,  wth  refer- 
ence to  which  he  entered  into  his  contract 
of  suretyship,  and  to  exact  strict  compli- 
ance with  its  stipulations."  Prairie  State* 
Nat.  Bank  v.  United  States,  164  U.  S.  227, 
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237,  41  L.  ei.  412,  418,  17  Sup.  a.  Rep.  142. 
Equally  emphatic  are  the  cases  of  Simon- 
son  V.  Thori,  36  Minn.  439.  31  N.  W.  861; 
United  States  t.  American  Bonding  &  T.  Co. 
32  C.  C.  A.  420,  61  U.  8.  App.  584,  89 
Fed.  92S,  930;  Backus  v.  Archer,  109  Mich. 
666,  67  N.  W.  913,  and  cases  cited.  Stearns, 
Suretyship,  {  79,  and  note;  27  Am.  &  Eng. 
Enc.  Law,  p.  495.  See  also  Manatee  County 
State  Bank  ▼.  Weatherly  (Ala.)  39  So. 
968.  It  is  unnecessary  to  extend  this  opin- 
ion by  citing  all  the  cases  that  could  be 
produced,  or  by  going  over  the  arguments 
in  those  here  cited.  The  declaration  of  the 
principle  is  clear  and  the  reasoning  satisfac- 
tory. We  are  compelled  to  hold  that  the 
court  below  committed  no  error  in  over- 
ruling the  demurrers  to  the  several  pleas 
setting  up  the  defense  mentioned.  The 
case  of  Fidelity  &  D.  Co.  v.  Robertson, 
supra,  in  so  far  as  it  conflicts  with  this 
opinion,  is  overruled.  The  case  of  Saint  v. 
Wheeler  &  W.  Mfg.  Co.  95  Ala.  362,  36 
Am.  St.  Rep.  210,  10  So.  539,  is  not  in  con- 
flict with  this  opinion,  as  in  that  case  it  is 
distinctly  stated  that  the  claim  sued  on 
was  not  in  any  way  connected  with  the 
additional  duties  which  had  been  placed 
on  the  agent,  and  which  were  distinct  from 
the  duties  guaranteed;  that,  although  the 
agent's  salary  had  been  reduced,  yet  the 
settlement  in  question  was  based  on  the 
original  contract  at  the  original  salary; 
also  that  allowing  the  agent  to  retain 
his  wages  out  of  weekly  collections  was 
not  an  alteration  of  the  contract,  as  it  did 
not  provide  the  manner  in  which  he  was 
to  be  paid.  Nor  is  there  any  conflict  with 
the  case  of  White  .v.  Life  Asso.  of  America, 
63  Ala.  419,  36  Am.  Rep.  46;  for  that  case 
announces  the  doctrine  in  all  its  strictness 
in  regard  to  the  discharge  of  the  surety  by 
an  alteration  of  the  terms  of  the  contract, 
but  merely  states  that  mere  indulgence 
does  not  constitute  such  a  change.  In  the 
case  of  Perrine  v.  Fireman's.  Ins.  Co.  22 
Ala.  675,  the  defendant  was  surety  on  a 
note  given  by  a  stockholder  to  the  bank; 
and  the  only  point  decided  by  the  court 
was  that  the  fact  that  the  corporation  had 
the  power,  under  its  charter,  to  prohibit 
the  transfer  of  the  stock  of  the  stockhold- 
ers, who  were  indebted  to  it,  did  not  make 
it  obligatory  on  it  to  do  so  in  order  to  pro- 
tect the  surety.  The  case  of  Stephens  v. 
Elver,  101  Wis.  392,  77  N.  W.  737  (referred 
to  in  the  brief  of  appellant) ,  really  indorses 
the  general  doctrine  hereinbefore  stated, 
and  places  its  decision  distinctly  upon  the 
ground  that  "the  alleged  advances  were  so 
inconsiderable  and  trifling  in  amount  as  not 
to  constitute  a  material  variation  of  the 
contract,  and  upon  the  further  fact  that 
plaintiff  is  not'  in  a  position  to  insist  upon 
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release,  because  it  was  at  Us  suggestion 
that  Pickering  made  the  request  for  an  ad- 
vance." Page  400,  101  Wis.,  and  page  740, 
77  N.  W.  Without  passing  upon  the  ques- 
tion as  to  whether  that  court  was  right  in 
undertaking  to  say  that  the  alteration  was 
not  material,  we  only  cited  it  to  show  that 
it  does  not  militate  against  the  position 
taken  in  this  opinion.  We  do  not  say  that 
there  may  not  be  some  slight  deviation,  so 
clearly  immaterial  as  not  to  affect  the  lia- 
bilities of  the  parties;  but  that  is  not  this 
case.  In  the  case  of  Smith  v.  MoIIeson, 
148  N.  y.  241,  42  N.  E.  670,  which  is 
greatly  relied  upon  by  appellant,  the  de- 
cision was  really  based  on  the  construction 
of  the  contract;  the  court  holding  that,  in 
making  payments,  the  value  of  the  stone, 
which  had  been  quarried,  but  not  placed  in 
the  building,  should  be  taken  into  consid- 
eration, and  undeV  that  construction  there 
had  been  no  overpayment.  The  court  af- 
firms the  doctrine  that  the  surety  "has  the 
right  to  insist  on  the  strict  performance 
of  any  condition  for  which  he  has  stipulat- 
ed whether  others  would  consider  it  ma- 
terial or  not."  Page  246,  148  N.  T.,  and 
page  670,  42  N.  E.,  second  column.  Allu- 
sion is  also  made  to  the  special  provisions 
in  that  contract  to  the  effect  that  the  own- 
er was  "at  liberty  to  make  any  alterations, 
deviations,  additions,  or  omissions  from  the 
said  contract,"  but  the  court  says  "it  is  not 
important  to  consider  the  real  scope  of  this 
clause." 

Without  subscribing  to  any  intimations 
of  the  court  on  that  point,  it  may  be  re- 
marked that  the  corresponding  provision 
in  the  contract  now  before  this  court  dif- 
fers from  that  in  the  important  particular 
that,  after  referring  to  the  alteration,  etc.. 
It  goes  on  to  state  that  it  shall  not  "make 
void  the  contract,  but  the  difference  shall 
be  added  to  or  deducted  from  the  amount 
of  the  contract,  as  the  case  may  be,  by  a 
fair  and  reasonable  valuation,"  showing 
clearly  that  the  allusion  is  not  to  the  man- 
ner of  payment,  but  to  the  alteration  in 
the  work.  While,  as  between  the  original 
parties  to  the  contract,  either  party  may 
waive  any  of  its  provisions,  yet,  when  a 
third  party  becomes  interested  in  the  con- 
tract by  binding  himself  to  its  faithful  exe- 
cution, the  contract  becomes  a  part  of  his 
obligation,  and'  its  provisions  cannot  be 
waived  so  as  to  affect  his  interest  without 
his  consent.  We  hold  that,  under  the  con- 
tract and  bond  in  this  case,  which  consti- 
tute one  transaction,  if  the  plaintiff  did 
not  pay  for  the  work  and  the  material  in 
the  manner  provided  by  the  contract,  but, 
instead  thereof,  an  arrangement  made  ei- 
ther at  the  time  the  contract  was  made,  or 
afterwards,    with   the   contractor,   without 
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the  consent  of  the  surety,  permitted  the 
contractor  to  overdraw  over  his  account, 
BO  that  considerable  amounts  of  money 
were  paid  to  him  before  any  certificates 
were  issued  by  the  architect,  and  the  ma- 
terial was  paid  for,  without  any  estimate 
and  before  delivery,  and  without  any  re- 
gard to  the  retention  of  the  percentage  re- 
quire!^ trusting  to  the  certificates  and  es- 
timates to  be  credited  on  said  general  ac- 
count,— ^then  this  was  such  a  departure 
from  the  terms  of  the  original  contract  as 
to  release  the  obligation  of  the  surety.  The 
cases  referred  to  by  appellant's  counsel, 
which  hold  that,  where  a  collateral  secu- 
rity has  been  released,  or  lost,  without  the 
consent  or  fault  of  the  surety,  said  surety 
is  released  only  pro  tanto,  do  not  apply  to 
a  case  like  this,  even  as  to  the  10  per  cent 
reserve.  Said  provision  in  this  case  is  one 
of  the  conditions  of  th»  contract,  and  it 
caimot  be  said  that  it  is  a  mere  security 
for  the  payment  of  such  money;  but  it  is 
reserved  as  much  as  a  stimulus  to  insure 
the  completion  of  the  work  by  the  con- 
tractor, aa  for  a  mere  security  of  the 
amount  of  money.  ** 

Appellant  next  insists  that  by  the  terms 
of  the  bond  the  appellee  waived  so  much  of 
the  construction  contract  as  required  pay- 
ments to  be  made  upon  certificates  and  es- 
timates; and  he  bsises  that  construction  on 
that  part  of  the  bond  which  recites  that 
"wheresis,  under  article  1  of  chapter  71  of 
the  Code  of  Alabama  of  1896,  certain  Ifens 
are  provided,"  etc.,  and  concludes  with 
these  words,  to  wit:  '%ut  any  such  sum 
may  be  retained  and  paid  such  mechanic, 
laborer,  or  material  man,  by  the  owner  or 
proprietor,  if  he  wishes,  and  shall  be  a  cred- 
it on  this  contract  as  if  paid  to  the  con- 
tractors." Appellant  claims  that  this  was 
an  authorization  to  the  appellant  to  pay 
all  said  bills,  without  any  regard  to  cer- 
tificates or  estimates,  and  without  reserv- 
ing any  per  cent.  We  do  not  construe  the 
bond  in  this  way.  The  clause  in  question 
is  really  the  conclusion  of  the  first  pre- 
amble, in  which  the  writer  of  the  bond  is 
stating  what  he  understands  to  be  the 
statutes  on  the  subject  of  liens  of  mechan- 
ies  and  material  men.  He  goes  on  with  an- 
other preamble,  and  then  comes  to  the  ob- 
ligation of  the  appellee  to  appellant,  which 
is  to  "secure  and  hold  it  lutrmless"  against 
all  these  demands,  and  to  release  it  of  the 
necessity  of  inquiring  into  these  matters 
entirely,  and  from  paying  any  such  claims. 
It  does  not  present  a  case  where  the  parties 
have  perfected  their  liens,  which  were  guar- 
anteed against,  and  where  the  appellant 
had  to  pay  them  to  save  his  property. 
Again,  the  contract  and  the  bond  being  one 
contract,  all  the  guaranties  in  the  bona ' 
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were  conditioned  on  conformity  to  the  re- 
quirements of  the  contract,  with  regard  to 
the  manner  of  payments;  and,  if  appellant 
had  disregarded  these,  it  coiUd  not  claim 
anything  of  the  surety.  Even  if  the  ex- 
pression could  bear  the  interpretation  put 
upon  it  by  appellant,  authorizing  appellant 
to  pay  such  claims,  it  refers  to  claims  pre- 
sented and  brought  forward  in  the  man- 
ner provided  by  the  statute;  but  the  fur- 
ther provision  of  the  bond  shows  clearly 
that' the  intention  of  it  was  that  appellant 
was  not  to  concern  itself  about  these  mat- 
ters, but  was  simply  to  make  payments 
to  Hood  &  Company,  in  accordance  with 
the  contract,  leaving  it  to  the  surety  to 
hold  it  harmless  against  these. 

In  this  connection,  appellant  further  in- 
sists that  the  words  in  the  bond,  "And  to 
pay  any  claims  of  mechanics,"  etc.,  are  « 
waiver  of  the  requirements  as  to  the  partic- 
ular manner  of  making  payments,  and  an 
authorization  to  appellant  to  pay  said 
items,  without  regard  to  certificates  or  es- 
timates. The  grammatical  construction  of 
the  sentence  will  not  admit  of  such  an  in- 
terpretation. The  infinitive  "to  pay"  is  the 
object  of  the  verb  "agree"  in  the  first  line 
of  the  paragraph.  In  other  words,  the  sure- 
ty company  (with  Hood  4  Ccanpany )  "agree" 
to  hold  appellant  harmless  from  all  these 
contracts,  claims,  etc.,  to  exempt  it  from 
making  demands  for  lists  of  material  men, 
"and  to  pay  any  claims  of  mechanics,  labor- 
ers, and  material  men,"  etc  It  is  just 
as  if  is  had  read,  "And  we  agree  to  pay,"  etc, 
and,  as  if  to  make  it  clearer  still,  they 
exempt  appellant  from  any  demands  or 
liability  whatever  to  any  other  person  than 
John  W.  Hood  &  Company.  In  other  words, 
it  is  clear  that  the  intention  was  that  ap- 
pellant was  not  to  pay  anything  to  anyone 
except  Hood  &  Company.  If  the  material 
men  said  that  they  were  not  willing  to  fur- 
nish material  on  the  responsibility  of  Hood 
4  Company,  they  could  have  secured  them- 
selves by  perfecting  their  liens,  or  appel- 
lant could  have  notified  the  surety  com- 
pany that  the  work  was  In  danger  of  be- 
ing delayed  by  these  matters,  and  then  the 
surety  company  would  have  been  obliged  to 
make  some  provision  for  securing  the  parties. 
Appellant  did  not  choose  to  resort  to  its 
surety,  but  undertook  to  attend  to  the  mat- 
ter itself,  contrary  to  the  provisions  of  the 
contract.  It  is  not  for  the  court  to  say 
why  the  parties  provided  for  the  manner 
of  payment  and  the  reservation  of  the  10 
per  cent,  though  it  is  easy  to  suppose  that 
it  was  for  the  purpose  of  having  a  con- 
tinual stimulus  to  the  contractors  to  finish 
the  work;  thus  operating  as  a  security  to 
the  surety  as  well  as  for  the  security  of  the 
owner.    However  that  may  be,  it  would  be 
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ntterly  futile  to  make  theM  requirements, 
and  then  provide  in  anotlier  clause  that  the 
ewner  might  disregard  it  and  pay  for  all 
the  material  furnished,  without  inspection 
or  estimate. 

Ooming  to  the  facts  of  the  case:  While 
H  is  true  that  the  president  of  the  bani; 
denies  that  there  was  any  agreement,  at 
the  time  the  contract  was  made,  that  the 
business  should  be  conducted  as  it  was, 
whieh  is  contradicted  by  two  witnesses  on 
file  other  side,  yet  the  fact  remains  that 
It  was  conducted  in  that  way,  that  the  con- 
tract was  not  complied  with  in  the  manner 
ef  payment,  nor  in  the  reservation  of  the 
19  per  cent,  and  the  circumstances  make  it 
very  evident  that  there  was  an  understand- 
ing between  the  parties  that  the  money 
should  be  advanced  and  that  the  certificates 
and  estimates  should  be  credits  (as  they 
were)  on  the  general  accounts.  The  trans- 
action bears  none  of  the  earmarks  of  a  sep- 
arate, independent  loan.  There  was  no  sep- 
arate account,  but  merely  the  general  ac- 
count. We  can  judge  of  the  intention  of 
the  parties  only  by  theilr  acts;  and  the 
manner  in  which  the  advancements  were 
made,  in  excess  of  the  certificates  and  esti- 
mates and  of  the  10  per  cent  reserve,  and 
the  estimates  subsequently  credited  there- 
on, changed  the  contractual  relations  of  the 
parties,  deprived  the  surety  of  the  secu- 
rity which  it  had  bargained  for  and  released 
it  from  its  obligations.  It  is  not  for  the 
court  to  say  why  these  stipulations  were 
valuable  to  the  surety  company,  though 
very  good  reasons  readily  occur  to  the 
mind,  and  the  result  in  this  case  illustrates 
them.  It  is  sufiBcient  that  they  were  a 
part  of  the  contract;  and,  according  to  the 
authorities  heretofore  cited,  the  surety 
company  had  a  right  to  demand  that  they 
be  complied  with  before  it  could  be  made 
liable  on  the  bond. 

The  books  show  that  the  account  was 
frequently  overdrawn  to  the  amount  of  sev- 
eral thousand  dollars  over  the  entire 
amount  due.  President  Baldwin,  in  his  let- 
ter of  November  30,  1901,  tells  the  contract- 
ors that  at  that  time  the  bank  had  paid 
them  more  than  the  entire  contsact  price. 
He  testified  that  not  a  single  estimate  was 
paid  in  accordance  with  the  contract,  but 
that  they  were  merely  used  in  paying  the 
checks  drawn  on  said  deposit  account.  He 
testified,  also,  that  he  does  not  know 
whether  the  items  in  any  of  the  various 
•eeoimts,  which  were  paid  for  before  the 
abandonment  of  the  contract,  had  in  fact 
been  delivered  before  that  time;  also  that 
all  the  payments  for  material,  etc.,  were 
eharged  to  Hood  &  Company,  on  the  gen- 
eral account  at  the  bank,  on  which  the  esti- 
mates were  also  credited  as  they  came  in. 
SI>JEt.A.(N.S.)     - 


The  pay  rolls  were  paid  without  any  cer- 
tificate, estimates,  or  reservation.  All 
these  facts  show  clearly  that  the  parties 
made  and  carried  out  arrangements  in  re- 
gard to  payments  entirely  different  from 
the  provisions  of  the  contract. 

The  appellant  next  raises  the  point  that 
President  Baldwin  had  no  authority,  under 
the  proof  in  the  case,  to  make  the  agree- 
ment for  the  bank  to  pay  otherwise  than 
tuicording  to  the  provisions  of  the  contract. 
The  president's  testimony  shows  that  the 
matter  was  in  his  hands  on  the  part  of  the 
bank.  It  is  also  shown  that,  where  orders 
came  in,  they  were  taken  to  him,  and  he 
gave  a  slip  to  the  teller,  and  that  when  he 
was  not  in  the  teller  or  other  officer  paid 
them;  and  it  shows,  also,  that  all  these 
payments  appeared  on  the  books  of  the 
bank,  many  of  them  showing  on  their  face 
what  the  payments  were  for;  and,  in  ad- 
dition to  all  this,  the  bank  is  here  suing 
under  the  contract  and  claiming  credit  for 
these  payments.  From  these  facts  the 
court  had  a  right  to  infer  that  the  entire 
transaction  was  with  the  knowledge  and 
consent  of  the  bank.  Bibb  v.  Hall,  101 
Ala.  79,  14  So.  98;  Talladega  In*.  Co.  v. 
Peacock,  67  Ala.  254. 

The  judgment  of  the  court  is  affirmed. 

Tyson,  Dowdell,  Anderson,  and  Denson, 
JJ.,  concur.  McCIellan,  Ch.  J.  (sick),  an4 
Haralson,  J.   (disqualified),  did  not  sit. 

Petition  for  rehearing  denied  April  i, 
1900. 
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RAILWAY  COMPANY,  Appfc, 

▼. 

JOSIAH  C.  TEETERS. 

(—  Ind.  — ,  77  N.  E.  599.) 

Pleading— contract  of  carriage — ^variance. 

1.  The  disclosure,  by  the  evidence,  of  a 
written  contract  for  transportation,  in  an 
action  for  negligent  injuries  to  a  passenger 


Case  Note. — Refusal  to  give  effect  to  for- 
eign contract  exempting  carrier  from  liabil- 
ity.— In  the  case  of  Hughes  v.  Pennsylvania 
R.  Co.  202  Pa.  226,  63  L.R.A.  613,  97  Am. 
St.  Rep.  713,  51  Atl.  990,  the  court,  by  way 
of  obiter  dicta  at  least,  seems  to  adopt  as  a 
substantive  principle  of  private  international 
law  the  proposition  that  the  law  of  the  place 
where  the  loss  or  injury  occurs  determines 
the  validity  of  a  stipulation  exempting  or 
limiting  the  liability  of  a  carrier  under  a 
contract  made  in  one  state  for  the  transpor- 
tation of  goods  or  passengers  from  a  point 
in  that  stote  to  a  point  in  another  state. 
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■ounding  in  tort,  which  merely  charges  the 
accepbanoe  of  plaintiif  as  a  passenger,  does 
not  create  a  fatal  variance. 
Carriei — special  contract — ^tort 

2.  A  passenger  injured  by  the  neg^Iigence 
of  the  carrier  may  sue  in  tort  notwith- 
standing he  is  traveling  under  a  written  con- 
tract. 

Conflict  of  laws — carrier's  contract. 

3.  The  state  in  which  the  accident  oc- 
curs will  not  enforce  the  provision  of  a  car- 
rier's contract,  valid  where  made,  exempting 
it  from  liability  therefor,  where  such  eon- 
tract  is  contrary  to  its  public  policy. 
Carrier— stock  pass— passenger. 

4.  A  driver  traveling  on  a  stock  pass  is 
a  passenger  for  hire,  within  the  rule  forbid- 
ding the  carrier  to  contract  for  an  exemp- 
tion from  liabiUty  for  its  negligence. 
Same — assumption  of  risk. 

6.  A  traveler  on  a  stock  pass  does  not 
assume  the  risk  of  the  wrecking  of  the  train 


through  the  negligent  operation  of  the  (A 

brakes. 

Same — ^notice  of  passenger's  presence. 

6.  That  the  crew  in  charge  of  a  freight 
train  at  the  time  it  was  wrecked  did  not 
know  of  the  presence  of  a  stock  owner  in 
a  stock  car  is  immaterial  on  the  question  of 
the  liability  of  the  company  for  injury  to 
him,  if  the  company  had  notice  of  his  pres- 
ence there. 

Same — ^location  on  train. 

7.  An  owner  of  stock,  who  has  contract- 
ed to  protect  the  property  from  the  dangers 
of  travel,  is  not  to  be  accounted  a  wrongdoer 
because  he  elects,  without  objection  from 
the  carrier,  to  remain  in  the  oar  with  the 
stock. 

Same — riding  in  stock  car — acquiescence. 

8.  Acquiesoenoe  on  the  part  of  a  rail- 
road company  for  several  days  in  the  occu- 
pation by  a  stock  owner  of  the  car  with  the 
stock  is  equivalent  to  his  assignment  to  that 


As  shown  in  the  .note  to  that  case,  however, 
the  great  weight  of  authority  is  against 
that  position,  and  establishes  as  a  substan- 
tive principle  the  proposition  that  the  law  of 
the  place  where  the  contract  is  made,  and 
where  the  transportation  commences,  is  the 
governing  law  of  a  carrier's  contract;  but, 
as  also  pointed  out  in  that  note,  even  the 
courts  which  in  general  adhere  to  that  po- 
sition very  frequently,  upon  the  ground  of 
public  policy  of  the  forum,  refused  to  recog- 
nize or  enforce  particular  provisions  of  the 
contract  though  valid  by  the  law  of  the 
place  where  the  contract  was  made  and 
where  the  transportation  commenced;  and 
this  is  especially  true  of  stipulations  to 
limit  the  carrier's  liability.  The  fact  that 
the  loss  or  injury  occurred  in  the  state  or 
jurisdiction  in  which  the  action  is  brought 
may  or  may  not  be  determinative  of  the 
question  whether  the  enforcement  of  the 
stipulation  is  contrary  to  the  public  policy 
of  the  forum.  That  depends  upon  the  view 
taken  by  the  courts  of  the  particular  juris- 
diction. For  instance,  it  is  a  well-estab- 
lished rule  in  the  Federal  courts  that  a 
stipulation  exempting  the  carrier  from  lia- 
bility for  loss  or  injury  due  to  negligence 
is  contrary  to  the  public  policy  of  the  Unit- 
ed States,  and  will  not  be  enforced  in  a 
Federal  court,  even  if  valid  by  the  law  of 
the  state  or  of  a  foreign  country  where  the 
contract  was  made  and  the  transportation 
oommenced,  or  even  by  the  law  which  the 
contract  expressly  designates  tis  the  govern- 
ing law  (2  Parmele's  Wharton,  Confl.  L. 
p.  1076,  and  cases  there  cited) ;  aitd  this  rule 
is  apparently  not  dependent  upon  the  occur- 
rence of  the  loss  or  injury  within  the  ju- 
risdiction where  the  action  is  brought, though 
an  exception  has  been  made  where  the  loss 
or  damage  complained  of  occurred  within 
the  state  or  country  where  the  contract  was 
made.  See  The  Trinacria,  42  Fed.  863;  Baet- 
jer  V.  La  Ck>mpagnie  G€n4rale  Transatlan- 
tique,  69  Fed.  789.  In  Kentucky,  however, 
the  courts  have  expressly  taken  the  posi- 
tion that  is  impliedly  assumed  in  Lake 
6L.R.A.(N.S.) 


Shobe  ft  H.  S.  R.  Co.  V.  Tebtbbs,  namely, 
that  the  occurrence  of  the  loss  or  injury  at 
the  forum  makes  it  contrary  to  the  public 
policy  of  the  forum  to  enforce  the  stipula- 
tion limiting  the,  carrier's  liability  under  a 
contract  valid  by  its  substantive  law,  al- 
though it  would  not  be  contrary  to  such 
public  policy  to  enforce  or  give  effect  to  the 
stipulation  if  the  loss  or  injury  had  occurred 
outside  of  the  forum.  Thus,  it  was  held  in 
Cleveland,  C.  C.  ft  St.  L.  R.  Co.  v.  Druien, 
2ft  Ky.  L.  Rep.  103,  66  LJUL  276,  80  8.  W. 
778,  that  it  is  not  contrary  to  the  distinctive 
policy  of  Kentucky  to  eniorce  such  a  stipu- 
lation valid  by  the  law  of  the  phce  where 
it  was  made  and  the  transportation  com- 
menced, if  tae  breach  of  the  contract,  or  loss, 
dad  not  occur  in  Kentucky;  but  in  Adams 
Exp.  Co.  V.  Walker,  26  Ky.  L.  Rep.  1026,  67 
LJLA.  412,  83  S.  W.  106,  the  court  refused 
to  enforce  such  a  stipulation  though  valid 
by  the  law  of  the  place  where  the  contract 
was  made  and  the  transportation  com- 
menced, the  loss  having  occurred  in  Ken- 
tucky. And  see  Davis  v.  Chesapeake  &  O. 
R.  Co.  (Ky.)  post,  — ,  92  S.  W.  339,  to  the 
same  effect  as  the  last  case. 

It  is  to  be  observed,  in  this  connection, 
that  it  does  not  necessarily  follow  from  the 
fact  that  a  stipulation  exempting  a  car- 
rier's liability,  if  made  at  the  forum,  would 
be  invalid  upon  the  ground  of  public  policy, 
that  the  court  of  the  forum  will  refuse,  up- 
on that  ground,  to  recognize  such  'a  stipu- 
lation made  in  another  state  or  country, 
by  the  law  of  which  it  is  valid.  See  Fonseca 
V.  Cunard  S.  S.  Co.  153  Mass.  663,  12  L.R.A. 
340,  25  Am.  St.  Rep.  660,  27  N.  E.  665; 
O'Regan  v.  Cunard  8.  S.  Co.  160  Mass.  356, 
39  Am.  St.  Rep.  484,  35  N.  E.  1070;  Re 
Missouri  S.  S.  Co.  L.  R.  42  Ch.  Div.  321. 
This  is  a  matter  of  comity  which  the  courts 
of  each  jurisdiction  must  determine  for 
themselves,  and  depends  to  a  large  exten* 
upon  the  degree  of  importance  attached  to 
the  general  rule  prevailing  at  the  forum 
which  invalidates  such  stipulations.    . 
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place,  in  determining  the  question  of  his 

negligence  in  being  there. 

General  verdict — interrogatories — conflict 

9.  Answers  to  interrogatories  will  not 
overthrow  the  general  verdict,  unless  there  is 
such  an  antagonism  between  the  two  on 
material  questions  as  to  be  beyond  the  pos- 
sibility of  being  removed  by  any  evidence 
legitimately  admissible  under  the  issues. 
Evidence— damages — valne  of  services. 

10.  In  an  action  for  negligent  injuries,  ev- 
idence of  the  market  value  ol  services  in  the 
profession  for  which  plaintiff  had  fitted  him- 
self is  admissible. 

Witness— irresponsive  answei— objection. 

11.  A  party  not  examining  a  witness  can- 
not object  to  the  irresponaiveness  of  the  an- 
swer to  a  question  after  it  is  fully  complet- 
ed. 

Same — opiaioii — evidence. 

12.  Permitting  one  injured  by  another's 
negligence  to  state  what  he  would  have 
earned  in  his  profession  in  the  absence  of 
the  injury  is  not  reversible  error,  where  de- 
fendant had  secured  the  exclusion  of  com- 
petent evidence  on  that  question,  and  the 
estimate  made  is  supported  by  the  other 
evidence  in  the  case. 

(March  29,  1906.) 

APPEAL  by  defendant  from  a  judgment 
of  the  CSrouit  Ck>urt  for  Whitley 
County  after  alBrmance  by  the  Appellate 
Court  of  a  judgment  in  plaintifTs  favor  in 
an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Olds  &  Donghman  for  appellant. 

Messrs.  H.  W.  Moantz  and  Marshall,  Mc- 
Ragny,  &  Clugston  for  appellant. 

Gillett,  Ch.  J.,  delivered  the  opinion  of 
thfe  court: 

Appellee  brought  this  action  to  recover 
damages  for  injuries  sustained  by  him, 
through  the  alleged  negligence  of  appellant 
while  he  was  traveling  in  charge  of  stock. 
From  a  judgment  in  his  favor  the  company 
appealed. 

The  evidence  shows  that  Teeters,  who 
was  a  professor  in  the  Idaho  Industrial  In- 
stitute, entered  into  a  contract  with  the 
New  York  Central  &  Hudson  River  Rail- 
way Company-  for  the  shipment,  from 
Briarcliff  Manor,  Kew  York,  to  Chicago, 
Illinois,  of  three  head  of  fine  cattle,  which 
he  had  obtained  at  a  stock  farm  near  Briar- 
cliff  Manor  for  the  use  of  the  institution 
with  which  he  was  connected.  The  stock 
was  shipped  in  a  stock  car  of  the  ordinary 
type,  with  Flats  along  the  sides.  After  the 
losiding  had  been  completed,  the  car  was 
put  into  a  train,  and  started  west.  Teeters 
had  climbed  into  said  car,  and  as  it  started 
<SL.R.A.(N.S.) 


he  and  the  agent  waved  adieus  to  each  oth- 
er. The  cattle  were  tied  in  one  end  of  the 
car,  and  there  was  straw  and  feed  therein 
for  their  use.  The  car  was  hauled  over  the 
line  of  the  initial  carrier  to  Buffarlo,  New 
York,  at  which  point  it  was  delivered  to 
appellant,  as  a  connecting  carrier,  for  trans- 
portation to  Chicago.  As  the  freight  train 
containing  said  car  was  passing  through 
Burdick,  in  this  state,  said  car  and  eight 
others  were  wrecked,  and  Teeters,  who  had 
made  the  journey  in  said  car,  was  injured. 
The  train  was  composed  of  75  cars.  The 
40th  car  from  the  looomotive  was  Teetera's. 
There  were  air  brakes  under  49  cars,  and 
it  was  the  last  9  of  said  cars  that  were 
wrecked.  The  accident  was  caused  by  a 
sharp  check  in  the  momentum  of  the  air 
cars,  owing  to  the  shutting  down  of  the 
brakes,  thereby  causing  the  cars  that  were 
not  on  the  brake  line,  and  which  were,  of 
course,  strung  out  to  the  full  extent  of  the 
slack  under  them,  to  come  into  collision 
with  the  other  part  of  said  train.  It  is 
not  disputed  that  there  was  evidence  from 
which  the  jury  was  warranted  in  conclud- 
ing that  the  wreck  was  due  to  negligence 
upon  the  part  of  the  engineer  in  the  opera- 
tion of  the  brakes.  At  the  time  of  the  ac- 
cident Teeters  had  been  nearly  five  days 
en  route.  He  had  taken  supper  in  the 
caboose  on  one  occasion,  and  he  testified 
that  it  was  his  impression  that  it  was  while 
he  was  on  the  Lake  Sliore  road,  although 
he  admitted  that  he  was  not  certain  as  to 
this.  His  presence  upon  the  train  had  been 
known  to  the  brakemen  of  appellant.  He 
had  attended  to  the  feeding  and  watering 
of  his  cattle,  from  time  to  time,  as  occasion 
demanded,  and  had  furnished  milk  to 
the  train  crew  of  the  train  after  leav- 
ing Buffalo.  At  Chatham,  New  York,  he 
spoke  to  the  yardmaster  of  the  New  York 
Central  about  securing  a  transfer  to  an- 
other car,  as  he  had  been  wet  by  the  rain. 
At  Buffalo  he  asked  the  yardmaster  of  said 
road  to  have  his  car  transferred,  so  that  it 
might  be  taken  on  a  Lake  Shore  frieght 
which  was  scheduled  to  depart  in  a  short 
time.  There  is  no  evidence  that  any  of  the 
crew  that  was  in  charge  of  the  train  after 
leaving  Elkhart  Icnew  that  Teeters  was  on 
board.  Wh«i  the  car  was  delivered  to  ap- 
pellant, it  was  transferred  over  a  distance 
of  7  or  8  miles  without  a  caboose,  and  at 
Brewster,  New  York,  while  the  train  was 
standing  in  the  yards  evernight,  the  ca- 
boose was  taken  away,  and  there  was  no 
caboose  attached  until  the  next  morning. 
Aside  from  these  instances,  there  was  -. 
caboose  attached  throughout  the  trip,  a 
fact  that  Teeters  had  knowledge  of.  He 
was  in  the  stock  car,  at  the  time  of  the 
wreck,  lying  asleep  in  the  hay  and  straw. 
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He  testified  that  the  car  was  inspected  at 
Buffalo;  that  he  did  not  notice  anything 
that  would  indicate  that  it  was  unsafe; 
that  it  rode  ▼er7  easily,  and  that  he  had 
never  had  anything  to  do  with  the  opera- 
tion or  control  of  a  freight  train.  He  furth- 
er testified  that,  under  the  transportation 
contract,  it  was  his  understanding  that  he 
was  entitled  to  ride  or  go  along  as  an  at- 
tendant of  the  stock. 

The  contract  of  shipmoit  was  signed  by 
the  initial  carrier  and.  Teeters.  He  paid 
$60  for  the  shipment.  In  substance,  the 
contract  is  as  follows:  It  recites  the  fact 
of  the  delivery  of  the  stock  to  the  carrier, 
and  indicates  its  destination;  and  it  further 
recites  that  the  stock  has  been  received  by 
said  carrier  for  itself,  and  upon  behalf  of 
connecting  carriers  for  transportation  upon 
the  following  terms  and  conditions,  via: 
That  said  shipper  is  at  his  own  sole  risk 
and  expense  to  take  care  of  and  co  feed  and 
water  said  stock  whilst  being  transported, 
and  to  unload  the  same;  and  that  neither 
of  said  carriers  shall  be  under  any  liabil- 
ity or  duty  with  reference  to  such  mat- 
ters, except  in  the  actual  transportation 
of  the  stock;  that  said  shipper  shall  see 
that  all  doors  and  openings  in  said  car 
are  at  all  times  so  closed  and  fastened  as 
to  prevent  escape  therefrom  of  any  of  said 
stock,  and  that  neither  of  said  carriers 
shall  be  liable  on  account  of  the  escape 
of  said  stock  from  said  car,  or  for 
or  on  account  of  any  injury  sus- 
tained by  said  stock  occasioned  by  any 
of  the  following  causes,  to  wit,  overload- 
ing, crowding  one  upon  another,  kicking, 
or  goring,  suffocating,  fright,  burning  of 
hay  or  straw  used  for  feeding  or  bedding, 
or  by  fire  from  any  cause  whatever,  or 
from  causes  beyond  the  control  of  the  car- 
rier; "that  whenever  the  person  or  persons 
accompanying  said  stock  under  this  con- 
tract to  take  care  of  the  same  shall  leave 
the  caboose  and  pass  over  or  along  the 
cars  or  track  of  said  carrier,  or  of  connect- 
ing carriers,  they  shall  do  so  at  their  own 
sole  risk  of  personal  injury,  from  whatever 
cause,  and  neither  the  said  carrier  nor  its 
connecting  carriers,  shall  be  require  to 
stop  or  start  their  trains  or  caboose  cars 
at  or  from  the  depots  or  platforms,  or  to 
furnish  lights  for  the  accommodation  or 
safety  of  the  persons  accompanying  said 
stock  to  take  care  of  the  same  under  this 
contract.  And  it  is  further  agreed  by  said 
shipper  that,  in  consideration  of  the  prem- 
ises and  of  the  carriage  of  a  person  or  per- 
sons in  charge  of  said  stock  upon  a  freight 
train  of  said  carrier,  or  its  connecting  car- 
riers, without  charge  other  than  the  sum 
paid  or  to  be  paid  for  the  transportation  ' 
of  the  live  stock  in  charge  of  which  he  is,' 
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that  the  said  shipper  shall  and  will  indem- 
nify and  save  harmless  said  carrier,  and 
every  connecting  carrier,  from  all  duma, 
liabilities,  and  demands  of  every  kind,  na- 
ture, and  description,  by  reason  of  personal 
injuries  sustained  by  said  parson  or  per- 
sons so  in  charge  of  said  stock,  whether 
the  same  be  caused  by  the  negligence  at 
said  carrier  or  any  connecting  carrier,  or 
any  of  its  or  their  employees,  or  otherwis*." 
Attached  to  said  instrument  and  following 
the  signatures  thereto,  is  an  instrument 
entitled,  "Release  for  man  or  men  in 
charge,"  which  was  signed  by  Teeters,  and 
it  purported,  "in  consideration  of  the  car- 
riage of  the  undersigned  upon  a  freight 
train"  without  charge  other  than  the  siua 
paid  for  the  carriage  of  the  live  stock  upan 
the  train,  to  release  and  dischai^  the  car- 
rier or  carriers  from  all  claims,  liabilities 
and  demands  for  personal  injury  or  dam- 
ages sustained  by  such  person,  whether 
caused  by  the  negligence  of  the  carrier  or 
carriers  or  of  any  of  its  or  their  employees. 
The  complaint  does  not  set  up  the  writ- 
ten contract.  The  action  sounds  in  tort, 
and  the  accepting  of  the  plaintiff  as  a  pas- 
senger for  hire  is  charged,  in  general  term^, 
as  matter  of  inducement.  It  is  claimed  by 
counsel  for  appellant  that,  inasmuch  as  the 
evidence  disclosed  the  execution  of  a  writ- 
ten contract,  there  was  a  fatal  variance  be- 
tween the  allegation  aad  the  proof.  Thia 
precise  question  has  but  recently  been  de- 
termined adversely  to  the  eontenti<ni  of  ap- 
pellant. Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Higgs  (at  this  term)  76  N.  B.  299.  The 
duties  which  attach  to  a  common  carrier  in 
respect  to  the  protection  of  the  lives  and 
limbs  of  its  passeAgers  for  hire  grow  out  of 
the  relationship;  they  may  have  their  foun- 
dation in  contract,  but  the  responsibility  of 
the  carrier  in  such  cases  is  not  measured 
by  its  agreement;  H  is  imposed  by  lav. 
New  York  C.  R.  Co.  v.  Lockwood,  17  Wall. 
367,  376,  21  L.  ed.  627,  639;  Ohio  &  M.  R. 
Co.  V.  Selby,  47  Ind.  471,  17  Am.  Rep.  719; 
Goddard,  Outlines  of  Bailments,  S  323;  Pol- 
lock, Torts,  7th  ed.  521.  There  can  be  no 
doubt  as  to  the  right  in  such  a  case  to  sue 
in  tort.  As  was  said  by  Bayley,  J.,  in  An- 
sell  V.  Waterhouse,  2  Chitty,  U  'T>eclar»- 
tions  against  carriers  in  tort  are  as  old  as 
the  law,  and  continued  till'  Dale  v.  HaH, 
1  Wils.  281,  when  the  practice  of  declar' 
ing  in  sissumpsit  succeeded.  But  this  prac- 
tice does  not  supersede  the  other.  .  .  . 
This  was  only  declaring  as  usual  four  hun- 
dred years  before  Dale  v.  Hall."  There  ia 
no  occasion  entirely  to  wipe  out  the  special 
contract  in  order  to  uphold  a  recovery  un- 
der the  pleadings;  the  company  has  been 
sued  for  a  violation  of  its  public  duty,  and 
the  contract  has  nothing  to  do  with  tha 


190«. 


T.ATcp  SHORE  &  M.  S.  R.  CO  V.  TEBTEBS. 


«a 


case  except  in  so  far  as  it  may  bear  upon 
tlte  question  as  to  whether  appellee  was  in 
a  place  where  lie  was  entitled  to  the  pro- 
tection of  a  passenger  for  hire. 

What  we  have  already  said  concerning 
the  form  of  the  action  brings  as  naturally 
to  the  contention  of  appellant,  raised  in  a 
variety  of  ways,  that,  under  the  decision 
of  the  New  York  court  of  appeals,  in 
Poucher  t.  New  York  C.  R.  Co.  49  N.  Y.  263, 
10  Am.  Rep.  304,  the  instrument  purport- 
ing to  be  a  release  of  damages  was  valid 
and  effectual  to  .release  both  the  initial  and 
the  connecting  carrier,  and  that  therefore 
the  courts  of  this  state  should  hold  that 
the  agreement,  being  valid  where  made  and 
where  it  was  partially  to  be  performed, 
was  valid  in  this  state.  While  it  is  the 
rule  that  any  defense  which  is  based  upon 
the  express  terms  of  a  contract  is  gov- 
erned by  the  lew  loci  contractus,  even 
though  the  action  be  ew  delioto,  yet  the  fact 
that  the  recognition  of  a  provision  for  an 
exemption  from  liability  for  negligence 
would  contravene  the  distinctive  policy  of 
the  state  in  which  the  lu^ion  arose  and 
where  the  remedy  is  sought  furnishes  a 
sufficient  reason  for  the  refusal  to  recog- 
nize such  provision.  2  Wharton,  Confl.  L. 
3d  ed.  {  471a  This  state  is  concerned  in 
the  protection  of  the  lives  and  limbs  of  all 
persons  within  its  borders,  whether  inter- 
state passengers  or  otherwise;  and,  as 
respects  responsibility  for  torts  committed 
within  the  jurisdiction  of  its  laws,  its 
oonrts  will,  where  necessary,  assume  to  de- 
termine the  common  law  for  themselves, 
and  will  not  permit  parties  to  contravene 
the  domestic  policy  of  the  state  by  invid- 
ious  contracts  for  exemptions  from  liabil- 
ity for  negligence.  In  a  case  comparatively 
recently  decided  by  the  Supreme  Court  of 
the  United  States,  the  question  was  in- 
volved as  to  the  validity  of  a  provision  in 
a  ticket  of  transportation  from  Belgium  to 
(he  United  States  which  purported  to  ex- 
empt generally  the  carrier  from  the  con- 
sequences of  his  negligence.  The  ticket 
provided  that  it  should  be  construed  ac- 
oording  to  the  laws  of  Belgium,  and  there 
was  an  offer  to  prove  that  the  provision 
was  valid  where  made.  In  passing  on  the 
question  as  to  the  validity  of  the  stipula- 
tion in  this  country,  the  court  said:  "It  is 
settled  in  the  courts  of  the  United  States 
that  exemptions  limiting  carriers  from  re- 
sponsibility for  the  negligence  of  them- 
selves or  their  servants  are  both  unjust  and 
■nreasonable,  and  will  be  deemed  as  want- 
ing in  the  element  of  voluntary  assent; 
and,  besides,  that  such  conditions  are  in 
conflict  with  public  poli(7.  .  .  .  The 
contention  amounts  to  this:  Where  a  con- 
tract is  made  in  a  foreign  country,  to  be 
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executed  at  least  in  part  in  the  United 
States,  the  law  of  the  foreign  country, 
either  by  its  own  force  or  in  virtue  of  the 
agreement  of  the  contracting  parties,  must 
be  enforced  by  the  courts  of  the  United 
States,  even  although  to  do  so  requires  the 
violation  of  the  public  policy  of  the  United 
States.  To  state  the  proposition  is,  we 
think,  to  answer  it.  It  is  true,  as  a  general 
rule,  that  the  lea  loci  governs,  and  it  is 
also  true  that  the  intention  of  the  parties 
to  a  contract  will  be  sought  out  and  en- 
forced. But  both  these  elementary  prin- 
ciples are  subordinate  to  and  qualified  by 
the  doctrine  that  neither  by  comity  nor  by 
the  will  of  contracting  parties  can  the  pub- 
lic policy  of  a  country  be  set  at  naught." 
The  Kensington,  183  U.  S.  263,  268,  269,  46 
L.  ed.  190,  193,  22  Sup.  Ct.  Rep.  102.  A 
well-known  writer  uses  this  language: 
"Public  policy  is  less  flexible  and  yielding 
where  it  comes  to  fixing  the  terms  of 
human  conveyance,  than  it  appeared  where 
only  senseless  goods  and  chattels  were  con- 
cerned; nor  can  it  be  affirmed  as  a  general 
proposition  that  the  carriage  of  passen- 
gers may,  by  the  most  explicit  understand- 
ing between  the  public  transporter  and  his 
customer,  be  brought  down  even  so  slight- 
ly as  to  leave  the  former  analogous,  in  legal 
responsibility,  to  an  ordinary  bailee  for 
hire."  Schouler,  Bailments,  including  Car- 
riers, I  664. 

The  law  recognizes  the  fact  that  there 
is  ordinarily  little  freedom  of  contract  upon 
the  part  of  the  shipper  in  respect  to  a  bill 
of  lading,  and  it  certainly  will  not  support 
his  agreement  to  waive  his  rights  at  law 
where  the  agreement  is  contrary  to  public 
policy.  New  York  C.  R.  Co.  v.  Lockwood, 
17  Wall.  357,  21  L.  ed.  627;  Baltimore  tc.  O. 
8.  W.  R.  Co.  V.  Voight,  176  U.  8.  498,  44 
L.  ed.  660,  20  Sup.  Ct.  Rep.  385;  Lake  Erie 
&  W.  R.  Co.  v.°  Holland,  162  Ind.  406,  63 
liRJL  948,  69  N.  E.  138.  Cast  into  what 
form  the  agreement  may  be,  the  law  as- 
sumes that  the  consideration  for  the  car- 
riage of  a  drorer  in  charge  of  cattle  lies 
in  the  service  he  renders  in  taking  care  of 
the  animals  or  in  the  charge  made  against 
him  or  his  employer  for  their  transporta- 
tion. New  York  C.  &  St.  L.  R.  Co.  v. 
Blumenthal,  160  IlL  40,  43  N.  E.  809,  and 
cases  there  dted.  As  was  said  in  Balti- 
more k  O.  8.  W.  R.  Go.  V.  Voight,  tuptn,  a 
drover  traveling  on  a  pass,  for  the  pur- 
pose of  taking  care  of  his  stock  on  a  train, 
is  a  passenger  for  hire;  and  it  is  not  lawful 
for  a  common  carrier  of  such  passengers  to 
stipulate  for  exemption  from  responsibil- 
ity for  the  negUgence  of  himself  or  his 
servants.  The  case  of  New  York  0.  R.  Co. 
V.  Lockwood,  supra,  has  been  frequently 
followed,  and  it  may  be  regarded  as  as- 
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tablishing  a  settled  rule  of  policy.  Many 
years  ago  this  court  held,  in  Ohio  &  M. 
R.  Co.  V.  Selby,  47  Ind.  471,  17  Am.  Rep. 
719,  following  the  forceful  decision  of  New 
York  C.  R.  Co.  v.  Lockwood,  supra,  that  a 
drover  in  charge  of  cattle  which  were  being 
shipped  under  contract  was  a  passenger 
for  hire,  and  that  it  was  not  competent  for 
the  carrier,  by  contract,  to  exempt  itself 
from  the  consequences  of  its  negligence  in 
the  transportation  of  such  a  passenger. 
These  holdings  have  come  to  express  rules 
of  law  in  this  state  which  are  thoroughly 
established.  Ohio  &  M.  R.  Co.  ▼.  Nick- 
less,  71  Ind.  271;  Louisville,  N.  A.  &  0. 
R.  Co.  T.  Faylor,  126  Ind.  126,  26  N.  E. 
869.  Assuming  that  appellee  had  so  con- 
ducted himself  as  to  be  entitled  to  the  pro- 
tection of  a  passenger  for  hire,  it  must  be 
said  that  in  an  action  for  a  tort  committed 
against  him  by  the  carrier  in  this  state  the 
courts  will  not  hear  the  latter  to  assert 
that  it  had,  by  contract,  abdicated  the  re- 
sponsibilities which  attached  to  it  by  vir- 
tue of  its  calling.  Louisville,  N.  A.  &  C.  R. 
Co.  V.  Faylor,  supra. 

There  are  some  perils  which  are  necessa- 
rily incident  to  traveling  as  a  drover  in  a 
stock  car,  as  dangers  in  getting  on  and  off 
the  car,  and  from  such  sudden  jars  as  neces- 
sarily attend  the  operation  of  freight  trains. 
These  belong  to  the  assumed  risks  of  such 
travel.  But  it  ia  to  be  remembered  that 
neither  gross  nor  ordinary  negligence  is 
known  to  the  law  pertaining  to  carriers 
of  passengers  for  hire,  and  that  any 
failure  to  bestow  the  care  which  the  situa- 
tion demands,  resulting  in  the  injury  of 
such  a  passenger,  whether  he  be  a  drover  or 
no,  is  negligence.  New  York  C.  R.  Co.  t. 
Lockwood,  supra;  Ohio  &  M.  R.  Co.  v. 
Selby,  supra.  As  was  said  by  Osbom,  Ch. 
J.,  in  Indianapolis,  B.  A  W.  R.  Co.  v.  Bea- 
ver, 41  Ind.  493,  408:  "But,  whether  the 
railroad  company  undertakes  to  convey  its 
passengers  on  a  freight  or  passenger  train, 
in  a  caboose  or  well-cushioned  car,  its 
duty  is  to  so  run  and  manage  the  train  that 
passengers  shall  not,  by  its  own  careless- 
ness, be  killed  or  injured."  It  is  clear,  in 
view  of  the  fact  that  the  accident  arose 
from  the  negligence  of  the  engineer,  as 
shown  by  appellee's  evidence,  and  found  by 
the  general  verdict  and  answers  to  inter- 
rogatories, that  there  is  no  question  as  to 
contributory  negligence  in  the  case  if,  at 
the  time,  appellee  was  in  a  place  where,  as 
a  passenger,  he  had  a  right  to  be.  While 
the  traveler  assumes  the  discomforts  and 
dangers  which  are  inseparably  incident  to 
travel  in  a  stock  car,  yet,  as  against  a  negli- 
geou  act  '>n  tne  management  of  the  train, 
such  as  a  wrecking  of  a  portion  of  it 
through  the  negligent  operation  of  the 
6LJl.A.(N.S.> 


brakes.  It  cannot  be  said  that  the  act  of 
the  traveler  is  in  any  wise  contributory 
thereto.  4  Elliott,  Railroads,  J  1622.  "A 
railroad  company  may  lawfully  stipulate  to 
carry  a  passenger  in  a  baggage  car,  in  an 
express  car,  a  stock  car,  or  on  a  freight 
train  generally."  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Lee,  34  C.  C.  A.  365,  92  Fed.  318.  In 
view  of  the  rigorous  obligations  of  a  com- 
mon carrier  of  passengers,  the  law  ac- 
cords to  it  the  right  to  require  stockmen 
to  ride  in  the  caboose  while  the  train  is 
in  motion.  The  right  to-  enforce  such  • 
regulation  finds  a  sufficient  reason  in  the 
fact  that  it  enables  the  carrier  to  concen- 
trate its  diligence  in  the  protection  of  the 
caboose.  The  oases  indicate  the  existence 
of  such  a  requirement  on  some  of  the  rail- 
roads, but  appellant  does  not  appear  to 
have  exercised  this  privilege. 

Appellant's  counsel  cite  many  cases  in 
which  it  has  been  held  that  passengers  who 
voluntarily  occupy  places  of  increased  haz- 
ard outside  of  those  portions  of  the  train 
intended  for  their  carriage,  and  are  injured 
as  a  result,  cannot  recover;  and  it  is  also 
contended  that  the  very  fact  that  a  ca- 
boose is  attached  to  a  freight  train  is  no- 
tice that  the  passenger  is  expected  to  travel 
in  the  car.  If  a  passenger  has  no  business 
upon  other  portions  of  the  train,  the  rulea 
of  law  suggested  might  be  applied;  but,  in 
view  of  the  nature  of  a  stockman's  duties 
and  responsibilities,  we  doubt  the  applica- 
tion of  such  rules  as  to  him.  In  the  first 
place,  the  fact  it  to  be  borne  in  mind  that 
the  caboose  has  its  own  peculiar  hazards. 
We  find  one  ease  in  which  the  railroad  com- 
pany had  required  the  shipper  to  sign  a  bill 
of  lading  wherein  he  agreed  to  travel  on 
the  oar  containing  the  stock,  and  the  com- 
pany asserted  as  a  defense  to  an  action 
for  his  death  that  he  was  traveling  in  an 
emigrant  car  attached  to  the  train.  Penn- 
sylvania R.  Co.  V.  McCIoskey,  23  Pa.  626. 
Looking  at  the  matter  from  the  view  point 
of  a  man  whose  only  relation  with  the  rail- 
road consists  of  a  single  shipment  of  stock, 
we  venture  to  say  that  it  would  scarce- 
ly occur  to  him  that  his  peril  was  augment- 
ed by  riding  in  a  freight  ear  in  the  middle 
of  a  train,  rather  than  in  the  caboose,  or 
that  he  was  in  any  sense  a  wrongdoer  in 
riding  in  the  ear  with  the  stock,  the  safe- 
keeping of  which  the  company  had  express- 
ly devolved  upon  him.  It  was  said  io 
Kansas  &  A.  Valley  R.  Co.  v.  White,  14  C. 
C.  A.  483,  32  U.  8.  App.  192,  67  Fed.  481: 
"Stockmen  charged  with  the  duty  of  look- 
ing after  their  stock  may  ...  do  many 
things,  on  the  freight  train,  without  being 
guilty  of  negligenoe,  which,  if  done  by  cmm 
riding  on  a  passenger  train,  would  undouat- 
edly  constitute  negligence."    In  Chicago,  K. 
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I.  &  P.  R.  Co.  ▼.  Lee,  mipra,  a  recovery  was 
upheld  where  the  man  in  charge  of  a  valu- 
able mare  was  injured,  while  traveling  in 
the  car  with  the  animal,  owing  to  the  de- 
railing of  the  car.  The  contract  provided 
that  the  car  should  be  in  sole  charge  of  the 
shipper  and  his  agent  for  the  purpose  of 
attention  and  protection  to  the  animal,  and 
that  the  company  assumed  no  responsibil- 
ity for  the  safety  of  it,  whether  from  theft, 
heat,  jumping  from  car,  or  from  injury 
which  it  might  do  to  itself.  In  passing  on 
the  case,  Sanborn,  J.,  said;  "What  was 
the  meaning  of  the  agreement  of  the  par- 
ties in  this  caseT  Their  contract  must,  like 
other  agreements,  be  read  and  construed 
in  the  light  of  the  circumstances  surround- 
ing them  when  they  made  it;  and  when  it 
is  considered  that  it  was  customary  for 
the  men  in  charge  of  fine  animals  to  ride 
in  the  cars  with  them  on  this  railroad; 
that  the  car  in  which  the  defendant  in 
error  was  riding  was  furnished  at  Joliet 
for  the  transportation  of  the  mare;  that 
the  company  knew  that  the  defendant  in 
error  was  to  go  in  charge  of  her;  that  he 
climbed  into  the  car  at  Joliet,  and  rode 
there  until  he  was  injured;  that  the  two 
conductors  through  whose  charge  he  passed 
knew  that  he  was  riding  in  that  car  be- 
fore the  accident  occurred,  and  made  no  ob- 
jection; and  that  the  written  contract  ex- 
pressly provided  that  the  car  containing 
the  animal  was  in  his  sole  charge,  for  the 
purpose  of  attention  to,  and  the  protection 
of,  the  mare  during  the  transportation, 
and  that  the  company  assumed  no  responsi- 
bility for  her  safety  while  in  his  charge, 
whether  from  thefty  heat,  jumping  from 
the  car,  or  injury,  or  damage,  which  she 
might  do  herself, — we  are  constrained  to 
hold  that  the  fair  interpretation  of  this 
agreement  is  that  it  was  a  contract  to  car- 
ry the  defendant  in  error  in  the  stock  car 
occupied  by  the  mare  from  Joliet  to  Junc- 
tion City  upon  his  payment  of  fare  from 
Rock  Island  to  the  latter  place.  If  this 
was  the  contract,  the  defendant  in  error 
was  guilty  of  no  negligence  in  occupying 
that  car  i  ther  than  the  caboose,  because 
he  had  the  right  to  rely  upon  the  presump- 
tion that  the  company  would  use  ordinaiy 
care  to  carry  him  safely  in  the  car  in 
which  the  contract  permitted  him  to  ride." 
We  may  also  cite,  as  much  in  point  on  the 
question  in  hand,  Florida  R.  &  Nav.  Co.  v. 
Webster,  25  Pla.  394,  6  So.  714,  and  Fitch- 
burg  R.  Co.  V.  Nichols,  20  a  C.  A.  500,  60 
U.  S.  App.  297,  85  Fed.  046.  The  duty  and 
privilege  of  the  man  in  charge  to  exercise 
vigilance  in  caring  for  the  stock  was  recog- 
nized in  the  latter  case,  which  involved  a 
contract  of  shipment  precisely  similar  to  the 
one  involved  in  the  case  at  bar. 
eL.R.A.(N.S.) 


Referring  to  the  provisions  of  said  con- 
tract, it  appears  that  Teeters  is  referred 
to  as  the  "man  in  charge,"  as  the  person 
"accompanying  said  stock  to  take  care  of 
the  same;"  that  Teeters  (designated  as  the 
shipper)  was  required  by  the  contract  not 
only  to  load  and  unload  and  feed  and  water 
the  stock,  but  "to  take  care  of  the  same 
.  .  .  whilst  being  transported;"  that  the 
company  exempted  itself  from  "any  lia- 
bility or  duty  in  reference  thereto  except  in 
the  actual  transportation  of  the  same;" 
that  it  specifically  exempted  itself  from 
liability  for  the  escape  of  any  of  said  cat- 
tle, or  for  injuries  sustained  by  "crowding 
one  upon  another,  kicking  or  goring,  suf- 
focating, fright,  burning  of  hay  or  straw  used 
for  feeding  or  bedding,  or  by  Are  from  any 
cause  whatever."  There  is  absolutely 
nothing  in  said  contract  which  assumes 
to  provide  where  the  man  in  charge  shall 
ride;  but  by  the  last  clause  of  the  bill  of 
lading  reference  is  made  to  a  considera- 
tion based  on  the  "carriage  of  a  person 
or  persons  in  charge  of  said  stock  upon  a 
freight  train."  The  only  reference  to  the 
caboose  is  made  in  connection  with  stipu- 
lations designed  to  guard  the  carrier 
against  responsibility  for  certain  kinds  of 
accidents  which  it  is  known  as  a  matter  of 
practical  experience  frequently  befall  dro- 
vers who  travel  in  the  caboose.  For  a  rea- 
son to  which  we  have  already  adverted,  and 
because  the  bill  of  lading  is  the  emanation 
of  the  carrier,  it  is  clear  that  it  is  to  be 
construed  oontra  proferentem.  An  especial- 
ly important  drcumstance  in  this  case  U 
the  plain  sanction  which  the  agent,  whom 
the  initial  carrier  intrusted  with  the  exe- 
cution of  the  contract,  gave  to  the  act  of 
appellee  in  riding  upon  the  stock,  car.  So 
far  as  concerns  appellant,  it  must  not  be 
forgotten  that  the  contract  was  a  limited 
liability  contract,  made  "on  behalf  of  con- 
necting carriers;"  and  it  is  to  bo  presumed 
that  its  terms  were  assented  to  by  ap- 
pellant, and  formed  the  basis  of  carria;;e 
over  its  route.  Adams  Exp.  Co.  ▼.  Harris, 
120  Ind.  73,  7  L.RA.  214,  16  Am.  St.  Rep. 
315,  21  N.  E.  340;  4  ElUott,  Railroads,  { 
1446.  This  contract,  in  and  of  itself,  \7as 
sufficient  to  clii'rge  appellant  with  notice 
that  appellee  was  upon  its  ti[ain  in  charge 
of  the  stock,  and  the  failure  to  account  for 
him  in  the  caboose  would  plainly  lead  to 
the  inference  in  view  of  the  duties  and 
responsibilitiee  resting  upon  appellee,  that 
he  was  actually  in  charge  of  the  stock.  And 
especially  is  this  true  in  view  of  the  fact 
that  in  the  transfer  at  Buffalo  thu  -ax  was 
hauled  for  a  number  of  miles  and  deu.'ared 
to  appellant  when  there  was  no  caboose  »  - 
tached.  It  is  also  diflicult  to  resist  the  con- 
clusion from  the  circumstances  tb«.t  tA../Be  ia 
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ehai^  of  tb«  train,  and  to  whom  notice 
would  be  equivalent  to  notice  to  the  com- 
pany, were  actually  apprised  of  his  pre?- 
enoe  in  the  stock  car.  Upoa  the  matter  of 
the  construction  of  the  contraH,  there  was 
nearly  fire  days  of  acquiescence  in  the  par- 
ticular mode  of  construing  it  which  ap- 
pellee here  contends  for.  la  case  of  doubt 
such  a  construction  is  very  inAuential  with 
the  courts.  If  appellant  ha<i  knowled;^  of 
the  manner  in  which  appellee  was  traveling, 
it  was  immaterial  that  the  crew  which  was 
engaged  in  the  operation  of  the  train  after 
it  left  Elkhart  did  not  have  such  knowledge. 
Flordia  R.  &  Kav.  Co.  ▼.  Webster,  supra. 
If  they  were  not  informed,  they  should  have 
been. 

Since  appellee,  by  his  eontract,  had  ab- 
solved appellant  from  its  common-law  re- 
sponsibility for  the  safety  of  the  stock  aside 
from  the  mere  risk  of  transportation,  it  is 
dear,  the  stock  being  valuable,  that  he  had 
m  right,  in  the  absence  of  any  known  re- 
quirement to  the  contrary,  to  be  on  hand  at 
all  times,  to  protect  the  property  from  those 
dangers  which  he  had  absolved  the  carrier 
from,  and  which,  as  a  consequence,  were 
itoks  which  devolved  upon  him;  and,  if  he 
had  a  right  to  be  present  at  all  times  to 
protect  the  property,  he  is  not  to  be  ac- 
counted a  wrongdoer  because,  for  conven- 
ience or  otherwise,  he  elected  to  stay  in  a 
place  that  he  had  a  right  to  be  in.  But, 
looking  at  the  matter  from  the  standpoint 
that  the  company  had  knowledge  that  ap- 
pellee was  in  the  stock  car,  we  think  the 
company's  action  in  permitting  him  to  ride 
there  day  after  day  was  equivalent  to  the 
act  of  assigning  him  to  that  place.  This 
permission  was  tacit,  and,  if  the  place  was 
one  of  hidden  peril,  which  made  it  improper 
to  ride  there,  there  was  a  duty,  since  he 
was  a  passenger  and  could  not  reasonably 
be  expected  to  be  apprised  of  dangers  of 
eollision  as  between  different  parts  of  a 
oonnected  train,  to  warn  him  of  the  peril 
he  was  in.  Note  to  7  Am.  St.  R^  880. 
And  see  Chicago  &  A.  R.  Co.  v.  Amol,  144 
ni.  261, 19  L.R.A.  313,  33  N.  E.  204;  C9iicago 
4  A.  R.  Co.  V.  Winters,  176  111.  298,  61 
K.  B.  901.  If  it  really  could  be  said  that 
there  was  any  question  as  to  appellee  hav- 
ing been  a  passenger,  and  the  matter  in 
any  wise  depended  upon  inferences  that 
might  be  drawn  from  the  evidence,  the 
question  wax  peculiarly  one  for  the  jury. 
Note  to  61  Am.  St.  Rep.  108.  We  are 
quite  within  bounds  in  asserting  that  ap- 
pellee was  entitled  to  go  to  the  jury  on 
the  question  as  to  whether  he  waa  a  pas- 
senger. Appellant  was  not  entitled  to 
judgment  on  the  answers  to  interrogatories. 
As  is  well  understood,  such  answers  will  not 
overthrow  the  general  verdict  unless  there 
SL.R.A.(N.S.) 


is  such  an  antagonism  between  the  two  on 
material  questions  as  to  be  beyond  the  pos- 
sibility of  being  removed  by  any  evidence 
legitimately  admissible  under  the  issues. 
McCoy  V.  Kokomo  R.  &  Light  Co.  168  Ind. 
662,  64  N.  E.  02. 

But  two  questions  remain  for  our  con- 
sideration. They  relate  to  rulings. of  the 
trial  court  in  the  admission  of  testimony 
given  by  appellee  for  the  purpose  of  show- 
ing the  extent  of  his  pecuniary  loss. 

The  questions  and  answers  which  are  ob- 
jected to  are  as  follows: 

Q.  In  the  profession  of  life  for  which 
you  have  fitted  yourself,  and  which  waa 
your  calling  and  life  work,  you  may  state 
to  the  jury  at  the  time  of  the  accident 
what  your  services  in  said  profession  were 
fairly  and  reasonably  worth  in  the  mar- 
ket? 

A.  From  $1,200  to  $1,800  per  year. 

Q.  Mr.  Teeters,  you  may  state,  in  the 
profession  for  which  you  have  fitted  your- 
self, and  which  was  your  life  calling,  at 
the  time  of  the  accident  how  much  you 
could  have  earned. 

A.  I  should  say  from  $1,200  to  $1,600  per 
year. 

Before  discussing  these  rulings  we  may 
say  that  there  was  in  evidence  at  that 
time  the  following  facts:  At  the  time  of  the 
accident  appellee  was  forty  years  old,  and 
an  unusually  fine  specimen  of  physical  man- 
hood. After  graduating  from  the  high 
school,  he  had  six  years  at  Oberlin 
and  two  years  at  Purdue.  His  voca- 
tion in  life  was  that  of  a  teacher, 
and  his  special  lines  of  work  were  mathe- 
matics and  civil  engineering.  He  had  had 
considerable  experience  as  an  engineer  in 
the  field.  For  three  years  and  a  half  he 
was  the  principal  of  the  Auburn,  Indiana, 
High  School,  and  for  three  years,  extend* 
ing  up  to  within  less  than  two  months  ot 
his  injury,  he  was  a  teacher  of  mathematios 
and  superintendent  of  student  labor  at 
Berea  college.  He  did  considerable  survey- 
ing while  he  was  there,  for  the  institution 
and  for  third  persona.  At  the  time  of  hi* 
injury,  he  had  entered  the  employ  of  the 
Idaho  Industrial  Institute,  to  do  the  same 
general  lines  of  work  as  he  had  at  Berea. 
Upon  entering  his  new  employment  he  visit- 
ed eastern  cities,  at  the  request  of  the 
president  of  said  institution,  for  the  purpose 
of  raising  money  therefor,  and  he  was  re- 
turning from  that  errand  when  he  waa  in- 
jured. It  further  appeirs  that  there  was 
an  arid  farm  of  1,160  acres  in  oonneotioa 
with  said  institution,  which  it  was  propoaat 
to  irrigate;  that  it  was  intended  to  utflte 
for  that  purpose  a  site  for  an  irrigatio* 
dam,  some  16  miles  away,  and  that  appelieo 
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was  to  do  the  civil  engineering  work  in 
connection  witli  the  establishment  of  said 
dam  and  the  building  of  the  irrigation 
ditches.  Immediately  prior  to  the  asking 
of  the  questions  above  set  forth,  appellee 
was  asked  this  question:  "You  may  state 
how  much  you  could  earn  a  year  before 
yon  were  injured."  He  answered:  "I  re- 
ceived $800  per  year  in  addition  to  the 
amoimt  of  surveying  I  did ;  that  would  range 
from  $100  to  $400  per  year.  I  was  to  receive 
about  $1^00,  and  all  the  money  that  I  could 
make  in  civil  engineering;  there  would  be 
about  two  or  three  months  of  the  year 
that  I  could  take  for  that."  It  will  be  ob- 
served that  appellee  was  answering  as  to 
how  much  he  had  been  earning  in  the  em- 
ployment which  had  just  terminated  and 
as  to  the  nature  of  his  agreement  concern- 
ing compensation  in  his  subsisting  employ- 
ment. Appellant's  ooonsel  moved  to  strike 
out  that  part  of  the  answer  of  the  wit: 
ness  relative  to  what  he  was  to  receive 
under  contract  after  he  was  injured,  on  the 
ground  that  the  answer  was  not  responsive, 
and  upon  the  further  ground  that  that  was 
not  the  proper  manner  of  proving  damages. 
This  motion  was  sustained.  Appellant's 
counsel  now  assert  that  while  it  was  compe- 
tent for  the  appeUee  to  state  what  his  em- 
ployment was,  his  fitness  for  such  employ- 
ment, and  all  the  facts  and  circumstances 
which  would  tend  to  show  his  ability  to 
earn  money,  it  was  not  competent  for  him 
to  give  in  evidence  his  opinion  as  to  the 
market  values  of  his  services,  or  as  to  what 
he  was  able  to  earn. 

Dealing  first  with  the  question  as  to  the 
testimony  as  to  the  fair  and  reasonable 
worth  of  appellee's  services  in  the  market, 
we  have  to  say  that  there  can  be  absolute- 
ly no  question  as  to  the  right  to  prove  such 
a  fact  as  applied  to  some  distinct  vocation 
in  life,  in  which  the  person  in  question  is 
specially  skilled,  and  concerning  which  it 
may  be  presumed  that  there  exists  a  de- 
mand at  a  salary  or  wage  compensation. 
Johnson  v.  Thompson,  72  Ind.  167,  37  Am. 
Rep.  152;  Bowen  v.  Bowen,  74  Ind.  470; 
Cleveland,  C.  C.  4  St.  L.  R.  0*.  v.  Gray, 
148  Ind.  266,  46  N.  E.  675;  Harmon  v. 
Old  Colony  R.  Co.  168  Mass.  377,  47  N.  E. 
100;  Whipple  T.  Rich,  ISO  Mass.  477,  63  N. 
E.  5;  Baxter  v.  Chicago,  R.  I.  ft  P.  R.  Co. 
87  Iowa,  488,  64  N.  W.  360;  7  Enc.  Ev.  pp. 
421,  424;  Gulf,  0.  ft  8.  P.  R.  Co.  v.  Bell, 
24  Tex.  Civ.  App.  679,  58  8.  W.  614;  Inter- 
national ft  G.  N.  R.  Co.  V.  Locke  (Tex.  Civ. 
App.)  67  8.  W.  1082.  Most  of  the  cases 
cited  above  are  personal-injury  cases.  Har- 
mon V.  Old  Colony  R.  Co.  supra,  is  of  that 
character,  and  in  that  case  Allen,  J.,  speak- 
ing for  the  oourt,  said:  "If  the  plaintiff's 
services  had  a  market  value  in  the  Idnd 
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of  business  in  which  she  was  engaged,  such 
market  value  might  be  proved  to  ttie  jury 
as  a  fact  which  they  might  take  into  con- 
sideration, in  determining  the  amount  of 
damages."  As  to  the  remaining  question, 
relative  to  the  admission  of  testimony  as 
to  what  appellee  could  have  earned,  we  have 
concluded  that  the  case  should  not  be  re- 
versed for  that  reason.  It  will  be  observed 
from  the  structure  of  the  question  that  it 
had  to  do  with  his  power  to  earn  money 
at  the  time  of  the  accident,  and  therefore 
that  it  did  not  involve  any  problem  of  find- 
ing work  in  his  vocation.  In  the  next  place, 
appellant  had  caused  an  answer  (which  we 
have  set  out  above)  to  be  excluded  which 
was  strongly  calculated  to  elncidate  that 
very  question.  The  irresponsiveness  of  the 
answer  was  not  an  objection  which  could 
be  urged  by  the  defendant,  since  it  was  not 
examining  the  witness,  after  the  answer 
was  fully  completed.  "The  question  at  that 
stage  was  whether  the  evidence  was  compe- 
tent. As  to  the  other  objection,  we  find 
that  appellant's  counsel  are  now,  in  effect, 
contending  that  this  was  the  very  class  of 
evidence  which  was  admissible  on  the  sub- 
ject of  damages.  It  would  seem,  at  the 
least,  that  appellant  ought  not  now  to  be 
accorded  any  advantage  because  it  procured 
a  wrong  ruling.  Spaulding  v.  Mott  (at 
this  term)  76  N.  E.  620;  Larey  ▼.  Baker, 
85  Ga.  687,  11  6.  E.  800;  Insurance  Co.  v. 
CConnell,  34  111.  App.  357;  Jobbins  v. 
Gray,  34  HI.  App.  208,  219.  In  the  case 
last  cited  it  was  said:  "Appellant  cannot 
be  allowed  to  procure  an  erroneous  ruling 
in  his  favor  and  exclude  competent  and  ma- 
terial evidence  on  the  trial  when  it  is  of- 
fered and  ready  to  be  produced,  and  then 
on  appeal  to  insist  that,  for  the  want  of 
that  very  proof,  the  decree  cannot  be  sus- 
tained. A  party  will  never  be  allowed  to 
so  take  advantage  of  his  own  wrong,  or 
the  errors  of  the  court  induced  on  his  own 
motion,  and  then  compel  the  opposite  party 
to  suffer  the  consequences.  Such  a  proceed- 
ing would  be  the  merest  trifling  with  the 
court."  Without  undertaking  to  say  that 
the  question  in  hand  is  folly  within  the 
principle  laid  down  in  the  case  last  cited, 
it  may  be  said  that  it  is  so  far  within 
the  influence  of  that  principle  that  we  can- 
not shut  our  eyes  to  the  fact  that  appellee 
had  testified  to  an  arrangement  whereby  he 
was  to  receive  about  $1,200  a  year  by  teach- 
ing, and  that  he  would  have  two  or  three 
months  in  the  year  to  devote  to  the  work 
of  engineering  in  connection  with  the  insti- 
tution. As  to  what  he  would  have  been 
able  to  earn  in  addition  to  $1,200,  it  is  to  be 
noted  that  he  does  not  fix  upon  any  par- 
ticplar  sum.  "From  $1,200  to  $1,600  per 
year"  ia  his  answer,  thus  leaving  the  esti- 
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mate  of  his  earnings  as  a  dvil  engineer 
ranging  from  nothing  to  $300  a  year.  What 
that  sum  would  have  been  was  left  to  the 
jury,  and  if  it  found  that  he  would  have 
earned  any  sum  in  addition  to  the  $1^00, 
it  must  be  that  it  fixed  the  sum,  rather 
than  the  witness.  In  addition,  it  is  to  be 
considered  that  it  appears  that  for  the  work 
done  during  the  school  year  the  man  was 
commanding  substantially  $100  a  month; 
that  he  had  testified  that  his  services  were 
worth  in  the  market  from  $1^00  to  $1,800 
a  year;  that  the  jury  so  found  in  answer  to 
an  interrogatory,  and  that  while  in  the 
same  general  employment  at  Berea,  of 
teacher  of  mathematics,  and  superintend- 
ent of  student  labor,  he  had  been  able  to 
earn  from  $100  to  $400  a  year  in  his  work 
as  a  surveyor.  All  of  these  matters  ap- 
peared without  dispute,  and  it  seems,  there- 
fore, that,  with  the  engineering  work  exist- 
ing for  him  to  do,  his  estimate  of  from 
nothing  to  $300  for  such  work  was  not 
open  to  question  on  the  evidence.  With 
erery  fact  in  the  case  in  line  with  the  rea- 
sonableness of  his  estimate,  with  a  num- 
ber of  facts  appearing  which  tended  strong- 
ly to  corroborate  him,  and  considering  the 
just  expectation  that  the  jury  would  have 
exercised  a  prevailing  common  sense  in  the 
application  of  the  evidence  concerning  a 
class  of  services  that  we,  as  judges,  know 
pertains  to  a  highly  skilled  employment, 
there  is  certainly  no  reason  to  presume 
error  from  an  answer  that  left  it  to  the 
jury  to  fix  the  precise  sum  he  would  have 
be<ai  able  to  earn  in  such  subsisting  em- 
ployment. Not  only  do  these  circumstances 
appeal  to  us  as  sufficient  to  prevent  a  re- 
versal, but  when  it  is  considered  that  ap- 
pellee's outside  estimate  as  to  what  he 
could  earn  at  the  time  of  the  accident 
was  really  nothing  more  in  substance  than 
testimony  as  to  what  would  have  been  the 
value  of  his  services  (the  matter  being  de- 
pendent on  the  problem,  which  he  recog- 
nized, as  to  the  extent  that  he  would  be 
able  to  employ  his  extra  time),  and  that 
the  validity  of  his  conclusion,  based,  as  it 
was,  wholly  on  facts,  could  have  been  tested 
on  cross-examination  with  even  more  readi- 
ness than  ordinary  testimony  as  to  the 
value  of  services,  it  appears  to  us  that  the 
objection  in  the  concrete  involves  a  non- 
merit<Nrious  technicality  and  nothing  more. 
Of  course,  a  ruling  in  the  admission  of 
testimony  which  in  any  way  contravenes  a 
rule  of  evidence  is  always  a  challenge  to 
our  consideration  as  to  whether  it  affords 
a  sufficient  ground  for  a  remanding  of  the 
cause  for  a  new  trial,  but,  presented  as  this 
point  is,  we  feel  that  a  reversal  for  the 
reason  urged  would  evince  the  fact  that 
this  court  had  failed  to  exercise  that  prac- 
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tical  judgment  which  is  quite  as  essential 
in  the  disposal  of  a  cause  on  appeal  as  it 
is  at  any  other  stage  of  a  lawsuit. 

Judgment  of  Whitley  CSrcuit  Court  af- 
firmed. 


IOWA  SUFKEME  COUST. 
MATTHEW  McALLEN  et  al. 

V. 

THEODORE  HAMBLIN,  Mayor,  etc.,  of  th* 
Town  of  Walker,  et  al.,  Appts. 

(—  Iowa,  — ,  105  N.  W.  693.) 

Street  sprinkling— public  purpose. 

1.  Water  for  street  sprinkling  is  for  a 
public  purpose,  within  the  meaning  of  a 
statute  requiring  municipal  authorities  to 
contract  for  a  water  supply  for  such  pur* 
poses. 

Same — authority  as  to. 

2.  Power  to  expend  money  for  street 
sprinkling  is  conferred  upon  municipal  au- 
thorities by  a  statute  giving  them  power  to 
dmprove  and  re-pair  the  streets. 

Same— expenditure  of  funds. 

3.  Street  sprinkling  is  a  public,  rather 
than  a  private,  improvement,  within  the  rule 
limiting  the  expenditure  of  public  funds  to 
public  miprovements. 

Same — ^necessity  of  ordinance. 

4.  An  ordinance  or  resolution  of  the 
council  is  not  necessary  to  authorize  munia- 
ipal  officers  to  expend  public  funds  for 
street  sprinkling. 

(January  13,  1906.) 

APPEAL  by  defendants  from  a  decree  of 
the  District  Ck>urt  for  Linn  County  en- 
joining them  from  paying  the  expense  of 
street  sprinkling  out  of  general  funds  of 
the  town.    Reversed. 


Case  Note. — Power  to  improve  and  repair 
streets  as  conferring  power  to  expend  money 
for  sprinkling. — In  West  v.  Bancroft,  32  Vt. 
367,  the  village  of  St.  Johnsbury  was  given 
the  power  to  improve  and  repair  its  streets, 
and  it  was  held  that  it  had  the  right  to  nut 
a  reservoir  or  cistern  within  the  limits  of 
the  highway  for  the  purpose  of  retaining 
water  to  be  used  in  sprinkling  the  streets 
and  extinguishing  fires.  The  court  said: 
"AU  those  acts  which  tend  to  fadlitate 
travel,  and  add  to  the  ease,  comfort,  and 
convenience  of  the  traveler  or  his  beasts, 
whether  it  be  by  cutting  down  the  hills, 
filling  the  ravines,  paving  the  roads,  erect- 
ing watering  troughs  or  sprinkling  thn 
st^ets,  are  acts  which  it  is  proper,  and 
often  necessary,  for  the  public  to  do.  And 
in  a  village  containing  so  numerous 
and  active  a  population  as  St.  Johns- 
bury,  no  other  one  of  these  acts,  perhaps, 
would  add  so  much  to  the  comfort  of  the 
passers  on  the  highway,  as  well  as  all  the 
inhabitants   of    such    village,    as    that    of 


1906. 
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Statement  by  Deemei,  J.: 

Suit  in  equity  to  enjoin  defendants,  who 
are  the  mayor,  clerk,  and  aldermen  of  the 
town  of  Walker,  from  paying  oat  or  using 
any  of  the  general  funds  of  said  town  for 
the  use  of  a  team  and  driver  in  sprinkling 
the  streets  of  said  town,  and  from  using 
water  from  the  town  waterworks  system 
for  street  sprinkling.  Defendants'  general 
equitable  demurrer  to  the  petition  was  over- 
ruled, and  a  decree  was  entered  as  prayed. 
Defendants  appeal. 

Messrs.  Voris  &  Haas,  for  appellants: 

Street  sprinkling  is  a  public  purpose. 

Savage  ▼.  Salem,  23  Or.  381,  24  L.R.A. 
787,  37  Am.  St  Rep.  688,  31  Pac  832; 
State  ex  rel.  Stateler  t.  Reis,  38  Minn.  371, 
38  N.  W.  97.  ♦ 

Street  sprinkling  is  an  improvement. 

Ibid.;  West  v.  Bancroft,  32  Vt.  871; 
Reinken  t.  Fuehring,  130  Ind.  382,  15  LJL&. 
624,  30  Am.  St.  Rep.  247,  30  N.  E.  414;  Sears 
V.  Boston,  173  Mass.  71,  43  LJI.A.  834,  53 
N.  E.  138;  Chicago  v.  Blair,  149  DL  310,  24 
LJtJL  412,  36  K.  £.  829. 

The  town  council  having  the  power  to 
improve  the  streets  by  sprinkling,  and  hav- 
ing exercised  its  discretion,  and  having 
power  to  pay  for  the  same  out  of  the  gen- 
eral fund,  was  acting  within  the  scope  of 
its  authority,  and  cannot  be  interfered  with 
or  controlled  by  the  courts. 

Des  Moines  Gas  Co.  v.  Des  Moines,  44 
Iowa,  606,  24  Am.  Rep.  756;  Brewster' ▼. 
Davenport  61  Iowa,  427,  1  N.  W.  737; 
Burlington  t.  Quick,  47  Iowa,  222;  Dewey 
V.  Des  Moines,  101  Iowa,  416,  70  N.  W. 
605;  Miller  v.  Webster  City,  94  Iowa,  162, 
62  N.  W.  649;  Torrent  v.  Muskegon,  47 
Mich.  115,  41  Am.  Rep.  715,  10  N.  W.  132; 
20  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  1229, 
1230. 

Messrs.  Kedmond  &  Stewart  for  appellees. 

Deemer,  J.,  delivered  the  opinion  of  the 
court: 
By  statute,  cities  and  towns  have  power 


to  improve  and  repair  streets,  have  the  care 
and  supervision  thereof,  and  are  obligated 
to  keep  them  open,  in  repair,  and  free  from 
nuisanoe.  Code,  §§  751,  753.  The  expenses 
connected  therewith  may  be  paid  out  of  the 
general  fund;  or  in  some  cases  they  may 
assess  the  cost  thereof  against  abutting 
property.  Code,  i  779.  They  may  contract 
and  pay  for  water  necessary  for  public 
purposes.  Code,  §  725.  It  appears  from  the 
allegations  of  the  petition  that  the  town 
of  Walker  owns  and  operates  its  system 
of  waterworks;  that  certain  citizens  by 
private  subscription  purchased  a  street 
sprinkler,  and  donated  the  same  to  the  use 
of  the  town;  and  that  defendants,  as  the 
governing  body  of  the  municipality,  hired  a 
driver  and  team  for  the  sprinkler,  in  order 
that  the  business  streets  of  the  village 
might  be  sprinkled.  Defendants  also  al- 
lowed water  to  be  taken  from  the  system 
of  waterworks  belonging  to  the  town  for 
street-sprinkling  purposes,  without  charge 
therefor,  and  when  this  action  was  com- 
menced were  paying  the  driver  and  for  the 
use  of  the  team  out  of  the  general  fimds  of 
the  town.  There  was  no  ordinance  or  reso- 
lution providing  for  payments  to  tiie  driver 
or  for  the  use  of  the  team.  The  action  is 
bottomed  on  the  theory  that  the  defendants 
had  no  right  to  use  the  general  funds  of  the 
town  for  paying  the  driver  or  for  the  use  of 
the  team, 'and  that  their  action  in  permit- 
ting the  water  to  be  used  for  street  sprink- 
ling was  and  is  unlawfuL 

Defendants  contend  that  their  action  in 
the  premises  was  for  the  improvement  and 
care  of  the  village  streets,  and  that  they 
had  authority,  under  the  law,  to  do  as  they 
did.  But  appellees  say  that  the  legisla- 
ture has  not  granted  to  towns  the  right  and 
power  to  sprinkle  streets,  and  to  pay  there- 
for oat  of  the  general  revenues  of  the  town. 
It  is  true,  of  course,  that  a  municipality 
can  exercise  such  powers,  and  such  only, 
as  are  granted  in  express  words,  or  such  as 
are  fairly  and  reasonably  implied  or  inci- 
dent to  those  granted,  or  such  as  are  essen- 


sprinkling  the  streets."  It  would  necessa- 
rily follow,  although  the  court,  in  this  ac- 
tion of  trespass  guare  olausum  fregit,  did 
not  have  occasion  so  to  hold,  that  the  right 
to  build  and  maintain  this  reservoir  for 
sprinkling  the  streets  would  carry  with  it 
authority  to  appropriate  money  for  the  pay- 
ment of  the  same.  Rose  y.  McKie,  146  Fed. 
684. 

In  Maydwell  v.  T.«uisville,  116  Ky.  885, 
63  LJtA.  655,  105  Am.  St.  Rep.  245,  76  S. 
W.  1091,  it  was  held  that  the  city  had  a 
right  to  levy  and  collect  a  general  tax  to 
pay  for  street  sprinkling.  But  in  this  case 
there  was  express  statutory  authority  to 
uphold  the  sprinkling  of  the  streets  at  the 
public  expense.  The  contention  that  the 
6L.R.A.{N£.) 


ordinance  authorizing  the  levy  was  void  on 
the  ground  that  street  sprinkling  was  not  a 
public  purpose  within  the  meaning  of  the 
Constitution,  which  permitted  taxes  to  be 
levied  for  public  purposes  only,  was  over- 
ruled by  the  court. 

The  kindred  question,  of  the  power  to  as- 
sess abutting  property  for  local  improve- 
ments as  conferring  the  power  to  make  such 
assessments  for  street  sprinkling,  was  de- 
cided in  the  a£Srmative  in  State  ex  reL 
Stateler  v.  Reis.  38  Minn.  371,38  N.  W.  97; 
and  in  the  negative  in  New  York  L.  Ins. 
Co.  v.  Prest,  71  Fed.  815;  Chicago  v.  Blair, 
149  HI.  310,  24  L.R.A.  412,  36  N.  E.  829; 
Kansas  City  v.  O'Connor,  82  Mo.  App.  655| 
Pattat  V.  Duke,  10  Utah,  311,  37  Pac.  56a 


as 


IOWA  SXIPREME  OOUBT. 


tial  to  ibe  deel»red  objects  and  purposes 
of  the  corporation;  or,  as  said  in  Heins  t. 
Lincoln,  102  Iowa,  77,  71  N.  W.  189: 
'Municipal  corporations  possess  and  can 
exercise  only  the  following  powers:  First, 
those  granted  in  express  words;  second, 
those  necessarily  or  fairly  implied  or  inci- 
dent to  the  powers  expressly  granted;  third, 
those  essential  to  the  declared  objects  and 
purposes  of  the  corporation, — not  simply 
convenient,  but  indispensable."  See  also 
Aldrioh  ▼.  Paine,  100  lova,  401,  70  N.  W. 
812. 

We  have  referred  to  the  statutes  which 
confer  upon  town  councils  authority  over 
streets,  and  find  that  they  may  improve 
'and  repair  them,  that  they  have  the  care 
and  supervision  thereof,  and  must  keep  the 
same  open,  in  repair,  and  free  from  nui- 
sances. They  may  also  contract  for  a  water 
supply  for  public  purposes.  Tbey  are  not 
given  express  power  to  sprinlcle  streets,  un- 
less that  be  involved  or  implied  in  the  grant 
of  authority  to  improve,  care  for,  super- 
vise, and  control  the  same.  Water  for 
street  sprinkling  is  undoubtedly  a  public 
purpose  within  the  meaning  of  the  statute 
referred  to,  for  the  benefit  is  to  others  aside 
from  those  whose  property  directly  abuts 
upon  the  street  ^^lich  is  sprinkled.  We  are 
constrained  to  hold  tiiat,  under  the  statutes 
referred  to,  towns  have  authority  to  pay 
for  the  sprinkling  of  streets.  Such 'work  is 
an  improvement  of  the  streets  in  that  it 
removes  sources  of  filth,  destroys  or  con- 
fines germs  of  disease,  and  conduces  to  the 
comfort,  not  only  of  the  traveling  public, 
but  of  all  who  may  own  property  in  the 
vicinity  of  the  street.  It  makes  it  easier 
to  travel  over  the  highways,  and  removes 
many  of  the  discomforts  attendant  upon  the 
use  of  dirt  roads  in  dry  weather.  True, 
the  results  are  transient,  and  not  perma- 
nent; but  this  is  true  of  almost  any  im- 
provement. None  of  them  are  everlasting 
or  etemaL  A  board  sidewalk  soon  rots  out, 
and  a  pavement  wears  away  from  use  or 
the  action  of  the  elements.  Permanency, 
or  the  want  of  it,  is  not  the  true  test,  but 
rather  the  result  to  be  obtained.  That  a 
street  is  improved  by  the  use  of  water  upon 
it  to  settle  and  allay  the  dust  is  too  clear 
for  argument.  This  being  true,  the  acts 
complained  of  were  within  the  implied,  if 
not  the  express,  power  conferred  upon  the 
detendants.  That  street  sprinkling  is  a 
public,  rather  thaa  a  private,  improvement, 
is  also  too  dear  for  discussion.  See,  as 
sustaining  these  propositions,  State  ex  rel. 
SUteler  v.  Beis,  38  Minn.  371,  38  K.  W. 
97 ;  Savage  v.  Salem,  23  Or.  381,  24  LJLA. 
787,  37  Am.  St.  Rep.  068,  31  Pac.  832;  West 
V.  Bancroft,  32  Vt.  371;  Sears  v.  Boston, 
173  Mass.  71,  43  UELA.  834,  63  N.  E.  138; 
5L.R.A.(NA) 


Reinken  v.  Fuehring,  130  Ind.  982,  IS  L. 
R.A.  024,  30  Am.  Bt.  Rep.  247,  30  N.  B. 
414. 

Street  sprinkling  is  as  necessary  •• 
street  cleaning,  and  no  one  would  contend, 
we  think,  that  a  town  or  city  may  not  em- 
ploy and  pay  men  for  cleaning  its  streets 
and  crossings.  There  is  no  requirement 
that  the  matter  be  covered  by  ordinance 
or  resolution.  The  work  is  not  of  such  a 
nature  as  to  require  such  formalities.  Tiit 
demurrer  should  have  been  sustained,  and 
a  judgment  entered  dismissing  plaintiffs' 
petition. 

The  decree  must  be  reversed,  and  the 
cause  remanded  for  one  in  harmony  with 
this  opinion. 


IOWA  SUPSSME  COURT. 

B.  F.  BONEWELL  et  aL 

▼. 
NEL8  JACOBSON,  Appt. 

(—Iowa,  — ,  100  N,  W.  014.) 

Contract — rtipiilations     agaiaat     change- 
fraud. 

.  1.  Stipulations  in  a  written  emtraot 
that  neither  partv  shall  b«  bound  by  at- 
tempted chan^  in  it,  unless  they  are  in 
writing  and  signed  by  toe  parties  thereto, 
do  not  preclude  the  defense  of  fraud  in  ae- 
w^iag  tae  contract 
Same — ^fomul  execution. 

8.  Words  written  on  the  back  of  a  con- 
tract blank  as  a  portion  of  the  instrument 
to  be  signed  by  tne  parties  become  part  of 


Case  Note. — ^Matter  following  signature  as 
part  of  contract. — Numerous  authorities 
agree  that,  if  the  name  of  the  party  to  be 
chadrged  is  inserted  in  the  contract,  by  him- 
self or  by  his  duly  authorized  agC'nt,  in  such 
form  and  manner  as  to  have  the  ^eot  of 
authentix^ting  it,  it  is  a  sufficient  signing; 
and  it  makes  no  difference  in  what  |Mirt  of 
the  instrument  the  name  is  to  be  found 
(Henry  v.  Allen,  49  Ark.  122,  4  a  W.  801; 
McConnell  v.  Brillhart,  17  IlL  354,  06  Am. 
Dec.  001;  Wise  v.  Ray,  3  Q.  Oieene,  430; 
Drury  v.  Toung,  68  Md.  640,  42  Am.  Rep. 
343;  Coddington  v.  Goddard,  10  Gray,  430, 
77  Am.  Dec  419;  Penniman  v.  Hartshorn, 
13  Mass.  87;  New  England  Dressed  Meat  & 
Wool  Co.  V.  Standard  Worsted  Go.  166  Mass. 
328,  62  Am.  St.  Rep.  610,  43  N.  E.  112;  Don- 
nell  Hfg.  Co.  v.  Repass,  76  Mo.  App.  420; 
Smith  V.  Howell,  11  K.  J.  Eq.  349;  Merritt 
V.  Clason,  12  Johns.  102,  7  Am.  Dec  280; 
Noe  V.  Hodges,  3  Humph.  102;  Saunders  v. 
Uackney,  10  Lea,  194;  Fulshear  v.  RuidOD, 
18  Tex.  276,  70  Am.  Dec  281;  Tingley  ▼. 
Bellingham  Bay  Boom  Co.  6  WariL  044,  S2 
Pac.  737,  33  Pac  1056;  Anderson  ▼.  Wallace 
Lumber  &  Mfg.  Co.  30  Wash.  147,  70  Pac 
247;  Swim  v.  Amos,  b3  N.  B.  49;  Oi^vie  v. 
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the  obligation,  althougli  tiie  signatures  are 
not  below  them,  but  on  the  preceding  page. 
Notice — denial — ^jnry. 

3.  Doiial  of  the  receipt  of  a  notice  al- 
leged to  haTe  been  sent  by  postal  card  raises 
Ml  iwme  for  the  considendion  of  the  jury. 
Sale — ddivery— action  for  price. 

4.  Thwe  can  be  no  recovery  of  the  pur- 
chase price  of  trees  under  a  contract  requir- 
ing tlieni  to  be  paid  for  upon  delivery  at  a 
certain  place  at  a  time  of  which  the  ven- 
dee is  to  have  notice,  in  the  absence  of  any- 
thing to  show  receipt  of  such  notice,  or  that 
the  trees  were  at  the  place  specified  ready 
for  delivery. 

(March  12,  1909.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Ckmrt  for  Polk  County  in 
plaintiffs'  favor  in  an  action  to  recover  tlie 
purchase  price  of  trees  alleged  to  have  been 
sold  by  plaintiffs  to  defendant     Reversed. 

SUtement  by  McCUin,  Ch.  J.: 
Action  to  recover  the  purcluise  price  of 
certain  specified  fruit  trees  alleged  to  have 
been  sold  by  plaintiffs  to  defendant  under  a 
contract  of  sale.  The  defendant  pleaded  that 
the  contract  was  procured  by  frand,  and 
that  plaintiffs  had  not  complied  with  ita 
terms  on  tlieir  part.  At  the  conelusion  of 
the  evidence  the  court  directed  a  verdict  for 
plaintiffs,  for  the  amount  specified  in  the 


contract,  and  entered  judgment  against  d«> 
fendant  thereon.    The  defendant  appeals. 

Messrs.  McCarthy  ft  I.ee,  for  appellant: 

Signing  a  contract  at  one  place  is  as  ef- 
fective as  signing  it  at  another. 

Wise  V.  Ray,  3  G.  Greene,  430;  New  Eng- 
land Dressed  Meat  ft  Wool  Co.  v.  Standard 
Worsted  Co.  166  Mass.  328,  62  Am.  St  Rep. 
616,  43  N.  E.  112;  McConnell  v.  Brillhart, 
17  ni.  864,  66  Am.  Dec.  661;  Drury  v. 
Tonng,  68  Md.  646,  42  Am.  Rep.  343. 

The  policy  of  the  law  will  not  permit  a 
person  to  secure  a  contract  by  cunning  and 
falsehood,  and  then  avoid  the  same  because 
it  is  so  cunning. 

Barrie  v.  Miller,  104  Ga.  812,  09  Am.  St 
Rep.  171,  30  S.  E.  840. 

Ko  appearance  for  appellees. 

McCIain,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

The  oontract  on  which  plaintiffs  sue  con> 
sists  of  an  order  for  fruit  trees  of  various 
kinds,  made  by  filling  out  blanks  in  a 
printed  form,  signed  by  defendant  in  the 
space  indicated  for  the  purchaser's  signa- 
ture at  the  bottom  of  the  page.  For  the 
purpose  of  making  plain  the  points  of  con- 
troversy in  this  case,  it. is  sufficient  to  say 
that  on  the  back  of  the  sheet  on  which  the 
form  for  the  order  was  printed  were  written 
the  following  words:     "Orchard  contract  to 


Foljambe,  8  Meriv.  S3;  Propert  ▼.  Parker,  1 
Russ.  A  M.  626;  JolmsoB  ▼.  Dodgson,  2 
Mees.  ft  W.  663;  Taylmr  v.  Dobbina,  1 
Strange^  899);  except  where  a  statute  ex- 
pressly requires  that  the  contract  or  instru- 
ment shall  be  "subscribed"  (Davis  v. 
Shields,  26  Wend.  341;  Colee  v.  Bowne,  10 
Paige,  626;  James  v.  Patten,  6  N.  Y.  9,  66 
Am.  Dec.  376;  McGivem  v.  Fleming,  12 
Daly,  289,  66  How.  Pr.  300;  VieUe  v.  Os- 
good, 8  Barb.  130) ;  unless  there  is  not  suffi- 
cient space  at  the  bottom  of  the  paper,  un- 
der which  circumstance  he  may  "sub- 
scribe" or  write  his  name  across  the  name 
of  the  contract  (California  Canneries  Co.  v. 
Bcatena,  117  CaL  447,  40  Puo.  462). 

There  are,  Iioweiv«r,  compcu'atively  few 
oases  which  have  passed  upon  the  point 
.  whether  new  matter  in  the  nature  of  a  post- 
script or  afterthought,  following  a  formal 
signature  and  subscription,  raav  be  regarded 
as  part  of  the  contract  though  n^  fol- 
lowed by  another  signing. 

In  Doughty  v.  Manhattan  Brass  Co.  101 
N.  Y.  644,  4  N.  E.  747,  the  contract  relied 
upon  was  contained  in  a  letter  which,  pre- 
ceding the  signature,  failed  to  name  a  price 
for  the  article  offered  for  sale.  Below  the 
signature,  however,  there  was  a  postscript 
which  did  fix  the  price,  but  it  was  contended 
that  this  was  not  suiiicient  because  no  sig- 
nature followed  the  postscript  The  court 
said:  "It  is  plain  that  the  signature  was 
6LJtA.(N.8.) 


intended  to  authenticate  the  paper;  and  in 
such  case  it  is  immaterial  upon  what  part 
it  is  placed, — whether  at  the  beginning,  or 
the  end,  or  in  the  middle.  The  postscript 
was  an  afterthought;  but  it  was  verified  as 
effectually  for  the  purposes  of  correspond- 
ence as  if  written  in  the  body  of  the  letter 
to  which  it  was  added,  and  into  which,  by 
reference,  it  may  be  deemed  incorporated." 

This  case  was  cited  with  approval  in  Me- 
Oeragle  v.  Broemel,  63  N.  J.  L.  69,  20  AtL 
867. 

In  Prince  v.  Thompson,  21  Tex.  480,  suit 
was  brought  upon  a  note  under  the  signa- 
ture to  which  was  a  memorandum  in  the 
following  words:  "If  not  pimctually  paid 
when  due,  to  draw  10  per  cent  interest" 
The  court  held  that  it  clearly  came  within 
the  rule  that  binds  one  who  writes  his  name 
in  any  part  of  an  agreement,  provided  it  is 
there  written  for  the  purpose  of  giving  au- 
thenticity to  the  instrument  and  thus  op- 
erating as  a  signature. 

In  Dickson  v.  Conde,  148  Ind.  279,  46  N. 
E.  998,  it  was  held  that  a  provision  immedi- 
ately following  the  signatures  of  the  par- 
ties to  a  written  contract  is  to  be  construed 
as  a  part  of  the  oontraet,  though  such  pro- 
vision is  not  signed,  where  the  words,  "this 
agreement  is  further  continued  below,"  ap- 
pear just  above  the  signatures  of  the  con- 
tracting parties.  (^  r\n,n\o 
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be  given  on  delivery.  Orchard  to  be  set 
out  and  be  cared  for  by  the  company."  And 
that  the  introductory  portion  of  the  order 
contained  theae  provisions:  "It  is  hereby 
expressly  agreed  by  and  between  the  par- 
ties to  this  agreement  that  neither  party 
shall  be  bound  by  or  permitted  to  daim  or 
enforce  any  change  or  modification  of  this 
agreement  whatever,  unless  such  change  or 
modification  is  in  writing  and  is  signed  by 
each  party  to  this  contract.  It  is  also  ex- 
pressly understood  that  no  agent,  nor  any 
person  or  persons  representing  or  claiming 
to  represent  any  party  hereto,  have  any 
right  or  authori^  to  make  any  representa- 
tion in  any  wise  or  manner,  to  change  or 
modify  this  agreement."  The  theory  adopt- 
ed by  the  court  in  overruling  'defendant's 
motion  to  strike  out  portions  of  a  reply 
filed  by  plaintiffs,  and  in  excluding  evidence 
offered  by  the  defendant  supporting  his 
a£Srmative  defense,  was  that  these  printed 
stipulations  precluded  the  defendant  from 
relying  upon  fraudulent  representations 
made  to  him  by  plaintiffs'  agents  preced- 
ing the  making  of  the  written  contract ;  and 
that  the  writing  on  the  back  of  the  printed 
form  was  no  part  of  the  contract,  and  could 
not  be  shown  to  be  i>art  of  it  by  parol  evi- 
dence. 

1.  On  the  trial  defendant  offered  to  prove 
various  representations  made  by  plaintiffs' 
agents  at  the  time  the  contract  was  pro- 
cured, such  as  that  the  agents  represented 
that  plaintiffs  desired  to  set  out  a  sample  ad- 
vertising orchard  in  defendant's  locality 
under  a  contract  which  they  called  an 
"orchard  contract,"  the  printed  form  of 
which  they  had  neglected  to  bring  with 
them,  but  which  provided  that  such  an 
orchard  was  to  involve  no  expense  to  the 
person  on  whose  land  it  was  set  out  save 
the  use  of  the  land,  and  that  plaintiffs  would 
care  ^or  it  and  take  their  pay  in  the 
fourth  year's  crop  from  the  trees  tJius  set 
out,  that  plaintiffs  were  the  owners  of  an  ex- 
tensive nursery  near  Des  Moines,  and  had 
already  set  out  one  advertising  orchard  in 
northwestern  Iowa  similar  to  the  one  which 
they  proposed  to  set  out  for  defendant,  and 
that  the  varieties  of  the  fruit  trees  were 
new  and  improved  varieties  not  sold  by  other 
nurserymen,  etc.,  and  that  theee  representa- 
tions were  false;  but  on  plaintiffs'  objection 
such  evidence  was  excluded.  We  do  not  un- 
derstand that  there  is  any  rule  of  law  pre- 
cluding the  defendant,  in  an  action  on  a 
written  contract,  from  pleading  and  proving 
fraudulent  representations  of  the  other  par- 
ty on  which  he  has  relied  to  his  prejudice 
as  inducement  for  the  making  of  the  con- 
6LJLA.(N.S.) 


tract  sued  on.  This  is  the  ordinary  defense 
of  fraud,  which  may  be  interposed  in  an  ac- 
tion at  law  by  way  of  defense  to  recovery 
on  a  written  contract.  It  is  perhaps  true 
that  by  a  stipulation  in  a  written  contract 
collateral  agreements  or  warranties  attempt- 
ed to  be  made  br  agents  may  be  prevented 
from  becoming  portions  of  the  contract  be- 
tween the  parties;  but  no  such  stipulations 
can,  as  we  understand  it,  prevent  the  inter- 
position of  the  defense  of  fraud  which 'has 
induced  the  making  of  the  contract.  If  de- 
fendant had  been  allowed  to  prove  the  facta 
alleged  in  his  answer,  as  he  offered  on  the 
trial  to  do,  a  good  defense  to  the  enforce- 
ment of  the  contract  would  have  been  made 
out;  for,  as  will  be  indicated  in  a  subsequent 
paragraph  of  this  opinion,  defendant  never 
accepted  the  benefits  of  the  contract,  and 
never  put  himself  in  a  position  where  he  was 
under  obligation  to  rescind  or  otherwise  seek 
to  avoid  the  contract  on  account  of  fraud. 
That  fraud  may  be  a  complete  defense  in  an 
action  on  written  contract  is  too  well  settled 
to  require  the  citation  of  authorities;  but, 
for  the  application  of  the  principle  in  * 
somewhat  similar  case,  see  Barrie  v.  Miller, 
104  Ga.  312,  69  Am.  St  Rep.  171,  30  S.  E. 
840.  And  see  also  Dowagiac  Mfg.  Go.  ▼. 
Gibson,  73  Iowa,  626,  5  Am.  St.  Rep.  097,  85 
K.  W.  603. 

2.  It  was  competent  for  the  defendant  to 
show  by  parol  evidence  that  he  refused  t» 
sign  the  order  for  the  trees  until  the  stipula- 
tion with  reference  to  an  orchard  oontract 
and  the  oare  of  the  orchard  by  plaintiffs  was 
written  on  the  back  of  the  order.  If  these 
words  were  written  as  a  portion  of  the  in- 
strument, to  be  signed  by  defendant,  which 
was  to  evidence  the  obligations  of  the  par- 
ties, then  they  became  a  portion  of  the  con- 
tract, although  the  signatures  of  the  parties 
were  not  below  them,  but  were  attached  at 
the  foot  of  the  preceding  page.  It  is  im- 
material, with  reference  to  the  signature  to 
an  instrument,  whether  it  is  at  the  begin- 
ning, or  in  the  middle,  or  at  the  end,  of  the 
writing  or  printing,  provided  it  is  affixed  to 
the  instrument  with  the  intention  that  all 
the  written  and  printed  portions  thereof  con- 
stitute a  part  of  the  contract  which  is  being 
signed.  Wise  v.  Ray,  3  O.  Greene,  430; 
New  England  Dressed  Meat  and  Wool  Oo.  v. 
Standard  Worsted  Co.  165  Maqs.  828,  62 
Am.  St.  Rep.  516,  43  N.  E.  112;  McConnell 
v.  Brillhart,  17  111.  354,  65  Am.  Dec.  661. 
The  stipulations  printed  in  the  contract  which 
have  been  above  set  out  do  not  preclude  this 
construction.  It  is  required  that  any  change 
or  modification  be  in  writing  and  signed  by 

both  parties;  but  if,  as  the  evidence  offend 
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for  defendant  would  hare  intended  to  show, 
such  change  or  modification  was  made  in 
writing  and  as  a  part  of  the  printed  contract 
before  defendant  afiixed  his  signature,  then 
such  change  or  modification  was  in  fact 
signed  by  both  parties  as  effectually  as  if  it 
had  been  written  on  the  first  page  of  the 
order  blanic  and  above  the  signatures. 

3.  But  on  the  very  face  of  the  contract  is 
another  stipulation  which  should  have  neces- 
sarily precluded  the  direction  of  a  yerdiot 
fbr  the  plaintiffs  under  the  evidence  intro- 
duced in  their  behalf.  It  was  expressly  stip- 
ulated that  the  trees  were  "to  be  delivered 
by  said  B.  F.  Bonewell  &  Company  in  good 
order  at  Story  City  in  the  spring  of  1902  on 
a  day  to  be  fixed  by  said  B.  F.  Bonewell  & 
Company  by  notice  given  to  said  party  of  the 
second  part;"  and  it  was  further  recited 
that  'Hhe  said  party  of  the  second  part 
agrees  to  receive  said  goods  on  the  day  and 
at  the  place  named  above,  and  to  pay  for 
the  same  at  Des  Moines,  Iowa,  upon  such  de- 
livery." There  was  no  evidence,  so  far  as 
the  record  shows,  that  defendant  ever  re- 
ceived notice  of  the  time  and  place  where 
plaintiffs  proposed  to  deliver  the  trees,  nor 
that  plaintiffs  erver  attempted  to  make  any 
•neh  delivery.  If  ihe  testimony  of  B.  F. 
Bonewell  as  a  witness  that  either  he  or  his 
wife  addressed  a  postal  card  to  defendant  at 
his  postoffioe  address,  advising  him  of  an 
intention  to  deliver  the  trees  at  a  certain 
date  at  Story  City,  can  be  regarded  as  even 
making  out  a  prima  facie  case  of  notice, 
there  was  a  conflict  in*the  evidenoe  raised 
by  the  express  denial  of  defendant  as  a  wit- 
ness that  any  such  notice,  or  any  notioe 
whatever,  of  an  intention  of  plaintiffs  to  de- 
liver the  trees,  had  been  given  to  or  received 
by  him;  and  such  issue  should  have  been 
submitted  to  the  jury.  But,  even  conceding 
that  notice  was  given,  there  was  no  proof 
that  plaintiffs  had  the  trees  specified  in  the 
contract  at  Story  City  on  the  date  named,  or 
on  any  other  date,  ready  to  deliver  to  the 
defendant.  In  this  respect  there  was  a 
complete  failure  on  the  part  of  plaintiffs  to 
establish  performance,  or  attempted  per- 
formance, on  their  part. 

As  we  have  not  been  favored  by  any  argu- 
ment on  behalf  of  the  appellees,  we  have 
not  thought  it  advisable  to  enter  into  any 
elaborate  discussion  of  the  questions  pre- 
sented by  appellant,  and  are  content  to  an- 
nounce the  conclusion  which  we  have 
reached  as  based  on  the  reasons  already  in- 
dicated, that  the  judgment  should  be  re- 
versed. 
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JOHN  T.  SMITH 

CASHIE  ft  CHOWAN  RAILROAD  ft  LUM- 
BER COMPANY,  Appt 

(—  N.  C.  — ,  S4  S.  E.  788.) 

Process — date  of  issuance— evidence. 

1.  When  process  is  delivered  by  the 
clerk  to  an  officer  for  service  the  notation 
of  the  ofiBcer  on  it  aa  to  the  date  of  its  re- 
ceipt by  him  is  controlling  evidence  as  to 
when  it  was  issued. 

Jndgment— instalments    of    wage*— condn* 
aivenesa 

2.  A  judgment  in  an  action  for  monthly 
wages  bars  subsequent  recovery  for  all  peri- 
ods which  had  been  completed  when  the  ac- 
tion was  commenced. 

Servant— wiongfnl  discharge— nit  for  in- 
stalment. 

3.  A  servant  employed  for  an  entire 
term  at  wages  payable  in  instalments  at 
stated  intervals  may,  upon  being  wrongfully 
discharged,  treat  the  oontract  as  existing, 


Subject  Note.  —  Right  of  wrongfully  dis- 
charged servant  to  recover  wages  for  oon- 
tract period  subsequent  to  discharge. 

L  SiBope,  439. 

XL  Doctrine  of  constiuetive  service. 

a.  Adoption  and  theory  of,  440. 

b.  To  what  servants  applicable,  442. 
e.  When  suit  may  be  brought,  443. 

d.  Readiness  to  perform,  &4. 

e.  Recall  and  its  effect,  446. 

f.  Effect  of  obtaining  other  service, 

447. 

g.  Effect  of  consent  to  termination  of 

the  relation,  448. 
h.  Recovery  as  a  bar  or  estoppel,  449. 
i.  Repudiation,  450. 
HL  Special  statutory  provisions  as  to. 

a.  Substance  and  legality,  453. 

b.  Effect,  464. 

&  Application,  456. 
d.  Justification   of   discharge   aa  af- 
fecting, 456. 
IV.  Rules  applicable  to  contracts  with  sea- 
men, 456. 
V.  Conclusion,  458. 

L  Scope. 

The  right  of  a  wrongfully  discharged  serv- 
ant to  recover  wages  for  the  contract  period 
of  employment  subsequent  to  the  dissharge, 
aside  from  statutory  enactments,  involves 
the  common-law  doctrine  of  constructive 
service,  under  which  readiness  and  willing- 
ness to  serve,  upon  the  part,  of  such  a  serv- 
ant, were  regarded  as  equivalent  to  actual 
service,  enabling  him  to  recover  wages  for 
the  whole  time  of  employment  as  though 
the  stipulated  service  had  actually  been  per- 
formed.     This    doctrine    was    brought    to 


Digitized  by 


Google 


NORTH  CAROLINA  SUPREME  COURT. 


SepTm 


and  sue  at  each  period  of  payment  for  the 

■alary  then  due. 

Damage* — ^wrongful  employment. 

4.  The  measure  of  damages  for  the 
wrongful  discharge  of  a  servant  is  the 
amount  which  the  servant  would  hive 
earned  had  he  been  permitted  to  perform  the 
service,  less  what  he  had  received  or  could 
have  earned  from  otner  employment. 
Eridence— cumulative  —  exclusion  —  harm- 
less error. 

6.  The  exclusion  of  merely  cumulative 
testimony  from  the  same  witness  is  at  most 
merely  harmless  error. 
Appeal — variance. 

6.  An  objection  because  of  variance 
cannot  be  raised  for  the  first  time  on  ap- 
peaL 

(September  11.  1906.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Bertie  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  wages  alleged  to  be  due  and  unpaid. 
Reversed  on  condition. 

Statement  by  Walker,  J.t 

Civil  action  commenced  before  a  justice  of 
the  peace,  and  tried  on  appeal  before  Shaw, 
J.,  and  a  jury  at  May  term,  1906,  of  Bertie 
superior  court.  The  plaintiff  sued  for  $150. 
He  alleged  that  on  February  5,  1904,  the  de- 
fendant employed  him  for  four  months  at 
$75  per  month  to  inspect  and  buy.  lumber, 
and  his  service  began  on  that  day.  The  de- 
fendant paid  the  wages  for  the  first  month 
and  then  discharged  the  plaintiff  without 
cause,  its  s-uperintendent  stating  that  they 


America 'to  but  a  limited  extent,  and  some 
of  the  jurisdictions  which  originally  adopted 
it  afterwards  repudiated  it.  Where  this 
remedy  of  the  wrongfully  discharged  servant 
has  been  repudiated  its  place  has  been  taken 
by  that  of  an  action  for  damages  for  the 
.wrongful  discharge,  or  for  the  breach  of  the 
contract  of  employment, — a  remedy  exist- 
ing conjointly  with  that  of  an  action  for 
wages  after  discharge  in  jurisdictions 
still  retaining  the  latter.  Action  for 
damages  for  breach  of  the  contract  of  em- 
ployment, however,  has  been  reserved  for 
the  subject  of  another  note  which  will 
be  appended  to  Howay  v.  Going-Northrup 
Co.,  and  published  in  this  series;  but,  owing 
to  the  intimate  relations  between  the  sub- 
jects, it  is  thought  that  it  will  be  found  to 
be  of  advantage  to  examine  that  note  in  con- 
nection with  this  one,  since  the  general  prin- 
ciples of  law  and  rules  of  practice  govern- 
ing the  two  classes  of  cases  ^ust  be  al- 
ternately applicable  so  far  as  they  remain 
unaffected  by  the  different  methods  of  pro- 
cedure. 

n.  Doctrine  of  constructive   eervioe. 

ft.  Adoption  and  theory  of. 

In  Gandell  t.  Pontigny,  4  Campb.  375,  1 
Starkie,  198,  It  was  held  that  a  servant 
hired  by  the  quarter,  who  is  discharged  by 
his  master  without  sufficient  cause  m  the 
middle  of  a  quarter,  may  recover  the  quar- 
ter's wa^s  under  a  count  in  indebitatus 
assumpsit  for  work  and  labor,  since,  having 
served  a  part  of  the  quarter  and  being  will- 
ing to  serve  the  residue,  in  contemplation 
of  law,  he  may  be  deemed  to  have  served  the 
whole. 

This  case  gave  rise  in  England  to  the  doc- 
trine of  constructive  service,  by  which  an 
offer  of  performance  of  a  contract  of  serv- 
ice, whidi  performance  is  prevented  by  the 
other  party  to  the  contract,  is  treated  as 
performance  entitling  the  person  offering 
performance  to  the  whole  compensation 
agreed  to  be  given. 

,    And,  in  accord  with  this  principle,  Em- 
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mens  v.  Elderton,  4  H.  L.  Cas.  625,  held  that 
a  wrongfully  discharged  employee  may  elect 
to  treat  the  contract  of  employment  as  con- 
tinuing, and  sue  for  damages  for  the 
breach,  or  to  treat  it  as  rescinded,  and  bring 
an  action  on  the  quantum  meruit  for  the 
work  performed;  or  he  may  wait  until  the 
termination  of  the  ^riod  for  which  he  was 
hired,  and  then  sue  u  indebitatus  assumpsit 
for  the  whole  wages,  relying  on  the  doctrine 
of  constructive  service. 

And  Beeston  v.  Gollyer,  4  Bing.  809,  IS 
J.  B.  Moore,  662,  2  Car.  &  P.  607,  held  that, 
where  a  clerk  entered  into  the  employment 
of  an  Army  agent  in  March,  and  served  for 
many  years  in  that  capacity,  at  first  receiv- 
ing his  pay  quarterly  and  aiterwards  receiv- 
ing it  monthly,  a  yearly  hiring  is  implied; 
and,  where  the  Army  agent  discharged  him 
in  December,  he  i»  entitled  to  reoover  th* 
salary  provided  for  till  the  following  March. 

So,  Cook  V.  Sherwood,  3  Post,  ft  F.  729, 
holds  that,  where  a  person  employs  a  travel- 
ing salesman  on  an  oral  contract  for  more 
than  a  year  at  a  salary  payable  quarterly, 
and  the  employer  at  the  end  of  a  quarter 
gives  up  his  business,  but  does  not  express- 
ly dismiss  the  salesman,  the  salesman  Is  en- 
titled to  recover  the  next  quarter's  salary 
upon  an  indebitatus  count. 

And  in  Buckingham  v.  Surrey  ft  H.  Canal 
Co.  46  L.  T.  N.  S.  885,  48  J.  P.  774,  it  wa» 
held  that  a  hiring  at  a  specified  salary  per 
year  is  prima  facie,  in  the  absence  of  any 
custom  to  the  contrary,  a  hiring  for  a  year; 
and  where  a  person  was  employed  aa  en- 
gineer at  a  specified  salary  per  year,  and 
was  dismissed  upon  three  months'  notice,  he 
is  entitled  to  recover  salary  for  the  unex- 
pired portion  of  the  year. 

So,  the  doctrine  of  these  cases  was  adopted 
by  the  Scotch  case  of  Armstrong  v.  Bain- 
bridge,  9  Dunlop,  B.  &  H.  1198,  holding  that 
a  servant  employed  from  one  specified  period 
to  another,  and  discharged  between  suell 
dates,  is  entitled  to  full  pay  to  the  date  of 
the  expiration  of  his  services. 

And  the  same  doctrine   was  adopted  in 
Canada  in  Rice  v.  Boscovitz,  23  Lo\^er  Can. 
Jur.  141,  holding  that  an  employee  engag»l 
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did  not  intend  to  buy  any  more  lumber. 
The  plaintiff  tried  to  get  other  employment 
but  failed,  and  earned  but  a  few  dollars 
during  the  last  three  months.  He  sued  for 
the  second  instalment  of  his  wages,  and  re- 
covered judgment  May  8th  before  a  magis- 
trate for  $75.  The  siunmons  in  the  case 
was  dated  May  4,  1904,  and  was  received  by 
the  sheriff  on  the  6th  of  May,  as  appears 
by  his  entry  on  the  process  and  by  other 
evidence.  There  was'  no  inconsistent  evi- 
dence as  to  when  it  was  issued.  The  defend- 
ant contended  and  introduced  evidence  to 
show  that  the  hiring  was  for  one  month 
only,  for  which  the  plaintiff  was  paid.  Its 
superintendent  testified  by  a  deposition  that 
the  plaintiff  was  hired  not  for  four  months, 
but  for  one  month;   and  that  he  claimed 


but  one  month's  salary  when  they  settleiS, 
"and  be  went  out  of  the  office  apparently 
satisfied."  On  objection  by  the  plaintiff  the 
words  above  quoted  were  excluded  by  the 
court,  and  the  defendant  excepted.  There 
was  other  evidence  not  necessary  to  be  stat- 
ed. 

The  issoea  with  the  answers  thereto  were 
as  follows: 

(1)  Did  the  defendant  hire  the  plaintiff 
for  the  term  of  four  months  at  97S  per 
month! 

Tea. 

(2)  Did  the  defendant  unlawfully  dis- 
charge the  plaintiff  from  its  employment  aft- 
er, the  first  month! 

Tes. 


for  a  year  with  salary  payable  monthly, 
who  is  dismissed  without  sufficient  cause 
before  the  expiration  of  the  year,  may  sue 
his  employer  for  monthly  instalments  of 
•alary  as  they  fall  due. 

Likewise,  the  doctrine  of  constructive 
service  recognized  by  Lord  EUenborough  in 
Oandell  v.  Pontigny,  4  CSampb.  S75,  was 
adopted  by  the  courts  of  a  number  of  the 
American  states. 

Its  adoption  is  directly  held  in  Ciox  ▼. 
Bearden,  84  Ga.  304,  80  Am.  St.  Rep.  869, 
10  S.  E.  627,  and  Allen  v.  Colliery  Engineers' 
Co.  196  Pa.  612,  46  Atl.  899. 

And  the  rule  has  been  repeatedly  assert- 
ed' in  America  that  a  servant  wrongfully 
discharged  before  the  expiration  of  the 
agreed  term  of  service  may  wait  until  the 
terminatioii  of  the  period  for  wUch  he  was 
employed,  keeping  nimself  in  readiness  to 
perform,  and  then  sue  upon  the  contract 
and  recover  his  whole  wages.  Wilkinson  v. 
Black,  80  Ala.  329;  Strauss  v.  Meertief,  64 
Ala.  299, 38  Am.  Rep.  8;  Liddell  v.  Chidester, 
84  Ala.  608,  6  Am.  St.  Rep.  387,  4  So.  426; 
Van  Winkle  v.  Satterfleld,  68  Ark.  617,  23 
LJI.A.  853,  26  S.  W.  1113;  Gardenhire  v. 
Smith,  39  Ark.  280;  Hitchens  v.  School  Diet. 
No.  180  (Del.)  62  Atl.  897;  Rogers  v.  Par- 
ham,  8  Ga.  190;  Cox  v.  Bearden,  «upra;6eck 
V.  Thompson  &.  T.  Spice  Co.  108  Ga.  242,  33 
S.  E.  894;  Mt.  Hope  Cemetery  Asso.  v. 
Weidenmann,  139  111.  67,  28  N.  E.  834;  Ley- 
enberger  v.  Rebanks,  55  111.  App.  441; 
Isaacs  V.  McAndrew,  1  Mont.  437;  Colbum 
V.  Woodworth,  31  Barb.  385;  Decker  v.  Hag- 
sel,  26  How.  Pr.  628;  Markham  v.  Markham, 
110  N.  C.  866,  14  S.  E.  963;  Kirk  v.  Hart- 
man,  63  Pa.  97;  Allen  v.  Colliery  Engineers' 
Co.  aupra;  Heyer  v.  Cunningham  Piano  Co. 
6  Pa.  Super.  Ct.  504;  Cox  v.  Adams,  1  Nott 
&  M'  C  284;  Jones  v.  Jones,  2  Swan,  605. 

This  is  the  rule  of  Smith  t.  Cashik  t  C. 

R.  &  LUMBEB  Co. 

Within  the  doctrine  thus  adopted,  where 
a  contract  for  services  is  made  for  a  fixed 
period,  if  the  employer  discharges  the  em- 
ployee before  its  termination  without  good 
cause  he  is  still  liable,  and  the  servant  may 
recover  the  stipulated  wages  for  the  whole 
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term.  Webster  v.  Wade,  19  Gal.  291,  79 
Am.  Dee.  218;  Cox  v.  Bearden,  ««tpni;  Cham- 
pion T.  Hartshome,  9  Conn.  564;  Byrd  ▼. 
Boyd,  4  MCord,  L.  246,  17  Am.  Deo.  740; 
Fereira  v.  Sayres,  5  Watts  &  S.  210,  40  Am. 
Dec  496;  Watts  v.  Todd,  1  MoMuU.  L.  26; 
Dunn  V.  Hereford,  1  Wyo.  206. 

Where  one  person  contracts  with  another 
to  render  services  for  him,  the  prevention  of 
his  performance  by  the  act  of  the  other, 
without  his  default,  takes  the  case  out  of 
the  rule  that  performance  is  a  condition 
precedent  to  the  right  of  recovery,  so  far  aa 
to  entitle  him  to  a  ratable  compensation 
aeeordlag  to  the  terms  of  the  contract.  Fos- 
ter T.  Watson,  16  B.  Mon.  877. 

And  an  offer  to  perform  services,  per- 
formance of  which  is  prevented  by  the  party 
in  whose  favor  they  are  to  be  done,  is,  tai 
law,  equivalent  to  performance,  or,  rather, 
is  a  valid  excuse  for  nonperformance.  Hunt 
V.  Test,  8  Ala.  713,  42  Am.  Dec.  659. 

The  theory  of  the  doctrine  of  constructive 
service  seems  to  be  that,  inasmuch  as  an 
employee  wrongfully  discharged  holds  him- 
self ready  to  do  the  work  contracted  for, 
therefore  he  has  done  the  work,  the  read- 
iness being  for  all  purposes  equivalent  to 
performance.  James  v.  Allen  County,  44 
Ohio  St.  226,  68  Am.  Rep.  821,  6  N.  E.  246. 

And  the  employee  may  sue  and  recover  in 
assumpsit  for  work  and  labor  for  wages  for 
the  full  time.  Fereira  v.  Sayres,  supra; 
Holloway  v.  Talbot,  70  Ala.  389;  Beckwith 
V.  Baldwin,  12  Ala.  720. 

Without  alleging  any  excuse  for  failure  to 
perform  the  contract  on  his  part.  Beckwith 
V.  Baldwin,  supra. 

Or  he  may  recover  the  stipulated  wages 
under  the  common  counts.  Trawick  v.  Peo- 
ria &  Ft.  C.  Street  R.  Co.  68  111.  App.  156. 

An  zmployee  wrongfully  discharged  is  not 
compelled  to  accept  the  breach  of  his  em- 
ployer as  a  termination  of  the  contract;  he 
may  elect  to  treat  it  as  continuing,  and 
keep  himself  in  readiness  to  perform  the 
contract  on  his  part.  Marx  v.  Miller,  134 
Ala.  347,  32  So.  765. 

And  he  is  entitled  to  recover  his  wages 
not  only  for  the  labor  he  has  actually  per- 
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(S)  Ib  the  defendant  indebted  to  the  plain- 
tiff!   If  so,  in  what  snmT 

(4)  Was  the  cause  of  action,  or  any  part 
thereof,  heretofore  adjudged  in  the  record, 
[-which  is]  pleaded  as  an  estoppel  in  this 
cause?    , 

No. 

The  defendant's  counsel  requested  the  fol- 
lowing instructions:  "(1)  If  the  jury  be- 
lieve the  evidence  this  cause  has  been  ad- 
judicated, and  they  will  answer  the  last  is- 
use  'Yes.'  (2)  When  the  plaintiff  sued  for 
and  collected  his  one  month's  wages  under 
his  judgment,  he  was  by  that  estopped  to 
eat  for  the  balance  because  his  contract  was 
entire  and  not  divisible,  and  suing  for  less 
than  the  amount  of  the  whole  claim  was  in 


law  an  adjudication  of  what  was  due  him 
in  full.  (3)  It  was  the  duty  of  the  plain- 
tiff to  seek  employment  during  the  months 
he  said  he  was  employed  by  the  defendant 
after  the  discharge,  and  if  he  simply  did 
nothing,  and  did  not  try  to  get  other  em- 
ployment, he  cannot  recover  anything  of  the 
defendant."  The  instructions  were  all  re- 
fused, and  the  defendant  duly  excepted.  It 
appears  in  the  case  that  the  court  stated  the 
contentions  of  the  parties,  and  charged  the 
jury  fully  upon  the  issues,  the  only  part  of 
the  charge  sent  to  this  court,  and  stated  to 
be  the  only  material  part,  being  as  follows: 
"As  to  the  first  issue,  the  burden  is  upon 
the  plaintiff  to  satisfy  you  by  the  greater 
weight  of  the  evidence  that  the  employment 
was  for  four  months;  and,  if  tiie  plaintiff 


formed,  but  to  the  full  extent  stipulated  in 
the  contract.  Children  of  Israel  ▼.  Peres,  2 
Coldw.  620. 

8o,  a  person  employed  by  another,  who  is 
wrongfully  discharged  and  who  sues  for 
wages  accruing  aft^r  such  discharge,  may, 
by  adding  a  common  count  for  work  and  la- 
bor to  his  complaint,  recover  under  it  unpaid 
wages  for  work  actually  done.  Hartley  ▼. 
Harman,  11  Ad.  &  El.  798;  Mt.  Hope  Ceme- 
tery Asso.  V.  Weidenmann,  139  111.  67, 28  N. 
£.  834. 

He  may  recover  not  only  for  his  services 
up  to  the  time  of  his  dismissal,  but  also  by 
force  of  the  wrongful  discharge  for  the 
whole  contract  time.  Madden  v.  Porter- 
fleld,  53  N.  C.  (8  Jones,  L.)  166. 

And  an  employer  under  a  contract  with  an 
employee  by  which  the  employee  is  to  be 
paid  by  the  month  a  designated  price  is  lia- 
ble to  him  for  a  month's  wages  if  he  dis- 
charges him  without  cause  befere  the  ex- 
piration of  the  month.  Moss  v.  Decatur 
Land  Improv.  &  Furnace  Co.  93  Ala.  269,  30 
Am.  St.  Rep.  66,  9  So.  188.      < 

And  where  a  master  places  a  domestic 
servant  in  his  employ  in  custody  on  a  charge 
which  he  afterwards  abandons,  his  detention 
does  not  dissolve  the  contract  of  hiring,  so 
as  to  dispense  with  a  month's  notice, 
or,  in  lieu  thereof,  a  month's  wages;  and 
where,  in  such  case,  the  master  refuses  to 
pay  a  month's  wages,  it  may  be  recovered 
under  a  common  count  for  work  and  labor. 
Smith  V.  Kingsford,  3  Scott,  279. 

It  has  been  held,  however,  that  one  cannot 
recover  in  indebitatiu  assumpsit  for  work 
and  labor  the  amount  stipulated  to  be  paid 
him  by  another  upon  a  special  agreement 
for  services  to  be  done  during  a  certain  time, 
where  the  employee  has  not  performed  the 
services,  but  has  been  discharged  by  the  em- 
ployer before  the  time  expires,  and  is  there- 
by prevented  from  performing  them ;  he  must 
resort  to  an  action  on  the  special  agreement. 
Algeo  V.  Algeo,  10  Serg.  &  R.  236. 

And  that  an  averment  of  performance,  or 
an  excuse  for  nonperformance,  is  necessary 
in  an  action  for  wages,  brought  by  an  over- 
seer wrongfully  discharged  before  .the  ex- 
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piration  of  the  term  of  his  employment. 
Oralg  V.  Pride,  2  Speers,  L.  121. 

So,  where  one  sues  for  services  not  ren- 
dered, it  is  necessary,  in  order  to  recover, 
that  he  make  it  clearly  to  appear,  not  only 
that  the  contract  was  an  entirety  for  the 
whole  period  alleged,  but  that  he  was  dis- 
missed without  cause.  Russell  v.  Arthur,  17 
S.  C.  477. 

The  right  of  a  discharged  servant  to  !«• 
cover  wages  for  the  contract  period  subse- 
quent to  the  discharge  is  dependent  upon  hia 
nxing  on  the  master  the  fault  of  his  dis- 
charge. Liddell  v.  Chidester,  84  Ala.  608,  5 
Am.  St.  Rep.  387,  4  So.  426. 

And  the  complaint  should  show  that  the 
amount  claimed  is  for  that  part  of  the 
services  which  the  plaintiff  was  prevented 
from  performing  by  the  wrongful  discharge. 
Hartsell  v.  Masterson,  132  Ala.  275,  31  §«. 
616. 

And,  where  the  evidence  in  an  action  by 
an  employee  to  recover  arrears  of  wages  for 
labor  performed  is  not  clear  as  to  the  con- 
tract between  the  parties  and  its  breach,  and 
there  is  a  conflict  between  the  testimony  of 
the  parties,  the  case  is  properly  submitted 
to  the  jury  on  the  evidence.  Stover  ▼.  Flani- 
gan,  2  W.  N.  C.  683. 

And  whether  or  not  there  was  a  contract 
is  a  question  for  the  jury,  in  an  action  for 
a  balance  of  salary  after  an  alleged  wrong- 
ful discharge.    Russell  v.  Arthur,  «upra. 

But  a  mere  admission  by  plaintiff  in  aa 
action  to  recover  for  services  offered  to  be 
performed  under  an  unexpired  contract  of 
employment,  that  his  discharge  was  for  al- 
leged cause,  is  not  sufficient  to  establish 
that  his  discharge  was  for  just  cause,  so  as 
to  defeat  a  recovery  for  such  services. 
Stem  V.  Schaare  Rachmin,  2  Daly,  415. 

b.  To  what  servants  applicable. 

The  servants  or  employees  to  whom  the 
doctrine  of  constructive  service,  giving  the 
right  to  recover  wages  for  the  whole  time 
in  case  of  a  wrongful  discharge,  is  applica- 
ble, are  those  who  contract  to  ^ve  their  own 

personal  services  which  can  £e   nerformed 
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haa  so  satiiified  the  jury,  you  will  answer  the 
first  issue  'Yes';  otherwise  "No.'  (2)  If 
you  answer  the  first  issue  'No,'  that  will  end 
the  case,  and  you  need  not  answer  the  other 
issues.  (3)  If  you  answer  the  first  issue 
Tes,'  you  will  then  consider  the  second  is- 
me  as  to  whether  the  defendant  unlawfully 
discharged 'the  plaintiff.  (4)  The  burden  of 
the  second  issue  is  upon  the  plaintiff  to 
show  by  the  greater  weight  of  tiie  evidence 
that  he  was  discharged  by  the  defendant; 
and,  if  you  find  that  he  was  discharged,  the 
law  puts  the  burden  of  showing  cause  for 
the  discharge  upon  the  defendant.  There 
is  no  evidence  biefore  you  tending  to  (how 
cause. for  the  discharge,  and  you  will  con- 
sider this  in  making  up  your  verdict  upon 
the  second  issue.     [The  defendant  excepted 


only  to  the  instruction  that  there  was  no 
evidence  before  the  jury  tending  to  show 
cause  for  the  discharge.]  (5)  If  the  jury 
believe  the  evidence,  they  will  answer  the 
fourth  issue  'No.' "  The  defendant  excepted. 
Judgment  was  entered  upon  the  verdict,  and 
the  defendant  appealed. 

Messrs.  St.  Leon  Scull  and  Winston  ft 
Matthews  for  appellant. 

Messrs.  Day,  Bell,  &  Dunn  and  J.  B.  Mar- 
tin, for  appellee: 

If  the  salary  or  wages  are  payable  in 
instalments,  the  servant  is  entitled  to  bring 
action  for  each  instalment. 

20  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  41; 
Markham  v.  Markham,  110  N.  0.  356,  14 
S.  E.  963. 


only  by  themselves,  as  distinguished  from 
persons  merely  contracting  to  supply  labor, 
or  to  accomplish  spedtted  results. 

Thus,  where  a  contract  is  made  for  per- 
■onal  and  individual  services.-as  in  the  case 
4^  derkB,  overseer*,  agents,  ate.,  at  k  ■tip- 
Tklated  price  for  a  specified  period,  the  party 
whose  services  are  thus  engaged,  upon  being 
discharged  by  the  other  party  without  cause 
before  the  expiration  of  the  time  of  his  en- 
gagement, may  recover  the  amount  agreed 
to  be  paid  for  the  entire  term.  Sprague  v. 
Morgan,  7  Ala.  952;  Davis  v.  Ayres,  9  Ala. 
292;  Martin  v.  Everett,  11  Ala.  375;  Ramey 
V.  Holcombe,  21  Ala.  667;  Ryan  r.  Dayton, 
SS  Conn.  188,  66  Am.  Dec.  660. 

Clerks,  agents,  laborers,  and  domestic 
servants  employed  by  the  year  or  for  a 
shorter  determinate  period,  who  are  im- 
properly dismissed  before  the  time  of  their 
service  expires,  are  entitled  to  recover  for 
the  whole  term  of  service,  unless  it  is  shown 
by  the  employer  that  the  employee  was 
actually  engaged  in  other  and  profitable 
service  during  the  term,  or  tliat  such  em- 
ployment was  offered  to  him  and  rejected. 
King  V.  Steiren,  44  Pa.  99,  84  Am.  Dec.  419. 

^^ere  a  person  enters  the  service  of  an- 
other in  any  other  capacity  than  that  of 
a  menial  servant  at  a  fixed  rate  per  annum, 
and  there  is  nothing  to  show  whether  the 
service  is  determinable  upon  a  month's  or  a 
quarter's  notice,  however;  and  the  master 
dismisses  the  servant  before  the  year  is  out, 
— his  remedy  is  to  declare  specifically  for 
the  wrongful  dismissal ;  and  he  cannot,  under 
a  common  count  in  debt,  recover  compensa- 
tion for  more  than  the  time  actually  served. 
Broxham  v.  Wagstaffe,  5  Jur.  846. 

And  a  contract  by  which  one  personagreed 
with  another,  at  a  stipulated  price  payable 
quarterly,  to  feed  and  care  for  hack  and 
sthge  horses,  and  to  harness,  or  assist  in 
harnessing,  them  when  necessary  to  take 
them  out,  and  to  board  the  driver,  is  not 
one  for  persona]  services  of  the  plaintiff, 
but  may  be  assimilated  to  a  contract  for 
work  to  be  performed,  or  materials  to  be 
furnished,  at  a  stipulated  price;  and  the 
measure  of  damages  for  breach  of  such  a 
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contract  by  the  employer  would"-  be  a  pro 
rata  compensation  according  to  its  terms  for 
the  time  during  which  the  employee  had 
performed  it,  and  the  profit  whicti  he  could 
nsve  made  by  it  during  the  remainder  of  the 
time.    Ramey  v.  Holcombe,  supra. 

And  the  rule  that  an  offer  to  perform  a 
contract  to  render  services  performance  of 
which  is  prevented  by  the  other  party  to 
the  contract  will  be  treated  as  perform- 
ance, and  that  the  person  offering  to  per- 
form may  recover  thj  whole  compensation 
agreed  to  be  given,  or  the  damages  sustained 
in  consequence  of  not  being  able  to  perform, 
does  not  apply  to  an  emplo3rment  in  a  pub- 
lic oflBo*.  Wheatly  t.  Covington,  11  Bush, 
18. 

Nor  does  a  statutory  provision  that  rent 
charges,  and  all  other  payments  made  pay- 
able or  coming  due  at  fixed  periods  under 
any  instrument  shall  be  apportioned,  so 
that  on  the  death  of  any  person  interested 
in  them,  or  on  the  determination  by  any 
other  means  whatever  of  the  interest  of  such 
person,  he  shall  b«  entitled  to  a  propor- 
tion according  to  the  time  which  shall  have 
elapsed  from  the  commencement  or  last  pe- 
riod of  payment  thereof,  apply  to  a  pay- 
ment under  a  contract  between  an  employer 
and  an  employee  for  services  performed, 
where  the  payment  entirely  ceases  upon  the 
determination  of  the  claimant's  right  to  re- 
ceive it,  resulting  from  a  dismissal  from 
employment.  Lowndes  v.  Stamford,  18  Q. 
B.  425,  21  L.  J.  Q.  B.  N.  8.  371,  16  Jur.  903. 

e.  When  suit  may  be  brought. 

An  employee  employed  for  a  year  for  » 
specified  compensation,  who  is  discharged  be- 
fore the  end  of  the  year,  cannot  maintain 
action  on  the  contract  of  employment  for 
the  amount  agreed  to  be  paid  until  after  the 
expiration  of  such  year.  He  has  the  right 
to  elect  to  sue  either  for  the  val«ie  of  his 
services,  or  upon  the  contract  for  the 
amount  agreed  to  be  paid;  but,  if  he  elects 
to  take  the  latter  course,  an  action  before 
the  end  of  the  year  is  premature^  Brad- 
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When  on?  employed  for  a  fixed  period  at 
a  salary  for  the  period,  payable  at  intervals, 
is  wrongfully  discharged,  he  may,  inter  alia, 
treat  the  contract  as  existing,  and  sue  at 
each  period  of  payment  for  the  salary  then 
due. 

14  Am.  &  Eng.  Enc.  Law,  pp.  797,  798; 
Boyle  T.  Robbins-,  71  N.  C.  130;  Caldwell 
v.  Beatty,  «9  N.  C.  3fl6. 

Mr.  Hurray  Allen  also  for  appelles. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 

When  this  case  was  before  us  at  the  last 
term  (140  K.  C.  37S,  53  S.  E.  233),  it  ap- 
peared by  admission  of  the  parties  that  the 
•  plaintiff  had  brought  suit  before  the  magis- 
trate after  June   10,  1004,  and  at  a  time 


when  the  last  instalment  had  fallen  due; 
and  it  was  then  contended  with  much  force 
that,  having  sued  for  one  of  the  instalments, 
when  all  were  due,  and  recovered  judgment, 
the  plaintiff  could  not  sue  and  recover  for 
any  other  instalment,  because,  to  prevent 
unnecessary  and  oppressive  litigation,  the 
law  construes  the  former  adjudication  to  be 
a  full  satisfaction  and  a  complete  bar.  The 
position,  whether  intrinsically  correct  or 
not,  seems  to  be  sustained  by  high  author- 
ity. Jarrett  v.  Self,  90  N.  C.  478;  Eeams 
▼.■  Heitman,  104  N.  G.  332,  10  S.  B.  467 ; 
MePhail  ▼.  Johnson,  109  N.  C.  671,  13  S. 
E.  709;  2  Parsons,  Contr.  464;  Freeman, 
Judgm.  f  240;  Reformed  Protestant  Dutch 
Church  V.  Brown,  64  Barb.  191 ;  24  Am.  &, 
Eng.  Enc.  Law,  2d  ed.  p.  701  and  note  1. 


shaw  V.  Branan,  6  Rich.  L.  466;  Isaacs  t. 
McAndrew,  1  Mont.  437. 

If  an  employee  is  dismissed  without  cause, 
he  becomes  entitled  to  the  full  amount  of 
the  wages  agreed  upon;  but  in  such  case  he 
should  treat  the  contract  as  subsistbig  un- 
til the  end  of  the  term  of  employment,  and 
he  cannot  recover  upon  it  until  the  expira- 
tion of  such  term.  Union  Bank  v.  Heyward, 
16  S.  C.  296;  Watts  v.  Todd,  1  McMolL 
L.  26. 

This  is  the  rule  of  Skitr  t.  Cashie  &  C. 
R.  &  LtJMBXB  Co. 

And  where  a  merchant  employs  »  clerk 
for  a  designated  period,  and  refuses  to  al-  j 
low  him  to  enter  upon  his  duties,  the  clerk 
cannot  immediately  bring  suit  for  the  full 
amount  of  wages  which  the  merchant  has 
agreed  to  pay  for  his  services  for  the  whole 
period.  Harris  ▼.  Moss,  112  Ga.  96,  37  S. 
E.  123. 

So,  where  a  bank  teller  is  discharged  be- 
fore the.  expiration  of  the  period  of  his  em- 
ployment, Itis  salary  having  been  paid  up 
to  the  time  of  bis  discharge;  and  action  is 
brought  against  him  by  the  bank  for  the 
recovery  of  funds  belonging  to  it  in  his 
hands, — he  cannot  set  up  as  a  counterclaim 
in  such  suit  a  claim  against  the  bank  for 
salary  for  the  remainder  of  the  contract 
period,  since,  unless  such  period  has  ex- 
pired, there  is  nothing  due  him.  Union  Bank 
V.  Heyward,  supra. 

If  the  wages  of  a  wrongfully  discharged 
servant  are  payable  in  monthly  instalments, 
however,  he  may,  if  he  so  elects,  bring  a 
separate  suit  for  each  instalment  as  it  falls 
due.  Wilkinson  v.  Black,  80  Ala.  329; 
Isaacs  V.  Da  vies,  68  Ga.  169;  Moore  v.  Kelly 
&  J.  Co.  Ill  Ga.  371,  36  S.  E.  802;  Hamlin 
▼.  Race,  78  HI.  422;  Williams  v.  Luckett,  77 
Miss.  394,  26  So.  967;  Huntington  v.  Ogdens- 
burgh  &  L.  C  R.  Oo.  83  How.  Pr.  416. 

A  contract  to  serve  for  a  year  at  a  fixed 
salary  per  month  is  severable  within  the 
meaning  of  these  rules;  and  suit  may  be 
brought  thereon  for  monthly  wages.  Clay 
Commercial  Teleph.  Co.  v.  Root,  1  Sadler 
(Pa.)  486,  17  W.  N.  a  800,  4  Aa  828,  Af- 
firming 17  Phila.  47. 
6LJtX(N.S.> 


And  a  person  employed  by  another  for  a 
specified  term,  who  is  wrongfully  discharged 
during  that  term,  may  treat  the  contract  of 
employment  as  subsisting,  and  recover  hia 
salary  accordingly  in  separate  suits  for  pay- 
ments due  him,  when  they  mature.  Tra- 
wick  T.  Peoria  ft  Ft.  C  Street  R.  Co.  68 
IlL  App.  166;  American  Glucose  Co.  v.  Lu- 
bits,  71  nL  App.  638;  Jonea  ▼.  Dunton,  7 
HL  App.  S80. 

And  a  recovery  for  one  month  is  no  bar 
to  •  suit  at  the  end  of  the  next  month. 
Isaacs  T.  Davies,  supra. 

But  a  servant  discharged  without  sufil- 
clent  cause  before  the  expiration  of  the  term 
for  which  he  is  engaged,  who  sues  for  wages, 
can  claim  only  the  wages  which  are  due  at 
the  date  of  the  institution  of  the  action. 
Beauchemin  ▼.  Simon,  23  Lower  C^n.  Jar. 
143;  Smiley  v.  Brownfield.  21  W.  N.  & 
628. 

d.  Readiness  to  perform. 

To  recover  the  contract  price  for  the  peri- 
od subsequent  to  the  discharge,  a  wrongful- 
ly discharged  employee  must  make  it  appear 
that  he  was  ready  and  willing  to  perform 
any  further  services  that  might  have  been 
required  of  him  under  the  contract  of  em- 
ployment. Wiseman  v.  Panama  R.  Co.  1 
Hilt.  300. 

And  a  discharged  overseer  suing  for  oom- 
pensation  for  services  is  bound  to  aver  in 
his  declaration,  and  to  prove  on  the  trial, 
that  he  was  ready  to  perform  the  whole  eon- 
tract,  and  that  he  was  hindered  or  prevented 
by  his  employer;  that  being  the  only  excuse 
which  the  law  allows.  Saunders  v.  Ander- 
son, 2  Hill,  L.  486;  Leopold  v.  Salkey,  89 
111.  413,  31  Am.  Rep.  03. 

Though  this  does  not  apply  when  the  hin- 
drance or  prevention  was  by  inevitable  cas- 
ualty, and  not  by  the  act  of  the  employer. 
Leopold  V.  Salkey,  supra. 

So,  where  a  teacher  is  discharged  by  * 
board  of  directors,  and  appeals  from  their 
decision  to  the  county  superintendent,  and 
an  appeal  is  taken  to  the  superintendent  of 
public  instruction,  who  decidesi(i  his  favor. 
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It  wnr  appe«Ts  from  the  testimony  that  the 
Buit  before  him  was  actually  oommenced  on 
May  Sth,  and  the  defendant  contends  that, 
having  recovered  judgment  if  for  but  the 
amount  of  one  instalment,  the  plaintiff  can- 
not again  sue  for  the  other  instalment 
which  was  then  due,  upon  the  principle  just 
mentioned,  and  that  the  judgment  should 
be  reduced  by  the  amount  of  one  instalment, 
or  $7S.  So  that  we  must  now  decide  the 
question. 

The  summons  in  the  suit  before  the  jus- 
tice of  the  peace  was  dated  May  4th,  and 
was  received  by  the  sheriff  for  service  May 
Sth.  A  civil  action  is  commenced  when  the 
sommons  is  issued,  and  the  presumpti(»i, 
when  nothing  else  appears,  is  'Uiat  the  sum- 
mons passed  from  the  control  of  the  clerk. 


and  was  delivered  to  the  sheriff,  and  there- 
fore issued  at  the  time  when  the  sheriff  re- 
ceived it;  and  this  is  generally  determined 
by  the  entry  on  the  process  of  the  date  it 
was  received  by  the  sheriff,  be  being  required 
by  statute  to  make  such  an  entry.  Revisal 
of  190S,  i  433.  As  it  has  been  material  again 
to  consider  this  matter,  it  is  well  at  this 
tinne  to  correct  any  misapprehension  that 
may  have  resulted  from  the  use  in  Houston 
V.  Thornton,  122  N.  C.  at  page  375,  6fi  Am. 
St.  Rep.  at  page  J06,  and  29  S.  E.  at  page 
830,  of  the  following  expression:  "The  pre- 
sumption that  it  [the  summons]  was  it^ 
sued  when  it  bears  date  is  not  rebutted  by 
the  bare  fact  of  the  date  of  the  sheriff's  in- 
dorsement of  its  receipt  by  him."  Citing 
Currie  v.    Hawkins,   118  N.  C.  693,  24  S. 


it  is  his  duty,  after  such  decision,  not  only 
to  be  ready  to  perform  his  duties  as  teach- 
er, but  actually  to  perform,  or  offer  to  per- 
form, them,  for  the  remainder  of  the  term, 
and,  without  such  performance  or  offer,  he 
cannot  recover  his  wages  after  such  final 
decision;  and  merely  writing  to  the  presi- 
dent of  the  board  informing  him  that  he  Is 
ready  to  go  on  and  teach  for  the  balance  of 
the  term  is  not  sufficient.  Park  v.  Inde- 
pendent School  Dist.  No.  1,  65  Iowa,  209,  21 
N.  W.  667. 

A  wrongfully  discharged  employee  need 
not  show  constant  readiness  to  perform  the 
work  for  which  he  has  been  employed,  how- 
ever, in  order  to  recover  the  contract  price 
for  the  full  term  of  service  agreed  upon. 
Jones  v.  Trinity  Parish,  19  Fed.  69. 

Where  a  discharged  employee  brings  ac- 
tion, not  for  services  actually  rendered,  but 
for  services  offered  to  be  porformed,  which 
the  employer  refuses  to  receive,  thereby  en- 
titling the  employee  to  recover  the  amount 
of  the  Wages  due  and  payable  by  virtue  of 
his  contract,  it  is  sufficient  for  the  plaintiff 
that  he  tenders  his  services,  and  that  the 
defendant  gives  him  notice  that  he  is  dis- 
missed; he  is  not  bound  to  tender  his  serv- 
ioes  daily  after  notice  that  he  is  dismissed. 
Huntington  v.  Ogdensburgh  &  L.  C.  R.  Co. 
33  How.  Pr.  416. 

And  where  a  wrongfully  discharged  em- 
ployee makes  a  tender  of  performance  of 
the  contract  of  employment  prior  to  the 
bringing  of  a  suit  for  the  recovery,  of  a  bal- 
ance due  for  service  actually  rendered  prior 
to  his  discharge,  it  is  not  necessary  to  re- 
peat the  tender  in  order  to  maintain  a  new 
action  on  the  contract  for  a  recovery  for  the 
period  of  time  elapsing  between  the  dis- 
charge and  the  expiration  of  tl\p  contract. 
Thompson  v.  Wood,  1  Hilt.  03. 

Nor  need  an  employee  wrongfully  dis- 
charged before  the  expiration  of  the  contract 
period  of  employment  by  notice  that  his 
services  will  be  dispensed  with  after  a  given 
date  show,  in  an  action  brought  by  him  for 
the  breach  of  contract,  that  he  was  ready 
and  willing  to  continue  in  the  service  to  the 
expiration  of  th«  notice  .  period.  Van 
«LJLA,(N£.) 


Schaick  v.  Wannemacher,   I   Sadler    (Pa.) 
408,  6  AU.  81. 

And  a  declaration  in  an  action  for  an  al- 
leged wrongful  discharge  is  not  objectionable 
as  double  for  averring  plaintiff's  willingness 
to  serve,  as  well  as  his  tender;  and  issue 
may  be  taken  on  the  tender  alone.  Wilkin- 
son V.  Gaston,  9  Q.  B.  137. 

So,  the  gist  of  the  issue  in  an  action  by 
an  employee  discharged  before  the  expira- 
tion of  his  term,  of  employment  for  wages 
subsequently  accruing  is  the  readiness,  and 
not  the  offer,  to  continue  in  the  employer's 
service;  and  a  plea  by  the  employer  in  such 
case,  that  the  employee  did  not  offer  to  re- 
main in  his  employ,  is  bad  as  raising  an  im- 
material issue.  WaUis  ▼.  Warren,  4  Exch. 
364,  7  Dowl.  &  L.  68. 

And  a  declaration  nn  an  action  for  an  al- 
leged wrongful  discharge  is  not  bad  for  want 
of  an  allegation  that  plaintiff  had  given  no 
notice  to  determine  the  services,  where  it 
was  averred  that  he  was  always  willing  to 
serve,  and  continually  tendered  himself  to 
do  so,  of  which  the  defendant  had  notice. 
Wilkinson  v.  Gaston,  supra. 

So,  one  who  was  prevented  by  his  em- 
ployer from  working  under  a  contract  of 
employment,  and  who  sues  upon  the  con- 
tract to  recover  the  agreed  compensation,  is 
not  deprived  of  his  right  to  recover;  and 
that  right  is  not  affected  by  the  fact  that, 
during  the  period  covered  by  the  suit  he  did 
other  work,  where  it  appears  that  he  was  at 
all  times  ready  and  willing  to  perform  the 
contract  sued  upon,  and  that  the  wirk  he 
did  did  not  interfere  with  his  efforts  to 
do  so,  and  in  no  way  injured  his  emDl'>Ter. 
Stone  V.  Bancroft,  139  Gal.  78,  70  Pac.  1017, 
72  Pac  717;  Emmens  v.  Elderton,  4  H.  L. 
Cas.  626. 

A  wrongfully  discharged  employee,  who  is 
out  of  employment  for  the  balance  of  the 
contract  period,  holding  himself  ready  at  all 
times  to  labor  for  his  employer,  is  entitled 
to  receive  pay  for  the  entire  year;  but  he 
is  not  bound  to  remain  idle  at  the  risk  of 
losing  all  claim  upon  him;  he  may  seek  em- 
ployment and  obtain  it,  and  his  employer 
cannot  complain,  since  this   would   reduce 
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E.  476.  The  court  had  reference  to  the 
special  facta  of  the  case  then  being  decided, 
as  well  as  to  those  of  the  case  cited,  for  in' 
both  it  appeared  that  the  clerk  had  given 
the  process  to  a  third  person  for  the  pur- 
pose of  being  deliyered  to  the  sheriff,  and 
this  fact  sustained  the  presumption  which 
was  not  therefore  overcome  by  the  sheriff's 
entry.  Judicial  expressions  should  always 
be  construed  with  reference  to  the  context. 
As  said  in  Webster  t.  Sharpe,  1 16  N.  C.  466, 
21  S.  E.  912,  a  summons  js  issued  when  the 
clerk  delivers  it  to  the  sheriff  to  be  served. 
See  also  Houston  v.  Thornton,  ttipra.  This 
being  so,  at  least  where  there  is  no  inter- 
mediary but  the  process  is  delivered  by  the 
clerk  himself  to  the  officer,  the  notation  of 
the  officer  on  it  as  to  the  date  of  its  receipt 


by  him  must  be  the  controlling  evidence  ar 
to  when  it  was  issued. 

In  this  case  the  suit  was  commenced  on 
May  5th  as  the  sheriff  received  the  summons 
from  the  clerk  on  that  day.  The  plaintiff's 
term  of  service  began  on  February  5th,  and 
the  third  month  expired  on  May  4th,  so  that 
the  salary  of  the  tiiird  month  was  due  im- 
mediately on  the  expiration  of  that  day,  and 
suit  could  therefore  have  been  brought  for 
the  same  on  the  fifth  day  of  that  month. 
"Where,  however,  wages  are  by  express  stip- 
ulation payable  at  stated  periods  during  the 
term,  the  wages  for  any  period  are  due  and 
payable  immediately  on  completion  there- 
of." 20  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  21 ; 
White  V.  Atkins,  8  Gush.  367-371;  Harris 
V.  Blen,  16  Me.  176 ;  Oreen  v.  Robertson,  64 


the  damages  and  thereby  inure  to  his  bene- 
fit.   Stewart  v.  Walker,  14  Pa.  293. 

And  an  averment  in  a  complaint  for  a 
wrongful  discharge  that  the  pMntiff  had  at 
all  times  during  the  contract  period  been 
ready  and  willing  to  perform  the  service  re- 
quired by  the  contract,  and  evidence  that, 
soon  after  his  dismissal,  he  engaged  to  serve 
another,  and  continued  in  such  service  for  the 
remainder  of  the  term  covered  by  his  former 
contract,  do  not  show  such  a  violation  as 
will  defeat  a  recovery.  Morris  Min.  Co.  v. 
Knox,  96  Ala.  320,  11  So.  207. 

While  a  wrongfully  discharged  employee 
suing  for  the  entire  wages  for  his  term  of 
employment  is  required  to  aver  Iiis  readiness 
and  willingness  to  perform  the  contract, 
his  right  of  recovery  cannot  be  entirely  de- 
feated by  showing  that  he  engaged  in  other 
business,  thus  negativing  the  fact  that  he 
kept  himself  in  readiness  to  perform  his 
contract.  Wilkinson  v.  Black,  80  Ala.  329; 
Morris  Min.  Co.  v.  Knox,  aupra. 

And  he  is  under  no  obligation  to  prove 
this  averment,  and  may  recover  even  though 
it  is  shown  that  he  entered  into  anoth'er  con- 
tract for  services,  the  performance  of  which 
would  render  impossible  the  fulfilment  of 
his  first  engagement.     Ibid. 

And  where  a  discharged  servant  employed 
under  an  agreement  for  a  particular  period, 
during  which  he  was  to  devote  his  full  time 
to  his  employer,  sues  in  assumpsit  for  such 
discharge,  alleging  that  he  was  always 
ready  during  the  period,  and  willing,  to  re- 
main in  such  employ,  a  plea  that  the  plain- 
tiff entered  the  services  of  anotner  employer 
is  bad  as  traversing  argumentatively  the 
plaintiff's  readiness  and  willingness  to  re- 
main in  the  employment  of  the  defendant. 
Spotswood  V.  Barrow,  1  Exch.  804,  5  Dowl. 
&  L.  373. 

In  Holloway  v.  Talbot,  70  Ala.  389,  how- 
ever, it  was  held  that,  to  avoid  a  recovery  in 
an  action  for  a  wrongful  discharge  on  the 
common  counts  for  work  and  labor  after  the 
expiration  of  the  term,  the  defendant  may 
show  that  the  plaintiff,  after  the  dismissal, 
engaged  in  other  business,  thereby  negativ- 
ing the  fact  that  he  kept  himself  in  readi- 
ness to  perform  the  contract. 
6L.R.A.(N.S.) 


So,  an  overseer  of  a  plantation,  who  en- 
ters upon  the  discharge  of  hie'  duty,  and 
continues  until  dismissed  by  his  employer, 
need  not  prove,  in  an  action  for  his  ycnu'a 
wages,  that  he  performed  his  services  faith- 
fully, since  this  is  presumed  from  his  being 
permitted  to  remain  on  the  plantation.  Rob- 
erts T.  Brownrigg,  9  Ala.  106. 

••  Recall  and  its  effect. 

Where  an  employee  has  been  discharged 
from  his  employer's  service,  either  in  ac- 
cordance with,  or  in  violation  of,  the  tenna 
of  the  contract  of  employment,  and  has  ac- 
cepted such  discharge,  or  acquieseed  there- 
in, he  is  not  required  to  return  to  the  em- 
ployer's service  at  the  request  or  impor- 
tunity of  the  latter.  Youngberg  v.  Leunber- 
ton,  91  Minn.  100,  97  N.  W.  671. 

A  master  dismissing  a  servant  wrong- 
fully has  not  a  right  to  recall  him  at  any 
time  and  under  all  circumstances  after  dis- 
missal, on  pain  of  forfeiting  all  right  of  re- 
covery. Mitchell  V.  Toale,  25  S.  C.  238,  60 
Am.  Rep.  602;  Saunders  v.  Anderson,  2  Hill, 
L.  486. 

And  if,  in  consequence  of  being  improp- 
erly disdiarged  by  his  employer,  an  em- 
ployee engages  in  other  employment,  he  ia 
not  bound,  on  pain  of  forfeiting  his  right  of 
recovery,  to  return  to  his  former  employer 
on  recall.    Ibid. 

And  the  same  rule  applies  when,  in  con- 
sequence, of  being  dismissed,  the  employee 
does  any  other  act  which  would  be  incom- 
patible with  his  returning,  or  would  subject 
him  to  loss  or  injury.  Saunders  v.  Ander- 
son,  »upra. 

Nor  is  a  discharged  servant  obliged  upon 
recall  to  i;ptum  and  accept  different  or  less 
desirable  employment;  and  a  person  em- 
ployed as  master  pilot  on  a  river  boat  for  a 
year,  who  is  disuiarged  prior  to  the  ter- 
mination of  his  employment,  is  not  bound, 
on  pain  of  forfeiture  of  his  right  to  dam- 
ages, to  accept  employment  as  pilot,  ten- 
uered  him  by  his  employer,  particularly 
where  it  is  offered  to  him  for  a  single  trip. 
Harger  v.  Jenkins,  17  Pa.  Super.  Ct.  616. 

But  while  a  servant  who  hM  been  wrong- 
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Cal.  75,  28  Pac.  446.  As  one  full  month's 
n'oik  had  been  performed,  one  full  month's 
pay  was  then  due  and  demandable.  The 
plaintiff,  therefore,  could  have  recovered  the 
amount  of  both  the  secoiid  and  third  instal- 
ments in  the  suit  brought  on  the  6th  of 
May,  and  is  consequently  barred  from  the 
recovery  of  either  one  of  them  in  this  action, 
under  the  principle  settled  by  the  author- 
ities above  cited. 

The  defendant  also  contended  that  the 
plaintiff  could  not  sue  on  the  successive  in- 
stalments as  they  fell  due,  but  must  sue  on 
a  quantum  meruit  or  for  damages  for  the 
breach  of  the  contract,  and  that  his  reco.very 
for  the  one  instalment  was  a  complete  satis- 
faction of  all  damages  ari&ing  from  the 
breach  of  the  contract,  as  his  recovery  in 


either  of  the  other  two  forms  of  aeUon 
would  have  been.  W«  do  not  assent  to  this 
proposition  in  its  entirety.  Numerous  and 
well-considered  authorities  hold,  in  accord- 
ance with  what  we  consider  the  correct  prin- 
ciple and  the  better  reason,  that  when  the 
contract  is  entire  and  the  services  are  to 
be  paid  for  by  instalments  at  stated  inter- 
vals, the  servant  or  employee,  who  is  wrong- 
fully discharged,  has  the  election  of  four 
remedies:  (1)  He  may  treat  the  contract 
as  rescinded  by  the  breach  and  sue  imme- 
diately on  a  quantum  meruit  for  the  serv- 
ices performed,  but  in  this  case  he  can  re- 
cover only  for  the  time  he  actually  served. 
(2)  He  may  sue  at  once  for  the  breach,  in 
which  case  he  can  recover  only  his  damageb' 
to  the  time  of  bringing  suit.     (3)   He  may 


fully  discharged  is  not  obliged  to  respond 
to  a  recall  by  his  master  on  pain  of  forfei- 
ture of  all  right  of  recovery  for  the  dis- 
charge where  he  has  engaged  in  other  em- 
ployment, if  he  has  not  obtained  other  em- 
Sloyment,  the  employer  may  recall  him  to 
o  a  part  of  the  stipulated  work  without 
restoring  him  to  his  former  position,  and  his 
refusal  to  return  is  to  be  taken  into  con- 
sideration on  the  question  of  his  right  of 
recovery  and  the  amount  thereof.  MQtehell 
▼.  Toaie,  supra. 

And  where  an  overseer  was  told  by  his 
employer  that  they  would  settle  their  ac- 
counts and  quit,  and  mat  he  should  leave 
the  house  in  which-  he  was  living  directly; 
but,  on  the  next  morning,  before  the  over- 
seer left  the  house  or  plantation,  he  request- 
ed him  to  go  to  work, — ine  overseer  was 
bound  to  resume  his  employment  on  such 
request;  and  where  he  refused  to  do  so  he 
had  no  right  of  action  against  his  employer 
for  wages  for  a  period  subsequent  to  such 
dismissal  and  recall.  Saunders  v.  Anderson, 
supra. 

So,  where  a  clerk  was  employed  by  a 
merchant  for  twelve  months  at  a  designated 
price  per  month,  and  was  discharged  at  the 
end  of  the  first  month,  but,  before  he  could 
obtain  other  employment  his  employer  of- 
fered to  keep  him,  and  requested  him  to  re- 
turn and  go  to  work,  which  he  refused  to 
do,  he  can  only  recover  for  the  first  month's 
service,  rendered  before  his  discharge, 
where  nothing  had  occurred  to  render  fur- 
ther intercourse  or  association  between  the 
parties  offensive  or  degrading.  Birdsong  v. 
Ellis,  02  Miss.  418. 

Where  an  employer  who  has  discharged  an 
employee  offers,  within  a  reasonable  time, 
to  allow  the  employee  to  enter  upon  his 
duties;  and  the  employee  refuses,  suggesting 
as  a  reason  that  he  has  made  other  engage- 
ments,— ^it  is  for  the  employee,  in  an  action 
brought  by  him  against  the  employer  for  the 
amount  agreed  to  be  paid  him,  to  support 
his  claim  that  he  had  made  other  arrange- 
ments by  proof.  Johnson  ▼.  Gorman,  30  Oa. 
612. 
5L.R.A.(N.a) 


f.  Effect  of  obtaining  other  serviM. 

While,  under  the  doctrine  of  constructive 
service,  a  wrongfully  discharged  employee  is 
not  bound  to  remain  idle  during  the  period 
of  employment  on  pain  of  losing  all  claim 
for  his  wages,  if  he  sues  after  the  expiration 
of  the  term  of  his  employment  for  his  whole 
wages  the  defendant  may  show,  in  dimi- 
nution of  damages,that  during  the  balance  of 
the  contract  period  the  plaintiff  engaged  in 
other  lucrative  employment.  Markham  v. 
Markham,  110  N.  C.  366,  13  S.  E.  963;  Hen- 
driekson  ▼.  Anderson,'  50  K.  C.  (6  Jones,  L.) 
246;  Atkinson  v.  Fraser,  6  Rich.  L.  619; 
Children  of  Israel  v.  Peres,  2  Coldw.  620; 
Jones  V.  Jones,  2  Swan,  606. 

And  if  a  servant  has  been  wrongfully  dis- 
charged before  his  term  of  service  expires, 
and  he  sues  to  recover  his  entire  wages  dur- 
ing the  period,  the  master  can  show  in  miti- 
gation of  damages  that  he  might  have  pro- 
cured employment  in  the  interim.  Chamber- 
lia  T.  Morgan,  68  Pa.  168;  HoUoway  v.  Tal- 
bot, 70  Ala.  389. 

Where  a  servant  is  hired  for  a  fixed  peri- 
od, and  is  discharged  without  cause  during 
the  term,  he  may  recover  for  the  whole 
term,  deducting  any  amount  obtained  for 
work  elsewhere,  or  which  might  have  been 
obtained  elsewhere,  by  reasonable  effort. 
Soldier's  Orphans'  Home  v.  Shaffer,  63  111. 
243;  Van  Winkle  v.  Satterfleld,  68  Ark.  617, 
23  L.R.A.  863,  25  S.  W.  1113. 

And  an  employee  wrongfully  dischar^d 
before  the  expiration  of  his  term  of  service, 
who  treats  the  contract  of  employment  as 
continuing  in  force  and  sues  for  wages  as 
they  fall  due,  is  entitled  to  recover  the 
amount  of  current  wages  he  could  have 
earned  in  his  employment  but  for  the  dis- 
charge, less  the  amount,  if  any,  which  he 
might  have  earned  during  the  period  sued 
for,  or  could  have  earned  during  that  time 
with  reasonable  diligence.  American  Glu- 
cose Co.  V.  Lubitc,  71  111.  App.  638. 

This  is  the  rule  of  Smith  v.  Cashie  &  C. 

R.  &  LiTlIDEB  Co. 

And  a  school-teacher  under  contract  to 
teach  a  school  for  a  specified  period,  who 
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treftt  ttw  oontnuit  as  existing  and  sue  it 
at  each  period  of  payment  for  the  salary 
then  due.  (We  do  not  consider  the  right 
to  proper  deduction  in  this  case,  as  it  is 
not  now  presented.)  (4)  He  may  wait  un- 
til the  end  of  the  contract  period,  and  then 
sue  for  the  breach,  and  the  measure  of  dam- 
ages will  be  prima  facie  the  salary  for  the 
portion  of  the  term  unexpired  when  he  was 
discharged,  to  be  diminished  by  such  sum  as 
he  has  actually  earned,  or  might  have 
earned  by  a  reasonable  effort  to  obtain  other 
employment.  This  rule,  as  thus  stated,  is 
supported  by  the  great  weight  of  authority 
(14  Am.  at  Eng.  Enc  Law,  p.  797;  20  Am. 
&  Eng.  Enc.  Law,  2d  ed.  pp.  36  et  seq.), 
and  it  is  dearly  recognized  and  adopted  by 
this  court  in  Markham  v,  Marfcham,  110  N. 


0.  366,  14  S.  E.  963.  The  difficulty  in 
establii>hing  the  right  to  sue  upon  the  con- 
tract for  the  whole  amount  of  the  wages 
originated  in  the  doctrine  of  "constructive 
service."  The  law,  in  theory  at  least,  re- 
quired that  the  servant  wrongfully  dis- 
missed before  the  expiration  of  his  term 
must  keep  himself  in  readiness  at  all  times 
to  perform  the  required  service;  and  an 
averment  that  he  had  done  so  was  necessary 
in  an  action  on  the  contract  for  a  breach. 
By  a  fiction  of  the  law,  his  constant  readi- 
ness to  perform  was  considered  equivalent 
to  actual  service,  so  as  to  enable  him  to 
recover  the  full  amount  of  the  wages,  the 
same  as  if  the  service  had  been  actually 
performed,  and  it  was  so  construed  by  the 
courts.    But  this  principle  was  inconsistent 


was  wrongfully  discharged  before  the  eni- 
ration  thereof,  is  entitled  to  recover  her 
wages  according  to  the  contract  for  the  bal- 
ance of  the  contract  period,  imless  it  is 
shown  that  she  could,  during  the  time,  have 
procured  other  work  of  a  similar  character. 
School  Dist.  No.  4  v.  Stilley,  36  111.  App. 
133. 

But  where  a  school-teacher  was  wrong- 
fully discharged,  and  sues  for  the  agreed 
compensation  for  the  whole  term,  money 
earned  by  her  by  teaching  another  school 
will  not  be  considered  in  mitigation  of  dam- 
ages, where  the  term  Under  the  broken  con- 
tract expired  before  the  term  of  her  sub- 
sequent employment  commenced.  Hughes  v. 
School  Dist.  No.  37,  68  S.  C  259,  44  S.  E. 
784. 

And  where  a  clerk  under  contract  to  work 
for  a  merchant  for  a  designated  period  is 
prevented  by  the  merchant  from  entering 
upon  his  duties,  and  sues  immediately  for 
the  full  amount  of  the  wages  which  the  mer- 
chant has  agreed  to  pay  for  his  services  for 
the  whole  period,  an  amendment  alleging 
that  since  the  wrongful  refusal  to  allow  the 
clerk  to  enter  upon  his  service,  and  since 
filing  the  original  declaration,  the  clerk  has 
obtained  employment  at. a  salary  less  than 
that  agreed  by  the  contract  suea  on,  and 
praying  judgment  for  the  difference  for  the 
full  term,  is  properly  refused,  since  it  sets 
out  a  new  cause  of  action,  and  is  based  upon 
facts  occurring  subsequently  to  the  filing  of 
the  original  declaration.  Harris  v.  Moss, 
112  Ga.  95,  37  S.  E.  123. 

So,  evidence  as  to  the  asking  for  pay,  or 
the  refusal  to  pay,  after  the  date  of  dis- 
charge, is  competent  and  admissible  in  an 
action  brought  by  an  employee  for  wages 
alleged  to  be  due  him  after  a  wrongful  dis- 
charge, where  it  appeav  that  pay  had  al- 
ways been  balanced  monthly  and  paid  as 
wanted,  and  was  due,  if  at  all,  at  the  end 
of  each  month;  such  a  demand  or  its  ab- 
sence being  significant,  since  it  would  have 
railed  attention  to  the  fact  that  the  em- 
ployee was  out  of  work,  and  to  his  claim 
of  employment.  Collins  r.  Hazelton,  65 
Mich.  &0,  31  N.  W.  843. 
6LJUL(N.S.) 


In  this  connection,  e^ecial  attention  is 
called  to  the  portion  of  a  note  to  be  pub- 
lished in  this  series  and  appended  to  the 
case  of  Howay  v.  Going-Northrup  Co.,  on 
"Remedy  of  wrongfully  discharged  servant 
by  action  for  damages  for  breach  of  con- 
tract," relating  to  other  employment  in 
mitigation  or  reduction  of  damages,  with 
reference  to  which  the  rules  there  bid  down 
are  held  to  apply  in  all  cases  without  refer- 
ence to  the  form  of  the  action. 

g.  Effect  of  consent  to  termination  ot  the 
relation. 

If  an  employee  conseiits  to  the  termina- 
tion of  his  relations  with  his  employer  when 
he  is  discharged,  a  subsequent  claim  for 
wages  for  the  balance  of  his  alleged  term  is 
without  foundation,  and  furnishes  no  basis 
for  an  action  against  his  employer.  Bell 
V.  Gund,  110  Wis.  271,  85  N.  W.  1031. 

And  assumpsit  for  work,  labor,  and  serv- 
ices does  not  lie  for  the  recovery  of  pilot- 
age by  a  pilot  who  went  on  board  a  vessel 
and  offered  his  services,  but  who  left  it  pur- 
suant to  an  order  to  do  so  by  the  master, 
though  the  master  agreed  to  pay  him  tfce 
pilotage  if  by  law  he  was  entitled  to  it. 
Donaldson  v.  Fuller,  3  Serg.  &  R.  606. 

There  can  be  no  recovery  for  the  full 
term  at  the  contract  price,  in  an  action  by 
an  employee  against  his  employer,  where 
the  evidence  shows  that  the  contract  of  em- 
ployment was  abandoned  by  mutual  con- 
sent. Grannemann  v.  Kloepper,  24  III.  App. 
277. 

But  where  an  employee  is  wrongfully  dis- 
charged, but  continues  to  work  for  hia 
former  employer  on  a  commission  while  he 
is  looking  for  other  employment,  still  main- 
taining his  right  to  employment  under  the 
former  contract,  he  is  entitled  to  recover 
wages  thereunder,  giving  credit  to  the  em- 
ployer for  what  is  paid  to  him  under  the 
contract  to  work  upon  commission.  Bedc 
V.  Walker,  24  Pa.  Co.  Ct.  403. 

And  a  statement  of  an  employee,  made 
out  of  court,  will  not  require  an  instruction 
on  the  question  of  his  abandaniiw^huLein; 
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with  the  rale  as  to  the  measure  of  damages, 
which  permitted  the  master  to  show  in  dim- 
inution of  the  servant's  recovery  for  wages 
that  the  latter  either  obtained,  or  could  have 
obtained,  other  emfdoyment,  inasmuch  as 
to  be  always  strictly  ready  he  must  be  al- 
ways idle.  The  two  requirements  of  the 
law  could  not  reasonably  and  logically  co- 
exist, and  for  this  reason  the  doctrine  of 
constructive  service,  first  asserted  by  Lord 
Ellenborough  in  Qandell  v.  Fontigney,  4 
Campb.  376,  was  repudiated  in  later  cases 
and  the  servant's  remedy  was  restricted  to 
either  a  quantum  meruit  (if  he  elects  to 
rescind  the  contract)  or  an  action  tot  the 
damages  resulting  from  the  breach;  and  his 
right  to  an  action  for  the  wages,  treating 
the   contract   as   constructively   performed. 


was  denied.  Goodman  v.  Pocodc,  15  Q.  B. 
675;  Cutter  v.  Powell,  2  Smith,  Lead.  Oas. 
9th  ed.  1245 ;  20  Am.  &  Eng.  Sno.  Law,  40. 
This  court  recognized  the  doctrine  of  con- 
structive service,  in  Hendrickson  v.  Ander- 
son, 60  N.  C.  (6  Jones,  h.)  246,  and  Brink- 
ley  V.  Swiqegood,  86  N.  O.  i&B,  to  the  ex- 
tent of  expressly  asserting  the  right  of  the 
servant  to  recover  the  full  amount  of  the 
wages  for  the  unexpired  portion  of  the  term, 
provided  his  action  is  brought  after  the  end 
of  the  term,  even  though  there  had  been  no 
actual  service  during  that  time.  The  case 
of  Costigan  v.  Mohawk  &  H.  R.  R.  Co.  is 
Denio,  606,  43  Am.  Deo,  768,  is  dted  an^ 
approved  in  Hendriekson  v.  Anderson,  anc 
in  that  case  the  doctrine  is  thus  stated) 
"Where  one  contracts  to  employ  another  for 


ployment,  in  an  action  for  compensation  for 
personal  services,  unless  it  is  wholly  in- 
consistent with  his  claim  for  compensation 
for  the  balance  of  his  term  after  an  alleged 
wrongful  discharge.  Reupke  v.  D.  H.  Stuhr 
&  Son  Grain  Co.  I:i6  Iowa,  632,  102  K.  W. 
509. 

Whether  an  employee  was  turned  off,  or 
whether  he  left  volimtarily,  is  a  question  of 
fact  for  the  jury  in  an  action  for  wages  for 
the  contract  term.  Craig  v.  Fride,  2  Speers, 
L.  121. 

h.  Recovery  as  a  bar  or  estoppeL 

There  can  be  but  one  recovery  upon  a 
daim  for  damages  for  a  wrongful  disdiiarge 
of  a  servant,  whether  the  damages  be  de- 
nominated loss,  or  wages,  or  damages  for 
breach;  and  such  a  recovery  is  a  bar  to  any 
future  action  therefor.  James  v.  Allen 
County,  44  Ohio  St.  226,  58  Am.  Rep.  821, 
6  N.  E.  246. 

While  a  wrongfully  discharged  employee 
may  elect  between  the  several  different  rem- 
edies for  the  discharge,  he  can  adopt  but 
one.  Van  Winkle  v.  Satterfleld,  68  Ark. 
617,  23  L.ILA.  853,  25  S.  W.  1113;  Cblbum 
V.  Woodworth,  31  Barb.  381. 

And  he  cannot  pursue  the  different  reme- 
dies in  separate  actiors;  and  an  action  upon 
one,  and  a  judgment  upon  it,  are  a  bar  to  a 
further  action  upon  another.  0)lbnm  y. 
Woodworth,  tupra. 

So,  a  former  recovery  in  an  action  by  an 
employee  against  his  employer  in  which  the 
contract  of  employment  was  alleged  and  the 
failure  to  pay  wages  was  alleged  as  a  breach, 
and,  in  lieu  of  performance,  a  discharge  and 
readiness  to  serve  were  charged,  is  a  bar  to 
a  subsequent  action  for  the  recovery  of  an 
alleged  balance  of  salary  due  under  the  con- 
tract; since  the  former  was  broad  enough 
not  only  to  cover  the  claim  there  advanc^, 
but  also  the  claim  in  the  subsequent  suit. 
Moser  v.  Guaranty  Trust  &  S.  D.  Co.  2 
Sadler  (Pa.)   183,  3  Atl.  454. 

And  a  person  employed  as  a  principal  of 
a  school,  who  was  wrongfully  discharged  be- 
fore the  expiration  of  the  period  of  employ - 
8LJl.A.(N.S.) 


ment,  ^o  sued  after  the  expiration  of  such 
period  and  recovered  for  a  month's  salary 
for  a  month  subsequent  to  the  discharge,  is 
barred  by  such  recovery  from  subsequently 
maintaining  an  action  for  salary  falling  due 
under  the  contract  for  subsequent  months; 
since  in  the  first  suit  he  was  not  limited 
to_  the  recovery  of  a.  month's  salary,  but 
might  have  recovered  for  all  the  damaees 
suffered  by  him.  Eisenhower  v.  School  Dis- 
trict, 13  Pa.  Super.  Ct  61. 

A  discharged  employee  may  recover  full 
damages  for  the  entire  breach  of  the  con- 
tract of  employment  in  such  a  case,  but 
cannot  bring  separate  suits  for  the  wages 
that  would  have  fallen  due  had  the  contract 
been  continued.  East  Tennessee,  V.  A  Q.  R. 
Co.  V.  Staub,  7  Lea,  397. 

A  contract  of  employment  for  a  year  at  a 
specified  salary  per  month  payable  monthly, 
however,  is  equivalent  to  as  many  contracts 
as  there  are  periods  oi  payment;  and  where 
an  employee  is  discharged,  and  a  recovery  is 
had  for  the  first  month's  wages,  such  re- 
covery is  no  l>ar  to  a  subsequent  action  for 
a  balance  of  wages  subsequently  becoming 
due.  Williams  v.  Luckett,  77  Miss.  894,  28 
So.  967;  Isaacs  v.  Davies,  68  Oa.  169. 

And  where  a  person  is  employed  by  an- 
other to  teach  a  school  for  a  scholastic  year 
for  a  specified  sum,  one  half  payable  at  the 
end  of  five  months  and  the  other  half  at  the 
end  of  ten  months;  and  he  is  discharged  at 
the  end  of  three  months, — a  recovery  in  an 
action  brought  by  him  for  the  first  instal- 
ment, the  other  not  being  then  due,  is  not 
a  bar  to  a  subsequent  action  brought  for 
the  recovery  of  the  second  instalment.  Arm- 
field  V.  Kash,  31  Miss.  361. 

Nor  is  a  former  recovery  in  another  state, 
in  an  action  by  an  employee  against  his 
employer  for  a  wrongful  discharge,  brought 
for  instalments  of  salary  then  due,  a  bar  to 
a  subsequent  action  against  the  employer 
for  instalments  of  salary  subsequently  fall- 
ing due.  Allen  v.  Colliery  Engineers'  Co. 
196  Pa.  612,  46  AtL  899. 

So,  a  judgment  for  the  plaintiff  in  an  se- 
tion  by  an  employee  agamst  his  employer 
for  salary  for  a  particular  month,  under  an 
^9 
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a  certain  time  at  a  specified  oompensation, 
and  discharges  him  without  cause  before 
the  expiration  of  the  time,  he  is  in  general 
bound  to  pay  the  full  amount  of  wages  for 
the  whole  time."  The  court  also  there  holds 
that  the  said  amount  may,  of  course,  be 
diminished  by  showing  that  the  servant  has 
during  the  same  period  engaged  in  other 
business.  This  rule  for  the  measure  of  the 
damages  accruing  for  a  wrongful  dismissal 
is  surely  the  equitable,  and,  we  think,  the  cor- 
rect, one,  whatever  may  be  the  true  prin- 
ciple upon  which  it  should  be  held  to  rest. 
If  the  doctrine  of  constructive  service  is  il- 
logical, in  view  of  the  right  of  the  master 
to  have  the  damages  diminished  by  showing 
that  the  servant  engaged  in  other  business 
and  consequently  was  not  always  ready  to 


perform  the  service,  it  does  not  follow  that 
the  rule  itself  as  to  tiie  damages  is  not 
a  sound  one,  for  other  cogent  reasons  may 
and  have  been  assigned  in  its  support.  As 
the  master  has,  by  his  wrong  in  breaking 
the  contract,  prevented  the  servant  from 
completing  the  work  for  which  he  had  stip- ' 
ulated,  the  measure  of  the  servant's  dam- 
ages would  be  the  amount  which  he  will  ac- 
tually sustain  in  consequence  of  the  de- 
fendant's default,  and  that  is  the  amount 
of  the  wages  he  would  have  earned  had  the 
contract  been  fulfilled.  Laying  down  the 
rule  in  Hendrickson  v.  Anderson,  supra, 
this  court  «aid:  "It  would  seem  to  be  a 
dictate  of  reason  that,  if  one  parly  to  a 
contract  be  injured  by  the  breach  of  it  by 
the  other,  he  ought  to  be  put  in  the  same 


allegation  of  a  hiring  for  a,  year  banning 
with  that  month,  does  not  estop  the  de- 
fendant, in  a  subsequent  action  for  salary 
for  subsequent  months,  from  showing  that 
the  plaintiff  had  been  discharged  by  him 
during  the  month  for  which  he  had  recov- 
ered salary,  and  had  not  thereafter  rendered 
any  services  or  made  any  tender  of  services. 
Weed  V.  Burt,  7  Daly,  267. 
An  employee  dismissied  in  the  middle  of  a 

Suarter,  however,  who  sues  specially  upon 
he  contract  for  the  wrongful  dismissal,  and 
also  on  a  quantum  meruit  for  his  actual 
services,  treating  it  as  a  rescinded  contract, 
and  who  recovers  thereunder,  services  actu- 
ally rendered  during  the  broken  quarter  hav- 
ing been  taken  into  consideration,  cannot 
maintain  a  second  action  upon  an  indebi- 
tatus count  for  services  during  such  broken 
quarter;  since  in  the  former  action  on  the 
special  contract  it  was  treated  as  an  open 
contract,  and  to  bring  indebitatus  cMsumpsit 
he  must  have  rescinded  the  contract.  Good- 
man V.  Focock,  15  Q.  B.  S76. 

And  where  an  employee  for  a  certain  peri- 
od at  a  fixed  salary  per  month  is  wrongfully 
discharged  during  the  term,  and  afterwards 
recovers  judgment  against  his  employer  for 
several  instalments  of  salary,  the  judgment 
is  conclusive  of  the  wrongfulness  of  the  dis- 
charge, and  confines  the  defense,  in  an  action 
brought  by  the  employee  after  the  expira- 
tion of  the  term  to  recover  the  balance  of 
salary  due,  to  proof  of  payment,  or  release, 
or  of  facts  in  mitigation  of  damages.  Allen 
V.  International  Text  Book  Co.  201  Pa.  679, 
88  Am.  St.  Rep.  834,  61  Atl.  323. 

So,  where,  under  a  contract  of  employ- 
ment for  one  year,  wages  were  due  and  de- 
mandable  at  the  end  oi  each  month,  and  the 
employee  was  wrongfully  discharged,  and  a 
suit  is  brought  by  him  treating  the  contract 
as  still  binding,  and  claiming  wages  for  a 
monthly  instalment,  and  a  recovery  is  had 
therein,  the  recovery  estops  the  employer 
from  denying  that,  by  the  terms  of  the  con- 
tract of  employmebt,  he  was  to  pay  wages 
in  monthly  instalments,  and  that  he  dis- 
charged the  employee  without  cause.  Lid- 
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dell  V.  Chidester,  84  Ala.  608,  S  Am.  St.  Rep. 
387,  4  So.  426. 

And  a  determination  in  favor  of  the  plain- 
tiff in  an  action  by  a  discharged  employee,  in 
which  the  employer  defended  on  the  ground 
of  incompetency  of  the  employee  justifying 
the  discharge,  is  conclusive,  and  bars  the  de- 
fense of  incompetency  to  a  subsequent  suit 
brought  by  the  employee  for  a  subsequent 
instalment  of  wages  under  the  contract  of 
employment.  Kennedy  ▼.  McCarthy,  73  6a. 
346. 

'  And  the  fact  that  the  justice  rendered  the 
judgment  therein  solely  on  the  ground  that 
the  default  of  the  employee,  which  consist- 
ed of  a  day's  absence,  had  been  excused  by 
the  employer,  does  not  affect  the  determi- 
nation as  a  bar  against  asserting  the  same 
defense  in  a  subsequent  action  for  another 
instalment  of  wages.    Ibid. 

L  Repudiation. 

The  doctrine  of  constructive  service  has, 
in  England,  where  it  had  its  origin,  been 
repudiated,  and  the  law  has  there  been  es- 
tablished that  a  servant  wrongfully  dis- 
charged has  no  action  for  wages  unless 
something  is  due  for  past  services  actually 
rendered;  as  to  any  other  claim  on  the  con- 
tract,  it  is  for  the  breach  of  it  and  his  dam- 
ages resulting  therefrom,  being  the  ordinary 
action  for  damages,  and  not  the  common- 
law  action  of  indebitatus  assumpsit.  James 
T.  Allen  Ck>unty,  44  Ohio  St.  226,  68  Am. 
Rep.  821,  6  N.  B.  246;  Monarch  Cycle  Mfg. 
Co.  v.  Mueller,  83  111.  App.  363;  Olmstead 
V.  Bach,  78  Md.  132,  22  L.R.A.  74,  44  Am. 
St.  Rep.  273,  27  Atl.  601. 

And  the  modem  doctrine  obtaining  in  that 
country  is  that  an  employee  wrongfully  dis- 
charged cannot,  by  simply  holding  himself 
in  readiness  to  perform  his  contract,  be  re- 
garded as  having,  in  fact,  performed  it,  and 
thns  as  being  entitled  to  sue  for  and  re- 
cover his  wages  for  the  entire  term;  he  is 
restricted,  in  such  case,  in  his  recovery  to 
the  amount  of  his  actual  loss.  Wooid  t. 
Moyes,  1  Week.  Rep.  166. 

And  that  ft  servant  wrongfully  dismissed 
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eondition  as  if  the  contract  had  been  fully 
performed  on  both  sides.  He  certainly 
ought  not  to  be  a  loser  by  the  fault  of  the 
other;  nor  can  he  be  a  gainer  without  in- 
troducing into  a  broken  contract  the  idea 
of  something  like  vindictive  damages.  The 
true  rule  then  is  to  give  him  neither  more 
nor  less  than  the  damages  which  he  has 
actually  sustained,  and  so  we  find  the  au- 
thorities to  be." 

The  court  then  holds,  as  we  have  shown, 
that  the  damages  are  the  full  amount  of 
wages  for  the  whole  time,  less  the  amount 
received,  or  which  could  have  been  realized, 
from  other  employment.  The  right  to  full 
damages,  measur^  by  the  wage  rate,  arises 
from  the  master's  breach,  and  his  wrongful 
act  in  preventing  the  servant  from  perform- 


ing the  serviob.  He  will  not  be  permitted 
to  take  advantage  of  his  own  wrong  and  to 
allege,  in  his  defense  and  to  defeat  a  clear 
right,  a  nonperformance  by  the  servant, 
which  has  proceeded  from  his  own  unlaw- 
ful act, — especially,  when  he  at  the  same 
time  insists  that  the  servant  should  have 
obtained  other  employment  in  order  to  re- 
duce the  damages.  We  have  held  that  a 
party  to  a  broken  contract,  who  is  unable 
to  fulfil  it  by  reason  of  the  wrongful  act  of 
the  other  party,  may  recover  for  profits 
lost  as  well  as  gains  prevented,  if  they  are 
reasonably  certain,  such  as  those  to  be  re- 
ceived from  outstanding  contracts  for  the 
sale  of  goods  at  a  fixed  price.  Winston 
Cigarette  Mach.  Co.  v.  Wells-Whitehead 
Tobacco  Co.   141  N.  C.  — ,  53  S.  E.  885; 


before  the  expiration  of  the  period  for 
which  he  was  hired  cannot  recover  under  an 
indebitatita  coiut  his  whole  wages  before 
such  termination  as  for  a  constructive  serv- 
ice; he  can  recover  only  in  respect  to  his 
services  up  to  the  time  of  dismissal.  Good- 
man V.  Pocock,  supra. 

In  the  above  cas%  Hartley  t.  Harman,  11 
Ad.  &  El.  798,  supra,  II.,  a,  was  distin- 
guished upon  the  ground  that  that  was  a 
case  of  a  month's  notice  or  a  month's  wages, 
and  the  dismissal  was  not  wrongful;  the 
only  fault  was  the  nonpayment  of  a  month's 
wages. 

So,  the  doctrine  of  constructive  service 
was  also  repudiated  in  Scotland  by  Cameron 
V.  Fletcher,  10  Macph.  Sc.  Sees.  Cas.  301, 
holding  that  the  remedy  of  a  gamekeeper 
who  Imd  been  improperly  dismissed  by  his 
employer  before  the  expiration  of  his  en- 
gagement is  by  an  action  for  damages,  and 
not  by  a  claim  for  wages  which  he  would 
have  earned  if  he  had  continued  in  the  serv- 
ice. 

Likewise,  it  has  been  asserted  that  the 
doctrine  of  constructive  service  has  been  al- 
together repudiated  in  this  country.  01m- 
stead  V.  Bach  and  Monarch  Cycle  Mfg.  Co. 
Vi  Mueller,  suprm;  Smith  v.  Gilbert  Lock  Co. 
4  N.  J.  L.  J.  312. 

And  that  the  fiction  of  constructive  serv- 
ice, resorted  to  by  some  of  the  earlier  cases, 
by  which  a  wrongfully  discharged  servant 
was  allowed  to  recover  wages  after  the  dis- 
charge, has  been  discarded  by  later  decisions 
and  disapproved  by  text  writers.  Old  Do- 
minion Copper  Min.  &  Smelting  Co.  v.  An- 
drews, 6  Ariz.  205,  58  Pac.  969. 

Anu  the  doctrine  has  been  expressly 
adopted  that  what  formerly  was  denom- 
inated as  constructive  wages  is  now  in- 
cluded under  the  general  head  of  damages 
resulting  from  a  master's  breach  of  the  con- 
tract of  employment.  Pennsylvania  Co.  v. 
Dolan,  6  Ind.  App.  109,  SI  Am.  St.  Hep.  289, 
32  N.  E.  802;  Richardson  v.  Eagle  Mach. 
Works,  78  Ind.  422,  41  Am.  Rep.  584. 

Under  this  doctrine,  an  employee  wrong- 
fully discharged  by  his  employer  cannot 
wait  until  the  expiration  of  the  term  for 
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which  he  was  hired  and  then  sue  for  his 
whole  waees  on  the  ground  of  constructive 
service;  his  remedy  in  such  case  is  an  action 
for  the  recovery  of  such  damages  as  he  has 
sustained  by  reason  of  the  breach  of  the 
contract  for  hiring.  Jones  v.  Dunton,  7  III. 
App.  680;  Olmstead  v.  Bach,  78  Md.  132,  22 
L.R.A.  74,  44  Am.  St.  Rep.  273,  27  Atl.  501 ; 
Stone  V.  Vimont,  7  Mo.  App.  277;  Polk  v. 
Daly,  14  Abb.  Pr.  N.  8.  166;  Moody  v.  Lev- 
erich,  4  Daly,  401;  Weed  v.  Burt,  7  Daly, 
267;  Fallon  y.  Farber,  30  Misc.  626,  62  N. 
Y.  Supp.  742;  Madden  v.  Porterfield,  53  N. 
C.  (8  Jones,  L.)  106. 

A  wrongfully  dismissed  employee  Is  re* 
stricted  either  to  an  action  to  recover  for 
the  services  actually  rendered,  or  to  a  gen- 
eral action  for  damages  for  the  breach  of 
the  contract.  Moody  v.  Leverich,  supra; 
Wiseman  v.  Panama  R.  Co.  1  Hilt.  300; 
Howard  v.  Daly,  61  N.  Y.  362,  19  Am.  Rep. 
285;  Levin  v.  Standard  Fashion  Co.  25  N.  Y. 
S.  R.  817,  4  N.  Y.  Supp.  867;  Old  Dominion 
Copper  Min.  i,  Smelting  Co.  v.  Andrews, 
supra;  Saxonia  Min.  &  Reduction  Co.  v. 
.Cook,  7  Colo.  669,  4  Pac.  1111;  Richardson 
V.  Eagle  Mach.  Works,  supra;  Keedy  v. 
Long,  71  Md.  385,  5  L.R.A.  749,  18  Atl.  701; 
Keedy  v.  Crane,  71  Md.  395,  18  Atl.  707. 

And  where  a  landowner  employed  a  per-  ' 
son  for  a  year  at  a  specifiea  salary,  payable 
montMy,  to  manage  his  farm  and  superin- 
tend the  raising  of  a  crop,  and  afterwards 
discharged  him;  but  the  employee  refused  to 
abandon  the  crop,  and  continued  its  cultiva- 
tion to  completion, — if  the  discharge  was 
wrongful  no  suit  could  be  brought  upon  the 
contract  since  that  had  been  breached;  the 
remedy  of  the  employee  was  either  an  ac- 
tion for  damages  for  its  breach,  or  to  treat 
the  contract  as  rescinded  and  sue  for  his 
wages  already  earned  and  due.  Mudgett  v. 
Texas  Tobtusco  Growing  &Mfg.  Co.  (Tex. 
Civ.  App.)  61  S.  W.  150. 

The  servant  is  not  entitled  to  recover 
against  his  employer  under  an  allegation  of 
readiness  and  willingness  to  perform,  in  a 
suit  for  wages  for  labor  alleged  to  have  been 
performed  at  his  employer's  request,  with- 
out proof  that  the'  aerviaes  were  MtukUy 
'  Digitized  by  Vj 
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fohnaon  r.  Atlantic  Coast  Line  R.  Co.  140 
N.  C.  574,  S3  S.  E.  362.  And  yet,  in  that 
cIem  of  cases  tlie  service  contracted  for 
was  not  fully  performed.  So  here  the  em- 
ployee, by  no  fault  of  his  own,  loses  his 
wages  which  are  fixed  by  the  contract,  and 
their  amount  should  be  the  true  measure 
of  his  damages  under  the  ordinary  rule  ob- 
taining in  the  case  of  other  contracts.  He 
could  not  recover  these  damages  before  the 
expiration  of  his  term  because  of  the  other 
rule  that  the  master  is  entitled  to  diminish 
them  by  the  amount  he  may  or  could  have 
received  from  other  employment  which  can- 
not be  determined  until  the  full  period  is  at 
an  end.  Before  that  time  the  amount 
would  be  speculative.  But,  at  the  end  of 
the  term  there  is  no  sound  reason  why  he 


should  not  be  entitled  prima  facie  to  th« 
full  amount  of  wages,  unless  we  make  his 
condition  worse  than  it  would  have  been  if 
the  contract  had  not  been  broken  by  the 
master.  It  would  be  an  aggravation  of  the 
latter's  wrong,  if  we  hold  that  he  may  prof- 
it by  it,  and  it  would  further  present  the 
temptation  to  break  such  contracts.  Every 
dictate  of  reason  and  right  requires  that 
the  rule  should  stand,  even  if  the  original 
reason  assigned  for  it  must  fail.  We  may 
discard  the  reason  as  illogical,  but  not  the 
rule,  which  is  necessary  to  do  justice  and  to 
promote  fair  dealing.  The  doctrine,  as  we 
have  stated  it,  has  been  accepted  by  this 
court,  as  the  authorities  we  have  cited 
show;  and  we  believe  that  it  is  sustained 
by  the  best-considered  cases  in  other  juris- 


rendered.  Jones  t.  Dunton,  supra;  Moore  v. 
Nason,  48  Mich.  300,  12  K.  W.  162;  St. 
Louis  v.  McDonald,  10  Mo.  609. 

In  Jones  ▼.  Dunton,  supra,  Hamblin  v. 
Race,  78  111.  422,  supra,  11.,  c,  was  distin- 
guished upon  the  ground  that  the  reversal 
in  that  case  was  had  upon  the  ground 
that  the  employee  was  in  no  event  en- 
titled to  recover  more  than  was  due  him 
at  the  time  he  brought  suit;  and 
Dana  ▼.  Short,  81  111.  468,  was  dis- 
tinguished upon  the  ground  that  that  was 
an  action  for  damages  for  a  breach  of  the 
contract  by  a  wrongful  discharge,  and  the 
recovery  was  not  for  weekly  wages,  but  for 
damages;  and  Chiles  v.  Belleville  Nail  Mill 
Co.  68  111.  123,  and  Mahon  v.  Daly,  70  111. 
653,  were  distinguished  upon  the  ground 
that  the  question  of  constructive  service 
was.  not  involved  or  Qonsidered  in  those 
cases. 

Where  an  employee  is  wrongfully  dis- 
missed, and  all  wages  actually  earned  up  to 
the  time  of  dismissal  are  paid  him,  the  only 
action  the  employee  has,  whether  he  brings 
it  at  once,  or  waits  until  the  entire  period  ot 
hire  has  expired,  is  one  for  damages  for  the 
breach  of  contract.  James  v.  Allen  County, 
44  Ohio  St.  226,  69  Am.  Rep.  821,  6  N.  E. 
246;  Brown  y.  Board  of  Education,  29  111. 
App.  572;  Howard  v.  Daly,  supra. 

A  refusal  to  allow  one  to  perform  the 
services  stipulated  for  is  not  equivalent  to  a 
performance,  so  as  to  entitle  him  to  recover 
the  agreed  price  for  the  full  performance; 
he  is  entitled  to  recover  only  such  damages 
as  he  actually  sustains  by  the  refusal.  Wil- 
liam Tarr  Co.  v.  Kimbrough,  17  Ky.  L.  Hep. 
1284,  34  S.  W.  528. 

A  wrongfully  discharged  employee  can- 
not recover  wages  for  constructive  services 
where  no  services  were  rendered.  Evans  ▼. 
St.  Louis,  L  M.  &  S.  R.  Co.  24  Mo.  App.  115; 
Soursin  v.  Salorgne,  14  Mo.  App.  486. 

And  an  action  for  the  wrongful  discharge 
of  a  servant  must  be  for  damages  for  the 
breach  of  contract,  and  not  in  assumpsit 
for  constructive  service,  or  for  wages.  Ham- 
ilton v.  Love,  152  Ind.  641,  71  Am.  St.  Rep. 
384,  53  N.  E.  181 ;  Soldier's  Orphans'  Home 
V.  Shaffer,  63  Ul.  243. 
SULA.(N.S.) 


Where  a  wrongfully  discharged  employee 
waits  until  the  expiration  of  his  term  of 
employment,  he  may  sue  in  a  proper  case  to 
recover  as  damages  the  entire  amount  stip- 
ulated to  be  paid  him  under  thp  contract  of 
employment;  but  this  is  to  be  regarded  as 
a  means  of  ascertaining  the  loss  sustained 
from  the  breach  of  the  -contract,  rather  than 
to  fix  and  determine  the  measure  of  dam- 
ages to  which  he  is  definitely  and  absolutely 
entitled.  Hearne  v.  Garrett,  49  Tex.  619; 
Heim  ▼.  Wolf,  1  E.  D.  Smith,  70;  Efron  T. 
Clayton  (Tex.  fSv.  App.)  35  S.  W.  424. 

A  person  who  is  stopped  in  the  perfonn- 
ance  of  a  contract  of  employment  by  the 
default  or  direction  of  his  employer  is  en- 
titled to  compensation  for  the  loss  he  sus- 
tains; but  he  is  entitled  to  compensation 
only,  and  not  to  the  gross  amount  he  would 
have  received  from  his  employer  had  the 
contract  been  fulfilled.  Porter  v.  Burkett, 
65  Tex.  383. 

Nor  does  the  doctrine  of  constructive  serv- 
ice upon  the  part  of  a  servant,  that,  if  the 
contract  for  hiring  of  the  servant  is  for  a 
fixed  time  at  a  salary  payable  in  periodical 
instalments,  and  the  master  wrongfully  dis- 
misses the  servant  before  the  expiration  of 
the  contract  period,  the  servant  after  his 
dismissal  may  sue  for  and  recover  each  in- 
stalment as  it  becomes  due  if  he  has  held 
himself,  during  the  contract  period,  ready 
and  willing  to  render  the  services  contract^ 
for, — any  longer  apply.  Moody  v.  Leverich, 
14  Abb.  Pr.  N.  S.  145;  Monarch  Cycle  Mfg. 
Co.  V.  Mueller,  83  111.  App.  363. 

In  Monarch  Cycle  Mfg.  Oo.  ▼.  Mueller, 
supra,  Hamlin  v.  Race,  78  UL  422,  supra, 
II.,  c,  and  Mt.  Hope  Cemetery  As^o.  v.  Weid- 
enmann,  139  111.  67,  28  N.  E.  834,  supra, 
n.,  a,  I,  are  distinguished  upon  the  ^und 
that  neither  case  involved  the  question  of 
constructive  service;  and  Soldier's  Orphans' 
juome  v.  Shaffer,  supra,  U.,  e,  is  critidzed 
as  supporting  the  doctrine  of  constructive 
service,  and  citing  in  support  of  its  decision 
cases  in  which  the  doctnne  of  constructive 
earning  of  wages  is  distinctly  repudiated. 

A  wrongful  discharge  under  a  contract  of 
employment  for  a  specified  period  with 
wages  to  be  paid  monthly  or  weekly,  which 
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dictions.  In  20  Am.  &  Eng.  Enc.  Lav,  2d 
ed.  p.  37,  it  is  said:  "Where  the  action  is 
brought  subsequent  to  the  expiration  of  the- 
tenn  of  employment,  tiie  decisions  are  prac- 
tically unanimous  to  the  effect  that  the 
•neasure  of  damages  is  prima  facie  the 
wages  for  the  unexpired  portion  of  the  term, 
this  amount  to  be  diminished  by  such  sum« 
as  the  servant  has  earned,  or  might  have 
earned,  by  reasonable  effort  to  obtain  other 
employment  in  the  same  line  of  business." 
Wilkinson  v.  Black,  80  Ala.  329;  MoMullan 
V.  Dickinson  Co.  60  Minn.  156,  27  L.R.A. 
409,  61  Am.  St  Rep.  511,  S2  N.  W.  120; 
Hale,  Damages,  67.  Numerous  ennea  are 
collected  in  the  notes  to  be  found  in  20 
Am.  ft  Eng.  Eno.  La/w,  p.  37,  and  we  refer 
to  them  without  any   particular  enomerar 


tion  here.  In  Pierce  v.  Tennessee  Coal, 
Iron,  &  R.  Co.  173  U.  6.  1,  43  L.  ed.  691, 
19  Sup.  Ct.  Bep.  336,  the  court,  applying 
the  rule  that  in  an  action  for  breach  of 
contract  the  amount  which  would  have  been 
reo^ved  if  the  contract  had  been  kept  is 
the  measure  of  damages  if  it  is  broken,  held 
that  the  servant  is  entitled  to  receive  the 
full  amount  of  wages,  subject  to  proper 
deductions,  even  when  the  suit  was  brought 
for  the  breach  prior  to  the  expiration  of 
the  full  period  of  wrviee.  When  tiiere  is 
a  breach  of  the  eontract  by  the  master  a 
liability  arises  out  of  his  Implied  under- 
taking to  indemnify  the  servant  against  all 
loss  resulting  from  his  wrong;  and  this 
indemnity  may  accrue  to  the  servant  by  in- 
stalments, and  is  continuing  in  its  nature. 


were  paid  up  to  the  time  of  discharge',  gives 
rise  to  a  single  cause 'of  action  upon  which 
but  one  suit  can  be  brought;  the  employee 
cannot  sue  at  the  end  of  each  month  for 
the  sum  due  for  that  month.  Litchenstein  v. 
Brooks,  75  Tex.  196,  12  S.  W.  975 :  Olmstead 
V.  Bach,  78  Md.  132,  22  L.RjL  74,  44  Am. 
St.  Rep.  273,  27  Atl.  501. 

Kor  is  an  action  by  an  employee  for  dam- 
ages for  a  wrongful  discharge  an  action  for 
wages  earned  and  due  within  the  meaning 
of  a  statutory  provision  for  attorney's  fees, 
when  a  mechamc,  artisan,  miner,  laborer,  or 
servant  sues  for  wages.  World's  Columbian 
Exposition  v.  Thompson,  57  111.  App.  606. 

The  above  cases,  however,  must  m  regard- 
ed, as  asserting,  not  a  universal  repudia- 
tion, but  a  repudiation  by  the  states  in 
which  they  were  respectively  decided. 

The  doctrine  of  constructive  service,  rec- 
ognized by  Lord  Ellenborough  inGandeU  v. 
Pontigny,  4  Campb.  375,  is  expressly  held 
still  to  prevail  in  Georgia.  Cox  v.  Bearden, 
84  Qa.  304,  20  Am.  St.  Rep.  359,  10  S.  E. 
627. 

And  in  California  the  repudiation  applies 
to  an  actual  discharge  as  distinguished  from 
merely  preventing  an  employee  from  per- 
forming service  under-  a  contract  of  em- 
ployment, it  being  held  that  in  the  latter 
case  the  contract  need  not  be  treated  as 
broken;  and  the  proper  remedy  of  the  em- 
ployee is  to  sue  under  it,  and  recover  the 
agreed  compensation.  Stone  v.  Bancroft, 
139  Cal.  78,  70  Pac.  1017,  72  Pac.  717. 

But  that  where  there  is  an  unequivocal 
breach  of  a  contract  to  employ  a  person  for 
a  specified  time,  as  distinguished  from  mere- 
ly preventing  him  from  working,  his  suit 
should  be  for  a  breach  of  agreement  to  em- 
ploy, and  not  upon  the  contract  for  agreed 
compensation.    Ibid. 

And  in  McMuUan  r.  Dickinsoq/ Co.  60 
Minn.  156,  27  L.R.A.  409,  51  Am.  St.  Rep. 
611,  62  N.  W.  120,  it  was  held  that  the  fic- 
tion of  constructive  service  is  rejected  as 
false  and  inconsistent  with  the  rule  of  dam- 
ages allowed  for  breach  of  contract  of  em- 
ployment, though  the  rule  itself  is  retained; 
and  that,  while  the  original  breach  of  a 
•  LJl.A.(N.a). 


contract  of  employment  for  a  designated 
period,  wages  to  be  paid,  in  instalments,  is 
not  total,  but  the  failure  to  pay  successive 
instalments  constitutes  successive  breaches, 
and  successive  actions  may  be  maintained 
for  the  recovery  of  instalments  of  damages 
as  they  accrue,  a  discharged  servant  may, 
if  he  so  elects,  consider  the  breach  total,  and 
bring  an  action  for  all  his  damages,  and  re- 
cover all  up  to  the  time  of  the  trial;  but 
damsj^  beyond  that  time  are  too  pro- 
spective, contingent,  and  uncertain  to  be  al- 
lowed. 

So,  the  doctrine  of  constructive  service 
has  been  acted  upon,  and  nothing  in  tha 
way  of  repudiation  has  been  discovered,  in 
other  states,  including  Alabama,  Arkansas, 
Connecticut,  Delaware,  Iowa,  Montana, 
Pennsylvania,  South  Carolina,  Tennessee, 
Wisconsin,  and  Wyoming. 

With  reference  to  the  question  of  repudi- 
ation in  North  Carolina,  see  Sioth  r. 
Cabhib  &  C.  B.  &  LxncBEB  Co. 

m.  Special  statutory  provisions  as  to. 

a.  Substance  and  legality. 

It  is  provided  by  statute  in  Louisiana 
that  if,  without  any  serious  ground  of  com- 
plaint, a  man  should  send  away  a  laborer  or 
employee  whose  service  he  had  hired  for  a 
certain  time,  before  that  time  had  expired, 
he  would  be  bound  to  pay  that  laborer  the 
whole  of  the  salary  which  he  would  have 
been  entitled  to  receive  had  the  full  term 
of  his  services  arrived.  Woods  t.  Shumard, 
lU^La.  451,  38  So.  416. 

Ajid  in  Arkansas  there  is  a  statutory  pro- 
vision that  as  to  future  contracts  a  railroad 
company,  on  the  discharge  of  an  employee, 
must  pay  all  wages  then  earned  at  the  con- 
tract rate,  without  any  abatement  or  de- 
duction for  payment  before  the  time  agreed 
upon;  and  that,  in  default  thereof,  the 
wages  shall  continue  at  the  same  rate  un- 
til paid,  but  not  for  more  than  sixty  days 
unless  an  action  therefor  is  commenced 
within  that  time.  ^St^^^^ulg^^^ 
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McMuIIan  r.  Dickinson  Co.  »upra.  The  fact 
that  the  plaintiff  sued  and  recoTered  judg- 
ment for  the  second  instalment  is  no  bar 
to  this  suit  as  to  the  one  remaining,  or  the 
last,  instalment,  for  the  latter  was  not  then 
due,  and  that  judgment  settled  nothing  ex- 
cept as  to  the  second  and  third  months' 
wages  which  were  then  due  and  unpaid.  It 
would  be  strange,  indeed,  if  the  plaintiff 
could  be  barred  by  that  judgment  when  at 
the  time  it  was  obtained  he  could  not  have 
sued  for  the  last  instalment.  The  law  is 
the  other  way.  It  has  been  so  expressly 
decided.  Annfield  ▼.  Nash,  31  Miss.  361 ; 
Isaacs  T.  Davies,  68  Oa.  189;  La  Couraier 
V.  Russell,  82  Wis.  265,  62  N.  W.  176; 
Strauss  ▼.  Meertief,  64  Ala.  299,  38  Am. 
Rep.  8.  The  principle  results  from  the 
Tight  to  sue  as  the  instalments  become  due. 
Markhsm  v.  Markham,  »upra.  This  dis- 
poses of  the  first  and  second  prayers  for 
instructions. 
The   instruction  requested   in   the  third 


prayer  was  properly  refused,  as  the  duty 
of  the  employee  to  seek  other  employment 
could  be  considered  only  in  diminution  of 
damages.  He  might  not  have  been  able  to 
get  employment  if  he  hod  made  proper  ef- 
fort, or  not  as  good  wages.  "A  recovery, 
of  course,  cannot  be  entirely  defeated  by 
showing  that  the  servant  obtained,  or  could 
have  obtained,  other  employment;  but  it 
is  always  competent  for  the  master  to  show 
these  facts  In  mitigation  of  damages;  the 
burden  of  proof  in  all  esses  being  upon 
him."  20  Am.  &  Eng.  Ene.  Law,  2d  ed. 
p.  37.  Plaintiff  was  entitled,  at  least,  to 
nominal  damages  for  the  breach.  Id.  note 
3. 

Assuming  the  evidence  ruled  out  by  the 
court  to  be  competent,  we  do  not  think  it* 
exclusion  was  anything  more  than  harm- 
less error.  No  substantial  wrong  has  been 
done  to  the  defendant.  The  witness  Pen- 
nington had  already  testified  that  the  plain- 
tiff contended  only  for  one  month's  salary. 


R.  Co.  V.  Paul,  64  Ark.  83,  37  LJELA.  604, 
62  Am.  St  Rep.  154,  40  S.  W.  705. 

Such  statutes  are  penal  in  their  nature, 
•nd  must  be  strictly  construed.  Trefethen 
T.  Locke,  16  La.  Ann.  19. 

But  the  Louisiana  statute  has  been  up- 
held and  acted  upon  without  question  as  to 
its  validity  for  years.  See  cases  set  forth 
infra,  HI.,  b,  c,  d. 

And  the  Arkansas  statute  is  not  uncon- 
stitutional as  depriving  the  railroad  com- 
pany of  the  equal  protection  of  the  law.  St. 
Louis,  I.  H.  &  S.  K.  Co.  T.  Paul,  supra. 

And  the  exemplair  damages  for  nonpay- 
ment of  wages  on  the  discharge  of  an  em- 
ployee, provided  for  thereby,  are  not  un- 
reasonable.   Ibid. 

Corporations  may,  by  statute,  be  com- 
pelled, on  the  discharge  of  an  employee,  to 
pay  the  wages  then  earned  without  discount 
tor  prepayment,  although  by  the  terms  of 
his  contract  the  wages  would  not  have  been 
then  payable  if  power  to  amend  their  char- 
ters had  been  reserved.  Leep  ▼.  St.  Louis, 
L  M.  &  S.  R.  Co.  68  Ark.  407,  23  L.R.A.  264, 
41  Am.  St.  Rep.  109,  26  S.  W.  76. 

And  the  statute  under  consideration  does 
not  arbitrarily  impose  a  penalty,  but  right- 
fully imposes  a  duty  and  penalty  for  a  fail- 
ore  to  discharge  it.  St.  Louis,  I.  M.  &  S.  R. 
Co.  T.  Paul,  64  Ark.  83,  37  L.aA.  604,  62 
Am.  St  Rep.  164,  40  S.  W.  706. 

b.  Effeet. 

Under  the  Louisiana  statute,  an  employer 
cannot  be  permitted  wrongfully  to  discharge 
an  employee  without  paymg  him  for  the  full 
time  for  which  he  was  engaged.  Leche  v. 
Claverie,  25  La.  Ann.  308;  Beckman  v.  New- 
Orleans  Cotton  Press  Co.  12  La.  67;  Sher- 
burne V.  Orleans  Cotton  Press,  15  La.  360. 

And  see  cases  hereafter  set  forth  in  this 
and  in  the  two  following  subdivisions  of  this 
note. 
6L.RJL(N.a) 


And  where  a  person  was  emploj^d  at  a 
specified  sum  per  year  after  notice  to  his 
employers  that  he  would  make  no  engage- 
ment for  less  than  a  year,  and  after  the 
year  was  ended  he  continued  to  attend  to  the 
business  for  which  he  was  amployed  as  be- 
fore, with  the  apparent  consent  of  his  em- 
ployer, and  at  the  end  of  a  few  months  in 
the  second  year  he  was  discharged  without 
cause,  he  is  entitled  to  recover  the  entire 
salary  for  the  second  year,  the  contract  be- 
ing a  continuing  contract  by  the  year,  sub- 
ject to  termination  at  the  end  of  each  year. 
Alba  V.  Moriarty,  36  La.  Ann.  680. 

So,  the  right  of  a  discharged  employee  to 
his  full  pay  under  the  Louisiana  statutory 
provision  giving  such  right  to  a  laborer  hired 
by  the  year  who  is  sent  away  by  his  em- 
ployer before  the  end  of  the  term  without 
any  legal  ground  of  complaint  accrues  as 
soon  as  he  is  discharged.  Shea  v.  Schlatre,  1 
Rob. (La.) 3 19;  Chevalier  v.  Borie,  3  La.  299; 
Sherburne  v.  Orleans.  Cotton  Press,  supra; 
Shoemaker  v.  Bryan, '12  La.  Ann.  697;  An- 
gelloz  V.  RivoUet,  2  La.  Ann.  652. 

And  he  may  sue  at  once  for  his  whole 
wages.     Chevalier  ▼.  Borie,  supra. 

And  prescription  then  begins  to  run 
against  his  right  of  action  therefor.  Shoe- 
maker V.  Bryan,  supra. 

Nor  can  any  condition  be  afterwards  im- 
posed by_  his  employer  to  return  and  perform 
his  services  for  the  remainder  of  the  year. 
Sherburne  v.  Orleans  Cotton  Press,  aupra. 

And  the  fact  that  a  discharged  employee 
engaged  his  services  immediately  after  the 
discharge,  to  another  employer  for  the  re- 
mainder of  the  term,  does  not  affect  his 
right  to  recover  the  full  amoimt  from  his 
first  employer.    Shea  v.  Schlatre,  supra. 

A  person  employea  for  a  specified  time, 
who  IS  discharged  before  the  expiration  of 
that  time  and  sues  upon  the  contract  and 
fails  to  make  out  his  case,  however,  cannot 
recover  by  day  of  remuneration  for  mtv- 
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and,  if  this  ia  ao,  he  must  necessarily  have 
been  aatiafied  when  he  reived  it;  ao  that 
the  atatemient  that  he  appeared  to  be  aatia- 
fied waa  merely  cumulative,  and  added  no 
more  weight  to  the  testimony  than  it  al- 
ready had.  Wooten  v.  Outlaw,  113  N.  C. 
281,  18  S.  E.  252.  Besides,  we  are  con- 
vinced that  aubatantial  juKtice  haa  been 
done,  and  that  the  evidence,  if  it  had  been 
admitted,  would  not  have  changed  the  re- 
ault.  Conly  v.  CofBn,  115  N.  C.  663,  20 
S.  E.  207;  Whitford  v.  Newbem,  111  N.  C. 
273,  16  S.  E.  327. 

The  other  exceptions  are  without  merit, 
and.  perhapa,  need  no  special  oonaideration. 
We  will  add,  though,  that,  upon  careful 
examination,  we  have  not  been  able  to  find 
any  evidence  tending  to  show  good  ground 
for  the  dischaige;  and,  as  to  the  form  of 
the  summons,  treated  as  a  complaint,  if 
the  evidence  did  not  correapond  with  it, 
there  was  only  a  variance,  an  objection  to 
which  cannot  be  raised  here  for  the  first 


time.  But  the  form  of  the  aummona  waa 
sufficient,  and  there  was  no  substantial  va- 
riance. 

The  court  committed  an  error  in  ita 
charge  to  the  jury  upon  the  fourth  issue, 
as  the  suit  before  the  jiistice  constituted  a 
bar  to  the  recovery  of  the  third  ins-talment 
of  wages,  which,  under  the  erroneous  in- 
struction, was  included  in  the  verdict  and 
became  afterwards  a  part  of  the  judgment. 
There  muat  be  a  new  trial  aa  to  the  fourth 
issue,  unless  the  plaintiff  thinks  he  will  be 
unable  to  show  a  state  of  facts  different 
from  those  which  now  appear  in  respect  to 
the  actual  time  of  issuing  the  summons  in 
the  former  suit,  and  agreea  before  the  opin- 
ion ia  certified  to  the  court  below  to  remit 
the  amount  of  the  third  instalment,  in 
which  case  the  judgment  will  be  reduced 
accordingly,  and,  as  thus  modified,  it  will 
be  afiSrmed,  and  so  certified. 

New  trial. 


ices  rendered  for  a  portion  of  the  time  em- 
braced within  the  alleged  contract  period. 
Burton  v.  Behan,  47  La.  Ann.  117,  16  So. 
769. 

Nor  can  an  overseer  employed  for  a  year 
and  discharged  without  cause  before  its  ex- 
piration, who  becomea  reconciled  to  his 
employer  and  reaumes  the  management  of 
his  plantation,  aue  for  hia  wagea  imtil  the 
expiration  of  the  year.  Chevalier  v.  Bone, 
tupra. 

And  an  overaeer  of  a  sugar  plantation  un- 
der a  contract  with  a  planter  to  oversee  the 
plantation  for  a  apecified  amount  on  each 
hogshead  of  augar  made  on  the  place  dur- 
ing the  year,  who  ia  turned  off  before  hia 
term  of  aervice  expires,  must  wait  until 
the  year  expires,  or  until  it  can  be  aaoer- 
tained  with  legal  certainty  the  number  of 
hogsheads  of  augar  made  during  the  year, 
before  suing  for  hia  compensation.  Wood- 
ward V.  Gross,  24  La.  Ann.  109. 

And -in  such  ease,  when  the  overseer  sues 
and  judgment  ia  taken  before  the  year  ia 
out  for  the  portion  of  the  time  which  the 
overseer  served  on  a  calculation  made  aa 
to  the  quantity  of  sugar  assumed  to  be 
made  in  the  year,  and  an  appeal  is  taken 
therefrom,  the  cause  should  be  remanded  to 
the  court  with  inatructjon  to  ascertain  the 
number  of  hogsheads  of  sugar  actually 
made,  and  render  its  judgment  accordingly. 
Ibid. 

A  suit  brought  by  a  discharged  overseer 
for  his  salary  for  the  whole  year,  in  which 
his  employer  filed  a  reconventional  demand 
in  a  large  amount  for  alleged  injury  to  hia 
credit  by  miamanagement  and  neglect  of 
duty  by  the  overseer,  involves  a  question  of 
fact  only.  '  Patterson  v.  Worrell  (La.)  4  So. 
308. 

c.  Application. 

The  Louisiana  statute,  giving  a  laborer 
6LJLA.(N.a) 


hired  for  a  certain  time,  who  ia  sent  aw»y 
by  his  employer  before  the  end  of  his  term 
without  any  serious  frround  of  complaint,  a 
right  to  recover  iar  his  full  term  of  service, 
applies  only  to  the  wagea  due  to  the  laborer, 
and  does  not  include  a  loss  of  board  and 
lodging,  et«.  Shea  ▼.  Schlatre,  1  Rob.  (La.) 
319. 

It  applies,  liowever,  to  aU  persons  except 
menial  servants  who  hire  out  their  SM^ces 
for  a  fixed  period,  as,  for  instance,  clerks, 
attorneys  at  law,  employed  for  the  year  at 
a  aalary,  superintendents  of  cotton  presses, 
and  agents  employed  to  assist  the  chiimant 
of  an  estate  in  recovering  it.  Shoemaker 
V.  Bryan,  12  La.  Ann.  697. 

All  persons  contracting  to  labor  or  apply 
skill  or  induatry  are  clerka  in  the  ordinary 
acceptance  of  the  term,  who,  if  turned  away 
by  tneir  employers  without  sufficient  cause, 
are  entitled,  under  the  statute,  to  make 
claim  for  allowance  of  salary  they  would 
have  been  entitled  to  receive  had  the  full 
term  of  their  service  been  completed.  Tete 
V.  Lanauz,  46  La.  Ann.  1343,  14  So.  241. 

Thus,  an  overseer  employed  by  a  proprie- 
tor to  manage  his  plantation  for  a  specified 
term  at  a  fixed  price  may,  on  being  dis- 
charged without  sufficient  cause,  recover  the 
amount  of  the  contract  for  the  whole  pe- 
riod. Jones  V.  Jackson,  22  La.  Ann.  112; 
Chevalier  v.  Bone,  3  La.  299. 

And  the  same  rule  applies  to  a  person  em- 
ployed for  a  specified  period  to  superintend 
a  cotton  presa  at  a  fixed  aalary.  Beckman 
V.  New  Orleana  Cotton  Presa  Co.  12  Ia.  67. 

And  to  an  engineer  employed  for  a  speci- 
fied period  to  run  a  cotton  presa.  Sher- 
burne V.  Orleana  Cotton  Preaa,  15  La.  360. 

So,  a  person  employed  aa  a  clerk  or  aales- 
man  by  the  year  at  a  fixed  aalary,  who  ia 
diacharged  before  the  end  of  the  year  with- 
out any  serious  ground  of  complaint,  ia  en- 
titled to  his  salary  for  the  whole  term  for 
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which  he  was  engaged.  Decamp  t.  Hewitt, 
11  Rob.  (La.)  290,  43  Am.  Dec.  204;  Lar- 
tlgue  T.  Peet,  6  Rob.  (La.)  91;  Taylor  v. 
Kehlor,  26  La.  Ann.  369;  Bormann  ▼. 
Thiele,  23  La.  Ann.  495. 

And  the  rule  includes  a  person  employed 
as  a  sugar  broker,  who  consents  to  receive 
an  annual  fixed  salary  in  lieu  of  commis- 
sions, and  agrees  to  effect  sales  of  8U);ar 
and  molasses  that  are  to  be  consigned  to  his 
employer,  and  for  no  one  else,  and  obligates 
himself  to  exert  all  his  personal  efiforts  to 
promote  the  interests  of  his  employer,  and 
to  write  letters  concerning  the  business  for 
his  employer,  and  to  make  out  all  account 
sales  in  transactions  by  him.  Tete  ▼.  La- 
naux,  tupra. 

And  a  person  employed  by  the  year  for  at 
least  one  year  as  city  manager  of  an  in- 
surance agency  under  guaranty  of  a  cer- 
tain sum  per  annum,  who  is  discharged 
without  just  cause,  is  entitled  to  recover 
earnings  for  the  remainder  of  the  year,  the 
amount  of  which  is  fixed  on  the  basis  of  the 
sum  guaranteed.  Woods  y.  Shumard,  114 
La.  451,  38  So.  416. 

likewise,  a  person  employed  a*  an  archi- 
tect for  the  reconstruction  of  a  cathedral, 
who  is  dismissed  without  cause  before  the 
completion  of  the  contract,  is  entitled  to 
recover  the  full  amount  of  the  compensation 
agreed  upon.  DePuilly  t.  Church  of  St. 
Lanis,  7  La.  Ann.  443. 

And  an  attorney  at  law  employed  by  an 
insurance  company  as  its  general  attorney 
upon  a  specified  annual  salary,  who  is  dis- 
missed by  the  board  of  directors  before  the 
expiration  of  the  year,  is  entitled  to  re- 
cover his  salary  for  the  whole  year.  Orphan 
Asylum  v.  Mississippi  M.  Ins.  Co-  8  La.  181. 

And  a  person  who  contracts  with  another 
in  a  foreign  country  to  accompany  her  to 
this  country  and  assist  her  in  the  recovery 
of  an  inheritance  for  a  specified  sum  to  be 
paid  out  of  the  inheritance,  who  complies 
with  his  part  of  the  agreement,  but,  soon 
after  arriving  in  this  country,  and  before 
the  recovery  of  the  inheritance,  is  dis- 
charged without  cause,  may  demand  at  once, 
without  waiting  for  the  recovery  of  the  in- 
heritance, the  whole  amount  to  which  he 
would  have  been  entitled  had  he  continued 
in  her  service  until  the  expiration  of  the 
stipulated  term.  Angelloz  v.  RivoUet,  2  La. 
652. 


d.  Justification  of  discharge  as  affecting. 

The  Louisiana  statute  applies  only  to  the 
discharge  of  an  employee  without  serious 
around  of  complaint.  A  person  who  con- 
tracted with  another  to  run  a  gin  cannot 
recover  damages  from  his  employer,  who 
discharged  him  before  the  contract  expired 
for  jiut  cause,  such  as  failure  properly  to 
discharge  Iiis  duties.  Hewitt  ▼.  Roudebush, 
24  La.  Ann.  254. 

Kor  does  the  statutory  provision  apply  to 
a  case  in  which  a  person  having  agreed  to 
be  employed  had  not  entered  into  the  dis- 
charge of  bis  duties  under  the  alleeed  con- 
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tract  when  the  alleged  ^scharge  took  place, 
since  in  such  case  it  cannot  be  said  that  he 
was  sent  away.  Word  v.  Winder,  16  La. 
Ann.  111. 

And  it  does  not  apply  to  a  case  of  a  con- 
tract for  letting  and  luring  entirely  unper- 
formed in  all  its  parts;  in  such  case  only 
actual  damages  sustain^  by  reason  of  non- 
performance can  be  recovered.  Trefethen 
V.  Locke,  16  Ia.  Ann.  19. 

So,  a  person  employed  as  a  clerk  at  a 
specified  rate  per  annum,  who  was  dis- 
charged by  his  employer  because  he  closed 
the  store  in  which  he  was  employed  at  an 
unreasonable  hour,  and  was  paid  for  the 
time  he  worked  at  the  contract  rate,  and 
took  the  money  without  objection,  cannot 
afterwards  maintain  an  action  for  the  bal- 
ance of  the  sum  agreed  upon  for  the  year. 
Tanner  v.  Cambon,  26  La.  Ann.  353. 

Where  a  contract  for  the  rendition  of 
services  provides  a  penalty  for  its  breach 
by  the  employer,  however,  and  points  out 
the  manner  in  which  it  is  to  be  dissolved, 
the  dissolution  of  it  in  a  manner  other  than 
that  pointed  out  by  the  contract  is  a  breaeh 
thereof  by  which  the  penalty  is  incurred. 
Baron  v.  Placide,  7  La.  Ann.  229. 

And  the  discharge,  by  an  employer,  of  an 
employee  because  the  employer  no  longer 
had  any  use  for  his  services,  entitles  the 
employee  to  recover  his  salary  for  the  whole 
term  under  the  statute,  Sherburne  v.  Or- 
leans Cotton  Press,  15  La.  360. 

So,  refusal  to  accept  the  services  of  an 
employee  except  on  conditions  violative  of 
the  conditioniB  of  employment  is  equivalent 
to  a  discharge;  and  in  such  case  the  em- 
ployee's right  to  recover  salary  for  the  un- 
expired term  accrues  at  the  moment  of  the 
discharge,  and  becomes  a  vested  right  which 
cannot  be  affected  by  the  employee's  subse- 
quently engaging  his  services  to  another,  or 
by  his  refusal  to  return  to  the  employment 
from  which  he  has  been  discharged.  Curtis 
V.  Lehmann,  115  La.  40,  38  So.  887. 

And  a  person  employed  by  the  year  to 
superintend  a  cotton  press  at  a  fixed  sal- 
ary, who  is  dismissed  after  the  commence- 
ment of  the  year  because  he  refuses  to  sub- 
mit to  a  diminution  of  his  salary,  is  enti- 
tled to  recover  it  for  the  entire  year.  Beck- 
man  y.  New  Orleans  Cotton  Press  0>.  12 
La.  67. 

IV.  Rules  applicable  to  contracts  with  sea> 
men. 

A  seaman  discharged  without  justifiable 
cause,  and  without  his  consent,  is  entitled 
to,  and  may,  recover,  in  an  action  of  marine 
tort  against  the  master,  or  otherwise,  the 
full  amount  of  his  wages  until  the  return  of 
the  vesseL  Hutchinson  y.  Coombs,  I  Ware, 
65,  Fed.  Cas.  No.  6,955;  Sullivan  v.  Morgan, 
11  Johns.  66;  The  Beaver,  3  C.  Rob.  92. 

And  also  for  a  reasonable  time  to  be  al- 
lowed for  the  return  home.  Sullivan  T. 
Morgan,  supra. 

And  the  expenses  of  the  return.  Hutch- 
inson V.  Coombs,  »upntf^e6  byCjOOglC 
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Aad  *  foreign  seaman  discharged  in 
Xngland  may  maintain  proceedings,  with 
the  consent'  of  the  accredited  agent  of  his 
own  government,  for  wages  against  the  ves- 
sel in  which  he  served,  being  in  the  ports 
of  the  Kingdom ;  but  the  eOurt  will  not  as- 
sume jurisdiction  to  enforce  a  municipal 
regulation  of  the  foreign  country  with  ref- 
erence to  the  payment  of  three  months'  ex- 
tra pay  to  a  seaman  discliarged  in  a  foreign 
port.    The  Courtney,  3£dw.  Adm.  289. 

Though  it  has  been  held  that  a  seaman 
wrongfully  discharged  before  the  expiration 
of  his  term  of  service  cannot  maintain  a 
libel  for  wages,  but,  having  filed  such  li- 
bel, it  may  l«  amended  so  as  to  claim  dam- 
ages for  a  breach  of  the  contract.  Dary  v. 
The  Caroline  Miller,  36  Fed.  607. 

Thus,  the  master  of  a  slave  employed  as 
a  sailor  and  ill^[ally  discharged  abroad  is 
sntitled  to  recover  against  the  owners  of 
the  ship  full  wages  up  to  the  time  when  the 
slave  would  have  returned  to  the  United 
States.  Emerson  ▼.  Howland,  1  Mason,  45, 
Fed.  Cas.  No.  4,441. 

So,  sailors  employed  upon  a  vessel,  who 
were  compelled  to  leave  it  during  the  course 
of  its  voyage  in  consequence  of  the  cruelty 
of  the  mas^r  and  mate,  do  not  forfeit  their 
wages,  but  are  entitled  at  least  to  recover 
wages  until  they  left  the  vessel.  Rice  ▼. 
The  Folly  &.  Kitty,  2  Pet.  Adm.  420,  Fed. 
Cas.  No.  11,7S4. 

Where,  during  the  voyage,  a  seaman  is 
compelled  to  leave  the  ship  on  account  of  ill 
nss^  and  cruel  treatment  by  the  master 
or  through  his  agency,  and  for  fear  of  his 
personal  safety,  it  is  not  a  case  of  volun- 
tary desertion,  and  he  is  entitled  to  recover 
Ids  full  wages  for  the  whole  voyage.  Ward 
T.  Ames,  9  Johns.  188. 

So,  where  a  seaman  was  hired  for  a  voy- 
age, and  the  voyage  was  interrupted 
through  the  fault  of  the  master,  and  the 
vessel  was  condemned,  and  the  seaman  was 
shipped  to  a  foreign  port,  and  from  there 
sailed  to  another  port  in  this  country,  and 
thenoe  to  the  return  port  of  the  voy- 
age contracted  for,  he  is  entitled  to  recover 
wages  according  to  the  contract  from  the 
time  he  shipped  until  his  arrival  at  the  for- 
eign port,  deducting  such  wages  as  he  had 
earned  during  his  absence.  Hoyt  t.  WUd- 
flre,  3  Johns.  518. 

Nor  does  a  certificate  of  a  consul  that  a 
seaman  was  discharged  with  his  apiMroba- 
tion  preclude  the  court,  in  an  action  against 
the  master  for  the  alleged  wrongful  dis- 
chaxge  of  such  seaman,  from  inquiring  into 
the  cause  of  the  discharge,  and  awarding 
damages  if  the  discharge  was  unjustifiable. 
Hutchinson  v.  Coombs,  1  Ware,  66,  Fed. 
Cas.  No.  6,955. 

And  it  has  been  held  that  the  interme- 
diate earnings  of  a  wrongfully  dischareed 
seaman  may  be  deducted  from  the  expenses 
of  his  return,  in  an  action  against  the  mas- 
ter for  a  wrongful  discharge,  but  not  from 
the  wages  due.    Ibid. 

But  while,  as  a  general  rule,  the  dam- 
ages to  which  a  seaman  shipped  for  a  voy- 
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age,  who  is  left  by  the  master  In  a  foreign 
port,  is  entitled,  are  measured  by  his  wages 
up  to  the  return  of  the  vessel,  and  ex- 
penses, deducting  therefrom  any  wages 
earned  by  tne  party  in  the  meantime,  there 
are  cases  in  which  this  rule  does  not  give 
the  true  measure  of  indemnity,  and  conse- 
quently the  court  will  look  to  all  the  cir- 
cumstances of  the  case  in  fixing  the  amount 
of  the  danuwea.  Hunt  v.  Colbum,  1 
Spragne,  215,  Fed.  Cas.  No.  6,886. 

And  if  a  master  of  a  vessel  wrongfully 
discharging  a  seaman  detains  his  clothing, 
the  value  of  it  may  be  recovered  in  libel 
brought  against  the  master  for  a  wrongful 
discharge.    Hutchinson  t.  Coombs,  tupnt. 

And  where  a  seaman  who  had  shipped  on 
board  a  vessel  for  a  voyage  was  wrongfully 
left  by  the  master  in  a  foreign  port,  the 
master  sailing  away  aad  detaining  his 
clothes,  the  owners  of  the  ship  were  liable 
for  all  the  direct  and  necessary  consequences 
resulting  from  the  unlawful  discharge,  one 
of  which  was  the  loss  of  the  seaman's 
clothes.    Hunt  v.  Colbum,  mtpra. 

So,  persons  shipping  on  board  an  Amer- 
ican privateer  under  an  agreement  by  which 
they  were  to  receive  a  portion  of  the  prize 
money,  who  were  turned  off  from  the  pri- 
vateer without  cause,  are  entitled  to  recover 
on  the  return  of  the  vessel  to  the  home 
port  their  portion  of  the  prise  money  from 
prizes  taken  in  their  absence  during  the 
balance  of  her  cruise.  Mahoon  v.  The  Glo- 
oester,  2  Pet.  Adm.  403,  Fed.  Oaa.  No.  8,970. 

And  a  master  of  a  whaling  ship,  em- 
ployed  imder  a  contract  providing  that  ha 
shall  have  a  certain  '^y^  on  the  proceeds, 
and  an  additional  compensation  depending 
upon  the  amount  of  the  cargo,  who  is 
wrongfully  discharged  by  the  owner  before 
the  expiration  of  the  contract,  may  recover 
as  a  part  of  his  compensation  his  part  of 
the  earnings  of  'the  ship  both  before  and 
after  his  removaL  Dennis  y.  Maxfield,  10 
Allen,  138. 

So,  the  mate  of  a  vessel,  who  was  wrong- 
fully discharged  by  the  mastor  thereof,  la 
entitled  to  recover  against  the  owners  his 
contract  wa(^  and  expenses  up  to  the  time 
when  he  might  have  reached  his  original 
home  port,  deducting  therefrom  what  be 
earned,  or  might  have  earned,  on  the  pas- 
sage home.  Foye  v.  Dabney,  1  Sprague,  212, 
Fed.  Cas.  No.  6,022. 

And  where  a  mate  was  wrongfully  dis- 
charged at  a  foreign  part,  and  was  not  abU 
to  obtain  a  situation  as  mate,  but  returned 
to  the  home  port  as  a  sailor  before  the  mast, 
he  is  entitled  to  recover  his  expenses  and 
wages  till  he  reached  the  home  port,  with- 
out deducting  therefrom  what  he  earned 
before  the  mast.  Sheffield  v.  Page,  1 
Sprague,  285,  Fed.  Cas.  No.  12,743. 

And  where  a  mato  was  wounded  and  un- 
lawfully discharged  by  the  master  in  a  for- 
eign port  while  in  the  prosecution  of  a  voy- 
age he  may  recover,  as  damages  against  the 
owner  of  the  vessel,  such  sum  as  will  com- 
pensate him  for  the  injury  sustained  in  con- 
seauence  of  the  breach  of  the  contract,  in- 


NOETH  CABOLINA  SUPREME  COURT, 


eluding  ihe  expenses  of  his  board,  nursing, 
medicines,  and  medical  attendance  until  re- 
covery, and  of  his  passage  home,  although 
the  time  so  embraced  was  longer  than  that 
occupied  by  the  voyage  mentioned  u>  his 
shipping  articles.  Croucher  v.  Oakman,  3 
Allen,  186. 

But  he  is  entitled  to  recover  damages  for 
such  discharge  against  the  owner  of  the 
vessel  only,  and  not  against  the  master, 
where  it  does  not  appear  that  the  master 
has  done  him  any  wrong  or  injury  except 
that  necessarily  resulting  from  a  violation 
of  the  contract  of  employmeht.  Sheffield 
T.  Page,  gupra. 

Federal  laws  allowing  extra  pay  to  sea- 
nen  discharged  from  an  American  vessel  at 
a  foreign  port,  however,  do  not  apply  to  the 
master.     Woodbury  v.  Brazier,  48  Me.  302. 

And  one  who  contracts  with  shipowners 
to  be  the  master  of  a  ship  belonging  to  them 
at  a  specified  compensation  per  month,  who 
is  discharged  in  a  foreign  port,  is  no  longer 
their  servant  from  the  time  of  the  discharge, 
and  cannot  recover  from  them  the  expenses 
of  his  homeward  passage.    Ibid. 

But  state  courts  have  common-law  juris- 
diction over  actions  by  a  maater  of  a  steam- 
boat running  upon  one  of  the  Great  Lakes, 
brought  against  the  owners  of  the  boat  for 
discharging  him  before  the  end  of  his  em- 

gloyment  as  master.  Jones  v.  Graham  & 
[.  Transp.  Co.  61  Mich.  639,  16  N.  W.  893. 
And  the  master  of  a  steamboat  may 
maintain  assumpsit  on  common  and  special 
counts  against  the  owner  of  a  steamboat 
for  damages  for  a  breach  of  the  contract  of 
employment  by  discharging  him  before  the 
expiration  of  the  period  for  which  he  was 
hired.    Ibid. 

V.  Conclnsioii. 

The  wrongfully  discharged  employee,  un- 
der   the    doctrine    of    constructive    service, 

stands  in  a  position  but  little  different  from 
that  of  an  employee  who  completes  the 
service  contracted  to  be  rendered,  and  sues 
for  wages  earned  and  due.  The  only  dif- 
ference is  that,  instead  of  proving  the  ren- 
dition of  services  according  to  the  contract 
of  employment,  he  proves  the  wrongful  dis- 
charge and  readiness  and  willingness  to 
serve;  and  if,  during  the  unexpired  portion 
of  the  contract  period,  he  engages  in  other 
employment,  or  might  by  the  exercise  of 
due  diligence  engage  in  other  similar  em- 
ployment, the  sum  earned,  or  which  might 
be  earned,  must  go  to  reduce  the  amount 
of  his  recovery. 

As  to  the  statutory  enactments  authoriz- 
ing the  recovery  of  wages  after  discharge, 
the  constructive-service  doctrine  seems  to 
have  been  changed,  at  least,  by  the  Louisi- 
ana statute,  only  to  the  extent  of  allowing 
action  to  be  brought  immediately  after  the 
discharge,  without  waiting  for  the  expira- 
tion of  the  contract  period  of  employment, 
or  for  periodical  payments  to  fall  due  ac- 
cording to  the  terms  of  the  contract,  and 
permitting  a  recovery  of  the  full  amount  of 
5L.RA.(K.S.) 


wages  provided  for  by  the  contract  without 
deduction  on  account  of  other  employment 
engaged  in,  or  which  might  have  been  en- 
gaged in,  during  the  unexpired  term  of  em- 
ployment. 

So,  seamen  employed  for  a  voyage  are 
permitted  to  recover  wages  up  to  the  time 
of  the  return  of  the  vessel,  and,  in  a  proper 
case,  up  to  the  time  of  their  actual  return, 
together  with  the  expenses  of  return;  and 
the  recovery  seems  to  be  allowed  as  of 
wages  as  such,  and  not  as  of  damages  meas- 
ured by  wages.  F.  H.  B. 


KENTUCKY  COURT  OF  APPEALa 
JOHN  A.  a  DAVIS,  Appt, 

T. 

CHESAPEAKE  &  OHIO  RAILWAY  COM- 
PANY. 

(— Ky.  — ,  82  a  W.  839.) 

Express  messenger  aa  passenger. 

1.  An  express  messenger,  though  on  A 
special  ear  und«r  a  contract  with  the  ex- 
press company  for  transportation  of  express 
matter,  is  a  passenger  for  hire  of  the  rail- 
road company. 

Catrier — exemption  of  Uability^-conflict  of 
laws. 

2.  A  contract  by  which  a  railroad  com- 
pany attempts  to  relieive  itself  from  its 
common-law  liability  for  necrlif^nt  injurie* 
to  express  messengers  will  not  be  enforced 
in  a  state  where  the  accident  occurs,  where 

Case  Note. — Eflect  of  special  arrangement 
with  respect  to  particular  daas  of  business 
upon  character  of  railroad  company  .as  a 
common  carrier. — Railroad  companies  as  pri- 
vate carriers  in  drawing  special  trains  or 
special  cars  is  the  subject  of  a  note  in  30 
L.R.A.  161,  and  the  right  of  such  companies 
to  limit  their  liability  in  case  of  transport- 
ing dangerous  articles  is  treated  in  a  note 
in  36  LJR.A.  648. 

In  Chicago,  R.  L  &  P.  R.  Oo.  v.  Hamler, 
216  IlL  625,  1  L.RA.(N.S.)  674,  106  Am.  St. 
Rep.  187,  74  N.  E.  705,  it  was  held  that  the 
hauling  of  sleeping  cars,  with  their  con- 
ductors and  porters,  is  not  a  service  im- 
posed upon  a  railroad  company  as  a  duty; 
and,  accordingly,  it  is  not  a  common  car- 
rier of  such  sleepers  and  employees  perform- 
ing duties  therein.  Therefore,  if  it  does 
undertake  to  receive  and  haul  such  sleepers, 
in  so  doing  it  has  a  right  to  impose  such 
terms  as  it  may  elect. 

In  Lake  Shore  &  M.  S.  R.  Co.  t.  Perkins, 
25  Mich.  329,  12  Am.  Rep.  276,  the  nulroad 
company  was  sued  aa  a  common  carrier  for 
damages  for  delay  in  carrying  certain  live 
stock.  It  did  not  appea.r  that  there  was 
any  special  contract  in  thia  case,  but  it  did 
appear  that,  while  the  company  had  car- 
ried and  offered  to  carry  live  stock  for  hire, 
it  was  always  upon  terms  and  conditions  in 

derogation  of  material  duti£s^  andv/liabili- 
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it  is  forbidden  by  its  Constitution,  although 
it  was  made  in  another  state, — especially  if 
it  was  also  forbidden  by  the  statutes  of  the 
Utter. 
'  Same — speml  contract. 

3.  A  railroad  company  does  not  lose  its 
character  of  common  carrier  by  a  special 
contract  to  transport  over  its  road  the  mes- 
sengers and  packages  of  a  particular  ex- 
press company,  although  it  could  not  have 
been  compelled  to  undertake  such  transpor- 
tation, since  a  special  arrangement  with  re- 
spect to  a  particular  class  of  business  does 
not  destroy  the  general  character  of  the 
company. 

(March  29,  1906.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Greenup  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 


Messrs.  Davis  &  Mathews,  Scott  &  Din- 
kle,  and  D.  C.  T.  Davis,  Jr.,  for  appellant. 

Messrs.  Worthington  &  Cochran  and  W.  H. 
Wadsworth  for  appellee. 

Paynter,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant,  Davis,  was  employed  by 
the  Adams  Express  Company  as  a  messen- 
ger. Under  a  contract  which  the  Adams 
Express  Company  had  with  the  appellee, 
his  duties  required  him  to  go  upon  appel- 
lee's trains  to  look  after  packages  and  prop- 
erty which  it  was  transporting  under  its 
contract  with  the  express  company.  While 
on  one  of  appellee's  trains  in  the  discharge 
of  his  duties  he  was  injured  by  the  alleged 
negligence  and  carelessness  of  appellee.  The 
principal  defense  relied  on  is  a  contract  of 
release  which  the  Adams  Express  Company 
required  the  appellant  to  execute  upon  en- 
tering its  service.    The  preamble  of  the  con- 


taes  belongingto  common  carriers.  The 
court  said:  '"When  a  limited  responsibility 
is  legally  contracted  for,  the  bailee  is  not  a 
common  carrier  in  that  case  in  the  full  com- 
mon-law sense,  but  a  priva1>e  carrier,  or  a 
bailee  of  another  class,  mr  a  common  car- 
rier tub  modo  only.  .  .  .  Now,  it  must 
be  admitted  as  settled  law  that,  where  one 
has  already  assumed  the  character  of  com- 
mon carrier,  he  may  in  special  cases,  by  ex- 
press agreement,  exclude  particular  com- 
mon-law duties  and  liabilities,  and  that, 
when  this  is  done,  his  oommon-Iaw  charac- 
ter as  common  carrier  will  be  cut  short, — 
at  least  to  the  extent  of  the  variation  made 
by  the  agreement;  and,  if  such  is  the  conse- 
quence ot  an  agreement  limiting  his  liabil- 
ity by  one  already  a  common  carrier,  it 
seems  reasonable  to  conclude  that  one  who 
has  never  assumed  or  offered  to  carry  chat- 
tels of  a  certain  class,  except  upon  special 
terms  exempting  him  from  all  the  impor- 
tant duties  and  liabilities  of  the  common 
carrier,  cannot  be  classed  among  common 
carriers  of  property  of  that  kind,  or  be 
made  amenable  in  the  character  of  a  com- 
mon carrier  as  such  property." 

In  Kimball  v.  Rutland  &  B.  R.  Co.  26  Vt. 
247,  62  Am.  Dec.  567,  it  appeared  that  the 
railroad  company  had  assumed  the  duties 
and  responsibilities  of  a  common  carrier  of 
live  stock.  The  court  said,  however:  "The 
rule  is  regarded,  therefore,  not  only  sound 
in  principle,  but  sustained  by  authority, 
that  a  common  carrier  may,  by  an  express 
contract,  or  agreement  with  the  owner,  so 
vary  and  change  his  relation  as  to  become 
a  private  carrier."  And  it  was  held  that, 
ander  the  terms  of  the  express  contract 
which  was  proved  in  this  case,  the  railroad 
company  was  not  a  common  carrier,  but 
pro  hao  vice  a  private  carrier  only. 

In  Honevman  v.  Oregon  &  C.  R.  Co.  13 
Or.  352,  67  Am.  Bep.  20,  10  Pac.  628,  the 
oaggage  master,  as  an  accommodation,  took 
plaintiff's  dogs  in  his  oar,  and  promised  to 
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look  after  them,  for  which  he  received  pay. 
The  facts  showed  that  the  railroad  company 
did  n&t  hold  itself  out  as  a  common  car- 
rier of  dogs,  or  assume  their  transportation 
in  that  eharacter.  It  was  held  that,  even 
if  the  arrangement  made  with  the  baggage 
master  had  any  binding  effect  upon  the  rail- 
road company,  for  injury  to  one  of  the  dogs, 
it  could  only  be  charged  as  a  private  car- 
rier under  a  special  arrangement. 

In  Central  R.  &  Bkg.  C^.  v.  Lampjey,  70 
Ala.  357,  52  Am.  Rep.  334,  there  was  an  at- 
tempt to  hold  the  railroad  company  liable 
for  the  loss  of  a  registered  letter  sent  over 
its  line  in  a  locked  pouch  in  the  custody  and 
control  of  its  servants,  pursuant  to  a  spe- 
cial contract  with  the  government.  It  was 
held  that  the  public  mail  is  not  a  proper 
subject  of  a  common  carrier's  charge.  The 
court  said:  "The  railroad  company  was 
not  transformed  into  a  common  carrier  as 
to  the  mails  because,  being  engaged  in  the 
regular  business  of  transporting  goods  for 
the  public,  it  was,  at  the  same  time,  carry- 
ing the  mails  by  direction  and  employment 
of  the  proper  department  of  the  govern- 
ment. The  occupation  of  the  company  was 
of  a  dual  character.  It  was  acting  in  two 
capacities,  created  and  regulated  by  sepa- 
rate and  distinct  contracts  and  employ- 
ments. The  liability  of  the  defendant  can- 
not, therefore,  be  determined  by  the  rules 
governing  the  responsibility  of  a  common 
carrier." 

In  Toy  V.  Long  Island  R.  Co.  26  Misc.  792, 
56  N.  Y.  Supp.  182,  it  does  not  appear 
whether  the  duty  of  carrying  articles  ot 
glass,  or  contained  in  glass,  was  imposed 
upon  the  railroad  company  as  a  common 
carrier.  It  was  held,  however,  that  a  con- 
tract providing  that  such  articles  would  be 
taken  only  at  the  shipper's  risk  was  bind- 
ing upon  the  shipper,  and  he  could  not  re- 
cover for  injury  to  such  articles,  the  oon> 
tract  being  in  print  and  presumably  in  the 
form  customarily  given  by  the  company.!  [C 
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tract  recites  that  he  had  applied  to  the  ex- 
press oompany  for  employment  as  a  servant 
at  a  fixed  compensation;  that  his  duties 
were  to  take  charge  of  goods  which  the  ex- 
press company  transported  upon  cars  and 
other  conveyances  of  railroad  companies; 
that  the  railroad  companies  required  of  the 
express  company,  as  a  condition  of  their 
permitting  messengers  to  travel  upon  their 
trains  in  the  performance  of  duties,  that 
they  should  be  indemnified  and  released 
from  all  liability  for  and  in  respect  of  any 
damage  or  injury  which  might  be  sustained 
by  him  in  the  course  of  his  employment, 
whether  the  same  be  occasioned  by  the  neg- 
ligence of  the  railroad  company  or  other- 
wise. The  contract  of  release  contains  the 
following  stipulations;  "^ow,  therefore, 
in  consideration  of  such  employment  to  be 
given  by  the  said  express  company,  and  the 
compensation  to  be  paid  therefor,  and  in 
consideration  of  $1,  lawful  money  of  the 
United  States  of  America,  paid  by  the 
Adams  Express  Company  to  the  under- 
signed, the  receipt  whereof  is  hereby  ac- 
knowledged, the  undersigned,  for  himBelf, 
his  heirs,  executors,  administrators,  and  as- 
signs, hereby  fully  consents  to  and  ratifies 
each  and  every  bond  or  other  instrument  or 
contract  of  indemnity  against  such  liability, 
and  each  and  every  release  of  said  liability 
or  other  similar  contracts  executed  and  to 
be  executed  by  the  said  express  company 
to  any  railroad  or  other  carrier;  and  the 
undersigned  agrees  to  assume  all  risks  of 
death  or  accident,  or  damage  to  him,  or  to 
his  or  any  of  his  property,  and  does  hereby 
release  and  discharge  said  Adams  Express 
Company  and  any  connecting  carrier,  rail- 
road company,  express  company,  or  other 
company  or  person  or  connecting  carrier  in 
whose  ear  or  other  conveyances  he  may 
travel  in  the  performance  of  his  duties  as 
aforesaid,  from  any  and  all  claims,  liabili- 
ties, and  demands  of  every  kind,  nature, 
and  description,  for  or  on  account  of  his 
death,  or  any  injury  or  damage  to  his  per- 
son or  property  of  any  kind  or  nature  sus- 
tained by  the  undersigned,  whether  caused 
by  the  negligence  of  the  said  Adams  Express 
Ck>mpany,  or  any  of  said  railroad  compa- 
nies or  other  carriers,  or  otherwise."  The 
contract  was  executed  in  Virginia,  and  the 
injury  of  which  he  complains  was  received 
in  Kentucky.  The  court  below  held  that  the 
contract  was  enforceable,  hence  appellant's 
right  to  recover  was  denied. 

For  the  appellant,  it  ia  urged  that  the 
contract  is  against  public  policy,  and  is  de- 
clared invalid  both  by  the  Code  of  Virginia 
and  also  by  {  196  of  the  Constitution  of 
Kentucky,  for  each  denies  the  right  of  a 
common  carrier  to  contract  for  relief  from  i 
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common-law  liability.  For  the  appellee,  it 
is  Insisted  that  the  mle  of  public  policy 
which  readers  invalid  stipulations  by  com- 
mon carriers  restricting  their  liability  for 
loss  occasioned  by  their  negligence  does  not 
apply  when  they  engage  to  do  something 
whidi  it  is  not  under  obUgation  as  a  common 
carrier  to  do;  and  that,  when  it  enters  into 
a  contract  as  a  private  carrier  for  hire,  it 
may  exempt  itself,  by  contract,  from  lia- 
bility for  its  negligence,  or  that  of  its  serv- 
ants or  agents.  While  there  is  some  con- 
flict in  the  authorities  on  the  question,  we 
are  of  the  opinion  that  the  courts  which 
hold  that  an  express  messenger,  though  car- 
ried in  a  special  ear,  under  a  contract  with 
the  express  company  for  transportation  of 
express  matter,  is  a  passenger  for  hire, 
announce  the  correct  doetrine.  The  sum 
which  the  express  company  pays  the  railroad 
company  for  conducting  its  express  busi- 
ness, on  its  cwrs,  over  its  line  of  railway 
is  necessarily,  in  part,  for  the  transporta- 
tion of  the 'express  messenger.  The  express 
messenger  is  not  a  trespasser,  because  he 
is  being  transported  by  the  railroad  com- 
pany under  a  eontraet,  and  for  the  same 
reason  he  is  not  a  llorasee.  He  is  an  em- 
ployee of  the  express  oompany,  and  not  of 
the  railroad  eompany.  If  he  is  not  a  tres- 
passer or  a  licensee,  or  an  employee  of  the 
railroad  company,  he  must  necessarily  be  a 
passenger.  While  the  railroad  company 
could  not  be  compelled  to  enter  into  a  con- 
tract by  which  it  would  receive  into  the  ex- 
press car  the  meseenger  of  the  express  com- 
pany and  thus  transport  him,  still,  when 
he  does  agree  to,  and  does,  receive  him  on 
that  car  for  transportation,  though  his  busi- 
ness is  to  look  after  express  matter,  he  is 
being  transported  for  compensation,  hence, 
as  a  passenger  for  hire.  Fordyce  v.  Jaek- 
son,  66  Ark.  694,  20  8.  W.  623,  697;  Blair 
v.  Erie  R.  Co.  66  N.  Y.  U3,  23  Am.  Rep.  65; 
Brewer  v.  New  York,  L.  E.  &  W.  R.  Co.  124 
N.  Y.  69,  11  L.R.A.  483,  21  Am.  St  Rep. 
647,  26  N.  E.  324;  Kenney  r.  New  York 
0.  A  H.  R.  R.  Co.  125  N.  Y.  422,  26  N.  K. 
626;  Pennsylvania  Co.  t.  Woodworth,  t» 
Ohio  St.  685;  Kentucky  C.  R.  Co.  v.  Thomas, 
79  Ky.  169,  42  Am.  Rep.  208;  Jones  v.  St. 
Louis  S.  W.  R.  Co.  126  Mo.  666,  26  LJtA. 
718.  46  Am.  St.  Rep.  614,  28  S.  W.  883; 
Yeomans  v.  Contra  Costa  Steam  Nav.  Co. 
44  Cal.  71;  Cleveland,  O.  a  &  St.  L.  R.  Co. 
V.  Ketcham,  133  Ind.  346,  19  L.R^  339,  38 
Am.  St.  Rep.  550,  33  N.  E.  116;  Chanber- 
lain  V.  Milwaukee  &  M.  R.  Co.  11  Wis.  238; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Wilson,  79  Tex. 
371,  11  L.R.A.  486,  23  Am.  St.  R^.  345,  IS 
S.  W.  280. 

It  is  said  in  Hutchinson  on  Carrier*,  | 
664:    "It  seems  that,  if  the  pemon  who  !• 
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i<^jiiT«d  by  the  negligence  of  the  employees 
of  the  CBirier  is  lawfully  upon  its  convey- 
anoe,  under  a  contract  which  does  not  make 
him  an  employee  or  servant  of  the  oom- 
paay,  he  will  be  entitled  to  the  same  care 
and  diligence  for  his  safety  as  one  who  is 
strictly  a  passenger.  Thus,  where  one  was 
upon  a  train  as  an  ezpreee  messenger,  car- 
rying express  freight,  under  contract  with 
the  company,  by  which  he  was  entitled  to 
be  carried,,  without  the  payment  of  a  dis- 
tinet  price  for  his  passage,  and  was  injured 
by  the  negligence  of  the  company's  agents 
in  the  management  of  the  train,  or  in  put- 
ting obstructions  in  its  way,  it  was  held 
that  such  messenger  was  entitled  to  the 
same  care  and  circumspection  on  the  part 
of  the  company  and  its  agents  in  his  car- 
riage as  if  he  had  been  traveling  upon  the 
train  as  a  passenger,  who  had  paid  a  dis- 
tinct price  for  his  transportation."  In  3 
Thompson  on  Negligence,  f  2651,  it  ia  said: 
"In  respect  of  the  measure  of  duty  which 
the  carrier  owes  him  and  his  right  of  re- 
covery for  an  injury  happening  through  the 
negligence  of  the  carrier's  servants,  an  ex- 
press messenger  stands  on  the  same  footing 
as  a  United  States  postal  agent.  He  is  on 
the  carrier's  vehicle  lawfully,  and  for  a  con- 
sideration paid  the  company,  and  hk  legal 
rights  are  therefore  those  of  a  passenger 
for  hire."  In  |  1S78,  vo\.  4,  Elliott  on  Rail- 
roads, it  is  said:  "The  courts  have  held 
the  relation  of  carrier  and  passenger  to  ex- 
ist in  oases  of  mail  agents,  or  postal  clerks; 
and  a  similar  rale  k  declared  as  to  express 
meMengers." 

In  the  ease  of  Kentucky  C.  R.  Co.  r. 
Xnomas,  79  Ky.  163,  42  Am.  Rep.  208,  the 
party  killed  by  the  railroad  accident  was 
an  express  messenger,  and  the  court,  in 
speaking  of  the  relation  he  sustained  to  the 
railroad  company,  said:  "That  the  intes- 
tate was  a  passenger  and  entitled  to  the 
privileges  and  subject  to  the  duties  inci- 
dent to  that  relation,  is  not  disputed."  In 
the  case  of  Louisville  &  N.  ^  Co.  v.  King- 
man, 18  Ky.  L.  Rep.  82,  39  S.  W.  264,  this 
court  held  that  a  postal  clerk  carried  by 
a  railroad  company  imder  its  contract  with 
the  government  is  to  be  treated  as  a  pas- 
senger, as  regards  the  liability  of  the  com- 
pany for  injuries  received  by  him  while  be- 
ing thus  carried. 

Having  concluded  that  an  express  mes- 
senger is  a  passenger  for  hire,  the  question 
remains:  What  effect  has  the  contract  in 
question  upon  his  claim  for  damages  re- 
snlting  from  the  alleged  negligence  of  the 
appellee?  Section  1296  of  the  Virginia  Code 
of  1887  reads  as  follows:  "No  agreement 
made  by  a  common  carrier  for  exemption 
from  liability  for  injury  or  loss  occa- 
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sioned  by  Ids  own  neglect  or  misconduct 
shall  be  valid."  Section  196  of  the  Consti- 
tution of  Kentucky  reads  as  follows:  'Vo 
common  carrier  shall  be  permitted  to  eon- 
tract  for  relief  from  its  common-law  lia- 
bility." Thus,  we  have  a  declaration  from 
the  state  of  Virginia,  through  its  legisla- 
ture, and  the  state  of  Kentucky,  through 
its  organic  law,  as  to  their  public  policy 
with  reference  to  the  right  of  a  common 
carrier  to  coatraet  for  relief  from  ite  acta 
of  negligence.  Under  the  Virginia  Code,  a 
common  carrier  cannot  contract  for  exemp- 
tion from  liability  for  injury  or  loss  occa- 
sioned by  its  own  negligence  or  misconduct. 
Neither  under  the  Virginia  Code  nor  the 
Constitution  of  this  state  is  the  contract  in 
question  enforceable,  if  it  is  an  effort  upon 
the  part  of  appellee  to  be  relieved  thereby 
of  liability  to  a  passenger  for  hire  who  is 
alleged  to  have  been  injured  by  its  negli- 
gence, or  that  of  its  agents  or  servants. 
Before  the  enactment  of  the  Virginia  Code 
and  the  adoption  of  the  constitutional  pro- 
vision of  this  state,  such  a  contract  would 
not  have  been  valid  at  common  law  ia 
either  state.  The  nature  of  the  business  of 
the  Adams  Express  Company  and  the  du- 
ties to  be  performed  by  its  messengers,  and 
the  fact  that  the  appellee  conducted  an  in- 
terstate business,  shows  tliat  the  parties 
attempted  to  relieve  themselves  from  lia- 
bility for  negligent  aets  whether  they  oc- 
curred in  Virginia  or  Kentuclcy. 

So  the  parties  to  the  contract  contem- 
plated that  it  should  operate  both  in  Vir- 
ginia and  Kentucky,  and  in  any  other  state 
tlutnig^  wUeh  the  carrier  ran  and  express 
matter  was  carried.  The  alleged  negligent 
act  was  committed  in  Kentucky;  therefore, 
the  cause  of  action  arose  in  this  state,  and 
the  appellee  is  relying  upon  a  contract  that 
was  to  operate  in  Virginia  as  well  as  Ken- 
tucky, for  relief  against  its  alleged  negli- 
gent act.  In  the  ease  of  Cleveland,  C.  C  it, 
St.  L.  R.  Co.  ▼.  Druien,  26  Ky.  L.  Rep.  108, 
66  L.R.A.  275,  80  9.  W.  781,  the  court  had 
under  consideration  the  question  as  to  the 
effect  of  a  contract  made  in  another  state, 
and  to  be  performed  in  part  in  this  state, 
and  which,  if  made  in  this  state,  would 
have  been  against  public  policy;  and  the 
court  said:  "But,  as  to  that  part  of  the 
oontraet  that  is  to  be  performed  in  Ken- 
tuelcy,  it  will  be  read  in  the  light  of  the 
laws  and  Constitution  of  this  state,  and  be 
construed  and  applied  accordingly.  It  will 
be  conclusively  presumed  that  the  parties 
so  intended,  and  that,  therefore,  the  pro- 
vision limiting  the  carrier's  ooinmon-Iaw  lia- 
bility was  not  intended  to  apply  to  that 
part  of  the  shipment  that  was  to  be  per- 
formed here,  for  the  court  will  not  presuma 
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that  the  parties  intended  either  a  vain  or 
illegal  thing.  That  contracts  to  be  per- 
formed partly  in  two  states  will  be  eon- 
strued  according  to  the  laws  of  each  of  the 
states  relating  to  the  portions  to  be  per- 
formed there  respectively,  is  sustained  in 
Bishop  on  Contracts,  {  1394.  If  shipper 
and  carrier,  by  entering  into  the  contract 
beyond  this  state,  could  incorporate  binding 
provisions  in  it,  limiting  the  duties  and  lia- 
bilities of  carriers  in  this  state,  notwith- 
standing the  prohibition  of  the  Constitu- 
tion, it  would  be  to  put  the  bargains  of 
individuals  above  the  organic  laws,  and  to 
substitute  them  for  that  public  policy  ex- 
ercised by  the  state  for  the  best  welfare 
of  the  whole  people  of  an  organized  society. 
This  they  ought  not,  and  will  not,  be  per- 
mitted to  do."  Our  conclusion  is  that  the 
contract  is  not  only  against  the  public  pol- 
icy of  Virginia,  but  also  of  Kentucky.  If 
it  were  valid  under  the  Virginia  Code,  it 
would  not  be  valid  here,  because  the  cause 
of  action  arose  in  this  state,  and  the  con- 
tract was  intended  to  relieve  the  appellee 
from  its  negligent  act  in  Kentucky. 

We  will  consider  briefly  the  claim  of  ap- 
pellee, that,  in  contracting  to  haul  the  mes- 
senger and  goods  of  the  express  company, 
it  wu  not  contracting  as  a  common  carrier, 
but  as  a  private  carrier.  This  position  is 
sustained  by  the  case  of  Baltimore  &  O. 
8.  W.  R.  Co.  T.  Voight,  176  U.  8.  498,  44  L. 
ed.  660,  20  Sup.  Ct.  Rep.  386,  and  the  opin- 
ions of  courts  in  some  other  jurisdictions. 
It  may  be  true  (but  the  question  is  not  be- 
fore us)  that  an  express  company  could  not 
compel  railroad  companies  to  provide  an 
express  car  for  the  transportation  of  its 
messengers  and  packiiges,  but  having  made 
the  contract  and  proceeding  to  execute  it 
by  transporting  the  messenger  and  its  pack- 
ages does  not  deprive  it  of  its  character 
as  a  common  carrier.  It  carries  the  mes- 
senger and  packages  for  hire.  The  railroad 
company  is  a  common  carrier  by  virtue  of 
the  business  it  conducts,  and  not  by  virtue 
of  the  responsibilities  which  may  be  placed 
upon  it  by  law,  or  its  contracts.  The  mere 
fact  that  it  makes  some  special  arrange- 
ment with  some  person  or  company  for  the 
transportation  of  persons  or  property  over 
its  line  in  a  particular  way,  or  under  cer- 
tain conditions,  does  not  deprive  it  of  its 
character  as  a  common  carrier,  or  convert 
it  into  a  bailee  for  hire.  The  case  of  Green- 
wich Ins.  Co.  ▼.  Louisville  &  N.  R.  Co.  112 
Ky.  598,  66  L.R.A.  477,  99  Am.  St.  Rep.  313, 
66  S.  W.  411,  67  S.  W.  16  is  not  in  conflict 
with  the  conclusion  we  have  reached.  There, 
the  contract  under  consideration  was  not  for 
6LJt.A.(N.S.) 


the  transportation  of  passengers  or  goods, 
but  was  a  contract  by  the  railroad  com- 
pany giving  its  permission  to  the  erection 
of  a  building  upon  its  right  of  way  upon 
certain  conditions ;  hence,  the  court  held  the 
contract  was  not  made  with  reference  to  its 
business  as  a  common  carrier.  In  the  case 
of  New  York  C  R.  Co.  v.  Lockwood,  17 
Wall.  359,  21  L.  ed.  634,  the  question  arose 
as  to  the  liability  of  the  railroad  company 
to  a  drover,  who,  under  a  special  arrange- 
ment, rode  upon  a  freight  train  to  look 
after  stock  which  was  being  carried  thereon. 
The  contract  with  the  drover  provided  that 
the  carrier  was  not  to  be  liable  to>  him  for 
injuries  resulting  from  its  negligence,  and 
the  court  said:  "  It  is  argued  that  a  com- 
mon carrier,  by  entering  into  a  special  con- 
tract with  a  party  for  carrying  his  goods 
or  person  on  modified  terms,  drops  his  char- 
acter, and  becomes  an  ordinary  bailee  for 
hire,  and  therefore  may  make  any  contract 
he  pleases;  that  is,  he  may  make  any  con- 
tract whatever,  because  he  is  an  ordinary 
bailee,  and  he  is  an  ordinary  bailee  because 
he  has  made  the  contract.  We  are  tmable 
to  see  the  soundness  of  this  reasoning.  It 
seems  to  us  more  accurate  to  say  that  com- 
mon carriers  are  such  by  virtue  of  their  oc- 
cupation, not  by  virtue  of  the  responsibili- 
ties under  which  they  rest.  Those  respon- 
sibilities may  vary  in  different  countries 
and  at  different  times  without  changing  the 
character  of  the  employment.  The  common 
law  subjects  the  common  carrier  to  insur- 
ance of  tlie  goods  carried,  except  as  against 
the  act  of  God,  or  public  enemies.  The  civil 
law  excepts,  also,  losses  by  means  of  any 
superior  force  and  any  inevitable  accident. 
Yet  the  employment  is  the  same  in  both 
cases.  And  if,  by  special  agreement,  the 
carrier  is  exempted  from  still  other  respon- 
sibilities, it  does  not  follow  that  his  em- 
ployment is  changed,  but  only  that  his  r«- 
sponsibilities  are  changed.  The  theory,  oc- 
casionally announced,  that  a  special  con- 
tract as  to  the  terms  and  responsibilities 
of  carriage  changes  the  nature  of  the  em- 
ployment, is  calculated  to  mislead.  The  re- 
sponsibilities of  a  common  carrier  may  be 
reduced  to  those  of  an  ordinary  bailee  for 
hire,  while  the  nature  of  his  business  ren- 
ders him  a  common  carrier  still.  Is  there 
any  good  sense  in  holding  that  a  railroad 
company,  whose  only  business  is  to  carry 
passengers  and  goods,  and  which  was  cre- 
ated and  established  for  that  purpose  alone, 
is  changed  to  a  private  earner  for  hire  by 
a  mere  contract  with  a  onstomer  whereby 
the  latter  assumes  the  risk  of  inevitable 
accidents  in  the  carriage  of  his  goods?    Sup- 
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poM  the  contract  relates  to  a  single  crate 
of  glass  or  oroclcery,  while  at  the  same  time 
the  carrier  receives  from  the  same  person 
80  other  parcels,  respecting  which  no  such 
eontraot  is  made.  Is  the  company  a  public 
carrier  as  to  the  20  parcels,  and  a  private 
carrier  as  to  the  one?  On  this  point  there 
are  several-  authorities  which  support  our 
view,  some  of  which  are  noted  in  the  mar- 
gin. A  common  carrier  may,  undoubtedly, 
become  a  private  carrier,  or  a  bailee  for  hire, 
when,  as  a  matter  of  accommodation,  or 
special  engagement,  he  undertakes  to  carry 
something  which  it  is  not  his  business  to 
carry.  For  example,  if  a  carrier  of  produce, 
running  a  truck  boat  between  Kew  York 
city  and  Norfolk,  should  be  requested  to 
carry  a  keg  of  specie,  or  a  load  of  expensive 
furniture,  which  he  could  justly  refuse  to 
take,  such  agreement  might  be  made  in  ref- 
erence to  his  taking  and  carrying  the  same 
as  the  parties  chose  to  make,  not  involving 
any  stipulation  contrary  to  law  or  public 
policy.  But  when  a  carrier  has  a  regularly 
established  business  for  carrying  all  or  cer- 
tain articles,  and  especially  if  that  carrier 
be  a  corporation  created  for  the  purpose  of 
the  carrying  trade,  and  the  carriage  of  the 
articles  is  embraced  within  the  scope  of  its 
chartered  powers,  it  is  a  common  carrier, 
and  a  special  contract  about  its  responsi- 
bility does  not  devest  it  of  the  character." 

The  drover  in  this  case  could  have  com- 
pelled the  railroad  company  to  have  ac- 
cepted his  fare  and  transported  him  on  its 
passenger  trains  as  a  passenger,  and  the 
mere  fact  that  it  agreed  to  do  so  on  a 
freight  train  did  not  deprive  him  of  his  re- 
lations to  the  railroad  a«  a  passenger.  The 
express  messenger  could  have  compelled  the 
railroad  company  to  have  accepted  fare  and 
transported  him  upon  a  passenger  train. 
The  mere  fact  that  it  did  so  in  the  express 
car  did  not  deprive  him  of  his  relation  to 
the  railroad  company  as  a  passenger  entitled 
to  all  the  relief  which  the  law  guaranteed 
him.  In  the  case  of  Baltimore  &  O.  8.  W. 
K.  Co.  V.  Voight  the  Supreme  Court  en- 
deavored to  distinguish  that  ease  from  New 
York  C  R.  Co.  V.  Lockwood.  In  our  opin- 
ion tlie  reasoning  in  the  Lockwood  Case  ap- 
plies with  great  force  to  the  case  under  con- 
sideration. Several  of  the  supreme  courts 
of  the  states  have  taken  the  view  of  the 
law  that  we  liave  herein  expressed.  In  our 
opinion,  the  contract  under  ooniiderstion 
is  against  public  policy,  and  not  enforce- 
able. 

The  judgment  is  reveraed  for  prooMdiags 
consistent  vrith  tliis  ojinioa. 
5IJ&JL(NJ3.) 


LOUISIANA  SUPKSHE  COURT. 

JULES  MONNIEB,  Appt., 

▼. 
FABIUS  a  GODBOLD  et  aL 

(lie  La.  — ,  40  So.  604.) 

Officers— liability  of  members  of  board  for 
official  acta. 

A  public  officer  who  is  a  member  of 
a  corporate  body  upon  which  a  duty  rest^ 
cannot  be  held  liable  for  the  neglect  of  duty 
by  Uxat  body.  If  there  be  refusal  to  exer- 
cise the  power  of  such  body,  it  is  the  re- 
fusal of  the  body,  and  not  of  the  individuals 
composing  it.  The  official  action  of  its  dif- 
ferent members  is  merged  into  the  official 
action  of  the  board  itself  as  an  entirety. 

(Monroe,  J.,  dissents.) 

(February  12,  1006.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  CSvil  District  Court,  Division  "C," 
for  the  Parish  of  Orleans  in  defendants' 
favor  in  an  action  brought  to  recover  dam- 
ages for  injuries  alleged  to  have  been  iii- 
fficted  upon  plaintiff  by.  defendants'  refusal 
to  perform  official  acts.    Affirmed. 

Statement  by  Nicholli,  J.: 

Plaintiff  brought  this  suit  for  damages 
against  defendants,  as  members  of  the  state 
board  of  pharmacy,  established  by  act  No. 

Headnote  by  Niohoixs,  J. 


Case  Note. — Liability  of  public  officer  for 
wrongful  act  of  corporate  boeurd  of  which  he 
is  a  member. — The  question  of  the  liability 
of  a  public  officer  for  the  wrongful  act  of  a 
corporate  body  of  which  he  is  a  member  has 
not  often  been  presented  to  the  courts  for 
adjudication,  as  an  extensive  search  has  re- 
vealed no  other  cases  where  the  decision 
turned  upon  that  precise  point  that  tho 
twS  cited  in  Monnieb  v.  Oodbold. 

In  Missouri  it  is  provided  by  law  that  all 
counties,  cities,  towns,  and  school  districts 
making  contracts  for  public  work  of  any 
kind  snail  require  every  contractor  to  exe- 
cute a  bond  with  sufficient  sureties,  condi- 
tioned for  the  payment  of  all  material  and 
labor  furnished  for  the  work  done,  and  giv- 
ing everyone  furnishing  the  same  the  right 
to  sue  thereon  for  his  own  benefit  in  the 
name  of  the  municipality  for  which  the 
work  is  done.  In  Hydraulic  Pressed  Brick 
Co.  V.  School  District,  79  Mo.  App.  668, 
where  it  was  sought  to  make  the  directors 
of  the  defendant  school  district  liable  for 
the  price  of  brick  used  in  the  construction 
of  a  school  building  for  the  district  because 
they  had  failed  to  require  the  contractor 
engaged  in  the  construction  of  the  building 
to  furnish  tl»e  bond  as  required  by  the  above 
statute,  it  was  held  that  this  statute  named 
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66,  p.  74,  of  tbe  general  asaembly  of  the 
year  1888.  He  daims  the  sum  of  $3,884  for 
attorney's  feei  and  losses  in  business,  and 
exemplary  damages  from  defendants  in  so- 
lido,  by  reason  of  their  refusal  to  register 
as  a  pharmacist  tinder  the  act  mentioned, 
without  examination,  or  the  exhibition  of 
a  diploma,  until  ordered  to  do  so  by  the 
judgment  of  the  supreme  court  in  the  suit 
of  State  ex  rel.  Monnier  ▼.  Board  of  Pliar- 
macy,  110  La.  99,  84  So.  169. 

Plaintiff  alleged  that  defendants,  as  mem- 
bers of  the  board,  voted  in  favor  of  the  said 
action  taken  by  it.  He  avers  that  the  ac- 
tion of  the  defendants  in  so  doing  was  tor- 
tious, wilful,  and  malicious. 

Defendants  set  up  various  exceptions, 
such  as  no  cause  of  action  and  the  prescrip- 
tion of  one  year.  They  pleaded  the  gen- 
eral issue,  and  averred  that  their  action 
was  under  and  by  virtue  of  a  resolution  of 
the  board  adopted  in  189S,  and  that  the  then 
attorney  general  of  the  state  advised  them 
that  in  his  judgment  the  resolution  was 
within  the  power  of  the  board. 

There  was  judgment  in  the  district  ooiut 
fai  favor  of  the  defsndants,  and  plaintiff  ap- 
pealed. 

Messrs.  Miller,  Dnfonr,  ft  Dnfonr  for  ap- 
pellant. 

Messrs.  Richardson  &  Souli,  Rice  &  Hont- 
gomery,  and  Henry  L.  Garland  for  appellees. 

A  sufficient  abstract  of  tbe  briefs  appears 
in  the  opinion. 

Mcholla,  J.,  delivered  the  opinion  of  the 
eonit: 

The  positions  talcen  by  plaintiff,  as  shown 
by  the  brief  filed  on  his  behalf,  were: 

(1)  A  mistalce  as  to  his  duty  and  honest 
intention  will  not  excuse  a  public  oflScer 
who  neglects  or  refuses  to  do  a  ministerial 
act  which  the  law  requires  absolutely  to  be 
done  by  him.  23  Am.  &  Eng.  Ena  Iaw, 
p.  377. 

A  public  officer  depriving  one  of  his  legal 
rights,  tlirough  "novel,  but  unsound,  prind- 


ples,"  cannot  claim  to  be  acting  in  good 
faith.  All  the  more  is  he  liable  when  tli« 
highest  law  officer  in  the  state  advises  liim 
tliat  his  action  is,  at  best,  doubtfuL  The 
act  complained  of  was  a  continuous  one. 
The  plea  of  prescription  of  one  year  does 
not  apply.  Drews  v.  Williams,  SO  La.  Ann. 
679,  23  So.  897. 
And  those  urged  by  the  defendants  were: 

(1)  When  the  defendants  in  a  suit  for 
damages,  being  public  officers  acting  in  the 
conscientious,  even  if  mistaken,  discharge  of 
their  duties,  under  the  advice  of  competent 
counsel  and  of  the  liighest  law  officer  of  the 
state,  are  admittedly  without  malice,  they 
cannot  be  made  liable  in  damages  as  tor  a 
tort. 

(2)  A  plaintiff,  an  admitted  violator  of 
the  law,  now  invoked  by  him  for  fourteen 
years,  lacks  dean  hands  for  recovery  of 
damages  against  those  charged  with  its  ex- 
ecution, who  conscientiously,  even  though 
mistakenly,  but  on  the  highest  legal  advice, 
refuse  his  claim  for  registry  thereunder. 

(3)  Damages  can  be  recovered  only  when 
the  act  complained  of  is  the  proximat* 
cause.    Brice  v.  Jones,  6  La.  Ann.  636,  63ft. 

(4)  Attorney's  fees,  if  recoverable  at  all 
from  the  opposite  party,  are  not  so  where 
the  party  has  acted  in  good  faith,  except  ia 
oertain  cases  specified  in  law. 

(6)  The  prescription  of  one  year  from 
the  date  of  the  alleged  wrong  is  the  pre- 
scription applicable  to  the  cause  at  bar. 
Talle  V.  De  Monasterio,  48  La.  Ann.  123B, 
20  So.  687;  Edwards  v.  Turner,  6  Rob.  (La.) 
382;  Grow  v.  Manning,  46  La.  Ann.  1227,  14 
So.  122;  Brown  v.  Clingman,  47  La.  Ann.  26, 
16  So.  664. 

It  was  the  duty  of  the  plaintiff  to  have 
done  everything  in  liis  power  to  minimize 
the  damages  resulting  (if  any)  from  the 
situation.  Levy  v.  Carondelet  Canal  &  Kav. 
Co.  34  La.  Ann.  180;  Tardos  v.  C^iioago,  St. 
L.  &  N.  O.  R.  Co.  36  La.  Ann.  16;  Beers  T. 
Board  of  Health,  36  La.  Ann.  1132,  48  Am. 
Rep.  266;  Factors'  St,  T.  Ins.  Ool  ▼.  Werleia, 
42  La.  Ann.  1046,  II  L.R.A.  361,  8  So.  435. 


"the  county,  the  city,  the  town,  and  the 
school  districts  as  distinct  and  separate  en- 
tities, on  each  of  which  the  duty  u  imposed 
to  require  that  the  bond  be  given  when  it, 
in  its  corporate  capadty,  £m  contracted 
for  the  erection  of  a  public  building.  It  is 
to  these  corporations,  and  not  to  living  per- 
sons tlirough  whom  they  manifest  their  will 
and  power,  that  the  legislature  has  spolcen; 
and  when  tlie  contract  for  the  erection  of 
the  sdiool  building  was  let  by  the  school 
district  of  Eirkwood,  it  became  its  duty  to 
require  the  contractor  to  give  the  bond;  the 
duty  was  a  corporate  one,  and  the  failure  to 
perform  this  duty  was  the  negligence  of  the 
corporation,  and  not  of  the  individuals  who 
composed  the  board  of  directors  of  the  dis- 
5LiLA.(K.a) 


trict.  In  the  letting  of  the  contract,  and  in 
f*eir  failure  to  take  the  bond  of  the  con- 
tractors, the  directors  did  not  act  as  in- 
dividuals engaged  in  the  enterprise  of  erect- 
ing a  building,  but  as  a  board  of  diieotora 
through  which  the  school  district  manifested 
its  will." 

In  Bassett  v.  Fish,  76  N.  Y.  303,  where  it 
was  sought  to  hold  tnutees  of  a  school  dis- 
trict personally  liable  for  injuries  to  a 
school-teacher  caused  by  the  negligent  re- 
pair of  a  floor  in  tlie  schoolhouse,  tlie  unani- 
mous decision  of  the  court  was  that  there 
could  be  no  individual  liability.  The 
grounds  of  their  dedsion  are  set  torOk  in 
fuU  in  the  opinion  gb^r^^  ^^  GoOgle 
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The  items  of  tUmageB  claimed  by  the 
plaintiff  are  set  out  in  a  bill  annexed  to 
plaintiff's  petition  as  follows: 

Attorney's  fees  for  the  histitntion 
and  prosecntion  of  suit  No.  67,- 
743,  the  sum  of $1,000  00 

The  costs  of  printing  briefs  filed 
in  supreme  court  in  said  suit 
No.  67,743 14  60 

Expenses  paid  by  phUntiif  to  oom- 
petent  persons,  pharmacists, 
druggists,  or  apothecaries,  at ' 
different  times,  to  supply  and 
fin  plaintiff's  position  as  phar* 
macifit  in  Robin's  pharmacy, 
where  he  was  employed  from 
beginning  of  said  suit,  including 
also  the  board  of  said  respective 
parties,  which  was  a  part  of  the 
oompensation  or  pay  for  said 
place,  all  as  is  shown  in  detail 
as  to  dates,  names,  and  amounts, 
etc,  in  statement  filed  as  part 
hereof,  the  sum  of 616  2S 

Amount  of  actual  loss  of  salary 
and  board  which  plaintiff  would 
liaTe  earned  had  he  been  in  the 
actual  pursuit  dt'  his  occupation 
or  employment  in  said  place, 
during  pendency  of  said  suit,  at 
a  salary  of  (30  per  month,  and 
his  board  and  lodging  which  ha 
would  have  had,  had  he  been 
able  to  discharge  the  duties  of 
said  position,  $20.00,  or  $60.00 
per  month,  for  all  of  which  h» 
lost  by  reason  of  the  acts  and 
conduct  of  said  defendants..'..        610  26 

Actual  loss  and  damages  resulting 
from  the  uneasiness,  anxiety, 
and  distress  of  mind  caused  to 
petitioner  by  the  aforesaid  wil- 
ful, unlawful/  and  malicious 
acts  and  conduct  of  defendants, 
which  were  in  flagrant  contempt 
of  the  law 1,000  00 

Punitory  or  exemplary  damages 
for  which  eadi  one  of  the  de- 
fendants in  this  suit  should  be 
condemned  to  pay  for  their  wil- 
ful, malicious,  and  unlawful 
acts  and  conduct  in  the  premises    1,000  00 


$4,047  00 

The  district  court  assigned  the  following 
reasons  for  its  judgment:  "The  evidence 
in  this  case  failed  to  establish  any  maUee 
on  the  part  of  the  board  of  pharmacy  at 
the  time  when  they  refused  to  register  the 
plaintiff.  On  the  contrary,  it  shows  that 
they  acted  on  the  advice  of  two  attorney 
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generals  of  the  state  and  of  spedal  coun- 
sel. However  erroneous  that  advice  might 
have  been,  and  however  mistaken  they  were, 
I  am  not  of  the  opinion  that  they  are  lia- 
ble in  damages  for  their  action.  Public  of- 
ficers who,  in  good  faith  and  in  acting  in 
the  line  of  their  duties,  honestly  mistake 
the  extent  of  their  powers  and  the  nature 
of  their  duties,  are  not  liable  for  the  dam- 
ages eaused  by  them  in  the  honest  discharge 
of  those  duties,  however  mnch  they  may 
be  in  error. 

"Judgment  for  defendants." 

The  act  for  the  violation  of  whose  provi- 
sions in  his  favor  plaintiff  relies  on  is  act 
No.  06,  p.  74,  of  1888,  entitled:  "An  Act 
to  Regulate  the  Practice  of  Pharmacy,  to 
Regulate  the  Sale  of  Compounded  Med- 
icines, Drugs,  Preparations,  and  Prescrip- 
tions, to  Regulate  the  Sale  of  Poisons,  to 
Create  a  State  Board  of  Pharmacy  and  to 
R^fulate  the  Fees  and  Emoluments  Thereof, 
to  Prevent  the  Practice  of  Pharmacy  by  Un- 
authorized Persons,  and  to  Provide  for  the 
Trial  and  Punishment  of  Violators  of  the 
Provisions  of  This  Act  by  Pine  or  Impris- 
onment." 

The  1st  section  of  the  act  provides  that 
it  shall  hereafter  be  unlawful  for  any  other 
than  a  registered  pharmacist  to  compound 
medicines,  drugs,  or  chemicals,  or  to  insti- 
tute or  conduct  any  apothecary  or  drug  store 
or  pharmacy  shop  for  compounding  drugs, 
medicines,  or  chemicals,  or  for  any  person 
to  be  employed  therein,  or  placed  in  charge 
thereof,  for  the  purpose  of  compoimding 
drugs  or  chemicals  under  prescriptions  or 
otherwise. 

The  2d  section  provides  that  any  person 
twenty-one  years  of  age  shall  be  entitled  to 
registration  as  a  duly  registered  pharmacist 
on  exhibiting  to  the  board  of  pharmacy  a 
diploma  from  any  college  or  school  of  phar- 
macy, in  Europe  or  America,  of  good  and 
respectable  standing,  the  status  of  the  in- 
stitution as  to  respectability  and  standing 
to  be  judged  and  approved  by  said  board, 
together  with  the  affidavit  of  the  applicant, 
stating  his  age,  nativity,  and  that  he  is  the 
bona  fide  holder  of  the  diploma,  and  the 
person  named  therein,  and  that  he  is  a 
regular  graduate  or  alumnus  of  said  insti- 
tution; or,  in  case  that  said  applicant  shall 
produce  no  diploma  as  hereinabove  set  forth, 
it  shall  be  sufficient  for  him  to  present  an 
affidavit  that  he  has  had  four  years'  prac- 
tical experience  in  the  manipulation  and 
compounding  of  physicians'  prescriptions 
under  the  supervision  of  a  registered  phar- 
macist who  shall  also  attest  the  truth  of 
the  said  affidavit  by  swearing  thereto,  if 
said  registered  pharmacist  be  alive  and  resi- 
dent in  the  state  of  Louisiana,  and  said  af- 
30 


4M 


LOUISIANA  SUPREME  COURT. 


Fte, 


fidavit  Bhall  aet  forth  the  age  of  the  appli- 
cant, the  place  of  his  nativity,  and  when  and 
where  he  has  practised  pharmacy,  said  af- 
fidavits to  be  preserved  on  file  by  the  board 
of  pharmacy  as  a  part  of  its  records. 

The  3d  section  provides  that  the  foregoing 
provisions  of  tliis  act  shall  not  apply  to  or 
affect  any  person  who  shall  be  engaged  in 
the  actual  preparation,  compounding,  and 
dispensing  of  medicines  or  drugs  and 
apothecary  business  as  proprietor  of  the 
same,  or  as  qualified  assistant  therein,  at 
the  time  of  the  passage  of  this  act,  except 
in  so  far  as  relates  to  registration  and  fees 
provided  in  S  6-  .A  qualified  assistant  en- 
gaged in  the  business  at  the  time  of  the 
passage  of  this  act  is  one  who  has  not  had 
less  tlian  two  years'  practical  experience  in 
the  preparations,  compounding,  and  dispen- 
sing of  medicines  or  drugs  in  the  drug  and 
apothecary  bunness.  All  other  actual  as- 
sistants actually  engaged  in  the  business  at 
the  time  of  the  passage  of  this  act  shall, 
upon  the  completion  of  a  like  term  of  two 
years'  experience,  be  entitled  to  registration 
as  qualified  assistants  without  examination; 
provided  that  nothing  contained  in  this  act 
shall,  in  any  manner  whatever,  interfere 
with  the  business  of  any  registered  practi- 
tioner of  medicine,  mor  in  any  way  prevent 
him  from  administering  or  supplying  his  pa- 
tients with  such  drugs  and  medicines  as  he 
may  deem  fit  and  proper,  nor  shall  it  inter- 
fere with  the  making  and  dealing  in  pro- 
prietary medicines,  popularly  called  "pat- 
ent" medicines,  nor  prevent  storekeepers 
from  dealing  in  and  selling  the  commonly 
used  standard  medicines  and  poisons,  if  all 
such  standard  medicines  and  medicines  in- 
cluded in  this  section  conform  in  all  re- 
spects to  the  requirements  of  i  7.  Nor  shall, 
this  act  apply  to  any  planter  furnishing 
medicines  to  hands  in  his  employment  or 
leasing  lands  from  him. 

The  4th  section  provides  that,  in  case  the 
board  of  pharmacy  shall  have  reason  to 
doubt  the  truth  of  the  allegations  of  any 
afiSdavit  made  imder  the  provisions  of  the 
foregoing  section,  it  shall  have  the  right  to 
examine  into  and  hear  evidence  thereon,  and, 
if  convinced  of  the  falsity  thereof,  it  shall 
have  the  right  to  refuse  registration,  sub- 
ject to  the  right  of  the  applicant  to  appeal 
to  the  courts  by  mandamus;  provided  that 
false  swearing  in  an  afiidavit  hereinbefore 
mentioned  shall  be  deemed  perjury,  and  lia- 
ble to  pimishment  as  in  other  cases  under 
existing  laws. 

The  6th  section  provides  that  the  governor 
•hall  appoint  the  board  of  pliarmacy,  con- 
sisting of  nine  reputable  practising  pharma- 
cists doing  business  in  the  state,  who  shall 
serve  for  four  years  from  the  date  of  their 
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appointment  Any  vacancy  shall  l«  filled 
for  the  unexpired  term  by  the  governor's 
appointment.  Said  board  shall  elect  a  pres- 
ident and  an  officer  to  be  known  as  the  sec- 
retary and  treasurer,  and,  in  addition  to  its 
duties  in  holding  examinations  and  granting 
certificates,  it  shall  report  to  the  prosecuting 
officer  of  the  state  of  Louisiana  all  persons 
violating  the  provisions  of  this  act.  It  shall 
report  annually  to  the  governor  of  the  state, 
upon  the  condition  of  pharmacy  in  the  state, 
any  recommendations  for  the  improvement 
of  its  practice,  as  well  as  a  record  of  the 
proceedings  of  the  board  during  the  year, 
and  the  names  of  all  pharmacists  duly  regis- 
tered under  this  act;  and  the  fees  collected 
under  the  provisions  of  this  act  shall  be  ap- 
plied to  the  payment  of  the  expenses  of  the 
board,  in  such  manner  as  it  shall  direct. 

The  8th  section  provides  that  any  person 
offending  against  any  provisions  of  this  act 
shall  be  deemed  guilty  of  a  misdemeanor 
against  the  state  of  Louisiana,  and  shall  be 
prosecuted  before  any  court  of  criminal 
jurisdiction,  and,  if  adjudged  guilty,  shall 
pay  a  fine  of  not  less  than  $60,  nor  more 
than  $100,  and  in  default  of  payment  there- 
of shall  be  imprisoned  in  the  parish  jail  for 
not  more  than  thirty  days. 

On  the  trial  of  the  case  plaintiff  intro- 
duced in  evidence  the  judgment  of  the  su- 
preme court,  entitled  State  ex  reL  Monnier 
V.  Board  of  Pharmacy,  reported  in  110  La. 
99,  34  So.  169,  affirming  that  of  the  district 
court,  which  commanded  the  board  of  pluir- 
macy,  through  its  proper  officers,  to  regis- 
ter the  relator  (Jules  Monnier)  «8  a  pliar- 
macist,  and  to  issue  him  a  certificate  of  said 
registration  in  accordance  with  the  terms 
and  provisions  of  act  No.  60,  p.  74,  of  1888. 

On  the  trial  of  the  mandamus  case  the  re- 
lator, Monnier,  introduced  in  evidence  a 
letter  signed  by  the  secretary  of  the  board, 
dated  August  4,  1901,  saying:  "Your  appli- 
cation for  registration  by  virtue  of 
having  had  experience  prior  to  .  .  . 
[the  act  of]  1886  was  presented  to  the 
committee  on  examination  at  their  meeting 
August  2d,  and  the  same  was  referred  to 
the  board  for  action.  The  board  bad  previ- 
ously ruled  that  experience  prior  to  the  act 
would  not  be  taken  as  sufficient  to  register 
a  man  without  examination." 

This  letter  was  followed  by  another  of 
date  December  2d,  saying :  "That  at  a  meet- 
ing of  the  board  of  pharmacy,  held  Not. 
30th,  1001,  your  application,  showing  experi- 
ence in  the  manipulation  and  compounding 
of  physicians'  prescriptions  from  the  years 
1882  to  1888,  was  presented  to  the  board, 
and  you  were  refused  a  certificate." 

The  mandamus  proceeding  instituted  by 
Monnier  was  filed  «n  the  iSth/of-May,  1902. 
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It  was  decided  againat  the  board  of  phar- 
macy, charging  it  with  violation  of  a  minis- 
terial duty  imposed  upon  it  by  law.  An  al- 
ternative writ  of  mandamus  and  service  of 
the  writ  was  made  upon  ¥.  C.  Godbold,  its 
secretary  (the  president  of  the  board  [P.  L.  - 
Vioton]  being  then  absent  from  the  city), 
on  the  I4th  of  May.  The  board  of  pharmacy 
answered  the  petition  and  defended  the  suit. 
The  judgment  of  the  supreme  court  affirm- 
ing the  judgment  of  the  district  court  was 
rendered  on  March  30,  1903. 

The  present  proceeding  was  filed  on  the 
17th  of  July,  1903.  The  date  of  the  service 
of  the  petition  is  not  shown  in  the  record. 

The  evidence  shows  that  the  plaintifi  had, 
for  many  years  before  the  institution  of  the 
mandamus  suit,  been  carrying  on  business  in 
the  drug  store  of  Robin;  under  the  circum- 
stances .under  which  he  claimed  registration 
at  the  hands  of  the  board,  he  was  at  no  time 
threatened  with  prosecution;  tluit,  when 
stopped  acting  in  the  particular  manner  he 
had  been  acting,  he  did  so  on  the  advice  of 
oounseL 

On  the  20th  day  of  May,  1902,  plaintiff's 
then  employers  (Couret  &  Company)  wrote 
to  him  as  follows:  "We  regret  to  inform 
you  that,  pending  your  suit  v.  The  State 
Board  of  Pharmacy,  for  a  certificate  of  regis- 
tration, we  will  be  unable  to  retain  you  in 
our  employ  from  and  after  the  1st  of  June 
next.  We  would  add,  however,  that  should 
you  desire,  in  order  to  insure  your  position 
on  the  termination  of  your  suit,  which  we 
have  reason  to  believe  will  be  decided  in 
your  favor,  we  will  agree  to  retain  you,  pro- 
vided you  will  at  all  times  when  on  duty 
have  a  registered  pharmacist  present,  whose 
duty  it  will  be  to  prepare  and  sign  all  pre- 
scriptions which  may  be  presented,  to  be 
subject  to  our  approval,  and  at  your  expense. 
Trusting,"  etc. 

The  testimony  discloses  that  the  employ- 
ment of  the  plaintiff  by  Couret  ft  Company 
continued  throughout  the  pendency  of  the 
mandamus  suit,  he  receiving  the  same  re- 
muneration as  he  had  before,  but  that  Mr. 
Jules  Benezach,  a  regular  pharmacist,  was 
taken  into  the  store,  receiving  the  same 
remuneration  which  plaintiff,  Monnier,  was 
receiving.  Couret  claims  that  Benezach  was 
employed  by  Monnier  with  money  that  they 
(Couret  &  Company)  loaned  to  Monnier; 
that  in  representation  of  the  loan  Monnier 
executed  in  his  favor  two  promissory  notes, 
one  dated  May  1,  1903,  for  $381,  with  S  per 
cent  interest  from  November  24,  1902,  until 
paid,  payable  on  demand  to  the  order  of 
Couret  &  Company,  the  second  one  dated 
March  13,  1905,  for  $73,  with  interest  at  8 
per  cent  from  date,  similarly  payable,  both 
notes  secured  by  pledge  of  the  daim  of  Mou- 
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nier  for  damages,  costs,  etc.,  against  the 
Louisiana  board  of  pharmacy. 

Mr.  Couret  in  his  testimony  declared  that 
Monnier  had  never  left  their  employ,  and 
that,  had  he  not  let  Monnier  go  on,  they 
(Couret  &  Company)  would  not  have  had 
the  drug  store,  because  he  was  familiar  with 
the  trade  and  had  the  trade,  because  he  was 
there  twenty  or  twenty-five  years,  and  wit- 
ness (Couret)  knew  nothing  about  the  drug 
business.  There  was  testimony  going  to 
show  that  there  was  understanding,  never 
withdrawn,  that  pending  the  mandamus  suit 
Monnier  would  not  be  interfered  with,  and 
that  that  suit  was  an  amicable  one  for  the 
purpose  of  testing  the  actually  existing 
rights  of  the  parties. 

Before  examining  the  question  of  dam- 
ages, we  will  direct  our  attention  to  the 
legal  questions  involved,  especially  as  to 
whether  the  members  of  t&e  board  of  phar- 
macy were  ever  liable  individually  in  the 
premises. 

We  may  say  at  the  outset  that  while  the 
action  of  the  boivYd  of  pharmacy  was  with- 
out legal  authority,  as  was  decided  by  this 
court  in  the  mandamus  proceeding,  it  is  es- 
tablished by  the  evidence  that  neither  the 
board  nor  any  of  the  members  acted  ma- 
liciously in  the  premises.  On  the  contrary, 
we  think  the  board  and  members  acted  in 
good  faith,  under  the  belief  that  what  they 
did  was  within  their  powers,  and  that  what 
was  done  was  in  aid  of  a  proper  enforcement 
of  the  law  under  which  tney  were  appointed. 
We  think  it  is  recognized  by  jurisprudence 
that  "public  officers  who  are  intrusted  by 
law  with  the  exercise  of  judgment  and  dis- 
cretion, and  who  are 'for  this  reason  some- 
times denominated  quasi  judicial  officers,  are 
eertidnly  not  liable  to  a  person  injured  as 
the  result  of  the  exercise  of  their  judicial 
or  discretionary  powers,  if  the  acts  com- 
plained of  are  done  within  the  scope  and 
jurisdiction  and  authority,  and  without  wil- 
fulness, malice,  or  corruption."  In  some 
cases  the  rule  has  been  laid  down  more 
broadly,  and  it  is  said  that  no  public  officer 
is  responsible  in  a  civil  suit  for  a  judicial 
determination,  however  erroneous  it  may  be, 
and  however  malicious  or  corrupt  the  motive 
which  produced  it,  so  long  as  he  does  not 
transcend  the  limits  of  his  authority.  The 
majority  of  the  cases,  however,  upon  the 
subject,  do  not  carry  the  rule  of  exemption 
from  liability  to  this  extent.  23  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  27,  title  "Public  Of- 
ficers." 

The  officer  must  have  jurisdiction  of  the 
subject-matter,  and  he  must  also  keep  with- 
in the  limits  of  the  power  conferred  on  him. 
Where  the  circumstances  of  the  case  are  such 
aa  to  render  the  officer  liabl«~1ie 
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lieved  from  responsibility  by  reason  of  mis- 
take and  honest  intention.  Wilfulness  or 
malice  need  not  be  shown;  but,  where  he 
acts  in  good  faith  without  malice,  he  is  not 
liable  for  exemplary  damages.  He  is  liable 
only  for  compensatory  damages.  In  some 
jurisdictions  the  right  of  action  is  held  con- 
fined to  cases  where  the  services  are  not 
gratuitous  or  coerced,  but  voluntary  and  at- 
tended with  compensation.  In  a  large  ma- 
jority of  the  cases  the  rule  of  liability  is 
stated  without  this  limitation.  See  23  Am. 
&  Bug.  Enc.  Law,  p.  378.  Judges  of  courts 
are  sometimes  held  liable  for  their  acts.  In 
the  cases  of  Grider  v.  Tally,  77  Ala.  422,  54 
Am.  Rep.  65,  and  Hudgins  v.  State  (Ala.) 
39  So.  717,  the  supreme  court  of  that  state 
held  a  probate  judge  who  refused  a  license 
to  retail  spirituous  liquors,  when  acting  min- 
isterially, liable  for  his  acts;  the  applicant 
for  the  license  having  fully  complied  with 
all  the  statutory  requirements.  In  that  de- 
dsiou  the  court  defines  what  is  meant  by 
acting  ministerially.  The  question  of  de- 
fendants' acts  in  this  particular  case  rests 
back  of  the  g^eral  rule  upon  a  special  state 
of  facts.  There  were  members  of  a  state 
board,  a  body  politic,  upon  which  was 
thrown'  by  law  the  duty  of  granting  cer- 
tificates to  applicants.  We  are  to  inquire 
whether,  under  the  law,  the  members  of  the 
board  are  liable  individually  for  the  neglect 
«f  its  duty  by  that  body.  In  the  American 
&  English  Enoydopeedia  of  Law,  under  the 
title  referred  to,  it  laid  down  that,  if  there 
is  any  neglect  to  exercise  the  powers  or 
means  of  that  body,  it  is  the  neglect  of  the 
body,  and  not  of  the  individuals  composing 
it.  Hydraulic  Press  Brick  Co.  v.  School  Dis- 
trict, 79  Mo.  App.  665,  and  Bassett  v.  Fish, 
75  N.  Y.  303,  are  cited  in  support  of  that 
position. 

In  this  connection,  it  is  stated  that,  when 
an  authority  to  do  an  act  of  a  public  nature 
is  conferred  by  law  upon  a  body  or  board  of 
officers,  one  of  such  body  or  board  cannot, 
independently  of  the  others,  and,  without 
the  concurrence  of  them  or  some  of  them, 
exercise  such  authority. 

Under  the  statute  of  1888  the  board  of 
pharmacy  was  created  a  body  politic  as  a 
state  agency.  The  duties  required  by  the 
act  to  be  performed  are  public  duties,  to  be 
exercised  for  the  interest  of  the  public.  The 
statute  named  the  board  as  the  entity  which 
is  to  perform  the  duty,  and  not  the  living 
persons  holding  membership  in  it.  The  du- 
ties referred  to  are  corporate,  not  individual, 
duties. 

No  particular  officer  of  the  board  is  point- 

,  ed  out  by  the  statute  as  having  executive 

powers,  and  the  record  does  not  show  that 

the  board  itself  has  delegated  them  to  a  par- 
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ticular  person.  No  sueh  power  «r  duty  is 
thrown  upon  the  secretary.  It  is  a  difficult 
matter  to  obtain  the  consent  of  citizens  to 
step  aside  from  matters  in  which  they  ar« 
personally  concerned  and  take  upon  them- 
selves without  remuneration  those  duties  in 
which  they  have  no  interest  greater  than 
that  of  their  fellow  citizens;  and  to  charge 
them  with  personal  responsibility  for  acts 
of  the  whole  board,  where  they  are  dis- 
charging their  duties  conscientiously,  will 
greatly  add  to  the  difficulty  of  the  situation. 
We  are  reluctant  to  bring  about  this  result, 
unless  compelled  to  do  so  by  imperative  law 
and  precedent.  We  have  given  this  subject 
our  best  consideration.  In  the  examination 
of  the  question  we  have  not  overlooked  ar- 
ticle 443  of  the  OivU  Code. 

Article  448  declares  that  a  oorporation 
cannot  commit  the  crime  of  treason  or  any 
other  crime  or  offense  in  its  corporate  ca- 
pacity, although  its  members  may  be  guilty 
of  those  crimes  in  their  individual  capacity. 

This  article  evidently  refers  to  crimes  or 
offenses  which  it  is  impossible  to  reach  and 
punish  through  the  corporation  itself,  and 
does  not  apply  to  civil  responsibility  of  the 
members  of  the  oorporation  for  acts  for 
which  judgment  could  be  rendered  against 
the  property  of  the  corporation  by  writs  of 
fl.  fa.  or  of  distringas.  As  said  by  the  court 
of  appeals  of  New  York  in  Bassett  v.  Fish: 
"It  is  true  that  if  any  one  of  the  defendants 
[members  of  tte  oorporation]  had  done  a 
wrongful  aet,  wilfully  or  negligently,  upon 
the  premises  of  the  district,  from  whence  in- 
jury came  to  teacher  or  scholar,  he  wonld 
ordinarily  be  liable;  but  not  because  he  was 
a  trustee  or  a  member  of  the  board  of  edu- 
cation, but  because  he  was  the  person  doing 
the  act.  So  it  may  be  that  if  one  of  them 
had  been  duly  eliarged  by  the  corporate  body 
as  its  agent  or  servant,  distinct  from  his 
relation  as  a  corporator,  with  duty  and  re- 
sponsibility, the  neglect  of  wliich  brought 
damage  to  another,  he  would  be  liable  as  a 
private  person  therefor.  For  generally  the 
servant  or  agent  will  be  liable,  as  well  as 
the  superior  of  him,  for  his  neglect  of  duty. 
But  it  is  not  se«i  how  a  member  of  a  cor- 
porate body,  upon  whidt  body  a  daty  rests, 
can  be  held  individually  liable  for  the  neg- 
lect of  its  duty  by  that  body.  There  ia 
no  dttty  upon  him  to  act  individually.  His 
duty  is  as  a  oorporiator,  and  it  is  [his  duty] 
to  aet  in  the  oorporation  in  the  way  pre- 
scribed for  its  action  and  by  the  nse  of  its 
powers  and  means.  And,  if  there  is  neglect 
to  exert  its  powers  or  all  its  means,  it  is 
the  neglect  of  the  body,  and  not  of  the  in- 
dividuals composing  it.  Hence  we  are  un- 
able to  find  reason  for  upholding  the  judg>' 
meat  against  those  «f  the  defendants  who 
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were  not  personally  charged  by  the  corpo- 
rate body  with  a  duty  as  its  agent  or  serv- 
ant." 

In  the  case  before  na  the  act  complained 
of  was  not  one  of  commission,  but  of  omis- 
sion (  a  refusal  to  grant  a  certificate),  and 
the  action  or  nonaction  of  the  corporate 
body  was  one  with  which  the  defendants 
were  connected  exclusively  in  their  positions 
as  members  of  the  board.  '  Nothing  which 
they  did  or  could  do,  simply  ••  individuals, 
could  alter  the  situation.  As  individuals, 
they  were  strangers  to  the  act  complained 
of.  The  official  action  of  the  different  mem- 
bers became  merged  in  the  ultimate  action 
of  the  board  itself  as  &n  entirety. 

The  judgment  is  correct,  and  it  it  hereby 
affirmed,  with  costs. 

Monroe,  J.,  dissents. 


■ASSACHXrSBTTS  StTPKXMX  JUDiaAL 
COURT. 

JOHNSON  J.  SIPLBY, 

V. 

ALBERT  STICKNEY. 

(190  Maa».  43,  73  N.  E.  226.) 

Hutei— wilful  default  of  servant— wager 

The  wilful  default  of  the  manager  of 
ft  form  to  submit  accurate  accounts  to  his 
employer  as  required  by  his  contract  de- 
prives him  of  his  right  to  recover  his  stip- 
ulated wages,  although  it  results  in  ao  in- 
Iniy  to  the  employer. 


(January  2,  1906.) 


EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Berkshire  Coun- 
ty  made  during  the  trial  of  an  action 
brought  to  recover  wages  alleged  to  be  due 
and  unpaid,  which  resulted  in  a  verdict  in 
plaintiff's  favor.    Sustained. 

The  facts  are  stated  in  the  opinioA. 

Messrs.  Hnrlbnrt,  Jones,  &  Cabot  and 
Brooks  &  Hamilton,  for  defendant: 

Where  there  has  been  an  intentional  fail- 
ure to  perform  services  required  by  the  con- 
tract, the  employee  is  precluded  from  recov- 
ery although  he  may  have  rendered  services 
which  are  of  value  to  his  employer;  and  it  is 
immaterial  whether  such  intentional  fail- 
ure to  perform  the  contract  of  hiring  re- 
sulted in  pecuniary  loss  to  the  employer. 

Faxon  v.  Mansfield,  2  Mass.  147 ;  Stark  v. 
Parker,  2  Pick.  267,  13  Am.  Dec.  425; 
Olmstead  v.  Beale,  19  Pick.  628;  Snow  v. 
Ware,  13  Met.  42;  Gleason  v.  Smith,  9  Cush. 
484,  67  Am.  Dec.  62;  Veazie  v.  Hosmer,  11 
Gray,  3S6;  Reed  v.  Scituate,  7  Allen,  141; 
Homer  v.  Shaw,  177  Mass.  6,  68  N.  £.  160. 

Mr.  A.  Chalkley  (^llins,  for  plaintiff: 

When  *  default  is  in  something  that  is 
not  vital  and  is  susceptible  of  compensation 
in  damages,  the  contract  is  not  discharged, 
although  an  offart  will  be  allowed  for  the  ex- 
tent  of  the  injury  occasioned  by  the  breaches. 

Hair  v.  Barnes,  26  IlL  App.  680;  8  Am.  ft 
Eng.  Eno.  Law,  2d  ed.  p.  648;  Hayward  ▼. 
Leonard,  7  Pick.  181,  19  Am.  Dee.  268; 
Moulton  V.  Trask,  9  Met.  677;  Moses  ▼. 
Stevens,  2  Pick.  332;  Judkins  ▼.  Walker,  17 
Me.  38,  36  Am.  Dec.  229;  Thomas  v.  Dike, 
11  Vt.  273,  34  Am.  Dec.  690;  3  Pai£;e,  Contr. 
I  1477. 


Case  Note.— Effect  at  agent's  wilful  fail- 
ure to  keep  and  render  true  accounts  of  his 
agency,  upon  his  right  to  compensation. — 
llie  cases  very  eenerally  hold  that  an  agent 
forfeits  all  of  nis  rights  to  oompensation 
by  wilfully  neglecting  to  keep  and  render 
accurate  account  of  his  agency,  or  by  ren- 
dering falae  accounts. 

Thus,  in  Smith  v.  Crews,  2  Mo.  App.  269, 
it  was  held  that  one  of  the  most  important 
duties  of  an  agent  was  to  render  just  eua- 
coimts,  and  that  if  it  appeared  affirmative- 
ly that  an  agent  did  not  keep  regular  ac- 
counts and  vouchers,  and  that,  by  reason  of 
this  neglect,  an  account  of  his  disbursements 
and  receipts  could  not  be  made  out  with  any 
degree  of  accuracy,  he  would  not  be  entitled 
to  any  compensation. 

And  in  Motley  v.  Motley,  42  N.  C.  (7  Ired. 
Eq.)  211,  it  was  held  that  an  agent  who  ren- 
dered no  account  of  hie  agency  was  entitled 
to  no  compensation. 

And  in  Fish  v.  Seeberger,  164  111.  30,  39 
N.  E.  982,  it  was  held  that  it  was  the  duty 
of  an  agent  to  render  full  accounts  of  the 
moneys  received  for  and  on  account  of  his 
principal,  and  that,  if  he  collected  and  le- 
6LJIJL(N.S.) 


eeived  money  of  the  prindpal,  and,  after 
such  reeeipt,  neglected  or  refused  to  render 
an  account  of  such  money  for  the  purpose 
and  with  the  intent  to  wrong  and  defraud 
his  principal,  he  thereby  forfeited  all  rights 
to  any  commissions  earned  in  the  transac- 
tion. 

In  Ridgeway  r.  Lndlam,  7  N.  J.  Eq.  123,. 
it  was  held  tint  an  agent,  for  the  perform- 
ance of  certain  services  for  which  an  annual 
salary  was  to  be  paid,  could  not  recover 
compensation  for  the  years  in  which  he  did 
not  make  an  accurate  account  of  the  dis- 
bursements and  receipts  of  his  agency.  But 
in  Sampson  v.  Someraet  Iron  Works  Co.  6 
Gray,  120,  it  was  held  that  the  stipulation 
of  an  agent  in  his  contract  of  agency  to 
make  monthly  returns  concerning  the  receipt 
and  disposition  of  money  of  ms  principal 
was  not  a  condition  precedent,  and  therefore 
proof  of  the  performance  of  his  duty  in  this 
particular  was  not  an  indispensable  pre- 
requisite to  the  maintenance  of  an  action 
for  the  recovery  of  part  of  his  annual  sal- 
ary. 

In  Gallup  V.  Merrill,  40  Vt.  133,  it  was 
held  that  the  failure  of  en  agent  to  render 
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Loring,  J,  delivered  the  opinion  of  the 
court: 

This  case  comes  before  us  on  exceptions 
to  the  charge  to  the  jury  in  an  action  of 
contract  in  which  the  plaintiff  had  a  venUct. 
The  defendant  is  a  lawyer,  residing  and  prac- 
tising in>the  city  of  New  York.  From  1900 
to  1902  be  swAed  a  farm  of  some  400  acres 
in  Sheffield,  Massachusetts,  on  which  he  had 
a  herd  of  from  26  to  30  milch  cows,  17  heif- 
ers, and  2  bulls.  He  was  at  the  farm  but 
little,  and  employed  the  plaintiff  in  July, 
1900,  to  take  charge  of  it  for  him.  The 
plaintiff  resigned  his.  position  in  July,  1902, 
but  stayed  on  until  October  10,  apparently 
to  accommodate  the  defendant,  who  could 
not  get  another  farmer  at  the  time.  This 
action  was  brought  by  the  plaintiff  to  re- 
cover $193.73, — a  balance  due  him  for  wages 
for  August,  September,  and  the  ten  days  in 
October  on  which  he  worked,  amounting  to 
$97.12,  together  with  61  items  of  cash  paid 
out  in  August  and  September,  amounting  to 
$267.51,  after  crediting  the  defendant  with 
9  items  of  cash  received  during  Aug^t  anr< 
September  for  the  products  of  the  farm. 
amounting  to  $170.90.  All  the  items,  with 
the  exception  of  the  three  for  wages,  were 
agreed  to  be  correct;  that  is  to  say,  the  de- 
fendant admitted  that  he  owed  the  plaintiff 
$96.01,  the  balance  of  cash  expended  by  the 
plaintiff,  but  contested  his  liability  for  the 
wages  amounting  to  $97.12.  The  defendant 
set  up  in  defense  to  the  claim  for  the  wages 
tliat  the  plaintiff  in  his  monthly  accounts 
had  intentionally  misstated  the  debts  in- 
curred in  running  the  farm,  to  deceive  the 
defendant. 

The  presiding  judge  charged  the  jury  that 
"the  plaintiff  in  undertaking  to  manage  the 
farm  of  the  defendant  was  bo\ind  to  act 
with  diligence,  integrity,  and  skill.  Tliat  is 
a  general  obligation.  It  is  the  obligation 
of  anyone  who  undertakes  any  employment. 
It  is  the  same  in  other  concerns,  other  busi- 
ness, in  other  employment  as  it  was  in  this. 
It  is  a  general  obligation  on  the  port  of  any 
person  who  undertakes  an  employment  to 


act  with  diligence,  integrity,  and  skill.  It 
was  the  undertaking,  it  was  the  duty,  of 
Sipley,  in  his  dealings  with  the  defendant, 
Stickney,  to  so  act,  and  it  is  upon  the  plain- 
tiff in  this  case  to  satisfy  you  that  he  did 
so  act.  The  burden  of  proof  is  upon  him, 
to  entitle  him  to  prevail  in  this  action,  to 
satisfy  you  that  he  did  act  in  his  dealings 
with  Mr.  Stickney,  the  defendant,  with  dili- 
gence, integrity,  •  and  skill,  and  to  the  ex- 
tent that  he  failed  in  either  or  all  of  the 
three  respects  which  I  have  enumerated,  in 
so  far  as  he  failed  in  either  one  or  more  of 
those  respects  and  injury  resulted  to  Mr. 
Stickney,  the  defendant  in  ihis  case,  there 
is  a  right  to  use  that  injury  in  reduction  of 
this  claim,  and,  if  such  injuries  are  suffi- 
cient to  extinguish  the  claim,  then  your 
verdict  is  for  the  defendant  in  this  case." 
To  this  the  defendant  excepted,  cpntending 
"that,  unless  the  plaintiff  satisfied  the  jury 
that  the  plaintiff  rendered  his  services  with 
fidelity,  the  defendant  was  entitled  to  a  ver- 
dict without  regard  to  the  question  whether 
or  not  damage  resulted  from  the  plaintiff's 
failure  to  perform."  The  judge  also  instruct- 
ed the  jury:  "If  you  find  tliat  the  plaintiff, 
Sipley,  was  bound  to  render  true  and  ac- 
curate accounts,  by  reason  of  any  arrange- 
ment between  the  parties,  of  the  farming 
business  in  his  hands,  of  the  payments  and 
receipts,  and  if  you  £nd  upon  the  evidence 
that  there  was  Cailure  to  render  such  ac- 
counts, and  especially  if  you  find  that  he  de- 
ceived the  defendant  as  to  the  condition  of 
the  accounts,  that  fact  will  be  a  sufficient 
ground  in  law  for  your  refusal  to  allow  him 
any  compensation,  if  you  find  that  such  fail- 
ure or  such  deception  injured  the  defendant 
to  an  extent  suffici«it  to  extinguish  his 
claim."  To  this  the  defendant  excepted, 
contending,  "that  it  was  immaterial  whether 
or  not  damage  resulted  from  the  failure  of 
the  plaintiff  to  render  true  accounts;  but 
that,  if  the  plaintiff  rendered  accounts  which 
were  not  true  or  ftiiled  to  render  accounts, 
he  had  failed  to  perform  his  contract  and 
was  not  entitled  to  recover."     There  were 


to  his  principal  accurate  and  regular  ac- 
counts where  the  nature  of  tlie  agency  re- 
quired it  was  not  necessarily  a  wlt  to  an 
action  against  the  principal  to  recover  a 
conceded  balance  due  him  from  his  agency; 
but  that  liis  neglect  to  render  such  accounts 
could  affect  him  unfavorably  only  as  a  mat- 
ter of  evidence. 

A  slight  misconduct  in  tiie  matter  of  keep- 
ing and  rendering  accounts  has  been  held 
not  an  absolute  bar  to  the  agent's  right  to 
recover  compensation.  In  Jones  v.  Eoyt,  25 
Conn.  374,  a  charge  tliat  an  agent  should  be 
held  to  strict  accountability  for  goods  in- 
trusted to  him  for  sale,  and  ought  in  gen- 
eral to  keep  accurate  and  particular  ac- 
counts of  all  his  dealings  with  such  goods: 
6L.RA.(N.S.) 


and  that,  if  he  lias  omittdd  to  keep  such  ac- 
counts, every  presumption  consistent  with 
the  known  facts  in  the  case  is  to  be  made 
against  him;  but  tliat,  if  his  negligence  and 
misconduct  were  only  slight  and  could  not 
be  considered  as  gross  negligence,  then  he 
woiild  be  entitled  to  a  reasonable  sum  for 
his  services  and  disbursements, — was  held 
proper. 

In  Lee  v.  Clements,  48  Ga.  128,  it  was  held 
that  the  principal  was  entitled  to  recoup 
such  damages  as  he  might  have  suffered  from 
the  failure  of  the  agent  to  keep  and  render 
regular  and  accurate  accounts  of  his  recmpta 
and  disbursements,  and  to  have  the  same 
deducted  from  the  agent's  daiar  for^ssir- 
ices.  zed  by  VjOOQ  Ic 
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other  instructions  and  other  issues  and  other 
exceptions,  but  the  only  exceptions  insisted 
upon  at  the  argument  are  those  above  stated. 

The  evidence  which  gave  rise  to  the  parts 
of  the  judge's  charge  now  attacked  was  in 
substance  this:  The  result  of  the  conduct 
of  the  farm  had  been  disappointing  in  the 
crops  raised,  in  tlie  deterioration  of  the 
stoclc,  and  particularly  in  the  amount  of 
money  paid  out.  It  appeared  that  the  plain- 
tiff rendered  accounts  to  the  defendant  each 
month.  The  defendant  testified  that  in  the 
first  winter  (1900-01)  he  learned  of  a  bill 
for  $120  that  the  plaintiff  had  not  paid;  that 
the  next  time  be  saw  the  plaintiff  he  told 
him  what  had  happened,  and  that  it  must 
not  happen  again;  that  he  must  pay  cash 
as  he  went,  and  that  he  could  not  have  him 
running  up  bills  for  him,  the  defendant,  to 
pay;  that  shortly  after  the  time  when  he 
accepted  the  plaintiff's  resignation  (which 
was  in  July,  1902)  he  was  at  the  farm,  and 
the  plaintiff  produced  a  grain  bill  from  Man- 
Tel  for  $79.02,  the  last  item  on  it  being  April 
18,  1902;  that  the  statements  rendered  by 
the  plaintiff  to  him  from  time  to  time 
showed  payments  to  Manvel  for  grain,  and 
that  he  supposed  that  the  items  en  the 
statements  paid  for  all  the  grain  bought, 
while  in  fact  he  kept  back  the  bulk  of  the 
aooonnt.  Then  a  week  later  he  produced  a 
bill  for  $180  for  snpplies  bought  before  July; 
and  in  this  connection  also  he  had  been  put- 
ting in  his  monthly  statements  payments 
which  the  defendant  supposed  covered  all  ex- 
penses. Later,  after  the  plaintiff  had  gone, 
he  found  another  instance  in  a  bill  fbr  hard- 
ware, amounting  to  $150.10. 

Under  these  instructions  the  jury  were 
allowed  to  find  a  verdict  for  the  plaintiff,  al- 
though he  had  intentionally  deceived  the  de- 
fendant as  to  the  expenses  incurred  by  him 
in  running  the  farm. 

The  defendant  relies  on  the  doctrine  long 
established  in  this  commonwealth,  and  last 
applied  in  Homer  y.  Shaw,  177  Mass.  1,  58 
N.  E.  160,  where  the  earlier  cases  are  col- 
lected, namely,  that  one  who  voluntarily  has 
failed  to  complete  a  piece  of  work  to  be  done 
under  a  special  contract  for  an  entire  sum 
is  without  remedy.  The  weight  of  authori- 
ty is  the  same  in  other  jurisdictions.  See 
Forman  &  Co.  Proprietary  t.  The  lid- 
desdale  [1900]  A.  C.  190;  Hansbrouj^  y. 
Peck,  5  Wall.  497,  18  L.  ed.  520;  Scheible  y. 
Klein,  89  Mich.  376,  50  N.  W.  857;  Kohn  v. 
Fandel,  29  Minn.  470,  18  N.  W.  904;  Tim- 
berlake  v.  Thayer,  71  Miss.  279,  24  L.R.A. 
231,  14  So.  446;  Smith  v.  Brady,  17  N.  Y. 
173,  72  Am.  Dec.  442;  Ginther  v.  Shultz,  40 
Ohio  St.  104;  Posey  v.  Garth,  7  Mo.  94, 
37  Am.  Dec.  I  S3;  Beach  v.  MuUin,  34  N.  J. 
L.  343;  Hartman  v.  Meigban,  171  Pa.  46, 
33  Atl.  123.  Although  thei*  are  decision* 
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in  some  jurisdictions  the  other  way,  the 
leading  case  being  Britton  y.  Turner,  0  N. 
H.  481,  26  Am.  Dec.  713.  But  the  doctrine 
of  Homer  v.  Shaw  does  not  necessarily  reach 
the  case  at  bar.  For  we  assume  that  in 
Homer  v.  Shaw  and  the  other  cases  titpra 
the  breach  went  to  the  essence  of  the  con- 
tract, and  that  in  the  case  at  bar  the  failure 
to  return  accurate  statements  might  have 
been  held  not  to  go  to  the  essence  of  the  con- 
tract. We  also  assume  that  a  breach  after 
part  performance,  not  going  to  the  essence 
of  the  contract,  ordinarily  will  not  prevent 
a  recovery  on  the  contract.  But  we  are  of 
opinion  that  a  wilful  default  in  the  per- 
formance of  a  stipulation  not  going  to  the 
essence  of  the  contract  bars  a  recovery.  In 
tills  commonwealth,  where  there  is  a  remedy 
under  some  circumstances  outside  the  con- 
tract in  case  a  building  is  erected  on  the 
defendant's  land,  it  is  restricted  "to  case* 
in  which  there  is  an  honest  intention  to  go 
by  the  contract."  Hayward  y.  Leonard,  7 
Pick.  181,  187,  19  Am.  Dec.  268.  To  the 
same  effect,  see  Hattin  v.  Chase,  88  Me.  237, 
33  Atl.  989;  Kane  y.  Stone  Co.  39  Ohio  St. 
1;  Moore  y.  Carter,  146  Fa.  492,  23  Atl. 
243;  Barrett  y.  Raleigh  Coal  &  Coke  Co.  61 
W.  Va.  416,  90  Am.  St.  Rep.  802,  41  S.  E. 
220.  In  New  York,  where  under  somewhat 
similar  (nreumstances  there  ii  a  remedy  on 
the  contract,  the  right  to  recover  is  restrict- 
ed in  the  same  way  "to  cases  of  honest  in- 
tention of  contractors  to  fairly  perform  their 
contracts."  Groudi  v.  Gutmann,  134  K.  T. 
45,  66,  80  Am.  St  Rep.  608,  31  N.  E.  271. 
See  also  Eeckmann  v.  Pinkney,  81  N.  Y.  211. 
To  the  same  effect,  see  Leeds  y.  Little,  42 
Minn.  414,  44  N.  W.  309;  Elliott  v.  Cald- 
well, 48  Minn.  867,  9  LJI.A.  62,  46  N.  W. 
846;  Linch  y.  Paris  Lumber  &  Grain  Ele- 
vator Co.  80  Tex.  23,  15  S.  W.  208. 

The  ground  on  which  it  is  held  that  a 
defanlt  after  part  perfbrmanoe  not  going  to 
the  essence  of  the  contract  does  not  bar  a 
recovery  on  the  contract  is  this:  Where  the 
parties  have  not  in  terms  made  the  perform- 
ance of  the  stipulation  in  question  a  condi- 
tion precedent  to  the  payment  of  the  entire 
price  named  in  the  contract,  the  court  is 
asked  to  hold  that  by  implication  it  was  the 
intention  of  the  parties  that  a  failure  to  per- 
form this  stipulation  which  does  not  go  to 
the  essence  of  the  contract  should  defeat  the 
plaintiff's  right  to  the  contract  price.  In 
such  cases  the  court  has  held  that  by  impli- 
cation such  cannot  be  taken  to  have  been  the 
intention  of  the  parties,  and  has  left  the  de- 
fendant to  his  cross  action  or  other  remedy 
for  such  a  breach.  Where  the  plaintiff  has 
honestly  tried  to  perform  his  contract,  it  is 
one  thing  to  hold  that  it  must  have  been  the 
intention  to  make  the  commission  of  such  a 
breach  a  condition  precedent.    But  where 
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tbe  default  ia  wilful  the  question  in  our 
opinion  ia  »  different  one.  Where  a  eon- 
tractor  commits  a  wilful  default  and  yet 
claims  the  contract  price,  he  in  effect  claims 
tiiat  he  has  a  right  to  break  his  contract. 
But  he  has  no  such  right  "The  doctrine 
that  a  breach  after  part  performance  is  not 
a  defense,  unless  it  goes  to  the  essence,  does 
not  give  a  party  a  right  to  commit  a  breach 
because  it  does  not  go  to  the  essence;  it 
merely  excuses  the  breach  to  the  extent  just 
stated  after  it  has  been  committed."  Lang- 
dell,  Contr.  }  168.  In  Metcalf  on  Contracts, 
pp.  8,  9,  the  general  doctrine  is  laid  down 
that  "if  the  failure  to  perform  the  express 
contract  be  intentionaJ,  it  Is  such  bad  faith 
that  lie  can  recorer  nothing."  See  also  Ne- 
Udika  T.  Esterly,  29  Minn.  146.  12  N.  W. 
467. 

For  these  reasons  we  are  of  opinion  that 
the  rulings  were  wrong;  and  the  entry  must 
be:  Exceptions  sustained. 


mCHIGAN  SUPREME  COURT. 
EDWARD  C  RECOR,  Appt, 
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COMMERCIAL  &  SAYINGS  BANK,  Gm- 
nishee. 

(—  Mich.  — ,  106  N.  W.  82.) 

Benefit  fond— exemption. 

Money  which  has  reached  the  bene- 
fldary  ia  not  exempted  from  legal  procees 
by  a  statute  providing  that  the  benefit  to  be 
paid  by  any  benefit  society  shall  not  be  lia- 
ble to  attachment  by  trustee,  garnishee,  or 


other  process,  and  shall  not  be  seised  by 
legal  or  equitable  proceea  or  any  operation 
of  law,  to  pay  any  debt  or  liability  of  a  cer- 
tificate holder,  or  of  a  benefldary  named  in 
the  certificate. 

(December  30, 1906.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Circuit    Court    for    St.    Clair    County 
quashing  a  writ  of  garnishment.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Henry  Baiid  and  Frank  T.  Wol- 
cott  for  appellant. 

Messrs.  J.  B.  Mcllwaiii  and  William  Baiid 
for  appellee.  • 

McAlvay,  J.,  delivered  the  opinion  of  the 
court: 

This  ia  an  appeal  from  a  judgment  en- 
tered in  the  circuit  court  for  St  Clair  coun- 
ty quashing  the  writ  of  garnishment  and  re- 
leasing the  garnishee  defendant  Plaintiff 
sued  defendant  in  assumpsit  for  money  paid 
by  him  for  her  use  and  benefit  as  part  own» 
of  a  certain  barge  called  "Gulden  Gate;" 
plaintiff  being  the  managing  owner  of  said 
vesaeL  The  banic,  garnishee  defendant  was 
duly  summoned,  and  disclosed  an  indebted- 
ness in  its  handa,  in  cash,  belonging  to  the 
principal  defendant,  of  $1,140.  The  princi- 
pal defendant  appeared,  and,  after  plead- 
ing the  general  iasue,  made  a  motion  to 
quash  the  writ  of  garnishment  and  discharga 
the  garnishee  defendant  for  the  rea8<m  that 
the  alleged  indebtedoess  arose  prior  to  the 
death  of  her  husband;  that  the  only  money 
on  deposit  to  her  credit  in  the  bank  was  the 
proceeds  of  a  benefit  certificate  held  by  her 
deceased  husband  in  a  fraternal  beneficiary 
association;  and  that  under  the  provisions 


Case  Note. — Whether  a  statute  exempting 
money  "due,  or  to  become  due,"  or  "to  be 
paid,"  or  employing  similar  expressions,  pro- 
tects money  after  it  has  been  paid. — Under 
statutes  wcH'ded  similarly  to  that  in  Reoob 
v.  Rgcob,  which  exempt  money  "to  be  paid," 
or  "due,  or  to  become  due,"  the  courts  have 
made  various  rulings  as  to  whether  the  ex- 
emption continues  after  it  has  been  paid; 
and  'A  is  extremely  difficult  to  reconcile  the 
different  decisions  found.  The  question  has 
arisen  in  a  few  other  cases  involving  the  pro- 
ceeds of  life  insurance. 

Thus,  in  Ettenson  v.  Schwartz,  88  Misc.  669, 
78  N.  Y.  Supp.  231,  the  decision  in  Bull  ▼. 
Case,  41  App.  Div.  391,  68  N.  Y.  Supp.  774, 
cited  in  Reoob  v.  Recob,  and  Affirmed  in  165 
N.  Y.  678,  69  N.  E.  301,  was  approved;  but 
after  that  decision  had  been  rendered,  the 
law  was  changed,  and  a  sentence  reading,  "or 
which  shall  hereafter  be  paid,"  was  added 
after  the  phrase  "to  be  paid,"  and  the  court 
held  that  the  decision  in  the  former  case  was 
no  longer  applicable. 

So,  also,  in  Amberg  ▼.  ManhaUan  L.  Ina. 
•  LJt.A.(N.S.) 


Co.  66  App.  Div.  343,  67  N.  Y.  Supp.  872,  it 
was  held  that  a  statute  reading,  "sum  or 
net  amount  of  the  insurance  becoming  due 
and  payable  by  the  terms  of  the  insurance 
shall  be  payable  to  her  [the  wife]  to  and 
for  her  own  use,  free  from  the  claims  of  the 
representatives  of  her  husband  or  of  any  of 
his  creditors,"  prevented  the  creditors  of  th» 
vrife  from  reaching  the  proceeds  of  a  ma- 
tured policy  issued  by  an  ordinary  life  in- 
surance company  before  payment  had  been 
made  to  her;  but  the  court  said  that  it 
would  seem  that  the  exemption  would  cease 
upon  the  money  reaching  her  handa,  and 
the  decision  was  reversed  in  171  K.  Y.  314, 
63  N.  K  1111,  upon  the  ground  that,  as  the 
money  would  not  be  exempt  after  it  reached 
the  hands  of  the  beneflciary,  it  would  not  be 
exempt  after  it  had  become  due. 

But  in  Coleman  v.  McQraw  (Neb.)  99  N. 
W.  663,  it  was  held  that  under  the  provi- 
sions of  a  statute  which  provided  "that 
money  to  be  paid,  provided,  or  rendered"  by 
a  benefit  association  should  be  exempt,  the 
prooeeda  of  a  policy  in  such  C0arn«,inr  wan 
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of  the  statute,  such  monejr  is  exempt  from 
garnishment.  This  motion  was  heard  upon 
affidavits,  counter  affidavits,  and  the  files 
and  records  in  the  case.  The  pleadings  are 
not  set  out  at  length  in  this  record.  From 
the  bill  of  particulars  it  appears  that  the 
claim  of  plaintiff  is  that,  as  owner  of  three 
fourths  of  the  barge  "Golden  Gate,"  he  paid 
out  moneys  for  the  use  and  benefit  of  de- 
fendant, owner  of  a  one-fourth  interest  in 
said  barge,  from  March  29,  1902,  to  April 
8,  1904.  Said  account  sets  forth  all  of  the 
items  debit  and  credit,  and  charges  defend- 
«nt  with  one  fourth  of  the  balance. 

In  deciding  the  case,  the  trial  judge  filed  a 
learned  opinion  in  which  ttie  authorities  are 
cited  and  discussed  at  length,  arriving  at  the 


conclusion  that,  under  the  statute,  the  mon- 
ey in  the  hands  of  the  bank  was  exempt  from 
garnishment.  That  this  money  was  the  bal- 
ance of  the  proceeds  of  the  benefit  certificate 
does  not  appear  to  be  disputed.  The  eourt 
found  that  this  was  the  entire  means  of  the 
principal  defendant,  and  also  that  the  in- 
debtediaess  was  incurred  prior  to  the  death 
of  her  husband.  It  seems  to  us  that  wheth- 
er she  had  little  or  much  property  is  entirely 
immaterial,  and  that  the  question  as  to 
whether  the  indebtedness  accrued  prior  or 
subsequent  to  the  husband's  death,  if  ma- 
terial, was  a  fact  in  issue  in  the  principal 
case,  which  plaintiff  was  entitled  to  tiy,  and 
which  could  not  be  summarily  disposed  of 
upon  motion.    The  material  matter  in  die- 


exempt  while  in  the  hands  of  the  executor 
of  the  insured,  and  constitute  a  trust  fund 
for  the  benefit  of  the  heirs. 

And  in  First  Kat.  Banlc  v.  How,  65  Minn. 
187,  67  N.  W.  994,  ;where  the  statute  pro- 
vided that  "the  money,  or  other  benefit, 
charity,  relief,  or  aid  to  be  paid,  provided,  or 
rendered"  by  »  benefit  association,  should 
be  exempt  from  execution,  and  should  not 
be  liable  for  any  debt  or  liability  of  a  mem- 
ber, it  was  held  that  the  proceeds  of  a  pol- 
icy in  such  an  association  were  exempt  while 
remaining  in  such  beneficiary's  hands. 

Many  cases  involving  a  similar  question 
have  arisen  under  g  4747  of  the  United 
States  Revised  Statutes  (U.  S.  Comp.  Stat. 
1901,  p.  3279),  which  reads:  "No  sum  of 
Boney  due,  or  to  become  due,  to  any  pen- 
sioner shall  be  liable  to  attachment,  levy,  or 
seizure  by  or  under  any  legal  or  equitable 
process  whatever,  whether  the  same  remains 
with  the  pension  office,  or  any  officer  or 
•gent  thereof,  or  is  in  course  of  transmission 
to  the  pensioner  entitled  thereto,  but  shall 
inure  wholly  to  the  benefit  of  such  pen- 
sioner." The  earlier  decisions  were  not  at 
all  harmonious,  but  the  statute  has  now 
been  authoritatively  construAl  by  the 
United  States  Supreme  Court  in  Mcintosh 
▼.  Aubrey,  185  U.  S.  122,  46  L.  ed.  834,  22 
Sup.  Ct.  Rep.  561,  where  the  court  concurred 
in  the  decision  of  the  court  of  common  pleas 
of  Pennsylvania  in  Aubrey  v.  Mcintosh,  10 
Pa.  Super.  Ct.  275,  and  quoted:  "The  ex- 
emption provided  by  the  act  protects  the 
fund  only  while  in  the  course  of  transmis- 
sion to  the  pensioner.  When  the  money 
has  been  paid  to  him,  it  ha«  'inured  wholly 
to  his  benefit,'  and  is  liable  to  seizure  as  op- 
portunity presents  itself.  The  pensioner, 
however,  may  use  the  money  in  any  manner 
for  his  own  benefit  and  to  secure  the  com- 
fort of  his  family,  free  from  the  attacks  of 
his  creditors;  and  his  action  in  so  doing 
shall  not  be  a  fraud  upon  them."  This  de- 
cision is,  of  course,  conclusive  as  to  the  ef- 
fect of  the  exemption  under  this  section, 
and  the  other  cases  decided  under  it  are  no 
longer  of  any  special  value  so  far  as  it  is 
concerned;  but  it  may  not  be  out  of  place 
in  this  connection  to  show  how  the  other 
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courts  were  aligned  on  the  question  as  to 
the  proper  construction  of  that  section, 
since  their  views  as  to  the  effect  of  the 
phraseology  there  employed  may  throw  some 
light  upon  the  construction  that  they  would 
give  to  similar  phraseology  in  a  state  stat- 
ute, as  to  which  the  decision  of  the  United 
States  Supreme  Court  is  not  conclusive. 

The  following  cases  took  practically  the 
some  view  of  the  phraseology  of  that  sec- 
tion as  that  taken  by  the  Supreme  Court: 
Faurote  v.  Carr,  108  Ind.  123>  9  K.  E.  350; 
State,  Jardain,  Prosecutor,  v.  Fairton  Sav. 
Fund  &  Bldg.  Asso.  44  K.  J.  L.  376;  Triplett 
V.  Gmham,  58  Iowa,  135,  12  N.  W.  143;  Fos- 
ter V.  Byrne,  76  Iowa,  300,  35  N.  W.  613,  41 
N.  W.  22;  Rozelle  v.  Rhodes,  116  Pa.  134, 
2  Am.  St.  Rep.  591,  9  Atl.  160;  RoWon  v. 
Walker,  82  Ky.  61,  56  Am.  Rep.  878;  Price 
V.  Society  for  Savings,  64  Conn.  362,  42  Am. 
St.  Rep.  198,  30  Atl.  139;  Crane  v.  Linneus,  77 
Me.  59;  Bank  of  Kingwood  v.  Murdock,  48 
W.  Va.  301,  37  S.  E.  548;  Sims  v,  Walsham, 
9  Ky.  L.  Rep.  912.  7  S.  W.  657. 

But  the  following  cases  took  the  con- 
trary view,  and  held  that  the  exemption  re- 
mained after  the  money  had  reached  the 
pensioner's  hands:  Reiff  v.  Mack,  160  Pa. 
265,  40  Am.  St.  Rep.  720,  28  AtL  699;  BuU- 
ard  V.  Goodno,  73  Vt.  88,  60  Atl.  544;  OTOW 
v.  Brown,  81  Iowa,  344,  11  LJR.A.  110,  26 
Am.  St.  Rep.  501,  46  N.  W.  993;  Dean  v. 
Clark,  81  Iowa,  753,  46  N.  W.  996. 

And  some  cases  held  that  the  exemption 
still  continued  notwithstandii^;  that  the 
money  had  changed  form,  or  had  been  in- 
vested for  the  benefit  of  the  pensioner  or  his 
family:  Falkenburg  ▼.  Johnson,  102  Ky. 
543,  80  Am.  St.  Rep.  369,  44  S.  W.  80; 
Holmes  v.  Tallada,  126  Pa.  133,  3  IiJt.A.  219, 
11  Am.  St.  Rep.  880,  17  Atl.  238;  Hissem  v. 
Johnson,  27  W.  Va.  644,  55  Am.  Rep.  327. 

Some  states  have  passed  laws  exempting 
property  purchased  with  pension  money 
from  levy  and  sale  under  execution, 
and  from  taxation.  Upon  questions  arising 
under  these  statutes,  of  course  the  decision 
in  Mcintosh  v.  Aubrey,  supra,  is  not  con- 
clusive. Such  questions,  howcTcr,  an  not 
within  the  scope  og,|Juf^^^^oOgle 
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pute  in  this  case  is  the  construction  of  the 
section  of  the  statute  relied  upon.  The 
section  reads  as  follows :  "Sec.  16.  The  mon- 
ey or  other  benefit,  charity,  or  relief  to  be 
paid,  provided,  or  rendered  by  any  associa- 
tion authorized  to  do  business  under  this 
act,  shall  not  be  liable  to  attachment  by 
trustee,  garnishee,  or  other  process,  and  shall 
not  be  seized,  taken,  appropriated,  or  ap- 
plied by  any  legal  or  equitable  process,  or 
by  operation  of  law,  to  pay  any  debt  or  lia- 
bility of  a  certificate  holder,  or  of  any  bene- 
ficiary named  in  a  certificate,  or  of  any  per- 
sons who  may  have  any  right  tiiereunder. 
And  all  dues,  assessments,  and  other  pay- 
ments, and  the  accumulations  thereof,  held 
and  possessed  by  said  association  for  the 
payment  of  death,  sick,  or  disability  benefits, 
and  the  reserve  emergency  and  other  mortu- 
ary funds  of  said  association,  shall  be  ex- 
empt from  taxation  for  state,  county,  and 
municipal  purposes."  Laws,  1903,  p.  68,  No. 
63.  It  is  claimed  that,  under  the  provisions 
of  tliis  section,  the  proceeds  of  the  benefit 
certificate  after  having  been  paid  by  the 
fraternal  order,  and  in  the  bank  on  deposit 
subject  to  check,  are  not  liable  to  attach- 
ment, garnishment,  or  other  process,  and 
may  not  be  seized  or  taken  by  any  legal  or 
equitable  process,  or  by  operation  of  law,  to 
pay  any  debt  or  liability  of  the  certificate 
holder,  or  of  ai^  beneficiary,  or  of  any  per- 
son who  may  have  any  right  tliereunder. 
This  question  is  for  the  first  time  before 
this  court.  In  other  states  similar  statutes 
have  been  construed,  but  the  decisions  are 
not  harmonious.  The  earliest  case  is  from 
New  York,— Bull  v.  Case,  41  App.  Div.  391, 
88  N.  Y.  Supp.  774.  The  wording  of  the 
New  York  statute  ia  almost  identical  with 
the  one  in  this  state.  The  case  arose  in  a 
suit  by  attachment  against  defendant,  who 
had  received  the  proceeds  of  a  benefit  cer- 
tificate lie  held  by  his  deceased  wife,  which 
proceeds  he  had  invested  in  a  mortgage.  The 
attachment  was  levied  upon  this  property 
which  was  claimed  to  be  exempt  from  levy. 
The  majority  of  the  court  held  it  not  to  be 
exempt,  that  the  exemption  was  confined  to 
money  "to  l>e  paid."  The  statute  of  Maine 
is  idenUcal  in  language  with  ours.  In  Hat- 
horn  V.  Robinson,  96  Me.  33,  SI  Atl.  236, 
the  supreme  court  of  Maine  decided  that 
money  received  by  a  beneficiary  from  such 
organization  does  not  continue  exempt  from 
seizure  or  attachment  after  it  has  come  into 
liis  possession;  following  the  construction 
given  a  similar  statute  in  an  earlier  case. 
Friend  v.  Qarcelon,  77  Me.  25,  62  Am.  Rep. 
739.  This  statute  provided  an  exranption 
for  penmoners:  "No  sum  of  money  due,  or  to 
become  due,  to  any  pensioner,  shall  be  liable 
to  attachment,  levy,  etc.,  whether  the  je 
remains  with  the  pension  offic  any  officer 
fiL.R.A.(N.S.) 


or  agent  thereof,  or  is  in  course  ot  transmis- 
sion to  the  pensioner  entitled  thereto,  but 
shall  inure  wholly  to  the  benefit  of  such  pen- 
aioner."  In  that  case  the  court  said:  "It  is 
money  'due'  or  to  "become  due,'  and  not  mon- 
ey collected,  that  is  protected  by  the  law. 
When  the  money  is  actually  in  the  posses- 
sion of  the  pensioner  the  protection  is  gone." 
Illinois  has  a  similar  statute.  It  was  con- 
strued by  the  supreme  court  in  Martin  v. 
Martin,  187  HI.  200,  58  N.  E.  230.  This 
was  a  garnishee  case  like  the  one  at  tiar. 
The  court  followed  the  New  York  case  of 
Bull  V.  Case,  supra,  holding  that  iJie  money 
collected  from  sueh  society  and  in  the  pos- 
session of  an  agent  of  the  beneficiary  is  sub- 
ject to  garnishment  for  the  beneficiary's 
lebts.  In  Rumbold  v.  Supreme  Council  Royal 
League,  206  111.  613,  69  N.  E.  690,  the  same 
court  cited  and  approved  Martin  v.  Martin, 
supra.  The  statute  of  the  United  States  (U. 
S.  Rev.  Stat.  §  4747,  U.  S.  Comp.  Stat. 
1901,  p.  3279)  provides  for  exempting  pen- 
sion money  in  the  same  language  above  quot- 
ed from  the  statute  of  Maine,  and  was  con- 
strued in  Iowa.  Webb  v.  Holt,  57  Iowa, 
712,  11  N.  W.  658,  was  a  case  of  garnishment 
where  a.  bank  was  garnishee  of  a  defendant, 
who  was  a  pensioner  under  circumstances 
similar  to  the  case  at  bar.  The  court  held 
that  after  the  money  had  been  paid  to  the 
pensioner  it  was  no  longer  exempt.  See 
also  Spelman  v.  Aldrich,  126  Mass.  113.  . 
As  to  this  pension  ^tute,  a  contrary  doe- 
trine  has  been  held  in  Folschow  ▼.  Werner, 
61  Wis.  85,  7  N.  W.  til;  Eckert  t.  McKm, 
9  Bush,  365;  Hayward  v.  Gark,  60  Vt  612. 
These  last  two  cases  cited  can  be  dis- 
tinguished, as  in  neither  of  them  does  it 
clearly  appear  that  the  proceeds  of  the  check 
had  come  into  the  hands  of  the  pensioner. 
In  Minnesota,  under  a  statute  like  the  one 
in  Michigan,  with  the  exception  tliat  the 
wcxrds  "to  be  paid"  are  omitted,  and  that  it 
provides  for  exemption  from  seisure  for  the 
debts  or  liability  of  a  member  of  the  asso- 
ciation only,  the  question  has  been  before  the 
supreme  court  several  times.  Re  How,  69 
Minn.  415,  61  N.  W.  456,  61  Minn.  217,  63 
N.  W.  627.  In  that  case  a  woman  whose 
hustiand  was  deceased  made  an  assignment 
for  the  ben^t  of  creditors.  In  her  inven- 
tory of  assets  she  scheduled  policies  and  pro- 
ceeds thereof  in  the  sum  of  $16,800,  which 
her  husband  had  in  eight  benefit  associa- 
tions, and  claimed  the  entire  sum  as  exempt 
under  the  statute.  The  court  sustained  this 
contention  as  to  the  whole  amount.  See. 
also  Brown  v.  Balfour,  46  Minn.  68,  12  L. 
R.A.  373,  48  N.  W.  604.  It  appears  from 
an  examination  of  the  cases  that  the  weight 
of  authority  is  in  favor  of  a  strict  construc- 
tion o.  ■'hip  statute,  all  the  courts  so  holding 
where  the     atute  contains  the  words  "to  be 
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paid."  In  New  York,  after  the  deeision  h0r»- 
in  cited,  the  legislature  amended  the  act. 

If  the  construction  is  sustained  as  con- 
tended by  defendant,  the  entire  amount  of 
money  paid  beneficiaries  will  be  removed 
from  being  subjected  to  taxation  or  legal 
prooesa.  If  the  benefit  is  exempt  in  the 
form  of  money,  the  claim  win  logieafly  fol- 
low that  a  chuige  to  other  personal  proper- 
ty, or  to  real  estate,  will  be  protected  by 
law  so  long  as  it  can  be  identified;  and 
neiijter  creditors  nor  the  state  may  reach 
it  for  any  purpose.  It  would  seem  that  the 
statement  of  the  facts  in  the  Minnesota 
case  is  very  suggestive  of  the  actual  and 
practical  operation  of  the  construction 
claimed.  There  is,  under  the  statute,  no  re- 
striction as  to  the  amount;  and  a  creditor, 
if  eligible  to  become  a  beneficiary  in,  or  to 
obtain  rights  under,  a  certificate,  can  claim 
the  same  right  to  exemption  as  the  members 
of  the  immediate  family.  We  do  not  think 
the  statute  will  bear  such  an  interpretation, 
or  that  the  legislature  intended  it  should. 
The  language  of  the  statute  does  not  so  in- 
dicate. If  the  intention  of  the  legislature 
had  been  to  make  so  important  and  unlimit- 
ed an  exemption,  it  would  have  used  lan- 
guage indicatire  of  anch  intention.  We  do 
not  so  construe  the  language  used. 

The  statute  exempts  money  "to  be  paid." 
Before  payment  the  fund  cannot  be  reached 
by  the  creditors  of  the  deceased  pr  his  bene- 
ficiary. It  is  preserved  intact  until  after 
payment,  when  it  becomes  the  sole  property 
of  the  beneficiary,  to  be  owned  and  held  as 
any  oiher  property,  not  exempt  from  legal 
process  unless  made  so  by  the  gmeral  laws 
of  the  state. 

The  order  quashing  the  writ  of  garnish- 
ment and  releasing  the  garnishee  defendant 
is  vacated,  and  the  cause  will  be  remanded  to 
the  court  below  to  proceed  according  to  the 
provisions  of  the  statute. 


mCHIGAII  SUPKEMB  COURT. 
FRED  P.  BUNDAY 

T. 

COLUMBUS  B4ACHINE  COMPANY,  Plflt.  in 
Err. 

<—  MidL  — ,  106  N.  W.  897.) 

Sale— retention    of   title— breach   of    war- 
ranty. 

The  title  does  not  pass  at  the  time  of 
installation,  by  a  contract  for  the  sale  of 
machinery  which  stipalates  that,  until  the 


price  ia  paid,  tlM  title  and  ownership  shall 
remain  in  the  vendor;  so  that  before  such 
payment  the  purchaaer  cannot  maintain  an 
action  for  breach  of  warranty  of  quality. 

(January  24, 1906.) 

"PRROR  to  the  CSrcuit  Court  for  Clin- 
-^  ton  County  to  review  a  judgment  ia 
favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  alleged  breach  of  war- 
ranty of  a  gasolene  engine.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  M.  Smith  and  Nash, 
Lentx,  Addison,  As  Fritter  for  plaintiff  in 
error. 

Messrs.  Lyon  &  Moinet  for  defendant  in 
error. 

]Iontcomny«  J.  delivered  the  opinion  of 
the  oonrt:' 

Plaintiff  and  defendant,  in  August,  1903, 
entered  into  a  contract  having  the  form 
of  a  proposal  and  acceptance,  in  the  follow- 
ing terms: 

Coliunbua  Machine  Co.,  Columbus,  Ohio, 
manufacturers  of  gas  and  gasolene  engines. 

Mr.  F.  P.  Bunday,  St.  Johns,  Mich.t 

We  propose  to  furnish  and  deliver  f.  «.  b. 
cars  Columbus,  Ohio,  one  40  H.  P.  gaso- 
lene engine,  specified  as  follows: 

Horse  Power.  The  engine  shall  be  of  40 
actual  horse  power,  and  shall  be  tested  at 
OUT  works  before  shipment,  and  40  actual 
horse  power  shall  be  developed. 

Supplies.  There  shall  be  furnished  by 
us  with  eadi  gasolene  engine  one  66x14  in.; 
one  30x12  in.  drive  pulley;  one  set  of  batter- 
ies with  spark  coil  (batteries  guaranteed 
for  period  of  three  months  when  properly 
installed) ;  switch  and  20  feet  of  wire; 
100  gal.  gasolene  tank;  necessary  wrenches, 
oilers,  and  muffler;  but  no  piping  unless 
specified  in  this  oontra«t.  All  piping  and 
fittings  for  gasolene  and  water.  All  ex- 
haust pipe  and'  fittings  to  ext«id  out  of  en- 
gine room.  One  plunger  pump  for  water 
circulation.  One  exhaust  pot.  One  24x14 
in.  friction  clutch  pulley  for  line  shaft 
2  3-16  in.  bore. 

Foundation.  You  are  to  build  foundation 
according  to  plans  furnished  by  us,  and 
you  are  to  furnish  a  competent  man  to 
assist  in  installing  engine. 

Defective  Material.  We  will  furnish  free 
of  charge  any  defective  part  or  parts  for  a 
period  of  one  year.  Also  guarantee  the 
engine  not  to  use  to  exceed  one  gallon  of 
74  degrees  gasolene  per  horse  power  per  ten 
houra  when  developing  full  load. 


Case  Note. — Effect  of  retention  of  title 
to  personal  property  until  payment  of  pur- 
diase  price,  to  characterize  sale  as  execu- 
tory.— Stated  in  another  way,  the  question 
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under  discussion  is  whether  the  retention  of 
title  until  payment  of  the  consideration  is 
to  be  regarded  as  being  by  way  of  security, 
or  as  a  condition  precedent  to  or  eoncurrent 


<7« 


MICHIGAN  SUPREME  COURT. 


jAir« 


T«niu.     Price    ($1,150)    eleven    hundred 
and  fifty    dollars,  payment  to  be  made  as 

,  follows:  As  soon  as  the  engine  is  set 
and  running  successfully,  I  agree  to  pay 
three  hundred  dollars  ($300)  caflh  and  one 
St.  Johns  25  H.  P.  gasolene  eng.  complete 
f.  o.  b.  cars  St.  Johns.  One  hundred  and 
twenty-flve  dollars  ($125)  in  sixty  days 
from  starting  engine,  one  hundred  dollars 
($100)  in  four  months  and  one  hundred  dol- 
lars (100)  in  six  months  from  starting 
engine.  With  interest  at  6  per  cent  per 
annum,  secured  by  note  subject  to  strikes, 
fires  or  other  unavoidable  causes. 

Ownership.    Said  engine  shall  not  belong 
to   you   until   the   price   herein   stipulated 

'     shall  be  paid  in  full.    Until  the  price  herein 
stipulated  is  paid  in  full,  the  title  and  own- 


ership in  said  engine  Is  to  be  and  to  re- 
main in  the  Columbus  Machine  Company, 
and  said  engine  and  machinery  so  fur- 
nished shall  not  become  a  part  or  parcel  of 
the  real  estate  to  which  it  is  attached,  or 
be  permanently  attached  to  said  real  estate, 
but  said  engine  and  machinery  shall  be  and 
remain  the  personal  property  of  the  Colum- 
bus Machine  Company.  Engine  to  have  ait 
starting  outfit. 

Respectfully  submitted, 
Columbus  Machine  Company, 
per  H.  C.  King. 

Acceptance.  The  above  proposal,  espe- 
cially that  part  thereof  reading  as  fol- 
lows: "Said  engine  shall  not  belong  to  you 
until  the  price    herein   stipulated  shall   be 


with  the  coiApletion  of  the  sale,  a  sale^  on 
condition  being  an  executory  transaction. 
Warren  v.  Liddell,  110  Ala.  232,  20  So.  89. 

As  is  held  in  Segrist  v.  Crabtree,  131  U. 
a.  287,  33  L.  ed.  125,  d  Suo.  Ct.  Rep.  687, 
where  the  buyer  is,  by  contract,  bound  to 
do  anything  as  a  condition,  either  precedent 
or  concurrent,  on  which  the  passing  of  the 
property  depends,  the  property  will  not 
pass  until  the  condition  is  fulfilled,  even 
though  the  goods  may  have  been  actually  de- 
livered into  the  possession  of  tihe  buyer. 

But,  as  is  remarked  in  The  H.  C.  Orady, 
87  Fed.  232,  and  Studebaker  Bros.  Co.  v. 
Mau,  13  Wyo.  358,  80  Pac.  161,  it  is  some- 
timee  difficult  to  determine  whether,  in  a 
given  case,  the  parties  intended  to  make  a 
oompleted  sale,  the  vendor  reserving  or  be- 
ing given  a  mere  lien  on  the  property  for 
the  price,  or  whether  the  transaction  was  in- 
tent^ as  a  sale  on  condition  of  payment  of 
the  purcliase  price;  each  case  depending 
upon  its  peculiar  or  special  circumstances. 

The  cardinal  principle  of  construction, 
however,  is  that  applied  to  all  contracts; 
namely,  the  intention  of  the  parties,  which 
is  to  be  ascertained  from  all  of  the  langucige 
used  in  the  contract,  the  circumstances  at- 
tending the  transaction,  and  the  conduct  of 
the  parties.  Rodgers  v.  Baohman,  109  Cal. 
552,  42  Pac.  448;  Perkins  v.  Mettler,  126 
Cal.  100,  58  Pac.  384;  Barrett  v.  Pritchard, 
2  Pick.  512,  13  Am.  Dec.  449;  Studebaker 
Bros.  Co.  V.  Mau,  ntpra. 

No  detached  term  or  condition  is  to  be 
given  prominence  or  effect  over  and  above 
another  (Van  Allen  v.  Francis,  123  CaL  474, 
66  Pac.  339) ;  nor  will  any  characterization 
of  the  transaction  by  the  parties,  or  any 
mere  denial  of  its  legal  effect,  be  regarded 
(Palmer  v.  Howard,  72  Cal.  293,  1  Am.  St. 
Rep.  63;  13  Pac.  868).  The  ruling  intention 
of  the  parties  must  be  gathered  from  all 
the  language  they  have  used,  and  the  form 
of  the  instruments  is  of  little  account.  Hery- 
ford  V.  Davis,  102  U.  S.  243,  26  L.  ed.  162. 

The  nature  of  the  transaction  may  con- 
trol the  construction  of  the  instrument,  as 
appears  in  Plummer  v.  Shirley,  16  Ind  3S0. 
where  an  instrument  was  construed  aa  a 
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contract  of  conditional  sale  which  the  court 
said,  had  it  been  given  oa  security  for  a 
loan,  would,  in  legal  effect,  have  been  a 
chattel  mortgage. 

Courts  of  equity  will  sometimes  treat  as 
a  mortgage  what  at  law  would  be  a  condi- 
tional sale,  but  only  where  equitable  grounds 
exist,  and  fraud  will  thereby  be  prevented. 
Dunbar  v.  Rawles,  28  Ind.  225,  92  Am.  Dec. 
311. 

In  Texas,  it  seems  the  question  has  bee* 
settled  by  statute  providing  that  "all  reser- 
vations of  the  title  to,  or  property  in,  chat- 
tels, as  security  for  the  purchase  money 
thereof,  sliall  be  held  to  b«  chattel  mcvt- 
gages."  The  instrument  is  regarded  as  a 
chattel  mortgage  even  as  between  parties 
thereto;  and  it  seems  not  to  be  necessary 
that  such  reservation  of  title  should  be  ex- 
pressly made  as  security.  See  Clark  ▼. 
west  Pnb.  Co.  (Tex.  a  v.  App.)  28  S.  W. 
627;  Harling  v.  Creech,  88  Tex.  300,  31  a 
W.  367 ;  Hall  v.  Keating  Implement  a  Mach. 
Co.  33  Tex.  Civ.  App.  526,  77  S.  W.  1054. 

In  Colorado  it  m  held  that  the  optional 
payment  of  the  purchase  price  is  as  essen- 
tial to  constitute  a  transaction  a  conditional 
sale  as  the  conditional  passing  of  the  title; 
and  a  transaction  that  in  express  terms 
imposes  an  unconditional  liability  up- 
on the  vendee  to  pay  the  purchase 
price  for  the  property  delivered,  how- 
ever characterized  by  the  parties,  is 
essentially  and  in  legal  effect  an  absolute, 
and  not  a  conditional,  sale.  Andrews  v.  Col- 
orado Sav.  Bank,  20  Colo.  813,  46  Am.  St. 
Rep.  295,  36  Pac.  902;  dark  v.  Bright,  30 
Colo.  199,  69  Paa  606;  First  Cong. 
Church  V.  Grand  Rapids  School  Furniture 
Co.  IS  Colo.  App.  46,  60  Pac  948.  But  this 
view  is  decidedly  opposed  by  the  weight  of 
authority. 

It  is  said  in  Van  Allen  v.  Francis,  supra, 
that  the  fact  that  the  vendee's  promise  to 
pay  is  absolute,  while  it  may  be  a  circum- 
stance in  determining  the  nature  of  tlw 
contract,  is  a  circumstance  and  nothing 
more.  "It  never  has  been  held  to  be  a  de- 
terminative characteristic,  and  it  cannot  be 
so  held    without    undoing    all    the    law 


1900. 


SUNDAY  ▼.  COLUMBUS  MACHINE  00. 


477 


paid  in  fuIL  Until  the  price  herein  stipu- 
lated is  paid  in  full,  the  title  and  owner- 
ship in  said  engine  is  to  be  iaod  to  remain 
in  the  Columbns  Machine  Company,  and 
said  engine  and  machinery  so  fumivhed 
shall  not  become  a  part  or  parcel  of  the  real 
estate  to  which  it  is  attaidied,  or  be  per- 
manently attached  to  said  real  estate,  but 
said  engine  and  machinery  shall  be  and 
remain  the  personal  property  of  the  Co- 
lumbus Machine  Company,"— -is  hereby  ac- 
cepted this  28th  day  of  August,  1903. 
Columbian  Mfg.  Co., 
per  P.  P.  Bunday. 

Engine  must  be  delivered  on  oars,  Co- 
lumbus, Ohio,  within  one  week  from  above 
date. 


The  engine  was  shipped  and  received  by 
the  plaintiff  and  set  up  on  a  foundation 
prepared  for  that  purpose;  the  25-hor8e- 
power  engine  referred  to  in  the  contract 
was  delivered  to  defendant,  but  the  cash 
payment  provided  has  not  been  made.  It 
was  soon  discovered  that  the  engine  fur- 
nished by  defendant  failed  to  answer  the 
guaranty  as  to  the  quantity  of  gasolene 
required,  and  after  some  delay  and  nego- 
tiations this  action  was  brought.  On  a  trial 
before  a  jury  a  recovery  was  had  by  plain- 
tiff, and  the  case  is  brought  before  us  for 
review  on  error. 

The  action  is  for  a  breach  of  warranty  of 
quality.  The  case  presents  two  questions 
which  are  controlling:  First,  whether,  if 
the  contract  be  held  an  executory  one,  and 


Xn  the  question.  There  can  be  no  sale  at 
without  an  agreement,  express  or  im- 
plied, to  pay.  Lacking  such  a  promise,  the 
contract  is  a  mere  option.  ...  If  the 
circumstance  that  the  purchaser's  promise  to 
pay  was  absolute  made  the  contract  an  ab- 
solute sale,  the  determination  of  the  nature 
of  such  contracts  would  be  so  simple  a  mat- 
ter as  to  have  rendered  entirely  superfluous 
the  vast  amount  of  legal  research  and  acu- 
men that  has  been  displayed  by  all  the 
courts  of  this  country  and  England  in  con- 
struing them.  In  truth,  the  purchaser's 
promise  is  usually  an  absolute  promise." 
The  fact  that  the  vendor  may  nave  be- 
lieved the  contrary  will  not  affect  the  char- 
acter of  the  transaction  as  a  conditional 
sale  (The  H.  C.  Grady,  87  Fed.  232) ;  or  that 
a  bill  of  sale  is  ^ven  simply  to  enable  the 
vendee  to  use  it  m  obtaining  the  goods  (Se- 

frist  T.  Crabtree,  131  U.  S.  287,  33  L.  ed. 
25,  9  Sup.  Ct.  Rep.  687);  or  that  the  eon- 
tract  contains  a  provision  for  the  return 
of  any  surplus  arising  upon  a  resale  of  the 
property  by  the  vendor  (Keystone  Mfg.  Co. 
V.  Cassellius,  74  Minn.  115,  76  N.  W.  1028). 

While,  as  above  stated,  no  general  rule 
other  than  the  intention  of  the  parties  can 
be  established  by  which  the  character  of 
the  transaction  may  be  determined,  an  ex- 
amination of  some  of  the  cases  will  indicate 
the  trend  of  opinion  in  various  jurisdictions. 

In  Earkness  v.  Russell,  118  U.  S.  663,  30 
L.  ed.  283,  7  Sup.  Ot.  Rep.  51,  a  transaction 
in  which  a  promissory  note  was  given  recit- 
ing: The  express  condition  of  this  transac- 
tion is  such  that  the  title,  ownership,  or 
possession  does  not  pass  until  this  note  and 
interest  shall  have  been  paid  in  full;  and  the 
said  vendor  or  his  agent  has  full  power  to 
declare  this  note  due  and  take  possession  of 
said  property  when  he  may  deem  himself 
insecure;  in  which  case  it  was  stipulated 
that  the  property  might  be  sold  at  public  or 
private  sale  without  notice,  or  the  vendor 
might,  without  sale,  indorse  the  true  value 
of  the  property  on  the  note  and  collect  any 
balance, — was  held  to  be  a  conditional  sale. 

But  in  Beardsley  v.  Beardsley,  138  U.  S. 
262,  34  L.  ed.  928,  11  Sup.  Ct.  Rep.  318,  a 
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contract  in  which  one  party  states  that  he 
holds  certain  sharee  of  stock  of  a  company 
which  "is  sold"  to  the  other  party;  "and 
which,  though  standing  in  my  name,  belongs 
to  him,  subject  to  a  payment  of  $8,000  with 
interest," — is  held  to  be,  not  a  contract  to 
sell,  but  a  sale  with  reservation  of  security. 

And  in  Re  thicker,  67  C.  C.  A.  117,  134 
Fed.  43,  a  contract  by  which  certain  prop- 
erty was  borrowed,  the  lender  reserving  title 
until  the  borrower  made  certain  payments 
specified  therein,  wtw  held,  under  the  law 
of  Kentucky,  to  be  equivalent  to  an  abso- 
lute sale  with  a  mortgage  bade  to  the 
seller. 

In  D.  A.  Tompkins  Co.  v.  Mcmticello  Cot- 
ton Oil  Co.  137  Fed.  625,  a  reservation  of 
title  in  the  seller,  who  was  entitled,  on  de- 
fault, to  take  possession  of  the  property,  sell 
it  by  private  or  public  sale  after  thirtv  days' 
advertising,  retaining  any  balance  that 
mieht  be  due,  paying  over  any  surplus,  or 
collecting  from  the  purchaser  any  deficiency, 
was  held  to  constitute  merely  an  equitable 
mortgage;  and  the  sale  was  considered  to  be 
absolute. 

In  Goodgame  v.  Sanders,  140  Ala.  247,  37 
So.  200,  it  is  held  that,  where  title  is  re- 
tained until  payment  of  the  purchase  price, 
the  sale  is  executory;  and  so  no  title  can 
be  conveyed  to  a  subpurchaser. 

A  like  conclusion  was  reached  in  Triplett 
T.  Mansur  &  T.  Implement  Co.  68  Ark.  230, 
82  Am.  St.  Rep.  284,  57  S.  W.  261. 

In  Perkins  v.  Mettler,  126  CaL  100,  58 
Pac.  384,  an  agreement  to  sell  a  stock  of 
merchandise  to  which  the  vendor  was  to 
retain  title  until  the  purchase  price  should 
be  fully  paid,  agreeing  upon  the  completion 
of  such  payment  to  execute  a  good  and  suf- 
ficient bill  of  side  of  such  property,  and  to 
deliver  the  absolute  possession;  and  who 
had  the  right,  upon  default  in  payment,  to 
retake  possession  and  resell  the  property  at 
auction, — was  held  to  constitute  a  condi- 
tional, and  not  an  absolute,  sale,  although 
the  vendee  was  given  actual  possession,  and 
empowered  to  make  sales  in  the  course  of 
business,  replacing  stock  sold. 

But  in  Clark  t.  Bright,  2(rCQl0.Aq9»69 
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not  one  eridendng  »  complete  sale,  an 
action  for  a  breach  of  warranty  lies;  and, 
•econd,  whether  the  title  had,  in  this  case, 
passed  to  plaintiff.  There  is  no  serious  con- 
tention made  by  plaintiff  that  such  action 
does  lie  in  advance  of  the  actual  transmis- 
sion of  title.  The  authorities  negative  the 
right.  Bee  Benjamin,  Sales,  7th  ed.  662; 
Frye  v.  Milligan,  10  Ont.  Rep.  508.  Plain- 
tiff, however,  contends  that  there  was  in 
this  case  a  completed  sale  with  a  reserva- 
tion of  title  in  defendant  by  way  of  secu- 
rity only.  The  circuit  judge  so  held,  and 
permitted  a  recovery  based  on  that  conten- 
tion. This  was  error.  The  contract  is  not 
equivocal  in  its  terms.  The  provision  is 
express  and  precise  that  the  title  shall  re- 
main in  the  vendor  until  the  purchase  price 
is  paid.    Aiid,  unless  we  do  violence  to  the 


,  language  employed,  we  must  hold  that  the 
I  intention  to  reserve  title  is  expressed.  The 
I  case  is  not  to  be  distinguished  in  this  r«- 
'  spect  from  Harkness  v.  Russell,  118  U.  S. 
663,  30  L.  ed.  285,  7  Sup.  Ct.  Rep.  51.  Con- 
tracts of  similar  import  have  been  frequent- 
ly held  by  this  court  to  amount  to  execu- 
tory contracts  only.  Whitney  v.  McConnell, 
29  Alich.  12;  Smith  v.  Lozo,  42  Mich.  6,  3 
N.  W.  227;  Marquette  Mfg.  Co.  v.  Jef- 
ffery,  49  Mich.  283,  13  N.  W.  692;  Baird  v. 
Qrand  Rapids  School  Fumitxire  Co.  98  Mich. 
467.  67  N.  W.  729;  Puller  v.  Byrne,  102 
Mich.  461,  60  N.  W.  980;  Pettyplace  v. 
Groton  Bridge  &  Mfg.  Co.  103  Mich.  155, 
61  N.  W.  266;  Ryan  v.  Wayson,  108  Mich. 
619,  66  N.  W.  870.  Plaintiff's  counsel  rely 
chiefly  upon  the  cases  of  Chicago  R.  Equip- 
ment   Co.    V.    Merchants'   Nat.    Bank,    136 


Pac.  606,  it  was  held  that,  where  the  ven- 
dee gives  his  note  for  the  purchase  price,  the 
sale  is  absofute,  and  the  retention  of  title 
by  the  vendor  amounts  only  to  a  chattel 
mortgage. 

In  Townsend  v.  Melvin  (Del)  63  Atl.  330, 
it  was  held  that,  where  an  agreement  was 
attached  to  a  note,  reciting  that  the  cattle 
for  which  the  note  was  given  were  to  be  the 
•eller's  until  the  note  was  paid  in  full,  the 
sale  was  conditional,  and  not  absolute. 

In  Anderson  v.  Leverette,  116  Oa.  732,  42 
8.  E.  1026,  it  was  held  that  where  a  bill  of 
sale  stipulates  that  the  title  to  property  de- 
scribed therein  is  retained  in  the  vendor  un- 
til the  purchase  price  i»  fully  paid,  the  sale 
is  conditional. 

In  Barton  v.  Groseclose  (Idaho)  81  Pac. 
«23,  it  was  held  that  where  a  promissory 
note  given  for  property  contained  a  pro- 
vision that  the  ownership  of  the  property 
should  not  pass  from  the  vendor  until  fully 
paid  for,  the  sale  was  executory,  and  the 
vendor  might  pursue  the  property  in  specie. 

In  Gilbert  v.  National  Cash  Register  Co. 
176  111.  288,  52  N.  E.  22,  a  contract  provid- 
ing that  the  purchaser  should  have  posses- 
sion of  the  article,  the  title  remaining  in 
the  vendor  as  security  for  the  purchase  price, 
in  case  of  defr.ult  the  vendor  having  the 
right  to  resume  possession  and  to  retain  as 
li(|uidated  damages  any  payments  made,  was 
held  to  be  a  conditional  sale,  and  not  a 
chattel  mortgage. 

In  Sears  v.  Shrout,  24  Ind.  App.  313,  66 
N.  E.  728,  it  is  held  that,  where  property 
is  sold  and  delivered  upon  the  express  con- 
dition that  the  title  u  to  remain  in  the 
vendor  imtil  paid  for,  the  vendee  has  no 
title  until  such  payment  is  made,  and  can 
give  none  to  a  subvendee. 

But  in  D.  M.  Osborne  &  Co.  v.  Connor,  4 
Kan.  App.  609,  48  Pac.  327,  it  was  held  that, 
where  a  stipulation  that  the  title,  ownership, 
and  right  of  possession  should  remain  in  the 
vendor  until  full  payment  of  the  purchase 
price  was  accompanied  by  a  provision  that, 
if  the  vendor  should  at  any  time  deem  itself 
insecure,  even  before  the  maturity  of  the 
SL.R.A(N.S.) 


notes  given  for  the  purchase  price,  it  mieht 
declare  such  notes  due  "without  rescinding 
the  contract  of  the  sale  for  which  the  same 
were  given,"  and  sell  the  property  and  apply 
the  proceeds  of  such  sale  "to  the  p^srment 
of  whatever  sum  might  then  be  due  on  the 
purchase  price;"  and  the  purchaser  agreed 
to  pay  the  deficiency  if  such  proceeds  of 
sale  should  not  satisfy  the  debt, — ^the  sale 
is  to  be  deemed  absolute;  and  the  retention 
of  the  title  and  rignt  of  possession  is  only 
by  way  of  security. 

And  in  Foreman  v.  Mace,  111  La.  28,  35 
So.  37d,  it  was  held  that,  where  a  logging 
contract  was  sold,  and  a  logging  outfit  was 
agreed  to  be  sold  therewith  to  carry  cot 
the  logging  contract,  at  a  lump  price  for 
both,  and  both  were  delivered,  the  price  be- 
ing payable  unconditionally  at  a  fixed  date; 
but  no  date  was  iixed  for  the  carrying  out 
of  the  agreement  to  sell,  nor  any  stipulation 
made  for  the  payment  of  rent  or  other  in- 
demnity for  the  use  of  the  logging  outfit, 
consisting  of  oxen,  wagons,  etc., — the  con- 
tract was  a  sale  of  the  logging  outfit  not- 
withstanding a  stipulation  that  the  outfit 
should  continue  to  be  the  property  of  the 
vendor  until  the  logging  contract  had  been 
carried  out  and  the  price  of  the  sale  paid. 

In  Swallow  v.  Emery,  111  Mass.  355,  it 
was  held,  where  horses,  wagon,  and  har- 
nesses were  sold  for  a  gross  sum,  to  re- 
main the  property  of  the  vendor  until  the 
whole  amount  should  be  paid,  after  which 
he  was  to  give  the  vendee  a  bill  of  sale,  that 
the  transaction  was  executory;  so  that, 
where  one  of  the  horses  dies  before  the  com- 
pletion of  the  transaction,  the  vendor  was 
disabled  from  performing  the  contract  on  hi* 
part,  and  was  not  entitled  to  receive  the 
gross  sum  for  the  rest  of  the  property. 

In  American  Harrow  Co.  v.  Geyo,  134 
Mich.  639,  96  N.  W.  1065,  a  contract  retain- 
ing the  title  and  ownership  of  goods  sold  by 
retail,  the  vendor  having  a  right  to  take 
possession  at  any  time  he  might  deem  him- 
self insecure,  and  dispose  of  the  same,  ap- 
I'  plying  the  proceeds  on  the  indebtedness  of 
the  vendee,  whoae  obligation  to  pay  was  «>• 
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n.  S.  268,  34  L.  ed.  340,  10  Sup.  Ct.  Rep. 
999;  Choate  v.  Stevens,  116  Mich.  28,  43 
L.R-A.  277,  74  N.  W.  289;  and  Van  Den 
Bosch  ▼.  Boawman,  138  Mich.  624,  101  N. 
W.  832.  In  Chicago  R.  Equipment  Co.  v. 
Merchants'  Nat.  Bank  the  contract  was  ma- 
terially different  from  the  one  under  con- 
sideration here,  as  is  manifest  from  the 
finding  of  the  trial  judge  (approved  by  a 
majority  of  the  supreme  court)  that  any- 
one contemplating  a  purchase  of  the  notes 
would  draw  the  inference  that  the  freight 
cars  had  already  been  sold  by  the  payee  to 
the  maker,  and  that  the  payee  was  to  re- 
tain a  lien  and  security  upon  them  in  the 
way  of  mortgage.  It  was  held  that,  so  oon- 
stmed,  the  contract  was  an  executed  one. 
The  present  case  is  quite  different.  In  its 
very  terms  the  contract  is  executory,  and 


cannot  be  oonstrued.aa  indicating  a  prerioos 
sale.  So,  in  Choate  t.  Stevens,  which  fol- 
lowed Chicago  R.  Equipment  Co.  t.  Mer- 
chants' Nat.  Bank,  supra,  a  delivery  of 
the  property  which  furnished  the  consider- 
ation for  the  note  had,  in  fact,  occurred 
long  before  the  note  was  given.  Van  Den 
Bosch  T.  Bouwman  in  no  way  departs 
from  the  case  above  cited.  The  question 
there  presented  was  whether,  when  a  title 
note  authorized  the  original  owner  to  re- 
take the  property  and  sell  it,  applying  the 
proceeds  on  the  note,  such  sale,  when  made, 
was  on  account  of  the  maker  or  payee  of 
the  note.  It  was  held  that  the  contract 
should  be  enforced  according  to  its  terms. 
For  the  error  pointed  out,  the  judgment 
is  reversed,  and  a  new  trial  ordered. 


affected  thereby,  was  held  to  amount  to  a 
conditional  sale,  and  not  an  absolute  sale 
with  mortgage  back. 

In  Northwestern  Mut.  L.  Ins.  Co.  v. 
George,  77  Minn.  319;  70  N.  W.  1028,  1064, 
it  is  held  that,  where  it  was  expressly  agreed 
that  the  title  and  ownership  of  the  property 
should  remain  in  the  vendor  until  each  pay- 
ment was  fully  made,  ana  that  the  giving  of 
notes  was  not  to  be  deemed  payment  until 
they  were  actually  paid,  the  transaction 
was  a  conditional  sale. 

In  W.  F.  Zimmerman  Lumber  Co.  v.  Elder 
(Miss.)  29  So.  406,  it  was  held  that,  where 
title  to  property  sold  wsis  reserved,  the  sale 
was  conditional,  though  no  time  of  payment 
was  specified  and  that  the  vendor  might  re- 
plevin the  property  from  a  subpurchaser. 

But  in  Fairbanks,  M.  &  Co.  v.  Baskett, 
08  Mo.  App.  53,  71  S.  W.  1113,  it  was  held 
that,  where  a  contract  of  sale  provided  that 
the  title  should  remain  in  the  vendor  until 
payment  in  full,  and  that  he  might,  in  case 
of  default,  seize  and  sell  it  by  publishing 
notices,  and  apply  Uie  proceeds  to  pay  the 
balance  due  on  the  contract,  such  retention 
of  title  was,  in  effect,  a  chattel  mortgage. 

In  Bennett  Bros.  Co.  v.  Tarn,  24  Mont.  457, 
62  Pac.  780,  it  was  held  that,  where  a  writ- 
ten contract  provided  that  the  express  con- 
dition of  the  sale,  purchase,  and  delivery  of 
the  articles  described  was  such  that  the  title, 
ownership,  or  right  of  possession  should  not 
pass  from  the  vendor  until  the  property  was 
paid  for  in  full;  and  that  the  vendor  might, 
in  case  of  default,  or  in  case  he  might 
deem  himself  insecure,  retake  the  property, 
retaining  all  moneys  paid  on  the  purchase 
price  thereof  as  stipulated  damages  and  for 
use  or  rental, — the  transaction  was  a  condi- 
tional sale,  and  not  an  absolute  sale  with 
retention  of  lien. 

In  Richardson  Drug  Co.  y.  Teasdall,  52 
Neb.  698,  72  N.  W.  1028,  it  was  held  that, 
where  a  contract  of  sale  constituted  the 
purchaser  the  agent  of  the  vendor  to  take 
possession  of  a  stock  of  merchandise  and 
sell  the  same  at  retail,  making  certain 
monthly  payments;  and  provided  that,  when 
eL.R.A.(N.S.) 


Buoh  payments  had  been  made  in  full,  the 
vendor  should  t;ransfer  all  his  right,  title, 
and  interest, — the  transaction  was  a  condi- 
tional sale. 

In  Ballard  v.  Burgett,  40  N.  Y.  317,  it  was 
held  that,  where  certain  oxen  were  sold  for 
a  stipulated  sum,  subject  to  an  agreement 
that  they  were  to  remain  the  property  of 
the  vendor  until  paid  for,  the  sale  was  ex- 
ecutory; and  that  a  subpurchaser  from  the 
vendee  before  payment  acquired  no  title. 

In  Vassar  v.  Buxton,  86  N.  C.  335,  it  was 
held  that,  where  a  boise  was  sold  upon  an 
agreentent  that  it  should  be  the  property 
of  the  vendor  "until  the  residue  of  the  pur- 
chase money  was  paid,  and  subject  to  a 
lien  therefor,"  the  sale  was  conditional. 

But  in  Perkins  v.  Loan  &  Exoh.  Bank,  43 
S.  a  39,  20  8.  E.  759,  it  was  held  that,  where 
a  contract  of  sale  stipulated  that  the  title 
and  ownership  of  property  should  remain  in 
the  vendor  until  the  full  purchase  price  was 
paid;  and,  in  case  of  default  in  payment,  the 
property  might  oe  taken  back,  and  such 
payments  as  had  been  made  should  be  ap- 
plied for  rent,  or  the  vendor  might  bring 
suit  for  the  amount  remaining  unpaid, — the 
legal  effect  of  such  provision  was  to  create  a 
mortgage  on  the  property  to  secure  the 
payment  of  the  purchase  price. 

And  in  Planters'  Bank  v.  Vandyck,  4 
Heisk.  617,  it  was  held  that,  where  it  was 
stipulated  in  the  agreement  of  sale  that 
title  to  the  property  should  remain  in  the 
vendor  until  payment,  such  provision  was 
nothing  more  than  a  lien  retained;  the  court 
remarking:  "The  possession,  use,  and  prof- 
its of  the  property  had  passed  from  the  ven- 
dor to  purchaser;  the  vendor  was  not  au- 
thorized to  exercise  any  act  of  ownership  or 
control;  his  only  interest  was  an  equitable 
one." 

In  Freed  Furniture  &  Carpet  Co.  v.  Sor- 
ensen,  28  Utah,  419,  107  Am.  St.  Rep.  636, 
79  Pac.  564,  it  was  held  that  where  a  con- 
tract note  was  given  for  tue  purchase  price 
of  property  secured  therein,  title  to  which 
was  reserved  to  the  seller  until  fuUy  paid 
for,  the  seller  being  authopsK^n.  }9rft^  of 
Dinilized  hv 
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default,  to  take  posseaaion  of  the  property 
and  eredit  the  value  Uiereof,  or  to  reeell  the 
same  and  credit  the  proceeds,  holding  the 
▼endee  liable  for  any  deficieacy,  the  transac- 
tion was    a  conditional  sale. 

In  Rowan  t.  Union  Arms  Co.  36  Vt.  124, 
it  was  held  that,  where  it  wsw  stipulated 
that  property  should  not  pass  to  the  ven- 
dee until  at  the  full  and  complete  payment 
of  the  consideration.;  and  tliat  the  vendors 
should  preserve  in  themselves,  by  means  of 
an  aeent,  tbe  possession  of  all  said  property, 
which  consisted  of  machinery  and  other 
property  used  in  manufacturing,  and 
which  the  vendee  was  to  use  in  the 
meantime, — ^the  transaction,  in  view  of 
all  the  terms  of  the  agreement,  was  a  con- 
ditional sale,  and  not  a  sale  and  mort- 
gage. 

In  Page  v.  Urick,  31  Waah.  601,  96  Am. 
St.  Rep.  924,  72  Pac.  454,  it  was  held  that 
a  stipulation  for  retention  of  title  until  the 
entire  purchase  money  should  be  fully  paid 
had  the  effect  to  keep  the  title  in  the  ven- 
dor, so  that  he  might  maintain  replevin  for 
the  property. 

But  in  Osbom  v.  South  Shore  Lumber  Co. 
91  Wis.  626,  65  N.  W.  184,  it  was  held  that, 
where  a  contract  of  sale  provided  that  it 
was  expressly  understood  and  agreed  by  the 
parties  that  the  legal  title  to,  and  right  of 
possession  of,  certain  logs  sold,  and  lumber 
to  be  manufactured  therefrom,  should  be 
and  remain  in  the  vendor  as  security  for  the 
unpaid  purchase  price  imtil  the  same  should 
be  fully  paid,  the  vendor  having  the  right. 
In  case  of  default,  to  retake  and  sell  up<m 
ten  days'  notice,  returning  the  surplus  pro- 
ceeds to  the  vendee,  the  intention  of  the 
parties  was,  dearly,  that  the  vendor  was  to 
have  no  interest  in  the  property  after  de- 
livery, except  as  security  for  the  unpaid  pur- 
chase money. 


MICHIGAN  SUPREME  COURT. 
HARRY  W.  WATSON  et  al.,  Plffs.  in  Jfirr., 

V. 

DETROIT  JOURNAL  COMPANY. 

(—  Mich.  — ,  107  N.  W.  81.) 

Libel — ^pleading. 

1.  A  complaint  for  libel  upon  one  who 
had  brought  a  suit,  which  does  not  show 


that  plaintiff  had  done  so  except  In  the  in 

nuendo,  is  insufficient. 

Libel — publication  concerning  class. 

2.  An  individual  concern  engaged  inths 
trading  stamp  business  cannot  maintain  an 
action  for  libel  against  one  publishing  an 
article  not  referring  to  all  persons  engaged 
in  that  business  in  the  city,  but  referring 
generally  to  concerns  engaged  in  the  busi- 
ness. 

(March  27,  1906.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover 
damages  for  the  alleged  publication  of  a 
libel.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  D.  Joslyn  and  Ray  B.  Mor- 
gan, with  Messrs.  Corliss,  Leete,  &  Joslyn, 
for  plaintiffs  in  error: 

In  addition  to  the  cases  cited  in  the 
opinion,  counsel  referred  to — 

Ryer  v.  Fireman's  Journal  Co.  11  Daly, 
252;  Oidney  v.  Blake)  11  Johns.  54. 

The  articles  are  directed  against  both  the 
business  of  plaintiffs  and  plaintiffs  them- 
selves. 

Henkel  ▼.  Schaub,  94  Mich.  642,  64  N.  W. 
293;  Haney  Mfg.  Co.  ▼.  Perkins,  78  Mich.  1, 
43  N.  W.  1073;  Weiss  v.  Whittemore,  28 
Mich.  366. 

Messrs.  Geer,  Williams,  As  Martin,  for  de- 
fendant in  error: 

Where  a  publication,  in  its  nature  libel- 
ous, does  not  on  its  face  necessarily  point 
to  any  particular  individual  as  the  per- 
son libeled,  it  is  necessary  to  the  mainte- 
nance of  an  action  by  the  person  bringing 
suit  on  account  of  such  publication  that  he 
allege,  by  way  of  inducement  in  the  intro- 
ductory part  of  the  declaration,  such  ex- 
trinsic facts  and  circumstances  as,  when 
read  in  connection  with  the  libelous  publi- 
cation and  with  the  innuendos  connecting 
the  publication  with  the  introductory  mat- 
ter, will  inevitably  leave  in  the  mind  of 
the  reader  the  conclusion  that  the  plain- 
tiff is  the  person  intended  to  be  libeled. 

18  Enc.  PL  &  Pr.  p.  40;  Townshend, 
Slander  &  Libel,  S  316;  Miller  t.  Maxwell, 


Case  Note. — Liability  to  individual  for 
general  reflections  upon  the  business  in 
which  such  individual  is  engaged. — The 
eases  are  very  few  in  number  in  which  as- 
persions aimed  generally  at  a  business  or 
calling  have  been  made  the  basis  of  an  ac- 
tion for  libel  by  an  individual  engaged  in 
the  business  attacked.  In  addition  to  Ryck- 
man  v.  Delavan,  26  Wend.  186,  a  full  review 
of  which  is  contained  in  the  above  opinion, 
the  following  have  been  found: 

A  publication  purporting  to  be  a  caution 
addressed  to  the  public,  that  the  subscribers 
were  the  only  shiupeia  of  "the  true  and 
6I*R.A.(NS.) 


original  Franklin  eoal,"  and  warning  the 
public  not  to  buy  of  any  other  than  the 
subscribers'  agent,  as  the  subscribers  had 
not  sold  or  shipped  such  ooal  to  anyone  else 
there,  was  held  not  libelous  as  to  a  ooal  deal- 
er in  the  city  specified,  who  kept  and  ad- 
vertised for  sale  "the  genuine,  true,  and 
original  Franklin  coal."  Boynton  v.  Rem- 
ing^n,  3  Allen,  397.  The  court  said  that 
the  publication  was  not  libelous  at  all,  as  it 
did  not  hold  anyone  up  to  hatred,  contempt, 
or  ridicule,  nor  did  it  allege  that  the  plaintiff 
did  not  sell  the  genuine  (Yanklin  coal;  and 
that  it  could  be  construed  only  to  be  a^oail-^ 
Digilized  by  VjOOQlC 
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16  Wend.  9;  Taylor  T.  Kneeland,  1  Dougl. 
(Mich.)   67. 

An  innuendo  cannot  perform  the  office  of 
an  inducement. 

13  Enc  PI.  &  Pr.  pp.  63,  64;  Townahend, 
Slander  &  label,  {  336;  Duviyier  y.  French, 
43  C.  0.  A.  629,  104  Fed.  278;  Taylor  ▼. 
Kneeland,  tupra. 

Where  libelous  matter  ia  published 
against  a  class  of  persons,  an  individual 
of  that  class  cannot  maintain  an  action 
for  the  publication,  unless  the  words  re- 
fer specially  to  him. 

Eastwood  ▼.  Holmes,  1  Fost.  &  F.  347; 
Sumner  t.  Buel,  12  Johns,  476;  Kyckman 
T.  Delaran,  26  Wend.  186;  Ellis  ▼.  Kim- 
ball, 10  Pick.  132;  Stewart  t.  Wilson,  23 
Minn.  449;  Lewis  t.  Soule,  3  Mich.  614; 
Bourreseau  t.  Detroit  Evening  Journal 
Co.  63  Mich.  426,  6  Am.  St  Rep.  320,  30  N. 
W.  376;  McGraw  v.  Detroit  Free  Press  Co. 
86  Mich.  203,  48  K.  W.  600. 


Moore,  J.,  delivered  the  opinion  of  -  the 
court: 

This  action  was  commenced  by  declara- 
tion, to  which  a  demurrer  was  hiterposed. 
The  demurrer  was  sustained,  and  the  case 
is  brought  here  for  review.  The  declara- 
tion contains  several  counts.  If  a  cause 
of  action  is  stated  therein,  it  is  in  the  fol- 
lowing: 

County  of  Wayne — ss.t 

And  now  oome  Harry  W.  Watson,  Wil- 
liam C.  Orrell,  William  Wildanger,  Frank 
D.  Buckingham,  and  George  A.  Cothraine, 
of  Flint,  Michigan,  oopartoera,  doing  busi- 
ness as  the  Michigan  Trading  Stamp  Com- 
pany, plaintiffs,  and  complain  of  the  Detroit 
Journal  Company,  a  Michigan  corporation, 
the  defendant  herein,  in  a  plea  of  trespass 
on  the  case,  filing  this  as  their  amended 
declaration:  For  that  whereas,  heretofore, 
to  wit,    on   the   20th    day    of  September, 


tion  to  deal  with  the  subscribers'  agent  if 
the  eenuine  article  was  desired,  which  was 
within  the  privilege  of  fair  dealing,  and 
oould  not  b«  tortured  into  a  disparagement 
of  the  plaintiff's  character. 

So,  a  newspaper  publication:  "The  Prin- 
eess  maricet  is  not  a  howling  success.  At 
no  time  were  there  a  dozen  people  in  the 
market  on  S&turday  night," — was  held  not 
to  be  libelous  against  one  who  rented  stalls 
for  the  sale  of  his  goods  in  a  building  known 
as  "the  Princess  market,"  even  though  spe- 
cial damage  was  alleged.  McGraw  v.  De- 
troit Free  Press  Co.  86  Mich.  203,  48  N.  W. 
000. 

And  where  two  letters  from  correspondents 
were  published  in  different  parts  of  the  same 
newspaper,  one  of  which  stated:  "Every 
Kew  Yorker  ought  to  paste  up  the  names 
of  those  miserable  trades-people  you  men- 
tion, .  .  .  etc.,  and  refuse  to  deal  with 
them.  It  ia  disgraceful  that,  to  enable  such 
people  to  overcharge  for  their  wares,  the 
residents  of  the  whole  United  States  should 
be  annoyed.  They  ought  to  be  hung:"  and 
the  other  letter  asked  for  a  copy  of  the  list 
of  merchants  and  manufacturers  spoken  of 
in  a  previous  issue  of  the  paper,  and,  in  re- 
sponse thereto,  there  was  published  a  Ust 
of  the  officers  of  an  association  of 
merchants  and  manufacturers;  and  there 
was  no  apparent  connection  between 
the  two  letters;  and  there  was  nothing  to 
show  that  they  had  any  relation  to  each 
other, — ^no  action  for  libel  could  be  main- 
tained by  one  whose  name  was  published  as 
a  director  of  such  association.  Hauptner 
▼.  White,  81  App.  Div.  163,  80  N.  Y.  Supp. 
806. 

A  newspaper  article  describing  leaden  fig- 
ures called  "pilgrims'  signs"  and  sold  as 
antiquities,  as  being  of  recent  manufacture, 
and  stigmatizing  their  sale  as  an  attempt  at 
deoeption  and  eottortion,  was  held  not  to  be 
•etionable  at  the  suit  of  a  dealer  in  an- 
tiquities who  kept  "pilgrims' aigna"  for  aale, 
6LlLA.(N£.)    '     '  "         ^ 


Eastwood  V.  Holmes,  1  Fost.  &  F.  347.  The 
court  said  that  the  publication  complained 
of  was  not  libelous  because  it  reflected  on 
a  class  of  persons  dealing  in  such  objects. 
"If  a  man  wrote  that  all  lawyers  were 
thieves  no  particular  lawyer  could  sue  him, 
unless  there  was  something  to  point  to  the 
particular  individual."  In  this  case  there 
was  nothing  to  show  that  the  article  was 
published  with  any  reference  to  the  plain- 
tiff; it  not  appearing  that  the  defendant 
knew  him  at  all. 

It  is  plain  from  the  foregoing  cases  that, 
if  the  alleged  libel  cannot  in  any  manner  be 
construed  to  refer  to  any  particular  indi- 
vidual, no  one  is  in  fact  injured  by  its  pub- 
lication; and  hence  no  recovery  can  be  had 
by  one  who  thinks  himself  damaged  thereby. 
But  the  publication  sued  on  in  Watsow  v. 
Dethoit  Joxtbnai,  Co.  can  hardly  be  dis- 
posed of  so  easily.  Of  course,  by  reason  of 
hia  faulty  declaration,  the  plaintiff  would 
be  out  of  court  in  any  event,  regardless 
of  the  decision  on  this  question.  But 
the  court  has  made  it  the  main  ques- 
tion of  its  opinion,  and  therefore  it  cannot 
be  treated  as  obiter.  In  view  of  all  the  dr- 
eumstancea  of  the  case,  it  cannot,  with  any 
oonfidence,  be  asserted  that  the  publication 
complained  of  is  entirely  incapable  of  the 
construction  that  it  referred  to  the  plaintiff. 
If  the  meaning  of  an  alleged  libel  is  so 
doubtful  that  extrinsic  evidence  is  needed  to 
determine  whether  it  is  actionable  or  not, 
the  overwhelming  weight  of  authority  has 
made  it  the  provmce  of  the  jury  to  find  the 
true  meaning.  Upon  principle,  therefore, 
there  is  no  reason  why  it  should  not  also  be 
for  the  jury  to  determine  whether  or  not  a 
publication  which  in  its  terms  refers  to  a 
class  or  collection  of  individuals,  or  to  their 
business,  can  fairly  be  construed  to  mean 
one  or  more  particular  individuals  of  the 
class  referred  to.  This  is  the  logical  con- 
clusion to  be  drawn  from  the  language  of 
Ryckman  t.  Delavan,  supra,  quot^  in  tha 
SI 
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1004,  and  for  a  long  time  prior  thereto,  to- 
wit,  for  a  period  of  one  year,  and  until  the 
present  time,  the  said  plaintiffs,  under  the 
firm  name  aa  aforesaid,  have  been  engaged 
at  Detroit,  Michigan,  and  at  other  cities  in 
the  state  of  Michigan,  in  the  business  of 
selling  trading  stamps,  or  coupons,  to  the 
merchants  of  the  city  of  Detroit  and  of 
other  cities  and  towns  in  the  state  of  Michi- 
gan, and  in  redeeming  such  of  said  stamps 
as  are  presented  for  that  purpose  at  the 
stores  of  tltese  plaintiffs,  which  redemption 
ia  made  by  exchanging  for  such  trading 
articles  of  merchandise,  a  large  stock  of 
which  is  and  has  been  kept  at  the  stores  of 
the  said  plaintiffs ;  that  by  the  carrying  on 
of  said  business  the  said  plaintiffs  had  built 
up  and  established  a  large  and  profitable 
business,  and  had  invested  in  said  business 
large  sums  of  money,  to  wit,  the  sum  of 
fifty  thousand  dollars,  and  that  prior  to  the 
acts  herein  complained  of  the  said  plaintiffs 
had  derived  large  profits  from  said  business, 
to  wit,  at  the  rato  of  ten  thousand  dollars 
per  year;  that  the  said  plaintiffs  always 
were  and  are  good  and  honest  citizens  of 
this  state,  and  before  and  at  the  time  of 
committing  by  the  said  defendant  the 
grievances  hereinafter  mentioned  were  per- 
sons of  good  name,  credit,  and  reputation, 
and  the  said  business  carried  on  by  them  un- 
der the  firm  name  as  aforesaid  was  and 
is  a  fair,  honest,  and  lawful  business;  that, 
at  the  time  and  places  aforesaid,  the  said 
defendant  was  engaged  in  printing  and  pub- 
lishing, and  was  the  proprietor  and  owner 
of,  »  daily  newspaper  known  as  the  "De- 


troit Journal,"  which  said  paper  at  the  times 
herein  mentioned  had  a  large  circulation  in 
tiie  city  of  Detroit  and  throughout  the  stato 
of  Michigan.  Yet  the  said  defendant,  well 
knowing  the  premises,  but  contriving  and 
maliciously  intending  to  injure  said  plain- 
tiffs in  their  said  business,  and  to  bring 
them,  the  said  plaintiffs,  into  public  scandal 
and  disgrace,  and  to  bring  the  business  car- 
ried on  by  these  plaintiffs  as  the  Michigan 
Trading  Stamp  Company  into  disrepute,  and 
to  injure  and  destroy  the  said  business  of 
these  plaintiffs,  did,  to  wit,  on  the  20th  day 
of  September,  1904,  at  the  city  of  Detroit, 
Michigan,  and  in  other  cities  and  towns  in 
the  steto  of  Michigan,  wrongfully  injurious- 
ly and  maliciously  puUish  a  certain  false, 
injurious,  and  malicious  libel  of  and  con- 
cerning the  said  plaintiffs  in  their  said 
business,  to  wit,  an  editorial  in  the  said 
Detroit  Journal  as  follows: 

"The  Outlawed  Trading  Stomp.  Two 
suite  [meaning  the  suite  brought  against 
the  city  of  Detroit  et  al.  by  these  plaintiffs 
and  International  Amusement  Stemp  Com- 
pany of  Detroit,  Michigan,  Limited,  in  this 
court],  brought  by  trading  stamps  concerns 
[meaning  aa  one  of  these,  these  plaintiffs 
doing  business  aa  the  Michigan  Trading 
Stemp  Company,  who  had  brought  one  of 
said  two  suite'],  call  attention  in  emphatic 
manner  to  the  fact  that  this  particular  fbrm 
of  the  get-ricfa-quick  industry  is  now  out- 
lawed in  this  city.  The  people  of  the  en- 
tire community,  through  their  legislative 
representetives,  have  voted  almost  unani- 
mously to  place  them  on  the  same  basis  aa 


opinion  above,  and  is  undoubtedly  the  pres- 
ent law  in  England,  as  enunciated  in  Le 
Fanu  v.  Malcomson,  I  H.  L.  Cas.  637,  in 
which  a  declaration  was  held  good  after  ver- 
dict, which  alleged  that  the  plaintiff  was 
the  owner  of  a  factory  in  Ireland,  and  that 
the  defendant  had  published  of  him  and  of 
said  factory  a  libel  imputing  that  cruelties 
were  practised  "in  some  Irish  factories,  in- 
nuendo the  plaintiff's  factories,"  though 
there  was  no  other  allegation  connecting  the 
libel  with  the  plaintiff.  The  language  of 
the  judges  will  bear  quoting  at  length  in 
this  connection.  The  lord  chancellor  said: 
"If  a  party  can  publish  a  libel  so  framed  as 
V)  describe  individuals,  though  not  naming 
them,  and  not  specifically  describing  them 
by  any  express  form  of  words,  but  still  so 
describing  them  that  it  is  known  who  they 
are,  as  the  jurors  have  found  it  to  be  here; 
and  if  those  who  must  be  acquainted  with 
the  circumstances  connected  with  the  party 
described  may  also  come  to  the  same  con- 
clusion, and  may  have  no  doubt  that  the 
writer  of  the  libel  intended  to  mean  those 
individuals, — ^it  wouid  be  openidg  a  very 
wide  door  to  defamation  if  parties  suffering 
all  the  inconvenience  of  being  libeled  were 
not  permitted  to  have  tliat  protection  which 
5L.ILA.(N.S.) 


the  law  affords.  If  they  are  so  described 
that  they  are  Icnown  to  all  their  neighbors 
as  being  the  parties  alluded  to;  and  if  they 
are  able  to  prove  to  the  satisfaction  of  » 
jury  that  the  party  writing  the  libel  did  in- 
tend to  allude  to  them, — it  would  be  un- 
fortunate to  find  the  law  in  a  stato 'which 
would  prevent  the  party  being  protected 
against  such  libels."  Lord  Oampbell  also 
said:  "It  ma^  well  hanoen  that  the  sin- 
gular number  is  used;  and,  where  a  class  is 
described,  it  may  very  well  be  that  the  slan- 
der refers  to  a  particular  individual  That 
is  a  matter  of  which  evidence  is  to  be  laid 
before  the  jury,  and  the  jurors  are  to  deter- 
mine whether,  when  a  class  ia  referred  to, 
the  individual  who  complains  that  the  slan- 
der applied  to  him  is,  in  point  of  tact,  justi- 
fied in  making  such  complaint.  That  is 
clearly  a  reasonaUe  principle,  because, 
whether  a  man  is  called  by  one  name,  or 
whether  he  is  called  by  another,  or  whether 
he  is  described  by  a  pretended  description 
of  a  class  to  which  he  is  known  to  belong,  if 
those  who  look  on  know  well  who  is  aimed 
at,  the  very  same  injury  is  inflicted — the 
very  same  thing  ia  in  fact  done — as  would 
be  done  if  his  name  and  Chriatiaa 
were  ton  times  repeated*' 
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lotteries  and  resorts  of  a  socially  disreputa- 
ble character.  The  passage  by  the  people  of 
the  municipal  ordinance  including  the  trad- 
ing stamp  in  the  classification  of  other 
tabooed  things  makes  them  doubly  an  out- 
law. There  is  a  state  law  under  which  such 
devices  must  be  affirmed  to  be  illegal.  This 
is  the  same  state  law  which,  as  wUl  be  re- 
membered, was  invoked  by  a  no  less  per- 
sonage than  the  attorney  general  of  the 
state  for  the  suppression  of  the  illegal  ton- 
tine diamond  graft  here  some  four  or  five 
years  ago.  The  similarity  between  the  trad- 
ing stamp  graft  and  the  so-called  tontine 
plan  for  acquiring  ownership  of  diamonds 
is  too  close  to  escape  attention  [meaning 
that  the  business  of  plaintiffs  is  disreputa- 
ble, dishonest,  and  illegal].  Both  have  as 
their  chief  element  of  attractiveness  to  un- 
informed persons  a  pretended  offer  to  give 
something  for  nothing, — that  is,  to  give  a 
greater  value  than  that  for  which  one  may 
have  paid.  Both,  too,  are  dependent  for  the 
enormous  profits  yielded  to  their  promoters 
on  the  great  percentage  of  'lapses," — that 
is,  failures  to  carry  out  their  original  in- 
.  tention  on  the  part  of  those  who  may  be  se- 
duced by  the  promise  of  something  for  noth- 
ing to  invest  in  the  scheme.  The  result  of 
the  crusade  against  the  tontine  diamond 
fake  is  still  fresh  in  the  public  mind.  The 
chief  promoter  of  the  graft  fied  the  city 
and  the  swindling  enterprise  was  speedily 
broken  up.  The  trading  stamp  concerns 
[meaning  as  one  of  these,  these  plaintiffs 
doing  business  as  the  Michigan  Trading 
Stamp  Company]  may  struggle  against  the 
inevitable  and  resort  to  every  technical  ob- 
struction which  the  civil  courts  may  place 
at  their  command,  but  the  result  is  already 
discernible.  They  [meaning,  among  others, 
these  pdaintiffs  doing  business  as  the  Mich- 
igan Trading  Stamp  Company]  are  outlaws, 
and  must  yield  ultimate  obedience  to  the 
authority   which   has   denounced   them   as 

KUCh." 

That  at  the  time  of  the  committing  by 
the  said  defendant  of  the  said  grievances 
there  were  only  four,  or  thereabouts,  trad- 
ing stamp  companies  engaged  in  the  trad- 
ing stamp  business  in  the  city  of  Detroit, 
of  which  the  Michigan  Trading  Stamp  Com- 
pany, plaintiff  herein,  was  one;  so  that 
when  said  false,  malicious,  and  injurious 
article  was  published,  as  herein  set  forth, 
the  attention  of  all  the  readers  thereof  was 
directed  to  this  plaintiff  as  one  of  said  four 
companies,  and  these  plaintiffs,  doing  busi- 
ness as  aforesaid  as  the  Michigan  Trading 
Stamp  Company,  were  identified  in  the 
minds  of  the  readers  of  said  paper  and  of 
the  customers  of  these  plaintiffs,  doing  busi- 
ness as  aforesaid,  u  being  one  of  the  oom- 
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panics  referred  to  in  suck  Mse  publication, 
etc. 

There  were  six  reasons  stated  in  the 
demurrer.  It  is  conceded  that  upon  the 
record  presented  here  some  of  them  are  not 
well  taken.  The  two  reasons  which  we  will 
consider  are  stated  as  follows:  "(4)  The 
articles  published  in  defendant's  newspaper 
of  which  plaintiffs  complain  do  not  refer 
particularly  to  the  plaintiffs,  but  generally 
to  all  persons  engaged  in  the  trading  stamp 
business.  In  other  words,  said  articles  have 
no  personal  application  to  the  plaintiffs, 
and  therefore  are  not  libelous.  .  .  .  (6) 
The  said  declaration  does  iiot  state  facts 
sufficient  to  constitute  a  cause  of  action." 
It  will  be  observed  that  the  only  suggestion 
made  in  the  declaration  that  plaintiff  had 
brought  suit  against  the  city  of  Detroit  is 
in  the  innuendo.  In  Taylor  t.  Kneeland,  1 
Dougl.  (Mich.)  67,  it  is  said:  "Has  the 
plaintiff  alleged  anything  in  the  inducement 
to  warrant  this  innuendo?  Here  the  action- 
able quality  of  the  words  arises  from  ex- 
trinsic circumstances,  and,  Stafkie  says, 
those  circumstances  must  appear;  and  that 
the  method  of  putting  them  upon  record 
is  (1)  by  an  introductory  part,  or  induce- 
ment, and  stating  them  by  averment;  (2) 
by  a  colloquium  connecting  them  with  the 
libel  or  slander,  as  by  saying  that  the  words 
were  spoken  'of  and  concerning'  the  extrin- 
sic facts  so  averred  in  the  inducement;  (3) 
by  an  innuendo  applying  the  different  parts 
of  the  charge  to  the  different  facts  before 
averred  and  set  forth  in  the  inducement. 
Starkie,  Slander  i.  Libel,  290.  The  in- 
nuendo, therefore,  can  do  nothing  more  than 
refer  back  to  some  facts  stated  in  the  in- 
ducement; for  the  truth  of  an  innuendo  must 
always  appear  from  precedent  averments, 
and  the  inducement  and  colloquium  must 
warrant  the  innuendo."  See  also  Lewis  t. 
Soule,  3  Mich.  614,  and  cases  cited  in  the 
note;  Bourreseau  v.  Detroit  Evening  Jour- 
nal Co.  63  Mich.  425,  6  Am.  St.  Rep.  320, 
30  N.  W.  376;  Vickers  v.  Stoneman,  73 
Mich.  421,  422,  41  N.  W.  495.  We  have, 
then,  a  declaration  without  any  proper  aver- 
ment that  plaintiff  had  commenced  a  suit 
against  the  city  of  Detroit. 

The  important  question  is  whether  upon 
this  record  the  fourth  reason  stated  in  the 
demurrer,  reading  as  follows:  "The  arti- 
cles published  in  defendant's  newspaper  of 
which  plaintiffs  complain  do  not  refer  par- 
ticularly to  the  plaintiffs,  but  generally  to 
all  persons  engaged  in  the  trading  stamp 
business;  in  other  words,  said  articles  had 
no  personal  application  to  the  plaintiffs, 
and  therefore  are  not  libelous," — is  well 
taken.  Counsel  are  not  so  far  apart  about 
what  the  law  is  as  they  are  as  to  whether 
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the  averments  of  the  declaration  bring  the 
ease  within  the  rule.  Counsel  for  plaintiffs 
say:  "Unless  this  court  shall  be  able  to 
say  that  the  libelous  articles  complained  of 
cannot  by  any  reasonable  construction  be 
found  to  refer  to  plaintiffs,  then  the  ques- 
tion whether  or  not  the  readers  of  the  arti- 
cles believed  or  understood  they  referred 
to  the  plaintiffs  is  one  of  fact,  to  be  sub- 
mitted to  a  juiy.  .  .  .  The  rule  which 
determines  whether  or  not  an  action  will  lie 
where  a  class  of  people  is  libeled  is:  1)o 
the  defamatory  words  refer  to  some  ascer- 
tained or  ascertainable  persons!' "-r-claim- 
ing  this  case  comes  within  such  rule,  citing 
Fenstermaker  v.  Tribune  Pub.  Co.  12  Utah, 
439,  35  L.R.A.  611,  43  Pac.  112  5  Wofford  v. 
Medcs,  129  Ala.  357,  55  L.R.A.  214,  87  Am. 
St.  Rep.  66,  30  So.  625;  Jones  v.  State,  38 
Tex.  Crim.  Rep.  364,  70  Am.  St.  Rep.  766, 
43  S.  W.  78,  and  other  authorities. 

Coimsel  for  defendant  insist  that,  "where 
libelous  matter  is  published  against  a  class 
of  persons,  an  individual  of  that  class  can- 
not maintain  an  action  for  the  publication 
unless  the  words  refer  specially  to  him.  If 
they  do  refer  specially  to  him,  then,  not- 
withstanding the  fact  that  they  also  apply 
to  others,  he  may  maintain  an  action.  The 
true  rule  is  that  where  the  words  apply  to 
a  class  of  persons,  and  not  specially  to  a 
particular  group  of  such  class,  an  individual 
of  that  class  cannot  maintain  an  action; 
but,  if  they  apply  specially  to  a  particular 
group  of  such  class  any  member  of  such 
group  may  maintain  an  action," — citing  18 
Am.  &  Eng.  Enc  Law,  2d  ed.  p.  1053;  East- 
wood v.  Holmes,  1  Fost.  &  F.  347;  Ellis 
T.  Kimball,  16  Pick.  132;  Stewart  ▼.  Wil- 
son, 23  Minn.  449;  Lewis  v.  Soule,  tupra; 
McGraw  v.  Detroit  Free  Press  Co.  85  Mich. 
203,  48  N.  W.  500;  and  other  eases. 

The  case  of  Ryckman  v.  Delavan,  25  Wend. 
186,  is  quoted  by  counsel  for  both  sides  in 
support  of  their  respective  contentions,  and 
is  recognized  by  them  as  a  leading  case. 
The  case  was  as  follows:  "Ryckman  sued 
Delavan  for  a  libel,  and  set  forth  in  his 
declaration  a  publication  of  the  defend- 
ant, in  which  it  was  stated  that  certain 
malting  establishments  on  the  Hill  in  Al- 
bany (owned  by  particular  individuals,  but 
not  naming  the  plaintiff  as  one  of  those 
individuals)  were  supplied  with  water  for 
malting  from  stagnant  pools,  gutters,  and 
ditches,  often  in  such  a  (putrid)  state  as 
to  be  green  on  the  surface;  and  that  there 
were  several  malt  houses  on  the  Hill,  all 
of  which  relied  on  water  taken  occasionally 
from  such  places  as  before  described.  The 
plaintiff  alleged  that  before  and  at  the  time 
of  the  publication  he  was  a  maltster  and 
brewer  in  the  city  of  Albany,  and  was  in  the 
use  and  occupation  of  a  malt  house  and 
5L.R.A.(N.S.) 


malting  establishment  at  a  place  in  the  city 
of  Albany  called  'the  Hill,'  where  he  car- 
ried on  the  business  of  malting  grains  for 
brewing,  and  that,  to  injure  him  in  his  good 
name  and  to  destroy  his  business,  the  de- 
fendant published,  etc.,  the  alleged  libel." 
Ten  of  the  judges  voted  for  a  reversal  and 
nine  for  an  affirmance.  The  minority  opin- 
ion was  written  by  Chancellor  Walworth. 
He  first  states  the  rule  in  an  action  of 
slander,  and  then  says:  "It  is  otherwise, 
however,  in  the  case  of  libels,  where  the 
whole  is  in  writing  or  print,  and  all  the  ex- 
ternal facts,  to  show  the  application  of  the 
libelous  matter,  must  be  spread  upon  the 
declaration,  to  enable  th«  court  to  see  that 
it  must  have  been  applied  to  the  plaintiff 
as  an  individual,  and  not  to  a  class  of  per- 
sons merely,  when  he  sues  for  a  personal 
libel  on  himself.  Here  the  charge  in  the 
publication  that  there  were  several  malt 
houses  on  the  Hill,  all  of  which,  as  the  de- 
fendant's informant  believed,  relied  occ&- 
sionally  on  water  taken  from  such  placet 
as  had  been  described,  did  not  necessarily, 
neither  could  it  by  common  intendment  be 
construed  to,  charge  every  individual  wha 
was  interested  in  any  malting  establish- 
ment at  that  place,  either  as  a  copartner 
or  otherwise,  with  having  been  personally 
concerned  in  the  use  of  the  impure  water 
occasionally;  or  that  every  individual  thua 
interested  had  a  personal  knowledge  of  tK« 
fact.  The  averment,  therefore,  that  there 
were  only  6  malt  houses  on  the  Hill,  in 
which  12  persons  were  interested,  either  aa 
copartners  or  sole  owners,  and  that  the 
plaintiff  was  interested  in  one  of  them  as 
a  copartner  with  two  other  individuals,  does 
not  necessarily  show  that  the  writer  of  Htm 
article  intended  to  apply  this  particular 
clause  of  it  personally  to  the  plaintiff. 
Neither  do  I  believe  that  a  reader  of  the 
article  who  was  fully  acquainted  with  all 
the  facts  stated  in  tiiis  declaration  would, 
in  reading  this  article,  be  likely  to  give  it  k 
personal  application  to  each  of  these  IS 
individuals."  Later  in  Uie  opinion  he  uses 
the  following  language:  "I  am  not  at  pres- 
ent aware  of  smy  case,  either  in  this  state 
or  in  England,  where  a  private  action  for  » 
libel  reflecting  upon  a  body  or  class  of  per- 
sons has  been  sustained.  The  only  case,  in- 
deed, that  I  know  of  in  any  other  country 
is  one  suit  in  Scotland  brought  by  a  lien- 
tenant  colonel  in  behalf  of  his  whole  regi- 
ment for  defamation,  in  calling  them  a  regi- 
ment of  cowards  and' blackguards.  In  that 
case  the  defendant  did  not  appear  upon 
the  trial,  as  he  was  out  of  the  country; 
and  the  lord  commissioners,  before  whom 
the  issue  was  tried,  expressly  told  the  jury 
that  the  damages  given  by  them  were  not 
for  an  individual  injury  to  the  person,  but 
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fbr  an  injnry  done  to  the  regiment.  Shear- 
lock  T.  Beardsworth,  1  Murray,  196.  I  have 
no  doubt,  therefore,  that  the  decision  of 
the  supreme  court  in  this  case  was  in  con- 
formity with  the  law  as  now  settled,  both 
here  and  in  England,  and  that  the  judg- 
ment of  that  court  should  be  affirmed." 

Senator  Verplanck,  who  wrote  the  opin- 
ion holding  the  article  libelous,  laid  great 
stress  upon  the  fact  that  the  article  stated 
"there  are  several  malt  houses  on  the  Hill, 
...  all  of  which  rely  on  water  taken 
[occasionally]  from  such  places,"  as  before 
described ;  and  was  of  the  opinion  that  this 
was  equivalent  to  saying  tiiat  every  malt 
house  on  the  Hill,  eto.  In  his  opinion  he 
uses  this  language:  '^t  is  very  evident 
that  the  charge  is  general,  and  includes  all 
those  who  own  and  carry  on  business  in 
the  several  malt  houses  deecribed.  Of  these 
persons  the  plaintiff  is  one.  The  accusation 
includes  all  of  them;  and  tiiis,  therefore, 
does  not  resemble  those  ancient  oases  in 
libel  or  slander  where  it  was  held  with 
more  strictness  than  courts  now  entertain 
that  when  a  charge  is  made  upon  some  one 
person  indefinitdy  out  of  many,  without  any 
indication  of  the  individual  meant,  the  ac- 
tion is  not  maintaionble  on  account  of  the 
uncertainty  of  the  charge."  He  recognizes 
the  rule  stated  by  the  chancellor  in  the  fol- 
lowing language:  "The  distinction  between 
a  libel  aimed  at  an  individual,  and  the  cen- 
sure or  satire  of  a  whole  class  of  the  com- 
monity  to  whieh  that  individual  happens 
to  belong,  is  unquesrfaionable,  being  alike 
founded  in  the  reason  of  the  thing  and  sup- 
ported by  authority.  No  better  definition 
of  a  libel  can  be  given  than  that  of  Chief 
Justice  Parsons:  'A  libel  is  a  malicious 
publication,  expressed  either  in  printing  or 
writing,  or  by  signs  and  pictures,  tending 
either  to  blacken  the  memory  of  one  dead, 
or  the  reputation  of  one  who  is  alive,  and 
expose  him  to  public  hatred,  contempt,  and 
ridicule.'  Com.  v.  Clap,  4  Mass.  168,  3  Am. 
Dec.  212.  To  the  same  effect  is  the  defini- 
tion given  by  Hamilton,  in  the  celebrated 
Oroswell  Case,  3  Johns.  Oas.  337,  and  since 
repeatedly  adopted  in  our  own  courts,  as  In 
Steele  v.  Southwick,  9  Jones,  216.  In  a 
private  suit  it  is  the  injury  inflicted  upon 
the  individual  for  which  pecuniary  com- 
pensation is  sought.  It  is  the  malicious  in- 
tention of  the  libeler  towards  the  injured 
individual  that  authorizes  the  latter  to  'seek 
redress.  The  proof,  or  else  the  necessary 
presumption  of  individual  malice,  and  the 
inflicting  individual  injury,  are  the  sole 
grounds  of  the  civil  action  and  of  the  rem- 
edy it  affords.  General  censure  or  reproof, 
satire  or  inveetiva,  direeted  against  large 
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classes  of  society,  whether  <m  moral,  theo- 
logical, or  political  grounds,  cannot  ordi- 
narily be  prompted  by  individual  malice  or 
intended  to  produce  personal  injury.  The 
politician  who  assails  the  opposite  party, 
the  polemical  divine  who  attacks  the  doc- 
trine or  the  discipline  of  another  church 
or  sect,  or  the  moral  satirist  who  lashes  the 
vices  or  the  foibles  of  his  age  and  nation, 
ought  not  to  be  held  responsible  in  private 
suits  for  the  bold  avowal  of  opinions,  true 
or  false.  The  principle  upon  which  the  civil 
remedy  is  allowed  does  not  apply  here;  and 
the  great  interests  of  society  require  that  it 
should  not  be  made  to  apply.  It  is  far  bet- 
ter for  the  public  welfare  that  some  occa- 
sional consequential  injury  to  an  individual 
arising  from  general  censure  of  his  pro- 
fession, his  party,  or  his  sect  should  go 
without  remedy,  than  that  free  discussion 
on  the  great  questions  of  politics,  or  morals, 
or  faith  should  be  checked  by  the  dread  of 
embittered  and  boundless  litigation.  When 
such  publications  so  far  transcend  the  limits 
of  fair  discussion  or  legitimate  moral  re- 
buke as  to  threaten  public  injury,  they  are 
most  effectually,  as  well  as  most  properly, 
prevented  or  punished  by  public  prosecution. 
But  both  in  civil  and  in  criminal  prosecu- 
tions, whether  it  be  punishment  that  is 
sought  or  compensation  for  an  injury  in- 
flicted by  libel  upon  an  individual,  the  rule 
laid  down  long  ago  in  King  ▼.  Alm<<,  3 
Salk.  224,  must  apply:  "Where  a  writrng 
inveighs  against  mankind  in  general,  or 
against  a  particular  class  of  men,  as,  for 
instance  men  of  the  gown,  this  is  no  libel.' " 
And  concludes  his  opinion  as  follows:  "I 
have  accordingly  no  doubt  that  the  present 
decision  of  the  supreme  court  ought  to  be 
reversed.  I  hold  that  a  declaration  on  libel 
cannot  be  adjudged  insufficient  by  reason 
of  the  accusation  being  directed  against  a 
doss  of  society,  unless  it  is  manifest  and  un- 
questionable that  the  charge  is  clearly  made 
against  a  class  of  society  or  an  order  or 
body  of  men  as  such,  and  cannot  possibly 
import  any  personal  application  tending  to 
•private  injury.  If  to  the  common  under- 
standing of  men  the  description  evidently 
points  to  several  individuals;  or  if,  on  the 
face  of  Hit  declaration,  it  appears  that  the 
words  are  capable  of  being  so  meant  and 
understood, — then  the  fact  of  a  person  being 
defamed  under  a  description  of  office  or  of 
profession,  common  to  himself  and  other  in- 
dividuals included  in  the  same  libel,  can- 
not take  away  the  right  of  private  action." 
The  record  show*  there  were  several  malt 
houses  on  the  Hill.  The  publication  stated, 
among  other  things,  tiiat  all  of  them  rdied 
en  water  token  oooasionally,  etc.    Thia  wm 
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equivalent,  as  the  opinion  states,  to  saying 
that  every  one  of  them  used  the  putrid 
water.  Suppose,  instead  of  criticizing  the 
methods  of  each  and  all  of  the  maltsters 
on  the  Hill  in  conducting  their  business, 
the  calling,  or  occupation,  the  class  general- 
ly known  as  maltsters  had  been  criticized, 
and  it  had  been  asserted  tliat  beer  drink- 
ing was  harmful,  and  that  a  commimity 
would  be  better  off  if  it  contained  no  malt- 
sters; is  it  not  likely  that  the  ten  who  voted 
for  a  reversal  would  have  joined  the  nine 
in  afBrming  the  casef  Suppose  a  local 
paper  published  in  a  oommunity  having 
but  four  saloons  ahoulu  say  that  the  saloon 
business  was  harmful  to  the  young,  was  a 
producer  of  drunkenness,  that  its  results 
were  altogether  bad;  could  it  he  said  that 
such  criticism  would  entitle  each  saloon 
keeper  to  nmintain  an  action  for  libel?  Or 
suppose  in  a  community  where  there  was  but 
one  football  team  a  paper  was  to  publish 
an  article  asserting  that  the  game  of  foot- 
ball was  a  cruel  and  brutal  sport,  which 
was  worthy  of  the  severest  condemnation; 
could  it  be  said  that  this  was  a  charge  that 
each  member  of  the  team  was  cruel  and 
brutal,  for  w&ich  he  could  successfully  main- 
tain a  libel  suit  against  the  publisher?  We 
think  each  of  these  questions  must  be  an- 
swered in  the  negative.  Trading  stamp  con- 
cerns are  spoken  of  in  the  first  article  set 
out  in  the  declaration  of  the  plaintiif  as 
"the  get-rich-quick  industry."  This  refers 
to  trading  stamp  concerns  generally,  and  not 
to  any  particular  trading  stamp  concern. 
In  anotW  article  the  business  is  spoken 
of  as  "the  trading  stamp  fake."  This  re- 
fers to  the  business  generally,  and  not  to 
any  particular  individual.  In  another  arti- 
cle it  is  said:  "Mr.  Hunt  appreciates  the 
damage  done  to  business  by  the  trading 
stamp  bloodsuckers."  This  refers  in  gen- 
eral terms  to  the  men  engaged  in  the  busi- 
ness, and  not  to  any  particular  person  en- 
gaged therein.  We  then  have  in  this  case 
a  class  of  persons  in  Detroit  engaged  in  the 
conduct  of  trading  stamp  concerns.  A  pub- 
lication is  made  which  does  not  refer  to  all 
the  persons  engaged  in  that  business  in  De- 
troit, but  does  refer  generally  to  the  trad- 
ing stamp  concerns  of  that  city.  We  think 
the  case  stated  will  not  sustain  an  action 
of  libel. 

The  action  of  the  arcuit  judge  in  sustain- 
ing the  demurrw  is  afSrmed. 


Grant,  Ostiander,  and  Hooker,  JJ.,  con- 
enr.  McAlvay,  J.,  concurs  in  the  result. 
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WILLIAM  BISCHOF,  Appt., 

MERCHANTS'  NATIONAL  BANK  «t  aL 

(—  Neb.  — ,  106  N.  W.  996.) 

Highway — encroachment — ntusance. 

1.  Public  highways  belong,  from  side  to 
side  and  from  end  to  end,  to  the  public,  and 
any  permanent  structure  or  purpresturo 
which  materially  encroaches  on  the  publio 
street  and  impedes  travel  is  a  nuisance 
per  se;  but,  in  a  proper  case,  such  obstruc- 
tions may  be  authorized  by  competent  au- 
thority. 

Nuisance— public— private  suitor. 

2.  A  private  person,  seeking  the  aid  of 
equity  to  restrain  a  public  nuisance,  must 
show  some  special  injury  peculiar  to  himself, 
aside  from  and  independent  of  the  general 
injury  to  the  publia 

Highway — easement  of  view. 

3.  The  easement  of  view  from  every 
part  of  the  publio  street  belongs,  as  a  valu* 
able  right,  to  one  owning  property  abutting 
on  the  street,  and  will  be  protected  by  the 
courts  against  unlawful  encroachments. 

Headnotes  by  AiaEBT,  0. 


Case  Note. — Interference  with  view  of 
premises  from  street  as  special  damage 
which  will  sustain  injunction. — Whether  or. 
not  the  view  of  a  building  from  the  street 
on  which  it  stands,  when  considered  with 
reference  to  its  value  as  the  means  of  at- 
tracting the  attention  of  passers-by  in  the 
street  to  goods  displayed  in  the  windows,  is 
an  easement  of  such  nature  as  to  entitle  the 
owner  or  tenant  of  the  building  to  the  pro- 
tection of  a  court  of  equity,  is  a  question 
upon  which  there  is  an  irreconcilable  dif- 
ference of  opinion.  Nor  ea.n  it  be  said  that 
the  weight  of  authority  is  with  either  side, 
though  there  would  seem  to  be  a  growing 
tendency,  at  least  among  the  latest  decisions 
of  the  courts  in  this  country,  to  hold  with 
BiscHOF  v.  Mebohants'  Nat.  Bank.  Ac- 
cordingly, it  has  been  held  that  an  easement 
of  view  from  every  part  of  a  public  street 
into  a  building  on  the  street,  affording  the 
opportunity  of  attracting  customers  by  a  dis- 
play of  goods,  is  a  valuable  right,  and  even 
one  implied  in  the  dedication  of  the  street, 
of  which  the  owner  cannot  be  deprived  by 
an  encroachment  on  the  street  by  an  adjoin- 
ing proprietor,  and  that  an  injunction  would 
lie  to  prevent  such  encroachment.  First 
Nat.  Bank  V.  Tyson,  133  Ala.  459,  59  KRjiu 
399,  91  Am.  St.  Rep.  46,  32  So.  144. 

And  in  Perry  v.  Oastner,  124  Iowa,  386, 
66  L.RA.  160,  100  N.  W.  84,  the  court  evi- 
dently considered  an  obstruction  of  the  view 
of  a  building  from  the  street  as  an  injury, 
to  restrain  which  an  injunction  would  lie, 
since  it  is  there  said  that  the  owner  of  a 
lot  abutting  on  the  street  could  not,  even 
with  the  consent  of  the  niui4'cStial^rpoi«> 
Digilized  bvVjOO'' 
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Nvisaace — ^temporary — ^remedy  by  Uw. 

4.  Where  a  nuisance  is  not  permanent, 
and  the  damages  caused  thereby  are  not  re- 
coverable in  one  action,  but  would  require 
eucceasive  actions,  ^he  injured  party  has  no 
adequate  remedy  at  law. 
Same — permanent. 

6.  A  permanent  nuisance  is  one  of  such 
a  character,  and  which  exists  under  such  cir- 
cumstances,  that  it  will  b«   presumed  to 
continue  indefinitely. 
Same — ^presumption. 

6.  But  a  structure  constituting  a  nui- 
sance, maintained  in  violation  of  a  positive 
statute,  which  is  not  necessary  to  the  con- 
duct of  any  lawful  business,  and  which 
is  not  an  inseparable  or  a  necessary  part  of 
the  unfinished  building  to  which  it  is  at- 
tached, will  not  be  presumed  to  continue  in- 


definitely, and  is  not    a    permanent  nui- 
sance. 
Evidence. 

7.  Evidence  examined,  and  held  insuffi- 
cient to  show  that  the  plaintiff  had  consent- 
ed to  the  erection  of  the  obstruction  con- 
stituting a  nuisance. 

Nuisance — laches. 

8.  Where  a  party  protests  or  objects 
against  the  erection  of  a  proposed  obstruc- 
tion to  the  party  about  to  erect  it,  and  the 
latter  proceeds  over  such  protest  and  objec- 
tion to  «ompIete  the  obstruction,  he  cannot 
complain  because  the  former  delayed  ten 
days  in  bringing  suit  to  restrain  the  nui- 
sance which  had  been  completed  in  the 
meantime. 

(February  22,  1906.) 


tion,  construct  an  area  on  a  sidewalk  for 
the  purpose  of  reaching  his  basement,  where 
it  appeared  that  the  approach  to  and  from 
it  would  be  in  front  of  his  neighbor's  prop- 
erty and  thereby  interfere  with  travel  in 
front  of  such  property  and  with  the  view  to 
and  from  it,  and  where  it  further  appeared 
that  the  neighbor  had  show  windows  in 
front  of  his  building  which  were  used  by  his 
tenants  for  the  display  of  their  goods  and 
merchandise  ttf  attract  customers  and  draw 
trade,  and  that  by  such  area  the  view  and 
prospect  of  the  neighbor's  premises  were  ob- 
structed and  their  value  lessened. ' 

So,  where  a  storekeeper  so  placed  a  show 
case,  sign,  and  fence  extentUng  from  his 
store  out  upon  the  sidewalk  as  to  prevent 
passers-by,  when  approaching  from  one  di- 
rection, from  seeing  the  show  windows,  and 
the  eoods  therein  displayed  for  sale,  of  an 
adjoining  storekeeper,  it  was  held  that  an 
injunction  wotild  lie  at  the  suit  of  the  latter 
to  restrain  the  further  continuance  of  such 
obstruction,  as  it  constituted  a  nuisance  in- 
juriously affecting  the  complainant's  busi- 
ness.   Hallock  V.  Scheyer,  33  Hun,  111. 

The  same  rule  was  followed  in  a  Canadian 
case, — Brummell  v.  Wharin,  12  Grant,  Oh. 
(U.  0.)  283,— in  which  it  appeared  that  the 
plaintiff  was  a  druggist  and  the  defendant  a 
jeweler  occupying  adjoining  shops  belong- 
ing to  the  same  owner,  with  the  door  of 
each  shop  set  back  about  4  feet  from  the 
street;  that  plaintiff's  window  was  in  three 
parts,  the  part  next  to  the  defendant  form- 
ing an  obtuse  angle  with  the  middle  portion 
and  extending  from  the  street  line  to  the 
wall  between  the  two  shops,  thus  forming  a 
side  of  the  defendant's  doorway;  that  this 
portion  of  the  window  was  valuable  for  at- 
tracting the  attention  of  passers-by  to  the 
goods  displayed  in  it,  and  that  it  had  been 
used  by  the  plaintiff  and  the  previous  ten- 
ants without  obstruction  for  ten  years  for 
that  purpose.  The  defendant  was  enjoined 
from  placing  a  movable  show  case  on  the 
side  of  his  doorway  toward  the  plaintiff's 
shop,  which  intercepted  to  a  great  extent 
the  view  of  passers-by  into  the  plaintifTs 
window,  apparently  upon  the  ground  that, 
as  the  privilege  had  been  used  and  enjoyed 
6L.R.A.(N.S.) 


at  the  time  pf  and  before  the  execution  of 
the  plaintiff's  lease,  it  passed  by  the  lease. 
In  this  decision  the  court  avowedly  followed 
Riviere  v.  Bower,  Ryan  &  M.  24, — though  it 
was  not  a  case  in  which  equitable  relief  was 
sought, — in  which  it  appeared  that  the  own- 
er of  a  house  consisting  of  {wo  tenements 
retained  one  and  used  it  as  a  gunsmith's 
shop,  with  a  window  projecting  from  the 
front  so  as  to  display  his  goods,  by  a  side 
view,  to  people  going  up  and  down  the 
street,  and,  after  the  construction  of  the 
window,  leased  the  other  tenement;  and  it 
was  held  that  he  could  maintain  an  action 
on  the  case  against  his  tenant  for  entirely 
obstructing  the  view  of  his  goods  from  one 
side  of  the  window  by  fixing  a  movable  case 
of  books  to  a  doorpost  near  it. 

The  following  cases,  however,  appear  to  be 
opposed  to  the  proposition  enunciated  in 
BiscHOF  V.  Mebchants'  Nat.  Bank: 

Where  the  plaintiff  and  the  defendants 
owned  adjacent  stores,  with  no  space  be- 
tween them,  and  the  plaintiff's  building  came 
up  to  the  street  line,  while  the  defendants' 
stood  about  4%  feet  back  therefrom;  and  on 
the  side  of  his  .store  between  the  street 
line  and  the  front  wall  of  the  defendants' 
store  the  plaintiff  had  put  in  plate-glass 
window  to  enable  persons  passing  on  the 
street  to  see  the  goods  kept  in  the  store, 
and  maintained  the  same  for  four  years; 
and  the  defendants,  after  one  of  their  clerks 
had  left  their  employ  and  leased  the  plain- 
tiff's store  for  the  purpose  of  carrying  on  a 
rival  business,  had  a  show  case  made  and 
were  about  to  place  the  same  on  their  prop- 
erty between  the  street  line  and  the  line 
of  their  building  and  within  2  inches  of  the 
plaintiff's  plate-glass  window,  which  would 
have  shut  off  the  view  into  the  store  from 
that  side,  with  the  twofold  object  of  dis- 
playing their  own  goods  to  the  best  ad- 
vantage and  of  preventing  the  public  from 
seeing  the  goods  of  plaintiff's  lessee  through 
the  window, — it  was  held  that,  under  a  stat- 
ute providing  relief  by  injunction  against 
the  malicious  erection  of  buildings  with  the 
intent  to  annoy  and  injure  an  adjacent  pro- 
prietor in  .the  use  of  his  property,  no  injunc- 
tion would  lie  to  prevent   the   defendants 
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APPEAL  by  plaintiff  from  a  judgment 
the  District  Court  for  Otoe  County  in 
favor  of  defendants  in  an  action  brought  to 
enjoin  the  maintenance  of  a  nuisance  on  a 
sidewalk.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Roddy  &  Biscbof,  for  appellant: 

The  encroachment  of  the  building  of  the 
defendant  bank  on  the  sidewalk  space  is  a 
public  nuisance. 

Nelson  v.  Fehd,  104  111.  App.  114;  Perry 
T.  Castner,  124  Iowa,  386,  66  L.ItA.  160, 
100  N.  W.  84;.  Emerson  ▼.  Babcock,  66 
Iowa,  267,  65  Am.  Rep.  278,  23  N.  W.  656; 
Costello  T.  State,  108  Ala.  45,  85  L.RA.. 
803,  18  So.  820;    Elliott,  Roads  &  Streets, 


.2d  ed.  S  645;  Webb  v.  Demopolis,  95 
116,  21  L.R.A.  62,  13  So.  289;  Field  v.  Bar- 
ling, 149  IlL  656,  24  LJl.A.  406,  41  Am.  St 
Rep.  311,  87  N.  E.  850;  Dill  v.  Board  of 
Education,  47  N.  J.  Eq.  421,  10  L.R.A.  276, 
20  Atl.  739;  State  v.  Berdetta,  73  Ind.  185, 
38  Am.  Rep.  117;  McCloughry  v.  Finney,  87 
La.  Ann.  31;  Omaha  v.  Flood,  67  Neb.  124, 
77  N.  W.  379;  First  Nat.  Bank  v.  Tyson, 
133  Ala.  459,  50  L.RJL  399,  91  Am.  St 
Rep.  46,  32  So.  144;  Codman  v.  Evans,  6 
Allen,  808,  81  Am.  Dec.  748;  Marini  v. 
Oraham,  67  Cal.  130,  7  Pac.  442. 

The  appellant  suffers  a  special  injury  by 
reason  of  the  encroachment. 

Story  V.  New  York  Elev.  R.  Co.  SO  N.  Y. 


from  placing  the  show  case  as  contemplated, 
as  the  intent  to  injure  or  annoy  must  be 
the  leading  purpose  of  the  erection  forbid- 
den by  the  statute,  and  not  merely  second- 
ary to  an  otherwise  legitimate  purpose. 
Gallagher  v.  Dodge,  48  Conn.  387,  40  Am. 
Rep.  182. 

And  a  mandatory  injunction  was  denied 
in  Tracy  v.  Le  Blanc,  89  Me.  304,  36  Atl. 
309,  to  compel  the  defendant  to  remove  a 
circular  front  to  his  building  and  perpetual- 
ly to  enjoin  him  from  maintaining  the  same, 
which,  at  a  height  of  12  or  13  feet  above 
the  sidewalk,  projected  in  the  center  about 
2Vs  feet  over  the  street  line,  at  the  suit  of  an 
adjoining  owner  who  occupied  his  building 
as  a  furniture  store,  and  who  alleged  that 
such  projection  of  the  defendant's  building 
was  a  nuisance,  and  that  he  was  apecially 
injured  thereby,  in  that  the  view  from  the 
upper  stories  of  his  building  was  to  some  ex- 
tent cut  off,  and  that  the  front  of  his  up- 
per stories,  where  he  had  previously  been 
accustomed  to  display  his  goods,  could  not 
be  seen  by  persons  passing  along  certain 
parts  of  the  street.  This  decision  was  placed 
upon  the  ground  that  in  the  matter  of  a 
nuisance  already  in  existence  it  must  first 
be  so  adjudged  at  law,  except  in  cases  of 
pressing  necessity  ta-  where  there  is  no  ade- 
quate remedy  at  law. 

So,  it  was  held  in  Hay  v.  Weber,  79  Wis. 
587,  24  Am.  St  Rep.  737,  48  N.  W.  859,  that 
an  alleged  damage  to  business  was  too  re- 
mote and  speculative  to  constitute  the  basis 
of  a  private  action  at  law  or  in  equity 
where  it  was  caused  by  the  addition  to  an 
adjoining  building  of  bay  windows  10  feet 
in  height  and  extending  18  inches  into  the 
street,  though  they  might  prevent  persons 
near  the  buildings  beyond  them  from  seeing 
the  front  of  the  store  adjoining  them,  or 
prevent  persons  at  such  store  from  seeing 
the  stores  beyond  the  windows. 

Upon  the  same  principle,  an  injunction  was 
refused  in  Smith  v.  Owen,  35  L.  J.  Ch.  N. 
S.  317,  to  prevent  the  alteration  of  a  build- 
ing whereby  the  windows  of  a  shop  adjoin- 
ing would  not  be  seen  by  persons  as  far 
down  the  street  as  formerly,  but  which  would 
not  interfere  with  the  light  within  the  shop 
or  the  goods  displayed  in  the  window.  The 
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court  said  that  if  a  person  standing  out- 
side the  window  would  be  prevented  from 
seeing  the  goods  there  exhibited  the  action 
would  lie;  and  that  a  shopkeeper  had  a 
right  to  the  free  access  of  light  to  show 
goods  within  the  shop,  or  to  show  the 
goods  from  the  outside  by  means  of  glass; 
but  that  such  was  not  the  case  here,  where 
the  only  matter  complained  of  was  that 
passers-by  on  the  street  could  not  see  the 
goods  displayed  in  the  window  as  soon  a* 
they  had  before  the  alteration  of  the  adjoin- 
ing building,  though  when  they  came  in 
front  of  the  shop  they  could  see  the  goods 
just  as  well  as  before;  and  added  that  there 
was  nothing  to  prevent  one  from  erecting  ft 
building  on  his  own  land  though  it  was  done 
in  such  a  way  aa  to  obstruct  a  distant  view 
of  a .  sign  hung  in  front  of  an  adjoining 
building. 

And  a  coal  and  lime  dealer,  having  a 
board  on  his  property  to  indicate  the  mate- 
rials in  which  he  dealt,  cannot  maintain  an 
action  to  enjoin  the  erection  of  a  gasometer 
on  the  land  adjoining,  merely  Mcause  it 
obstructs  the  view  of  his  premises  and  is 
therefore  likely  to  deprive  him  of  custom- 
ers. Butt  T.  Imperial  Gas  Co.  L.  R.  2  Ch. 
158. 

In  this  connection,  attention  may  be 
called  to  Herpolsheimer  v.  Funke,  1  Neb. 
(Unof.)  471,  95  N.  W.  688,  though  it  was 
not  an  action  for  injunction,  as  upholding 
the  proposition  that  the  view,  from  the 
street,  of  a  window  used  for  the  purpose  of 
exhibiting  goods  therein  to  passers-by  on 
the  street,  is  an  easement  of  such  value  as 
to  call  for  the  protection  of  the  courts.  In 
this  case  it  was  held  that  the  maintenance, 
by  the  owner  of  the  building,  of  a  show- 
case in  front  of  a  window  of  his  tenants 
occupying  a  portion  of  the  same  building, 
which  window  wa*  used  by  them  for  the 
display  of  their  goods,  would  be  an  evio- 
tion,  if  the  tenants  were  thereby  prevented 
from  using  the  window  for  that  purpose. 
It  was  also  held  that  the  tenants  could 
elect  to  treat  such  eviction  as  partial,  and 
maintain  an  action  against  the  landlord  for 
dajnages  sustained  thereby,  upon  the  cove- 
nant, express  or  implied,  for  quiet  enjoy- 
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122,  43  Am.  Rep.  146;  Lahr  v.  Metropolitan 
Elev.  R.  Co.  104  N.  Y.  268,  10  N.  E.  628; 
Burnett  v.  Johnson,  16  N.  J.  Eq.  481;  Dill 
r.  Bo«rd  of  Education  and  Field  ▼.  Bar- 
ling, supra;  Elliott,  Roads  &  Streets,  2d 
ed.  !  696. 

The  appellant  cannot  recover  his  dam- 
ages in  one  action  at  law. 

tJline  T.  New  York  C.  ft  H.  R.  R.  Co.  101 
N.  Y.  98,  63  Am.  Rep.  123,  note,  4  N.  E. 
630;  Omaha  &  R.  Valley  R.  Co.  ▼.  Standen, 
22  Neb.  843.  36  N.  W.  188;  Wells  ▼.  New 
Hayen  &  N.  Co.  161  Mass.  46,  21  Am.  St. 
Rep.  423,  23  N.  E.  724;  Prentiss  v.  Wood, 

132  Mass.  487;  Townsend  t.  Epstein,  93 
Md.  637,  62  LJI.A.  409,  86  Am.  St.  Rep. 
441,  49  AtL  629;  Baltimore  &  P.  R.  Co.  ▼. 
fifth  Baptist  Church,  137  U.  S.  668,  34  L. 
ed.  784,  II  Snp.  Ct.  Rep.  186;  Hargreaves 
▼.  Kimberlj,  26  W.  Va.  787,  63  Am.  Rep. 
121;  Doran  v.  Seattle,  24  Wash.  182,  64 
I1.R.A.  682,  85  Am.  St.  Rep.  048,  94  Pac 
230;  Cnmberland  &  O.  Canal  Corp.  t.  Hitch- 
ings,  66  Me.  140;  Carl  t.  Sheboygan  &  F. 
dn  L.  R.  Co.  46  Wis.  626,  1  N.  W.  2»6; 
Lamm  t.  Chicago,  St.  P.  M.  &  O.  R.  Co.  46 
Mnn.  71,  10  LJl_A.  268,  47  N.  W.  455; 
S  Lewis'*  BL  Com.  220,  221;  4  Sutherland, 
Damages,  3d  ed.  U  1036-1038. 

One  sustaining  a  special  injury  to  himself, 
by  a  public  nuisance,  and  which  injury  is 
not  suffered  by  the  general  public,  may 
maintain  a  suit  in  equity  to  have  such 
nuisance  abated  and  perpetually  enjoined. 

Shed  T.  Hawthorne,  3  Neb.  179;  Barton 
T.  Union  Cattle  Co.  28  Neb.  360,  7  IiJK.A. 
467,  26  Am.  St.  Rep.  340,  44  N.  W.  454; 
Lowe  ▼.  Prospect  Hill  Cemetery  Asso.  68 
Neb.  84,  46  LJIA..  237,  78  N.  W.  488;  2 
Story,  Eq.  Jur.  I3th  ed.  {  024;  3  Pom.  Eq. 
Jur.  {  1349;  1  High,  Inj.  2d  ed.  8S  816,  818, 
820;  Elliott,  Roads  &  Streets,  |  666;  2  Wood, 
Nuisances,  {  778;  First  Nat.  Bank  v.  Tyson, 

133  Ala.  469,  59  L.R.A.  399,  91  Am.  St.  Rep. 
46,  32  So.  144;  Douglass  v.  Montgomery,  118 
Ala.  690,  43  LJUA.'  376,  24  So.  745;  Dill  ▼. 
Board  aof  Education,  supra;  Harrington  v. 
St.  Paul  ft  S.  C.  R.  Co.  17  Minn.  215,  GiL 
188. 

Mr.  W.  F.  Moran,  for  appellees: 

Every  encroachment  on  a  public  highway 
is  not  a  nuisance. 

Wood,  Nuisances,  765;  Harrower  v.  Rit- 
son,  37  Barb.  301;  Griffith  v.  McCulIum,  46 
Barb.  661;  Ofstie  v.  Kelly,  33  Minn.  440, 
23  N.  W.  863;  Perry  v.  Castner,  124  Iowa, 
386,  66  IIRJL  160,  100  N.  W.  84;  Hay  v. 
Weber,  70  Wis.  687,  24  Am.  St.  Rep.  737, 
48  N.  W.  869. 

Even  although  the  injury  may  be  snch 
that  an  action  at  law  will  lie  for  damages, 
it  does  not  follow  that  a  court  of  equity 
will  deem  it  proper  to  interpose  hf  the 
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summary,  peculiar,  and  extraordinary  rem- 
edy of  injunction. 

Bigelow  V.  Hartford  Bridge  Co.  14  Conn. 
566,  36  Am.  Dee.  902;  Spencer  v.  London 
ft  B.  H.  Co.  8  Sim.  193;  Ripon  t.  Hobart, 
3  MyL  ft  K.  169. 

Equity  will  not  enjoin  a  proposed  erec- 
tion as  a  nuisance  merely  because  it  will 
obstruct  the  view  of  plaintiff's  place  of  busi- 
ness. 

Butt  ▼.  Imperial  Gaslight  Co.  L.  R.  2  Ch. 
158. 

Where  tha  injury  is  original  and  perma- 
nent the  injured  party  can  be  fully  com- 
pensated in  damages  in  one  action  at  law. 

Stodghill  T.  Chicago,  B.  ft  Q.  R.  Co.  43 
Iowa,  26,  22  Am.  Rep.  211,  63  Iowa,  341,  6 
N.  W.  496;  Bizer  v.  Ottumwa  Hydraulic 
Power  Co.  70  Iowa,  146,  30  N.  W.  172;  Chi- 
cago  ft  E.  L  It.  Co.  V.  Loeb,  118  III.  203, 
60  Am.  Rep.  341,  8  N.  E.  463;  Baldwin  v. 
Oskaloosa  Gaslight  Co.  67  Iowa,  61,  10  N. 
W.  317;  Chicago  ft  E.  L  R.  Co.  ▼.  McAuIey, 
121  nL  160, 11 N.  E.  67 ;  Hamersly  t.  German- 
town  ft  P.  Tump.  Co.  8  Phila.  314;  Brady 
V.  Weightman,  8  Phila.  822;  Reynolds  -t. 
Davis,  1  Kulp,  342;  Marks  v.  Wilson,  11 
Abb.  Pr.  87;  Waid  v.  Kelsey,  14  Abb.  Pr. 
106;  Glenn  v.  Fowler,  8  Gill  ft  J.  340; 
Lebanon  Twp.  v.  Bureh,  78  Mich.  641,  44 
N.  W.  148;  Ballaatine  v.  Webb,  84  Mich.  38, 
13  L.ILA.  321,  47  N.  W.  485;  Fort  v.  Groves, 
29  Md.  188;  Zabriskie  v.  Jersey  aty  ft  R 
R.  Co.  13  N.  J.  Eq.  814. 

Albert,  C,  filed  the  following  opinion  t 
This  is  a  suit  for  relief  by  injunction.  It 
appears  from  the  pleadings  and  the  evi- 
dence that  the  plaintiff  is  the  owner  of  a 
business  lot  in  Nebraska  City,  and  the  de- 
fendant bank  is  the  owner  of  the  east 
half  of  a  like  lot,  adjoining  plaintiff's  lot 
on  the  west.  Both  properties  front  on  the 
principal  business  street  of  that  city  ex- 
tending east  and  west.  The  lots  are  about 
48  feet  in  width.  On  the  west  half  of  the 
plaintiffs  lot  there  is  a  two-story  brick 
building,  used  for  a  store  building,  or  for 
mercantile  purposes.  The  bank's  property 
had  been  covered  by  a  building  used  for  a 
bank;  both  buildings  fronted  on  the  street 
above  mentioned  and  faced  north.  Some 
time  previous  to  the  commencement  of  this 
action,  the  bank  building  was  damaged  by 
fire,  and  it  commenced  to  rebuild.  The 
plaintiff's  building  appears  to  be  of  brick, 
with  a  glass  front,  and  the  bank  building 
as  reconstructed  is  of  brick  and  stone.  The 
two  are  separated  only  by  walls  with  no 
space  between  them.  Both  are  flush  with 
the  sidewalk.  The  entrance  to  the  plain- 
tiff's building  is  at  the  middle  of  the  front; 
that  of  the  bank's  at  the  extreme  east  of 
the  front,  where  it  joins  plaintiff's  building. 
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The  defendant  Wales  has  charge  of  the 
work  on  the  new  bank  building,  and  is  not 
otherwise  interested  in  the  suit.  In  the 
reconstruction  of  the  bank  building,  a  stone, 
about  6  inches  thick  and  10  feet  long,  ex- 
tends outward  from  the  building  and  upon 
the  sidewalk  about  2  feet  10  inches.  On 
this  stone,  on  either  side  of  the  entrance  to 
the  bank  building,  are  two  heavy  side  bases, 
about  3  feet  high,  extending  outward  from 
the  building  about  2%  feet.  On  each  of 
the  bases  there  is  a  stone  pillar,  about  13 
inches  in  diameter  at  the  base  and  taper- 
ing slightly,  which  extend  to  the  top  of  the 
first  story  of  the  building.  The  pillars  axe 
surmounted  by  a  cap  of  solid  stone,  extend- 
ing outward  from  the  building  about  the 
same  distance  as  the  foundation  stone.  The 
work  on  that  portion  of  the  building  just 
described  was  commenced  on  the  4th  day  of 
August,  1903,  and  was  completed  before  the 
commencement  of  this  suit,  which  was  be- 
gim  and  the  temporary  order  allowed  on 
the  ISth  day  of  the  same  month.  It  ap- 
pears in  evidence,  however,  that  before  the 
work  was  begun,  the  plaintiS,  when  in- 
formed by  the  defendant  Wales  that  it 
was  contemplated,  told  him  that  he  would 
not  permit  it.  It  also  appears  that  he  made 
complaint  to  the  city  council  and  that  a 
written  notice,  signed  by  the  mayor,  to  dis- 
continue the  work,  was  served  on  the  bank 
on  the  day  after  the  work  was  begun.  The 
record  contains  an  ordinance  of  the  city 
making  it  unlawful  "to  obstruct  the  side- 
wallcs  or  sidewalk  space  in  said  city  in  any 
manner." 

The  plaintiff  bases  his  claim  to  relief  on 
the  ground  that  the  projection  of  the  stone- 
work in  front  of  the  bank  building  is  a  pub- 
lic nuisance,  in  that  it  encroaches  upon  a 
public  street,  and,  that  he  sustains  special 
damages,  independent  of  such  damages  as 
are  sustained  by  the  public  at  large,  be- 
cause the  obstruction  cuts  off  the  view  to 
his  adjoining  building.  The  contention  of 
the  defendant  is  that  the  plaintiff  has  sus- 
tained no  such  special  damages  as  will  give 
him  a  standing  in  a  court  of  equity,  that  he 
has  a  plain  and  adequate  remedy  at  law  by 
an  action  for  damages,  and  that  he  is  guilty 
of  laches,  and  that  he  stood  by  and  ac- 
quiesced in  and  consented  to  the  obstruc- 
Uon.  The  court  denied  the  plaintiff  relief  on 
the  ground  that  his  damages  could  be  ascer- 
tained with  reasonable  certainty  in  an  ac- 
tion at  law.     The  plaintiff  appeals. 

That  the  stone  and  pillars  of  the  new  por- 
tico to  the  bank  building  as  now  remodeled 
extend  into  the  public  street  is  conceded; 
that  sudi  an  obstruction  constitutes  a  pub- 
lic nuisance  is  not  only  the  doctrine  of  the 
common  law,  but  falls  within  the  statutory 
definition.  Crim.  Code,  {  232.  Elliott,  in 
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his  valuable  work  on  Roads  and  Streets,  2d 
ed.  t  645,  says:  "Tublic  Iiighways  belong, 
from  side  to  side  and  end  to  end,  to  the 
public,'  and  any  permanent  structure  or 
pnrpresture  which  materially  encroaches 
upon  a  public  street  and  impedes  travel  is 
a  nuisance  per  ae,  and  may  be  abated,  not- 
withstanding space  is  left  for  the  passage 
of  the  public  This  is  the  only  safe  rule,  for 
if  one  person  can  permanently  use  a  high- 
way for  his  own  private  purposes,  .  •  . 
and  if  it  were  left  to  the  jury  to  determine 
in  every  case  how  far  such  an  obstruction 
might  encroach  upon  the  way  without  be- 
ing a  nuisance,  there  would  be  no  certainty 
in  the  law,  and  what  was  at  first  a  matter 
of  small  consequence  would  soon  become  a 
burden,  not  only  to  adjoining  owners,  but 
to  all  taxpayers  and  the  traveling  public 
as  well.  Thus  expediency  forbids  any  other 
rule.  But  even  if  it  did  not,  the  rule  is  well 
founded  in  principle,  for  it  is  well  settled 
that  the  public  are  entitled,  not  only  to  a 
free  passage  along  the  hi^way,  but  to  a 
free  passage  along  any  portion  of  it  not  in 
the  actual  use  of  some  other  traveler.'" 
Nebraska  Teleph.  Co.  v.  Western  Independ- 
ent Long  IHstance  Teleph.  Ca  68  Neb. 
772,  95  N.  W.  18;  State  v.  Edens,  85  N.  G 
526;  Webb  v.  Demopolis,  95  Ala.  116,  21 
L.R.A.  62,  13  So.  280;  Field  v.  Barling,  149 
lU.  656,  24  LJLA.  406,  41  Am.  St.  Rep.  311, 
37  N.  E.  850;  Cill  v.  Board  of  Education, 
47  N.  J.  Eq.  421,  10  LJa.A.  276,  20  Atl.  739; 
State  V.  Berdetta,  73  Ind.  185,  38  Am.  Rep. 
117;  McCloughry  r.  Finney,  37  La.  Ann. 
31;  Omaha  v.  Flood,  67  Neb.  124,  77  N.  W. 
379;  First  Nat.  Bank  v.  Tyson,  133  AJ*. 
459,  69  LJI.A.  399,  91  Am.  St.  Rep.  46,  32 
So.  144;  Codman  v.  Evans,  5  Allen,  308,  81 
Am.  Dec.  748;  Marini  v.  Qraham,  67  Cal. 
130,  7  Pac.  442.  Of  course,  such  obstruc- 
tion may  be  authorized  in  a  proper  case  by 
competent  authority.  Omaiia  v.  Flood, 
supra.  But  there  is  no  claim  that  the  ob- 
struction was  authorized  in  this  case.  On 
the  contrary,  the  defendants  were  distinctly 
warned  both  by  notice  and  ordinance  that 
it  would  not  be  permitted.  It  is  also  true 
that  the  mere  fact  that  the  obstruc- 
tion constitutes  a  public  nuisance 
would  not  entitle  the  plaintiff  to  relief  by 
injunction.  High  on  Injunction,  3ded.ToL 
1,  762,  says:  "No  principle  of  the  law  of 
injunctions  is  more  clearly  established  tlian 
that  private  persons,  seeking  the  aid  of 
equity  to  restrain  a  public  nuisance,  must 
show  some  special  injury  peculiar  to  them- 
selves, aside  from  and  independent  of  the 
general  injury  to  the  public  And,  in  the 
absence  of  such  special  and  peculiar  injury 
sustained  by  a  private  citb.en,  he  will  be 
denied  an  injunction,  leaving  the  public 
injury  to  be  redressed,  upon  information  at 
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other  Boitable  proceeding,  by  the  attorney 
general  in  behalf  of  the  public."  Among 
the  numerous  cases  cited  in  support  of  the 
text  is  Shed  v.  Hawthorne,  3  Neb.  179. 
But  the  doctrine  is  so  uniTersally  recog- 
nized that  further  citations  are  unneces- 
sary. 

This  brings  us  down  to  the  question 
whether  the  plaintiff  has  sustained  any 
special  injury  peculiar  to  himself,  aside 
from  and  independent  of  the  general  injury 
to  the  public  On  this  point  we  derive  but 
little  aid  from  the  <^inions  of  different 
witnesses.  That  the  obstruetion  in  ques- 
tion obstructs  the  view  to  the  front  win- 
dows of  the  plaintiff't  building,  which  is 
kept  for  mercantile  purposes,  is  self-evident. 
The  value  of  the  front  windows  of  a  mer- 
cantile house  for  the  display  of  goods  and 
wares  for  advertising  purposes,  and  of  an 
unobstructed  view  thereto,  are  matters  of 
'  common  knowledge.  The  value  of  a  con- 
spicuous business  front  was  not  lost  sight 
of  by, the  defendant  bank  when  it  planned 
an  ornamental  entrance,  which  extended 
outwards  beyond  the  sidewalk  line,  and 
beyond  the  front  line  of  adjacent  buildings. 
It  requires  no  evidence  to  show  that  any 
unlawful  obstruction  that  cuts  off,  to  a 
substantial  degree,  the  view  to  the  front 
of  a  business  house,  or  renders  it  less  vahi- 
abl*  for  the  display  of  goods  and  advertis- 
ing purposes,  is  a  damage  to  the  owner  of 
such  building,  and  a  damage  wliich  is 
special  and  peculiar  to  him  aad  independ- 
ent of  any  damage  sustained  by  the  pub- 
lic at  large.  In  First  Nat.  Bank  v.  Tyson, 
supra,  it  waa  held:  "The  easement  of  view 
from  every  part  at  a  public  street,  as  well 
as  that  of  light  and  air,  belongs,  as  a  valu- 
able right,  to  one  owning  property  abut- 
ting on  the  street,  and  will  be  protected 
by  the  courts  against  illegal  encroach- 
ments." See  also.  Dill  v.  Board  of  Educa. 
tion,  supra;  Costello  v.  State,  108  Ala.  46, 
36  L.R.A.  303,  18  So.  820;  Trenor  v.  Jack- 
son, 48  How.  I*r.  889;  Townsend  v.  Ep- 
stein, 93  Md.  637,  6  L.R.A.  409,  86  Am. 
St.  Rep.  441,  49  Atl.  029;  Hallock  ▼. 
Scheyer,  33  Hun,  111;  Story  v.  New  York 
Elev.  R.  Co.  90  N.  Y.  122,  43  Am.  Rep.  146; 
Wyman  t.  New  York,  11- Wend.  487; 
SchuUe  ▼.  North  Paoiflc  Xraiisp.  Co.  60 
Cal.  692;  Denver  ▼.  Bayer,  7  Colo.  113,  2 
Pac.  6;  Newell  v.  Sass,  142  HI.  104,  31 
N.  E.  176;  Dill.  Mun.  Corp.  4th  ed.  {  666; 
Haynes  v.  Thomas,  7  Ind.  38;  Perry  v. 
Oastner,  124  Iowa,  386,  66  LJI.A.  160,  100 
N.  W.  84;  Story  v.  New  York  Elev.  R.  Co. 
90  N.  Y.  122,  43  Am.  Rep.  146;  Lahr  v. 
Metropolitan  Elev.  R.  Co.  104  N.  Y.  268,  10 
N.  E.  628;  Bamett  v.  Johnson,  16  N.  J. 
Eq.  481;    Field  v.  Barling,  supra. 

The  defendant  citea  many  cases  to  the 
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effect  that  a  court  of  equity  will  not  Inter- 
fere by  injunction  to  prevent  the  erection 
of  a  building  merely  because  it  will 
obstruct  the  view  of  plaintiff's  place  of 
business.  One  of  the  cases  cited  is  Hay  v. 
Weber,  79  Wis.  687,  24  Am.  St.  Rep.  737, 
48  N.  W.  869.  There  the  owner  of  a  busi- 
ness building  in  the  city  of  Oshkosh 
brought  rait  to  enjoin  the  erection  of  bay 
windows  on  an  adjoining  building  extend- 
ing from  18  to  20  inches  into  the  street. 
It  appears  from  the  statement  of  the  case 
that  it  was  customary  in  that  city  to  use 
a  portion  of  the  sidewalk  for  the  display 
of  goods,  and  that  there  was  an  ordinance 
in  effect  which  provided  that  it  should  be 
lawful  for  any  person  to  use  a  portion  of 
the  sidewalk,  not  exceeding  3  feet  in  width, 
for  the  purpose  of  setting  out  and  exhibit- 
ing goods,  either  by  placing  them  on,  or 
suspending  them  over,  the  sidewalk.  The 
court  reversed  the  order  of  the  lower  court 
granting  an  injunction.  The  plaintiff  there 
claims  that  bay  windows  obstructed  the 
view  of  his  premises,  and  interfered  with 
and  damaged  his  business.  The  court,  lb 
disposing  of  that  claim,  said:  It  is  diffi- 
cult to  perceive  how  such  obstruction  could 
result  in  such  danuige;  but,  assuming  that 
it  would,  yet  such  damage  would  be  too 
remote  and  speculative  to  constitute  the 
basis  of  a  private  action  at  law  or  in 
equity."  The  decision  in  that  case  must 
be  read  in  the  light  of  the  conditions  that 
existed  in  that  city.  The  use  of  the  side- 
walk for  the  display  of  goods  was  allowed 
by  ordinance.  The  bay  windows,  which 
evidently  were  intended  to  be  used  for  the 
display  of  goods,  did  not  constitute  a 
greater  obstruction  to  the  sidewalk  than 
what  the  ordinances  of  the  city  contem- 
plated. We  think  the  opinion  shows  that 
the  learned  court  was  largely  influenced 
by  those  considerations.  As  above  inti- 
mated, the  value  of  conspicuousness  to  a 
building  Used  for  mercantile  purposes  is  a 
matter  of  common  knowledge.  The  ob- 
struction complained  of  in-  this  case  was 
constructed  to  give  the  bank  building  that 
very  quality,  and  was  so  placed  as  to 
render  the  plaintiff's  building  less  conspicu- 
ous and  more  difficult  to  distinguish  from 
other  buildings  in  the  same  locality.  This, 
we  think,  is  an  obvious  damage  to  the 
plaintiff.  The  other  cases  cited  by  the  de- 
fendant, so  far  as  we  have  been  able  to 
examine,  have  no  reference  to  public  nui- 
sances, or  to  structures  built  in  violation 
of  some  positive  statute,  but  to  buildingk 
lawfully  erected,  and  erected  for  a  law- 
ful purpose.  Cases  of  that  kind  rest  on  an 
entirely  different  principle  than  where  the 
structure  complained  of  constitute*  a  pub- 
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lie  nuisance  mnd  is  maintained  in  Tiolation 
of  a  positive  law. 

The  contention  that  the  plaintiff  has  an 
adequate  remedy  at  law  can  be  sustained, 
If  at  all,  only  on  the  theory  that  the  nui- 
sance is  permanent  and  the  plaintiff's  dam- 
ages, including  future  and  prospective  dam- 
ages, may  be  ascertained  with  reasonable 
accuracy  and  are  recoverable  in  one  Edition. 
Otherwise,  a  court  of  equity  would  inter- 
fere by  injunction  to  prevent  a  multiplicity 
of  suits.  In  none  of  the  cases  cited,  nor 
in  any  that  we  have  examined,  is  thiere  any 
attempt  at  an  accurate  definition  of  what 
constitutes  a  permanent  nuisance.  In 
Caeveland,  C.  C.  &  St.  L.  R.  Co.  v. 
King,  23  Ind.  App.  673,  50  N.  E.  875,  after 
•a  eshaustive  review  of  the  authorities, 
the  court  reaches  the  conclusion  that  "the 
presumption  is  tiiat  a  nuisance  that  can  be 
abated  will  be  abated."  That  case  and  the 
authorities  there  cited  suggest  the  defini- 
tion that  a  permanent  nuisance  is  one  of 
such  character,  and  which  exists  under  such 
circumstances,  that  it  wiU  be  presumed  to 
continue  indefinitely.  In  the  present  case, 
the  obstruction  is  maintained  in  violation 
of  a  positive  statute  and  city  ordinance, 
forbidding  the  obstruction  of  public  streets. 
It  is  not  a  necessary  incident  to  the  eon- 
duct  of  the  business  of  the  bank,  or  any 
other  lawful  biuiness.  It  is  not  an  in- 
separable nor  a  necessary  part  of  the 
building,  but  appears  to  have  been  con- 
structed merely  for  ornamental  purposes. 
The  new  erection  was  not  entirely  com» 
pleted  when  the  suit  was  begun.  In  view 
of  these  facts,  the  nuisance  does  not  fall 
within  the  foregoing  definition.  As  was 
said  in  Hargreaves  v.  Kimberly,  26  W.  Va. 
787,  63  Am.  Rep.  121:  "Here  the  cause  may 
be  removed,  and  it  is  supposed  will  be  by 
the  defendant  rather  than  submit  to  hav- 
ing the  entire  damages  recovered  figainst 
him,  for  a  permanent  injury,  or  to  suffer 
repeated  recoveries  as  long  aa  the  cause 
of  the  injury  continues."  We  cannot  pre- 
sume that  the  defendant  bank  will  persist 
indefinitely  in  a  violation  of  a  public  stat- 
ute, nor  that  the  oflicers  of  the  law  would 
permit  such  violation.  We  hold,  therefore, 
that  the  nuisance  is  not  to  be  regarded  as 
a  permanent  nuisance,  but  one  which  is 
abatable,  and  that  the  court  should  in- 
terfere for  the  protection  of  the  plaintiff's 
rights  by  injunction  to  prevent  vexatious 
litigation  and  a  multiplicity  of  suits. 

As  to  the  claim  that  the  plaintiff  stood 
by  and  consented  to  the  obstruction,  it  is 
not  borne  out  by  the  evidence.  The  de- 
fendant Wales  himself  testified  that  when 
he  was  about  to  commence  work  on  the  ob- 
struction the  plaintiff  told  him  he  would 
not  permit  it.  It  is  true  the  same  witness 
SL.R.A.(N.S.) 


testified  that  after  the  bases  of  the  pillars 
wene  laid  the  plaintiff  told  him  that  he 
could  not  see  that  it  (the  proposed  obstruc- 
tion) would  hurt  anything;  but  this  is  de- 
nied by  the  plaintiff.  The  witness  further 
testified  that  after  the  work  was  com- 
pleted the  plaintiff  expressed  himself  ■• 
satisfied  with  it,  ete.;  but  this  is  also  de- 
nied, and  even  if  true  was  after  the  work 
was  done  and  too  late  to  afford  a  basis 
for  an  estoppel  by  laches.  Mere  delay  in 
assarting  a  right  will  not  necessarily  pre- 
clude relief;  there  must  also  be  shown  a 
change  in  the  situation  of  the  parties, 
whereby  the  one  has  been  put  in  a  worse 
condition  by  the  delay  of  the  other.  Par- 
ker V.  Bethel  Hotel  Co.  96  Tenn.  262,  81  h. 
R.A.  706,  34  S.  W.  200;  HaU  v.  OUerson, 
62  K.  J.  Eq.  622,  28  Atl.  907;  Chase  v. 
Chase.  20  R.  L  202,  37  AtL  804;  Hamilton 
V.  Dooly,  16  Utah,  280,  48  Pao.  760.  We 
find  nothing  in  the  record  to  justify  a  find- 
ing that  the  defendants  were  influenced  in 
the  sli^test  degree  by  any  statement  or 
delay  of  the  plaintiff.  On  the  contrary,  we 
think  the  most  reasonable  inference  from 
the  evidence  is  that  they  proceeded  with 
the  work  over  his  protest.  After  he  had 
lodged  his  protest,  a  delay  of  ten  days  in 
bringing  his  suit  w«s  not  unreasonable  and 
does  not  constitute  laches. 

Another  contention  of  the  defendants, 
expressed  in  the  language  of  their  brie^ 
is:  "The  plaintiff  entirely  abandoned  the 
allegations  of  his  petition  at  the  very  out- 
set of  the  trial  and  bent  all  his  energies 
to  prove  that  he  was  damaged  on  accouAt 
of  the  destruction  for  advertisement  pur- 
poses of  the  west  show  window  of  his  said 
building.  The  court  permitted  the  evi- 
dence to  go  in  over  the  objection  of  the  de- 
fendant that  the  same  was  incompetent 
and  not  within  the  issues."  This  conten- 
tion is  unfounded.  The  eomplaint  in  the 
petition  that  he  was  damaged  because  of 
the  "cutting  off  and  obstructing  the  light, 
air,  and  view"  of  plaintiff's  building  is 
squarely  met  by  the  proof  and  fully  sus- 
tained. 

We  think  the  plaintiff  has  shown  himself 
entitled  to  relief  in  this  suit;  and  we 
therefore  recommend  that  the  decree  of  the 
district  court  be  reversed,  and  the  cause 
remanded,  with  directions  to  enter  a  de- 
cree enjoining  the  defendant  bank  to  abate 
said  nuisance,  and  perpetually  enjoining 
and  restraining  the  defendants  from  a  con- 
tinuation, repetition,  or  renewal  thereof. 

DufSe  and  Jackson,  OC,  concur. 

Per  Curiam: 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  District  Court 
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b  reversed,  and  th«  eauM  remanded,  with 
directions  to  enter  a  decree  enjoining  the 
defendant  bank  to  abate  said  nuisance,  and 
perpetually  enjoining  and  restraining  the 
defendants  from  a  continuation,  repetition, 
or  renewal  thereof. 

Petition  for  rehearing  denied. 


RBBSASKA  SUPRESIB  COURT. 
GEORQE  H.  BANGS 

V. 

OHABLES  F.  DWOBAK  et  al.,  Appts. 

(—  Neb.  — ,  106  N.  W.  780.) 

Injunction — ^violation  of  ordinance. 

Injunction  will  issue  to  prevent  the 
erection  of  buildings  in  violation  of  a  mu- 
nicipal ordinance,  though  they  are  not  nui- 
sances per  ««,  if  the  persons  seeking  such 
injunction  show  that  their  erection  will 
work  special  or  irreparable  injiuy  to  them 
and  their  property. 

<Februat7  B,  1906.) 

Headnote  by  Duim,  Q, 


APPEAL  I^  defendants  from  a  judgment 
of  tiie  District  Court  for  Antelope 
County  in  plaintiff's  favor  in  a  suit  to  en- 
join the  maintenance  of  a  nuisance  in  the 
form  of  a  building  which  violated  a  mu- 
nicipal ordinance.    Affirmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Mr.  E.  D.  Elilboume  for  appellants. 

Messrs.  N.  D.  Jackson  and  George  F. 
Boyd  for  appellee. 

Du£5e,  C,  filed  the  following  opinion: 
Oakdale  is  an  incorporated  village  in  the 
ootmty  of  Antelope.  In  November,  1904, 
an  ordinance  was  passed  prescribing  the 
limits  within  which  no  buUding  or  build- 
ings should  be  erected  in  said  village  ex- 
cept of  brick,  stone,  or  other  incombustible 
material,  and  providing  a  penalty  for  the 
violation  of  such  ordinance  and  for  the  de- 
struction or  removal  of  any  building  or 
buildings  constructed  or  repaired  in  viola- 
tion of  such  ordinance.  The  ordinance  con- 
tained a  prohibition  against  the  removal 
of  wooden  buildings  to  a  lot  within  the  pre- 
scribed fire  limits.  Bangs,  the  appellee,  al- 
leges in  his  petition  that  he  is  the  owner 
of  certain  lots  lying  within  the  fire  limits 
of  the  village  of  Oakdale,  upon  which  he  re- 


Caae  Note. — Injunction  by_  private  person 
to  restrain  violation  of  munidpal  ordmauce. 
— ^The  courts  are  nearly  all  in  accord  with 
Baros  v.  Dworak  upon  the  proposition  tliat 
the  erection  of  buildings  in  violation  of  a 
municipal  ordinance  wiU  be  enjoined  at  the 
suit  of  an  adjoining  property  holder  who  is 
able  to  show  special  and  irreparable  injury 
to  himself  or  his  property.  First  Nat.  Bank 
V.  Sarlls,  129  Ind.  201,  13  L.R.A.  481, 28  Am. 
St.  Rep.  185,  28  N.  E.  484;  Blanc  ▼.  Murray, 
36  La.  Ann.  162,  61  Am.  Rep.  7. 

Not  only  the  construction  of  such  build- 
ings, but  thdr  removal  or  extension,  will  be 
prevented  by  injunction  at  the  suit  of  one 
who  would  be  specially  injured  thereby; 
and  if  the  risk  of  fire  to  his  buildings  is 
thereby  increased,  necessitating  the  pay- 
ment of  a  higher  rate  of  insuranoe,  this  is 
special  damage  enough  to  entitle  him  to  the 
relief  sought.  And  It  has  accordingly  been 
held  that  where  it  was  intended  to  remove 
a  wooden  building,  in  violation  of  an  ordi- 
nance, to  a  place  within  the  fire  limits  of  the 
city,  within  10  feet  of  a  frame  house  of  an 
Adjoining  proprietor,  thereby  increasing  the 
oost  of  nis  insurance  and  his  danger  from 
fire,  and  making  such  danger  imminent, 
such  removal  would  be  enjoined  at  his  suit. 
Kaufman  v.  Stein,  188  Ind.  40,  46  Am.  St. 
Rep.  368,  37  N.  K  833. 

So,  the  further  extension  of  a  frame  build- 
ing may  be  enjoined  by  an  adjoining  owner, 
the  risk  to  wbDse  building  from  fire  win  be 
increased,  thereby  necessitating  the  pay- 
ment of  a  higher  price  for  insurance.  Horst- 
mon  V.  Toung,  13  Phila.'  19.  The  court  said 
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that  the  fact  that  a  lawful  building  would 
increase  the  cost  of  insurance  of  neighbor- 
ing buildings  was  bo  ground  for  the  inter- 
ference of  a  court  of  equity,  but  added: 
"In  this  case  the  ground  of  equitable  relief 
is  the  erection  of  a  building  contrary  to 
law,  and  the  special  injury  is,  being  required 
to  pay  a  higher  rate  of  insurance  in  con- 
sequence of  that  illegal  erection.  We  think, 
therefore^  for  the  purpose  of  showing  spe- 
cial damage  to  authorize  private  interven- 
tion, this  is  sufficient." 

Upon  the  sami  principle,  where  it  was 
sought  to  remove  a  wooden  building 
into  the  fire  limits  of  a  city  after 
an  apparent  compliance  with  an  ordi- 
nance forbidding  the  removal  of  such 
buildings  without  the  written  assent  of  the 
majority  of  the  ]»'opeity  owners  of  the 
neighborhood,  and  which  ordinance  also  pro- 
vided that  upon  the  filing  of  such  assent 
the  city  should  issue  a  permit  for  the  re- 
moval; and  it  appeared  that  some  of  the 
signatures  to  such  assent  had  been  obtained 
by  misrepresentations,  and  others  had  been 
attached  without  authority, — ^it  was  held 
that  an  injunction  would  lie,  at  the  suit 
of  the  property  owners  whose  signatures 
had  been  so  obtained,  and  who  would  be 
specially  damaged  by  such  removal,  to  pre- 
vent it,  and  also  to  restrain  the  city  from 
issuing  the  permit.  Griswold  v.  Brega,  160 
ni.  490,  62  Am.  Sti  Rep.  360,  48  N.  E.  864, 
Affirming  67  111.  App.  564. 

In  this  connection  and  as  analogous  in  prin- 
ciple, attention  may  be  called  to  Aldridi 
T.  Howard,  7  R.  I.  109,  where  the  building 
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•ides  in  a  dwelling  bouse  of  the  value  of 
(2,000;  that  there  are  other  improvements 
upon  the  premises  consisting  of  a  bam,  out- 
buildings, etc.;  that  appellant  Dworak  is 
the  owner  of  the  adjoining  premises,  also 
situated  within  the  fire  limits  of  the  vil- 
lage; and  that  Dworak  has  purchased  and 
employed  the  appellant  Blesh  to  move  on- 
to his  premises  a  frame  building  with  a 
shingle  roof  not  constructed  of  stone,  brick, 
or  other  incombustible  material  and  not 
covered  with  a  fireproof  roof,  and  purposes 
to  locate  the  same  within  a  distance  of  15 
feet  of  the  residence  of  the  plaintifT;  and 
that  if  allowed  to  do  so,  the  plaintiff  will  be 
damaged  on  account  of  the  increased  dan- 
ger from  fire  to  his  residence  and  other  im- 
provements, and  by  the  enhanced  rate  of 
insurance  which  he  will  be  required  to  pay 
by  reason  of  the  increased  hazard  occa- 
sioned by  the  removal  and  location  of  said 
buildings.  He  prayed  a  writ  enjoining  the 
defendants  from  proceeding  with  the  pro- 
posed removal.  A  temporary  injunction 
was  issued,  and  a  motion  to  dissolve  the 
same   overruled  by  the  court.     Thereafter 


a  general  demurrer  to  the  petition  waa  over- 
ruled, and  the  defendants  elected  to  stana 
upon  their  demurrer;  the  temporary  in- 
junction was  made  perpetual.  Defendants 
have -appealed. 

The  appellants  insist  that  a  court  ot 
equity  will  not  lend  its  aid  to  enforce  by 
injunction  the  by-laws  or  ordinances  of  a 
municipal  corporation  restraining  an  act 
unless  the  act  is  shown  to  be  a  nuisance 
per  M.  And  High  on  Injunctions,  {  788; 
St.  Johns  V.  McFarlan,  33  Mich.  72,  20  Am. 
Rep.  671;  Phillips  v.  Allen,  41  Pa.  481,  82 
Am.  Dec.  486;  Atty.  Gen.  y.  Utica  Tns.  Co.  2 
Johns.  Oh.  371,  and  Waupun  v.  Moore,  34 
Wis.  450,  17  Am.  Rep.  446,  are  cited  in  sup- 
port of  the  proposition  that  a  court  of 
chancery  has  no  jurisdiction  to  restrain  the 
threatened  violation  of  a  village  ordinance 
unless  the  act  threatened  to  be  done,  if  car- 
ried out,  will  be  a  nuisance.  It  may  be 
conceded  that  the  municipal  authorities, 
and  a  citizen  of  the  village  who  suffers  no 
special  damage  from  the  violation  of  an 
ordinance,  cannot  ordinarily  have  the  as- 
sistance of  a  court  of  equity  to  enjoin  a 


in  question  was  erected  in  violation,  not  of 
a  municipal  ordinance,  but  of  a  statute  of 
the  state  forbidding  the  erection  of  wooden 
buildings  within  the  lire  limits  of  the  city, 
and  in  which  it  was  held  that  the  plaintiff 
had  a  right  of  action  on  the  case  for  the  in- 
creased risk  from  fire  to  his  dwelling  house, 
stores,  and  hotel  next  adjoining,  and  for 
his  loss  of  rent  occasioned  thereby,  and  for 
the  enhanced  price  of  insurance  tlutt  he  was 
required  to  pay. 

But  an  injunction  will  not  be  issued  to 
restrain  the  mere  violation  of  a  city  ordi- 
nance, the  enforcement  of  such  not  being 
one  of  the  functions  of  a  court  of  chancery. 
Finegan  v.  Allen,  46  111.  App.  553;  Sheldon 
V.  Weeks,  61  111.  App.  314.  Therefore  the 
complainant  must  show  not  only  the  viola- 
tion of  the  ordinance,  but  special  damage 
to  himself  or  his  property,  and  where  he 
fails  to  do  this  no  equital>Ie  relief  will  be 
granted.  King  v.  HamiU,  97  Md.  103,  64 
Atl.  625  (refusing  to  enjoin  the  erection  of 
a  horse  stable  on  the  line  of  a  city  street 
in  violation  of  an  ordinance  forbidding  the 
building  of  stables  within  20  feet  thereof) ; 
Hagerty  v.  McGovem,  187  Mass.  479,  73  N. 
E.  636  (refusing  to  enjoin  the  building  of 
a  house  with  a  wooden  wall  within  3  feet 
of  the  boundary  line  between  the  adjacent 
lots,  in  violation  of  a  city  ordinance) ;  War- 
ren V.  Cavanaugh,  33  Mo.  App.  103  (refusing 
to  prevent  the  opening  of  a  stone  quarry 
where  the  consent  of  the  owners  of  neigh- 
boring property  and  the  permission  of  the 
city  were  not  first  obtained  as  required  by 
ordinance) ;  Young  v.  Scheu,  56  Hun,  307,  9 
N.  Y.  Supp.  349  (refusing  to  prevent  the 
erection  of  a  wooden  building  within  the 
fire  limits). 

There  are  but  two  cases  which  in  any 
.7L.R.A.(N.S.) 


way  throw  doubt  upon  the  principles  of  law 
as  gathered  from  the  foregoing  decisions.  In 
Rice  V.  Jefferson,  60  Mo.  App.  464,  it  was 
held  that  an  injunction  would  not  lie  at  the 
suit  of  a  private  person  to  restrain  the 
erection  of  a  wooden  building  within  the 
fire  limits  of  a  city  in  violation  of  an  or- 
dinance, where  a  full  and  adequate  legal 
remedy  was  provided  by  a  prosecution  in 
the  criminal  courts  for  such  violation.  It 
does  not  appear  from  the  opinion  in  this 
case  that  there  was  any  claim  of  special 
damage,  but  such  may  be  inferred  from  a 
perusal  of  .the  plaintiff's  brief  (bottom  of 
pajre  466).  This  decision  is  further  inter- 
esting in  that  it  seems  to  hold  that  no  in- 
junction would  lie  in  any  event,  whether 
special  damage  be  shown  or  not,  to  restrain 
anything  forbidden  by  law  that  was  not  a 
nuisance  per  se. 

And  in  Stilwell  v.  Buffalo  Riding  Acad- 
emy, 21  Abb.  N.  G  472,  4  N.  Y.  Supp.  414, 
where,  under  a  city  charter  authorizing  the 
council  to  prescribe  the  limits  within  which 
wooden  buildings  should  not  be  erected,  and 
declaring  that  every  building  erected  con- 
trary to  any  ordinance  paswd  thereunder 
should  be  deemed  a  common  nnisanoe  and 
might  be  abated  as  such,  the  council  had 
enacted  an  ordinance  forbidding  the  erec- 
tion without  its  permission  of  a  building 
wholly  or  partly  of  wood  within  certain 
limits,  but  which  ordinance  neither  created 
nor  reserved  any  remedy  to  adjoining  prop- 
erty owners,  it  waa  held  that  no  injunction 
would  lie  at  the  suit  of  such  property  own- 
ers to  restrain  the  erection  of  such  a  build* 
ing  or  its  use  after  erection,  since  it  waa 
for  the  council  to  say  whether  such  build- 
ings should  be  removed  at-,  the  enotioK 
thereof  legalized.  Digitized  by  COOgle 


ISOS. 


BANGS  ▼.  DWOBAK. 


4M 


threatened  Tiolation  thereof.  The  reason  is 
pl^UL  In  the  ease  under  consideration  the 
Tillage  authoritiee  may,  without  judicial 
authority  and  on  their  own  motion,  tear 
down  a  wooden  building  erected  in  viola- 
tion of  an  ordinance  fixing  the  fire  limits, 
and  a  private  citizen  not  specially  damaged 
may  institute  a  proceeding  to  enforce  the 
penalty  provided  by  such  ordinance.  Lem- 
mon  v.  Guthrie  Center,  113  Iowa,  36,  86 
Am.  St.  Rep.  361,  84  N.  W.  986,  and  au- 
thorities cited.  Their  remedy  at  law  is  full 
and  adequate.  The  facts  stated  in  the  ap- 
pellee's petition,  and  which  are  admitted 
by  the  demurrer,  show  that  he  would  sus- 
tain special  damage  not  suffered  by  the 
public  at  large  in  consequence  of  the  pro- 
posed removal  of  the  house  to  the  near 
vicinity  of  his  own  residence.  In  such  case 
equity  will  interfere  to  protect  him  against 
the  threatened  injirry.  First  Nat.  Bank  v. 
Sarlls,  129  Ind.  201,  13  L.R.A.  481,  28  Am. 
St.  Rep.  186,  28  N.  K  434.  In  the  case 
cited  it  is  said:  "Injunction  will  issue  to 
prevent  the  erection  of  buildings  in  viola- 
tion of  a  municipal  ordinance,  though  they 
are  not  nuisances  per  ae,  if  the  persons 
seeking  such  injunction  show  that  their 
erection  will  work  special  or  irreparable 
injury  to  them  and  their,  property."  This 
case  was  followed  by  the  supreme  court  of 
Illinois  in  Griswold  v.  Brega,  160  111.  490, 
62  Am.  St.  Rep.  360,  43  N.  E.  864;  and 
these  cases  are  in  line  with  the  general 
equitable  rule  that  one  may  have  relief  in 
a  court  of  equity  against  an  act  from  which 
be  would  suffer  special  damages  or  injury 
not  common  to  the  public  at  large. 

We  recommend  an  affirmance  of  the  de- 
cree appealed  from. 

Albert,  C.,  concurs.  Jackson,  C.,  not  sit- 
ting. 

Per  Curiam: 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  appealed  from  is  af- 
firmed. 
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KtplATin— property  in  eostodia  legia. 

That   one's  property   has   been   at- 


tached as  that  of  a  strangw  does  not  enti- 
tle him  to  maintain  replevin  to  recover  it* 
possession. 

(Maneh  27,  1006.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Baltimore  CSty  Court  in  plain- 
tiff's favor  in  a  proceeding  to  recover  pos- 
session of  chattels.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bond,  Robinson,  &  Duffy,  for  ap- 
pellant: 

Replevin  will  not  lie. 

Poe,  PL  I  252;  Cromwell  t.  O wings,  7 
Harr.  &  J.  68;  Ginsberg  v.  Pohl,  35  Md.  607. 

Mr.  Myer  Rosenbosh,  for  appellee: 

Where,  in  process  running  against  the 
property  of  one  person,  the  property  of  an- 
other is  taken,  the  latter  may  maintain  re- 
plevin therefor.  And  this  is  true,  though 
the  property  was  in  the  possession  of  the 
attachment  or  execution  debtor  at  the  time 
of  the  seizure  or  in  possession  of  a  third 
person;  and  even  the  fact  that  a  person 
wrongfully  withholding  property  has  been 
summoned  as  garnishee  with  respect  there- 
to, in  an  action  against  a  third  person,  is 
no  defense  to  an  action  of  replevin  by  th» 
owner  to  recover  the  property. 

24  Am.  &  Eng.  Enc.  Law  2d  ed.  pp.  500, 
601;  Sinnott  v.  Feiock,  166  N.  Y.  444,  63 
L.R.A.  585,  80  Am.  St.  Rep.  761,  59  N.  E. 
265;  Clark  v.  Skinner,  20  Johns.  465,  11  Am. 
Dec.  302;  First  Nat.  Bank  v.  Dearborn,  115 
Mass.  219,  15  Am.  Bep.  92;  Badger  v.  Phin- 
ney,  16  Mass.  359,  8  Am.  Dec.  105;  Dudley 
V.  Green,  46  S.  C.  199,  24  8.  E.  186;  Kellogg 
V.  Burr,  126  Cal.  38,  68  Pac.  306;  Sherman 
V.  Finch,  71  Cal.  68,  11  Pac.  847;  Dayo  v. 
Provinski,  90  Mich.  352,  61  N.  W.  514;  Han- 
selman  v.  Kegel,  60  Mich.  640,  27  N.  W.  678; 
Farr  v.  Kilgour,  117  Mich.  227,  75  N.  W. 
457;  Warren  v.  Gutches,  71  Mich.  -407,  39 
N.  W.  476;  Merrill  v.  Denton,  73  Mich.  628, 
41  N.  W.  823;  Kingman  v.  Reinemer,  166 
HI.  208,  46  N.  E.  786;  Ketcham  v.  Geo.  R. 
Barsa  Live  Stock  Commission  Co.  57  Kan. 
771,  48  Pao.  29;  Rankine  v.  Greer,  38  Kan. 
843,  5  Am.  St.  Rep.  761,  16  Pac  680;  Dufer 
T.  Eayden,  12  Colo.  196,  20  Pac  617;  Carpen- 
ter V.  Innes,  16  Colo.  165, 25  Am.  St.  Rep.  255, 
26  Pac  140;  Keep  Mfg.  Co.  v.  Moore,  11  Lea, 
£87;  Lewis  v.  Birdsey,  19  Or.  164,  26  Pac 
623;  Willis  ▼.  Reinhardt,  62  Ark.  128,  12  S. 
W.  241;  Louthain  v.  Fitzer,  78  Ind.  450; 
Patterson  v.  Snow,  24  Ind.  App.  672,  67  N. 


Case  Note. — Right  of  one  not  a  party  to  |  reported  cases  are  not  harmonious  upon  the 
•riginal  replevin  action  to  recover  property  I  question  whether  replevin  will  lie  against 
seized  under  process  in  that  action. — ^The  |  an  officer  holding  property  under  a  writ  of 
6L.R.A.(N.S.) 
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B.  286;  Whitney  ▼.  Swensen,  43  Minn.  337, 
4S  N.  W.  e09;  Hall  t.  Gilmore,  40  Me.  678; 
Bail«r  r.  Swain,  45  Ohio  St.  657,  16  K  £. 
370;  Saunders  v.  Jordan,  54  Miss.  428;  Yar- 
borough  T.  Harper,  25  Miss.  112;  Stewart 
▼.  Wells,  6  Barb.  79;  Johnson  v.  Camley, 
10  N.  y.  670,  61  Am.  Dec.  762;  Wheeler  ▼. 
MeFarland,  10  Wend.  318;  Keen  t.  Munger, 
62  Mb.  App.  660;  Wangler  t.  Franklin,  70 


Mo.  6S9;  Coughran  ▼.  Sondback,  9  8.  D. 
483,  70  N.  W.  644;  Smith  ▼.  Mabeny,  61 
Ark.  516,  33  S.  W.  1068;  Waterhouae  ▼. 
Black,  87  Iowa,  317,  64  N.  W.  S42;  Davis 
V.  Getchell,  82  Neb.  792,  49  N.  W.  776;  Wise 
T.  Jefferis,  2  C.  C.  A.  432,  7  U.  a  App.  277, 
61  Fed.  641;  2  Freeman,  Ezeentions,  §  272; 
Wood  ▼.  Weimar,  104  U.  S.  786,  26  L.  ed. 
779;  Frisbee  r.  Langworthy,  11  Wis.  376. 


replevin ;  some  cases  holding  that  it  will  lie, 
others  that  it  will  not. 

In  Powell  T.  Bradlee,  9  QUI  ft  J.  220, 
where  property  had  been  replevied,  and 
there  was  evidence  to  show  that  the  plain- 
tiffs in  that  suit  had  waived  the  delivery 
of  possession  to  them  under  their  writ,  and 
it  was  then  taken  under  a  subsequent  writ, 
it  was  held  that  the  trial  court  properly  re- 
fused to  instruct  the  jury  that  the  plaintiff 
could  not  recover  if  they  found  that  such 
•ubsequent  writ  issued  while  the  property 
was  in  the  custody  of  the  aherifl. 

In  Hsley  ▼.  Stubbs,  6  Mass.  280,  it  was 
held  that  the  owner  of  goods  might  re- 
plevy them  while  they  were  held  by  an  of- 
ficer under  a  writ  of  replevin  against  a 
third  party. 

In  Oross  v.  Bogard,  18  Kan.  288,  where 
tlie  statute  concerning  the  affidavit  in  re- 
plevin provides  that  it  shall  show  that  the 
property  "was  not  tiiken  in  execution  on 
any  order  or  judgment  against  said  plain- 
tiff, or  for  the  payment  of  any  tax,  fine, 
or  amercement  assessed  against  him,  or  by 
virtue  of  an  order  of  delivery  issued  under 
this  article,  or  any  other  mesne  or  final 
process  issued  against  said  plaintiff,"  it  was 
held  that  an  action  of  replevin  would  lie 
against  an  officer  to  recover  property  held 
by  him  under  a  writ  of  replevin  in  an  ac- 
tion to  which  the  plaintiff  was  not  a  party. 
And  this  case  is  cited  with  approval  and 
followed  by  the  later  Kansas  case  of  Kei- 
l«y  T.  Eaynes,  88  Kan.  269,  5  Am.  St.  Rep. 
737,  16Pac.  440. 

And  in  Davis  v.  Qambert,  67  Iowa,  239, 
10  N.  W.  668,  it  was  held  that  an  action  of 
replevin  could  be  maintained  by  the  owner 
of  the  personal  chattels  which  were  held 
by  an  officer  upon  a  writ  of  replevin  in  a 
case  to  which  plaintiff  was  not  a  party. 
But  the  exact  contrary  was  held  in  Wat- 
kins  V.  Page,  2  Wis.  VZ.  And  to  the  con- 
trary also  is  Edgerton  t.  Ross,  6  Abb.  Pr. 
180,  which  held  that  the  only  way  that  a 
third  party  could  assert  his  claim  to  the 
properly  was  by  serving  upon  the  officer 
an  affidavit  of  his  claim  as  provided  for  by 
{  216  of  the  Code,  and  thereupon  the  officer, 
unless  indemnified  by  the  plaintiff  in  the 
action  against  this  daim,  would  restore  the 
propwty  to  the  party  from  whom  it  had 
been  taken.  And  the  later  case  of  McCarthy 
V.  Ockerman,  154  N.  Y.  668,  49  N.  E.  153, 
held  that  such  was  the  law  in  New  York 
•tate. 

In  Sanborn  t.  Leavitt,  43  N.  H.  473,  it 
was  held  that  while  property  was  still  in 
the  hands  of  the  sheriff  imder  a  writ  of 
6L.R.A.(N.8.) 


replevin  it  could  not  be  taken  from  him  by 
another  writ  either  at  common  law  or  by 
the  statutes  of  the  state. 

In  Welter  v.  Jacobson,  7  N.  D.  32,  66 
Am.  St.  Rep.  632,  73  N.  W.  66,  it  was  held 
that  replevin  would  not  lie  ag9.inst  a  sheriff 
who  was  in  possession  of  the  property  under 
a  requisition  in  claim  and  delivery  proceed- 
ing in  a  pending  replevin  action,  unless  he 
failed  to  deliver  the  property  to  the  party 
to  the  first  replevin  action  entitled  thereto, 
within  a  reasonable  time  after  it  became 
his  duty  to  do  so. 

In  Pollard  T.  Stovall,  60  Mas.  266,  it  was 
held  that  the  plaintUf  in  a  replevin  suit 
could  not  maintain  a  second  replevin  action 
against  the  officer  who  had  taken  possession 
of  the  property  under  the  writ  in  tlie  first 
action  while  an  appeal  by  the  defendant  in 
the  first  action  was  pendmg. 

Nor  are  the  decisions  entirely  harmonious 
as  to  whether  replevin  will  lie  against  the 
part^  to  whom'  the  property  taken  under 
previous  process  of  replevin  was  delivered 
by  the  officer  taking  it.  The  following  cases 
hold  that  the  action  vrill  lie:  Coen  v.  Wat- 
kins,  62  Mo.  App.  BOH;  Eagan  v.  Deuell,  24 
Arte.  216,  88  Am.  Deo:  769.  And  in  White 
V.  Dolliver,  113  Mass.  404,  18  Am.  Rep.  602, 
it  was  held  that  (me  whose  property  had 
been  taken  from  his  agent  by  replevin 
against  a  third  party  could  retake  it  by  re- 
plevin against  the  plaintiff  in  the  former 
action  even  during  the  pendency  of  such 
action.  But  in  Larsen  v.  Nichols,  62  Minn. 
266,  64  Am.  St.  Rep.  639,  64  N.  W.  663,  it 
was  held  that  property  taken  from  the  own- 
er's agent  by  remevin  could  not  be  replev- 
ied from  the  plaintiff  in  the  first  action 
while  the  first  aotion  was  pending. 

It  is  a  general  rule  that  one  from  whom 
property  has  been  taken  by  a  writ  of  re- 
plevin cannot  maintain  a  cross  replevixi  or 
another  action  to  recover  possession  of  the 
property  while  the  first  action  is  pending. 
The  nue  is  illustrated  by  the  following 
cases:  Birch  v.  Oittings,  2  Oranch,  C.  G. 
66,  Fed  Cas.  No.  1,426;  Beers  v.  Wuerpnl, 
24  Ark.  272;  Fleming  v.  Wells,  65  CaL  336. 
4  Paa  197;  Tyson  v.  Bowden,  8  Fla.  61,  71 
Am.  Dec.  101;  Belden  v.  Laing,  8  iGek.  600; 
Fisher  v.  Marquette  Circuit  Judge,  68  Midi. 
460,  26  N.  W.  460;  Fisher  v.  Busoh,  64 
Mich.  180,  31  N.  W.  89;  Simon  v.  Leland,  105 
Mich.  226,  63  N.  W.  76;  Yost  v.  Schleicher, 
82  Neb.  601,  87  N.  W.  308;  Bonney  v.  Smith, 
59  N.  H.  411;  Morris  v.  De  Witt,  5  Wend. 
71 ;  Lowry  v.  Hall,  2  Watts  ft  S.  129,  87  Am. 
Dec.  495;  Dearmon  v.  Blackburn,  1  Sneed, 
390.  60  Am.  Dec.  ^W.,^^  ^^Qoo^g 
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Scluniieker,  J.,  delivered  the  opinion  of  tlie 
court: 

This  appeal  presents  the  single  question 
whether  the  owner  of  personal  property  can 
maintain  a  replevin  for  it  after  it  has  been 
levied  on  by  the  sheriff  under  an  attach- 
ment against  a  third  person  which  is  still 
pending.  The  question  arises  under  the  fol- 
lowing circumstances:  The  appellee,  as 
plaintiff  below,  instituted  the  present  re- 
plevin suit  in  the  Baltimore  city  court  to 
recover  possession  of  certain  chattels  which 
were  on  board  the  appellant's  steamer  Poco- 
moke  at  her  wharf  in  Baltimore  dty.  The 
chattels  were  taken  from  the  boat  by  the 
sheriff  under  the  replevin  and  delivered  to 
the  plaintiff.  The  appellant  appeared  to  the 
action  and  pleaded  non  oepit,  property  in  a 
third  person,  and  that  the  goods,  when  re- 
plevied, were  in  possession  of  the  sheriff  of 
Dorchester  county,  who  had  seized  them  un- 
der a  pending  attachment.  The  case  was 
tried  before  the  court  without  a  jury. 
There  was  evidence  at  the  trial  tending  to 
show  the  following  facts:  The  goods  in 
controversy  were  shipped  on  liaroh  17,  1906, 
per  the  steamer  Pocomoke,  by  one  Orinoff, 
from  Cambridge  to  Baltimore,  consigned  to 
the  appellee.  As  the  boat  was  leaving  her 
wharf  at  Cambridge,  the  sheriff  of  Dorches- 
ter county  oame  on  board,  and  levied  on 
the  goods  under  an  attachment  by  way  of 
execution  on  a  judgment  rendered  by  a  jus- 
tice of  the  peace  of  that  cotmty  against 
Orinoff.  The  goods  were  attached  as  per 
schedule,  and  t|ie  writ  was  also  laid  in  the 
hands  of  the  captain  of  the  boat  as  gar- 
nishee. The  sheriff  allowed  the  goods  to  re- 
main on  board  the  boat  and  went  along 
with  them  to  Baltimore  city.  On  the  ar- 
rival of  the  boat  at  Baltimore  the  goods 
were  taken  by  the  sheriff  of  that  city  un- 
der the  writ  of  replevin  in  the  present  case. 
There  was  also  evidence  tending  to  prove 
the  value  of  the  goods,  and  that  they  had 
never  been  the  property  of  Orinoff,  but  were 
owned  by  the  appellee.  At  the  dose  of  the 
evidence  the  appellee,  as  plaintiff,  and  the 
appellant,  as  defendant,  each  offered  one 
prayer.  The  plaintiff's  prayer  asked  the 
court  to  declare,  as  matter  of  law,  that  if 
it  found  from  the  evidence  that,  at  the  time 
of  the  issuing  nf  the  writ  of  replevin  in  this 
case,  the  plaintiff  was  entitled  to  the  pos- 
session, and  the  right  of  possession,  of  the 
goods  seized  under  the  writ,  he  was  enti- 
tled to  a  verdict  for  the  goods  replevied, 
together  with  such  damages  as  the  court 
should  find  that  he  had  sustained  by  reason 
of  their  detention.  The  court  granted  that 
prayer.  The  defendant's  prayer,  which  was 
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rejected,  asserted  the  pn^weitien  that,  m 
the  evidence  showed  that  the  goods  repler- 
ied  had,  prior  to  the  replevy,  been  attMhed 
I  and  scheduled  by  the  sheriff  of  Dorchester 
ootmty  while  the  defendant's  boat  was  ly- 
ing at  Cambridge,  and  the  attachment  had 
l>een  laid  in  the  hands  of  the  captain  of  the 
boat,  and  he  had  been  returned  as  garnishee, 
and  the  schedule  of  the  goods  had  been  re- 
turned in  the  case  in  which  the  attachment 
had  been  issued,  the  verdict  must  be  for  the 
defendant. 

The  ruling  of  the  court  on  these  two 
prayers  presents  the  question  whether  the 
goods  in  question,  being  in  euttodia  legis 
by  virtue  of  their  attachment,  were  liable 
to  be  replevied  under  the  writ  issued  in  this 
ease.  The  appellee  does  not  deny  the  accu- 
racy of  the  general  proposition  of  law  that 
property  in  euttodia  legit  cannot  be  replev- 
ied; but  he  contends  that  cases  like  the 
present,  where  the  property  of  the  plaintiff 
has  been  attached  under  a  writ  running 
against  a  third  party,  constitute  a  recog- 
nized exception  to  the  proposition.  In  sup- 
port of  his  contention  he  relies  upon  Clark 
V.  Skinner,  20  Johns.  460,  11  Am.  Deo.  302, 
and  a  number  of  more  recent  oases  in  the 
courts  of  last  resort  of  many  states,  and 
also  upon  the  statement  made  in  24  Am.  ft 
Eng.  Eno.  Law,  :2d  ed.  p.  600,  that,  %y  the 
great  weight  of  authority,  however,  which 
in  some  jurisdictions  is  recognized  by  stat- 
ute, it  is  held  that  where,  in  process  run- 
ning against  the  property  of  one  person, 
the  property  of  another  is  taken,  the  latter 
may  maintain  replevin  therefor,  and  .  .  . 
though  the  property  was  in  the  possession 
of  the  attachment  or  execution  debtor  at 
the  time  of  its  seizure,  or  in  possession  of  a 
third  person."  We  have  examined  many  of 
the  cases  appearing  on  the  appellee's  brief 
and  of  those  dted  in  the  Encydopedia  in 
support  of  the  statement  there  made.  Those 
cases  undoubtedly  show  that  in  many,  if 
not  the  majority,  of  the  American  states, 
the  exception  contended  for  by  the  appellee 
is  now  recognized  and  upheld;  but  our  pred- 
ecessors in  this  court  have  been  dear  and 
emphatic  in  maintaining  the  opposite  view. 
In  Cromwell  v.  Owings,  7  Harr.  ft  J.  66,  this 
court,  although  recognizing  the  fact  that  in 
this  state  the  action  of  replevin  has  nearly 
taken  the  place  of  trespass  and  trover,  and 
is  the  usual  and  almost  universal  remedy 
resorted  to  for  the  recovery  of  goods  in  the 
possession  of  another,  whether  tortiously 
taken  or  not,  held  that  it  will  not  lie  for 
goods  which  are  in  outtodia  legit  by  reason 
of  having  been  taken  in  execution  under 
legal  process,  even  though  th«t  process  wm 
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•gainst  a  atranger  who  was  not  the  owner 
of  the  goods.  The  court  in  their  opinion 
admit  that  "the  application  of  the  rule 
tliat  goods  taken  in  execution  cannot  be 
replevied'  to  the  case  of  a  stranger  whose 
property  has  been  taken  on  an  execution 
against  another  person  may  sometimes  be 
attended  with  individual  inconvenience," 
but  they  insist  upon  its  application,  say- 
ing that  "it  is  not  the  officer  that  the 
law  protects  in  doing  wrong,  but  the  pos- 
session only  of  the  chattels,  in  order  to 
effect  its  own  ends,  the  purpose  for  which 
the  execution  issued,"  and  to  prevent  a 
contempt  of  the  jurisdiction  of  the 
court  issuing  the  execution.  This  court  in 
the  opinion  in  that  case  refer  to  the  cases 
of  Thompson  v.  Button,  14  Johns.  86,  and 
dark  V.  Skinner,  supra,  but  decline  to  fol- 
low their  reasoning  or  adopt  their  oonolu- 
■ions.  The  court  then  say  in  concluding 
their  opinion:  "But  the  question  whether 
the  goods  of  a  stranger,  taken  out  of  his 
possession  on  an  execution  against  another 
person,  can  be  replevied  out  of  the  hands  of 
the  officer,  having  also  been  discussed,  and 
being  a  question  in  which  the  public  is  ma- 
terially concerned,  and  therefore  proper  to 
b«  settled,  we  avail  ourselves  of  this  occa- 
sion to  express  our  opinions  upon  the  sub- 
ject. In  Thompson  v.  Button  and  Clark  ▼. 
Skinner,  it  is  held  that  in  such  case  a  re- 
plevin will  lie.  But  we  cannot  perceive  any 
sufficient  ground  for  the  distinction.  In 
either  case  the  taking  of  the  property  of  a 
atranger  is  wrongful  as  to  him,  and  as  much 
so  in  one  case  as  in  the  other,  and  if  replev- 
in will  lie  by  a  stranger  whose  property  is 
taken  in  execution  .out  of  his  possession,  on 
the  principle  that  it  is  wrongfully  taken,  it 
would  seem  to  follow  that  the  same  writ 
will  equally  lie  for  an  equally  wrongful 
taking  of  the  property  of  a  stranger  out  of 
the  possession  of  a  defendant.  But  it  does 
not  depend  upon  the  question  whether  the 
property  was  wrongfully  taken  or  not, 
which  can  only  be  determined  at  the  trial, 
but  whether  it  was  in  the  custody  of  the 
law  or  not,  and  that,  once  established,  the 
possession  cannot  be  disturbed;  but  the 
party  injured  is  left  to  seek  his  remedy  by 
an  action  of  trespass  or  trover,  or  to  wait 
until  the  goods  are  sold  and  then  regain  his 
possession  by  a  writ  of  replevin  against  the 
purciiaser,  in  whose  hands  they  cease  to  be 
in  the  custody  of  the  law.  Upon  that  prin- 
ciple we  think  that  in  no  case  whatsoever 
will  replevin  lie  against  an  officer  for  goods 
taken  in  execution  under  lawful  process; 
and  so  is  the  case  of  Dsley  v.  Stubbs,  6 
Mass.  280.  If  it  were  otherwise,  it  would 
always  be  in  the  power  of  a  defendant  to 
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evade  the  law  and  defeat  the  «nd»  of  jus- 
tice, by  placing  his  property  in  the  hand* 
of  a  friend,  and  causing  it,  when  taken  in 
execution,  to  be  replevied  from  the  hand* 
of  the  officer  by  such  friend,  and  thus  the 
mischief  would  be  just  as  great  as  to  per- 
mit a  defendant  to  replevy  property  taJcen 
in  execution  out  of  hia  own  possession." 

In  Qinsberg  v.  Pohl,  35  Md.  605,  a  case  in 
which  the  goods  had  been  seized  under  an 
attachment,  which  was  still  pending,  the 
opinion  in  Cromwell  v.  Owings  was  referred 
to  with  approval,  and  its  conclusions  adopt- 
ed and  relied  on;  and  the  eases  of  Thomp- 
son T.  Button  and  Clark  v.  Skinner^  supra, 
were  referred  to  as  having  been  disapproved 
of  by  this  court.  Cromwell  v.  Owings  has 
been  dted  with  approval  in  more  recent 
cases,  the  last  being  Fidelity  &  D.  Co.  v. 
Singer,  94  Md.  132,  60  AtL  618,  upon  other 
aspects  of  the  action  of  replevin;  but  none 
of  the  conclusions  to  which  we  have  re- 
ferred have  been  doubted  or  called  in  ques- 
tion. Mr.  Poe,  in  the  admirable- discussion 
of  the  question  when  replevin  will  and  when 
it  will  not  lie,  appearing  in  §  252  in  his 
work  on  Pleading,  also  holds  it  to  be  the 
well-established  doctrine  in  this  state  that 
the  action  will  not  lie  for  goods  in  tlw  cus- 
tody of  the  law,  even  though  they  have  been 
taken  on  an  execution  against  a  stranger. 
The  judgment  appealed  from  must  be  re- 
versed, and  the  cause  remanded. 

Judgment  reversed,  with  costs,  and 
remanded  for  new  triaL 


OREGON  SUPREME  COURT. 
F.  W.  WOOLLEY,  Appt., 

V. 

PLAINDEALER  PUBUSHIMG  OOMPAMT 
et  al.,  Respts. 

(—  Or.  — ,  84  Pao.  473.) 

Libel — ^public  official — connection  with  pnb> 
lie  contracts. 
1.  It  is  libelous  per  se,  under  a  statut* 
making  it  a  misdemeanor  for  a  school  di- 
rector to   be   directly   or  indirectly   inter- 
Case  Note. — Charging  public  official  with 
graft  in   public  contracts. — The  courts  are 
unanimous  in  holding  that  oral  or  written 
charges    that    a    public    officer    has   been 
guilty  of  corruption  in  the  matter  of  pub- 
lic contracts  are  libelous  per  se,  whether  the 
act  charged  is  in  violation  of  law  or  not. 
The  cases  in  point,  however,  are  not  numer- 
ous. 

A  newspaper  article  changing  county 
commissioners  with  giving  preference  in 
awarding  contracts  for  county  work  to  a 
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osted  p«cmiiarily  in  the  erection,  warming, 
or  ventilating  of  schoolhouses,  to  charge 
that  a  certain  person,  who  is  a  director,  lets 
contracts  for  school  purposes  and  furnishes 
supplies,  accepting  and  rejecting  work  at 
pleasure,  thus  compelling  contractors  to 
submit  to  high  prices  for  inferior  wares,  or 
invite  a  rejection  of  their  work,  and  that 
he  directed  the  placing  of  a  certain  venti- 
lating system  in  the  school  building,  where- 
by he  had  an  opportunity  to  sell  a  gasolene 
engine  at  a  big  profit. 
Same — snfiBciencj  of  petition. 

2.  A  petition  for  libel  setting  forth  the 
charging  of  a  statutory  crime  is  sufficient, 
although  it  contains  other  matter  as  to 
which  there  is  no  sufBcient  inducement  to 
■how  its  libelous  character. 

Same — pleading — superfluous    matter. 

3.  That  unnecessary  matter  is  incor- 
porated in  a  complaint  charging  libel  in 
charging  the  commission  of  a  statutory 
crime  will  not  destroy  the  sufBciency  of 
the  pleading  if  the  import  of  the  libelous 
eharge  is  not  qualified  or  modified  by  the 
entire  article  pleaded. 

Same — ^instructions. 

4.  The  jury  should  be  no  instructed  if 
an  article  set  out  in  a  complaint  for  libel  is 
libelous  per  se. 

Same — evidence. 

6.  In  defense  of  an  action  for  libel  in 
charging  a  school  director  with  furnishing 
material  for  a  schoolhouse  in  process  of 
erection,  a  bill  for  goods  sold  is  admissible 
under  the  common-law  rule  forbidding  him 


to  contract  with  himself  for  supplies,  al-. 
though  it  is  not  shown  that  they  were  used 
in  the  construction  of  the  building,  and  the 
statute,  by  specifically  prohibiting  the  fur- 
nishing of  material  to  be  used  in  the  erec- 
tion, ventilating,  warming,  furnishing,  or 
repairing  of  a  schoolhouse,  mi|!ht,  by  impli- 
cation,  seem  to  allow  the  furnishing  of  sup- 
plies for  other  purposes. 

(February  27,  1906.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  of  Douglas  County 
in  defendants'  favor  in  an  action  brought 
to  recover  damages  for  th»  alleged  publica- 
tion of  a  libel.    Reversed. 

Statement  by  Moore,  J.: 

This  is  an  action  by  F.  W.  Woolley 
against  the  Plaindealer  Publishing  Com- 
pany, a  corporation,  and  W.  C.  Conner,  to 
recover  damages  for  the  publication  in  a 
newspaper  of  an  alleged  libel.  The  com- 
plaint, omitting  the  formal  parts  and  the 
name  of  a  party  defendant  as  to  whom  the 
cause  was  dismissed,  ia  as  follows: 

"That  during  all  the  times  hereinafter 
mentioned,  the  plaintifF  was,  and  still  is,  a 
member  of  the  board  of  directors  of  school 
district  No.  4,  in  Douglas  county,  Oregon. 
That  the  defendant  The  Plaindealer  Pub- 
lishing Company  is  a  corporation  dniy  or- 
ganized and  existing  under  and  by  virtue 


member  of  the  same  political  party  as  them- 
selves, solely  because  he  was  of  their  party, 
though  his  price  for  the  work  exceeded  that 
of  another  bidder,  is  libelous  per  se,  since 
it  charges  these  officers  with  cormption  and 
dishonesty  as  the  fiscal  agents  of  the  coun- 
ty. Wofford  V.  Meeks,  129  Ala.  349,  55 
luRj^.  214,  87  Am.  St.  Rep.  66,  30  So.  625. 

A  newspaper  article  asserting  that  the 
town  trustees  awarded  a  contra^  for  town 
work  at  9  p.  M.  one  day,  that  the  contract- 
or's materials  were  at  the  depot  the  next 
evening,  and  that  it  was  impossible  to  get 
them  there  between  the  times  stated;  and 
asking  the  trustees  to  "explain  this  unjust 
and  discriminating  action," — is  libelous 
per  se,  as  amounting  to  a  charge  of  a  cor- 
rupt combination  between  the  trustees  and 
the  successful  bidder,  where  the  statute  de- 
fines libel  as  a  false  and  unprivileged  pub- 
lication exposing  one  to  "hatred,  contempt, 
ridicule,  or  obloquy,  or  which  causes  him  to 
be  shunned  or  avoided,  or  which  has  a  ten- 
dency to  injure  him  in  his  occupation." 
Scbomberg  v.  Walker,  132  Cal.  224,  64  Pac. 
290. 

A  newspaper  publication  charging  a  mem- 
ber of  a  city  board  of  public  works  with 
having  himself  furnished  materials  to  the 
city  the  use  and  price  of  which  were  sub- 
ject to  the  control  of  the  board,  in  con- 
scious violation  of  the  charter  and  ordi- 
nances; with  using  his  official  position  to 
Ms  own  pecuniary  benefit;  and  with  shietd- 
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ing  himself  from  investigation  and  removal 
from  office  through  a  corrupt  understanding 
with  a  majority  of  his  colleagues  and  cer- 
tain aldermen, — is  libelous  per  se.  Atwater 
V.  Morning  News  Co.  67  Conn.  504,  34  Atl. 
865. 

A  newspaper  article  charging  a'  state  sen- 
ator with  having  voted  against  his  party, 
and  with  having  received  from  the  opposite 
party  as  a  consideration  for  such  vote  a 
valuable  contract  for  public  wbrk,  is  libel- 
ous per  se.  Negley  v.  Farrow,  60  Md.  158, 
46  Am.  Rep.  715. 

A  newspaper  publication  charging  a  direct- 
or of  the  state  prison  with  paying  for  mules 
and  horses  to  be  used  in  the  prison,  more 
than  they  were  worth,  and  with  receiving 
commissions  for  his  services  in  this  regard, 
and  a  larger  amount  for  his  time  than  he 
was  by  law  entitled  to  receive,  is  an  allega- 
tion of  a  gross  breach  of  official  duty  and 
misconduct  as  such  director,  and  of  incom- 
petence, if  not  worse,  in  the  purchase  of  the 
mules  and  horses,  and  is  libelous  per  se. 
Osbom  V.  Leach,  135  N.  C.  628,  66  L.R.A. 
648,  47  8.  E.  811. 

Upon  the  same  principle  an  oral  charge 
that  a  member  of  the  city  council  received 
a  bribe  in  the  matter  of  a  contract  author- 
ized by  the  council  for  the  purchase  of  a 
steam  roller  for  the  city  is  libelous  per  se, 
though  made  after  the  expiration  of  such 
member's  term  of  office.  Jannaa  ▼.  Be%  137 
Cal.  339,  70  Pac.  216,    zed  by  tjOOglC 
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of  the  laws  of  the  state  of  Oregon.  That 
the  defendant  W.  C.  Conner  is  the  editor 
...  of  the  said  defendant  corporation, 
the  Plaindealer  Publishing  Company,  and  as 
such  has  charge  of  the  editing,  publishing, 
and  printing  of  the  Twice-a-Week  Roseburg 
Plaindealer,  a  newspaper  of  general  circu- 
lation in  said  school  district  No.  4,  and  in 
Douglas  county,  Oregon,  of  which  said 
newspaper  the  defendant  corporation  is  the 
proprietor.  That  on  the  2d  day  of  January, 
1905,  the  said  aefendants,  at  Roseburg,  Ore- 
gon, published  the  said  neiwspaper  and 
therein  the  following  words,  all  concerning 
the  plaintiff,  to  wit: 

"More  about  the  School  Tax  Levy. 

"Editor  Plaindealer:  F.  W.  Woolley,  the 
big  IT,'  the  presumptuous  great  1  AM,'  of 
the  Bohool  board,  who  has  controlled  its  ac- 
tions with  the  pompous  air  of  a  Russian 
autocrat,  says  that  the  school  board  does 
not  Tote  the  tax.  Three  out  of  four  is  a 
majority  which  has  a  lead-pipe  cinch  on  the 
12  mills  forced  on  the  people.  We  felt  sure 
when  this  matter  was  taken  up  that  the 
grafter  would  liowl,  at  least  when  atten- 
tion was  called  to  wantoned  waste  and  ex- 
travagance. Almost  every  statement  made 
by  this  self-constituted  mouthpiece  of  the 
school  board  is  misleading. 

"The  ootmty  school  fund  amounts  to 
about  $6  par  capita  for  each  pupil,  while 
the  state  fund  amoimts  to  nearly  $2  addi- 
tional. On  top  of  this  Woolley  has  forced 
through  a  12-milI  tax.  But  how  has  he  in- 
curred the  indebtedness  for  which  this  ex- 
orbitant tax  is  required?  By  installing  a 
fire  trap  in  the  fine  building  we  had  before 
he  thus  despoiled  it;  by  contracting  with 
outside  parties  who  would  stand  in  to  the 
exclusion  of  home  workmen  who  were  too 
honest  and  .honorable  to  be  worked.  The 
contract  price  for  the  high-school  building 
was  $20,000,  yet  he  audited  and  allowed 
$4,000  extra,  20  per  cent  of  the  entire  con- 
tract price.  Who  got  this  big  $4,000  graft? 
W^ho  is  this  high  mogul  who  essays  to  run 
the  town  and  dictate  what  meat  and  drink 
a  man  shall  take — whose  gall  is  only  ex- 
ceeded by  his  great  grafting  propensity?  It 
is  Woolley  who  lets  contracts  for  school 
buildings,  supplies  the  hardware,  paints, 
roofing,  and  the  poorest  goods  for  the  high- 
est prices;  grants  a  $4,000  extra  bill;  ac- 
cepts or  rejects  the  work  at  pleasure,  thns 
compelling  the  contractor  to  submit  to  high 
prices  for  inferior  wares  or  invite  trouble 
in  having  his  work  accepted.  It  was  at 
this  man's  dictation  that  an  expensive,  out- 
of-date,  hot-air  heating  apparatus  was  in- 
stalled in  the  high-school  building.  But 
then  he  had  an  opportunity  to  sell  the  dis- 
trict an  expensive  gasolene  engine  at  a  big 
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profit,  whioh  costs  more  to  operate  than 
would  be  required  to  heat  the  entire  build- 
ing with  a  modem  plant,  but  there  would 
not  have  been  any  rake-off  on  this  kind  of 
a  plant  for  the  high  mogul. 

"The  school  board  has  never  published  a 
financial  statement  for  the  edification  of 
the  public,  which  is  not  permitted  to  know 
the  enormous  indebtedness  of  the  district. 
He  speaks  of  tax  dodgers — from  personal 
knowledge  an  adept  can.  It  ia  true  he  may 
pay  more  taxes  than  I  do,  but  what  littl* 
I  have  was  earned  by  honest  toiL  I  had 
no  big.  Tat,  hardware  bill  accruing  from  de- 
pendent contractors,  or  $4,000  extras  to  per- 
chance swell  my  bank  account,  or  help  pay 
my  school  taxes. 

"He  speaks  of  .^Isop's  Fables.  He  haa 
worn  the  lamb's  skin  and  strutted  the  street 
with  pomp  and  arrogance,  proclaiming  that 
no  married  woman  should  teach  in  the 
schools  as  long  as  he  was  director,  while, 
it  is  alleged,  some  courageous  teacher  might 
be  able  to  tell  why.  He  wraps  himself  ia 
a  cloak  of  self-righteousness,  and  thanks 
the  Lord  that  he  is  not  like  other  men,  and 
boasts  of  having  beeted  an  inebriate  fellow 
townsman,  in  a  fist  fight  on  the  streets  of 
Roseburg.  He  should  sign  his  plea  for  con- 
tinuance in  office, — yours  for  excessive  haid- 
ware  bills,  $4,000  extras,  and  a  few  thou- 
sand pounds  $1.60  whiting  in  the  place  of 
$10  calcimine.  Taxpayer. 

"That  the  said  publication  was  false  and 
defamatory,  and  was  published  by  the  said 
defendants  maliciously  and  with  the  intent 
thereby  to  injure  the  good  name  and  repu- 
tation of  the  plaintiff  and  his  business. 
That  by  means  of  said  false  and  defama- 
tory publication  plaintiff  was  injured  in  his 
business  and  reputation  to  his  damage  in  the 
sum  of  ten  thousand  ($10,000)  dollars. 
Wherefore,  plaintiff  demands  judgment 
against  the  defendants  for  the  full  sum  of 
ten  thousand  ($10,000)  dollars  and  his  cost* 
and  disbursements  therein  to  be  taxed." 

The  answer  denies  that  the  article  set  out 
in  the  complaint  is  false  or  defamatory  or 
published  with  intent  to  injure  plaintiff's 
name,  reputation,  or  business,  or  that  ha 
was  damaged  in  any  sum  by  such  promul- 
gation. For  a  further  defense  it  is  av<erred 
that  the  matter  so  printed  is  true,  and,  by 
way  of  justification,  it  is  stated  that  during 
the  years  1890  to  1901  plaintiff  was  a  mem- 
ber of  certain  firms  engaged  at  Rosebnrg 
in  the  sale  of  hardware,  and  at  the  same 
time  he  was  also  a  director  of  school  dis- 
trict Ko.  4  in  Douglas  county,  and  that 
while  in  such  dual  position  plaintiff  ill^ally 
had  a  pecuniary  interest  in  the  erection  of 
schoolhouses  and  in  the  warming,  ventilat- 
ing,  furnishing,   and   repairing  thereof   in 
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that  district,  setting  out  generally  the  sales 
of  material,  etc.,  made  by  such  firms  to 
that  school  district.  For  another  defense, 
and  in  mitigation  of  damages,  practically 
the  same  facts  are  set  out  in  respect  to  such 
•ales.  It  is  also  alleged  that  the  printed 
matter  complained  of  constitutes  the  third 
article  of  a  series,  published  in  newspapers 
at  Roseburg,  setting  out  what  purport  to 
b«  copies  thereof,  the  first  signed  by  "A 
Taxpayer,"  and  the  second  by  plaintiff, 
which  latter  communication  provoked  the 
matter  in  question  as  a  reply.  The  allega- 
tions of  new  matter  in  the  answer  were  de- 
nied in  the  reply,  emd,  the  cause  having 
been  tried,  judgment  for  the  costs  and  dis- 
bursements of  the  action  was  rendered 
■gainst  the  plaintiff,  and  he  appeal*. 

Mesara.  Coshow  &  Sice,  for  appellant: 

Current  supplies,  such  as  brooms,  chalk, 
and  other  incidentals,  are  not  within  the 
■tatate. 

Bellinger  ft  C  Anno.  Codes  ft  Statutes, 
f  3389,  subd.  19;  McGee  v.  Franklin  Pub.  Co. 
U  Tez.  av.  App.  216,  39  8.  W.  335. 

The  article  complained  of  in  this  action 
diarges  the  plaintiff  with  malfeasance  in 
ofiBoe,  a  violation  of  the  law,  and  the  com- 
mission of  a  crime;  and  is  therefore  action- 
able per  te. 

Thomas  V.  Bowen,  29  Ur.  268,  45  Pae.  768; 
NeweD,  Defamation,  181;  Townshend,  Slan- 
der ft  libel,  146;  Cooley,  Torts,  206;  Jag- 
gard.  Torts,  494-496;  Owen  v.  Dewey,  107 
IfldL  67,  66  N.  W.  8;  Republican  Pub.  Co. 
T.  Conroy,  6  Colo.  App.  262,  88  Pac  423; 
Negley  v.  Farrow,  60  Md.  I'SS,  4S  Am.  Rep. 
716;  Dexter  v.  Spear,  4  Mason,  116,  Fed. 
Oaa.  No.  3,867;  Schuyler  v.  Busbey,  68  Huo, 
474,  23  N.  T.  Supp.  102;  World  Pub.  Co. 
T.  MuUen,  43  Neb.  126,  47  Am.  St.  Rep.  737, 
61  N.  W.  108;  Bradley  v.  Cramer,  69  Wis. 
809,  48  Am.  Rep.  611,  18  N.  W.  268;  Larra- 
bee  V.  Minnesota  Tribune  Co.  36  Minn.  141, 
30  N.  W.  462. 

The  law  presumes  malice  from  the  pub- 
Heation  of  actionable  words,  and  no  actual 
malice  is  essential  to  recovery. 

Thomas  v.  Bowen,  supra;  1  C9iitty,  PI. 
•221;  BlisB,  Code  PI.  i  176;  Boone,  Code  PI. 
Ill;  Townshend,  Slander  ft  Libel,  4th  ed,  t 
88,  pp.  76,  647,  note  2;  Bell  v.  Femald,  71 
Mich.  267,  38  N.  W.  910;  Owen  v.  Dewey 
and  Republican  Pub.  Co.  ▼.  Conroy,  supra; 
Harris  v.  Zanone,  93  CaL  69,  28  Pac.  846; 
Spooner  ▼.  Daniels,  Fed.  Cas.  No.  13,244a; 
Schuyler  v.  Busbey,  68  Hun,  474,  23  N. 
T.  Snpp.  102,  AflOrmed  in  142  N.  T.  680,  37 
N.  E.  826;  Gaines  v.  Gaines,  109  III.  App. 
226;  Mertens  v.  Bee  Pub.  Co.  6  Neb.  (Unof.) 
692,  99  N.  W.  847;  Brueshaber  ▼.  Hartling, 
78  Wis.  498,  47  N.  W.  726. 

Messrs.  F.  W.  Benson,  George  H.  Brown. 
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J.  0.  Watson,  and  W.  W.  Cardwell,  for  re- 
spondents : 

The  Code  bos  not  dispensed  with  the  ne- 
cessity of  inducement  or  innuendo  where 
they  are  necessary  to  show  the  meaning  ot 
defamatory  words. 

Cole  V.  Neustadter,  22  Or.  199,  29  Pac. 
650;  Townshend,  Slander  ft  Libel,  3d  ed.  § 
308,  p.  664;  Pike  v.  Van  Wormer,  6  How. 
Pr.  99;  Newell,  Defamation,  |S  19,  20,  p. 
603. 

Where  the  defamatory  words  are  not  ac- 
tionable per  «e,  some  special  damage  re- 
sulting to  plaintiff  must  be  specifically  set 
forth  in  the  complaint. 

6  Am.  ft  Eng.  Enc  Law,  p.  066. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

It  is  contended  by  plaintiff's  coimsel  that 
the  article  set  out  in  the  complaint  is  prima 
facie  actionable,  and,  this  being  so,  the 
court  erred  in  submitting  to  the  jury  the 
question  whether  or  not  the  language  was 
susceptible  to  such  construction,  and  in  not 
charging  that  it  was  libelous  per  se.  De- 
fendants' counsel  deny  the  legal  propositions 
so  asserted,  and  maintain  that  the  com- 
plaint fails  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  that,  as  the 
judgment  was  in  favor  of  their  clients,  no 
alleged  error  of  the  court  in  the  trial  of 
the  cause  can  be  considered.  An  examina- 
tion ot  the  complaint  will  show  that  no  in- 
nuendoes axe  adopted  to  explain  the  mean- 
ing of  doubtful  words  used  in  the  language 
set  out,  and  assuming,  without  deciding, 
that  some  of  the  terms  so  employed  are 
of  obscure  import  and  not  in  sudi  general 
use  as  readily  to  be  comprehended,  the  com- 
plaint will  be  scrutinised  to  discover  wheth- 
er or  not  it  states  facts  sufficient  to  con- 
stitute a  cause  of  action.  As  the  solution 
of  the  principles  maintained  by  the  respec- 
tive parties  depends,  however,  upon  the  de- 
termination whether  or  not,  by  eliminating 
as  surplusage  the  clauses  containing  the  am- 
biguous words,  the  remaining  language  com- 
plained of  is  actionable,  the  questions  sev- 
erally presented  will  be  treated  in  the  order 
stated. 

Printed  words  are  libelous  per  se  when 
they  maliciously  impute  to  a  person  the 
commission  of  a  crime  which  is  liable  to 
punishment  either  at  common  law  or  by 
statute.  18  Am.  ft  Eng.  Eoc  Law,  2d  ed. 
p.  868;  2  Current  Law,  714;  Upton  t.  Hume, 
24  Or.  420,  21  L.R.A.  493,  41  Am.  St.  Rep. 
863,  33  Pac.  810;  McAllister  v.  Detroit  Free 
Press  Co.  76  Mich.  338,  15  Am.  St.  Rep.  318, 
43  N.  W.  431;  Belo  v.  Fuller,  84  Tex.  450, 
31  Am.  St.  Rep.  76,  19  S.  W.  616;  Childers 
V.  San  Jose  Mercury  Printing  ft  Pub.  Co. 
106  CaL  284,  46  Am.  St  Rep.  40,  38  Pac 
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903.  Our  statute,  emphasizing  the  rule  of 
public  policy  that  a  person  cannot,  in  the 
same  transaction,  be  a  vendor  and  a  pur- 
chaser, contains  the  following  provision  re- 
lating to  an  officer  of  a  school  district,  to 
wit:  "It  shall  be  illegal  for  any  director, 
either  directly  or  indirectly,  to  have  any 
pecuniary  interest  in  the  erection  of  school- 
houses,  or  for  the  warming,  ventilating,  fur- 
nishing, or  repairing  the  same."  Bellinger 
&  C.  Anno.  Codes  &  Statutes,  i  3389,  subd. 
19.  When  this  section  was  adopted,  the 
following  provision  as  a  part  of  the  same 
statute  was  enacted,  to  wit:  "Any  member 
of  any  school-district  board  .  .  .  who 
shall  violate  any  of  the  provisions  of  this 
act  shall  be  deemed  guilty  of  a  misdemean- 
or, and  upon  conviction  shall  be  punished  by 
a  fine  not  less  than  $25  nor  more  than  $100, 
or  by  imprisonment  in  the  county  jail  not 
less  than  six  months,  or  both  such  fine  and 
imprisonment."  Id.  f  3391.  It  will  be 
remembered  that  the  printed  matter  set  out 
in  the  complaint  contains  the  following 
clause:  "It  is  Woolley  who  lets  contracts 
for  school  buildings,  supplies  the  hardware, 
paints,  roofing,  and  the  poorest  goods  for  the 
highest  prices;  grants  a  $4,000  extra  bill; 
accepts  or  rejects  the  work  at  pleasure,  thus 
compelling  the  contractor  to  submit  to  high 
prices  for  inferior  wares  or  invite  trouble 
in  having  his  work  accepted.  It  was  at  this 
man's  dictation  that  an  expensive,  out-of- 
date,  hot-air  heating  apparatus  was  in- 
tailed  in  the  high-school  building.  But  then 
he  had  an  opportunity  to  sell  the  district  an 
expensive  gasolene  engine  at  a  big  profit, 
which  costs  more  to  operate  than  would  be 
required  to  heat  t^e  entire  building  with  a 
modem  plant,  but  there  would  not  have 
been  any  rake-off  on  this  kind  of.  a  plant 
for  the  high  mogul."  It  is  not  directly 
stated  in  this  excerpt  to  whom  the  "hard- 
ware, paints,  roofing,  and  the  poorest  goods 
for  the  highest  prices"  were  supplied  by 
plaintiff;  but  when  it  is  asserted  that  he 
"accepts  or  rejects  the  work  at  pleasure, 
thus  compelling  the  contractor  to  submit  to 
high  priees  for  inferior  wares  or  invite  tron- 
ble  in  having  his  work  accepted,"  it  reason- 
ably appears,  when  the  printed  article  is 
considered  in  its  entirety,  that  plaintiff  is 
charged  with  having  made  such  sales  to  the 
person  who  had  a  contract  for  the  construc- 
tion of  the  high-school  building,  thereby  im- 
puting that  Woolley  had  an  indirect  pecu- 
niary interest  in  the  erection  of  a  school- 
house  in  the  city  of  Roseburg,  of  which  he 
was  a  school  director.  So,  too,  the  charge 
that  at  plaintiff's  command  a  hot-air  cir- 
culating apparatus  was  placed  in  the  high- 
school  building,  whereby  "he  had  an  oppor- 
tunity to  sell  the  district  an  expensive  gas- 
olene engine  at  a  big  profit,  which  costs 
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more  to  operate  than  wowtd  be  required  to 
heat  the  entire  building  with  a  modem 
plant,"  imputes  to  him  a  direct  pecuniary 
interest  in  the  warming  of  a  schoolhousc  in 
that  school  district.  These  separate  charges 
ascribe  to  plaintiff  a  violation  of  his  duty  as 
a  school  director  (Bellinger  4  C.  Anno.  Codes 
&  Statutes,  §  3389,  subd.  19),  a  breach  of 
which  is  a  statutory  misdemeanor,  and,  for 
a  conviction  thereof,  a  fine  or  an  imprison- 
ment or  both  may  be  imposed.  Id.  j  3391. 
It  will  thus  be  seen  that  the  hinguage  ad- 
verted to  is  libelous  per  se. 

This  brings  us  to  a  consideration  of  the 
second  question,  which  does  not  appear  to 
have  been  raised  at  the  trial,  but,  as  neces- 
sary averments  are  ^  prerequisite  to  secur- 
ing jurisdiction  of  the  subject-matter,  the 
challenge  on  that  ground  is  never  waived. 
Id.  i  72.  It  is  unnecessary,  in  an  action  for 
libel,  to  state  in  the  complaint  any  extrin- 
sic facts  to  show  the  application  to  the 
plaintiff  of  the  defamatory  matter  out  of 
which  the  cause  of  action  arose,  but  it  is 
adequate  to  aver  generally  that  the  calumni- 
ous article  was  published  concerning  the 
plaintiff.  Id.  91.  In  commenting  upon  a 
similar  statute  of  New  York,  a  text  writer 
says:  "Where  the  language  published  is  not 
defamatory  on  its  face,  and  becomes  so  only 
by  reference  to  extrinsic  facts,  the  existence 
of  those  facts  must  be  alleged  in  the  com- 
plaint." Townshend,  Slander  4  Libel,  4th 
ed.  {  310.  "The  innuendo  may  always  be  re- 
jected," says  this  author,  "when  it  merely 
introduces  matter  not  necessary  to  support 
the  action."  Id.  §  344.  If  the  words  printed 
clearly  impute  to  a  plaintiff  in  an  action  for 
libel  the  commission  of  a  crime  at  common 
law  or  by  statute,  they  are  actionable,  and 
no  extrinsic  facts  need  be  alleged.  Worth 
V.  Butler,  7  Blackf.  251;  Pilber  ▼.  Dauter-' 
mann,  26  Wis.  518;  Langton  v.  Hagerty,  35 
Wis.  150.  In  the  case  at  bar  that  part  of 
the  printed  language  last  quoted,  having  im- 
puted to  plaintiff  the  commission  of  a  stat- 
utory crime,  is  libelous  per  ae,  and,  this  be- 
ing so,  the  other  parts  of  the  article  could 
have  been  omitted,  and  it  was  unnecessary 
to  adopt  innuendoes  to  explain  the  meaning 
therein  of  the  words  of  doubtful  import. 
The  objection  interposed  to  the  complaint  is 
tantamount  to  a  demurrer  thereto,  based  on 
the  ground  insisted  upon;  and,  as  a  part 
of  the  language  used  is  adequate  to  sustain 
the  action,  and  the  import  thereof  is  not 
qualified  or  modified  by  the  entire  printed 
article,  the  pleading  is  suflScient.  The  publi- 
cation of  the  defamatory  matter,  not  having 
been  denied,  is  admitted,  and,  being  action- 
able, the  court  should  have  so  charged.  Pit- 
tock  v.  OTJeill,  68  Pa.  253,  3  Am.  Rep.  544; 
Pugh  v.  McCarty,  44  Ga.  383;  Gabe  v.  Mo- 
Ginnis,  68  Ind.  538;  Gregory  t.  Atkins.  4S 
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Vt.  237.  Instead  of  doing  so,  however,  the 
court,  in  addressing  the  jury  and  referring 
to  the  defendants,  said:  "If  you  should 
find  under  the  instruotiona  I  shall  give  you 
that  the  article  was  libelous,  then,  under  the 
evidence  in  this  case,  they  would  be  re- 
sponsible for  it."  An  exception  having  been 
taken  to  this  part  of  the  charge,  the  error 
committed  necessitates  a  reversal  of  the 
judgment,  which  is  hereby  ordered. 

In  view  of  the  conclusion  we  have  reached, 
it  is  deemed  proper  to  consider  another  as- 
signment of  alleged  error.  The  court,  over 
objectioa  and  exception,  permitted  the  de- 
fendant to  introduce  in  evidence  certain  bills 
for  goods,  amounting  to  $802.39,  furnished 
to  school  district  No.  4,  Douglas  county, 
by  the  firm  of  which  plaintiff  was  a  member. 
The  plaintiff,  as  a  school  director,  was  pro- 
hibited by  the  common  law  from  purchasing 
from  himself,  as  a  hardware  dealer,  any 
goods  that  the  school  di^rict  might  need, 
and  though  our  statute  (Bellinger  ft  C. 
Anno.  Codes  ft  Statutes,  §  3389,  subd.  19) 
might,  by  implication,  seem  to  justify  such 
sales  when  the  articles  furnished  were  not 
intended  to  -  be  used  "in  the  erection  of 
schoolhouses  or  for  the  warming,  ventilat- 
ing, furnishing,  or  repairing  the  same,"  the 
rule,  when  invoked,  should  be  inflexible  that, 
to  avoid  the  appearance  of  favoritism  in 
the  discharge  of  a  public  duty,  every  at- 
tempted sale  made  by  a  person  to  himself 
as  an  officer  should  be  avoided  if  possible. 
The  bills  in  question  were  admissible  in  evi- 
dence in  mitigation  of  damages,  and  as  tend- 
ing to  corroborate  the  printed  accusation. 
No  other  alleged  error  is  deemed  materiaL 

Bor  the  giving  of  the  instruction  com- 
plained of,  the  cause  is  remanded  for  a  new 
triaL 
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V. 

JONAS  W.  BMERY  et  al. 

(—  W.  Va.  — ,  62  S.  E.  770.) 

Keal-estate  partnership— contract 

1.  Where  one  who  has  acquired  options 
■pon  certain  lands  enters  into  a  written 
contract  with  another,  empowering  him,  in 
the  absence  of  the  optionee,  to  accept  the 
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options  and  make  sale  of  the  lands,  and 
providing  that  all  profits  shall  be  distrib- 
uted equally  between  them, — this  is  not  a 
contract  creating  a  partnership  for  the  pur- 
chase and  sale  of  lands,  and  does  not  en- 
title the  person  so  empowered  to  make  such 
sale  to  share  in  the  profits  arising  there- 
from, unless  siich  sale  be  made  by  him. 
Same — test  of. 

2.  As  to  whether  or  not  a  part- 
nership exists  depends  upon  the  true  con- 
tract and  intention  of  the  parties,  as  as- 
certained from  all  the  facts  of  the  case; 
and  the  true  test  as  to  whether  the  part- 
nership does  exist  is.  Did  the  supposed  part- 
ner acquire  by  his  bargain  any  property  in, 
or  control  over,  or  specific  lien  to,  the  prof- 
its while  they  remamed  undivided,  in  pref- 
erence to  other  creditors?  If  he  did,  he  is 
a  partner;  and  if  otherwise,  not. 
Evidence. 

3.  A  case  where  the  evidence  is  insuf- 
ficient to   constitute  a   partnership. 

(January   30,    1900.) 

APPEAL  by  plaintiff  from  a  decree  of 
the  Circuit  Court  for  Monongalia  Coun- 
ty in  defendants'  favor  in  a  suit  to  enforce 
an  interest  in  profits  of  a  sale  of  real  es- 
tate.    Affirmed. 

The   facts   are  stated   in   the  opinion. 

Messrs.  Fiank  P.  Coibin  and  H.  L.  Rob* 
insoa,  for  appellant: 

The  business  relationship  in  regard  to 
t^e  coal  deal,  existing  between  Clark  and 
Emery,   constituted   them    partners. 

Setzer  v.  Beale,  19  W.  Va.  274;  Krall 
V.  Forney,  182  Pa.  6.  37  Atl.  846;  28  Am. 
ft  Eng.  Enc.  Law,  2d  ed.  p.  13. 

That  Clark  put  up  no  money,  or  that 
Emery  actually  owned  the  opUons,  would 
not  affect  the  relation. 

Snyder  v.  Lunsford,  9  W.  Va.  223;  Mc- 
Mahon  v.  McClernan,  10  W.  Va.  419;  How- 
ell y.  Kelly,  149  Pa.  473,  24  Atl.  224; 
Frazer  ▼.  Linton,  1S9  Pa.  186,  38  Atl.  589. 

The  contract  was  not  within  the  pur- 
view and  ban  of  the  statute  of  frauds. 

^  Am.  ft  Eng.  Enc.  Law,  pp.  100-102; 
Fluharty  v.  Beatty,  4  W.  Va.  614;  Benja- 
min V.  Zell,  100  Pa.  33;  Everhart's  Ap- 
peal, 106  Pa.  340;  Howell  v.  Kelly,  149 
Pa.  473,  24  AtL  224. 

The  memorandum  of  May  8,  1901,  is  suffi- 
cient to  meet  the  requirements  of  that  stat- 
ute. 

29  Am.  ft  Eng.  Enc.  Law,  2d  ed.  pp. 
860,  851;  White  v.  Core,  20  W.  Va.  272. 


Case  Note. — What  constitutes  a  partner- 
ship to  deal  in  real  estate. — That  a  part- 
nership may  exist  for  speculation  in  real 
estate  has  long  been  well  settled,  and  the 
elements  necessary  to  the  formation  of  such 
a  partnership  seem  to  be  the  same  as  in 
SLJl.A.(N.S.) 


case  of  an  ordinary  commercial  partnership. 
A  partnership  always  implies  a  joint  shar- 
ing of  the  profits  and  losses  of  the  under- 
taking; but,  as  between  the  parties  them- 
selves, the  crucial  test  of  whether  or  not 
the  partnership  relation  wi<\s  *f"f^  inten- 


WEST  VIRGINIA  SUPREB4E  COURT  OF  APPEAIA 


Jait, 


MeMiB.  John  C.  Bane,  R.  W.  Iiwin,  and 
TraMT  ft  Frazer,  for  appellees: 

Claric  has  wholly  failed  to  establish  the 
existence  of  a  partnership  between  him  and 
Emery. 

Sodiker  ▼.  Applegate,  24  W.  Va.  411,  49 
Am.  Rep.  252;  Berthold  t.  Goldsmith,  24 
How.  642,  16  L.  ed.  764;  Burckle  v.  Eckart, 
1  Denis,  341;  Bowyer  t.  Anderson,  2  Leigh, 
650;  Chapline  ▼.  C!onant,  3  W.  Va.  607, 
100  Am.  Dec.  766;  Dils  v.  Bridge,  23  W. 
Va.  20;  Hanna  t.  Flint,  14  Cal.  7S;  Mor- 
gan V.  Steams,  41  Vt.  398;  Porter  t.  Mc- 
Clure,  15  Wend.  187. 

The  contract  comes  qlearly  within  the 
statute  of  frauds. 

Henderson  v.  Hudson,  1  Munf.  510;  Walk- 
er T.  Herring,  21  Gratt.  678,  8  Am.  Rep. 


616;  Nash  y.  Jones.  41  W.  Va.  769,  24  S. 
E.  692. 

Sanderi,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  filed  his  bill  in  the  circuit 
court  of  Monongalia  county,  claiming  to 
be  an  equal  partner  with  the  defendant 
Emery  in  the  profits  arising  from  the  sale 
of  certain  coal  properties  made  by  the  de- 
fendant Emery  to  defendants  Cochrana. 
Emery  answered,  denying  that  Qark  is  in- 
terested as  a  partner,  or  otherwise,  in  said 
lands,  or  the  profits  arising  therefrom.  Up- 
on the  hearing  the  circuit  court  entered  a 
decree  dismissing  the  plaintiff's  bill,  and  It 
is  from  this  decree  that  he  has  appealed. 

The  plaintiff  predicates  his  suit  upon  a 


tion  of  the  parties.  As  between  the  mem- 
bers of  an  alleged  partnership  and  third 
parties  the  intention  of  the  members  is  not 
always  controlling.  Although  a  person  is 
not  generally  liable  as  a  partner  to  third 
persons  unless  he  is  actually  a  partner,  he 
may  render  himself  liable  as  such  by  his 
acts.  If  he  has  so  conducted  himself,  or 
has  permitted  his  name  to  be  used  in  such 
a  manner,  as  to  create  in  the  minds  of 
strangers  to  the  undertaking  the  bdief  that 
he  is  a  partner  therein,  be  is  estopped  as 
to  them  to  deny  the  responsibilities  of  a 
partner.  If  the  actual  relation  which  the 
parties  have  assumed  before  the  public,  and 
the  rights  and  obligations  created  by  them, 
are  those  of  partners,  the  real  intention  of 
the  parties  cannot  affect  the  consequences 
of  their  acts. 

By  the  early  English  law  it  was  held  that 
persons  sharing  in  the  profits  of  the  part- 
nership were  Iwble  to  ereditors  as  if  actual 
partners,  and  this  doctrine  was  followed  by 
the  early  American  decisions.  But  this 
theory  of  the  partnership  relation  has  now 
been  exploded,  and  in  both  England  and 
America  it  is  held  by  the  modem  author- 
ities that  the  fa«t  that  a  person  shares  in 
the  profits  of  an  undertaking,  though  evi- 
d«ice  of  the  existence  of  the  partnership 
relation,  is  not  conclusive;  and,  unless  the 
party  has  estopped  himself  to  deny  that 
he  is  a  partner,  the  question  of  his  char- 
acter as  such  is  to  be  determined  by  the  in- 
tention of  the  parties,  as  when  ttie  ques- 
tion arises  between  the  parties  to  the  un- 
dertaking inter  se. 

It  is  impossible  to  lay  Mown  any  absolute 
rule,  of  course,  by  which  the  intention  of 
the  parties,  on  which  depends  the  existence 
or  nonexistence  of  the  partnership,  may  be 
ascertained.  As  this  intention  must  be  de- 
duced from  the  form  of  the  contract  and  the 
acts  and  declarations  of  the  parties  thereto, 
the  question  must  be  determined  in  any 
special  instance  according  to  the  facts  and 
eiretunstanees  of  that  particular  case. 
Therefore,  in  treating  the  subject  little 
more  can  be  done  than  to  set  forth,  as  ex- 
amples, some  of  the  cases  in  which  the  ques- 
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tion  has  been  decided,  and  let  the  case* 
speak  for  themselves. 

As  between  the  parties  inter  te,  it  haa 
been  determined  that  a  partnership  exists: 

Where  property  is  bought  for  the  joint 
benefit  of  several  parties  for  the  purpose  of 
speculation,  the  net  ]m>fit8  to  be  equally 
divided  between  them  upon  *  resale.  Gui- 
bert  V.  Saunders,  10  N.  Y.  S.  R.  43;  Hodge 
V.  Twitohell,  33  Minn.  389,  23  N.  W.  647; 
Hulett  V.  Fairbanks,  40  Ohio  St.  233;  Can- 
ada V.  Barksdale,  76  Va.  899. 

Where  two  parties  snter  into  an  agree- 
ment to  purchase  property  jointly  for  the 
purpose  of  speculation,  each  to  pay  an  equal 
amount  of  uie  pnrciiase  price  and  to  share 
equally  in  the  profits  ansing  from  future 
sales,  less  a  eertain  portion  in  the  way  of 
commission  to  the  partner  finding  a  pur- 
chaser. Davenport  v.  Buchanan,  6  8.  D.  381, 
61  N.  W.  47. 

Where  the  purchaser  of  a  tract  of  land 
enters  into  a  verbal  agreement  with  anoth- 
er party,  by  the  terms  of  wliidi  the  latter 
is  to  pay  one  half  of  the  purchase  money 
and  expenses,  the  parties  "to  be  equal  in  all 
advances  toward  the  purchase  money  as  also 
in  the  proceeds  of  sue  of  said  landa  or  any 
part  of  them."  Ludlow  y.  Cooper,  4  Ohio 
St.  1. 

Where  an  agreement  states  that  the  par- 
ties thereto  are  to  purchase  eertain  Iota 
for  speculation,  upon  their  joint  credit,  and 
for  their  mutual  use  and  benefit;  notwith- 
standing the  title  is  taken  in  the  name  of 
one  only.  Heard  v.  Wilder,.  81  Iowa,  421, 
46  N.  W.  1075; 

Where  parties  agree  to  purchase  a 
tract  of  land  for  their  joint  eiccount  for 
the  purpose  of  selling  again  at  a  profit,  they 
to  be  equally  interested  in  the  transaction, 
sharing  equally  in  the  payment  of  purchase 
price,  in  the  expenses  connected  with  the 
management  and  disposal  of  the  property, 
and  in  the  profits  and  losses  which  may  re- 
sult, the  title  to  be  taken  in  the  name  of 
one,  but  for  the  benefit  of  all.  Newell  T, 
Cochran,  41  Minn.  374,  43  N.  W.  84. 

Where  two  persons  agree  jointly  to  se> 
cure  an  option  on  a  tract  of  land  for  the 
purpose  of  jointly  selling  the  land  and  skar- 
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rarbal  oantnust  whkh  he  claims  was  made 
between  him  and  Emeiy,  and  says  that 
afterwards,  on  the  8th  day  of  May,  1901, 
for  the  purpose  of  more  perfectly  d^mng 
their  respective  interests  in  whatever  prof- 
its might  arise  from  a  sale  of  the  prop- 
erties, and  in  order  to  conflBr  full  power 
on  the  plaintiff  to  sell  and  dispose  of  the 
same  in  tiw  absence  of  Emery,  thqr  entered 
into  the  foHowing  written  agreement: 

This  agreement  entered  into  this  Bth 
day  of  May,  1901,  by  and  between  J.  W. 
Emery  and  J.  E.  Clark,  both  of  Washing- 
ton county,  Pennsylvania,  witnesseth:  That 
both  the  parties  hereto  being  equally  in- 
terested in  a  certain  option  or  contract  made 
between  said  J.  W.  Emery  and  W.  B.  Hess 
and  P.  S.  Johnson  of  Monongalia  county. 


West  Virginia,  said  ooatraet  Mrverlng  the* 
ri^t  of  sale  of  from  2,300  to  2,600  acres  of 
coal  lands  in  said  cotmty.  West  Virginia, 
and  dated  May  6th,  1901.  Now  it  is  un- 
derstood and  agreed  that  in  case  of  the 
alwence  of  J.  W.  Emery  ■  from  any  cause 
that  the  said  J.  E.  Claiic  is  hereby  fully 
empowered  to  accept  said  coal  under  the 
terms  of  contract  with  Bess  and  John- 
son and  conduct  the  saJe  of  the  property 
with  full  and  absolute  rights  in  the  prMnises 
as  though  the  contract  were  made  in  said 
dark's  name.  All  profits  to  be  distributed 
equally  between  said  OlaA  and  Emeiy. 

Witnesseth  our  hands  and  seals  tha  day 
and  year  above  written. 

J.  E.  Clark.     [Seal.] 
J.  W.  Emery.     [Seal.] 

Attept:     Geo.  L.  West. 


ing  in  the  profits  of  the  transaction,  al- 
though the  option  may  be  taken  in  the 
name  of  one  of  them.  Flower  v.  Bamekoff, 
20  Or.  132,  11  LJLA.  149,  26  Pac.  370. 

Where  by  an  agreement  for  the  purchase 
of  lands  the  deeds  are  to  be  taken  in  the 
name  of,  one,  but  to  be  held  in  trust  for 
both  parties,  who  shall  have  equal  interests 
and  share  in  the  common  venture,  the  cap- 
ital invested  and  furnished  by  the  party  in 
i^ose  name  the  title  is  taken,  with  in- 
terest thereon,  to  be  first  returned  to  him. 
Kichards  v.  6rinneU,.63  Iowa,  44,  60  Am. 
Repw  727,  18  K.  W.  668. 

Where  two  parties  unite  in  a  common  at- 
tempt to  obtam  title  to  a  certain  mine  for 
the  purpose  of  reselling  it,  and  the  contract 
between  them  declares  that  they  shall  en- 
deavor to  consummate  the  sale  for  their 
joint  benefit,  and  tliat  the  profits  less  tilie 
expenses  shall  be  equally  divided  between 
them,  the  title  to  the  mme  being  taken  in 
the  name  of  one  party  only  as  a  matter  of 
convenience.  Eayser  ▼.  Maugham,  8  Colo. 
232,  6  Pac  803. 

Where  an  agreement  states  that,  certain 
lands  having  been  put  upon  the  market,  the 
parties  to  the  agreement  agree  that  each 
sliall  use  his  best  endeavors  to  sell  the 
lands,  as  a  whole  or  in  part,  and  that  each 
shall  receive  one  third  of  the  money  or 
other  consideration  paid  for  the  property 
above  the  actual  cost  paid  to  the  owners, 
either  as  a  profit  or  as  a  commission,  the 
necessary  expenses  to  be  deducted  out  of 
the  net  consideration  or  profits.  Jones  ▼. 
Murphy,  93  Va.  214,  24  S.  E.  825. 

Wnere  one  of  the  parties  to  a  contract  to 
purchase  a  tract  of  timber  land  agrees  to 
furnish  the  mon^  therefor,  to  be  repaid 
with  interest  as  fast  as  the  timber  is  re- 
moved, while  the  other  party  is  to  manu- 
facture the  timber  into  lumber,  and  the 
land,  timber,  and  lumber  are  to  be  sold 
and  the  net  proceeds  after  the  payment  of 
expenses  ana  the  repayment  of  the  pur- 
chase money  with  interest  are  to  be  equally 
divided  between  the  two  parties.  Corey 
V.  CadweU,  88  Mich.  570,  49  K.  W.  811. 
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Where  it  is  agreed  that  one  party  to  • 
contract  shall  Investigate,  examine,  and 
bring  to  the  attention  of  the  other  parties 
desirable  timber  lands,  and  upon  the  ap- 
proval of  the  other  parties  one  of  them 
shall  advance  the  necessary  funds  for  the 
pundiase,  and  from  the  proceeds  sliall  be 
repaid  such  advances  with  interest,  an- 
other party  to  keep  the  accounts  and  a 
third  to  superintend  any  logging  operations 
that  may  be  deemed  advisable,  and  that  the 
net  profits  from  the  sale  of  the  lands  or 
the  fogging  of  tlie  timber  shall  be  eaually 
divided  between  the  parties  and  any  losses 
shared  in  the  same-  proportion.  Smith  t. 
Putnam,  107  Wis.  166,  82  N.  W.  1077,  8S 
N.  W.  288. 

Where  an  agreement  I>etween  two  parties 
provides  that  one  of  them  shall  mmish 
the  money  to  purchase  certain  land,  the 
title  to  l>e  taken  in  his  name,  he  to  hold 
it  in  trust  for  the  benefit  of  both,  and  that 
the  other  party  shall  plat  and  subdivide  the 
tract  and  put  it  into  salable  condition,  and 
advertise  and  sell  the  lots,  sales  to  be  made 
by  the  mutual  consent  of  both,  the  party 
advancing  the  purchase  price  to  be  first  re- 
imbursed out  of  the  proceeds,  and  then  to 
receive  one  fourth  of  the  net  profits,  while 
the  other  party  shall  receive  three  fourths, 
the  lots  remaining  unsold  at  the  end  of  a 
year  to  be  divided  between  them  in  the 
same  proportion,  neither  party  to  charge 
for  the  time  and  services  devoted  to  the 
enterprise.  Simpson  v.  Tenney,  41  Kan. 
661,  21  Pac  634. 

Where  two  parties  agree  that  they  will 
buy  a  tract  of  land  on  their  joint  account, 
one  party  paying  the  purchase  money  and 
the  other  taking  a  deed,  the  latter  agree- 
ing that  the  first  party  shall  be  paid  back 
the  purchase  money  with  interest  and  re- 
ceive as  his  share  of  the  profits,  if  there 
should  be  any,  two  thirds,  the  other  party 
to  receive  one  third,  losses  to  be  borne 
in  the  same  proportion,  the  person  receiving 
the  deed  agreemg  to  execute  a  judgment 
bond  for  $3,000  for  which  he  is  to  be 
held  accountable  until  the /property  ahaO 
Digitized  by  v!jOOy  fc 
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'  The  defendant  Emery  cUims  that  no  such 
▼erbal  contract  was  made,  but  that,  if  found 
to  have  been  made,  it  was  a  contract  for  the 
■ale  of  real  estate,  and,  to  be  binding,  must 
be  in  writing  and  signed  by  the  party  to  be 
charged  thereby;  and  that  the  contract  dated 
the  8th  day  of  May,  1901,  is  not  such  a 
contract  or  memorandum  as  can  be  enforced, 
and  does  not  operate  to  take  the  verbal  con- 
tract without  the  statute  of  frauds.  And, 
also,  Emery  claims  that  said  writing  of 
Hay  Sth  is  not  a  contract  creating  a  part- 
nership between  him  and  Clark;  but  that  it 
was  only  executed  for  the  purpose  of  giving 
Clark,  in  his  absence,  the  power  to  accept 
certain  options,  and  to  sell  and  dispose  of 
the  property  acquired  thereunder,  and  that, 
if  be  should  make  sale  thereof,  he  was  to 


have  one  half  of  the  profits  realized  there- 
from. We  do  not  feel  called  upon  to  deter> 
mine  whether  or  not  the  written  contract 
of  May  Sth  is  a  contract  for  the  sale  of  real 
estate,  and  whether  or  not  it  violates  the 
statute  of  frauds,  because  the  plaintiff,  in 
our  opinion,  upon  a  proper  construction  of 
the  very  terms  of  the  contract,  is  not  shown 
to  be  a  partner  with  Emery,  nor  entitled  to 
any  part  of  the  profits  arising  from  a  sale 
of  said  property,  unless  the  sale  was  made 
by  him. 

It  would  seem,  from  the  construction  of 
the  contract  alone,  that  it  was  only  intended 
to  give  to  Claric  the  power  to  accept  the 
options  IB  the  absence  of  Emery,  and  make 
sale  of  the  lands.  The  fact  that  it  is  re- 
cited that  they  are  equally  interested  in  th* 


be  sold,  and  the  proceeds  of  the  sale  shall 
go  to  pay  off  the  bond.  Plimkett  t.  Dillon, 
4  Houst.  (Del.)  338. 

Where  a  contract  between  the  owner  of 
real  estate  and  certain  other  persons  makes 
the  latter  attorneys,  with  full  power  to 
sell  and  convey  the  land  or  any  part  there- 
of, provides  that,  in  consideration  of  such 
power  of  attorney,  they  shall  survey,  sub- 
divide, and  plat  into  lots,  and  advertise  the 
land  for  sale,  and  use  their  best  efforts  in 
the  management  for  its  sale  and  disposal, 
all  expenses  of  every  sort  connected  with 
the  surveying,  subdividing,  platting,  adver- 
tising, and  sale  thereof  to  be  borne  by 
them,  and  that,  upon  a  sale,  the  ovimer  of 
the  property  shall  first  be  paid  a  certain 
sum  out  of  the  proceeds,  after  which  the 
profits  shall  be  equally  divided  between  the 
parties.  Winstanley  r.  Qleyre,  146  lU.  27, 
84  N.  B.  628. 

Where  a  contract  recited  that  one  party 
thereto  had  purchased  certain  lands  for  the 
joint  account  of  himself  and  the  other  par- 
ty, who  advanced  the  money  for  the  first 
payment,  and  in  whose  name  the  title  was 
taken,  on  the  agreement  that  he  should 
make  fiuther  advancements  to  meet  the 
deferred  payments  and  taxes,  the  first  party 
to  undertake  the  sale  of  the  property  and 
to  make  no  charge  for  buying,  selling,  or 
attending  to  the  payment  of  i-a.'ccs,  and 
upon  the  sale  the  net  profits  to  bo  ei^ually 
divided  after  the  party  advancing  the  pur- 
chase money  had  been  reimbursed  with  in- 
terest, and  after  the  death  of  the  party 
advancing  the  purchase  money  another  con- 
tract was  made  between  his  executors  and 
the  other  party,  by  which  the  exe<nitors 
assumed  responsibilities  of  their  testator 
under  the  contract,  and  which  stipulated 
that  they  should  have  the  right  iu  their 
discretion  to  sell  the  whole  or  any  part  of 
the  premises,  as  they  might  deem  expe- 
dient.   Hyman  ▼.  Peters,  30  111.  App.  134. 

A  partnership  as  between  the  members 
themselves  has  been  held  not  to  exist: 

In  case  of  a  series  of  independent  trans- 
actions where  one  party  selects  the  lands 
that  are  to  be  purchased,  and  on  his  sug- 
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gestion  the  other  party  buys  them,  fur- 
nishing all  the  purchase  money,  and  the 
profits  are  divided  upon  a  resale.  Wells  t. 
Babcock,  66  Mich.  276,  22  N.  W.  80d,  27  N. 
W.  675. 

Where  a  contract  provides  that  one  par- 
ty is  to  furnish  the  money  for  a  purchase 
of  property  by  the  other,  who  for  pruden- 
tial reasons  is  to  take  the  title  in 'his  own 
name,  but  who  is  to  convey  to  the  other 
party  at  the  end  of  a  stipulated  period,  the 
second  party  to  manage  and  sell  the  prop- 
erty for  a  certain  fixed  commission,  but  to 
have  no  power  to  sell  without  the  consent 
of  the  first  party,  and  providing  that  out 
of  the  proceeds  of  sale  the  first  party  shall 
be  reimbursed  the  purchase  money  and  in- 
terest, and  that  the  remainder  of  the  prop- 
erty or  the  proceeds  thereof  shall  then  be- 
long 60  per  cent  to  the  first  party  and  49 
per  cent  to  the  other,  it  being  also  under- 
stood that  the  property  shall  be  staked  out 
and  prepared  for  sale  by  the  second  party 
or  his  assigns  within  one  year  from  a  cer- 
tain time.  Blair  t.  Shaeffer  (0.  O.  W.  D. 
Mo.)  33  Fed.  218. 

Where  the  purchaser  of  property  ia  to 
pay  the  entire  purchase  price,  but  agrees  to 
pay  certain  other  parties  for  their  servioes  i> 
managing  and  selling  the  property  a  cer- 
tain portion  of  the  net  proceeds  of  the  sale, 
after  deducting  the  amount  of  the  purchase 
price  and  taxes  and  all  other  expenses.  May- 
field  V.  Turner,  180  111.  332,  54  N.  B.  418. 

Where  a  real-estate  agent  makes  a  con- 
tract with  the  owner  of  land  to  put  upon 
the  market,  advertise,  and  sell  the  same, 
having  for  his  interest  only  a  share  in  the 
surplus  or  profits  arising  from  the  pro- 
ceeds of  the  sale  of  the  land.  Durkee  ▼. 
Gunn,  41  Kan.  496.  13  Am.  St.  Rep.  300,  21 
Pac  637. 

Where  two  parties  enter  into  an  a^free- 
ment  with  a  third  party  by  which  it  is 
agreed  that  they  shall  engage  in  real  estate 
speculations,  the  first  parties  to  act  as  at- 
torneys and  agents  and  to  use  their  discre- 
tion and  give  their  advice  concerning  the 
propriety  of  all  investments,  while  thr  third 
party  is  to  furnish  the  requisite  fundi  fot 
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property  does  not  make  this  true,  unless,  as 
a  matter  of  fact,  they  are  so  interested,  and, 
if  so,  under  the  claim  of  darlc  himself,  it 
nmst  be  upon  the  verbal  contract  which  he 
claims  he  had  with  Emery.  The  conoluding 
part  of  the  contract,  wherein  it  says  "all 
profits  to  be  distributed  equally  between  said 
Clark  and  Emery,"  is  not  inconsistent  with 
the  claim  of  Emery  that^  in  case  Clark 
should  make  the  sale,  he  was  to  have  one- 
half  of  the  profits  realized  therefrom;  but 
it  iB  entirely  in  accord  with  Emery's  conten- 
tion that  this  writing  was  only  given  to 
empower  Clark,  in  the  absence  of  Emery, 
to  accept  the  options  and  make  sale.  It  cau- 
not  be  correctly  said  that  it  created  a  con- 
tract of  partnership  between  the  parties,  to 
continue  an  indefinite  period,  and  to  entitle 


Clark  to  share  in  tile  profits,  without  con- 
sideration or  responsibility.  There  is  noth- 
ing agreed  upon  and  fixed  by  its  terms,  ex- 
cept that  Clark,  in  the  absence  of  Emery, 
is  given  power  to  accept  the  options,  and 
make  sale  of  the  property,  and,  upon  his  do- 
ing so,  the  profits  were  to  be  divided  equally 
between  them.  This  does  not  fix  and  define 
a  partnership  relation  between  the  parties, 
but  only  j^rovides  for  the  doing  of  certain 
things  by  Clark  in  the  absence  of  Emery, 
and  in  the  event  of  the  accomplishment  of 
these  things  he  to  have  one  half  of  the  profits 
That  part  of  the  contract  which  says  they 
are  "equally  interested  in  a  certain  option 
or  contract"  is  mere  recital,  and  forms  no 
part  of  the  agreement.  The  only  agreement 
expressed  is  that,  in  the  absence  of  Emery 


such  investments,  the  title  to  all  property 
to  be  taken  in  his  name  in  trust  for  the 
benefit  of  the  other  two,  it  being  under- 
stood that  the  third  party  shall  oe  reim- 
bursed for  his  advancements  either  by  cash 
repayments  or  by  sales,  all  surplus  aris- 
ing upon  such  sale  after  payment  of  all 
legal  mterest  and  expenses  to  be  turnel 
over  to  the  other  parties,  and  upon  such 
reimbursement  the  propcoiy  to  be  con- 
veyed to  them.  Wakeman  v.  Somarindyok, 
73  App.  Div.  601,  76  N.  Y.  Supp.  815. 

Where  one  party  to  a  contract  agrees  to 
imvest  in  Indian  lands  money  advanced  by 
the  ot)ier  party  and  binds  himself  to  repay 
the  amount  within  a  certain  time  with  in- 
terest; and  also  to  pay  to  the  other  psrty 
half  the  profits  of  the  speculation.  Smith 
T.  Qartb,  32  Ala.  368. 

Where  several  parties  made  an  agree- 
ment for  the  purchase  of  a  single  tract  of 
land  and  the  erection  of  a  buildmg  thereon, 
the  three  to  share  equally  in  the  net  prollta, 
and  the  land  was  purchased  in  the  name  of 
aue  of  the  parties  and  the  deed  made  to 
him,  but  neither  of  the  other  parties  con- 
tributed any  money  to  the  payment  of  the 
purchase  price  or  the  cost  of  the  building, 
and  there  was  no  evidence  of  any  agree- 
ment that  they  should  be  responsible  for 
losses  or  under  which  they  were  required 
to  advance  any  money  to  pay  for  the  prem- 
ises or  the  erection  of  the  building.  Mor- 
ton V.  Nelson,  145  111.  590,  32  M.  E.  916. 

Where  one  party  to  a  contract  agreed  to 
devote  his  time  and  attention  and  exercise 
his  best  judgment  in  purchasing  lands,  the 
contracts  to  be  made  and  the  conveyance 
taken  in  the  name  of  the  other  party,  who 
wss  to  furnish  the  purchase  money,  the 
lands  so  purchased  to  be  resold  within  five 
years  from  the  date  of  the  contract,  and 
after  the  payment  of  the  investment  and 
interest  thereon  and  the  taxes  one  half  of 
the  profits  to  be  paid  to  the  party  nego- 
tiating the  purchase  for  his  services  and 
expenses  in  making  the  exploration  and 
searches.  Seymour  v.  Freer,  8  Wall.  202, 
19  L.  ed.  306. 

Where  an  agreement  recites  that  the  par- 
ties thereto  have  for  mutual  benefit  and 
EIi.R-^(N.S.) 


profit  formed  themselves  into  an  associa- 
tion under  a  certain  name,  the  purpose  of 
the  association  being  to  buy,  purchase,  own, 
improve,  lease,  sell,  mortgage,  and  convey 
in  the  name  and  for  the  benelit  of  the  asso- 
ciation real  property,  lands,  and  tenements, 
each  to  have  a  certain  interest  in  sales, 
leases,  rents,  and  in  the  proceeds  and  profit 
thereof.  Kelley  v.  Bourne,  15  Or.  476,  16 
Pac.  40. 

Where  a  contract  recites  that  parties  who 
have  bought  a  tract  of  land,  in  considera- 
tion of  one  dollar  and  of  service))  rendered 
and  to  be  rendered  by  the  other  party 
thereto,  grant  and  convey  to  the  second 
party,  his  personal  representatives  and  as- 
signs, a  full  partnership  of  'one-half  inter- 
est in  the  proceeds  arising  from  the  sale, 
partition,  and  transfer  of  the  land,  sub- 
ject to  the  reservations  and  stipulations 
that  the  first  parties  shall  first  receive  out 
of  the  proceeds  the  amount  paid  tor  the 
property  with  interest,  and  provides  that 
the  parties  to  the  contract,  being  "mu- 
tually interested  in  the  sale"  of  the  land, 
shall  diligently  employ  themselves  in  the 
sale  thereof,  each  paying  his  proportion 
of  all  expenses  connected  therewith,  and 
that  no  sale  shall  be  made  without  the 
written  consent  of  all  the  parties,  and 
that  the  "said  partnership"  shall  con- 
tinue in  full  force  and  effect  until  all  the 
"partnership"  land  is  sold  and  the  proceeds 
disposed  of,  and  after  the  sale  and  the  re- 
payment to  the  parties  of  the  first  part  of 
the  purchase  price  of  the  property  with 
interest  an  equal  division  shall  be  made  of 
all  sales  of  the  "partnership"  land  that  may 
remain  tmsold,  one  half  of  the  amount  to 
be  paid  to  the  parties  of  the  first  part  and 
one  half  of  the  party  of  the  second  part, 
their  legal  representatives  and  assigns,  and 
that  in  case  default  is  made  in  the  faithful 
discharge  of  the  contract  by  the  parties  of 
the  first  part  they  shall  pay  to  the  party 
of  the  second  part,  his  legal  representa- 
tives or  assigns,  the  sum  of  $10,000  for  his 
interest  in  the  "partnership"  tract.  Thom;>- 
son  V.  Holden,  117  Mo.  118,  22  S.  W.  905. 

So,  where  certain  parties  formed  a,  syn- 
dicate for  the  purchase  of  a  tract  of  land 
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from  any  cause,  Clark  shall  have  full  power 
to  accept  the  coal  under  the  terms  of  the 
contract  with  Hess  and  Johnson,  and  con- 
duct the  saJe  of  tlie  property  with  full  and 
absolute  rights  in  the  premises  as  though 
the  contract  were  made  in  Clark's  name,  and 
all  profits  to  be  divided  equally  between 
Clark  and  Emery.  It  seems  that  this  con- 
tract is  complete  within  itself,  and  tiiat  it 
is  not  necessary  or  proper  to  admit  evidence 
to  vary,  add  to,  or  explain  its  terms.  It 
is  perfectly  well  settled  that,  when  there  is 
no  ambiguity  in  a  written  contract,  parol 
evidence  will  not  be  received  to  vary,  con- 
tradict, add  to,  or  explain  its  terms,  by  prov- 
ing that  the  agreement  of  the  parties  was 
different  from  what  it  appears  by  the  writ- 
ing to  have  been.    Campbell  v.  Fetterman, 


20  W.  Va.  398;  Long  v.  Perine,  41  W.  Va. 
314,  23  S.  E.  611;  Howell  v.  Behler,  41  W. 
Va.  610,  24  S.  E.  646.  "The  writing  is  pre- 
sumed to  contain  the  whole  of  the  contract, 
and  will  be  proteoted  from  any  invasion  of 
extrinsic  stipulations,  if,  upon  inspection 
and  study  of  the  writing  itself,  read,  it  may 
be,  in  the  Ught  of  surroundiilg  circumstan- 
ces, in  order  to  its  proper  understanding  and 
interpretation,  it  appears  to  contain  the  en- 
gagement of  the  parties,  and  to  define  the 
object  and  measure  the  extent  of  such  en- 
gagements, and  to  have  been  designed  by 
the  parties  to  be  the  repository  and  evidence 
of  their  final  intentions."  21  Am.  ft  Eng. 
Eno.  Law,  2d  ed.  p.  1090. 

But,  if  the  written  contract  does  not  pur- 
port to  disclose  a  complete  contract,  or,  if  in 


for  speculation,  and  by  tacit  consent  the 
title  was  taken  in  the  name  of  three  of  the 
parties  as  trustees,  but  the  deed  contained 
no  declaration  of  trust,  and  there  was  no 
agreement  of  the  parties  defining  or  limit 
ing  the  trust  or  the  duties  and  powers  of 
the  trustees;  and  when  the  title  was  ob- 
tained the  land  was  found  to  be  subject 
to  a  mortgage,  which  the  trustees  without 
the  authority  or  knowledge  of  the  other 
parties  agre^  to  assume  and  pay,  and  the 
trustees  subsequently  paid  out  a  large 
amount  of  money  to  protect  the  property 
against  the  mortgage  which  had  been  as- 
sumed by  them, — it  was  held,  upon  a  bill 
in  equity  seeking  contributions  for  this 
and  other  disbursements  from  the  other 
parties  to  the  contract,  that  the  parties  to 
the  contract  wer«  not  partners,  and  that, 
since  the  payment  of  the  mortgage  debt  by 
the  trustees  was  voluntary  and  without  au- 
thority from  the  other  parties,  the  latter 
could  not  be  compelled  to  contribute.  Win- 
slow  V.  Young,  94  Me.  145.  47  Atl.  149.  The 
court  in  this  case  said  that,  while  it  might 
be  conceded  that  under  some  circumstances 
associated  parties  might  be  regarded  in  law 
as  partners  when  they  themselves  did  not 
understand  that  such  a  relation  existed, 
yet  before  the  law  would  imply  such  an  in- 
tention contrary  to  the  intention  of  the 
parties,  it  must  appear  not  only  that  funds 
were  contributed  to  a  common  object,  but 
that  the  enterprise  or  business  contem- 
plated and  intended  to  be  carried  on  was 
of  such  a  character  and  purpose  that  it 
could  not  result  in  a  successful  issue  if  the 
proprietors  were  treated  as  tenants  in  com- 
mon, and  not  as  copartners;  that  in  this 
case  the  purchase  was  speculative,  and  the 
proprietors  expected  their  profits  to  arise 
from  sales  of  the  land;  that  they  did  not 
contemplate  building  on  it  or  making  other 
improvements,  but  simply  to  hold  it  for 
sale  at  advanced  prices,  which  it  was  sup- 
posed would  be  obtained  in  a  short  time; 
that  there  was  therefore  no  necessity  for  a 
partnership  to  accomplish  this  end;  that 
ownership  as  tenants  in  common  was  equal- 
ly effective.  And  a^ain,  that  another  ele- 
ment of  a  partnership  is  that  eadi  partner, 
6UR.A.(NJS.) 


from  the  relation  itself,  becomes  the  agent 
of  all  the  others,  having  the'  fua  diaponendi 
of  its  property  and  authority  to  bind  the 
firm  by  contract  within  the  scope  of  the 
business,  and  that,  upon  dissolution  c(  the 
partnership  by  the  death  of  one  of  its  laem- 
bers,  the  survivors  become  entitled  to  re- 
tain and  dispose  of  the  partnership  nffects 
for  a  settlement  of  its  affairs;  that  in  the 
present  case,  while  there  was  eoiumnnity 
of  interest,  there  was  no  element  of  Sj^ncy 
in  the  individual  parties;  that  this  objec- 
tion might  be  met  and  overcome  if,  liy 
agreement  of  all  the  proprietors,  the  title 
had  been  taken  by  the  trustees  under  an 
active  and  defined  trust  to  manage  and  dis- 
pose of  the  property;  but  that  this  was  not 
the  case.  That  even  if  tke  payments  of 
the  several  parties  were  regarded  as  pay- 
ments to  a  common  fund  to  purdiase  the 
property  jointly,  when  ttie  trustees  took 
title  without  any  trust  declared  by  them  or 
by  the  parties  in  interest,  and  none  was 
subsequently  declared  by  agreement  of  all, 
the  trust  resulted  to  the  contributors  in 
their  several  proportions  as  an  integral 
interest  in  the  land  and  attached  to  it, 
and  the  individual  owner  ould  have  oom- 
pelled  a  conveyance  of  his  individual  share 
from  the  tmstees  if  his  share  was  fully 
paid;  if  not  so  paid,  then  upon  payment  of 
the  amount  due. 

A  partnership  as  to  third  parties  has  been 
held  to  exist: 

Where  parties  unite  in  an  undertaking 
for  the  purchase  and  sale  of  Western  lands 
on  the  joint  account  of  all,  all  to  partici- 
pate in  the  profit  and  loss  whidi  might  re- 
sult from  the  undertaking.  Sage  v.  Sher- 
man, 2  N.  Y.  417. 

Where  an  agreement  states  that  the  par- 
ties to  it  have  purchased  by  contract  for 
their  joint  account  a  piece  of  real  estate, 
the  title  to  be  taken  in  the  name  of  one 
of  the  parties  who  is  to  hold  the  same  for 
the  benefit  of  all  jointly,  the  property  to  be 
subdivided  into  lots  for  immediate  sale,  one 
party  advancing  the  money  for  the  pur- 
chase price,  and  the  other  two  agreeing  to 
dispose  of  and  sell  tiie  lots,  whatever  profit* 
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leading  it  in  the  ligbt  of  the  situation  of  the 
parties  and  the  facts  and  circumstances,  it 
appears  not  to  contain  all  the  stipulations 
of  the  parties  on  the  subject,  then  the  above 
role  does  not  apply;  but,  under  these  cir- 
cumstances, parol  cTidence  is  admissible  to 
show  what  ihe  reet  of  the  agreement  was. 
But  that  part  of  the  contract  which  is  sought 
to  be  proved  must  not  be  repugnant  to  or  in- 
consistent with  the  written  contract;  for, 
where  a  contract  rests  partly  in  writing  and 
partly  in  parol,  tbe  written  part  must  not 
be  contradicted.  21  Am.  &  Eng.  Enc.  Law, 
2d  ed.  pp.  1091-1093;  Heatherly  ▼.  Bank, 
31  W.  Va.  70,  6  S.  E.  754;  Mathews  v.  Jar- 
Tett,  20  W.  Va.  415 ;  Oaperton  t.  Caperton, 

36  W.  Va.  470, 15  S.  E.  267 ;  Scraggs  v.  Hill, 

37  W.  Va.  70«,  17  S.  B.  186. 


The  plaintiff  claim*  that  the  contract  of 
May  8th  is  not  a  complete  contract  between 
the  parties,  but  that  it  contained  a  part  of 
their  agreement,  and  that  the  defendant's 
explanation  of  it  is  clearly  inconsistent 
therewith  and  repugnant  thereto.  Admit 
that  this  contract  only  partially  contains 
the  stipulations  and  agreements  of  the  par- 
ties, and  that  it  may  be  added  to  or  es- 
plained  by  parol,  still  we  fail  to  see  from 
the  facts  adduced  anything  inconsistent  with 
the  claim  of  the  defendant  Emery.  And, 
as  we  have  observed,  the  written  contract 
does  not  create  a  partnership  between 
^mery  and  Clark,  and  from  a  careful 
scrutiny  of  the  other  evidence  w«  fail  to 
find  anything  which  would  justify  us  in 
finding    that     there    existed    a     partzier- 


may  accrue  out  of  a  sale  to  be  equally  di- 
vided.   Straus  v.  Kohn,  83  III.  App.  497. 

Where  several  parties  unite  in  the  pur- 
ohase  of  lands  for  speculation  with  a  view 
of  selling  the  same  for  profit,  and  there  are 

•  community  of  ownership  of  the  property, 

*  community  of  power  in  carrying  on  the 
«nterpri8e,  and  a  community  of  interest  in 

Srofits  and  losses  arising  from  tli«  same, 
(mes  y.  Davies,  60  Kan.  309,  72  Am.  St. 
Bap.  364,  66  Pac  484. 

Where  several  parties  unite  in  aa  enter- 
prise to  purchase  suburban  lands  for  specu- 
lation, the  joint  and  several  notes  of  all 
the  parties  being  given  for  the  purchase 
money,  the  expanses  of  the  eoncem  to  be 
borne  in  certain  proportions  and  the  profits 
to  be  divided,  and  for  convenience  of  sale 
the  title  to  the  property  is  taken  in  the 
name  of  one  of  the  partners  as  trustee,  who 
is  given  power  to  plat  the  property  into 
U>ts,  to  sell  and  convey  it,  to  make  loans, 
and  to  borrow  money.  Morse  v.  Richmond, 
97  III.  303,  Affirming  6  111.  App.  168. 

Where  an  agreement  recites  that  one  of 
the  parties  thereto  has  purchased  certain 
school  lands  of  the  other  party  and  re- 
ceived a  general  assignment  of  the  certifi- 
cates issued,  to  the  hitter  therefor  by  the 
state,  and  that  the  first  party  has  appoint- 
ed the  second  his  general  agent  for  the  sale 
of  tne  lands,  agreeing  to  pay  him  as  com- 
missions for  services  in  making  the  sales 
two  thirds  of  the  profits  arising  from  such 
sales  after  deductmg  oommissions  of  sub- 
agents  assisting  in  making  the  sales,  the 
second  party  to  pay  all  expenses,  except 
such  commissions  of  subagents  in  handling 
and  sale  of  the  lands,  together  with  all 
taxes  and  all  future  instalments  of  inter- 
ests due  the  state  on  lands  remaining  unsold, 
the  first  party  to  be  paid  interest  after  a 
certain  date  on  money  paid  by  him  on  ac- 
count of  lands  not  sold  at  that  date  until 
the  same  shall  be  sold,  the  first  party  hav- 
ing sole  power  to  make  collections  on  sales 
of  the  lands  and  being  entitled  to  retain 
sufficient  of  the  proceeds  to  pay  the  amount 
advanced  or  invested  by  him,  and  one  third 
of  the  profits,  and  also  to  retain  out  of 
the  other  party's  share  of  the  profits  all 
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moneys  advanced  or  loaned  to  him  and  all 
money  due  for  interest,  taxes,  and  interest 
paid  the  state  by  the  first  party  which  the 
second  party  has  theretofore  agreed  to  pay. 
Upton  v.  Johnston,  84  Wis.  8,  64  N.  W. 
266. 

Where  persons  imite  in  the  purchase  of 
lands  for  the  purpose  of  speculation,  the 
title  being  conveyed  to  one  as  trustee,  who 
is  to  develop,  manage,  and  sell  the  same 
and  apply  the  proceeds  after  the  payment 
of  taxes  and  expenses  in  the  manner  stipu- 
lated in  certificates  which  are  issued  to  the 
participants  in  the  enterprise,  each  sub- 
scriber receiving  a  preferred"  certificate  en- 
titling him  to  the  repayment  out  of  the 
proceeds  of  the  amount  which  he  has  con- 
tributed toward  the  purchase  money,  and 
a  common  certificate  entitling  him  to  a 
further  payment  out  of  such  proceeds  of  an 
additional  sum  equal  to  one  half  of.  his 
contribution,  the  common  certificates  for 
the  other  half  being  issued  by  the  trustee 
to  two  of  the  parties  interested  in  the  en- 
terprise, for  their  work  in  obtaining  the 
property  for  the  syndicate.  Palliser  v.  Er- 
hardt,  46  App.  Div.  222,  61  N.  Y.  Supp.  191. 

Where  two  parties  associated  themselves 
together  for  the  purpose  of  making  money 
and  carried  on  various  business  enterprises, 
buying  and  selling  real  estate,  taking  and 
giving  deeds  in  the  names  of  both,  having 
a  bank  account  and  receiving  notes  in  the 
firm  name,  and  holding  themselves  at  vari- 
ous times  as  partners,  and  dividing  the 
profits  and  losses.  Fowler  ▼.  Stone's  River 
Nat.  Bank  (Tenn.  Ch.  App.)  57  S.  W.  209. 

Where  a  joint-stock  company  is  formed 
for  the  purpose  of  dealing  in  real  estate. 
Clagett  v.  Kilboume,  1  Black,  346,  17  L.  ed. 
213. 

A  partnership  aa  to  third  persons  has 
been  held  not  to  exist: 

Where  an  agreement  recites  that  certain 
parties  thereto  are  owners  of  certain  real 
estate,  and  about  to  erect  houses  on  the 
same,  and  that,  in  consideration  of  a  share 
in  the  profits  of  the  purchase  and  build- 
ing of  the  houses,  another  party  agrees  to 
advance  a  sum  of  money  toward  the  pur- 
chase and  erection,  who  is  also  to  be  allowed 
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ahip  between  the  parties;  but  it  was  only 
intended  that  Clark  should  share  in  the 
profits  in  case  he  should  sell  the  property. 
In  1900  the  defendant  Emery  learned  of 
this  field  of  coal,  and  that  Parker  S.  John- 
son and  W.  B.  Hess  had  options  on  it,  and 
thereupon  he  went  to  Morgantown  to  see 
Johnson  in  reference  to  it,  and  then  learned, 
through  Johnson,  that  Johnson  and  Hess 
had  transferred  their  options  to  John  C. 
Neff.  Later,  and  in  the  month  of  December 
following,  he  saw  the  plaintiff,  Clark,  and 


had  a  talk  with  him  about  these  lands.  In 
this  conversation  Clark  spoke  of  his  con- 
nection with  the  Wayne  Iron  &  Steel  Com- 
pany and  the  Clyde  Coal  Company,  and  said 
that,  if  he  had  an  option  on  this  ooal,  he 
thought  he  could  sell  it  to  these  companies. 
The  matter  then  rested  in  abeyance  until  In 
April,  1901,  except  that  Clark  in  the  mean- 
time made  an  effort  to  secure  an  option  from 
Neff,  but  failed  to  do  so.  On  the  26th  of 
April,  1901,  Emery  secured  an  option  from 
Neff,  and  on  the  following  day  procured  one 


interest  on  the  money  advanced  and  one 
half  of  the  profits  of  the  houses  when  sold, 
which  are  to  be  equal  at  least  to  a  certain 
sum,  the  amount  of  the  advances  to  be 
secured  by  a  bond  and  mortgage  on  the 
premises.  Curry  ▼.  Fowler,  87  N.  Y.  33, 
41  Am.  Rep.  343. 

■  Where  by  a  contract  betwe^i  two  par- 
ties one  of  them  agrees  to  secure  the  title 
to  a  certain  piece  of  land,  subject  to  a  pur- 
chase-money mortgage,  and  to  procure  a 
builder's  loan  upon  uie  property  and  erect 
two  houses  thereon,  the  other  party  agree- 
ing to  furnish  one  half  of  all  the  money, 
in  excess  of  the  amount  of  the  builder^s 
loan,  which  is  necessary  to  construct  and 
finish  the  buildings,  the  first  party  agreeing 
to  convey  to  the  second  party  upon  the 
completion  of  the  buildings  that  one  of  the 
houses  which  he  shall  elect  to  take,  sub- 
ject to  the  lien  of  an  equal  half  of  the  two 
mortgages,  or,  in  case  the  [Mtrties  shall  elect 
to  sell  the  land  and  buildings,  to  pay  the 
second  party  one  half  of  the  net  price  re- 
ceived on  such  sale,  "it  being  .  .  .  the 
intent  of  the  parties  to  equally  divide  any 
profits  which  may  be  realized  by  the  sale 
of  said  buildings."  Demarest  v.  Koch,  129 
N.  Y.  218,  29  N.  E.  296,  Affirming  26  Jonej 
&  S.  583,  9  N.  Y.  Supp.  726. 

An  agreement  between  three  parties  to 
purchase  land  on  joint  account  on  specula- 
tion, one  party  to  have  a  half  interest,  and 
the  other  two  one  quarter  each,  and  one 
party  to  take  the  title  and  give  back  a 
bond  and  mortgage,  each  to  contribute  his 
proportion  of  the  purchase  money  from_  his 
indi'-idual  means,  the  profits  to  be  divided 
pre  rata,  was  held,  in  Williams  v.  Gillies, 
53  How.  Pr.  429,  Affirmed  in  13  Hun,  422, 
to  create  a  partnership,  and  to  make  each 
party  thereto  liable  to  the  mortgagee  for 
such  proportion  of  any  deficiency  that 
might  arise  upon  foreclosure  as  correspond- 
ed to  his  interest  in  the  land.  But  this 
judgment  was  reversed  in  75  N.  Y.  197, 
where  the  court  said  that,  conceding  a  com- 
munity of  interest  between  the  parties,  and 
in  some  sense  a  partnership,  it  did  not  fol- 
low that  all  the  incidents  and  liabilities  of 
a  commercial  partnership  attached;  that  the 
transaction  must  be  construed  with  refer- 
ence to  the  character  of  the  property  and 
the  legal  rules  applicable  to  it;  that  the 
bond  in  question  was  executed  by  the  party 
taking  title  in  his  individual  name;  that 
ttte  name  of  the  other  parties  did  not  ap- 
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pear  in  the  bond,  and  there  was  nothing  in- 
dicating that  it  was  executed  on  behalf  ef, 
or  for  the  benefit  of,  any  other  person;  that 
it  is  a  general  rule  that,  in  order  to  bind 
a  firm  upon  an  instrument  executed  by  one 
of  its  members,  it  miut  be  executed  in  the 
name  of  the  firm,  or,  in  other  words,  it 
must  purport  to  be  executed  by  the  firm; 
and  that  the  name  of  the  partner  who  exe- 
cuted the  bond  could  not  be  regarded  as  the 
agreed  name  of  the  firm  for  the  purpose  of 
executing  the  bond;  also  that  the  fact  that 
the  partner  whom  the  action  sought  to  hold 
liable  had  made  payments  on  the  bond  had 
no  effect  in  ohanging  its  character  from  aa 
indiridu*!  to  a  joint  obligation. 

In  some  of  these  cases  the  third  party 
was  attempting  to  prove  a  partnership  and 
in  otheaa  to  disprove  it. 

In  Gottschalk  r.  Smith,  166  DL  377, 
40  N.  E.  937,  Affirming  64  IlL  App.  341,  it 
is  held  that  a  partnership  cannot  exist  in 
a  single  venture  in  real  estate.  And  this 
seems  to  be  the  effect  of  the  decision  in 
Clark  v.  Sidway,  142  U.  S.  682,  36  L.  ed. 
1167,  12  Sup.  Ct.  Rep.  327,  where  it  is  held 
that  parties  who  purchase  a  tract  of  land 
on  joint  account  in  equal  shares  for  the 
purpose  of  reselling  it  at  a  profit,  upon  an 
agreement  to  contribute  equally  the  pur- 
chase money,  intorest,  and  taxes,  are  not 
partners,  but'  tenants  in  common.  The 
court  here  said  that  this  was  a  single, 
special  adventure  on  joint  account,  involv- 
ing the  payment  in  equal  proportions  of 
designated  sums  of  money;  that  it  was  a 
mere  community  of  interest  in  the  prop- 
erty; and  that  the  agreement  to  share  in 
the  profits  and  losses  on  tne  sale  of  the 
land  did  not  create  a  partnership. 

But  it  has  been  specifically  held  in  sev- 
eral cases  that  a  partnership  may  be 
formed  for  the  purpose  of  one  transac- 
tion in  real  estate.  Yeoman  v.  Lasley,  40 
Ohio  St.  190;  Spencer  v.  Jones,  92  Tex. 
616,  71  Am.  St.  Rep.  870,  60  6.  W.  118, 
Reversing  (Tex.  Civ.  App.)  47  S.  W.  29; 
Bates  V.  Babcock,  95  C'aL  479,  16  L.RA. 
746,  29  Am.  St.  Rep.  133,  30  Pae.  606;  Jonea 
V.  Davies,  60  Kan.  309,  72  Am.  St.  Rep. 
364,  66  Pac.  484. 

And  in  many  of  the  cases  set  out  above 
where  a  partnership  was  held  to  exist  the 
facts  show  that  the. partnership  was  formed 
for  a  single  venture,  though  the  court* 
make  no  particular  comment  on  that  (Mit. 
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from  Johnaon,  beginning  at  the  expiration 
of  NefTs  option,  wliich  was  on  the  2d  day  of 
May.  After  Emery  had  secured  these  op- 
tions he  immediately  informed  Clark  of  the 
fact,  and  called  his  attention  to  the  con- 
versation which  he  had  had  with  him  in  re- 
lation to  a  sale  of  the  property  to  the 
Wayne  Iron  ft  Steel  Company  and  the  Clyde 
Coal  Company,  and  then  agreed  with  Clark 
that,  in  the  event  he  made  the  sale  of  the 
]»roperty,  he  would  divide  the  profits  arising 
therefrom.  Clark  proceeded  to  try  to  in- 
terest these  companies  in  the  sale  of  these 
lands,  taking  the  matter  up  with  Sanford, 
the  superintendent  of  the  eoal  company. 
The  property  was  examined  by  the  superin- 
tendent, and  on  the  8th  day  of  Hay,  1901, 
the  date  of  the  written  contract,  Clark,  Em- 
ery, and  Sanford  met  at  Brownsville,  at 
which  time  the  sum  which  Sanford  should  re- 
ceive and  the  price  at  which  the  property 
was  to  be  offered  to  the  companies  were 
agreed  upon,  and  it  was  at  this  meeting 
that  the  contract  between  Clark  and  Em- 
ery was  prepared  and  signed.  Up  to  this 
time  there  had  been  no  definite  contract  be- 
tween them. 

A  sale  to  the  companies  was  not  consum- 
mated, but  Clark,  still  interesting  himself 
in  making  a  sale,  proposed  to  Ehnery  that 
probably  a  sale  could  be  negotiated  through 
Liggett,  of  Pittsburg,  and  Emery  agreed 
that,  in  the  event  he  made  a  sale  of  the 
property  through  Liggett,  he  could  share 
equally  in  the  profits;  and  shortly  after- 
wards a  writing  was  entered  into  between 
Clark  and  Emery  and  Liggett,  by  which  Lig- 
gett was  empowered  to  sell  for  a  certain 
price,  and  providing  that  all  over  and  above 
that  price  he  could  have  as  his  compensation 
for  making  the  sale.  Thifc'  effort  was  also 
fruitless,  and  nothing  further  was  done  in 
the  matter  for  nearly  a  year,  when  Emery 
made  a  sale  of  the  property  to  the  defendants 
Cochrans,  and  since  this  sale  the  plaintiff 
asserts  that  he  is  entitled  to  one  half  of 
the  profits.  He  was  not  interested  in  mak- 
ing this  sale  to  Cochrans,  took  no  part 
in  it,  and  did  nothing  in  regard  to  it.  And 
not  only  is  this  so,  but,  the  time  limit  for 
the  Johnson  and  Hess  options  being  about 
to  expire,  it  became  necessary  that  they 
should  be  accepted.  They  were  accepted  by 
Emery,  and  all  contracts  taken  in  his  name 
individually;  he  thereby  becoming  responsi- 
ble for  the  entire  purchase  money.  No  lia- 
bility attached  to  Clark.  No  sum  was  paid 
by  him,  and  in  no  way  did  he  become  resrpon- 
sible  for  a  dollar  in  the  negotiation  of  these 
options.  And,  not  being  liable,  not  taking 
any  part  in  making  this  sale,  it  resting  in 
abeyance  for  nearly  a  year  after  the  effort 
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to  sell'  through  Liggett  was  made,  it  does 
not  seem  reasonable  that  a  contract  such  aa 
is  contended  for  by  him  existed.  Consider- 
able stress  is  laid  upon  the  fact  that  in  the 
contract  between  Clark  and  Emery  and  Lig- 
gett it  is  recited  that  Clark  and  Emery  are 
parties  of  the  first  part,  and  that  they  own 
or  control  certain  coal  laiute.  It  is  under- 
taken to  conclude  from  this  that  there  is  an 
admission  of  partnership  upon  the  part  'Of 
Emery;  but,  in  view  of  all  the  circumstances 
connected  with  and  surrounding  this  trans- 
action, this  recital  is  not  inconsistent  with 
the  theory  of  Emery,  because,  as  claimed  by 
him,  if  Clark  had  made  the  sale  to  the  com- 
panies referred  to,  or  through  Liggett,  he 
would  have  been  equally  interested  in  the 
profits  arising  from  the  sale;  and,  this  be- 
ing the  fact,  it  cannot  be  held  that  there 
is  any  inconsistency  in  the  contract  aa 
claimed  by  Emery  and  the  written  contract 
with  Liggett. 

The  testimony  of  John  C.  Neff,  to  the  ef- 
fect that  Emery  came  to  him  and  asked  for 
an  option  on  the  lands  in  question,  and  that 
he  refused  to  give  it  to  him,  informing  him 
that  he  had  told  Clark  that  he  would  wait 
until  the  latt«r  found  out  whether  or  not  ha 
had  a  buyer,  whereupon  Emery  told  him 
that  he  and  Clark  were  (tartners,  and  that 
whatever  he  did  would  be  satisfactory  with 
Clark,  is  relied  upon  to  establish  the  fact  of 
the  partnership  between  Clark  and  Emery. 
But  it  will  be  observed  that  the  witness  says 
Clark  thought  he  had  a  buyer  for  the  coal, 
and  that  buyer  was  either  tHe  company  or 
the  manager  of  the  company  for  which  Clark 
was  working.  Admitting  th^t  Emery  told 
Neff  that  he  and  Clark  were  partners,  which 
Emery  denies,  still  Emery  does  not  deny 
that,  as  to  the  sale  to  the  company,  which 
Clark  claimed  he  could  make,  Uiey  were  to 
share  equally  in  the  profits.  And  at  the 
time  he  had  this  conversation  with  Clark  he 
fully  believed  that  Clark  would  share  in  the 
profits,  because  Clark  had  led  him  to  strong- 
ly believe  that  he  could  make  sale  to  one  of 
the  companies.  If  Clark  was  a  partner  with 
Emery,  why  were  the  contracts  and  options 
all  taken  in  Emery's  name  t  Why  did  Emery 
advance  all  the  money,  and  become  individ- 
ually liable  to  the  landowners?  These  facts 
are  certainly  not  consistent  with  the  plain- 
tiff's claim,  but  speak  most  strongly  against 
him. 

The  only  proper  deduction  from  the  facts 
is  that  Clark  was  empowered  to  make  sale, 
and,  if  he  did  so,  he  was  to  receive  for  bis 
services  one  half  of  the  profits.  'To  con- 
stitute a  partnership  between  parties  who 
share  in  the  profits,  the  interest  in  the  prof- 
its must  be  mutual, — each  person  must  bav« 
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•  speoifie  Interest  in  them  as  a  principal 
trader;  he  is  not  a  partner  merely  becanue 
he  receives  a  part  of  the  profits  as  compen- 
sation for  his  services."  Sodiker  v.  Apple- 
gate,  24  W.  Va.  411,  49  Am.  Rep.  252.  And 
in  this  case,  delivering  the  opinion  of  the 
court,  Jndge  Snyder  says:  "If  the  persons 
merely  occupy  the  relation  of  principal  and 
agent,  employer  or  employee  or  factor,  no 
partnership  can  be  predicated  upon  the  fact 
that  such  agent,  employee,  or  factor  receives 
a  part  or  share  of  the  profits  for  his  services 
or  other  benefits  conferred.  ...  In 
every  partnership  there  is  a  community  of 
interest,  but  every  community  of  interest 
does  not  create  a  partnership.  There  must 
be  a  joint  ownership  of  the  partnership 
funds,  or  a  joint  right  of  control  over  them, 
and  also  an  agreement  to  share  the  profits 
or  losses  arising  therefrom."  Cbapline  v. 
Conant,  3  W.  Va.  607,  100  Am.  Dec.  766. 
Thei«  is  nothing  to  show  any  liability  upon 
Olaric  for  losses  and  expenses,  which  is 
deemed  an  important  fact  tending  to  show 
that  tiie  contract  is  not  one  of  partnership. 

It  is  claimed  that  such  transactions  as  we 
have  here  under  consideration  have  been 
passed  upon  at  different  times  by  the  su- 
preme court  of  Pennsylvania  and  uniform- 
ly held  to  be  the  operations  of  a  partner- 
ship;  and  the  cases  of  Howell  v.  Kelly,  149 
Pa.  479,  24  AU.  224,  and  Frazer  v.  Linton, 
IBS'  Pa.  186,  3S  Atl.  689,  are  cited.  In  the 
first  of  these  cases  the  court  decided  that 
profits  realized  in  a  single  transaction — 
procuring  options  on  coal  lands,  and  resell- 
ing them  at  a  profit  under  a  parol  agree- 
ment— can  be  recovered  in  an  action  by  one 
partner  against  the  other,  and  that  the  stat- 
ute of  frauds  has  no  application;  and  in 
the  other  case  it  was  held  tiiat  when  a  bill 
in  equity  is  filed  by  one  partner  against  the 
other  for  an  account,  where  tiie  evidence  es- 
tablishes the  existence  of  the  partnership, 
but  no  definite  arrangement  as  to  the  divi- 
sion of  the  profits,  the  presumption  of  law 
is  that  the  profits  were  to  be  equally  divided. 
While  it  is  unnecessary  for  us  to  either  af- 
firm or  repudiate  the  doctrine  enunciated  in 
these  decisions,  yet  the  doctrine  therein  pro- 
nounced seems  to  be  sound.  But,  whether 
so  or  not,  it  has  no  application  here,  be- 
eauae  there  it  was  found  from  the  evidence 
that  a  partnership  existed,  and  here  the  re- 
verse is  found.  Of  course,  if  we  should  find 
the  existence  of  a  partnerriiip,  then  the  doc- 
trine of  these  cases  might  be  applied. 

We  see  no  error  in  the  decree  of  the  Cir- 
cuit Court,  and  it  ia  affirmed. 


tOniSIAHA  SUPREME  COURT. 

KANSAS  CITY,  SHREVEPORT,  &  GULF 
RAILWAY  COMPANY 

V. 

LOUISIANA    WESTERN    RAILROAD 
COMPANY,  Appt. 

(118  La.  — ,  40  So.  627.) 

Bailroad — ^intersection— spur. 

1.  The  constitutional  right  of  a  rail- 
road company  to  intersect,  connect  with,  or 
cross  any  other  railroad  is  not  confined  to 
main  tracks,  but  extends  to  spur  and  other 
tracks  forming  a  part  of  tike  same  sys- 
tem. 

Same — spur  as  highway. 

2.  All  railroads  are  declared  by  the 
Constitution  to  be  public  highways,  and 
all  railroad  companies  to  be  common  car- 
riers. This  declaration  applies  not  only  to 
main  tracks,  but  also  to  all  subsidiary 
tracks  used  for  the  purposes  of  railroad 
traffic. 

Same— eminent  domain. 

3.  Where  a  proposed  spur  track  is  in- 
tended for  the  transfer  of  freight  in  car- 
load lots  to  and  from  a  number  of  in- 
dustrial plants  in  a  town  or  city,  its  use  ia 
open  to  the  public;  and  the  railroad  com- 
pany constructing  such  a  track  has  the  right 
to  expropriate  necessary  (arossings  over  the 
spur  tracks  of  another  railroad  company. 
Same — ^location — jury. 

4.  The  location  and  number  of  such 
crossings,  and  their  necessity,  involve  ques- 
tions of  fact  properly  submitted  to  the 
jury  of  freeholders. 

Same— easement— compensation. 

6.  Where  tite  plaintiff  companv  takes 
nothing  but  the  easement  of  crossmg,  the 

Headnotes  by  Land,  J. 


Case  Note. — Right  of  railroad  to  condemn 
a  right  of  way  over  or  across  the  tracks  of 
another  company  for  a  spur  track  to 
private  establishments. — The  rules  of  law 
that  govern  the  exercise  of  the  power  of 
eminent  domain  when  the  property  of 
private  individuals  is  sought  to  be  appropri- 
ated for  general  railroad  purposes  are  also 
applied  by  the  courts  in  cases  where  one 
railroad  seeks  to  condemn  crossings  over 
the  right  of  way  of  another  for  such  tracks 
as  are  incident  to  the  main  line  and  its 
business,  and  which  are  built  primarily  for 
the  purpose  of  increasing  the  facilities  of 
the  main  line,  and,  in  most  instances,  with 
special  reference  to  private  establishments 
and  industries  not  otherwise  served.  Such 
tracks  are  variously  designated  as  spiu-s, 
branches,  side  traces,  and  lateral  roads. 
With  reference  to  the  appropriation  of 
land  for  their  eonstruotion,  there  is  no  dif- 
ference between  corporate  and  individual 
^hts.  The  crucial  question  always  is: 
Will  the  proposed  track  serve.,  a  jPubUa 
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eompenaation  should  be  based  on  the  de- 
»re«aation  in  value  of  the  property  result- 
mg  from  the  joint  use  of  the  tracks.  The 
TMue  of  the  portion  actually  used,  and 
the  consequent  depreciation,  if  any,  of  the 
▼alue  of  the  remainder  for  raihroad  pur- 
poses, should  be  considered;  but  mere  in- 
terruption or  inoonvenience  in  the  trans- 
action of  business,  increased  liability  to 
accidents,  and  the  stopping  or  flagging  of 
trains  at  aroMings,  if  required  by  statute 
or  ordinances,  do  not  ctmstitute  elements 
d  damage. 
Same — ^interference  with  award. 

6.  In  case  of  railroad  crossings,  where 
nothing  is  actually  taken  but  the  joint 
use  of  small  portions  of  spur  tracks,  and 
the  injury  to  the  remainder  for  railroad 
purposes  is  doubtful  and  uncertain,  the 
award  of  a  jury  of  freeholders  of  the  vici- 


nage, who  have  inspected  the  proposed  cross- 
ings,  and   who   are  familiar  with  all   the 
surroundings,  will  not  be  disturbed  as  to 
amount. 
Same— agreement. 

7.  Whera  it  was  stated  to  the  jury 
by  the  officials  of  plaintiff  company  that 
it  would  be  compelled  to  ocmstnict  and 
maintain  the  crossings  sued  for  at  its  own 
expense,  and  such  statement  is  reiterated 
by  oonnsel  in  the  supreme  court,  the  ver- 
dict and  judgment  will  be  amended  so  as  to 
enforce  such  understanding. 

(February  26,  1905.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Judicial  District  Court  for  the 
Parish  of  Calcasieu  in  plaintifTs  favor  in  a 


purpose  t  To  be  public,  the  purpose  must 
concern  the  public.  If  the  proposed  track 
will  facilitate  public  business  and  the  pub- 
lic are  to  enjoy  it,  not  b^  permission,  but 
as  a  matter  of  right,  it  is  public,  and  be- 
•omes  no  less  so  because  it  subserres  some 
inrivate,  individual  purpose.  Therefore,  the 
right  to  condemn  crossmgs  for  spurs  to  pri- 
T^  establishments  will  be  sustained  where 
the  public  interest  is  also  subserved  by  the 
inereased  facilities  for  developing  the  re- 
sources of  the  state  and  promoting  the 
wealth  and  prosperity  of  the  community. 
In  such  cases  the  court  will  not  molest  the 
power  of  eminent  domain,  though  it  may 
follow  that  private  interests  will  also  M 
advanced.  Cta  the  other  hand,  the  mere 
fact  that  the  oonstmotiMi  of  a  spur  track 
may  add  to  the  earnings  of  the  main  line, 
and  increase  -  its  bnsiness,  will  not  alone 
instify  the  exercise  of  this  power,  where  it 
Is  apparent  that  no  real  public  interest  will 
be  served.  Hence,  a  railroad  cannot  appro- 
priate Uie  property  of  another  road  for  the 
exclusive  use  of  an  individual  shipper,  or 
of  a  collection  of  shippers  less  than  the 
public,  merely  because  the  railroad's  gen- 
eral business  will  be  increaseid  by  the  ad- 
ditional private  facilities. 

The  application  of  these  rules  has  re- 
sulted in  a  perfect  agreement  on  the 
part  of  the  courts  with  the  decision  ar- 
rived at  in  the  opinion  above.  Hence,  in 
Bast  St.  Louis  Connecting  R.  Co.  v.  East 
St.  Louis  Union  R.  Co.  108  IlL  265,  the 
right  of  a  railroad  company  incorporated 
under  the  general  railroad  law  to  condemn 
crossings  over  the  tracks  and  switches  of 
another  road  incorporated  under  the  same 
law,  for  as  many  lateral  tracks  and 
switches  as  were  necessary  for  the  opera- 
tion of  the  new  road,  was  susttdned, 
though  it  was  shown  that  the  older  oosf- 
pany  would  be  seriously  hindered  in  the 
operation  of  its  road  and  switches,  and 
nis  profits  reduced,  and  its  property  de- 
preciated in  value.  In  this  case  it  appeared 
that  the  main  tracks  of  the  two  rosids  par- 
alleled each  other  in  the  streets  of  a  city 
where  they  both  had  the  requisite  munici- 
pal authority  to  lay  their  tracks,  and  that 
SL.K.A.lNi.)  83 


the  older  road  had  been  for  several  years 
engaged  in  the  business  of  transferring  oars 
to  and  from  the  various  railroads  entering 
the  city,  and  to  and  from  such  railroads 
and  various  industrial  establishments;  and 
that  the  other  railroad  company  was  or- 
ganized for  the  purpose  of  engaging  in  the 
same  business.  The  court  was  of  the  opiU' 
ion  that  such  appropriation  took  no  prop- 
erty from  the  first  railroad  to  give  to  the 
other,  but  gave  the  new  road  merely  a 
limited  easement  in  the  crossings,  to  be  en- 
joyed subject  to  the  equal  rights  of  the 
older  road.  To  quote  its  lanraage:  "The 
mere  grant  of  the  ri^ht  to  build  a  railroad 
between  given  temuni  creates  no  implied 
obligation  by  the  state  to  not  thereafter 
grant  the  right  to  build  other  railroads 
parallel  with  it  between  the  same  termini. 
.  .  .  Nor  does  it  imply  an  obligation  on 
behalf  of  the  state  that  other  railroads, 
with  their  tracks  and  switches,  shall  not 
thereafter  be  granted  the  right  to  cross 
the  state  in  a  different  direction,  and  thus 
pass  over  its  traclu  and  switches.  .  .  . 
The  public  welfare  especially  requires  that 
the  business  of  carrying  shall  be  open  to 
competition  as  far  as  possible,  and  no 
monopoly  in  that  regard,  however  limited 
the  sphere  of  its  operation,  can  be  pre- 
sumed to  have  been  mtended  by  the  legis- 
lature in  the  enactment  of  the  general  uiw 
for  the  formation  of  railroad  corpora- 
tions." 

And  in  Toledo,  S.  ft  11  B.  Co.  ▼.  East 
Saginaw  ft  St.  C.  R.  Co.  72  Mich.  206,  40 
N.  W.  436,  it  was  held  that  a  railway  com- 
pany had  the  right  to  condemn  crossings 
over  another  road  for  spur  tracks  to  a  river 
front,  in  order  the  hotter  to  accommodate 
the  business  and  shipping  interests  there, 
though  no  portion  of  the  condemning  com- 
pany's main  line  was  completed,  where  it 
appeared  that  such  spur  trades  were  essen- 
tial to  the  successful  operation  of  the  road. 
The  court  said  that  a  railway  company 
might  condemn  rights  of  way  of  other  rail- 
roads for  the  purpose  of  crossing  them,  to 
the  same  extent  as  in  the  case  of  private 
property,  but  that  such  crossings  should  be 
selected  with  a  view  to  the  oonvenienoe  of 


au 


LOUISIAKA  SUPRBMS  COURT. 


ft». 


proceeding  to  oondemn  a  right  of  way  oyer 
defendant's  track.    Modified. 

Tlie  facts  are  stated  in  the  opinion. 

Messrs.  Williams  ft  Williams,  for  appel- 
lant: 

Property  for  a  right  of  way  for  a  spar 
track  to  reach  private  industries  cannot  be 
expropriated. 

Lewis,  Km.  Dom.  |  185;  Williams  ▼. 
Eighteenth  Judicial  Dist.  Ct.  Judge,  45  La. 
Aui.  1295,  14  So.  67;  Lecoul  v.  St.  Jam(>8 
Parish,  20  La.  Ann.  308;  Jefferson  A.  P. 
R.  Co.  ▼.  Hazeur,  7  La.  Ann.  182;  Pittsburg, 
W.  ft  K.  R.  Co.  T.  Benwood  Iron  Works,  31 
W.  Va.  710,  2  L.R.A.  680,  8  S.  E.  453;  St. 
Louis,  L  M.  ft  S.  R.  Co.  ▼.  Petty,  67  Ark. 
359,  20  L.KA.  434,  21  S.  W.  884;  Chicago  ft 
E.  L  S.  Co.  ▼.  Wiltse,  116  111.  449,  6  N.  E. 
40. 


The  right  to  take  property  already  de- 
voted to  public  use  must  be  given  in  express 
terms  or  by  necessary  implication. 

Lewis,  Em.  Dom.  |  276,  p.  384;  Louisiana 
ft  N.  W.  R.  Co."  V.  Vicksbnrg,  S.  ft  P.  R.  Co. 
112  La.  015,  36  So.  803;  Kansas  City,  S.  ft 
G.  R.  Co.  V.  Vicksburg,  S.  ft  P.  R.  Co.  49  La. 
Ann.  29,  21  So.  144;  Crescent  aty  R.  Co.  v. 
New  Orleans  ft  C.  R.  Co.  48  La.  Ann.  856,  19 
So.  868;  Chattanooga  Terminal  R.  Co.  t. 
Felton,  69  Fed.  273. 

The  rights  of  defendant,  as  the  road  was 
first  constructed,  are  to  be  primarily  re- 
garded and  protected. 

8  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  844. 

Messrs.  McCoy  ft  Moss  and  Alexander  ft 
Wilkinson,  for  appellee: 

Railroads  have  the  right  to  expropriate 
land  and  property  for  the  purpose  of  eon- 


the  business  of  the  crossing  road  and  the 
necessities  of  the  public;  that,  inasmuch  as 
in  this  case  the  condemnation  of  the  prop- 
erty was  not  sought  merely  to  reach  some 
private  business  not  essential  to  the  suc- 
cessful operation  Of  the  road,  but  to  build 
spur  tracks  which  were  necessary  to  the  ac- 
complishment of  that  end,  the  purpose  here- 
of must  be  held  to  be  for  the  public  use. 

Upon  the  same  principle,  it  was  held  in 
Re  Minneapolis  ft  St.  L.  R.  Co.  36  Minn. 
481,  32  N.  W.  556,  that  a  railroad  company 
could  oondemn  a  crossing  over  another  road 
for  the  purpose  of  connecting  with  a  third 
road,  under  a  special  act  authorizing  such 
company  to  construct  all  extensions  and 
branches  necessary  to  connect  its  road  with 
any  railroad  in  a  certain  city,  and  to  build 
extensions,  branches,  and  spur  trtusks  from 
any  of  its  lines  to  industries  in  the  city 
requiring  railway  facilities.  In  this  case 
it  appeared  that  the  crossing  road  had  no 
access  to  certain  sawmilla  reached  by  the 
road  with  which  it  sought  connection,  and 
that  the  latter  had  no  direct  access  to  cer- 
tain flour  mills  served  exclusively  by  the 
crossing  road;  and  the  crossing  sought  to 
be  condemned  would  also  benefit  the  road 
to  be  connected,  which,  by  contract  with 
the  crossing  company,  was  to  have  the 
ase  of  the  Tatter's  tracks  to  transport  the 
ears  of  the  connecting  road  to  a  line  leased 
by  it  and  connecting  with  the  crossing 
company. 

These  same  rules  of  law  were  applied  in 
Lake  Shore  ft  M.  S.  R.  Co.  v.  Baltimore  ft 
O.  ft  C.  R.  Co.  149  ni.  272,  37  N.  E.  91, 
though,  the  track  in  question  in  this  case 
was  really  not  a  spur  track,  where  it  was 
held  that  a  railroad  company  might  con- 
demn such  portion  of  the  "Y"  track  of  an- 
other road  as  was  necessary  for  the  cross- 
ing of  a  "Y"  track  to  be  constructed  by 
the  condemning  road  to  secure  connection 
with  a  third  road  which  had  contracted 
to  permit  the  use  of  its  tracks  by  the  trains 
of  the  condemning  rosid;  since,  under  the 
provision  of  the  general  railroad  law  con- 
ferring upon  railroad  companies  the  right  | 
SLiLA.(N.8.) 


to  condemn  land  for  the  switdies,  tnm- 
outs,  or  side  tracks  necessary  for  its  opera- 
tion, and  the  right  "to  cross,  intersect,  j(nn, 
and  unite  its  railway  with  any  other  rail- 
way ...  in  furtherance  of  the  objects 
of  its  connections,"  the  power  to  oondemn 
for  crossing  was  not  limited  merely  to 
such  crossing  as  was  necessary  to  seoDi« 
connection  with  the  road  crossed.  Tha 
court  considered  such  track  in  no  sense  a 
branch  road,  but  a  mere  side  track  neeaa- 
sary  to  the  convenient  operation  of  Um 
company's  main  line;  nor  did  it  deem  its 
construction  a  relocation  of  the  road, 
thou^  the  main  line  had  been  built  and 
operated  for  many  years. 

But  a  longitudinal  appropriation  of  a 
railroad's  right  of  way  by  another  load 
will  not  be  permitted  under  the  guise  of 
constructing  a  spur;  and  it  was  according- 
ly held  in  Chattanooga  Terminal  R.  Co.  r. 
Felton,  69  Fed.  278,  that  a  railroad  com- 
pany could  not  exercise  the  power  of  emi- 
nent domain  to  enter  upon  the  right  of  way 
and  tracks  of  another  railroad  to  lay  crosa- 
overs  and  switches  for  the  purpose  of  con- 
necting a  line  used  by  it  with  certain  pri- 
vate manufacturing  establbhments  already 
furnished  with  transportation  fadlitiea 
by  the  road  sought  to  be  crossed,  where 
it  appeared  that  the  proposed  cross-overa 
and  switches  were  not  crossings  at  all,  but 
that  an  actual  tue  of  a  considerable  part 
of  the  right  of  way  of  the  company  whose 
property  was  sought  to  be  taken  was 
necessary  to  make  the  connection  avail- 
able to  the  crossing  road.  The  court  aaid 
that  the  use  of  the  tracks  sought  to  be 
laid  was  of  no  concern  to  the  public,  and 
was  not  a  taking  for  public  use;  that, 
when  property  had  already  been  condemned 
and  devoted  to  a  public  use,  it  could  not 
be  taken  for  exactly  the  same  use;  and 
that,  when  a  franchise  was  granted  with 
power  to  take  property  for  a  public  pur- 
pose, it  was  not  to  be  destroyed  by  another 
exercise  of  the  power  of  eminent  domain 
for  exactly  the  same  purpose  the  result  of 
which  would  be  to  take  away  the  boiBMSS 
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•trueting  or  extending  their  Hnes  of  rail- 
road, and  for  brancit  lines  of  railroad,  apur 
tracks,  etc. 

Houston  ft  S.  R.  Co.  t.  Kansas  City,  S.  ft 
O.  R.  Co.  109  La.  681,  03  So.  609;  Postal 
Teleg.  Cable  Co.  ▼.  Morgan's  L.  ft  T.  R.  ft 
8.  S.  Co.  49  La.  Ann.  69,  81  So.  183;  3  ElU- 
ott,  Railroads,  1116;  Eoggafct  v.  Vicksburg, 
S.  ft  P.  R.  Co.  34  La.  Ann.  627 ;  10  Am.  ft 
Eng.  Enc.  Law,  2d  ed.  pp.  1094,  and  note  6, 
1095,  and  note  6;  Kansas  City  8.  ft  G.  R. 
Co.  V.  Vicksburg,  S.  ft  P.  R.  Co.  49  La.  Ann. 
20,  21  So.  144;  Shreveport  ft.R.  River  Valley 
R.  Co.  V.  St.  Louis  ft  8.  W.  R.  Co.  61  La. 
Ann.  814,  25  So.  424;  Orleans  ft  J.  R.  Co.  ▼. 
Jefferson  ft  L.  P.  R.  Co.  61  La.  Ann.  1606, 
86  So.  278. 

Where  the  public  has  a  right  to  use  a  rail- 
toad,  its  spurs,  switches,  sidings,  depots,  etc.^ 


it  is  a  public  use,  eonrenience,  and  benefit. 
The  right  to  expropriate  therefor  ie  given  by 
law. 

Olmstead  v.  Camp,  33  Conn.  532,  89  Am. 
Dee.  221;  State,  Trenton  ft  N.  B.  Tump.  Co., 
Prosecutors,  v.  American  ft  E.  Commercial 
News  Co.  43  N.  J.  L.  384;  Concord  R.  Co.  ». 
Greely,  17  N.  H.  47;  New  Orleans,  M.  ft  T. 
R.  Co.  ▼.  Southern  ft  A.  Teleg.  Co.  53  Ala. 
211;  10  Am.  ft  Eng.  Eno.  Law,  2d  ed.  p. 
1063 ;  O'Reily  ▼.  Kankakee  Valley  Draining 
Co.  32  Ind.  169;  Lindsay  Irrig.  Co.  v.  Mehr- 
tens,  97  Cal.  676,  32  Pao.  802;  Talbot  t. 
Hudson,  16  Gray,  417 ;  Phillips  y.  Watson,  63 
Iowa,  28,  18  N.  W.  669;  Lewis,  Em.  Dom.  p. 
241;  Kettle  River  R.  Co.  v.  Eastern  R.  Co. 
41  Minn.  461,  6  L.R.A.  111,  43  N.  W.  469; 
Randolph,  Em.  Dom.  {  56;  Butte,  A.  ft  P. 
R.  Co.  V.  Jdontana  Unioa  R.  Co.  16  Mont. 


of  the  company  which  had  first'  obtained 
the  franchise. 

Upon  the  same  principle,  it  was  held  in 
Minneapolis  Western  R.  Co.  v.  Minneapolis 
ft  St.  L.  R.  Co.  61  Minn.  602,  63  N.  W.  1036, 
that  a  railroad  company  could  not  exer- 
cise the  right  of  eminent  domain  to  con- 
demn the  lands  of  another  railroad  com- 
pany, occupied  or  used  by  it  and  neces- 
sary for  its  operation,  except  for  crossing 
purposes,  even  though  the  condemning  eom- 
pauy  had,  under  a  parol  license  from  the 
owner  of  the  land  on  which  the  tracks  lay, 
constructed  a  portion  of  such  tracks,  and 
had  maintained  the  same  for  many  years 
before  the  second  road  had  aoquired  them. 
In  this  ease  it  appeared  that  the  railroad 
company  seeking  to  condemn  the  land  had 
constructed  and  maintained  a  portion  of 
the  tracks  in  question  under  the  parol 
license  aforesaid,  for  the  purpose  of  con- 
necting its  line  with  certain  mills  upon 
the  land  of  its  licensor;  and  that  this 
land  had  afterward  been  conveyed  by  such 
licensor  to  the  second  railroad  company,  to- 
gether with  the  other  portion  of  the  tracks 
fai  question,  which  had  been  built  by  and 
belonged  to  the  said  licensor,  and  had 
been  used  by  the  condemning  company  in 
connection  with  the  tracks  built  by  it, 
being  in  fact  an  extension  thereof.  It 
further  appeared  that  no  attempt  had  ever 
been  made  by  the  condemning  company  to 
secure  a  right  of  way  over  this  land  until 
its  final  defeat  in  an  ejectment  suit  institut- 
ed by  it  against  the  other  company  for  the 
possession  thereof.  The  court  considered 
the  first  company's  rights  entirely  subor- 
dinate to  the  second  company's. 

And  the  same  result  was  reached  in 
Pittsburg  Junction  R.  Co.'s  Appeal,  122 
Pa.  511,  9  Am.  St.  Rep.  128,  6  Atl.  564,  in 
which  it  was  held  that  a  railroad  company 
could  not  locate  a  spur  track  through  an- 
other railroad  company's  yard,  which  was 
occupied  with  tracks  and  buildings  conven- 
ient and  necessary  for  the  other  road's  busi- 
ness, for  the  purpose  of  constructing  a 
branch,  railroad  from  its  main  line  at  a 
oL.R.A.(N.S.) 


certain  point  in  a  city  to  another  point  in 
the  same  city,  in  order  to  give  the  mann- 
factories  on  the  proposed  line  a  competing 
railroad,  and  to  connect  them  with  other 
roads.  The  court  considered  the  principle 
well  settled  that  the  right  of  way  of  one 
railroad  company  could  not  be  taken  by 
another  company  except  for  crossings.  In 
this  case  there  was  not  simply  an  attempt 
to  cross  the  yard  and  tracks  of  the  other 
road  with  a  common  use,  but  the  purpose 
waa  absolutely  to  take  from  the  other  road 
a  portion  of  its  yard  for  the  sole  use  of 
the  crossing  road.  It  also  appeared  that 
the  location  claimed  was  not  a  matter  of 
necessity,  but  of  economy;  and  that  the 
competing  company  could  have  construct- 
ed its  road  and  reached  its  terminus  by 
another,  but  more  expensive,  route.  The 
court  quoted  with  approval  the  language 
of  Pennsylvania  R.  Co.'s  Appeal,  93  Pa.  ISO, 
that  a  franchise  was  property,  and,  as  such, 
might  be  taken  by  a  corporation  having 
the  power  of  eminent  domain;  but  that  the 
power  could  not  be  exercised  except  for  a 
necessity  so  absolute  that  without  it  the 
grant  itself  would  be  defeated, — a  neces- 
sity that  arose  from  the  very  nature  of 
things,  and  not  one  created  b^  the  com- 
pany itself  for  its  own  convenience  or  for 
the  sake  of  economy;  and  that,  to  permit 
such  an  excuse  for  the  interference  with, 
or  extinction  of,  previously  granted  fran- 
chises, would  be  to  destroy  them  at  the 
pleasure  of  the  owner  of  uie  latest  frati- 
chise. 

And  the  same  principles  of  law  were  ap- 
plied in  Sabine  ft  E.  T.  R.  Co.  v.  Gulf  &  I. 
R.  Co.  02  Tex.  162,  46  S.  W.  784,  in  which 
a  railroad  company  already  crossing  an- 
other road  was  denied  the  right  to  appro- 
priate the  right  of  way  and  yards  of  the 
other  for  a  crossing  for  a  spur  track  con- 
necting the  first  company's  line  with  the 
third,  under  a  statute  oonferring  u^n  rail- 
roads the  right  to  cross  and  join  their 
lines  with  any  other  at  any  point  upon  the 
other  company's  grounds,  with  the  neces- 
sary  turnouts,  sidings,  and  switches,  aa4 
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504,  81  L.R.A.  304,  50  Am.  St.  Rep.  608,  41 
Pac.  232 ;  Chicago  Doek  &  Canal  Co.  y.  Gar- 
rity,  115  la  165,  3  N.  E.  448;  Chicago,  B.  & 
N.  R.  Co.  T.  Porter,  43  Minn.  627,  46  N.  W. 
75;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Petty,  57 
Ark.  350,  20  L.R.A.  434,  21  S.  W.  884. 

The  finding  of  a  jury  of  freeholders  in  an 
expropriation  ease  as  to  the  compensation 
to  be  paid  the  owner  for  property  taken  in 
the  exercise  of  the  right  of  eminent  domain 
is  entitled  to  the  greatest  weight,  and  will 
not  be  disturbed  unless  a  clear  case  of  error, 
or  mistake,  frand,  prejudice,  or  misconduct, 
on  the  part  of  the  jury,  is  presented. 

Kansas  City,  S.  &  G.  R.  Co.  v.  Smith,  61 
La.  Ann.  1079,  26  So.  966;  Houston  &  S.  R. 
Co.  V.  Kansas  City,  &  &  Q.  R.  Co.  109  La. 
581,  33  So.  609;  New  Orleans  v.  Steinhardt, 
52  La.  Ann.  1043,  27  So.  586;  New  Or- 
leans ft  6.  R.  Co.  ▼.  Frank,  89  La.  Ann. 
707,  2  So.  810;  Postal  Telegraphic  Cbble  Co. 
▼.  Louisyille,  N.  O.  ft  T.  R.  Co.  43  La.  Ann. 
622,  9  So.  119;  New  Orleans,  Ft.  J.  ft  G.  I. 
R.  Co.  T.  Rabasse,  44  La.  Ann.  178,  10  So. 
708;  New  Orleans,  Ft.  J.  ft  O.  L  R.  Co.  v. 
MoNeely,  47  La.  Ann.  1298,  17  So.  798;  New 
Orleans  ft  W.  R.  Co.  t.  Morere,  48  La.  Ann. 
1273,  20  So.  733;  Postal  Teleg.  Cable  Co.  t. 
Morgan's  L.  ft  T.  R.  ft  S.  S.  Co.  49  La.  Ann. 
58,  21  So.  183;  Texas  ft  P.  R.  Co.  t.  Wilson, 
108  La.  1,  82  So.  173. 

Land.,  J.,  delirered   the   opinion   of  the 
•ourt: 
Plaintifl  company  instituted  this  suit  for 


the  purpose  of  expropriating  several  cross- 
ings over  the  tracks  of  the  defendant  com- 
pany as  per  map  attached  to  the  petition. 
The  petition  alleges  that  the  crossings  sued 
for  are  necessary  to  enable  plaintiff  company 
to  properly  conduct  its  business  as  a  com- 
mon carrier,  "and  for  the  interest  of  the 
publio,  and  in  order  that  it  may  reach  vari- 
ous places  of  business"  in  the  cify  of  Lake 
Charles. 

Defendant  excepted  that  the  petition  seta 
forth  no  legal  cause  of  action  and  no  right 
of  action  against  the  defendant.  This  ex- 
ception was  overruled,  and  the  defendant  an- 
swered, first  pleading  the  general  issue,  and 
then  contesting  the  plaintiff's  right  to  ex- 
propriate the  said  crossings,  on  the  grounds 
that  the  purpose  was  to  secure  a  right  of 
way  for  the  construction  and  operation  of 
spur  tracks  to  reach  private  industries;  that, 
by  reason  of  the  location  and  number  of  the 
crossings  sought,  defendant  would  be  de- 
prived to  a  great  extent  of  the  benefi<^a]  nse 
and  enjoyment  of  their  own  spur  tracks; 
and  thi^t  plaintiff  has  no  legal  right  to  ex- 
propriate property  devoted,  as  defendant 
avers  its  said  tracks  to  be,  to  a  public  tise, 
for  the  purpose  of  a  similar  and  no  more 
important  use. 

In  ease  of  the  overruling  of  the  foregoing 
defenses,  the  answer  farther  avers  that  the 
crossings  sued  for  are  unreasonable  and  un- 
necessary in  number,  thereby  increasing  the 
danger  and  expense  of  operating  defendant's 
tracks,  and  that  defendant  is  entitled  to  the 


giving  the  crossing  road  the  right  to  con- 
demn the  property  of  the  other  necessary  for 
such  purposes.  In  this  case  it  appeared 
that  the  road  sought  to  be  crossed  was  in 
need  of  increased  yard  facilities;  that  that 
portion  of  its  land  which  it  was  desired  to 
appropriate  was  useful  and  desirable,  and 
was  acquired,  for  yard  purposes;  and  that 
the  first  company  could  connect  with  the 
third  road  without  again  crossing  the  sec- 
ond company's  right  of  way.  The  court 
said:  "The  law  does  not  authorize  the  con- 
demnation of  property  which  has  already 
been  dedicated  to  a  public  use  when  such 
condemnation  would  practically  destroy 
the  use  to  which  it  has  been  devoted.  No 
•express  authority  is  given  by  our  statutes 
to  condemn  such  property,  and  the  author- 
ity cannot  be  implied  from  the  general 
power  conferred  by  the  law,  unless  the 
necessity  be  so  great  as  to  make  the  new 
enterprise  of  paramount  importance  to  the 
public,  and  it  cannot  he  practically 
accomplished  in  any  other  way;"  and 
added  that  the  private  interests  of  the 
corporation  were  not  to  be  regarded,  but 
the  interests  of  the  public,  and  that  it 
was  not  to  the  interest  of  the  public  to 
destroy  the  public  use  by  one  railroad 
company  merely  for  the  convenience  or  in- 
terest of  another  corporation;  that  no  prop- 
erty should  be  taken  by  the  power  of 
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eminent  domain  when  the  taking  would  de- 
stroy a  public  use  to  which  it  had  already 
been  devoted,  unless  the  purpose  thereof 
was  of  so  great  importance  to  the  public  as 
to  demand  that  another  public  use  of  less 
importance  should  be  set  aside  for  the  pub- 
lic benefit. 

So,  in  Rutland-Csmadian  R.  Co.  t.  Central 
Vermont  R.  Co.  72  Vt.  128,  47  Atl.  399,  a 
railroad  company  was  not  permitted  to 
exercise  the  right  of  eminent  domain  in 
acquiring  a  right  of  way  for  the  purpose 
of  connecting  with  another  road,  aqross  the 
tracks  of,  and  through  the  engine  house  and 
yards  of,  a  third  road,  thereby  cutting 
the  yards  in  two  by  an  independent  line  of 
which  the  first  company  would  be  seized 
and  have  exclusive  possession  and  oontroL 
In  this  case  it  appeared  that  the  connec- 
tion could  be  made  by  the  use  of  the  tracks 
and  stations  of  the  road  sought  to  b« 
crossed,  and  that  the  joint  use  of  the  same 
by  both  roads  would  best  serve  their  own 
interests  and  also  those  of  the  public. 

As  to  right  of  eminent  domain  in  gen- 
eral, see  note'  to  Barre  R.  Co.  v.  Mont- 
pelier  &  W.  River  R.  Co.  4  ULA.  785. 

As  to  right  of  a  railroad  to  condemn  land 
for  spurs  to  private  establishments,  see 
note  to  St.  Louis,  L  M.  ft  .-S.-  B- JDq-I  X- 
Petty,  20  LJI.A.  434Dig  t  zed  by  VJiOOg  l€ 
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jodgment  of  the  court  prescribing  the  loca- 
tion and  character  of  any  crossings  so  aa  to 
minimize  the  danger  ana  inconvenience  to 
defendant.  The  answer,  however,  does  not 
suggest  the  number  or  location  of  the  tracks 
that  may  be  necessary  for  the  purposes  con- 
templated by  the  plaintiff.  In  conclusion, 
defendant  prays  for  judgment  for  $88,000 
for  the  value  of  the  property  sought  to  be 
taken,  and  for  loss,  inconvenience,  and  dam- 
age that  may  be  reasonably  expected  to  re- 
sult from  the  'construction  and  use  of  the 
crossings  claimed  by  plaintiff,  including  the 
increased  cost  of  operating  its  tracks,  their 
impaired  value,  and  the  cost  of  half  the  ex- 
pense of  maintenanee.  Wherefore  defendant 
prayed  that  plaintiff's  suit  be  dismissed,  and 
in  the  alternative  for  judgment  for  $88,000. 

The  case  was  tried  before  a  jury  of  free- 
holders, which  found  a  verdict  in  favor  of 
plaintiff  for  a  right  of  way,  excluding  the 
fee,  over  defendant's  rigUs  of  way,  as 
prayed  for  in  the  petition  and  as  indi- 
cated on  the  map  annexed  thereto,  and  fixing 
the  value  of  said  easement  at  $855.  From  a 
judgment  pursuant  to  the  verdict,  defendant 
has  appealed. 

The  exception  of  no  caifse  or  right  of 
action  necessarily  admits  aa  true  all  of  the 
allegations  of  fact  contained  in  the  petition. 
The  petition  shows  that  the  crossings  sued 
for  are  necessary  to  enable  plaintiff  to  prop- 
erly conduct  its  business  aa  a  common  car- 
rier and  for  the  interest  of  the  public.  In 
connection  with  the  map  attached,  the  alle- 
gations of  the  petition  show  that  plaintiff 
company  intends  to  construct  a  long  spur 
track,  extending  from  its  main  line  more 
than  a  mile  in  length  to  sawmills  and  other 
industrial  plants  located  on  the  Calcasieu 
river.  The  ground  of  defendant's  demurrer 
seems  to  be  that  the  purposes  disclosed  by 
the  petition  are  private,  and  not  public,  and 
therefore  plaintiff  has  no  legal  right  to  ex- 
propriate the  right  of  way  in  question.  The 
cases  cited  by  defendant  seem  to  have  been 
decided  on  the  theory  that  a  spur  track,  in- 
tended for  the  exclusive  use  of  an  individual 
or  a  collection  of  individuals,  less  than 
the  public,  is  a  private  enterprise.  In 
the  case  at  bar  the  all^ations  of  the  peti- 
tion, with  the  map  annexed,  disclose  no  such 
limited  purpose.  It  is  distinctly  alleged  that 
the  right  of  way  sought  to  be  appropriated 
is  "for  the  interest  of  the  public"  and  tt> 
enable  the  plaintiff  to  properly  oonduct  its 
business  as  a  common  carrier.  The  same 
exception  is  pleaded  in  the  answer,  and  can 
be  more  satisfactorily  considered  in  the  light 
of  the  evidence  adduced  on  the  trial  relative 
to  the  purposes  of  the  proposed  track  con- 
struction. 

If,  as  averred  in  the  answer,  the  spur 
tracks  of  defendant  are  devoted  to  public 
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use,  plaintiff's  proposed  spur  tracks  intend- 
ed for  similar  purposes  will  be  likewise  de- 
voted to  public  use. 

The  evidence  shows  that  switch  and  spur 
tracks  are  essential  to  every  railroad  com- 
pany for  the  handling  of  freight  in  car-load 
lots,  €uid  that  such  freight  ordinarily  con- 
stitutes nine  tenths  of  railroad  traffic.  The 
evidence  further  shows  that  plaintiff's  spur 
tracks  will  accommodate  a  number  of  plants 
located  on  the  Tiver  front,  constituting  from 
60  to  80  per  cent  of  the  industries  of  the 
city  of  Lake  Charles,  and  will  be  open  to 
all  other  business  enterprises,  present  and 
future,  in  the  same  vicinity. 

Article  284  of  the  Constitution  of  1898 
empowered  the  railway  commission  "to  re- 
quire all  railroads  to  build  and  maintain 
suitable  depots,  switohes,  and  appurte- 
nances." 

In  1900  the  commission  adopted  an  order 
providing  that  "no  switches  or  spurs  now  in 
use  in  this  state  shall  be  removed  or  aban- 
doned" without  its  consent.  The  Kansas  City 
Southern  Railway  Company  was  fined  $1,000 
by  the  commission  for  removing  a  spur  190 
feet  in  length  in  violation  of  said  order.  la 
a  suit  to  recover  the  fine  thus  imposed,  this 
court  held  that  the  power  to  regulate  rail- 
roads included  the  switches  and  spurs  in 
use  as  a  part  of  the  railroad  system.  Rail- 
road Commission  v.  Kansas  City  Southern. 
R.  Co.  HI  La.  133,  35  So.  487. 

In  that  case  the  spur  was  intended  origi- 
nally to  receive  more  particularly  the  prod- 
uct of  a  sawmill  which  had  been  destroyed 
by  fire. 

By  I  e  of  act  No.  74,  p.  103,  of  1902,  the 
right  was  given  to  any  railroad  company, 
which  has  acquired  or  may  hereafter  ac- 
quire the  railroad  or  franchises  of  any  othdr 
railway  company,  to  expropriate  property 
for  the  purpose  of  extending  its  line,  and  for 
branches,  spur  tracks,  switches,  sidings,  etc. 

This  right  of  expropriating  whatever  is 
essential  for  the  operation  of  railroads  as 
common  carriers  existed  by  necessary  im- 
plication under  the  laws  previously  enacted 
on  the  same  subject-matter.  There  is  no 
difference  in  principle  between  the  main 
track  of  a  railroad  and  its  other  tracks  nec- 
essary to  enable  the  company  to  properly 
carry  on  its  bu&iness  aa  a  common  carrier. 
Section  1479  of  the  Revised  Statutes  of  1870 
confers  on  railroad  corporations  the  right 
to  expropriate  lan^s  "necessary  for  their 
purposes." 

Article  272  of  the  Constitution  of  1898 
declares  that  all  railroads  constructed  and 
to  be  constructed  in  this  state  are  publio 
highways,  and  all  railroad  companies  are 
common  carriers;  and  article  284  creates  a 
commission,  and  vests  it  with  power  and  au- 
thority to  make  reasonabli 
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lations  to  govern  railroad  freight  and  pas- 
senger tariffs  and  service,  to  correct  abuses, 
and  to  prevent  unjust  discrimination.  These 
nnn^itutional  provisions  dedicate  railroad 
tracks  to  public  use,  and  forbid  their  opera- 
tion solely  in  the  interest  of  individuals.  In 
1902  the  legislature  expressly  authorized 
railroad  companies  to  expropriate  land  for 
switch  and  spur  tracks,  sidings,  etc.  Act  No. 
74,  p.  103,  of  1902. 

Article  271  of  the  Constitution  of  1898 
provides,  in  part,  as  follows:  "Every  raO- 
road  company  shall  have  the  right  with  its 
road  to  intersect,  connect  with,  or  cross  any 
other  railroad;  and  shall  receive  and  trans- 
port each  other's  passengers,  tonnage,  and 
ears,  loaded  or  empty,  without  delay  or  dis- 
crimination." 

The  argument  that  this  right  is  restricted 
to  main  tracks  is  supported  neither  by  rea- 
son nor  authority,  lie  crossing  of  a  main 
tracic  used  for  all  kinds  of  traffic  is  more 
dangerous  and  more  inconvenient  than  the 
crossing  of  a  spur  track  used  only  for 
switching  loaded  and  empty  cars.  If  the 
one  may  be  crossed,  why  not  the  other.  The 
language  of  the  CoYistitution  is  general,  and 
embraces  all  kinds  of  tracks  which  may  con- 
stitute the  "road"  or  "railroaa"'  of  the  com- 
pany. If  the  contention  of  the  defendant 
were  adopted,  it  would  enable  one  railroad 
in  possession  of  spur  tracks  extending 
through  a  city  or  town  to  exclude  all  other 
railroads  from  the  enjoyment  of  similar  ter- 
Biinal  facilities  by  refusing  them  the  privi- 
lege of  crossing  its  tracks.  This  doctrine 
would  practically  lead  to  the  establishment 
of  a  monopoly  in  tiie  business  of  switching 
freight  in  car-load  lots. 

In  the  case  at  bar  the  proposed  spur  track 
of  plaintiff  company  will  reach  nine  indus- 
trial plants  already  in  existence,  and  will  be 
open  to  public  use  tmder  the  Constitution 
and  laws  of  this  state. 

The  cases  cited  by  defendant's  counsel  are 
scarcely  analogous.  In  one,  a  railroad  com- 
pany sought  to  expropriate  land  for  the  pur- 
pose of  enabling  it  to  lay  a  lateral  track  to 
certain  iron  works,  a  few  hundred  feet  dis- 
tant, for  the  sole  purpose  of  transporting 
freights  to  and  from  said  plant.  The  court 
found  that  this  was  for  the  private  accom- 
modation of  the  railroad  and  steel  works, 
and  was  not  for  a  public  use.  35  Am.  A 
Eng.  R.  R.  Cas.  N.  S.  531.  In  another  it 
was  held  that  a  railway  cannot  exercise  the 
right  of  eminent  domain  to  establish  a  pri- 
vate station  for  an  individual  shipper.  St. 
Louis,  I.  M.  &  S.  R.  Co.  V.  Petty,  57  Ark. 
859,  20  L.R.A.  434,  21  8.  W.  884.  In  an- 
other, the  track  was  intended  for  the  pri- 
vate use  of  handling  freight  of  a  certain 
brick  work.  Chicago  &  E.  I.  R.  Co.  v. 
Wiltse,  116  HI.  449,  6  N.  E.  49. 
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In  Butte,  A.  &  P.  R.  Co.  ▼.  Montana  Union 
R.  Co.  16  Mont.  504,  31  L.R.A.  298,  60  Am. 
St.  Rep.  508,  41  Pac.  232,  many  of  the  ques- 
tions raised  in  this  case  were  carefully  con- 
sidered and  adjudicated.  In  that  case  the 
plaintiff  sought  to  expropriate  for  a  branch 
railway  a  portion  of  the  right  of  way  of  de- 
fendant company  and  also  12  crossings, 
nearly  all  of  them  over  spur  tracks.  The 
object  of  the  branch  line  was  to  reach  cer- 
tain mines,  mills,  and  other  industries.  To 
the  objection  that  the  purpo^  was  private, 
and  not  public,  the  supreme  court  of  Mon- 
tana said:  "The  character  of  a  way,  wheth- 
er it  is  public  or  private,  is  determined  by 
the  extent  of  the  right  to  use  it,  and  not 
by  the  extent  to  which  that  right  is  exer- 
cised. If  all  the  people  have  the  right  to  use 
it,  it  is  a  public  vray,  although  the  number 
who  have  occasion  to  exercise  the  right  is 
very  small.  .  .  .  All  termini  of  tracks 
and  switches  are  more  or  less  beneficial  to 
private  parties,  but  the  public  character  of 
the  use  of  the  tracks  is  never  affected  by 
this," — citing  Chicago  Dock  ft  Canal  Co.  ▼. 
Canity,  115  III.  155,  3  N.  E.  448;  Chicago^ 
B.  &  N.  R.  Co.  V.  Porter,  43  Minn.  527, 46  N. 
W.  76;  St.  Louis*,  L  M.  A  S.  R.  Co.  t.  Petty, 
supra. 

In  Chicago  ft  N.  W.  R.  Co.  v.  Morehouse 
(Re  Chicago  ft  N.  W.  R.  Co.)  112  Wis.  I, 
56  L.R.A.  244,  88  Am.  St.  Rep.  918,  87  N. 
W.  852,  the  supreme  court  of  Wisconsin  said : 
"A  brief  reference  to  some  of  the  leading  au- 
thorities will  amply  show  that  the  fact  that 
a  spur  track  may  run  to  a  single  industry 
does  not  militate  against  the  devotion  of 
the  property  thereto  being  a  public  use 
thereof,  so  long  as  the  purpose  of  maintain- 
ing the  track  is  to  serve  all  persons  who 
may  desire  it,  and  all  can  demand,  as  a 
right,  to  be  served  without  discrimination." 

We  therefore  are  of  opinion  that  the  ex- 
ception of  no  cause  or  right  of  action  waa 
properly  overruled.  The  plea  that  defend- 
ant's spur  tracks  were  devoted  to  public 
use,  and  therefore  that  plaintiff  company 
had  no  right  to  expropriate  crossings  over 
the  same,  is  without  merit.  The  Constitu- 
tion of  1898  expressly  grants  such  right, 
which,  based  as  it  is  on  public  interest  and 
necessity,  has  been  uniformly  recognized  and 
enforced  under  general  statutes  conferring 
the  power  of  eminent  domain.  Houston  ft 
S.  R.  Co.  T.  Kansas  City,  S.  ft  O.  R.  Co. 
100  La.  581,  83  So.  609. 

Defendant  company  positively  refused  to 
entertain  or  discuss  plaintiff's  proposition  to 
acquire  the  crossings  in  question,  and  the 
latter  was  left  to  locate  the  same  without 
notice  of  defendant's  objections  as  to  num- 
ber or  locality.  The  answer  complains  that 
the  number  of  crossings  is  excessive,  bnt 
does  not  suggest  what,|iafticular  crostaags 
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»re  I'nnecessary.  No  specific  issue  of  this 
kind  was  presented  to  the  jury  by  the  plead- 
ings, but  the  issue  was  raised  bj  the  evi- 
dence submitted  to  the  jury  under  the 
charge  of  the  court.  The  jury,  by  their  ver- 
dict, affirmed  that  all  the  crossings  claimed 
by  the  plaintiff  company  were  necessary 
far  the  operation  of  its  spur  tracks.  The  is- 
sue as  to  the  location  and  number  of  cross- 
ings was  one  of  fact,  and  we  are  not  pre- 
pared, in  the  light  of  the  evidence,  to  over- 
rule in  this  respect  the  verdict  of  the  jury. 
The  location  of  a  crossing  is  presumed. prima 
facie  to  be  correct.  Houston  &  S.  R.  Co. 
V.  Kansas  City,  S.  &  G.  R.  Co.  109  La.  585, 
33  So.  609.  Plaintiff  company  is  equally  in- 
terested with  the  defendant  in  securing  a 
safe  crossing.    Ibid. 

The  remaining  question  is  as  to  damages; 
and,  as  defendant  owns  no  right  of  way  be- 
yond the  ground  covered  by  its  tracks, 
plaintiff  can  take  nothing  beyond  the  privi- 
lege of  crossing.  This  easement  must  be  ex- 
ercised jointly  with  the  defendant  company. 
The  evidence  shows  that  most  of  the  incon- 
venience and  delays  apprehended  by  the  de- 
fendant may  be  ouviated  by  mutual  agree- 
ment of  the  parties  as  to  the  operation  of 
the  two  systems  of  spur  tracks,  the  traffic 
over  which  will  probably  amount  to  but  a 
few  trips  per  day.  Plaintiff  will  be  incon- 
venienced as  much  as  the  defendant,  and  it 
will  be  to  the  interest  of  both  to  obstruct 
each  other's  use  of  the  crossings  as  little  as 
possible. 

One  element  of  damage  is  eliminated  by 
plaintiff's  declaration  to  the  jury  and  to  this 
court  that  it  will  be  compelled  to  bear  the 
expense  of  constructing  and  maintaining  the 
erossings.  The  general  principles  of  law  ap- 
plicable to  the  question  of  damages  has  been 
thus  stated:  "No  damages  will  be  allowed 
for  mere  interruption  or  inconvenience  oc- 
casioned in  the  transaction  of  its  business, 
for  increased  liability  to  accidents  at  the 
crossing,  for  being  required  by  statute  or 
ordinance  to  stop  at  the  crossings,"  and  the 
Uke.  «  ElUott,  Railroads,  f  1127.  The  same 
writer  says:  "The  general  rule  is  that  the 
company  whose  Kne  is  crossed  is  entitled  to 
recover  compensation  for  everything  which 
renders  its  property  less  valuable,  causes  it 
additional  expense  in  restoring  its  property 
to  a  safe  condition  for  use,  renders  it  less 
able  to  transact  its  business,  or  makes  the 
transaction  of  it?  business  more  expensive." 
Ibid,  '^t  is  the  injury  which  depreciates 
the  value  of  the  property,  whether  by  tak- 
ing a  portion  of  it  or  rendering  the  portion 
left  less  useful."  Ibid.  note.  The  damage 
must  be  the  natural,  necessary,  and  approx- 
imate cause  of  the  taking.    Ibid. 

See  also  Lewis  on  Eminent  Domain,  |  480. 

In  the  Montana  case,  cited  aupra,  it  was 
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held  that  the  defendants  were  not  entitled 
to  compensation  or  damages  for  the  inter- 
ruption or  inconvenience  occasioned  to  their 
business,  and  that  the  standard  of  compensa- 
tion should  be  the  reasonable  value  of  the 
common  use  by  plaintiff  with  defendants  of 
the  portions  of  the  la+ter's  right  of  way 
occupied  by  the  crossings.  Butte,  A.  &  P. 
R.  Co.  v.  Montana  Union  R.  Co.  supra. 

The  enormous  demand  of  defendant  for 
damages  is  based  on  estimates  of  its  wit- 
nesses that  the  crossings  will  cause  defend- 
ant the  loss  of  one  third  of  the  time  of  its 
switch  crew  and  the  employment  of  an  ad- 
ditional switchman,  or  $300  per  month,  and 
one  half  the  cost  of  maintaining  the  cross- 
ings, or  $800  per  year,  making  a  total  of 
$4,400  per  year,  equivalent  to  |B8,000,  at  5 
per  cent  interest.  The  last  element  is  elim- 
inated by  the  proposition  of  the  plaintiff  to 
bear  the  entire  expense  of  maintaining  the 
crossings.  The  others  are  based  mainly  on 
anticipated  increased  danger  of  operation 
and  necessity  of  stopping  at  and  flagging 
crossings;  all  element*  of  inconvenience, 
rather  than  of  damage. 

We  cannot  understand  how  the  probably 
limited  use  of  the  crossings  by  the  plaintiff 
company  could  to  any  appreciable  extent 
impair  the  usefulness  of  defendant's  tracks. 
The  resulting  inconvenience  could,  as  al- 
ready stated,  be  minimized  by  agreement  of 
the  parties  in  interest.  The  necessary  in- 
jury to  defendant's  property  rights  is,  we 
think,  covered  by  the  amount  allowed  by  the 
jury,  whose  verdict  we  sea  no  reason  to  in- 
cease.  In  cases  of  this  kind  the  quantum 
of  compensation  is  always  a  difficult  one, 
and  perhaps  it  would  be  better  to  leave  such 
questions  to  a  commission  of  experts,  rather 
than  to  the  jury.  But,  under  our  present 
system,  we  must  rely  largely  on  the  judg- 
ment of  a  jury  of  freeholders  of  the  vici- 
nage. When,  as  in  the  instant  case,  the  jury 
have  inspected  the  crossings  and  are  pre- 
sumably familiar  with  the  practical  opera- 
tion of  defendant's  spur  tracks  and  all  the 
surroundings,  we  must  necessarily  attach 
great  weight  to  their  conclusions.  In  Hous- 
ton &  S.  R.  Go.  V.  Kansas  City,  S.  &  Q.  R. 
Co.  100  La.  681,  83  So.  609,  we  approved  a 
finding  of  $200  damages  for  the  crossing  of 
the  main  track  of  another  railroad,  involv- 
ing the  taking  of  a  portion  of  the  right  of 
way  not  covered  by  the  track.  It  is  true 
that  plaintiff  in  that  case  offered  to  abandon 
a  contract  right  to  cross  defendant's  Y  at 
another  place,  provided  it  secured  for  a  rea- 
sonable price  tne  crossing  over  the  main 
track.  This  offer  was  refused  by  defend- 
ant and  the  abandonment  of  the  reservation 
was  not  made  a  condition  of  the  verdict  and 
Judgment.  . 

In  the  instant  case  we  think  that^w 


«eo 


LOUISIANA  SUPREME  COURT. 


judgment  ahonld  be  amitnded  by  spedflcally 
imposing  on  the  plaintiff  the  duty  of  con- 
structing and  maintaining  the  crossings  at 
its  own  expense.  The  case  was  submitted 
to  the  jury  on  this  theory,  and  this  obliga- 
tion, whether  voluntarily  assumed  or  aris- 
ing from  some  rule  of  the  railroad  commis- 
sion, is  admitted  by  counsel  for  plaintiff. 

The  questions  of  the  number,  location,  and 
necessity  of  the  crossings  were  properly  left 
to  the  jury. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
amended  by  decreeing  that  plaintiff  company 
shall  construct  and  properly  maintain  the 
seven  crossings  described  in  the  said  judg- 
ment at  its  own  cost  and  expense,  and  that, 
as  thus  amended,  said  judgment  be  afitoned; 
plaintiff  to  pay  costs  of  appeaL 


SOXTTH    CAROLINA    SUPREME    COURT. 
EX  PARTE  SAVINGS  BANK  OF  ROCK 
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A.   H.   WHITE,   Appt., 

T. 

COMMERCIAL   &   FARMERS'   BANK  OF 
ROCK  HILL;  Respt. 

(7S  8.  C  393,  63  S.  B.  «I4.) 

Bank— transfer  of  assets— trust. 

1.  A  bank  which  takes  over  the  assets 
of  a  liquidating  bank  upon  an  agreement 
that  it  will  pay  its  debts  and  a  certain 


sum  to  each  shareholder  assumes  towards 
creditors  the  trust  relation  held  by  the 
transferrer,  and  the  creditors  of  the  latter 
have  a  prior  lien  on  the  assets  so  trans- 
ferred in  case  the  transferee  becomes  in- 
solvent before  completing  its  undertaking. 
Appeal— questions  raised  for  the  first  time. 
2.  The  appellate  eourt  will  not  oonsidw 
questions  not  passed  upon  by  the  trial 
oourt. 

(March  1,  1906.) 

APPEAL  by  petitioner  from  a  judgment  of 
the  Common  Pleas  Circuit  Court  for 
York  County  denying  him  relief  in  a  pro- 
ceeding to  compel  application  by  defendant 
of  assets  of  the  Savings  Bank  of  Rock  Hill 
to  the  satisfaction  of  claims  of  its  creditors. 
Reversed. 
Th«  facts  are  stated  in  the  opinion. 
Mr.  William  J.  Cheny  for  appellant 
Messrs.  Witherspoon  &  Spencer  and  Thom- 
as F.  McDow  for  respondent. 

Gary,  A.  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  petition  on  the  part  of  two 
stockholders  of  the  Savings  Bank  of  Rock 
Hill,  praying  that  certain  ab-sets  formerly 
belonging  to  said  bank  be  applied  to  tha 
extinguishment  of  the  claim  upon  which  suit 
was  brought  against  them  by  a  creditor  of 
the  bank. 

The  facts  are  as  follows:  In  1898,  the 
Savings  Bank  of  Rock  Hill  decided  to  go 
into  liquidation.    At  that  time  it  was  in 


Case  Rote. — Right  of  creditors  of  a  cor- 
poration which  has  transferred  all,  or  sub- 
stantially all,  of  its  assets  to  another  cor- 
poration to  subject  the  assets  so  trans- 
ferred to  an  equitable  lien  or  preference. — 
The  "trust -fund"  doctrine  with  respect  to 
corporate  assets,  when  invoked  to  prevent 
or  avoid  preferences  between  the  different 
creditors  of  a  corporation,  has  called  forth 
a  great  conflict  of  authority;  but  the 
soundness  of  the  doctrine  to  the  extent 
that  it  prevents  a  corporation,  by  means 
of  a  merger  or  consolidation,  from  divert- 
ing its  property  to  another  corporate  entity 
or  to  its  own  stockholders,  to  the  prejudice 
of  its  creditors,  is  very  generally  conceded. 
Accordingly,  that  doctrine  has  been  applied 
in  a  number  of  cases  by  giving  to  unsecured 
creditors  of  a  corporation  which  has  trans- 
ferred all,  or  substantially  all,  of  its 
property  to  another  corporation  without 
consideration  other  than  the  assumption 
by  the  latter  corporation  of  the  debts  of 
the  former  or  the  exchange  of  the  stock 
of  the  latter  for  the  stock  of  the  former, 
the  right,  in  equity,  to  follow  and  apply 
to  the  discharge  of  their  claims  the  assets 
so  transferred.  As  the  necessary  result  of 
such  a  transfer  is  to  strip  the  transferring 
corporation  of  its  property,  and  deprive 
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it  of  its  ability  to  meet  its  obligations, 
it  is  apparent  that  the  corporation  to  which 
the  transfer  is  made  is  not  entitled  to  pro- 
tection as  a  bona  fide  purchaser, — at  least, 
if  it  knew  that  the -other  corporation  was 
indebted.  And  it  is  to  be  noted  in  this 
connection  that  a  transfer  in  consideration 
of  the  exchange  of  the  stock  of  the  trans- 
feree corporation  for  that  of  the  transferrer 
corporation  as  effectually  deprives  the  lat- 
ter of  the  means  of  discharging  its  debts 
as  if  there  were  no  consideration  other 
than  the  assumption  of  its  debts  by  the 
transferee  corporation. 

In  Chicago,  R.  L  &  P.  R.  Co.  y.  Howard, 
7  Wall.  392,  19  L.  ed.  117,  where  the  stook- 
holders  of  an  insolvent  railroad  corporation 
entered  into  an  agreement  with  the  bond- 
holders whereby  the  mortgage  securing  the 
bonds  was  to  be  foreclosed  and  the  prop- 
erty bid  in  at  a  certain  sum  by  trustees, 
who  were  thereafter  to  convey  the  same  to 
a  company  whose  incorporation  was  con- 
templated by  the  agreement;  and  by  the 
terms  of  the  agreement  the  stockholders 
were  to  be  paid  18  per  cent  of  the  amount 
agreed  upon  as  the  purchase  price  of  the 
property, — it  was  held  that  the  judgment 
creditors  of  the  original  corporation  were 
entitled  to  hare  the  amount^  which  iwaa, 
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a  •onnd  fiiiand«rcoiiditioii,  with  assets  snffi- 
dent  to  pay  all  outstanding  liabilities,  and 
$13S  on  each  share  of  stock.  Sufficient  as- 
sets of  the  bank  were  turned  over  to  the 
National  Bank  of  Roek  Hill,  to  pay  the 
stockholders  of  the  Savings  Bank  80  per 
cent  upon  their  shares  of  stock.  These 
stockholders  and  those  of  the  National  Bank 
combined  and  formed  the  National  Union 
Bank  of  Rock  Hill.  Subsequently,  the  re- 
maining assets  of  the  Savings  Bank,  amount- 
ing to  about  $67,000,  were  sold  to  the  Com- 
mercial &  Farmers'  Bank,  with  the  under- 
standing that  it  would  pay  to  the  stock- 
holders of  the  Savings  Bank  $S3  per  share, 
and,  also,  the  outstanding  liabilaties  of  the 
latter  bank,  which  assets  were  sufficient  for 
that  purpose.     The  transfer  of  the  assets 


was  made  in  good  faith.  The  Commercial 
&  Farmers'  Bank  was  then  solvent,  and  all 
stockholders  and  creditors  who  presented 
their  claims  were  promptly  paid.  One  of 
the  outstanding  obligations  of  the  Savings 
Bank,  at  the  time  its  remaining  assets  were 
transferred  to  the  Commercial  &  Farmers' 
Bank,  was  a  certificate  of  deposit  for  $1,000, 
issued  by  the  Savings  Bank  to  A.  A.  McDon- 
nough,  who  was  a  nonresident  and  died  out- 
side the  state.  His  certificate  of  deposit  was 
not  presented  by  his  legal  representative  un- 
til the  Commercial  k  Farmers'  Bank  had  be- 
cmne  insolvent  and  gone  into  the  hands  of  a 
receiver.  Among  the  assets  of  the  Savings 
Bank  transferred  or  sold  to  the  Commercial 
&  Farmers'  Bank,  were  a  note  and  mortgage 
on  a  tract  of  land,  for  several  thousand  dol- 


by  the  terms  of  the  agreement,  to  go  to 
the  stockholders,  applied  to  their  demands 
in  preference  to  those  of  the  stockholders, 
notwithstanding  that  the  sum  agreed  to 
be  paid  for  the  property  was  less  than  the 
face  of  the  bonds.  The  decision  is  upon 
the  ground  that  the  property  of  the  cor- 
poration in  excess  of  the  amount  required 
to  discharge  the  mortgage  lien  was  held 
in  trust  for  the  creditors  of  the  corpora- 
tion, and  that  those  creditors  were  en- 
titled to  the  benefit  of  the  scaling  down 
of  the  mortgage,  notwithstanding  that  the 
foreclosure  of  the  mortgage  was  one  of  the 
means  of  the  carrying  out  of  the  arrange- 
ment. 

In  Central  R.  Co.  t.  Paul,  35  C  C.  A. 
839,  93  Fed.  878,  the  court,  by  the  appli- 
cation of  the  trust  doctrine  and  upon  the 
ground  of  fraud,  held  that  an  unsecured 
creditor  of  an  old  corporation  mieht  hold 
a  new  corporation  for  her  claim,  where  the 
new  corporation  was  formed  pursuant  to 
a  plan  of  reorganization  adopted  by  the 
stockholders  and  secured  creditors  of  the 
original  corporation,  under  which  all  of  the 
property  of  the  old  corporation  was  sold 
by  foreclosure  or  otherwise,  and  transferred 
to  the  new  corporation;  and  the  stockhold- 
ers of  the  old  corporation,  by  virtue  of 
their  interest  therem,  became  stockholders 
of  the  new  corporation,  or  were  otherwise 
provided  for,  no  provision  being  made  for 
the  unsecured  creditors. 

So,  in  Goddard  v.  Fishel-Schllchten  Im- 
porting Co.  9  Colo.  App.  306,  48  Pac.  279, 
it  was  held  that,  where  directors  of  a  cor- 
poration whose  assets  largely  exceeded  the 
amount  of  mortgages  thereon,  for  the  pur- 
pose of  putting  the  surplus  beyond  the 
reach  of  creditors,  procured  a  sale  of  the 
assets  under  the  mortgages  at  a  nominal 
consideration  over  and  above  the  amount 
of  the  encumbrances,  and  a  conveyance 
thereof  by  the  nominal  purchaser  to  a 
new  corporation  organized  by  themselves, 
equity  would  follow  the  excess  of  assets  in 
the  hands  of  the  new  corporation,  and  com- 
pel its  application  to  the  debts  of  the  old 
corporation.  The  court  said  that,  under 
the  circumstances  in  the  case,  tb*  right  of 
6LJLA.(N&) 


the  creditors  to  have  the  assets  applied 
to  their  claims  was  not  at  all  dependent 
upon  the  adoption  or  rejection  of  the  trust- 
fund  theory. 

In  Vose  v.  Cowdrey,  49  N.  Y.  336,  how- 
ever, it  was  held  that  the  assets  of  a  cor- 
poration which,  pursuant  to  an  agreement 
between  the  bondholders  of  that  corpora- 
tion to  which  the  stockholders  as  such 
were  not  parties,  were  purchased  at  a  foret- 
closure  sale  by  the  trustees  of  the  bond- 
holders and  conveyed  to  a  new  corporation 
formed  by  the  bondholders  for  the  pur- 
pose of  taking  over  the  property,  were  not 
subject  to  a  trust  in  the  hands  of  the  new 
corporation  for  the  benefit  of  the  creditors  of 
the  old  corporation,  there  being  no  claim 
that  the  foreclosure  was  collusive  or  the 
sale  unfairly  conducted.  It  will  be  observed 
that  the  last  clause  sufficiently  distinguishes 
this  case  from  Chicago,  R.  I.  &  P.  R.  Oo.  t. 
Howard,  «upra. 

In  Cole  v.  Millerton  Iron  Co.  183  N.  Y. 
164,  28  Am.  St.  Rep.  616,  30  N.  E.  847, 
where  all  the  property  and  assets  of  one 
corporation  were  sold  to  another  corpora- 
tion for  a  nominal  consideration,  except  an 
assumption  by  the  vendee  of  the  debts  of 
the  vendor  corporation,  it  was  held  that 
such  assets  in  the  hands  of  the  vendor  cor- 
poration were  subject  to  a  trust  in  favor 
of  creditors  of  tiie  other  corporation.  It 
appeared  in  this  case  that,  after  the  trans- 
fer of  the  property,  the  transferee  com- 
pany executed  a  mortgage  thereon.  The 
relative  rights  of  the  creditors  of  the  trans- 
ferrer corporation  and  of  the  creditors  of 
the  transferee  corporation  secured  by  the 
mortgage  were  not  passed  upon.  The  court 
remarked,  however,  that  enough  appeared 
to  show  that  some  of  the  latter  creditors 
did  not  stand  in  the  attitude  of  bona  &de 
creditors,  and  that  the  remedies  of  all 
should  bie  confined  to  the  property  of  the 
transferee  corporation  not  derived  from 
the  transferrer  corporation,  until,  at  least, 
the  former  is  exhausted. 

So,  in  Hurd  v.  New  York  &  Commercial 
Steam  Laundry  Co.  167  N.  Y.  89,  60  N.  E. 
327,  it  was  held  that,  where  a  corporation 
transferred   substantially   all  of   its  prop- 
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Ian,  executed  by  J.  Edgar  Poag.  The  mort- 
gage was  foreclosed,  and  the  land  conveyed 
to  the  said  receiver,  who,  as  such,  is  now  in 
possession  thereof.  The  administrator  of 
MoDonnough's  estate  recovered  judgment 
against  the  Savings  Bank  in  1903 ;  ezecn- 
tion  was  issued,  and,  after  a  return  of  nulla 
bona,  he  commenced  action  against  the  pe- 
titioners. 

The  administrator  proved  said  claim, 
against  the  Commercial  &  Farmers'  Bank, 
after  it  became  insolvent,  without  the  asser- 
tion of  a  lien  on  the  proceeds  arising  from 
the  sale  of  the  Poag  property,  and  has  re- 
ceived a  dividend  from  that  bank,  amount- 
ing to  $361.83.  The  special  referee  finds 
that  the  administrator  did  not  thereby  waive 
any  of  his  rights  in  the  premises.  The  spe- 
cial referee  recommended  that  the  prayer  of 
the  petition  be  granted,  and  based  his  con- 
clusion on  the  principles  stated  in  10  Enc. 
p.  1367d.  On  hearing  the  exceptions  to  the 
report  of  the  special  referee.  His  Honor,  the 
circuit  judge,  filed  a  decree,  in  which  he 


stated  that  he  concurred  Vith  the  special 
referee  in  all  his  conclusions  except  that  In 
which  he  held  that  the  creditor  of  the  Sav- 
ings Bank  has  a  priority  over  the  creditors 
of  the  Commeroiai  ft  Farmers'  Bank,  to  be 
paid  out  of  the  Poag  mortgage.  This,  then, 
is  the  vital  questicm  in  the  caae,  and  involves 
the  conbtruction  of  the  agreement  under 
whidi  the  Commercial  ft  Farmers'  Bank 
came  into  possession  of  the  said  assets.  The 
only  fact  which  the  special  referee  found  as 
to  the  terms  of  the  contract  are  "that  the 
remaining  assets  of  the  Savings  Bank, 
amounting,  according  to  the  statement  sub- 
mitted before  me,  to  $67,000,  were  then  sold 
to  the  Commercial  &  Fanners'  Bank,  an- 
other  new  bank  just  organized  and  commen- 
cing business,  with  the  understanding  that 
the  Commercial  ft  Farmers'  Bank  would  pay 
to  the  stockholders  of  the  Savings  Bank  $53 
per  share,  and  also  pay  the  outstanding  lia- 
bilities of  the  Savings  Bank." 

1.  It  will  be  well,  at  the  outset,  to  deter- 
mine the  relation  which  the  Savings  Bank 


erty  to  another  corporation,  whidi  did'  not 
pay  any  consideration  to  the  former  or  as- 
sume its  debts,  but  merely  issued  its  own 
stock  for  distribution  among  the  stockhold- 
ers of  the  transferrer  corporation  without 
providing  for  the  creditors  of  the  latter, 
such  cr^itors  had  an  equitable  lien  upon 
the  assets  transferred  as  against  all  except 
bona  fide  purchasers  from  the  transferee 
eorporation. 

In  Wilson  v.  .^olian  Co.  64  App.  Div.  337, 
72  N.  y.  Supp.  160,  a  creditor  of  a  constitu- 
ent corporation  having  recovered  a  judg- 
ment in  an  action  at  law  against  sudi 
corporation  after  it  had  transferred  its 
assets  to  a  new  consolidated  corporation 
without  other  consideration  than  the  ex- 
change of  the  stock  of  thenew  oorporation 
for  the  stock  of  the  old,  it  was  held,  by 
an  application  of  the  trust-fund  doctrine, 
that  he  was  entitled,  in  equity,  to  en- 
force his  judgment  against  the  assets  which 
the  new  corporation  received  from  the  con- 
stituent corporation. 

In  case  of  the  transfer  by  operation  of 
law  of  the  property  of  a  railroad  corpora- 
tion to  a  new  corporation,  the  trust  in 
favor  of  creditors  and  stockholders,  tmder 
which  the  property  was  held  by  the  old 
oorporation,  attaches  to  the  transferred 
property,  even  in  the  absence  of  a  provi- 
sion to  that  effect  by  the  statute  under 
which  the  transfer  is  effected.  Western  N. 
C.  R.  Co.  V.  Rollins,  82  N.  C.  523. 

The  court,  in  Morrison  v.  American  Snuff 
Co.  79  Miss.  330,  89  Am.  St.  Rep.  598,  SO 
So.  723,  thus  defines  the  relative  rights  of 
a  corporation  formed  by  consolidation  and 
the  general  creditors  of  a  constituent  cor- 
poration: (1)  The  new  company  is  liable 
for  the  debts  of  the  old  to  the  extent  of 
the  property  received  from  the  old;  (2) 
the  remedy  may  be  pursued  either  at  law 
6L.R.A.(N.S.) 


or  in  equity,  the  existence  of  a  legal  remedy 
(where  one  exists)  not  being  exclusive;  (3) 
no  constituent  company  can  give  away  it* 
assets  to  the  prejudice  of  its  creditors; 
(4)  the  new  consolidated  company  holds 
the  property  received  from  the  absorbed 
company  with  notice  of  any  trusts  attach- 
ing to  it  in  favor  of  creditors,  and  is  there- 
fore not  a  bona  fide  purchaser.  The  court, 
in  the  last  case,  quotes  with  approval  the 
position  taken  in  1  Thompson  on  Corpora- 
tions, S  375,  on  this  point,,  as  follows: 
"Where  several  corporations  are  united  in 
one,  and  the  property  of  the  old  companies 
Is  vested  in  the  new,  the  latter  is  liable  in 
equity  for  the  debts  of  the  former, — at 
least  to  the  extent  of  the  property  re- 
ceived from  them;  and,  if  it  is  also  liable 
at  law,  the  legal  remedy  is  not  exclusive. 
The  governing  principle  here  is  that  a  cor- 
poration cannot  give  away  its  assets  to 
the  prejudice  of  its  creditors;  but  that  a 
court  of  equity  will  follow  such  assets  as 
a  trust  fund  into  the  hands  of  any  new 
custodian  the  same  not  being  a  creditor 
or  bona  fide  purchaser.  It  is  scarcely  nec- 
essary to  add  that,  in  such  a  case,  the  con- 
solidated corporation  holds  the  property 
received  from  the  absorbed  company  with 
notice  of  any  trust  attaching  to  it  in 
favor  of  its  creditors,  and  cannot  claim  the 
rights  of  a  bona  fide  purchaser  without 
notice." 

In  The  Key  City  (Young  v.  The  Key 
City)  14  Wall.  653,  20  L.  ed.  896,  it  was 
held  that  a  new  corporation,  the  corpora- 
tors of  which  were  taken  from  two  old  cor- 
porations engaged  in  operating  steamboat 
lines,  and  which,  by  appropriate  instru- 
ments, transferred  boats  and  other  prop- 
erty to  the  new  oorporation,  was  not  a 
bona  fide  purchaser  of  a  vessel  constituting 
a  part  of  the  property  so  transferred,  aad 
Diaiiized 
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sustained  to  its  assets  and  creditors.  In  the 
case  of  Chicago,  R.  I.  &  P.  R.  Co.  v.  Howard, 
7  Wall.  392,  400,  19  L.  ed.  117,  120,  the  doc- 
trine is  thus  announced:  "Equity  regards 
the  property  of  a  corporation  as  held  in 
trust  for  the  payment  of  the  debts  of  the 
corporation,  and  recognizes  the  right  of 
creditors  to  pursue  it  into  whosesoever  pos- 
session it  may  be  transferred,  unless  it  has 
passed  into  the  hands  of  a  bona  fide  pur- 
chaser; and  the  rule  is  well  settled  that 
stockholders  are  not  entitled  to  any  share 
of  the  capital  stock,  nor  to  any  dividend  of 
the  profits,  until  all  the  debts  of  the  corpora- 
tion are  paid.  ...  If  the  fund  has  been 
distributed  among  the  stockholders,  or 
passed  into  the  hands  of  other  than  bona 
fide  creditors  or  purchasers,  leaving  any 
debts  of  the  corporation  unpaid,  the  estab- 
lished rule  in  equity  is  that  such  holders 
take  the  fund  charged  with  the  trust  in  fa- 
vor of  creditors,  which  a  court  of  eqtuly  will 
enforce,  and  compel  the  application  of  the 


same  to  the  satisfaction  of  thoir  debts 
.  .  .  Creditors  are  preferred  to  stock- 
holders, on  account  of  the  peculiar  trust  in 
their  favor,  and  because  the  latter,  as  con- 
stituent members  of  the  corporate  body,  are 
regarded  as  sustaining  in  that  respect  the 
same  relation  to  the  former  as  that  sus- 
tained by  the  corporation."  These  prin- 
ciples are  recognized  in  the  case  of  Dabney 
V.  Bank  of  State,  3  8.  C.  N.  S.  124.  It  is 
thus  made  apparent  that  the  assets,  while 
in  the  hands  of  the  Savings  Bank,  were  a 
trust  fund  for  the  payment  of  its  creditors. 
Our  interpretation  of  the  contract  is  that, 
althou^  it  was  the  intention  of  the  par- 
ties to  vest  the  l^^al  title  to  the  assete  in 
the  Commercial  t  Farmers'  Bank,  it  was, 
nevertheless,  likewise  intended  that  the  last- 
mentioned  bank  should  assume  the  same 
relation  to  the  assete  and  creditors  that  was 
imposed  on  the  Savings  Bank.  In  other 
words,  that  the  Commercial  ft  Farmers' 
Bank  was  substituted  in  the  place  of  the 


therefore  not  entitled  to  the  benefit  of  the 
rule  that,  where  a  maritime  lien  is  to  be 
enforced  to  the  detriment  of  a  bona  fide 

Surchaser  for  value  without  notioe  of  the 
en,  the  defense  of  laches  in  enforcing  the 
lien  will  be  held  good  under  a  shorter  time 
than  when  the  claimant  is  the  owner  at  the 
time  the  lien  accrues. 

The  cases  thus  far  cited,  in  which^  the 
trust- fund  doctrine  was  applied  by  giving 
the  creditors  of  the  transferring  corporation 
a  lien  or  preference  in  the  transferred  as- 
sete, differ  from  Ex  Pabts  SAmras  Bank 
or  Rock  tTtt.t.  in  the  respect  that  it  did  not 
appear  in  those  cases  that  the  transferee 
corporation  had  become  insolvent.  And 
there  was  therefore  no  conflict  between  the 
equities  of  the  creditors  of  the  respective 
corporations  as  in  that  case. 

In  Montgomery  &  W.  P.  R.  Co.  v.  Branch, 
SB  Ala.  139,  however,  it  was  held  that  the 
unsecured  creditors  of  a  raifroad  company 
which  sold  its  property  to  another  com- 
pany, the  stock  of  the  latter  being  issued 
share  for  share  in  exchange  for  the  stock 
of  the  former,  were  entitled  to  a  lien  for 
the  payment  of  their  claims  on  the  prop- 
erty thus  sold,  superior  to  the  lien  created 
by  a  trust  deed  or  mortgage  executed  by 
the  purchasing  corporation  after  the  pur- 
chase. The  charter  of  the  latter  company, 
which  authorized  the  purchase,  contained 
a  provision  that  the  purchase  should  in  no 
way  affect  the  rights  of  the  creditors  of 
the  selling  company,  and  this  provision  was 
regarded  as  strengthening  the  position  of 
such  creditors;  but  the  court  seems  to  in- 
timate that  the  same  result  would  have 
followed  from  the  application  of  the  general 
tnut-fund  doctrine. 

Bat  real  property  originally  belonging 
to  one  of  the  constituent  corporations 
which  were  consolidated  into  a  new  cor- 
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poration  is  not  subject  to  the  debts  of 
such  constituent  corporation,  where  it  was 
conveyed  by  the  new  corporation  to  a  bona 
fide  purchaser  before  the  recovery  of  judg- 
ment for  the  debts  in  question.  McMahan 
▼.  Morrison,  16  Ind.  172,  70  Am.  Dec  418. 

It  was  held  in  Hervey  v.  Illinois  Mid- 
land R.  Co.  28  Fed.  169,  apparently  with- 
out reference  to  the  rights  of  the  creditors 
of  the  purchasing  corporation,  that  a  rail- 
road company  which  purchased  the  prop- 
erty and  franchises  of  the  other  railroad 
companies  and  assumed  the  payment  of 
their  indebtedness  did  not  take  the  prop- 
erty burdened  with  an  equitable  lien  in 
favor  of  the  judgment  creditors  or  the 
bonded  and  floating  indebtedness  of  the 
latter  companies,  but  that  the  creditors 
of  the  selling  companies  acquired  only  the 
right  of  looking  for  payment  to  the  pur- 
chasing company.  This  decision,  wUch 
seems  to  be  in  conflict  with  the  oases  above 
cited,  was  rendered  without  any  discussion 
of  the  point  in  the  opinion. 

In  Livingston  County  A^.  Soc  t.  Hun- 
ter, 110  HI.  165,  it  was  claimed  that  the 
creditors  of  an  original  corporation  organ- 
ized for  the  purpose  of  conducting  county 
fairs,  which  was  reorganized  as  a  joint-stock 
company,  were  entitled  to  a  lien  or  preferred 
claim  upon  the  assete  originally  belonging  to 
the  old  company  to  which  the  new  company 
succeeded;  but  the  court  held  that  the 
creditors  of  the  society,  whether  their  claims 
accrued  before  or  after  the  reorganization, 
stood  upon  the  same  footing;  and  that  the 
onlJ^  way  for  one  to  obtain  an  advantege 
over  the  others  was  by  the  exercise  of  su- 
perior diligence  in  the  prosecution  ot  his 
claim  to  judgment. 
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SavingET  Bank,  wiib  all  its  rights,  and  with 
all  the  incidental  burdens,  relative  to  said 
assets  and  creditors.  The  Commercial  & 
Fanners'  Bank  came  into  possession  of  the 
assets,  knowing  that  they  were  impressed 
with  a  trost.  It  entered  into  an  agreement 
to  discharge  all  the  duties  that  rested  upon 
the  Savings  Bank  as  a  trustee,  in  so  far  as 
they  affected  the  rights  of  its  creditors. 
Having  undertaken  to  dischaige  the  duties 
of  a  trustee,  it  must  be  regarded  as  a  trus- 
tee. One  of  the  duties  which  it  must  be 
held  to  have  aasumed,  under  the  terms  of 
the  agreement,  was  to  administer  the  trust 
estate  which  came  into  its  possession,  in  such 
a  manner  that  the  trust  would  be  carried, 
into  effect  and  not  defeated.  There  was  no 
intention  to  deprive  the  creditors  of  their 
right  to  subject  the  assets  to  the  payment  of 
their  claims,  as  long  as  the  assets  remained 
in  the  bands  of  the  substituted  trustee. 
Furthermore,  when  the  assets  were  disposed 
of,  the  Savings  Bank  did  not  receive  the 
consideration  in  money,  which  would  have 
become  an  asset  out  of  which  its  creditors 
oould  have  been  paid;  but  the  considera- 
tion was  a  promise  on  the  part  of  the  Com- 
mercial A.  Farmers'  Bank  which  it  did  not 
wholly  fulfil.  The  administrator  of  McDon- 
nough's  estate,  therefore,  stands  upon  higher 
ground  than  the  creditors  of  the  Commercial 
&  Farmers'  Bank,  as  to  the  proceeds  arising 
ttvm  the  foreclosure  of  the  mortgage  exe- 
cuted by  Poag. 

2.  The  respondents  gave  notice  that  tiiey 
would  ask  that  the  judgment  of  the  circuit 
court  be  affirmed,  upon  the  additional 
ground  that  the  statute  of  limitation«  should 
have  been  sustained.  The  circuit  judge,  in 
his  decree,  says:  "This  conclusion  renders 
it  unnecessary  to  consider  the  plea  of  the 
statute  of  limitations  sought  to  l>e  set  up 
by  the  defendants,  and  which  I  would  allow 
to  be  made  if  necessary  to  the  protection  of 
the  defendants."  This  court  cannot  consider 
the  statute  of  limitations,  as  the  circuit 
court  has  not  made  a  ruling  thereon.  All 
questions  relating  to  the  statute  of  limita- 
tions will  be  left  open  for  determination 
when  the  case  is  remanded.  We  must  not 
be  understood  as  intimating  any  opinion 
whatever  upon  the  questions  left  open. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  Circuit  Court  be  reversed, 
and  the  case  remanded  to  that  court  for  the 
sole  purpose  mentioned  in  the  opinion,  f 
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ERNEST  B.  VON  HBYNE.  Respt, 

V. 

THOMAS  a  TOMPKINS,  Appt. 
(89  Minn.  77,  03  N.  W.  001.) 

Servant — diachaige  for  disobedience. 

1.  Where  the  relation  of  master  and 
servant  exists  between  parties,  oertaid  du- 
ties are  cast  upon  the  servant,  which  he  i* 
bound  to  fulfil  and  discharge;  and  the  prin- 
cipal one  is  that  of  obedience  to  all  reason- 
able orders  of  the  mMter,  not  inconsistent 
with  the  contrsuit.  Disobedience  of  reason- 
able orders  justifies  a  rescission  by  the  mas- 
ter, of  the  contract  of  employment,  and  the 
peremptory  discharge  of  the  servant. 
Same — ^remedy  of  servant 

2.  Where  a  contract  for  service  is  an 
entire  one,  and  not  severable,  and  a  servant 
is  lawfully  discharged  for  disobedience  of 
the  reasonable  orders  of  the  master,  he  is 
not  entitled  to  recover  for  his  services. 
Same— inatmctlons  to  jury. 

3.  When  the  facts  are  undisputed,  and 
amount  to  a  legal  justification  for  the  din- 
charge  of  a  servant,  it  is  the  duty  of  tko 
court  so  to  cliarge  the  jury,  and  tliat  tko 
servant  was  properly  discharged. 

Same — motives. 

4.  The  motives  which  aetuato  a  master 
in  discharging  a  servant  are  wholly  inuna- 
torial,  for  the  act  is  justified  if  any  legal 
ground  therefor  existed  at  the  time;  and 
it  is  also  immaterial  whether  or  not  all  of 
the    grounds   were   known   to   the   master 
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I.  Early  rule  as  to  entire  contracts. 

The  rule  applied  in  earlier  times  and 
still  upheld  by  many  of  the  cases  is  that 
one  who  fails  to  carry  out  his  part  of  a  con- 
tract, thus  giving  to  the  other  pturty  there- 
to the  right  to  prevent  his  further  action 
under  it,  loses  his  right  to  claim  anything  bj 
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when  diacbarging  the  Mirast.  Nor  ia  K 
necessary  for  the  master  to  assign  a  reason 
for  the  discharge,  and,  should  he  assign  one, 
h*  is  not  bound  by  it;  nor  is  be  estopped 
to  rely  upon  some  other  or  diff3rcnt  reason 
or  cause,  whether  known  to  him  at  the  time 
of  the  discharge  or  not, 
Svidence. 

6.  Held,  in  the  case  at  bar,  that  from 
the  testimony  it  conclusively  appears  that 
the  plaintifF  was  unfaithful  as  a  sorrant, 
and  that  he  disregarded  and  disobeyed  the 
reasonable  orders  of  the  defendant,  the  mas- 
ter, and  that  his  discharge  by  the  latter 
was  justified  in  law,  and  tmtt  the  trial  court 
should  have  so  charged  the  jury. 

(February  27,  1903.) 

APPWAT.  by  defendant  from  an  order  of 
the  District  Court  for  Ramsey  County 
denying  motions  for  new  trial   and  judg- 


ment non  ohitante  veradieto  after  verdict 
in  plaintiff's  favor  in  an  action  brought  to 
recover  compensation  alleged  to  be  due 
plaintiff  under  an  employment  contract.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Toimg  &  Lightner,  with  Mr 
Stiles  W.  Bun,  for  appellant: 

Where  disobedience  of  orders  is  all^^  as 
ground  for  discharge,  it  is  a  question  of  law 
for  the  court,  and  not  of  fact  for  the  jury, 
whether  such  orders  are  reasonable  and  such 
as  the  master  had  the  right  to  impose. 

Jerome  v.  Queen  City  Cycle  Co.  163  N. 
Y.  351,  57  N.  E.  485;  Peniston  v.  John  Y. 
Huber  Co.  194  Pa.  680,  46  Atl.  934;  Mc- 
Cain y.  Desnoyers,  64  Mo.  App.  66;  TuUis 
V.  Hassell,  22  Jones  &  S.  391;  Forsyth  v. 
McKinney,  56  Him,  1,  8  N.  Y.  Supp.  561; 
Matthews  v.   Park  Bros.   146  Pa.   384,  23 


Tirtue  of  its  provisions  in  his  favor;   and 
that  a  person  employed  for  a  specified  period 

rn  an  entire  contract,  who  is  rightfully 
nissed  for  misconduct  before  the  expira- 
tion of  the  contract  period,  cannot  recover 
wages  pro  rata  for  the  time  served  by  him. 
Turner  v.  Robinson,  6  Bam.  &  Ad.  789,  6 
Car.  &  P.  15;  Spain  t.  Amott,  2  Starkie, 
256;  Voelckel  v.  Baimer  Brewing  Oo.  9  Ohio 
a  C  318. 

And  that,  where  a  discharge  of  an  em- 
ployee by  an  employer  ia  justified,  the  em- 
ployee cannot  recover  against  the  employer 
m  any  form  of  action  upon  either  a  general 
or  a  special  assumpsit.  Pullen  v.  Green,  76 
N.  0.  215. 

This  ia  the  rule  of  Von  Hkydx  t.  Tokf- 

KINS. 

And,  within  this  rule,  an  overseer  who  so 
eonduota  himself  as  to  warrant  his  discharge 
by  hia  employer  before  the  expiration  of 
the  time  for  which  he  is  employed  is  not 
^entitled  to  recover  anything  for  services 
rendered  by  him  previous  to  such  discharge. 
Lane  v.  Phillips,  61  N.  C.  (6  Jones,  L.)  456. 

And  the  act  of  a  clerk  and  traveling 
salesman  hired  by  the  year,  of  assaulting 
his  employer's  maid  servant  with  intent  to 
ravish  ner,  is  good  cause  for  his  dismissal 
without  notice;  and  a  person  so  dismissed 
is  not  entitled  to  recover  wages  even  for 
the  time  during  which  he  has  served.  At- 
ktn  V.  Acton,  4  Car.  &,  P.  208. 

Nor  can  an  employee  who  has  been  guilty 
of  disobedience  of  orders  and  of  unlawfully 
absenting  himself  from  his  work,  so  as  to 
justify  his  discharge,  recover  of  his  em- 
ployer for  the  time  of  his  actual  service  on 
«n  indeiitaiua  count.  Lilley  v.  Elwin,  11 
Q.  B.  742,  17  L.  J.  Q.  B.  N.  8.  132,  12  Jur. 
623. 

And  a  servant  discharged  because  while 
employed  he  committed  embezzlement  or 
peculation  of  his  employer's  money  ia  not 
entitled  to  recover  any  part  of  his  wages. 
Williams  t.  Eldridge,  9  Knlp,  666. 

Nor  can  a  sailor  who  waa  left  ashore  dur- 
eijJl.A.(N£.) 


ing  a  voyage,  owing  to  Us  own  fault  in 
bemg  absent  when  the  vessel  started  fixtm 
a  port,  recover  anything,  though  he  had  no 
intention  of  deserting.  Sherman  v.  Ben- 
nett, Moody  &  M.  489. 

And  where,  under  the  rules  of  a  friendly 
society,  collectors  were  furnished  with  books 
at  the  society's  expense,  and  the  books  re- 
mained the  property  of  the  society,  and  it 
was  so  stat^  in  them;  but  a  practice  grew 
up  of  retiring  collectors  selling  such  books 
to  succeeding  ones, — a  person  employed  as 
collector,  who  had  purchased  su<m  a  book 
from  a  retiring  collector,  and  who  was 
af terwarda  rightfully  discharged,  cannot  re- 
cover as  damages  the  amount  paid  by  him 
for  such  book;  though,  had  he  been  wrong- 
fully discharged,  the  fact  of  his  having 
paid  money  for  the  book  in  order  to  ob- 
tain the  appointment  might  have  been  a 
matter  to  go  to  the  jury  tor  their  consider- 
ation on  the  question  of  damages.  Ellwood 
T.  Liverpool  Victoria  Legal  Friendly  Soc  42 
L.  T.  NT  S.  694,  44  J.  P.  608. 

n.  Exception  in  case  of  diviaible  contracts. 

Where  a  contract  of  employment  is  divisi- 
ble, and  not  entire,  and  the  employee  ia 
turned  off  for  misconduct  or  other  good 
cause,  he  may,  nevertheless,  recover  for  the 
time  he  served  and  conducted  himself  prop- 
erly. Robinson  v.  Sanders,  24  Miss.  391; 
Hariston  v.  Sale,  6  Smedes  &  M.  634. 

Within  this  rule,  it  has  been  held  that  an 
overseer's  contruit  for  wages  is  not  an  en- 
tire contract,  though  there  is  no  provision 
for  periodical  payment  of  wages.    n>id. 

And  though  a  contract  of  employment 
with  an  overseer  provides  for  the  payment 
of  a  gross  sum  by  the  year,  where  the  par- 
ties differ  and  separate  before  the  end  of 
the  year,  the  jury,  in  an  action  for  dam- 
ages, may  apportion  the  damages  to  the 
services  actually  rendered  in  order  to  effect 
substantial   justice.      M'Clur*  t.  Pyatt^   4 

M'Cord,  L.  28.  Cf^f^Cf\o 
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Atl.  208,  159  Pa.  570,  28  Atl.  435;  DuakeU 
V.  Simons,  15  Daly,  352,  7  N.  Y.  Supp.'  655; 
Kendall  v.  West,  106  111.  221,  80  Am.  St. 
Rep.  317,  63  N.  E.  683;  Wood,  Mast.  &  S. 
2d  ed.  i  119. 

Altogether  apart  from  the  question  of  dis- 
obedience, plaintiff's  sale  of  defendant's  cat- 
tle to  McAdam  at  a  time  -when  he  was  ne- 
gotiating with  the  latter  for  his  own  employ- 
ment by  McAdam  or  for  a  partnership  be- 
tween them  was  in  and  of  itself  sufficient 
ground  for  his  di&xsharge. 

MoDonald  v.  Lord,  26  How.  Pr.  404;  Die- 
ringer  V.  Meyer,  42  Wis.  S'll,  24  Am.  Rep. 
415;  Dayton  v.  Hayes,  1  N.  Y.  City  Ct.  Rep. 
417;   Tozer  ▼.  Hutchison,  12  N.  B.  548. 

Any  adequate  cause  for  discharge,  exist- 
ing at  the  time  of  the  discharge,  is  sufficient 


to  justify  it,  although  the  cause  was  not 
then  Icnown  to  the  master,  who  acted  upon 
otiier  causes  which  may  have  been  insuffi- 
cient. 

20  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  33; 
Wood,  Mast.  &,  S.  2d  ed.  S  121 ;  Odeneal  t. 
Henry,  70  Miss.  172,  12  So.  154;  Allen  y. 
Ayleeworth,  66  K.  J.  Eq.  349,  44  AtL  178; 
Arlcush  T.  Hanan,  60  Hun,  518,  15  K.  Y. 
Supp.  183;  Green  t.  Edgar,  21  Hun,  414; 
Crescent  Horse-Shoe  &  Iron  Co.  v.  Eynon, 
95  Va.  151,  27  S.  E.  935. 

Messrs.  Stevens,  O'Brien,  Cols,  h  Albreclit, 
for  respondent: 

A  master  may  not  dismiss  an  employee 
for  disobedience  that  is  not  wilful,  insub- 
ordinate, or  unreasonable,  and  its  reason- 
ableness is'  for  the  jury. 


And  Inhere  a  person  shipped  on  board  a 
vessel  as  mate  for  a  succession  of  voyages  of 
indefinite  duration,  not  expected  to  exceed 
twelve  months,  at  a  specified  price  per 
month,  the  wages  became  a  vested  debt  at 
the  end  of  each  month  of  service,  though 
perhaps  not  recoverable  until  the  expiration 
of  the  period  of  service  stipulated  for;  and 
where  he  was  left  at  a  port,  not  by  miscon- 
duct or  negligence  of  the  captain,  but 
through  his  own  negligence  and  misconduct, 
he  is  entitled  to  recover  wages  for  the  time 
he  actually  served  on  board,  though  he  had 
been  guilty  of  drunkenness  and  abusive  lan- 
guage subversive  of  discipline.  Button  v. 
Thompson,  L.  R.  4  C  P.  330. 

So,  a  covenant  upon  the  part  of  one  party 
to  a  contract  to  finish  certain  work  upon 
a  specified  day,  and  one  upon  the  part  of  the 
other  to  pay  therefor  monthly,  are  distinct 
and  independent  covenants;  and  the  right 
upon  the  part  of  the  employer  to  annul  the 
contract  at  any  time  does  not  include  a 
right  to  forfeit  the  earnings  of  the  em- 
ployee for  work  prior  to  the  time  when  the 
contract  is  annulled.  Philadelphia,  W.  &  B. 
R.  Co.  V.  Howard,  13  How.  307,  14  L.  ed. 
157. 

And  where  a  contract  of  employment  pro- 
vides that  during  its  continuance  settle- 
ments are  to  be  made  every  three  months, 
and  one  third  of  the  accruing  bet  profits,  as 
shown  by  such  settlements,  ia  to  be  paid  to 
the  employee,  and  he  is  discharged  for  cause 
about  the  time  the  nrst  settlement  ought 
to  be  made,  he  is  entitled  to  recover  one 
third  of  the  profits,  if  any,  which  have  ac- 
crued to  the  time  of  such  settlement.  Pen- 
iston  V.  John  Y.  Huber  Co.  106  Pa.  580,  46 
Atl.  034. 

So,  where  a  discharged  employee  sues  for 
damages  for  his  discharge,  and  also  on  a 
count  for  work  and  labor,  and  furnishes  a 
bill  of  particulars  stating  that,  besides  seek- 
ing damages  under  the  special  contract,  he 
also  seeks  to  recover  a  balance  of  the  ac- 
count for  a  quarter's  work  done  by  him 
after  giving  credit  for  moneys  received  on 
accoxmt ;  and  it  appears  in  evidence  that  the 
plaintiff  was  discharged  on  July  30th  for 
5UR.A.{N£.) 


misconduct  found  to  be  sufficient  cause  for 
dismissal,  and  that  he  worked  out  that  day, 
and  on  the  next  morning  the  defendant  sent 
for  him  and  he  remained  working  that  day 
also,  and  then  left, — the  plaintiff  is  not 
precluded  by  his  proofs  from  recovering  the  ' 
value  of  two  days'  work  and  the  month's 
wages,  allowing  the  amount  paid.  Hercum 
V.  Stericker,  10  Mees.  &  W.  553,  12  L.  J. 
Exch.  N.  a  17. 

But  an  employee  discharged  for  good 
cause  is  not  entitled  to  compensation  for 
services  rendered  since  the  last  day  upon 
which  a  payment  became  due  to  him  un- 
der the  contract  of  employment.  Hartman 
V.  Rogers,  69  Cal.  643,  11  Pac.  581;  Beach  v. 
Mullin,  34  N.  J.  L.  343;  Ridgway  v.  Hunger- 
ford  Market  Co.  3  Ad.  &  El.  171. 

Nor  can  a  man  hired  for  a  year  at  a 
specified  price  per  year,  payable  in  monthly 
instalments,  dismissed  for  gross  disobedi- 
ence to  orders,  and  irregularities  during  the 
year,  in  the  middle  of  a  month,  recover 
for  the  part  of  the  month  which  he  served 
before  his  dismissal.  Voelckel  ▼.  Banner 
Brewing  Co.  9  Ohio  C.  C.  318. 

And  where  a  promoter  of  a  company 
agreed  with  a  person  that  he  should  be  em- 
ployed as  managing  director  of  the  intend- 
ed company  for  five  years  at  a  yearly  sal- 
ary; and  by  the  articles  of  association  it 
was  provided  that  he  should  be  managing 
director  for  five  years  at  the  yearly  salary 
mentioned  in  the  agreement,  payable  quar- 
terly; and  afterwards  the  company,  by  a 
written  instrument,  adopted  the  agreement 
between  the  promoter  and  the  director, — tho 
director's  salary  is  payable  yearly,  not  quar- 
terly; and  where  he  was  dismissed  for  mis- 
conduct he  is  not  entitled  to  any  part  of  th« 
unpaid  salary  for  the  current  year  in  whidi 
the  discharge  took  place.  Boston  Deep  Sea 
Fishing  &  Ice  Co.  v.  Ansell,  L.  R.  39  Ch. 
Div.  839. 

But  where  a  declaration  charges  an  em- 
ployment upon  a  quarterly  salary,  and  the 
minute  book  of  the  employee's  appointment 
shows  an  annual  salary  only,  but  several 
quarterly  payments  are  proved  and  no  aa- 


1903. 


VON  HBTNB  t.  IOIMPKIN& 


S2T 


Shaver  ▼.  Ingh&m,  S8  Miclu  649,  S6  Am. 
Rep.  712,  M  N.  W.  162;  Smith,  Mast,  ft 
&  *123;  Wood.  Mast.  &  S.  I  119. 

Mr.  John  D.  O'Brien  also  for  respondent. 

Collins,  J.,  delivered  the  opinion  of  the 
court: 

In  the  year  1900  the  defendant,  Tomp- 
kins, was  the  owner  of  a  large  and  valuable 
stock  farm  near  White  Bear  lake,  in  this 
state.  The  swine,  sheep,  and  poultry  there- 
on were  of  the  best  varieties,  and  there  was 
a  herd  of  pure-bred  Bolstein-Friesian  cat- 
tle. He  employed  Von  Heyne,  the  plaintiff, 
to  work  for  him  on  this  farm.  The  parties 
entered  into  a  written  agreement  on  the  1st 
day  of  November,  by  the  terms  of  which  the 
plaintiff  agreed  to  "faithfully  and  diligently 


serve  the  said  party  of  the  first  part  [de- 
fendant] on  the  South  Side  farm,  near  White 
Bear  lake,  Minnesota,  and  at  and  about  the 
work  of  the  same,  for  a  term  of  one  year 
from  the  date  hereof;  and  that  the  said 
party  of  the  first  part  is  to  pay  the  said 
party  of  the  second  part  for  such  service 
one  half  the  net  profits  of  said  farm  during 
such  term."  Provision  was  therein  made  for 
taking  inventories,  and  a  method  for  ascor- 
taining  the  net  profits  during  the  year  of 
employment.  The  plaintiff  was  allowed  to 
draw  on  account  of  Us  share  of  the  pro- 
spective profits  $25  a  month,  out  of  which 
1^  was  to  pay  his  board;  and  there  were 
other  provisions,  of  no  particular  conse- 
quence here.  The  plaintiff  commenced  work 
immediately,    and    evidently    had    general 


Bual    ones,   the    variance    is   not   material. 
Ridgway  v.  Hungerford  Market  Co.  *upra. 

in.  The  modern  or  American  doctrine. 


?; 


a.  Generally. 

The  ancient  rule,  that  a  servant  or  em- 
iloyee  who  is  discharged  for  good  cause  for- 
'eits  his  right  to  compensation  for  services 
rendered,  has  been  quite  largely  superseded 
by  the  American  rule  that,  although  an  em- 
ployer may  have  good  cause  to  turn  off  an 
employee,  yet,  if  the  employee  has  faith- 
fully discharged  his  duties  up  to  the  time 
that  the  cause  of  the  discharge  arises,  he 
can  claim  compensation  for  the  services  actu- 
ally rendered.  Eaken  v.  Harrison,  4  M'Cord, 
L.  249;  Hoffmann  v.  World's  Columbian  Ex- 
position, 56  ni.  App.  290;  Lambert  v.  King, 
12  La.  Ann.  662;  Lawrence  v.  Gullifer,  38 
Me.  532;  Hariston  v.  Sale,  6  Smedes  &  M. 
634;  Jones  v.  Jones,  2  Swan,  605;  Children 
of  Israel  v.  Peres,  2  «Joldw.  620;  Shuts  v. 
McVitie  (Tex.  Civ.  App.)  72  S.  W.  433;  Hil- 
debrand  v.  American  J^'ine  Art  iCo.  109  Wis. 
171,  53  L.R.A.  826,  85  N.  W.  268. 

While  a  person  who  has  contracted  to 
render  services  loses  all  rights  under  the 
contract  by  a  failure  to  perform  on  his  part, 

giving  the  other  party  the  right  to  prevent 
is  future  action  under  it,  he  has  a  right  to 
just  compensation  for  services  actually  ren- 
dered. Foster  v.  Watson,  16  B.  Mon.  377; 
.^tna  L.  Ins.  Co.  v.  Nexsen,  84  Ind.  347,  43 
Am.  Rep.  91;  Hildebrand  v.  American  Fine 
Art  Co.  supra. 

And,  within  this  rule,  he  is  entitled  to  the 
value  of  his  services  to  the  day  of  his  dis- 
charge, though  he  is  discharged  for  cause. 
McWilliams  t.  Elder,  52  La.  Ann.  995,  27 
So.  362. 

Subject  to  a  right  of  recoupment  for  dam- 
ages in  case  of  a  rightful  discharge.  Hilde- 
brand V.  American  Fine  Art  Co.  supra. 

Cases  of  this  class  confine  the  rule  deny- 
ing any  recovery  to  the  employee  to  cases 
in  which  the  employee,  under  an  entire  con- 
tract, wrongfully  terminates  it,  but  do  not 
•pply  U  to  cases  ia  which  the  contract  of 
6UR,A,{ffJS.) 


employment  has  been  terminated  by  the  em- 
ployer for  cause.     Ibid. 

It  is  only  where  the  laborer  intentionally 
and  wilfully  conducts  himself  in  such  a 
manner  as  to  render  it  necessary  that  he  be 
discharged  that  he  is  required  to  forfeit 
his  whole  compensation,  or  pay  other  dam- 
ages than  the  loss  of  his  agreed  compensa- 
tion.   Lawrence  v.  Gullifer,  38  Me.  632. 

The  theory  is  that,  where  an  employer 
reaps  the  total  value  of  services  rendered  by 
an  employee,  and  circumstances  occur,  not 
immediately  connected  with  the  contract  of 
service,  which  render  the  discharge  of  the 
employee  necessary  or  justifiable,  and  he  is 
accordingly  discharged,  the  employee  is  en- 
titled to  compensation  for  services  rendered 
so  far  as  they  are  beneficial  to  the  em- 
ployer. Byrd  v.  Boyd,  4  M'Cord,  L.  246,  17 
Am.  Dec.  740. 

Thus,  one  who  discharges  an  employee 
from  his  service  for  want  of  competent  skill 
in  the  business  he  undertakes  will  be  liable 
to  him  in  compensation  for  the  benefits  he 
has  received.    Sugg  v.  Blow,  17  Mo.  850. 

And  where  an  employee,  under  an  agree- 
ment by  which  he  was  to  be  given  constant 
and  steady  employment,  was  first  laid  off 
and  afterwards  discharged  from  the  serv- 
ice, he  is  entitled  to  recover,  where  the  em- 
ployment was  not  for  any  definite  period, 
to  the  extent  of  the  amount  of  his  wages 
during  the  time  he  was  laid  off.  Tilford  v. 
Fairfield  Mfg.  Co.  72  Iowa,  60,  83  N.  W.  364. 

So,  where  a  contract  of  employment  is 
terminated  by  reason  of  ill  feeling  between 
the  parties,  with  fault  on  both  sides,  the 
employee  should  be  allowed  to  recover  the 
amount  actually  earned  by  him,  and  de- 
mands of  both  parties  for  damages  should 
be  rejected.  Braun  v.  Weill,  111  La.  973,  80 
So.  87. 

Nor  does  one  who  enters  into  a  contract 
to  perform  certain  labor,  and  agrees  that 
the  party  may  discharge  him  in  case  of 
drunkenness  and  neglect  of  work;  and  who 
is  discharged  for  such  offenses, — thereby  for- 
feit what  he  has  earned  according  to  the 
contract  price  up  to  the  time  of  his  dis- 
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eharge.  On  July  17,  1901,  the  agreement 
was  extended  in  writing  so  that  it  became 
an  entire  contract  for  the  entire  term  of 
twenty-three,  instead  of  twelve,  months. 
Soon  after  the  original  agreement  was  en- 
tered into,  the  defendant  went  to  California, 
returning  to  the  farm  in  the  month  of  April 
following.  About  the  middle  of  September, 
1901,  the  defendant  again  went  to  Califor- 
nia. No  difficulty  seems  to  have  arisen  be- 
tween the  parties  until  December,  1901.  Out- 
side of  the  department  of  dairying  and  the 
development  of  stock,  the  plaintiff  appears 
to  have  been  an  unsuccessful  farmer,  but  in 
matters  pertaining  to  the  cattle  he  was  re- 
markably capable.  In  accordance  with  rules 
adopted  by  breeders  of  Holstein-Friesian  cat- 
tle, he  caused  tests  to  be  made  of  individual 


members  of  the  herd,  through  which  several 
cows  attained  what  is  known  as  "advanced 
registry"  rank,  winning  a  number  of  prizes. 
In  November,  Canary,  one  of  the  cows,  made 
a  record,  under  this  test,  which  placed  her 
at  the  head  of  her  class,  where  she  remained 
for  several  months.  In  December,  Mercedes, 
another  oow,  made  a  record  which  surpassed 
anything  iK'evioualy  made  in  the  world. 
Other  high  records  were  made,  but  the  two 
we  have  mentioned  were  the  most  noticeable. 
The  cow  Canary  had  been  inventoried  when 
the  agreement  was  made  at  $135.  She  was 
afterwards  sold  for  $600,  and  to  this  sale 
allusion  will  be  made  later.  The  cow  Mer- 
cedes, inventoried  at  $200,  was  finally  sold 
for  $2,500,  and  this  sale  will  be  specially 
referred   to    hereinafter.     The    progei^   of 


charge.  Mallonee  v.  Duff,  72  Md.  283,  19 
AtL  708. 

And  where  an  employee  represented  him- 
self to  be  a  practical,  skilful,  and  experi; 
enoed  farmer,  and  his  employer,  relying  up- 
on and  believing  such  representations,  en- 
gaged his  services  for  a  specified  time  to 
conduct  his  farm,  and  such  representations 
proved  to  be  untrue,  and  the  employer  after- 
wards discharged  the  employee,  the  mis- 
representations do  not  prevent  the  employee 
from  suing  to  recover  the  reasonable  value 
of  the  services  rendered  by  him  to  his  em- 
ployer.   Anstee  v.  Ober,  26  Mo.  App.  665. 

Nor,  if  an  employee  rightfully  discharged 
performed  services  in  the  line  of  his  em- 
ployment and  in  the  manner  contemplated 
by  the  contract,  does  the  fact  that  no  money 
was  earned  for  his  employers  by  his  labor 
prevent  him  from  recovering  from  them  the 
rail  value  of  the  services,  less  the  dam- 
ages occasioned  by  his  breach  of  the  con- 
tract. Shute  V.  MeVitie  (Tex.  dv.  App.) 
72  S.  W.  433. 

So,  the  Louisiana  statutory  provision  that 
a  laborer  may  leave  his  employer,  or  an 
employer  may  discharge  his  laborer,  for  good 
cause  before  the  expiration  of  the  term  of 
service,  pronounces  no  forfeiture  against  a 
party  giving  the  other  just  cause  of  com- 
plaint, and  does  not  prevent  the  laborer  dis- 
charged by  his  employer  tor  good  cause  be- 
fore the  expiration  of  his  term  of  service 
from  recovering  his  wages  up  to  the  time  of 
his  discharge.  Nolan  v.  Danka,  1  Rob.  (La.) 
332. 

But  where  a  contract  of  employment  pro- 
vides for  payment  at  the  end  of  the  time 
of  service,  and  that  the  time  of  payment 
shall  not  be  changed  in  case  of  breach  or 
nonfulfllment  of  the  contract,  if  the  em- 
ployee ia  discharged  for  cause  he  cannot 
maintain  any  action  for  services,  either  up- 
on the  contract  or  upon  a  quantum  merutt, 
until  the  expiration  of  the  contract  period. 
Knutaon  v.  Knapp,  36  Wis.  86. 

b.  Dischaige  under  void  contract  of  employ- 
ment. 

Where  a  contract  is  entered  into  for  the 
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Serformance  of  services,  which  ia  void  us- 
er the  statute  of  frauds,  and  services  are 
Serformed  thereunder,  and  the  employee  is 
iscliarged  before  the  time  named  in  the 
contract,  the  law  will  raise  an  implied  con- 
tract that  the  employee  shall  receive  for 
such  services  what  they  are  reasonably 
worth  to  the  person  for  whom  they  are  ren- 
dered. William  Butcher  Steel  Works  v.  At- 
kinson, 68  m.  421,  18  Am.  Rep.  560;  Bethel 
V.  A.  Booth  &  Co.  116  Ey.  145,  72  S.  W. 
803. 

And  in  such  ease  the  employee  may  re- 
cover for  services  rendered  upon  a  quantum 
meruit.  Cadman  v.  Markle,  76  MiclL  448,  6 
L.R.A.  707,  43  N.  W.  316. 

And  the  market  value  of  services  rendered 
under  a  contract  void  under  the  statute  of 
frauds  is  admissible  in  evidence  in  an  ac- 
tion upon  a  quantum  merUit  for  services, 
where  the  contract  price  is  in  dispute. 
Moore  v.  Capewell  Iron  Nail  Co.  76  Mich. 
606,  43  N.  W.  644. 

On  this  subject,  see  also  Spinney  ▼.  Hill, 
81  Minn.  316,  84  N.  W.  116;  William  Butcher 
Steel  Works  v.  Atkinson,  aupraj  Schanzen-  ' 
bach   V.   Broughy,  68   IlL   App.    626,    tntra^ 
ni.,  d. 

«.  Method  of  recovery. 

The  general  rule  is  that  when  an  em- 
ployer, upon  sufficient  cause,  puts  an  end  to 
a  contract  of  employment  and  discharge* 
the  employee  from  his  service,  the  employee 
may  recover  upon  a  quantum  meruit  the 
value  of  the  services  rendered  anterior  to 
his  discharge.  Children  of  Israel  v.  Feres,  2 
Coldw.  620;  Massey  v.  Taylor,  6  Coldw.  447, 
98  Am.  Dec.  420;  Jones  v.  Jones,  2  Swan, 
606;  Foster  v.  Watson,  16  B.  Mon.  377; 
William  Butcher  Steel  Works  v.  Atkinson 
and  Schanzenbach  v.  Brough,  aupra;  Ad- 
man V.  Markle,  76  Mich.  448,  6  L.B.A.  707, 
43  N.  W.  316. 

And  it  has  been  held  that  when  aa  em- 
ployee has  entered  upon  the  service  of  his 
employer  under  a  special  oontract,  and  hat 
performed  work  which  has  been  accepted, 
but  has  not  eompleted  the  servioes,  «M  Jui* 
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these  two  cows  {ncreased  in  yalue  to  % 
surprising  d«gree,  and  all  of  the  cattle 
seemed  to  have  obtained  high  rank  with 
breeders  all  over  the  United  States.  In 
February,  1902,  defendant  hastily  returned 
from  California,  and  after  a  week's  investi- 
gation of  affairs  at  the  farm,  peremptorily 
dismifised  the  plaintiff.  This  led  to  the 
bringing  of  this  action  by  the  latter.  It 
is  somewhat  difficult,  from  the  complaint,  to 
determine  whether  plaintiff  therein  consid- 
ered the  contract  as  rescinded  by  the  dis- 
charge, and  sought  to  recover  the  value  of 
his  services  upon  quantum  meruit  or  treated 
it  as  still  in  force,  in  so  far  as  his  right 
to  recover  his  share  of  the  profits  was  con- 
cerned. He  alleged  defendant  to  be  indebt- 
ed to  him  on  account  of  services  rendered  up 


to  the  time  he  waa  discharged  in  the  sum 
of  $6,000,  less  $306.64,  which  he  admitted 
he  had  received  and  been  paid.  The  answer 
alleged  that  the  plaintiff  was  tmfaithful, 
disobedient,  untrvithful,  and  dishonorable, 
and  had  persistently  refused  to  comply  with 
defendant's  reasonable  and  proper  instruc- 
tions and  orders  in  the  course  of  and  in 
relation  to  bis  employment.  The  answer 
went  further,  and  set  out  in  detail  a  number 
of  matters  concerning  which  the  plaintiff 
had  been  unfaithful,  had  disobeyed  instrue* 
tions,  and  had  deified  defendant  while  in 
his  employment.  Among  the6«  details  were 
the  allegations  that  plaintiff  had  collected 
and  received  money  belonging  to  defendant 
whilo  upon  the  farm,  for  which  he  had 
failed  to  account  or  give  credit,  and  also 


himself  committed  a  breach  of  the  contract, 
for  which  he  has  been  discharged,  he  cannot 
recover  on  the  express  contract,  but  can 
sue  only  upon  a  quantum  meruit  and  re- 
cover the  amount  which  the  employer  has 
been  benefited  upon  his  implied  promise  to 
pay  the  value  of  what  he  received.  Fulton 
v.  Heffelfinger,  23  Ind.  App.  104,  54  N.  E. 
1079;  Anstee  v.  Ober,  26  Mo.  App.  685; 
Hunter  v.  Litterer,  1  Bast.  168;  Massey  v. 
Taylor,  6  Coldw.  447,  98  Am.  Dec.  429. 

The  rule  has  been  asserted,  however,  that 
an  employee  under  special  contract,  who  is 
justifiably  discharged  for  refusal  to  perform 
nis  part  of  the  agreement,  cannot  recover 
against  his  employer  upon  a  quantum  mer- 
uit.   PuUen  V.  Green,  75  N.  C.  215. 

And  that  a  person  who  has  been  right- 
fully discharged  must  sue  to  recover  for 
services  rendered  upon  the  contract,  or  for 
damages,  and  not  upon  a  quantum  meruit, 
though  his  recovery  must  be  upon  that 
basis;  it  being  presumed  that  he  earned  and 
is  entitled  to  the  contract  rate  for  the  time 
his  services  continued  until  the  contrary  is 
shown  by  evidence  to  sustain  a  properly 
pleaded  counterclaim.  Hildebrand  v.  Amer- 
ican Fine  Art  Co.  109  Wis.  171,  63  L.R.A. 
826,  85  N.  W.  268. 

And  it  has  been  held  that,  where  a  per- 
son was  employed  as  business  manager  of 
a  female  school  for  a  term  of  fifteen  years 
for  a  compensation  of  one  third  of  the  prof- 
its arising  from  the  running  of  the  school, 
and,  after  service  was  rendered  for  a  part  of 
the  contract  period,  the  employer  refused  to 
continue  the  employee  in  his  old  position; 
but  he  continued  to  perform  some  of  the  du- 
ties until  ft  later  date,  when  he  was  dis- 
charged, and  was  refused  permission  to  con- 
tinue in  the  performance  of  snch  duties, — he 
is  entitled  in  an  action  for  damages  to  re- 
cover under  the  contract  up  to  the  time 
when  the  employer  refused  to  continue  him 
in  his  old  position,  and  to  recover  upon  a 
quantum  meruit  from  then  until  discharged 
and  refused  permission  to  continue.  Glas- 
gow V.  Hood  (Tenn.  Ch.  App.)  57  S.  W.  162. 
SL.R.A.(N&)  84 


i.  Amount  recoverable. 

The  amount  recoverable  in  an  action  foi 
part  performance  of  a  contract  of  employ- 
ment, where  the  employee  was  rightfully 
discharged,  is  prima  facie  the  contract  rate 
for  services  rendered  up  to  the  time  of  the 
discharge;  and  this  will  prevail  in  the  ab- 
sence of  a  claim  for  damages  properly  plead- 
ed and  established  at  the  trial.  Hildebrand 
v.  American  Fine  Art  Co.  lupra;  FoUiott  ▼. 
Hunt,  21  111.  654;  Shute  v.  McVitie  (Tex. 
Civ.  App.)  72  8.  W.  433. 

Thus,  where  a  person  was  employed  as  an 
overseer  under  a  contract  by  which  he  was 
to  receive  a  portion  of  the  proceeds  of  the 
crop  as  compensation  for  his  services;  and 
he  was  dismissed  before  the  expiration  of 
the  contract  period  on  sufficient  grounds, — 
in  estimating  the  value  of  his  services  in  as- 
certaining the  amount  of  the  recovery,  ref- 
erence should  be  had  to  the  probable  amount 
which  he  would  have  received  had  there  been 
no  violation  of  the  contract,  and  the  prob- 
able receipts  of  the  employer  had  the  em- 
ployee discharged  his  duty  in  every  respect. 
Lambert  v.  King,  12  La.  Ann.  662. 

So,  where  a  person  employing  a  traveling 
salesman  for  an  indefinite  time  recalls  him, 
but  the  circumstances  of  the  recall  are  not 
such  as  to  show  his  intention  to  terminate 
the  contract  between  them,  the  salesman  ik 
entitled  to  recover  for  the  reasonable  val- 
ue of  the  time  lost  by  him  between  the  date 
of  his  recall  and  the  time  when  he  should, 
as  a  reasonable  man,  have  understood  that 
his  services  were  dispensed  with.  Louisville 
Soap  Oo.  ▼.  Vance,  22  Ky.  L.  Rep.  847,  68 
8.  W.  985. 

And  where  one  person  was  employed  by 
another  as  agent  under  a  contract  giving 
the  latter  the  right  to  discharge  the  former 
without  cause;  and  the  commencement  of 
the  services  was  postponed  indefinitely, — he 
is  entitled  to  recover  sums  of  money  ex- 
pended, and  compensation  for  time  neces- 
sarily employed  m  making  preparations  to 
begin  work.  Courier-Journal  Co.  v.  Millen, 
20  Ky.  L.  Rep.  1811,  50  S.  W.  46. 

So,  it  haa  been  held  that  while,  under  tb* 
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that  he  had  in  several  instances  appropriat- 
ed defandant's  property  to  the  payment  of 
his  own  debts,  without  accounting  or  giving 
credit  for  the  same.  In  brief,  ift  attempted 
to  justify  the  dismissal  upon  the  ground  of 
unfaithfulness,  and  also  of  disobedience  of 
the  reasonable  orders  of  the  defendant  in 
reference  to  his  employment.  Based  upon 
the  all^;ed  appropriation  of  money  to  plain- 
tiflfs  use,  and  of  defendant's  property  to  the 
payment  of  his  personal  debts,  defendant 
oounterclaimed  in  an  amount  exceeding 
$800.  The  plaintiff  duly  replied,  and  the 
case  was  brought  to  trial  before  a  jury. 
At  the  trial  it  was  shown  (and  the  plaintiff 
did  not  really  attempt  to  controvert  it)  that 
he  had  received  about  $400  on  account  of 
the  provision  in  the  agreement  under  which 


he  was  permitted  to  draw  $25  a  month,  and 
that  he  had  received  in  addition  to  this 
nearly  $600;  a  part  being  moneys  used  by 
him  without  credit  to  defendant,  and  a  part 
in  property  belonging  to  the  latter  which 
plaintiff  had  appropriated  to  the  payment 
of  his  own  debts-;  the  total  being  $973.5«. 
The  jury  found  a  verdict  for  plaintiff,  by 
which  it  seems  that  they  estimated  the  value 
of  his  services  fbr  sixteen  months  at  $5,000, 
from  which  they  deducted  thp  admitted  in- 
debtednass  of  $973.56,  returning  a  verdict 
for  the  exitct  difference.  Defendant's  coun- 
sel then  made  the  alternative  motion  for 
judgment  notwithstanding  the  verdict,  or, 
in  case  that  was  denied,  for  a  new  trial. 
The  court  below  denied  the  motion  as  a 
whole,  but  reduced  the  verdict,  fixing  the 


statute  of  frauds,  no  action  can  be  main- 
tained on  an  oral  agreement  for  services  not 
to  be  performed  within  one  year,  such  an 
agreement  controls  the  rights  and  remedies 
of  the  parties  with  respect  to  what  has  been 
done,  and  fixes  the  value  of  services  ren- 
dered under  it  when  the  person  rendering 
the  services  is  discharged  after  part  per- 
formance without  default  on  his  part.  Spin- 
ney V.  Hill,  81  Minn.  316,  84  N.  W.  116. 

But  the  contrary  rule,  that  a  contract  for 
services  under  the  statute  of  frauds,  under 
which  services  were  rendered  and  the  em- 
ployee was  afterwards  discharged  without 
cause,  does  not  furnish  the  measure  of  re- 
covery by  the  employee  in  an  action  for 
the  breacl  of  contract;  he  may,  upon  quan- 
tum meruit  counts,  recover  what  the  serv- 
ices performed  by  him,  and  the  expenses  in- 
curred, were  reasonably  worth, — has  also 
been  asserted.  William  Butcher  Steel  Works 
y.  Atkinson,  68  111.  421,  18  Am.  Rep.  660; 
Schanzenbach  v.  Brough,  68  111.  App.  626. 

In  the  above  case  Folliott  v.  Hunt,  21  111. 
664,  tupra,  was  distinguished  upon  the 
ground  that  in  that  case  the  statute  of 
frauds  was  not  relied  upon  as  a  defense,  and 
the  contract  was  not  one  rendered  void  un- 
der it. 

And  the  rule  has  been  asserted  that  a 
discharged  employee  suing  upon  a  quantum 
meruit  for  services  rendered  cannot,  in  any 
event,  recover  a  greater  amount  than  would 
have  been  allowed  by  the  terms  of  the  con- 
tract. Glasgow  V.  Hood  (Tenn.  Ch.  App.) 
67  S.  W.  162;  Massey  v.  Taylor,  5  Coldw. 
447,  98  Am.  Dec.  429;  Shute  v.  McVitie 
(Tex.  Civ.  App.)  72  S.  W.  429. 

Nor  can  a  discharged  employee  recover 
commissions  under  his  contract  for  services 
rendered  before  his  dismissal,  which  were 
not  stated  or  named  in  the  complaint,  though 
they  were  stated  in  his  bill  of  particulars. 
Lee  V.  Flint,  Daily  Reg.  Dec.  29,  1884,  3 
Brightly  N.  Y.  Dig.  4916. 

^d  the  character  of  the  wrong  com- 
plained of  by  ah  employer,  and  the  incon- 
venience to  which  he  has  been  subjected  in 
filling  the  place  of  a  discharged  overseer,  are 
to  be  taken  into  consideration  in  an  action 
6I*R.A.(N£.) 


brought  by  the  overseer  for  his  wages,  where 
he  has  been  discharged  for  good  cause.  Tay- 
lor V.  Faterson,  9  I^.  Ann.  251. 

Though  a  discharged  employee  is  entitled 
to  wages  for  the  time  he  has  served,  he  is 
liable  for  damages  which  may  have  resulted 
from  his  wrongful  acts,  and  these  damages 
may  be  deducted  from  his  wages.     Ibid. 

And  an  employer  who  discharged  an  em- 
ployee for  cause  may  recoup  in  an  action  by 
the  employee  to  recover  for  services  actually 
rendered  such  damages  as  he  is  legally  en- 
titled to  by  reason  of  the  facts  which  ren- 
dered the  discharge  justifiable.  Hildebrand 
V.  AjBsrican  Pine  Art  Co.  109  Wis.  171,  63 
LJI.A.  826,  85  N.  W.  268;  Newman  v.  Rea- 
gan, 66  Ga.  512. 

Thus,  an  employee  who,  by  his  dishonest 
practices,  compels  his  employer  to  discharge 
him,  is  to  be  treated  as  having  voluntarily 
refused  to  comply  with  his  contract,  and  is 
liable  in  damages  to  his  employer  for  breach 
of  the  contract.  Fnqua  v.  Massie,  95  Kj. 
387,  26  8.  W.  876. 

And  where  two  persons  enter  into  a  con- 
tract by  which  one  leases  his  tobacco  factory 
to  the  other,  putting  in  his  services  to  assist 
in  the  purchase  and  putting  up  of  the  to- 
bacco, and  to  have  one-half  interest  in  the 
commissions  after  paying  expenses,  and 
afterwards  violates  his  contract  by  such 
fraudulent  conduct  as  to  compel  the  other 
to  discharge  him,  an  action  for  such  dis- 
charge can  be  maintained,  if  at  all,  only 
for  the  use  of  the  building  and  the  value  of 
the  services  rendered,  less  the  damages  sus- 
tained by  the  breach  of  the  contract,  con- 
sisting of  such  fraudulent  conduct.    Ibid. 

So,  a  statute  attempting  to  make  a  cor- 
poration, on  the  discharge  of  an  employee, 
pay  the  whole  amount  of  his  stipulated 
wages  up  to  that  date,  although  by  fail- 
ure to  perform  his  contract  he  has  damaged 
the  corporation,  is  unconstitutional,  as  tak- 
ing property  from  the  corporation  without 
due  process  of  law.  Leep  v.  St.  Louis,  L 
M.  &,  a.  R.  Co.  58  Ark.  407,  23  L.R.A.  264, 
41  Am.  St.  Rep.  109,  25  S.  W.  76. 

But  the  recovery  by  an  employee  dis- 
charged for  good  cause,  of  pay  for  services 
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plaintiff'*  services  at  $3,000,  and  deducting 
therefrom  the  amount  of  the  admitted  in- 
debtedness before  mentioned.  Tlie  plaintiff 
accepted  this  reduction,  in  writing,  and  the 
defendant  then  appealed  from  the  order. 

We  shall  assume,  for  the  piifposes  of  this 
ease,  as  did  counsel  for  the  respective  par- 
ties, that  plaintiff's  complaint  treated  the 
contract  as  having  'been  rescinded  by  the  dis'- 
oharge,  and  that  this  action  was  brought  to 
recover  upon  quantum  meruit.  We  shall  al> 
so  assume  (what  seems  to  be  admitted,  and 
of  which  there  can  be  no  doubt)  that  inter 
M  the  relation  of  master  and  servant  was 
created  by  this  contract,  end,  as  a  necessary 
result,  that  in  all  matters  pertaining  to  the 
management  of  the  farm,  including  the  sale 
of  cattle,  the  defendant,  was  the  master,  and 


the  plaintiff  his  servant.  With  these  un- 
disputed facts,  the  law  applicable  to  the 
case  is  not  in  controversy,  except  in  one 
particular,  to  be  considered  later.  The  facts 
which  preceded  and  led  up  to  the  discharge 
were  not  in  dispute  between  the  parties. 

Ooncededly,  the  relation  of  master  and 
servant  which  existed  between  these  parties 
cast  certain  duties  upon  the  plaintiff,  as  the 
servant,  which  he  was  bound  to  fulfil  and 
discharge;  and  the  principal  one  was  that 
of  obedience  to  all  reasonable  orders  of  the 
defendant,  the  master,  not  inconsistent  with 
the  contract.  Disobedience  of  reasonable  or- 
ders is  a  violation  of  law  which  justifies 
a  rescission  by  the  master  of  the  contract 
of  employment,  and  the  peremptory  dis- 
charge of  the    servant.     Jerome   v.   Queen 


actually  rendered,  ia  not  subject  to  reduc- 
tion on  account  of  damages  occasioned  to 
the  employer  by  his  being  obliged  to  employ 
another  in  the  discharged  employee's  place 
at  higher  wages.  Lawrence  v.  Gullifer,  38 
Me.  632. 

And,  where  an  employee  is  discharged  by 
his  employer  upon  the  ground  of  negligence 
in  the  performance  of  his  duty,  the  loss  suf- 
fered by  his  employer  from  such  negligence 
is  immaterial;  and  the  employer  should  not 
be  required  to  set  out  the  same  in  a  bill 
of  particulars  required  of  him  in  an  action 
b^  the  employee  for  an  alleged  wrongful 
discharge.  Reichardt  v.  Plant,  98  N.  Y.  Supp. 
196. 

The  value  of  services  of  a  clerk,  who  has 
been  rightfully  discharged  bv  his  employer, 
is  a  question  of  fact  within  the  exclusive 
province  of  the  jury,  in  an  action  by  the 
clerk  to  recover  for  services  actually  ren- 
dered before  the  discharge.  Massey  t.  Tay- 
lor, 6  Coldw.  447,  98  Am.  Dec.  429. 

rV.  Rights  with  reference  to  contract  period 
after  discharge. 

An  employee  rightfully  discharged  for  in- 
competency, misconduct,  or  otherwise  for- 
feits the  balance  of  his  pay  which  might 
have,  been  due  him  by  the  fulfilment  of  the 
balance  of  his  contract.  Huntingdon  v. 
ClaflRn,  38  N.  Y.  182;  Hitchens  v.  School 
Dist.  No.  180  (Del.)  62  Atl.  897;  Newman 
T.  Reagan,  65  Ga.  512;  DuQuoin  Star  Coal 
Min.  C.O.  V.  Thorwell,  3  HI.  App.  394;  Penis- 
ton  V.  John  Y.  Huber  Co.  196  Pa.  580,  46  Atl. 
934;  (Children  of  Israel  v.  Peres,  2  Coldw. 
620;  Leatherberry  v.  Odell,  7  Fed.  641. 

Faithful  services  is  a  condition  precedent 
to  the  right  of  a  servant  to  recover  wages, 
and  misconduct  inconsistent  with  the  rela- 
tion of  master  and  servant  justifies  the  mas- 
ter in  putting  an  end  to  the  contract  of  serv- 
ice; and  in  such  case  the  servant  is  not  en- 
titled to  recover  the  balance  of  his  salary 
for  the  then  current  year  or  other  contract 
period,  or  to  set  it  off  in  an  action  by  his 
employer  against  him.  Singer  v.  M'Cormick, 
4  Watts  &  S.  265;  Matthews  v.  Park  Bros. 
rtLJt.A.(N.8.) 


146  Pa.  384,  23  Atl.  208;  PuUen  v.  Green,  76 
N.  C.  215. 

Nor  is  he  entitled  to  recover  his  full 
wages  for  the  full  term  of  his  employment, 
less  such  damages  as  his  employer  can 
prove  he  sustained  in  consequence  of  his  dis- 
obedience.    Matthews  v.  Park  Bros,  supra. 

Thus,  a  person  employing  another  as  a 
traveling  salesman  for  an  indefinite  time  has 
the  right  to  recall  him  and  is  not  liable  to 
him  for  commissions  he  would  have  had  but 
for  such  recall.  Louisville  Soap  Co.  v. 
Vance,  22  Ky.  L.  Rep.  847,  58  8.  W.  985! 

And  the  condition  on  which  the  right  to 
wages  of  an  employee  of  a  partnership  de- 
pends is  fidelity,  not  to  one,  but  to  every, 
member  of  the  firm;  and  where  a  bookkeep- 
er, under  direction  of  one  member  of 
his  employing  firm,  obliterates  an  entry 
upon  the  ledger,  without  the  knowl- 
edge or  consent  of  the  other,  in  a 
matter  which  the  party  ordering  the 
alteration  supposes  ha3  a  direct  bearing  up- 
on the  partnership  contract;  and  the  book- 
keeper IS  discharged  by  the  other  member 
therefor, — ^the  discharge  is  justified;  and  he 
is  not  entitled  to  recover  the  balance  of  his 
salary  for  the  then  current  year.  Singer  v. 
M'Cormick,  4  Watts  &  S.  265. 

So,  where  a  person  employed  by  another 
for  an  indefinite  period  in  consideration  of  a 
specified  price  per  month,  with  the  privilege 
of  occupying  a  room  while  he  remains  in 
the  employment,  is  discharged  and  after- 
wards ejected  from  the  room  without  un- 
necessary force,  if  an  action  for  damages  for 
thus  being  ejected  can  be  maintained  at  all, 
only  nommal  damages  can  be  recovered.  De 
Briar  v.  Mintum,  1  Cal.  450. 

And  where  a  contract  of  employment  pro- 
vides that  the  employer  shall  execute  a 
trust  for  certain  securities,  to  be  paid  to 
the  employee  on 'the  completion  of  bis  con- 
tract ;  and  that,  if  he  is  discharged  for  cause, 
such  securities  shall  be  returned  to  the  em- 
ployer, the  employee  has  no  interest  in  the 
securities  prior  to  the  completion  of  the 
contract  of  employment;  and,  on  being  dis- 
charged for  misconduct  before  the  expira- 
tion of  the  term  of  employment,  he  i«  not 
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City  Cycle  Co.  163  N.  Y.  351,  57  N.  E.  485; 
Penjgton  t.  John  Y.  Huber  Co.  196  Pa.  580, 
46  Atl.  934.  So,  if  the  orders  given  by  the 
defendant  were  reasonable,  under  the  cir- 
cumstances, the  discharge  was  in  accordance 
with  law,  and  was  justifiable.  If,  upon  the 
other  hand,  the  orders  were  unreasonable, 
the  discharge  was  contrary  to  law,  unjusti- 
fiable, and  would  not  protect  defendant  in 
an  action  brought  by  plaintiff  to  recover  the 
reasonable  value  of  his  services.  The  de- 
fendant, when  contracting  with  plaintiff,  did 
not  abdicate  his  right  to  manage  his  own 
business;  nor  did  he  surrender  his  position 
as  owner  of  the  farm  and  of  the  personal 
property  thereon.  He  still  retained  the 
right  to  control  hia  own  affairs  in  his  own 
way,  and  any  behavior  of  his  servant  in 
opposition  or  in  violation  of  his  reasonable 
orders  and  commands  amounted  to  insub- 
ordination, which  has  always  been  held  suffi- 
cient ground  for  the  distsharge  of  a  servant. 
The  agreement  being  an  entire  contract  for 
the  period  of  twenty-three  months,  the  plain- 
tiff, in  case  he  was  lawfully  discharged, 
could  recover  nothing  for  his  services. 
Huntington  v.  Clafiin,  10  Bosw.  262,  Af- 
firmed in  38  N.  Y.  182;  Allen  v.  Aylesworth, 
58  N.  J.  Eq.  349,  44  Atl.  178.  See  also 
Peterson  t.  Mayer,  46  Minn.  468,  13  L.R.A. 
72,  49  N.  W.  246;  McGrath  v.  Cannon,  55 
Miim.  457,  57  N.  W.  160.  The  consequences 
of  his  disobedience  and  insubordinatfmi  fol- 
lowed,  as  a  matter  of  law,  although  serious 
and  severe.  On  the  contrary,  if  he  was 
wrongfully  diseharged,  his  rig^t  to  reeovar 
is  unquestionable,  and  a  verdict  in  his  favor 
for  some  amount  could  be  sustained. 

This  brings  us  to  the  disputed  question 
of  law  in  the  case,  and  to  which  we  have 
alluded;    the   defendant's   counsel   claiming 


that  the  court  below  should  have  held,  on 
the  admitted  facts,  and  as  a  question  of 
law,  that  the  j^aintiff  was  rightfully  dis- 
charged, and  was  not  Mititled  to  any  com- 
pensation whatsoever  for  his  services.  This 
question  was  argued  at  length  in  the  court 
below,  as  it  has  been  here;  and,  if  defend- 
ant's counsel  are  right,  it  would  seem  to 
follow  that  the  defendant  was  entitled  to 
a  verdict  for  the  full  amount  of  his  counter- 
claim, as  alleged  and  (Mroved.  But  at  the 
trial  this  right  to  recover  upon  the  ooitnter- 
claim  was  waived  by  counsel,  except  as  to 
a  nominal  sum,  and  nothing  whatever  was 
claimed  at  the  argument  of  the  alternative 
motion  in  the  court  below.  And  the  counter- 
claim has  also  been  waived  upon  appeal. 
It  is  the  universal  rule,  frequently  formulat- 
ed in  this  court,  although  not  in  this  pre- 
cise language,  that  where  the  facts  are  not 
in  dispute  it  is  for  the  trial  court  to  deter- 
mine, and  on  appeal  for  this  court  to  decide, 
as  a  matter  of  law,  whether  these  facts  are 
sufficient  to  support  a  verdict  in  favor  of 
the  plaintiff,  or  to  justify  any  particular 
act, — such,  for  instance,  as  the  discharge  of 
a  servant  by  his  master,  and  if  they  are 
insufficient,  as  a  matter  of  law,  to  so  de- 
clare. A  statement  pertinent  to  this  par> 
ticular  case  is  well  put,  as  follows:  "Un- 
contradicted facts,  with  the  logical  deduo- 
tions  therefrom,  all  pointing  in  the  same 
direction,  present  a  question  of  law  for  the 
court,  and  not  a  question  of  fact  for  the 
jury.  .  .  .  Courts  will  not  permit  juries 
to  guess  or  speculate  when,  from  the  undis- 
puted evidence,  it  is  apparent  that  the  order 
of  the  master  was  reasonable,  and  that  the 
servant  was  guilty  of  insubordination."  Je- 
rome V.  Queen  City  Cycle  Co.  supra,  and  cases 
cited.    If,  then,  the  master's  orders  are  rea- 


entitled  to  recover  them.     Allen  v.  Ayles- 
worth, 68  N.  J.  Eq.  349,  44  Atl.  178. 

So,  where  a  man  was  employed  by  a  farm 
owner  at  a  stated  salary,  payable  monthly, 
to  manage  his  farm  and  superintend  the 
raising  of  a  crop  of  tobacco;  and  the  owner 
afterwards  discharged  the  employee  and  di- 
rected him  to  pursue  the  enterprise  no 
further;  but  the  employee  refused  to  aban- 
don the  crop,  and  continued  its  cultivation 
to  completion,  retaining  possession  of  the 
farm, — if  his  discharge  was  rightful  and 
final  there  was  no  breach  of  the  contract, 
and  he  can  recover  nothing  thereunder. 
Mudgett  V.  Texas  Tobacco  Growing  &  Mfg. 
Co.  (Tex.  Civ.  App.)  61  S.  W.  160. 

V.  Conclusion. 

All  that  need  be  said  by  way  of  con- 
clusion is  to  state  explicitly  the  two  op- 
posing rules  as  to  the  rights  and  remedies  of 
a  servant  discharged  for  good  cause.  The 
English  rule,  adopted  to  some  extent  in 
America,  denies  all  right  of  recovery  to  a 
eL.R.A.(NJS.) 


rightfully  discharged  servant  employed  un- 
der an  entire  contract,  on  the  theory  that, 
having  broken  the  contract,  he  can  claim  no 
rights  under  it;  and,  when  he  is  employed  un- 
der a  contract  which  is  divisible  into  weekly, 
monthly,  or  other  periodical  periods,  he  can 
recover  wages  only  for  such  periodical  peri- 
ods previous  to  the  discharge  during  which 
services  were  fully  performed,  and  for 
which  the  wages  were  due  at  the  time  of 
the  discharge.  The  American  view,  ddopted 
by  probably  a  majority,  though  by  no  means 
all,  of  the  American  courts,  repudiates  the 
English  view,  and  adopts  the  theory  that, 
inasmuch  as  the  employer  has  had  the  bene- 
fit of  the  employee's  work,  he  is  liable  to 
the  employee  for  the  reasonable  value  there- 
of up  to  the  time  of  discharge,  subject  to 
offset  for  damages  suffered  by  the  em- 
ployee's breach  of  contract  by  which  the  dis- 
charge was  rendered  necessary  or  justifiable. 
All  benefits  which  would  have  subsequently 
accrued  to  the  employee  under  the  contrail 
of  employment  but  for  the  discha^e,  how* 
ever,  are  thereby  forfeited.  V.'B.T^    • 
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Bonable  and  are  disobeyed,  even  if  they  seem 
harsh  and  severe,  it  is  improper  to  submit 
to  the  jury  the  question  of  the  master's 
right  to  discharge*  Again,  the  motives 
which  actuate  the  master  in  discharging  the 
servant  are  wholly  immaterial,  for  the  act 
is  justified  if  any  l^al  grounds  therefor  ex- 
isted at  the  time;  and  it  is  also  immaterial 
whether  the  grounds  were  known  to  the 
master,  or  not,  when  discharging  the  serv- 
ant. Nor  is  it  necessary  for  the  master  to 
assign  a  reason  for  the  discharge,  and, 
•hould  he  assign  one,  he  is  not  bound  by 
it;  nor  is  he  estopped  to  rely  upon  some 
other  or  different  reason  or  cause,  whether 
known  to  him  at  the  time  of  the  discharge 
or  not.  Wood,  Mast.  &  S.  ^  121;  20  Am. 
ft  Eng.  Enc.  Law,  2d  ed.  p.  33.  The  law 
is:  "The  servant  is  bound  to  obey  all  the 
master's  lawful  and  reasonable  commands, 
even  though  such  commands  may,  under  the 
circumstances,  Beem  harsh  and  severe.  .  . 
.  Tliis  is  required  not  only  by  the  contract, 
but  also  ...  by  sound  public  policy.  It 
is  no  excuse  for  disobeying  the  master's  or- 
ders that  such  disobedience  resulted  in  no 
loss  to  him;  nor  even  that  obedience  thereto 
would  have  involved  him  in  loss,  or  that 
such  disobedience  really  resulted  to  the  mas- 
ter's benefit.  It  is  not  a  question  of  profit 
or  loss,  or  of  results  at  all,  but  of  insub- 
ordination, which  is  inconsistent  with  the 
relation,  and  involves  a  breacb  of  the  im- 
plied conditions  of  the  contract."  Wood, 
Mast,  ft  S.  I  116. 

As  before  stated,  the  plaintiff,  while  a 
most  remarkable  success  as  a  stockman,  ap- 
pears to  have  been  incapaible  and  inefficient 
as  a  general  farmer.  While  the  profits  were 
enormous  on  the  stock,— especially  upon  the 
cattle, — it  se«ms  that  there  was  very  large 
loss,  taking  the  farm  as  a  whole,  for  it  was 
shown,  without  contradiction  by  the  plain- 
tiff, that  the  entire  profits  for  the  sixteen 
months  were  but  $1,661.50.  But,  as  we  re- 
gard the  case,  this  is  of  no  materialiiy. 

We  have  examined  the  long  record  with 
great  care,  with  a  strong  inclination  to  af- 
firm the  order  appealed  from,  if  possible. 
But  the  conclusion  is  that  the  undisputed 
testimony  of  such  a  clear  and  cogent  char- 
acter in  respect  to  plaintiff's  disobedience 
in  matters  relating  to  the  employment,  and 
as  to  his  conduct  otherwise,  that  it  lAust 
be  held,  as  a  matter  of  law,  that  the  orders 
and  commands  of  the  defendant,  as  master, 
were  reasonable,  and  should  have  been 
obeyed;  that  the  plaintiff,  as  a  servant,  with 
a  persistence  amounting  to  perversity,  or 
something  more,  disregarded  and  disobeyed 
the  master;  that  he  defied  his  authority, 
and  otherwise  misbehaved;  and,  as  a  result, 
that  his  discharge,  although  the  conse- 
quences are  very  serious  to  him,  was  abso- 
6L.R-A.(NjS.)   • 


lutely  and  unqualifiedly  justified.  Perhaps 
the  plaintiff,  notwithstanding  his  disobedi- 
ence, was  entitled  to  more  consideration 
than  he  received  at  defendant's  hands;  but 
we  have  found  it  impossible  to  conclude  that 
there  was  any  question  of  fact  in  relation  to 
the  reasonableness  of  the  orders  or  the  dis- 
missal to  be  submitted  to  the  jury.  Taking 
the  circumstances  and  all  the  facts  known 
to  the  defendant  when  he  discharged  the 
plaintiff,  and  those  then  unknown,  but  which 
were  properly  in  evidence  at  the  trial,  there 
can  be  no  other  or  different  conclusion,  and 
the  trial  court  should  have  so  held. 

Taking  up  in  detail  the  facts  in  evidence 
which  were  known  to  defendant  when  he 
discharged  the  plaintiff,  separately  from 
those  which  were  unknown,  but  which  sub- 
sequently came  to  his  knowledge,  it  may  be 
stated  that  it  was  conclusively  shown  that 
the  plaintiff  refused  to  obey  the  defendant's 
reasonable  instructions  respecting  the  sale 
of  the  cow  Oanary.  The  defradant  learned 
while  in  California  that  two  parties,  Matti- 
son  and  Daggett,  each  claimed  to  have  pur- 
chased the  animal  from  plaintiff  (Mattison 
for  $600,  and  Daggett  for  $600).  De- 
fendant tlien  wrote  to  plaintiff  to  do  noth- 
ing about  either  sale  until  he  could  ascer- 
tain the  facts,  and  do  what  was  right  and 
just  betwem  the  parties.  This  waa  a  rea- 
sonable order,  obviously.  When  plaintiff 
wrote  that  Mattison  would  pay  $100  more 
than  Daggett,  he  was  immediately  advised 
that  the  latter  stood  ready  to  pay  $600, 
and  he  was  again  positively  told  that  the 
dispute  must  be  submitted  to  defendant.  He 
promptly  disobeyed,  and  delivered  the  cow 
to  Mattison.  This  was  a  flagrant  breach 
of  duty.  The  plaintiff's  disposition  concern- 
ing this  affair  is  best  indicated  by  the  reo* 
ord,  from  which  it  appears  that  when  upon 
the  witness  stand  he  was  asked  if  he 
thought  that  defendant  had  no  right  to  tell 
him  wha4:  to  do  in  this  matter. 

His  answer,  and  what  followed  in  imme- 
diate connection  therewith,  are  shown  by 
the  following  quotation: 

A.  He  [defendant]  didn't  have  any  right 
to  sell  the  cow  for  $500,  when  I  [plaintiff] 
could  get  $600  for  her;  certainly  not. 

Q.  So  your  position  was  that  you  had  a 
right  to  sell  the  cowT 

A.  Yes,  sir. 

Q.  And  that  Mr.  Tompkins  had  no  right 
to  interfere  T 

A.  No,  sir. 

Q.  And  that  you  were  boss  there  T 

A.  Well,  as  long  as  Mr.  Tompkins  was  in 
California,  evidently  I  was. 

Q.  And  you  didn't  intend  to  pay  any  at- 
tention to  his  instructions  when  they  dif- 
fered from  your  own  judgment! 
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A.  Well,  if  I  could  get  $100  more  for  the 
cow,  I  certainly  would  sell  it,  and  so  would 
anybody  else  with  common  sense.  Mr. 
Tompkins  says  he  runs  the  farm  for  pleas- 
ure, and  I  was  there  for  business.  That  is 
the  difference. 

But  is  is  claimed  that  this  transaction 
was  condoned.  It  appears  that  defendant, 
upon  learning  that  plaintiff  had  delivered 
the  cow  to  Mattison,  again  wrote  from  Cali- 
fornia, reprimanding  him  for  his  disobe- 
dience, and  demanding  that  in  the  future  his 
(defendant's)  orders  be  obeyed.  To  this  the 
plaintiff  replied  that  in  the  future  he  would 
do  as  directed,  and  thereupon  the  defendant 
advised  him  by  letter  that  his  answer  as 
to  his  future  conduct  was  satisfactory. 
There  is  very  much  doubt  as  to  whether, 
under  the  circumstances,  this  amounted  to 
a  condonation  of  the  prior  absolute  disre- 
gard of  the  defendant's  orders,  because 
many  things  concerning  this  transaction 
were  not  known  to  the  latter  at  the  time  of 
the  alleged  forgiveness.  However,  we  may 
treat  this  affair  as  having  been  condoned 
by  the  defendant,  and  pass  on  to  what  ll 
known  as  the  "McAdam  transaction,"  with 
the  remark  that  if  plaintiff  was  justified,  in 
any  case,  in  claiming  that  if  he  had  obeyed 
defendant's  instructions  he  would  have  sold 
the  animals  for  less  money  than  he  could 
obtain  himself  without  interference,  this 
fact  would  he  a  proper  matter  for  consid- 
eration when  ascertaining  the  plaintiff's 
share  of  the  profits.  A  sale  under  such  cir- 
cumstances would  not  preclude  plaintiff 
from  insisting  that  he  have  the  benefit  of 
the  figure  at  which  he  could  have  sold.  Mc- 
Adam rebided  in  New  York,  was  a  man  of 
large  means,  and  desirous  of  securing  the 
beet  herd  of  Holstein-Friesian  cattle  in  the 
United  States.  He  learned  of  tbe  wonderful 
record  made  by  the  cow  Mercedes,  and  im- 
mediately opened  a  correspondence  with 
plaintiff,  looking  to  the  purchase  of  quite 
a  number  of  animals  out  of  defendant's  herd, 
including  that  cow.  Almost  at  the  outset 
of  the  correspondence,  he  informed  plain- 
tiff that,  if  he  purchased  a  "bunch"  of  cat- 
tle, he  should  want  him  to  go  with  them 
to  the  New  York  farm, — in  what  capacity, 
was  not  stated.  Plaintiff  advised  defendant, 
who  was  still  in  California,  of  McAdam's 
proposition;  and  to  this  defendant  wrote 
that,  if  the  sale  was  made,  an  arrangement 
could  probably  be  made  through  which  the 
plaintiff  could  go  with  the  cattle.  At  the 
trial  the  letters  from  plaintiff  to  McAdam 
were  not  produced,  but  those  from  the  lat- 
ter to  the  former  were  introduced  in  evi- 
dence and  read.  It  was  plain  from  these 
letters  that  the  correspondence  very  soon 
developed  into  a  proposal  from  McAdam 
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that  the  plaintiff  go  into  i  pertners'hip  with 
him  in  the  stock  business  on  the  New  York 
farm,  and  the  proposition  was  favorably 
considered  by  plaintiff.  McAdam  was  ex- 
ceedingly anxious  to  secure  Mercedes,  and 
his  letters  had  special  reference  to  that  an- 
imal. In  one  h^  suggested  that,  if  plain- 
tiff would  agree  to  go  with  him,  selections 
could  be  made  from  the  defendant's  herd  to 
good  advantage,  because  "you  would  know 
just  what  to  buy  to  do  the  most  good."  In 
another,  speaking  of  the  prospective  part- 
nership, and  the  purchase  of  some  of  de- 
fendant's cattle,  he  wrote,  "My  plan  would 
be  only  to  buy  the  extra  good  ones;"  and, 
again,  if  an  arrangement  could  be  made  to 
secure  Mercedes,  "That  would  give  us  a 
good  start.  You  had  better  hold  onto  her 
until  we  get  this  matter  settled."  Again, 
writing  to  plaintiff  that  he  was  coming  to 
White  Bear  to  examine  the  cattle,  and  that 
it  could  then  be  decided  just  what  would 
be  done  between  them,  he  buid:  "Of  course, 
we  will  try  to  buy  them  as  cheap  as  pos- 
sible, and  you  will  keep  them  until  I  can 
get  there."  In  this  same  letter  he  spoke 
of  the  "new  firm," — evidently  referring  to 
the  contemplated  partnership.  Later  he 
wired  to  plaintiff:  "Will  see  you  1 3th. 
Hold  stock  until  I  o»me."  As  before  stated, 
what  plaintiff  wrote  to  McAdam  was  not 
disclosed  by  the  record;  but  it  is  safe  to 
say  that  nothing  was  written  by  him  which 
in  any  way  controverts  the  charge  that 
while  plaintiff  was  in  defendant's  employ, 
and  without  his  knowledge,  he  was  arran- 
ging an  immediate  partnership  with  Me- 
Adam,  and  that  the  "new"  firm  was  to  buy 
choice  cattle  from  defendant's  herd  as  cheap 
as  possible,  in  the  expectation  that  such  a 
purchase  would  give  that  firm  a  good  start 
and  considerable  advantage.  Now,  when  de- 
fendant discharged  the  plaintiff,  he  knew 
nothing  about  these  letters,  except  that  Mc- 
Adam was  negotiating  for  certain  cattle, 
and,  if  the  purchase  was  completed,  that 
he  wanted  plaintiff  to  go  with  him.  Cer- 
tainly he  did  not  know  that  a  partnership 
was  contemplated,  with  his  own  stock  as  a 
"good  start"  During  all  this  time  the  de- 
fendant was  positive  and  unequivocal  in  his 
orders,  by  letter  and  by  wire,  that  none  of 
the  high-record  cattle,  nor  any  of  their  prog- 
eny, be  sold  tmtil  he  had  agreed  thereto. 
If  an  offer  wae  made  by  any  person,  it  was 
to  be  submitted  to  the  defendant  by  wire 
or  mail,  as  plaintiff  thought  best.  He  was 
particularly  plain  and  specific  in  all  of  bis 
communications,— especially  all  concerning 
the  cow  Mercedes  aixl  her  offspring,  of  which 
there  were  two  or  three.  To  support  this 
assertion,  we  might  quote  from  the  letters 
written  by  defendant  to  plaintiff  on  this 
subject,  and  to  the   various   telegram*  ia 
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which  he  again  and  again  forbade  the  sale 
of  any  of  the  high-record  cattle  unless  h« 
was  consulted  with,  but  it  is  unnecessary. 
Even  when  the  plaintiff  wrote  defendant,  on 
February  4th,  that  McAdam  stood  ready  to 
pay  $2,500  for  Mercedes,  $1,500  for  her 
yearling  heifer,  $500  for  one  of  Canary's  off- 
spring, and  $300  for  her  calf  (a  total  of 
HfiOO),  "provided  I  go  with  the  cattle  on 
his  farm,"  the  defendant  immediately  re- 
plied: "I  do  not  want  you  to  sell  any  of 
those  high-record  cattle,  nor  any  of  their 
progeny,  until  I  have  agreed  to  the  same," 
and  closed  his  letter  by  saying:  "Follow  these 
insiauctions  exactly."  February  13th,  in 
spite  of  these  commands,  the  plaintiff  sold 
to  McAdam  19  of  these  high-^record  cattle, 
including  Mercedes  for  $2,  600,  her  heifer  for 
$500,  Canary's  young  calf  for  $225,  and  the 
other  for  $300, — a  total  of  $3,5£S.  Eight 
days  before  this  he  had  given  his  opinion 
in  a  letter  to  defendant,  and  had  scheduled 
this  19  head  of  cattle  at  $8,675.  He  sold 
them  for  $5,926, — less  than  69  per  cent  of 
bis  estimate  or  scheduled  value, — and  the 
only  excuse  offered  by  him  on  the  trial  for 
making  such  a  discount  was  that  he  sold 
19  head  in  one  lot.  He  gave  McAdam  a  bill 
of  sale  of  the  cattle,  although  they  were 
not  to  be  removed  from  the  farm  for  about 
three  months.  In  passing,  we  may  remark 
that,  from  the  affidavits  presented  to  the 
court  below  upon  the  hearing  of  the  al- 
ternative motion,  it  was  shown  in  support 
of  the  contention  that  another  trial  should 
be  granted  upon  the  ground  of  newly  dis- 
covered evidence  that  the  plaintiff  went  with 
the  cattle  in  May,  and  immediately  formed 
a  partnership  with  McAdam  in  New  York 
in  the  bosiness  of  raising,  buying,  and  sell- 
ing Holstein-Friesian  cattle.  When  upon 
the  witness  stand  he  was  asked  if  he  had 
not  sold  the  19  head  of  cattle  foe  about 
$3,000  less  than  he  had  valued  them  in  his 
letter  to  defendant,  and  in  the  schedule, 
eight  days  before.  His  answer  waa :  "I  don't 
know.  I  don't  exactly  remember  how  I 
priced  the  cattle.  As  a  matter  of  fact,  if 
Mr.  McAdam  had  offered  $1,000  lesb-  for  the 
cattle,  I  would  have  sold  him  the  cattle 
just  the  same.  Q.  Sell  without  consulting 
Mr.  Tompkins?  A.  Yes,  sir;  Mr.  Tompkins 
did  not  answer  my  statement.  I  did  not 
hear  from  him.  There  was  plenty  of  time 
to  answer." 

We  have  said  enough  on  this  subject  to 
demonstrate  thoroughly  that  the  plaintiff 
purposely,  and,  we  think,  for  a  very  ap- 
parent reason,  had  determined  to  sell  to  Mc- 
Adam the  most  valuable  animals  in  the  de- 
fendant's herd,  and  that  he  wilfully  disre- 
garded the  defendant's  reasonable  orders  not 
to  do  so,  and  that,  without  further  con- 
sultation with  defendant,  be  had  agreed  to 
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go  to  McAdam's  farm  as  a  partner  whil« 
his  contract  with  defendant  was  still 
in  force.  His  excuse  that  defendant  did 
not  answer  his  statement,  and  that  he  did 
not  hear  from  him,  was  mere  subterfuge, 
for  the  record  shovra  that  in  the  course  ol 
three  weeks,  just  prior  to  this  sale,  the 
plaintiff  was  directed  again  and  again  to 
make  no  sales  unless-  the  defendant  was  ad- 
vised and  consented.  Nor  did  he  sell  in  ac- 
cordance with  that  statement.  His  other 
excuse,  that  he  could  not  consult  defendant 
because  he  was  1,500  miles  away,  in  Cali- 
fornia, was  also  frivolous,  for  tiiere  was  no 
difficulty  in  corresponding  by  wire  in  less 
than  two  hours,  or  by  mail  in  eight  days. 
The  correspondence  between  these  parties 
was  almost  daily  np  to  this  sale.  The  de- 
fiant attitude  of  the  plaintiff  all  through 
this  matter  is  shown  in  one  of  his  letters, 
in  which  he  said  to  defendant,  "You  must 
not  take  me  for  your  servant."  Subsequent- 
ly he  apologized  for  using  such  language. 
And  in  another  letter,  "I  am  not  here  for 
my  health."  But  it  is  urged  that  defendant 
himself  approv<ed  this  sale,  by  delivering  the 
cattle  and  accepting  payment.  The  all-suffi- 
cient answer  to  this  is  that  McAdam  and 
his  attorney  confronted  him  with  tiie  bill 
of  sale  and  threats  of  litigation  if  he  did 
not  consummate  the  deal. 

We  now  come  to  a  brief  consideration  of 
the  facts  concerning  which  defendant  had 
no  knowledge  until  after  the  discharge.  La 
October,  1901,  plaintiff  sold  to  one  Schilling, 
who  resided  in  Northfleld,  some  cattle  from 
the  farm,  including  the  cow  Canary  before 
mention^.  Canary  then  had  no  record. 
The  contract  was  verbal,  and  the  cow  was 
to  be  tested'  at  the  farm,  and  under  plain- 
tiff's mipervision,  before  being  delivered.  A 
few  days  after  this  she  made  a  remarkable 
record  at  the  test,  and,  as  before  stated, 
became  champion  of  her  class.  Plaintiff 
immediately  wrote  "my  dear  Schilling"  that 
he  had  "to  report  a  rather  sad  story;"  that 
Canary  Butterfly  had  been  severely  hurt  in 
her  udder;  that  he  would  not  insist  upon 
his  taking  her,  but  would  give  him  his 
choice  of  other  cows  in  the  herd, — partic- 
ularly recommending  a  certain  one.  The 
fact  was  that  Canary  was  not  injured  at 
all.  Schilling  knew  nothing  of  ijiis,  was 
misled  by  the  letter,  and  consented  to  the 
substitution  of  another  cow.  Later  on  he 
read  of  the  remarkable  showing  made  by 
Canary  in  the  test,  and  wrote  plaintiff  for 
an  explanation.  The  latter  replied  that  he  , 
had  offered  to  sell  Canary  Butterfly, — not 
the  cow  Canary  which  had  made  the  great 
record.  The  fact  was  tha*  there  was  no  such 
cow  as  Canary  Butterfly  in  the  herd.  The 
defendant  knew  nothing  about  the  imposi- 
tion until  after  the  discharge,  when  it  came 
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to  light.  On  the  witnesa  stand  the  pliiin- 
tifTs  excuse  for  the  trick  was  that  he  was 
under  no  legal  obligation  to  deliver  Canary 
to  Schilling,  because  their  agreement  was 
vertial,  and  void  under  the  statute  of  frauds. 
He  admitted  the  falsehood.  It  might  have 
been  legitimate,  and,  as  a  business  transac- 
tion, justifiable,  if  he  had  told  the  truth 
in  his  letter  to  Schilling;  but,  instead  of 
doing  so,  he  induced  him  to  relinquish  his 
claim  upon  Canary  through  falsehood  and 
deceit.  This  was  a  breach  of  good  morals, 
and  the  defendant  had  a  right  to  so  regard 
it,  when  discovered  by  him.  There  w«re 
other  transactions,  which  we  shall  not  con- 
sider in  detail.  We  have  heretofore  outlined 
them.  He  ignored  that  part  of  the  contract 
which  fixed  his  monthly  allowance  at  f26 
per  month,  and  overdrew,  aiiout  150  per 
cent.  He  falsified  his  books,  claiming  upon 
the  witness  stand  that  these  falsifications 
were  simply  due  to  mistakes.  His  cross- 
examination  demonstrated  that  they  could 
not  have  been  honest  errors.  He  repeatedly 
appropriated  money  to  his  own  use  which 
belonged  to  the  farm,  and  should  have  been 
oreditod  to  it  and  charged  to  himself.  He 
repeatedly  sold  products  of  the  farm,  indud- 
ing  stock,  to  liquidate  his  personal  debts, 
and  failed  to  credit  the  farm  or  to  debit 
himself.  It  may  be  that  he  was  not  a  book- 
keeper, and  certainly  he  could  not  be  ex- 
pected to  keep  a  perfect  set  of  books;  but 
rarely  he  ought  to  have  known  that  both 
money  and  property  belonging  to  the  farm, 
which  were  used  for  his  own  personal  pur- 
poses, should  have  been  charged  to  himself, 
and  it  is  no  excuse  to  say,  as  he  did  on  the 
witness  stand,  that  he  did  not  Icnow  how 
to  enter  these  items  upon  the  account  books. 
They  show  that  he  knew  perfectly  well  how 
t«  entor  transactions  or  items  by  or  through 
which  he  was  to  be  benefited.  All  of  his 
errors  and  omissions  were  to  his  own  ad- 
vantage and  for  his  own  profit.  That  the 
plaintiff  greatly  overdrew  liis  account,  with- 
out having  any  authority  to  do  so,  during 
the  defendant's  last  visit  to  California, 
stood  admitted.  This  of  itself  was  contrary 
to  his  agreement,  because  under  it  the 
amount  to  be  advanced  was  fixed,  in  antici- 
nation  of  the  profits,  at  $25  per  month,  and 
no  more.  And  finally  he  negotiated  with 
McAdam,  and  undoubtedly  formed  a  part- 
nership, to  commence  May  1st,  in  uttw  dis- 
regard of  the  agreement  to  remain  with  de- 
fendant until  October  1st,  and  in  violation 
of  it.  The  defendant  was  not  advised  of  the 
oontomplated  arrangement.  He  was  simply 
told  that,  if  McAdam  purchased  cattle,  he 
wanted  plaintiff  "to  go  with  them."  This 
was  not  equivalent  to  information  of  what 
waa  actually  intended.  There  were  so 
laany  acts  of  disobedience  performed  by 
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plaintiff,  and  so  many  different  transaotiona 
in  which  he  was  engaged,  wholly  incompati- 
ble with  the  relation  which  exists  between 
a  master  and  his  servant,  that  no  excuse  can 
be  offered  for  plaintiff^s  conduct.  That  he 
was  something  more  than  an  ordinary  la- 
borer can  make  no  difference.  He  did  not 
"faithfully  and  diligently"  serve  the  defend- 
ant, as  he  had  expressly  agreed  to  do,  and 
for  that  reason  he  was  not  entitled  to  any 
compensation  whatsoever  for  his  services. 
The  court  below  erred  when  it  submitted  the 
case  to  the  jury,  and  again  when  it  d^iied 
defendant's  motion  for  judgment  notwith- 
standing  the  verdict. 

The  cause  is  remanded,  with  directions 
that  judgment  be  entered  for  defendant. 


CALIFORNIA   SUPREME   COXTRT. 
MARTIAL    DAVOUST,    Appt., 

V. 

Cmr    OF    ALAMEDA,    Respt 

(—  Cal.  — ,  84  Pac.  760.) 

Mnnidpal  corporatioii— liability  fot  injuy 
by  electric-light  plant. 
1.  A   municipal   corporation,   in   main- 
taining    and     operating     an     electric-light 
plant  under  legislative  authority,  but  with 


Case  Note.— Liability  of  municipal  cor- 
poration for  negligent  operation  of  electric- 
light  plant. — ^^though  the  question  has 
been  directly  decided  in  but  few  cases,  there 
can  be  no  doubt  that  a  municipal  corpora- 
tion, in  maintaining  an  electric-light  plant, 
acts  in  ite  private,  and  not  in  its  govern- 
mental, capacity,  and  is  liable  for  mjuries 
in  operating  it.  It  is  well  settled  that  a 
dty  aeto  in  its  private  capacity  in  sap- 
plying  water  (note,  01  LJI.A.  116;  2  DilL 
Mun.  C<orp.  |  S54),  or  gas  (2  Dill.  Mun. 
Corp.  §  954;  Sau  Francisco  Gas  Co.  ▼.  Saa 
Francisco,  9  Cal.  469;  Western  Sav.  Fund 
Soc.  T.  Philadelphia,  31  Pa.  183,  72  Am. 
Dec.  730),  to  its  inhabitants.  And,  even 
if  there  is  no  direct  authority  upon  the 
subject,  it  is  evident  that  the  same  rule 
must  be  applied  to  the  maintenance  and 
operation  of  an  electric-li^t  plant.  The 
question,  however,  has  been  expressly  de- 
cided in  some  cases. 

Thus,  in  BuUmaster  v.  St.  Joseph,  70  Mo. 
App.  60,  where  a  city  was  held  liable  for 
injury  to  a  servant  employed  at  ite  elec- 
tric-Ughting  establishment  because  of  a  de- 
fective and  unsafe  wall  over  and  along 
which  it  was  necessary  for  him  to  walk,  it 
was  expressly  declared  that  the  munidpal- 
ity,  as  the  owner  and  operator  of  its  electric- 
light  plant,  was  entitled  to  all  the  rights, 
and  subject  to  all  the  liabilities,  that  would 
attach  at  common  law  were  it  a  private 
corporation  or  natural  person.  The  court 
said    th«   «iM<tric-light    plant    was    erected 
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no  duty  imposed  upon  H  to  do  bo,  is  exer- 
cising   its    private    or    proprietary    rights, 
witiun  the  rule  making  it  liable  for  the  neg- 
ligent acts  of  its  servants. 
Same — injury  on  private  property — ^licensee. 

2.  An  electric-light  company  causing 
the  death  of  a  person  by  negligently  leav- 
ing a  live  wire  on  the  ground  cannot  escape 
liability  because  such  person  was  at  the 
time  on  a  path  leading  across  a  vacant  lot, 
where  the  owner  had  for  many  years  per- 
mitted the  public  to  use  the  path,  so  that 
the  deceased  might  be  r^iarded  aa  a  li- 
censee. 

Same— nwTngement  by  board—liability  of 
city. 

3.  That  authority  to  maintain  an  elec- 
tric-light plant  is  conferred  on  a  board  of 
trustees,  instead  of  directly  on  a  city,  does 
not  absolve  the  city  from  liability  for  its 
negligent  management. 

(March  80,  19M.)     ^ 


APPEAL  by  plaintiff  from  r  judgment  of 
the  Superior  Court  for  Alameda  Coun- 
ty in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  the  al- 
leged negligent  killing  of  plaintiff's  wife. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  K.  Glascock  and  J.  M.  Poston, 
with  Messrs.  J.  C.  Campbell,  W.  H.  Metson, 
and  Keed  &  Nuabanmer,  for  appellant: 

In  its  proprietary  or  private  character, 
a  municipal  corporation  is  liable  for  negli- 
gence equally  with  a  private  corporation. 

Touchard  v.  Touchard,  6  Cal.  307;  Hol- 
land V.  San  Frandsco,  7  Cal.  361;  Saa 
Frandsoo  Gas  Co.  ▼.  San  Francisco,  9  CaL 
489;  Argenti  v.  San  Francisco,  16  CaL  266; 
Sherboume  ▼.  Yuba  County,  21  Cal.  113, 
8i  Am.  Dec.  151;  Esberg-Gunst  CSgar  Co. 
T.  Portland,  34  Or.  282,  43  LJLA.  435,  76 
Am.   St.  Rep.   661,   66  Pao.   061;    Western 


and  maintained  for  the  city's  private  a'1- 
vantage;  that  the  general  public  of  the 
state  at  large  had  no  interest  in  the  plant 
any  more  tluin  it  has  in  a  system  of  water- 
works owned  by  a  dty,  and  by  which  it 
furnishes  water  to  its  citizens;  that,  there- 
fore, the  city  occupied  no  different  l^ol 
relation  to  those  employed  by  it  in  carry- 
ing on  the  plant  than  if  it  had  been  a 
private  corporation  or  individual. 

And  this  case  ia  followed  in  Boothe  t. 
Fulton,  86  Mo.  App.  19,  where  it  is  also 
held  that  the  power  conferred  upon  a  city 
to  maintain  an  electric  light  and  water 
plant  for  its  own  use  and  that  of  its  inhabit- 
ants is  of  a  proprietary  or  private  char- 
acter, conferred  upon  it  for  private  ad- 
vantage. In  this  case  a  cause  of  action 
Xinst  the  city  was  held  to  be  shown 
ire  the  petition  alleged  the  maintenance 
by  the  city  of  an  electric  light  and  water 

C'  it,  and  that  great  quantities  of  water 
overflowed  and  leaked  from  the  reser- 
voirs, boilers,  etc.,  upon  plaintiff's  lot; 
that  great  quantities  of  dense  smoke,  cin- 
ders, ashes,  soot,  steam,  and  vapor,  nox- 
ious oils  and  gases,  etc.,  were  (Uschar^d 
from  such  plant  upon  plaintiff's  dwelling 
house  and  lot,  and  that  the  continuous 
clatter  and  noises  made  by  the  running  of 
the  engines  and  the  dynamos  was  so  great 
as  to  render  sleep  impossible;  and  that,  be- 
cause of  these  things,  plaintiff's  premises 
had  been  rendered  worthless  as  a  place 
of  residence. 

And  in  Henderson  ▼.  Young,  26  Ky.  Lb  Rep. 
1152,  83  S.  W.  583,  it  is  held  that,  in  the 
management  and  operation  of  its  electric- 
light  plant,  a  city  is  not  exercising  its  gov- 
ernmental or  legislative  powers,  but  its 
business  powers;  which  the  city  may  con- 
duct in  the  manner  which  promises  the 
greatest  benefit  to  it  and  its  inhabitants, 
m  the  judgment  of  the  city  council.  In 
this  case,  however,  there  was  no  question 
of  the  city's  liability  for  injury  resulting 
from  the  maintenance  of  the  plant,  the 
artinn  havinsr  been  brought  by  a  taxpayer 
SL.R.A.(N.S.) 


to  enjoin  the  city  from  extending  its  elec- 
tric-light plant  outside  of  the  city  to  in- 
crease its  revenues. 

In  harmony. with  these  cases  is  the  case 
of  Fisher  v.  New  Bern,  post,  542. 

But,  in  Gladdon  v.  Duncannon,  23  Pa.  Co. 
Ct.  81,  where  it  is  held  that  an  act  pro- 
viding for  the  recovery  of  damages  to  treea 
along  the  public  highways  by  telegraph, 
tele^one,  and  electric- light  companies  does . 
not  apply  to  a  borough  manufactumg  elec- 
tricity for  the  use  of  its  inhabitants,  the 
court  said  that,  by  manufacturing  electric- 
ity for  the  purpose  of  lighting  its  street* 
and  furnishing  light  to  its  inhabitants  at  a 
fixed  rate  of  charges,  the  city  did  not 
thereby  become  an  electric-light  company; 
that  it  was  not  engaged  in  the  business 
for  private  gain  or  profit,  but  was  merely 
performing  one  of  the  functions  of  govern- 
ment within  the  municipality,  and  was  in  no 
sense  an  electric-light  company. 

A  case  involving  the  question  of  a  city's 
liability  for  negligence  as  to  an  electric 
wire,  though  not  an  electric-light  wire,  is 
Twist  V.  Rochester,  37  App.  Div.  307,  65  N. 
Y.  Supp.  850,  Affirmed  in  166  N.  Y.  619,  60 
N.  E.  1131,  where  it  is  held  that  a  city  is 
liable  for  the  death  of  a  pedestrian  who, 
without  contributory  fault,  is  killed  by  a 
charge  of  electricity  received  from  a  fallen 
wire,  although  it  is  used  in  the  police  pa- 
trol system,  when  it  was  erecteS  by  a  private 
corporation  under  a  contract  with  the  city, 
as  the  result  of  an  arrangement  on  the 
business  side  of  the  municipality,  and  in 
no  sense  in  the  furtheranoe  of  a  publie 
duty. 

As  to  the  distinction  generally  between 
the  public  and  private  fimotions  of  the  mu- 
nicipalities in  respect  to  the  liability  for 
negligence,  see  note  in  19  LILA.  462,  and 
case  note  I  LJl.A.(N.S.)  665. 

As  to  the  measure  of  duty  of  a  com- 
pany maintaining  electric  wires  on  an- 
other's premises  toward  a  trespasser  or 
licensee  on  such  premlMS,  Me  oaM  BOto  S 
LJl.A.(N.S.)  988. 
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Sav.  Fund  Soc.  t.  Philadelphia,  31  Pa.  183, 
72  Am.  Dec  730;  Wagner  t.  Portland,  40 
Or.  389,  60  Pac  985,  67  Pac  300;  Barron 
T.  Detroit,  94  Mich.  601,  19  L.R.A.  452,  34 
Am.  St.  Rep.  366,  54  N.  W.  273;  Oliver  v. 
Worcester,  102  Mass.  489,  3  Am.  Rep.  485; 
Little  V.  Holyoke,  177  Mass.  114,  52  LJIJ^. 
417,  58  N.  E.  170;  Pekin  v.  McMahon,  154 
lU.  141,  27  LJt.A.  206,  45  Am.  St.  Rep. 
114,  39  N.  E.  484;  Gibson  t.  Huntington, 
38  W.  Va.  177,  22  L.R_A.  561,  45  Am.  St. 
Rep.  853,  18  S.  E.  447;  Hill  v.  Boston,  122 
Mass.  359,  23  Am.  Rep.  347;  Willey  v.  Al- 
legheny City,  118  Pa.  490,  4  Am.  St.  Rep. 
608,  12  Atl.  453;  Tiedeman,  Mun.  Corp. 
336;  Hewiaon  t.  New  Haven,  87  Conn.  482, 
9  Am.  Rep.  342;  Galveston  ▼.  Posnainsky, 
62  Tex.  127,  50  Am.  Rep.  617;  Wilson  v. 
Boisg  City,  6  Idaho,  391,  55  Pac.  887; 
Shearm.  &  Redf.  Neg.  SS  286,  289;  2  Thomp. 
Neg.  p.  652;  Pittsburgh  t.  Grier,  22  Pa.  54, 
60  Am.  Dec.  65. 

In  operating  the  electric-light  plant,  de- 
fendant acted  in  its  private  character. 

San  Francisco  Gas  Co.  v.  San  Francisco 
and  Esberg-Gunst  Cigar  Co.  v.  Portland, 
—tpra;  Wright  v.  Angusta,  78  Ga.  241,  6 
Am.  St.  Rep.  256;  Aldrich  v.  Tripp,  II  R. 
L  141,  23  Am.  Rep.  434. 

Defendant  cannot  question  decedent's 
right  to  use  the  path,  being  itself  a  tres- 
passer. 

Davis  V.  Pacific  Power  Co.  107  Cal.  563, 
48  Am.  St.  Rep.  166,  40  Pac.  950. 

So  long  as  this  lot  was  open  and  nn- 
fenced,  there  was  an  implied  permission  of 
the  owner  for  the  public  to  pass  over  it. 

Harding  t.  Jasper,  14  Cal.  643;  Thomas 
y.  England,  71  Cal.  456,  12  Pac  491;  Brad- 
ley Pish  Co.  V.  Dudley,  37  Conn.  136;  Franz 
V.  Mendonca,  131  CaL  208,  63  Pac.  361; 
Potter  V.  Mercer,  53  Cal.  667;  De  Tarr  t. 
Ferd.  Heim  Brewing  Co.  62  Kan.  188,  61 
Pac.  689;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Potter,  64  Kan.  13,  66  L.R.A.  575,  67  Pac. 
634. 

Messrs.  M.  W.  Simpson  and  Chapman  & 
Clift  for  respondent. 

HcFarland,  J.,  delivered  the  opinion  of 
the  court:     < 

This  action  is  to  recover  damages  for  the 
death  of  plaintiff's  wife,  alleged  to  have 
been  caused  by  the  n^Ugence  of  defend- 
ant, the  city  of  Alameda,  in  operating  an 
electric-lighting  plant  owned  by  defendant 
and  used  for  the  purpose  of  lighting  said 
city  and  furnishing  light  to  its  inhabitants 
for  domestic  purposes.  The  trial  court 
granted  a  nonsuit,  and  gave  judgment  for 
defendant,  and  from  this  judgment  plain- 
tiff appeals.  There  is  a  bill  of  exceptions, 
which  presents  the  evidence,  and  the  rul- 
ings of  the  court. 
6LJl.A.(N£.) 


It  does  not  appear  upon  what  ground  the 
nonsuit  was  granted;  but  the  main  point 
argued  by  counsel  for  respondent  is  that, 
because  the  defendant  is  a  municipal  cor- 
poration, it  is  not  liable  to  pay  any  dam- 
ages, even  though  the  death  of  plaintiff's 
wife  was  caused  by  the  negligent  operation 
of  the  electric  plant.  And,  in  support  of 
this  contention,  respondent  relies  on  Win- 
bigler  v.  Los  Angeles,  46  Cal.  36;  Denning 
V.  State,  123  Cal.  316,  55  Pac.  1000;  Chope 
V.  Eureka,  78  Cal.  688,  4  L.ILA.  325,  12 
Am.  St.  Rep.  113,  21  Pac.  364;  and  the  cases 
there  cited.  These  cases  iindonbtedly 
establish  the  rule  in  this  state,  although  it 
has  been  held  differently  in  some  other 
jurisdictions,  that  a  municipal  corporation, 
when  exercising  governmental  functions  as 
an  agent  of  the  sovereign  power,  is  not  lia- 
ble for  damages  caused  by  the  negligence  of 
its  employees,  unless  it  is  expressly  so  made 
liable  by  statute.  But  this  rule  applies  to 
a  municipal  corporation  only  when  acting 
in  its  governmental,  political,  or  public  ca- 
pacity as  an  instrumentality  intrusted  by 
the  state  with  the  subordinate  control  of 
some  public  affair.  Such  a  corporation, 
however,  has  a  double  character, — govern- 
mental, and  also  proprietary  and  private, — 
and,  when  acting  in  the  latter  capacity, 
its  liabilities  arising  out  of  either  con- 
tract or  tort  are  the  same  as  those  of 
natural  persons  or  private  corporations. 
And,  while  we  have  been  referred  to  no 
case  in  this  state  where  the  proposition 
last  stated  was  directly  involved,  yet  in  all 
the  cases  from  this  state  cited  by  respond- 
ent the  acts  complained  of  were  connected 
with  the.  exercise  of  what  has  uniform- 
ly been  held  to  be  governmental  functions, 
such  as  maintenance  of  public  streets  and 
roads,  protection  from  fire,  etc.  However, 
the  distinction  has  been  frequently  recog- 
nised and  stated  in  the  California  deci- 
sions. In  Touchard  v.  Toudiard,  5  CaL 
307,  the  court  says:  "A  corporation,  botb 
by  the  civil  and  common  law,  is  a  person, 
an  artificial  person;  and,  although  a  mu- 
nicipal corporation  has  delegated  to  it  cer- 
tain powers  of  government,  it  is  only  in 
reference  to  those  delegated  powers  that  it 
will  be  regarded  as  a  government.  In 
reference  to  all  other  of  its  transactions, 
such  as  affect  its  ownership  of  property  in 
buying,  selling,  or  granting,  and  in  refer- 
ence to  all  matters  of  contract,  it  must  be 
looked  upon  and  treated  as  a  private  per- 
son, and  its  contracts  construed  in  the 
same  manner  and  with  like  effect  as  those 
of  natural  persons."  In  San  Francisco  Gaa 
Co.  V.  San  Francisco,  9  CaL  469,  Justie* 
Field  says:  "The  distinction  alluded  to  re- 
fers to  the  double  character  of  a  municipal 
corporation;   its  public  and  political  char- 
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acter  in  which  it  exoreiaes  subordinate 
legislative  powers,  and  its  primte  char- 
acter in  which  it  exercises  the  powers  of  an 
individual  or  private  oorporation."  In 
Ukiah  City  v.  Ukiah  Water  &  Impiw.  Go. 
142  CaL  179,  64  LJl.A.  281,  100  Am.  St. 
R«p.  107,  76  Pac.  776,  this  court  says:  "The 
distinction  between  the  powers  conferred 
on  municipal  corporations  for  public  par- 
poses  and  for  the  general  public  good,  and 
those  conferred  for  private  corporate  pur- 
poses, is  clearly  marked  by  the  decisions," 
— dting  cases.  In  Denning  v.  State,  123 
CaL  316,  66  Pac  1000,  it  was  held  that  the 
state  was  not  liable  for  injury  caused 
plaintiff  by  negligence  of  a  board  of  har- 
bor commissioners,  because  the  latter  were 
exercising  purely  govemmratal  powers; 
but  the  distinction  above  mentioned  was 
clearly  stated.  The  court  said,  among 
other  tilings,  tliat  the  plaintiff,  when  in- 
jured, was  employed  in  a  distinct  branch 
of  the  service,  "vie.,  the  'protection  against 
or  extinguishment  of  fires,  which,  even 
in  the  case  of  municipal  corporations,  is 
uniformly  held  to  be  the  exercise  of  a 
purely  governmental  function;  and  there 
is  certainly  as  strong  ground  for  distin- 
guishing between  the  different  functions 
of  the  board  as  there  can  be  for  distin- 
guishing between  the  different  functions  of 
municipal  corporations,  in  the  exercise  of 
some  of  wliidi  the  corporation  is  liable 
for  negligence,  whilst  in  others  it  is  not." 
See  also  Holland  v.  San  Francisco,  7  Cal. 
361;  Argenti  v.  San  Francisco,  Id  Cal. 
266;  Brown  v.  Board  of  Education,  103  Cal. 
631,  S7  Pac.  603. 

In  other  jurisdictions  the  mie  that  mu- 
nicipal corporations  are  liable  lilce  individ- 
uals and  private  corporations  t  when  the 
injury  arises  out  of  their  exercise  of  mere 
proprietary  and  private  rights  has  been  ex- 
pressly and  frequently  decided.  Indeed, 
the  rule  has  l>ec6me  text-book  law.  In 
Dillon's  Municipal  Corporations,  vol.  I,  { 
06,  the  author,  having  said  that  a  munici- 
pal oorporation  "possesses  a  double  char- 
acter, the  one  governmental,  legislative,  or 
pubUo;  the  other,  in  a  sense,  proprietary  or 
private,"  proceeds  as  follows:  "In  its 
govermental  or  pu°bUc  character,  the  oor- 
poration is  made,  by  the  state,  one  of  its 
instruments,  or  the  local  depositary  of  cer- 
tain limited  and  prescribed  political  pow- 
ers, to  be  exercised  for  the  public  good  on 
behalf  of  the  state,  rather  than  for  itself; 
.  .  .  but,  in  its  proprietary  or  private 
character,  the  theory  is  that  the  powers  are 
supposed  not  to  be  conferred,  primarily 
or  chiefly,  from  considerations  connected 
with  the  government  of  the  state  at  large, 
J)ut  for  the  private  advantage  of  the  com- 
pact community  which  is  incorporated  as  a 
6L.R.A.(N.S.) 


distinct  legal  personality  or  corporate  in- 
dividual." There  are  numerous  authorities 
to  the  general  point  of  the  distinction  be- 
tween the  governmental  and  the  pro- 
prietary character  of  mxmicipal  corpora- 
tions; but  it  will  be  sufficient  here,  on  the 
genend  question,  to  refer  to  the  opinion 
of  the  supreme  court  of  Oregon  in  the  case 
of  Esberg-Gunst  Cigar  Co.  v.  Portland,  34 
Or.  282,  43  LJI.A.  436,  75  Am.  St.  Rep. 
651,  55  Pac.  961,  where  the  authorities  are 
nearly  all  cited.  See  also  South  Carolina  v. 
United  States,  199  U.  S.  437,  50  L.  ed.  261, 
26  Sup.  a.  Bep.  110,  116. 

And  that  the  respondent,  in  maintaining 
and  operating  its  electric  plant,  was  exer- 
cising, not  its  governmental  functions,  but 
its  proprietary  and  private  rights,  is  en- 
tirely clear.  There  is  obviously  no  dis- 
tinction, so  far  as  the  law  on  the  subject 
is  concerned,  between  an  electric  plant  for 
furnishing  light,  which  is  comparatively 
a  new  thing,  and  a  gas  plant  maintained 
for  the  same  purpose;  and  it  has  been  di- 
rectly held  that  a  municipal  corporation 
operating  a  gas  plant  is  liable  for  injury 
caused  by  its  careless  management.  Ih 
Dillon's  Municipal  Corporations,  voL  % 
i  954,  it  is  said:  "A  municipal  oorporation 
owning  waterworks  or  gas  works  which  sup- 
ply private  consumers  on  the  payment  of 
tolls  is  liable  for  the  negligence  of  its 
agents  and  servants  the  same  as  like  pri- 
vate proprietors  would  be;"  and  ample  au- 
thority is  dted  sustaining  the  text.  In 
Western  Sav.  Fund  Soc  v.  Philadelphia,  31 
Pa.  183,  72  Am.  Dec.  730,  the  supreme 
court  of  Pennsylvania  says:  "The  supply 
of  gasli^t  is  no  more  a  duty  of  sovereign- 
ty than  the  supply  of  water.  Both  these 
objects  may  be  accomplished  through  the 
agency  of  individuals  or  private  corpora- 
tions, and  in  very  many  instances  they  are 
accomplished  by  those  means.  If  this  pow- 
er is  granted  to  a  borough  or  a  city,  it  is 
a  special  private  franchise.  .  .  .  The 
whole  investment  is  the  private  property 
of  the  city, — as  much  so  as  the  lands  and 
houses  belonging  to  it.  ...  It  [the 
city]  stands  on  the  same  footing  as  would 
any  individual  or  body  of  persons  upon 
whom  the  like  special  frandiises  had  been 
conferred."  In  San  Francisco  Gas  Oo.  v. 
San  Francisco,  supra,  the  court  says:  "The 
purchase  of  gas  involves  only  the  exercise 
of  a  power  of  a  private  corporation;  it 
requires  no  exercise  of  any  political  power. 
It  is  as  much  an  act  of  a  private  char- 
acter as  if  made  by  a  private  oorporation." 
In  Esberg-Gunst  Cigar  Co.  ▼.  Portland, 
supra,  the  facts  were  that  the  city  of  Port- 
land owned  and  maintained  a  system  of  wa- 
terworks, and  the  plaintiff  therein  brought 
tVe  action  for  damages  for  injuries  caused 
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by  the  negligent  management  of  the  said 
waterworks;  and  it  was  contended  for 
defendant  "that  the  waterworks  belong 
to  the  city  in  its  public  or  governmental 
capacity,  and  it  is  therefore  not  liable  to  a 
common-law  action  for  negligence  in  con- 
stntcting  or  maintaining  the  same."  But 
the  court  held  otherwise,  and,  after  allud- 
ing to  the  distinction  above  stated,  said: 
"In  accordance  with  this  distinction,  it  is 
quite  universally  held  that,  when  a  munici- 
pal corporation  voluntarily  undertakes  to 
construct  and  maintain  water  or  gas  works 
in  pursuance  of  statutory  authority,  for  the 
purpose  of  supplying  the  inhabitants  thereof 
with  water  or  gas  at  rates  established  by 
the  city,  it  is  liable  for  an  injury  in  conse- 
quence of  its  acts  in  constructing  and  main- 
taining such  works,  the  same  as  a  private 
corporation  or  individual."  And,  surely, 
this  principle  applies  aa  fully  to  the  main- 
tenance ot  an  electric-lighting  plant  as  to 
the  maintenance  of  waterworks.  In  the 
case  at  bar,  the  city  of  Alameda  was  mere- 
ly given  the  optional  privilege  of  construct- 
ing and  maintaining  an  electric-lighting 
plant;  no  duty  was  imposed  on  it  to  do  so. 
Our  conclusion  on  the  main  point  above  dis- 
cifssed  is  that  the  respondent  cannot  escape 
liability  for  the  negligence  averred  in  the 
oomplaint  on  the  ground  that  it  is  •  mu- 
nicipal corporation. 

There  are  some  points  made  by  respond- 
ent upon  the  theory  that  defendant  would 
not  have  been  liable  even  if  it  had  been  a 
private  person  or  corporation,  whidi  we 
will  allude  to  briefly.  We  would  not  be 
justified  in  holding  that  the  evidence  was 
not  sufficient  to  show  that  the  death  of 
appellant's  wife  was  caused  by  negligence 
in  operating  the  electric  plant.  What- 
ever the  evidence  may  be  on  another  trial, 
that  which  appears  in  the  present  record  ia 
sufficient  to  establish  the  negligence.  The 
contention  that  appellant  cannot  recover 
because  his  wife,  at  the  tinle  of  the  acci- 
dent, was  a  trespasser,  is  not  maintain- 
able. There  was,  and  for  many  years  had 
been,  a  street  railroad  station  on  Monroe 
street,  and  south  of  that  station,  and 
fronting  it,  there  was  a  vacant,  uninolosed 
level  lot  owned  by  a  person  who  is  in  no 
way  involved  in  this  litigation.  Across  the 
vacant  lot  there  was  a  way,  or  beaten  path, 
about  4  feet  wide,  which  had  been  for 
many  years — more  than  live  years — used 
by  residents  in  the  neighborhood  in  go- 
ing from  their  homes  to  the  said  station 
on  Monroe  street.  While  plaintiff's  wife 
was  walking  along  this  path,  and  when 
within  a  few  feet  from  Monroe  street,  she 
came  in  contact  with  a  live  wire  of  re- 
spondent's electric  plant,  which  was  negli- 
gently allowed  to  lie  across  the  path,  and 
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was  killed  by  the  current.  It  is  not  neces- 
sary to  inquire  what  would  have  been  the 
liability  of  the  owner  of  the  lot  if  he  had 
also  owned  the  electric  plant,  and  had  been 
guilty  of  the  negligence  which  caused  her 
death,  although,  even  then,  the  allowance 
of  such  a  deadly  trap  probably  could  not 
have  been  excused  on  the  groimd  that  the 
woman  was  a  trespasser,  even  if  she  had 
been.  But  no  sucii  question  arises  here. 
She  had  a  right  to  be  where  she  was,  at 
least,  as  against  everyone  except  the  own- 
er of  the  lot;  and  the  respondent,  itself 
a  mere  trespasser,  is  in  no  position  to  raise 
the  question  as  to  what  duty  the  owner 
of  land  owes  to  a  trespasser;  moreover, 
she  was  not  a  mere  trespasser,  but  a  li- 
censee. 

Respondent  contends  that  the  city  waa 
not  liable,  because  the  grant  of  authority 
to  maintain  the  electric  plant  is  given  to 
"the  board  of  trustees  of  such  city,"  and 
not,  in  terms,  to  the  city;  but  we  do  not 
see  any  force  in  this  contention.  A  "city" 
is  a  mere  intangible  thing,  existing  only 
in  legal  contemplation;  it  could  not  itself 
use  the  franchise,  and  can  act  only 
through  its  governing  body,  the  board  of 
trustees.  A  grant  of  a  frajichise,  in  terms, 
to  the  city,  would  be,  in  effect,  a  grant  to 
the  body  having  the  power  to  use  it.  In 
Arnold  v.  San  JosC,  81  Cal.  618,  22  Pfte. 
877,  this  court  said:  "A  distinction  is 
made  by  appellaat  between  oases  arising 
under  charters  making  it  the  duty  of  the 
city,  as  such,  to  keep  streets  open  and  in 
repair,  and  those  which  make  it  the  duty 
of  the  city  council  to  do  so.  We  are  un- 
able to  perceive  any  merit  in  the  point." 
And  further  on  in  the  opinion  it  ia  shown 
that  Winbigler  v.  Los  Angelee,  46  Cal. 
36,  does  not  hold  differently. 

We  do  not  think  that  there  was  a  non- 
joinder of  plaintiffs;  and,  as  to  other 
points,  it  is  sufficient  to  say  that  none  of 
them  are,  in  our  opinion,  tenable  or  neces- 
sary to  be  specially  noticed. 

The  judgment  appealed  from  is  reversed. 

We  concur:  Beatty,  Ch.  J.;  Angellotti, 
J.;  Henshaw,  J.;  Lorigaii,  J.;  Sloas,  J. 

Shaw,  J.  concurring: 

I  concur.  The  role  ia  well  established 
in  this  state  that,  in  the  absence  of 
a  statutory  provision  permitting  it,  ui 
action  will  not  lie  against  a  municipal 
corporation  for  damages  caused  by  the 
negligence  of  its  officers,  agents,  and 
servants  in  the  performance  of  the  pub- 
lic or  governmental  duties  of  such  eor- 
poratiMis.  Winbigler  v.  Los  Angeles,  46 
Gal.  37;  Howard  v.  San  Francisco,  61 
Cal.  62;   Tranter  v.  Sacramento^^, 
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271;  Stedman  ▼.  San  Francisco,  03  Cal. 
193;  CJhope  v.  Eureka,  78  Cal.  589, 
4  LJLA.  325,  12  Am.  St.  Rep.  113,  21  Pac 
364;  Arnold  v.  San  Jos6,  81  Cal.  618,  22 
Pac.  877;  Doeg  t.  Cook,  126  Cal.  213,  77 
Am.  St.  Rep.  171,  58  Pac.  707;  Ukiah  City 
T.  Ukiah  Water  &  Improv.  Co.  142  Cal. 
182,  64  L.R.A.  231,  100  Am.  St.  Rep.  107, 
75  Paa  773;  Sievers  v.  San  Francisco,  115 
Cal.  664,  56  Am.  St.  Rep.  153,  47  ^ac. 
,687.  The  statement  of  the  rule  implies 
that  there  are  other  functions  and  pow- 
ers of  mxmicipal  corporations,  for  the  neg- 
ligent performance  of  which  by  its  of- 
ficers and  servants  such  corporations  are 
liable.  The  distinction  is  clearly  stated 
in  the  principal  opinion.  The  authorities 
uniformly  hold  that  the  duties  arising 
from  the  operation  of  gas  works,  electric 
works,  waterworks,  and  such  like  public 
ntilitiee,  are  of  tiie  private  nature  which 
b  required  to  make  municipal  corpora- 
tions liable  for  damages  caused  by  negli- 
gence therein.  It  is  evident,  however,  that 
the  dirision  of  mimicipal  functions  into 
two  classes,  one  public  and  governmental, 
the  other  private  and  corporate,  is  without 
any  real  foundation,  and  is  made  solely 
from  the  supposed  necessity  of  doing  so  in 
order  to  allow  a  suit  to  be  maintained  for 
such  injuries.  In  its  pubKo  functions  a 
municipality  waa  said  to  repi«seat  the  sov- 
ereign power,  and  as  such  to  be  exempt 
from  private  action.  Hence,  with  respect 
to  the  class  of  powers  here  involved,  it  was 
considered  necessary  to  designate  them  as 
private  in  character,  in  order  to  uphold  a 
suit  to  recover  for  these  injuries,  lie  only 
reason  given  for  classifying  the  power  to 
administer  public  utilities  as  private  and 
corporate  is  that  private  persons  and  cor- 
porations frequently  engage  in  such  en- 
terprises; that  they  are  carried  on  by  the 
city  for  its  own  profit;  and,  in  a  few  cases, 
that  the  municipality  has  contracted  with 
the  sovereign  power  to  do  such  things,  and 
is,  therefore,  acting  in  a  private  capacity. 
None  of  these  reasons  is  of  any  force. 
Private  persons  and  corporations  also  fre- 
quently undertake  to  give  police  protection 
and  fire  protection  to  the  inhabitants  of 
cities.  Yet  these  functions,  in  all  eases 
where  they  are  performed  by  a  city,  are 
always  considered  to  be  public  and  gov- 
ernmental, thus  showing  that  the  fact  stat- 
ed constitutes  no  reason  for  the  distinction. 
It  may  be  that  in  fQrmer  times  cities  en- 
gaged in  such  enterprises  for  the  sake  of 
the  profit  to  be  made  thereby.  But,  under 
our  system,  its  charges  for  service  are  fixed 
solely  for  the  purpose  of  covering  the  op- 
erating expenses  and  providing  a  sink- 
ing fund,  and  the  profit,  if  any,  is  merely 
incidental.  The  making  of  contracts  with 
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the  state  by  municipalities  to  supply  suVsh 
public  needs  is  with  us  utterly  unknown. 
In  our  form  of  government  and  under  our 
constitutional  provisions,  a  city  can  have 
no  active  powers  or  functions  that  are  not 
public  and  governmental  in  character. 
Low  V.  Marysville,  5  Cal.  214.  Its  merely 
passive  power  to  hold  and  possess  property 
to  which  it  has  lawfully  acquired  title  may 
not  differ  materially  in  its  effects,  with 
respect  to  the  liability  for  a  misuse  of  such 
property,  from  those  of  a  private  cor- 
poration or  person  to  hold  and  possess  such 
property;  and,  after  such  property  has  for 
any  reason  become  no  longer  necessary  for 
municipal  purposes,  its  continued  owner- 
ship and  possession  may  have  no  direct 
re]ation  to  the  public  welfare  or  benefit. 
But  its  active  powers  are  all  given  for  the 
purpose  of  enabling  it  the  better  to  ad- 
minister public  affairs  so  as  to  subserve 
the  public  good  and  promote  the  general 
local  public  welfare,  or,  as  the  agency  of 
the  state,  affairs  of  a  more  general  concern, 
which  are  primarily  committed  to  the 
state;  and  all  such  active  powers,  whether 
of  one  class  or  the  other,  are  essentially 
of  a  public  and  governmental  character. 

It  must  be  conceded  that  the  rule  holding 
cities  liable  for  such  injuries  is  more  con- 
ducive to  justice  than  would  be  the  con- 
trary. "The  rule  of  law  is  a  general  one, 
that  the  superior  or  employer  must  answer 
civilly  for  the  negligence  or  want  of  skill 
of  his  agent  or  servant  in  the  course  or 
line  of  his  employment,  by  which  another, 
who  is  free  from  contributory  fault,  is  in- 
jured. Municipal  corporations,  under  the 
conditions  herein  stated,  fall  within  the 
operation  of  this  rule  of  law."  2  Dill. 
Mun.  Corp.  f  968.  Our  Civil  Code  declares 
that  "no  one  shall  suffer  by  the  act  of  an- 
other" (S  3520),  and:  "For  every  wrong 
there  is  a  remedy"  (§  3523).  The  doctrine 
here  applied  is,  indeed,  the  general  rule  ap- 
plicable to  all  cases  of  tort,  and  the  exemp- 
tion of  cities  and  other  public  corporations 
from  liability  for  negligence  in  the  exer- 
cise of  some  of  its  public  and  governmental 
functions  is  really  in  the  nature  of  an  ex- 
ception to  that  rule.  It  is  against  natural 
justice  that  it  should  be  made  possible  by 
any  system  of  jurisprudence  that  one 
should  receive  an  injury  at  the  hands  of 
another  who  is  subject  to  be  sued  in  every 
ordinary  form  of  action,  and  that  that 
other  should  have  immunity  from  any  ac- 
tion for  redress  by  the  person  injured. 
Nor  is  the  doctrine  unjust  or  unfair  to  mu- 
nicipal corporations.  Private  corporations 
engaged  in  enterprises  of  this  character,  as 
is  well  known,  are  liable  for  the  neglect  of 
their  agents  and  servants  in  the  line  of 
their  duties,  and  the  expenses  caused  there- 
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by  form  a  part  of  the  necessary  operating 
expenses  of  the  business,  and  their  rates 
must  be  fixed  with  that  item  in  view. 
When  municipal  corporations  engage  in 
the  same  business,  although  they  may 
do  so  solely  for  the  general  public  bene- 
fit, and  not  for  the  profit  to  be  derived 
therefrom,  it  is  but  fair  and  just  that  they 
should  be  subjected  to  the  same  burden. 
This  burden  can  easily  be  shifted  to  the 
general  public  who  should  bear  it,  by  adjust- 
ing the  rates  charged  for  the  service,  so  as 
to  cover  this  additional  cost  of  operation. 

The  question  how  far,  and  in  the  exer- 
cise of  what  powers,  a  city  should  be  held 
liable  for  sudi  injuries,  is  one  of  policy, 
exclusively.  The  legislature  has  the  power 
to  dictate  this  policy.  It  has  been  settled 
at  common  law,  upon  various  grounds  (for 
it  has  not  always  been  based  upon  this  sup- 
posed distinction),  that  municipal  corpora- 
tions are  liable  for  injuries  caused  in  the 
exercise  of  certain  powers,  and  are  not 
liable  for  injuries  arising  from  certain 
other  powers,  unless  such  liability  is  creat- 
ed by  statute.  Among  the  powers  for 
which  it  is  held  liable  in  this  manner  are 
the  power  to  carry  on  for  the  public  use 
^as  works,  electric  works,  waterworks,  and 
other  like  public  utilities;  and  this  was 
a  well-settled  rule  of  the  common  law. 
Hill  V.  Boston,  122  Mass.  344,  23  Am. 
Rep.  382;  1  Dill.  Mun.  Corp.  §|  26,  27,  66, 
67;  Id.  voL  2,  SS  861,  966.  This  common 
law  has  been  carried  into  our  jurisprudence 
and  made  the  rule  of  decision  in  all  the 
courts  of  this  state  by  S  4468,  PoL  Code. 
So  far  as  the  class  of  powers  here  involved 
is  concerned,  the  rule  is  manifestly  in  ac- 
cordance with  justice,  and  is  also  in  ac- 
cordance with  good  public  policy.  It  is 
not  good  policy  that  a  person  who  receives 
an  injury  by  the  negligence  of  public  serv- 
ants engaged  in  carrying  on  such  public 
utilities  should  be  made  to  suffer  the  in- 
jury without  recourse  upon  the  public 
which  receives  the  benefit  of  the  services, 
and  which,  by  reason  of  the  proposed 
exemption  of  the  public  from  such  liability, 
would  be  enabled  to  obtain  the  service  at 
less  cost  than  if  it  were  performed  by  pri- 
vate persons.  This  rule,  having  been  es- 
tablished at  common  law  and  being  in 
existence  at  the  time  the  statute  was 
passed  authorizing  the  creation  of  cities  of 
the  class  to  which  Alameda  belongs,  must 
be  considered  in  construing  the  statutory 
provision  for  the  creation  of  such  ciUes. 
It  is  provided  by  the  statute  (J  750  of  the 
municipal  corporation  act)  that  every  mu- 
nicipal corporation  of  the  fifth  class  "may 
sue  and  be  sued  in  all  courts  and  places, 
and  in  all  proceedings  whatever."  Deer- 
ing's  Gen.  Laws  1897,  p.  846.  I  think 
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this  provision,  in  connecUon  with  §  4468 
of  the  Political  Code,  and  the  established 
common-law  rule,  should  be  construed  as 
a  statutory  declaration  that  cities  of  this 
class  are  liable  for  the  negligence  of  its 
agents  and  servants  in  all  cases  where  such 
liability  was  established  at  common  law, 
and  that  this  can  be  upheld  as  a  statutory 
provision  without  the  necessity  of  resort- 
ing for  its  support  to  a  distinction  which 
is  wholly  fictitious,  and  which  will  produce, 
as  such  arbitrary  distinctions  are  apt  to 
produce,  embarrassing  consequences,  if 
recognized  as  real  and  applied  to  other 
questions. 
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T. 

CITY  OF  NEW   BERN,   Appt. 

(140  N.  C.  506,  53  S.  E.  342.) 

Municipal   corporation — legislative   commia- 
sion — responsibility. 

1.  The  establishment,  by  the  legisla- 
ture, of  a  commission  to  have  charge  of  th« 
electric-light,  water,  and  sewer  systems  of 
the  city,  does  not  create  it  a  separate  cor- 
poration, for  whose  negligent  acts  the  city 
is  not  responsible. 

Same — Pliability  for  netligence. 

2.  A  municipal  corporation  which  has 
undertaken  to  exercise  its  charter  power  to 
maintain  an  electric- light  plant  to  light  its 
streets  and  sell  electricity  to  private  con- 
sumers is  responsible  for  the  negligent  acts 
of  the  commission  which  the  legislature  has 
placed  in  charge  of  the  plant. 
Electricity — live  wire — ^negligence. 

3.  Negligence  may  be  found  from  the 
hanging  of  a  live,  broken  electric-light  wire 
on  a  pole  in  a  much-used  public  street  at 
about  the  level  of  the  heads  of  the  people, 
and  leaving  it  there  two  days  without  at- 
tention. 

Same — ^mistake  as  to  potency. 

4.  That  one  guilty  of  negligently  per- 
mitting a  broken  electric  wire  to  remain 
in  an  exposed  position  in  a  public  street 
thought  that  it  did  not  carry  enough  elec- 
tricity to  be  dangerous  will  not  absolve 
him  from  liability  for  the  death  of  one 
coming  in  contact  with  it. 

(March  13,  1906.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Oaven  County 
in  plaintiff's  favor  in  an  action  brought  t4» 
recover  damages  for  the  alleged  negligent 
killing    of    plaintiff's    intestate.     Affirmed. 


Note. — As  to  liability  of  municipal  cor- 
poration for  n^ligence  in  maintaining  elee- 
tric-light  plant,  see  note  to  the  preceding 
case  St  Davoust  ▼.  Alameda. 
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Statement  by   Conoor,  J.: 

CiTil  action  for  damages  alleged  to  bave 
been  sustained  by  the  plaintiff  by  reason  of 
the  death  of  bis  intestate  caused  by  the  neg- 
ligence of  the  defendant.  The  testimony, 
which  upon  demurrer  must  be  taken  as  true, 
showed  tliat  the  defendant  k  a  municipal 
corporation,  having  the  usual  powers  and 
duties  conferred  and  imposed  upon  cities  and 
towns  in  this  state.  Section  54.  chap.  82,  p. 
164,  Priv.  Laws  1899,  entitled  "An  Act  to 
Incorporate  the  City  of  New  Bern,"  provides 
"that  the  board  of  aldermen  are  authorized 
and  empowered  to  construct  or  buy,  main- 
tain and  operate,  an  electric-light  plant  for 
the  purpose  of  furnishing  light  to  the  in- 
habitants of  said  city,  waterworks  system, 
and  sewerage  system;  and  the  said  board 
of  aldermen  are  authorized  and  empowered 
to  charge  reasonable  prices  for  the  use  of 
said  light,  water,  and  sewerage,  when  fur- 
nished- to  private  consumers."  Section  65 
empowers  the  city  to  issue  bonds  when  the 
proposition  to  do  so  has  been  approved  by 
the  qualified  voters,  for  the  purpose  of  buy- 
ing or  erecting  a  system  of  light  and  water, 
etc.  Pursuant  to  the  power  vested  in  the 
board  of  aldermen  by  this  act,  they  pur- 
chased a  water  and  sewerage  plant,  and 
erected  an  electric-light  plant.  The  charter 
was  amended  by  chapter  41,  p.  81,  Priv. 
Laws  1903,  and  the  sections  of  this  statute 
pertinent  to  the  questions  presented  by  this 
appeal  provide  that,  for  the  proper  manage- 
ment of  the  water,  sewer,  and  electric-light 
systems,  a  commission  is  established.  The 
members  of  the  commission  are  named  in 
the  act  and  their  terms  prescribed.  At  the 
expiration  of  such  terms  their  successors  are 
to  be  elected  in  the  manner  provided  for 
the  election  of  the  mayor  of  the  city.  The 
commission  is  given  entire  supervision  and 
control  of  the  maintenance,  management, 
etc.,  of  said  systems,  with  power  to  fix 
rates  for  light,  water,  and  sewerage,  sub- 
ject to  an  appeal  to  the  board  of  aldermen. 
Provision  is  made  for  paying  the  expenses 
of  maintaining  and  operating  the  systems 
and  payment  of  interest  on  the  bonds  from 
rates,  etc.,  and  the  surplus  is  directed  to  be 
held  for  a  sinking  fund  to  discharge  the 
principal  of  the  bonds  when  due.  The  com- 
mission is  required  to  make  quarterly  re- 
ports to  the  mayor  and  board  of  aldermen 
of  receipts  and  disbursements,  and  is  ^ven 
power  to  employ  servants  and  agents  to  op- 
erate the  systems,  and  to  discharge  them, 
etc. 

The  commission  appointed  by  the  act  of 
1903  were  in  control  of  the  electric-light 
plant  when  the  plaintiff's  intestate  received 
the  injury  from  which  he  died.  The  plain- 
tiff's evidence  showed  that  on  the  niglit  of 
March  22,  1904,  the  electric  wire  on  Queen 
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street  was  down  at  Five  Points  at  the  po- 
lice roundhouse.  The  wire  was  broken  by 
an  engine.  The  chief  of  police,  who  saw  the 
wire  down,  telephoned  for  the  electrician 
employed  by  the  commission,  whose  duty  it 
was  to  put  up  wires  and  attend  to  the 
line.  When  the  electrician  came  to  the  place 
at  which  the  wire  was  down,  he  said  that 
the  wire  was  not  dangerous;  that  it  could 
wait  until  morning.  He  wound  the  wire  up 
in  a  coil  and  tied  it  with  one  end  of  the 
wire  so  that  it  would  not  come  undone.  He 
hung  it  upon  the  electric-light  pole  at  the 
corner  of  Roundtree  street  as  high  as  he 
could  reach,  about  SVi  or  0  feet  from  the 
ground.  It  did  not  seem  to  be  a  live  wire. 
It  was  the  wire  to  a  lamp.  The  chief  of 
police  also  telephoned  to  the  mayor  about 
the  wire,  who  directed  him  to  see  the  rail- 
road agent  about  it, — said  he  had  nothing 
to  do  with  it.  Large  numbers  of  people  gen- 
erally congregate  at  the  place  where  the 
wire  was  down.  When  the  chief  of  police 
found  the  wire  in  the  street  the  current  was 
on  it.  The  electrician  said  that  it  was  not 
a  live  wire,  and  there  was  no  danger  in  it. 
It  supplied  a  16-candle-power  light, — the 
same  wire  which  was  run  in  all  houses.  Two 
nights  after  the  wire  was  broken,  the  de- 
ceased, walking  along  the  sidewalk,  stepped 
on  it  and  was  killed.  It  was  raining.  There 
was  some  controversy  in  respect  to  the  ap- 
pearance of  the  body  of  the  deceased  after 
death.  The  defendant  interposed  a  demurrer 
to  the  evidence,  which  was  overruled.  Ver- 
dict for  plaintiff,  judgment,  and  appeal  by 
defendant. 

Mr.   W.  D.  Mclver  for  appellant, 
lir.  W.  W.  Clark  for  appellee. 

Connor,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant's  principal  contention  is 
presented  by  its  exception  to  the  following 
instruction:  "Chapter  41,  Priv.  Laws  1903, 
does  not  create  the  water  and  light  commis- 
sion into  a  separate  corporation.  The  act 
makes  the  commission  oflBcers  and  agents  of 
the  city  of  New  Bern;  and,  if  the  jury  find 
that  the  commission  was  negligent,  the  city 
would  be  responsible  for  such  negligence." 
His  Honor  correctly  construed  the  statute, 
and  drew  the  proper  conclusion  in  regard  to 
the  relation  established  between  the  com- 
mission and  the  defendant.  The  act  of  1903, 
read  in  connection  with  §S  54  and  55,  chap. 
82,  pp.  164,  165,  Priv.  Laws  1899,  simply  es- 
tablishes a  new  and  separate  agency  for  the 
management  and  control  of  the  water,  sew- 
erage, and  light  systems.  The  vice  in  the 
defendant's  contention  lies  in  the  assump- 
tion that  the  board  of  aldermen  constitute 
the  municipal  corporaticm.    It  is  no  mor* 
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the  political  entity  created  by  the  charter 
than  the  legislature  is  the  political  entity 
called  the  state.  Both  are  mere  govern- 
mental agencies  established  for  enabling  the 
people  to  declare  and  enforce  their  sovereign 
will  and  purpose.  It  is  entirely  immaterial 
whether  the  commission  is  responsible  to,  or 
under  the  control  of,  the  board  of  aldermen. 
Both  are  responsible  to  the  municipality, 
which,  for  the  dual  purposes  of  local  self- 
government  and  performing  such  other  and 
appropriate  powers  as  are  conferred  by  the 
charter,  is  created  by  the  legislature  under 
the  provisions  of  Const,  art.  8,  {  4.  If  the 
legislature  had  made  the  commission  a  cor- 
poration, the  result  would  have  been  the 
same.  It  is  competent,  and  not  unusual,  for 
municipal  corporations,  for  convenience  in 
carrying  on  their  varied  functions,  to  use 
commissions,  made  bodies  corporate;  when 
done,  the  corporation  is  a  mere  agency  em- 
ployed by  the  municnpality  with  the  power 
of  visitation  and  control  in  the  same  man- 
ner as  if  an  individual  was  employed.  Such 
corporations  occupy  similar  relations  to  the 
municipality  as  the  university,  the  hospitals, 
and  the  state  prison  do  to  the  state.  They 
are  governmental  agencies.  Their  liability 
to  be  cued  depends  upon  the  purpose  for 
which  they  are  created.  When  they  are 
simply  agencies  of  the  state,  such  as  coun- 
ties, they  may  not  be  sued  for  torts  com- 
mitted by  the  agents,  as  held  in  White  t. 
Chowan  County,  90  N.  C.  437,  47  Am.  Rep. 
634,  and  many  other  cases.  If,  as  in  cities 
atad  towns,  they  have  '  both  governmental 
and  business  corporate  powers  conferred, 
their  liability  to  suits  for  the  torts  of  their 
servants  and  agents  depends  upon  the  sphere 
of  activity  in  which  the  wrong  complained 
of  is  committed.  In  so  far  as  a  municipal 
corporation  is  engaged  in  the  discharge  of 
powers  and  duties  imposed  upon  it  by  the 
legislature  as  governmental  agencies  of  the 
state,  they  are  not  liable  for  breach  of  duty 
by  their  officers;  in  that  respect,  the  officers 
are  the  agents  of  the  state,  although  se- 
lected by  the  mtmicipality.  When  acting  in 
their  ministerial  or  corporate  character  in 
the  management  of  property  used  for  their 
own  benefit  or  profit,  discharging  powers  and 
duties  voluntarily  assumed  for  their  own 
advantage,  they  are  liable  to  an  action  to 
persons  injured  by  the  negligence  of  their 
servants,  agents,  and  officers;  and  it  is  im- 
material whether  such  servant,  agent,  or  of- 
ficer be  a  corporation  or  an  individual.  Mof- 
fitt  V.  Asheville,  103  N.  C.  237,  14  Am.  St. 
Rep.  810,  9  8.  E.  696,  in  which  the  authori- 
ties are  cited  and  reviewed  by  Mr.  Justice 
Avery;  Willis  v.  Newbem,  118  N-  C.  137,  24 
B.  E.  706.  "The  distinction  is  between  the 
exerdse  of  its  legislative  powers,  which  it 
holds  for  public  purposes  and  as  part  of  the 
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government  of  the  country,  and  those  pri- 
vate franchises  which  belong  to  it  as  a  cre- 
ation of  the  law.  Within  the  sphere  of  the 
former,  it  enjoys  the  exemption  of  the  gov- 
ernment from  responsibilities  for  its  own 
acts  and  for  the  acts  of  those  who  are  inde- 
pendent corporate  offloers  deriving  their 
rights  and  duties  from  the  sovereign  power." 
McHhenney  v.  Wilmington,  127  N.  C.  146,  50 
L.R.A.  470,  37  S.  E.  187;  IngersoU,  Pub. 
Corp.  416;  Maxmilian  v.  New  York,  62  N. 
Y.  160,  20  Am.  Rep.  468;  1  Smith,  Modem 
Law  of  Mun.  Corp.  §  807. 

While  it  must  be  taken  that  one  of  the 
purposes  of  the  defendant  in  erecting  a  sys- 
tem of  electric  lights  was  the  illumination 
of  its  streets,  it  is  equally  manifest  that,  in 
addition  to  such  purpose,  was  that  of  selling 
power  to  its  citizens  for  their  private  resi- 
dences and  stores.  Section  64,  chap.  82,  p. 
164,  Laws  1899,  expressly  confers  this  power, 
and  the  amendment  of  1903  (chap.  41,  page 
81)  in  no  way  limits  it.  Without  expressing 
any  opinion  upon  the  suggestion  that  the 
lighting  its  streets  is  a  governmental  func- 
tion, if  that  was  the  sole  purpose  for  which 
its  plant  was  erected  and  was  being  oper- 
ated it  would  seem  clear  that,  as  the  por- 
tion of  its  charter  referring  to  an  electric 
plant  gives  it  the  right  to  generate  and  sell 
power,  we  must  conclude  that  it  was  exer- 
cising this  right.  Ndson,  Ch.  J.,  in  Bailey 
▼.  New  York,  3  Hill,  631,  38  Am.  Dec.  669, 
discussing  the  question  says:  "As  the 
powers  in  question  have  been  conferred  upon 
one  of  these  public  corporations,  thus  blend- 
ing in  a  measure  those  conferred  for  private 
advantage  and  emolument  with  those  al- 
ready possessed  for  public  purposes,  there  is 
some  difficulty,  I  admit,  in  separating  them 
in  the  mind  and  properly  distinguishing  the 
one  class  from  the  other,  so  as  to  distribute 
the  responsibility  attaching  to  the  exercise 
of  each.  But  the  distinction  is  quite  clear 
and  well  settled,  and  the  process  of  separa- 
tion practicable.  To  this  end,  regard  should 
be  had,  not  so  much  to  the  nature  and  char- 
acter of  the  various  powers  conferred,  as 
to  the  object  and  purpose  of  the  legislature 
in  conferring  them.  If  granted  for  public 
purposes  exclusively,  they  belong  to  the 
corporate  body  in  its  public,  political,  or 
municipal  character.  But  if  the  grant  was 
for  purposes  of  private  advantage  and  emol- 
ument, though  the  public  may  derive  a  com- 
mon benefit  therefrom,  the  corporation 
quoad  hoo  is  to  be  regarded  as  a  private 
company.  It  stands  on  the  same  footing  as 
would  any  individual  or  body  of  persons  up;, 
on  whom  the  like  special  franchises  had 
been  conferred."  In  that  case,  the  plaintiff 
sued  for  the  negligent  construction  of  a  dam 
across  the  Croton  river  by  the  agents  of  the 
city.    The  work  was  done  under  the  control 
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of  eommisnoners  app<diited  by  the  legis- 
lature. The  same  argument  was  made  as 
in  this  appeal.  The  court  said  in  response 
thereto  that  the  city  was  under  no  obliga- 
tion to  accept  tlie  charter  or  amendments, 
but,  having  done  so,  it  was  bound  for  the 
acts  of  the  commission  appointed  by  the  leg- 
islature. That  case  has  been  uniformly  fol- 
lowed by  the  courts  of  N«w  York  and  other 
states.  In  Chicago  ▼.  Selz,  S.  &  Co.  202  HL 
MS,  67  N.  E.  386,  it  is  said:  "The  injury  to 
plaintiff  did  not  arise  from  negligence  in  the 
use  of  the  hydrant  for  the  purpose  of  ex- 
tingiiishing  fire.  The  business  of  selling 
water  to  inhabitants  and  street-sprinlcling 
conl^actors  is  not  an  exercise  of  the  police 
power,  and  the  city  is  not  exempt  frotn  lia- 
bility for  negligence  in  maintaining  such 
system."  The  conclusion  is  irresistible  that 
the  commission  was  the  agent  of  the  city, 
and  that,  upon  the  maxim,  Re»pondeat  su- 
perior, it  must  answer  for  any  injury  sus- 
tained by  its  negligence. 

In  respect  to  the  merits  of  the  case.  His 
Honor  properly  instructed  the  jury  that  neg- 
ligence is  the  failure  to  observe,  for  the  pro- 
tection of  the  interest  of  another  person, 
that  degree  of  care,  precaution,  and  vigilance 
which  the  circumstances  justly  demand, 
whereby  such  other  person  suffers  injury. 
It  hardly  admits  of  argument  that  hanging 
a  live  wire  on  a  pole,  in  the  manner  testified 
to  by  all  of  the  witnesses,  in  the  portion 
of  a  dty  frequented  by  many  persons,  and 
permitting  it  to  remain  suspended  for  two 
days,  in  the  place  and  under  the  circum- 
stances testified  to,  is  evidence  of  negli- 
gence. We  see  no  reason  to  modify  the  lan- 
guage of  Cook,  J.,  in  Mitchell  v.  Raleigh 
Electric  Co.  129  N.  C.  166,  65  L.R.A.  398,  85 
Am.  St.  Rep.  735,  39  S.  E.  801.  The  duty 
imposed  upon  persons  and  corporations 
maintaining  wires  charged  with  electricity, 
upon  the  public  streets  and  highways,  to  ex- 
ercise  a  high  degree  of  care  for  the  protec- 
tion of  persons  using  such  highways,  is  im- 
perative. The  defendant  insists  that  the 
wire  with  which  the  plaintiff's  intestate  came 
in  contact,  causing  his  death,  was  charged 
with  a  current  of  only  110  voltage,  and 
could  not  produce  death.  The  evidence 
shows  that,  notwithstanding  the  theory  of 
the  electrician,  it  did  cause  death.  He  was 
mistaken  either  as  to  the  voltage  or  its  ef- 
fect upon  a  human  body.  The  man  either 
touched  it,  as  contended  by  the  defendant, 
or  stepped  on  it,  as  contended  by  the  plain- 
tiff and  as  found  by  the  jury;  and  was  in- 
stantly killed.  Persons  controlling  so  dan- 
gerous and  subtle  an  agency  as  electricity 
must  not  be  permitted  to  theorize  in  re- 
gard- to  its  probable  effects,  or  speculate 
upon  the  chances  of  results  affecting  human 
life.  The  wires  must  ba  either  insulated  or 
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placed  beyond  the  danger  line  of  contact 
with  human  beings  using  the  public  streets 
in  a  lawful  way.  While  the  testimony  re- 
garding the  manner  in  which  the  contact 
was  brought  about  is  conflicting,  the  jury 
have,  upon  a  fair  and  impartial  instruction, 
accepted  the  plaintiff's  view.  The  question 
of  contributory  negligence  was  properly  sub- 
mitted. We  find  no  error  in  the  rule  laid 
down  in  regard  to  the  measure  of  the  dam- 
ages. 
The  judgment  must  be  affinnecL 
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Records — right  to  inspect. 

1.  Under  §S  2663,  2664,  Comp.  Laws 
Nev.,  providing  that  every  conveyance  of 
real  estate,  and  every  instrument  of  writ- 
ing setting  forth  an  agreement  to  convey 
any  real  estate,  or  whereby  any  real  estatn 
may  be  affected,  proved,  acknowledged,  eer- 
tifled,  and  recorded  in  the  manner  prescribed 
"shall,  from  the  time  of  filing  the  same  with 
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Case  Note. — Right  to  copy  real-estate  rec- 
ords for  purposes  of  compiling  independent 
set  of  abstract  books. — The  opinion  above 
contains  an  almost  complete  and  exhaustive 
review  of  the  authorities  upon  the  right  of 
access  of  an  abstracter  of  real-estate  titles 
to  public  records  for  the  purposes  of  his 
business.  In  addition  to  the  cases  there 
cited,  attention  may  l>e  called  to  the  fol- 
lowing: 

In  State  ex  reL/Davis  v.  McMillan,  49  Fla. 
243,  38  So.  666,  under  a  statute  requiring 
all  instruments  affecting  the  title  to  real 
estate  to  be  recorded  in  the  offices  of  the 
clerks  of  the  circuit  courts  and  providing 
that  such  records  should  always  be  open  to 
the  public,  under  the  clerk's  supervision,  for 
the  purpose  of  inspection  and  of  making  ex- 
tracts therefrom,  free  of  charge,  unless  some 
service  in  connection  therewith  was  re- 
(^uired  of  the  clerk,  It  was  held  that  the  pub- 
lic generally,  including  any  person  or  com- 
pany engaged  in  the  abstracting  business, 
had  the  continuous  right,  at  all  reasonable 
times,  by  themselves  or  their  agents,  to  in- 
spect and  make  extracts  from  any  and  all 
the  public  records  in  the  clerks'  oiHces,  with 
a  due  regard  to  the  rights  and  duties  of 
the  clerk  and  other  persons  having  similar 
rights;  and  that  the  clerk  was  not  entitled 
to  any  fees,  where  he  performed  no  serv- 
ice for  such  persons  other  than  the  general 
■■upervision  and  watchfulness  as  to  what  was 
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the  recorder  for  record,  impart  notice  to  all 
persons  of  the  contents  thereof;  and  subse- 
quent purchasers  and  mortgagees  shall  be 
deemed  to  purchase  and  take  with  notice;" 
and  under  other  statutes  enumerated,  as 
construed  in  connection  with  the  common 
law, — a  corporation  organized  for  the  pur- 
pose of  furnishing  abstracts  and  guaran- 
tying titles  may,  free  of  charge,  through  its 
agents  and  employees,  during  regular  busi- 
ness hours,  inspect  and  make  memoranda 
and  copies  of  all  files  and  records  in  the 
office  of  the  county  recorder,  in  so  far  as 
they  relate  to  current  transactions  in  which 
it  is  authorized  or  employed  to  make 
Marches,  furnish  abstracts,  or  guarantee  ti- 
tles by  persons  having,  or  seeking  to  acquire, 
an  interest  in  property;  the  examination  to 
be  made  at  such  times  and  under  such  cir- 
cumstances as  will  not  prevent  the  recorder 
or  his  assistants  from  discharging  their 
duties,  nor  interfere  with  the  right  of  other 
persons  to  have  access  to  the  records. 
Same — ^right  to  copy. 

2.  Under  the  laws  mentioned,  relator 
has  not  the  right  to  copy  or  inspect  all 
records  for  the  purpose  of  compiling  an  in- 
dependent set  of  abstract  books,  covering 
all  the  property  to  which  the  records  relate 
and  for  use  in  equipping  an  office  in  opposi- 
tion to  the  recorder. 

(January  19,  1906.) 


PETITION  for  a  writ  of  mandamus  to 
compel  defendant  to  permit  relator  to 
copy  the  public  records.'    Denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  S.  Green,  AUred  ChArts, 
and  T.  A.  A.  Siegfriedt,  for  relator: 

Public  records  are  public  property,  kept 
for  the  public  benefit. 

Lum  T.  McCarty,  39  N.  J.  L.  289. 

Indepe.«dent  of  any  statute  declaring  a 
right  of  inspection  or  requiring  such  record 
to  be  kept,  the  records  of  a  public  officer  be- 
come such  public  records  as  are  subject  to 
the  free  and  general  inspection  by  the  pub- 
lic 

Brown  v.  Knapp,  64  Mich.  132,  62  Am. 
Rep.  800,  19  N.  W.  778;  Coleman  ▼.  Com- 
26  Gratt.  881,  18  Am.  Rep.  711;  SUte  ex 
rel.  McClory  ▼.  Donovan,  10  N.  D.  209,  86 
N.  W.  709;  1  Greenl.  Ev.  i  496,  p.  610; 
State  v.  Smith,  74  Iowa,  583,  38  N.  W.  492; 
State  V.  Cummins,- 76  Iowa,  136,  40  N.  W. 
124;  Parsons  t.  Randolph,  21  Mo.  App.  359; 
Na«h  T.  Lathrop,  142  Mass.  36,  6  N.  E. 
559;  Banks  v.  Manchester,  23  Fed.  143; 
Meyers  v.  Callaghan,  20  Fed.  441;  Chase  t. 
Sanborn,  4  Cliff.  306,  Fed.  Cas.  No.  2,628; 
Little  V.  Gould,  2  Blatchf.  165,  Fed.  Cas. 
No.  8,394;    Banks  ▼.  West  Pub.  Co.  27  Fed. 


foing  on  in  his  office,  necessary  to  the  safe- 
eeping  of  the  records,  the  work  being  per- 
formed by  the  persons  themselves  or  their 
employees. 

In  Land  Title  Warranty  4  S.  D.  Co.  v. 
Tanner,  99  Ga.  470,  27  S.  E.  727,  the  de- 
cision of  the  same  court  in  Buck  ▼.  Collins, 
61  Ga.  391,  21  Am.  Rep.  236,  cited  in  the 
opinion  above,  wag,  upon  a  review  thereof, 
expressly  reaffirmed;  and  upon  the  authori- 
ty of  that  case  it  was  .held  that  that  sec- 
tion of  the  Code  which  conferred  the  right 
to  inspect  public  records  did  not  extend 
such  privilege  to  an  attorney  at  law,  either 
in  his  own  right  or  on  behalf  of  the  cor- 
poration represented  by  him,  so  as  to  per- 
mit him,  a^inst  the  consent  of  the  clerk  of 
the  superior  court,  without  paying  the  tet- 
ter's fees,  to  make  copies  of  or  abstracts 
from  the  books  of  record  in  his  office,  for 
the  purpose  of  compiling  abstracts  of  title 
to  be  used  in  the  private  abstract  and  land- 
title  business  carried  on  by  such  attorney  or 
corporation.  In  this  case  it  appeared  that 
the  plaintiff  was  the  assignee  of  a  company, 
upon  which,  by  a  special  act,  certain  privi- 
leges in  making  aostracts  of  the  records  of 
deeds  and  mortgages  in  a  specified  county 
had  been  conferred.  It  was  held  that  the  act 
was  incapable  of  enforcement  because  the 
enjoyment  of  the  special  privileges  granted 
was  expressly  limited  to  such  time  "as  may 
be  necessary  to  complete  the  work  now  com- 
menced" by  such  company,  wid  tiiere  was 
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nothing  in  the  act  to  show  what  this  work 
was  or  when  it  was  t«  be  completed.  It  waa 
further  held  that  in  no  event  could  the  act 
be  construed  so  as  to  extend  its  operation 
to  records  not  in  existence  at  the  time  of 
its  passage,  and  that  therefore  it  could  not 
confer,  for  the  purpose  set  forth  therein, 
any  ri^ht  of  making  abstracts  from  records 
made  m  or  after  the  year  of  its  passage. 

So  it  has  been  held  that  persons  engaged 
in  the  business  of  making  abstracts  of  titles 
to  real  estate  are  not  entitled  to  access  to 
the  books  of  Vecords  in  the  offices  of  county 
recorders,  or  to  the  original  instruments  on 
file  there,  for  the  purpose  of  making  ab- 
stracts thereof  for  use  in  their  business. 
Scribner  v.  Chase,  27  111.  App.  36.  It  should 
be  noted,  however,  that  this  action  was  be- 
gun before  the  passage  of  certain  acts  in 
1887  concerning  county  recorders  and  ths 
inspection  of  records  in  their  offices. 

And  in  Burton  v.  Reynolds,  102  Mich.  5^ 
60  N.  W.  452,  it  appeared  that  the  respond* 
ent,  who  was  the  clerk  of  the  county,  would 
not  grant  the  relator,  who  was  engaged  in 
the  business  of  making  abstracts  of  title  to 
real  estate,  the  same  facilities  of  access  to 
records  in  the  clerk's  office  that  were  given 
others  in  the  same  business,  without  his 
contributing  to  the  employment  of  an  as- 
sistant in  the  clerk's  office,  made  necessary 
by  according  such  privileges  to  persons  in 
such  business.  It  further  appeared  that  the 
relator   was  denied  no  privilege  di  access 
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SO:  State  ex  rel.  Thomas  t.  Hoblitzelle, 
85  Mo.  624;  Burton  v.  Tuite,  78  Mich.  363, 
7  LJIJL  73,  44  N.  W.  282,  80  Mich.  218, 
7  L.R.A.  824,  45  N.  W.  88;  Lum  v.  McCar- 
ty,  38  N.  J.  L.  287;  Aitcheson  t.  Hucbner, 
90  Mich.  645,  51  N.  W.  634;  Johnson  v. 
Wakulla  County,  28  Fla.  731,  9  So.  690; 
State  ex'  rel.  Griggs  y.  Meeker,  19  Neb. 
106,  26  N.  W.  620;  Spielman  t.  Flynn, 
19  Neb.  346,  27  N.  W.  224;  People  ex  rel. 
Henry  ▼.  Cornell,  47  Barb.  329;  King  v. 
Shelley,  3  T.  R.  142;  Herbert  ▼.  Ashbumer, 
1  Wils.  297;  King  v.  Lucas,  10  East,  235; 
King  T.  Babb,  3  T.  R.  680;  Rex  t.  Clapham, 
I  Wils.  305;    Re  Chambers,  44  Fed.  786. 

Abstracters  have  the  right  to  examine  and 
inspect  all  of  the  public  records. 

Burton  v.  Tuite,  supra;  Day  v.  Button, 
96  Mich.  600,  56  N.  W.  3;  Aitcheson  v. 
Huebner,  90  Mich.  643,  51  N.  W.  634;  State 
«x  rel.  Colscott  v.  King,  164  Ind.  621,  67  N. 
E.  535;  Stocknan  ▼.  Brooks,  17  Colo.  248, 
29  Pac.  746;  Bean  ▼.  People,  7  Colo.  200,  2 
Pac.  909;  Hanson  y.  Eichstaedt,  69  Wis. 
538,  35  N.  W.  30;  Nash  v.  Lathrop,  142 
Mass.  29,  a  N.  E.  659;  Parsons  t.  Randolph, 
21  Mo.  App.  359;  State  ex  rel.  Cole  v. 
Rachac,  37  Minn.  372,  35  N.  W.  7;  People 
ex  rel.  Title  Guarantee  &  T.  Co.  v.  Reilly, 


38  Hun,  429;  People  ex  rel.  German  Amer- 
ican Loan  &  T.  Co.  ▼.  Richards,  99  N.  Y. 
620,  1  N.  E.  258;  West  Jersey  Title  & 
Guaranty  Co.  v.  Barber,  49  N.  J.  Eq.  474,  24 
Atl.  381;  State  ex  rel.  Newby  v.  Ellsworth 
61  Neb.  444,  85  N.  W.  439;  State  ex  rel. 
Griggs  V.  Meeker,  19  Neb.  106,  26  N.  W. 
620;  People  ex  rel.  Henry  v.  Cornell,  47 
Barb.  329;  State  ex  rel.  Ferry  v.  Williams, 
41  N.  J.  L.  332,  32  Am.  Rep.  211);  Re  Cas- 
well, 18  R.  I.  835,  27  L.R.A.  82,  49  Am.  St. 
Rep.  814,  29  Atl.  259;  Waryelle,  Abstracts, 
p.  63  ff,  chap.  6,  {  3. 
Mr.  William  Forman,  for  respondent: 
At  common  law  the  right  to  inspect  pub- 
lic records,  either  in  person  or  by  an  agent, 
was  confined  to  those  who  had  an  Interest 
in  the  subject-matter  to  which  the  record 
related. 

24  Am.  &  Eng.  Enc.  Law,  2d  ed.  182; 
King  V.  Merchant  Tailors'  Co.  2  Bam.  A  Ad. 
115;  Brewer  t.  Watson,  71  Ala.  299,  46  Am. 
Rep.  318;  Daly  v.  Dimock,  55  Conn.  579,  12 
Atl.  405;  State  ex  rel.  Colscott  y.  King,  154 
Ind.  621,  57  N.  E.  535;  Cormack  t.  Wolcott, 
37  Kan.  391,  16  Pac  246;  People  ex  rel. 
Bishop  y.  Walker,  9  Mich.  328;  People  ex 
rel.  Henry  v.  Cornell,  35  How.  Pr.  31 ;  Owens 
y.  Woolridge,  8  Pa.  Dist.  R.  305;  Re  Cas- 


io any  and  all  records,  papers,  and  files  en- 
joyed by  the  general  public,  and  that  the 
facilities  which  he  demanded  were  excep- 
tional ones.  The  court  refused  to  compel 
the  respondent  to  give  the  relator  access  to 
the  files  and  record  of  all  suits  pertaining 
to  real  estate  for  the  purpose  of  making 
abstracts  thereof  for  use  in  his  business. 
The  court  was  of  the  opinion  that,  inasmuch 
<a8  the  clerk  was  responsible  for  the  manage- 
ment of  his  office  and  for  the  preservation  of 
the  records  therein  contained,  he  had  the 
right  to  prescribe  what  rules  were  proper  in 
such  respect  as  long  as  he  denied  no  one  the 
right  of  access  to  records  to  which  the  gen- 
eral public  were  entitled. 

And  in  State  ex  rel.  Clay  County  Abstract 
Co.  r.  McCubrey,  84  Minn.  439,  87  N.  W. 
1126,  under  statutes  providing  that  the  pa- 
pers, fiTps,  and  records  of  certain  public  of- 
fices should  be  open  to  the  inspection  of  any 
^rson  demanding  the  same,  free  of  charge, 
except  where  fees  were  provided  by  law,  and 
in  that  case  upon  tender  of  the' fees,  and 
requiring  any  persons  desiring  information 
as  to  the  contents  of  such  records  for  the 
purpose  of  making  abstracts  of  title  to  real 
estate  to  apply  to  the  clerk  therefor,  and 
requiring  the  clerk  to  certify  to  the  con- 
tents of  such  records  upon  the  payment  of 
fees, — it  was  held  that  these  provisions  did 
not  authorize  an  examination  or  inspection 
of  the  records  and  files  in  the  office  of  the 
olerk  of  the  divtriet  court  by  any  person 
6i:aLA.(N.S.) 


when  the  purpose  thereof  was  to  complete 
and  certify  abstracts  of  title  to  real  estate, 
and  that  the  cleric  oould  refuse  to  permit 
an  examination  of  the  records  when  such 
was  the  purpose  thereof.  It  was  further 
held  that  any  person  desiring  an  examina- 
tion of  the  records  for  that  purpose  was  re- 
quired by  these  provisions  to  apply  to  the 
clerk  therefor,  ana  that  the  latter  as  cus- 
todian thereof  could  determine  for  what 
purpose  the  inspection  demanded  was  in- 
tended. The  court  said  that  the  plain  and 
obvious  purpose  of  these  provisions  was  to 
extend  the  privilege  of  inspecting  public  rec- 
ords to  all  classes  of  citizens  whether  inter- 
ested in  the  matter  or  not,  and  it  was  clear- 
ly competent  for  the  legislature  to  surround 
the  privilege  thus  extended  with  such  rea- 
sonable restrictions  as  it  deemed  wise. 
"There  is  no  attempt  to  limit  the  right  of 
inspection  to  any  particular  person  or  per- 
sons nor  to  any  particular  class  of  persons. 
All  are  granted  free  access  to  the  records  for 
proper  purposes  at  proper  and  convenient 
times,  and  the  only  limitations  or  restric- 
tions imposed  are  with  reference  to  the  pur- 
poses for  which  inspection  and  examination 
are  sought  to  be  made;"  and  these  restric- 
tions apply  to  all  classes  of  citizens. 

As  to  the  right  to  inspect  public  records 
generally,  see  the  note  appended  to  Re  Caa- 
weU,  27  LJtA.  88. 
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well,  18  R.  L  835,  27  LJl.A.  82,  49  Am.  St. 
Rep.  814,  29  Atl.  259. 

The  gratification  of  mere  curiosity  or  mo- 
tives merely  speculative  will  not  entitle  him 
to  demand  an  examination  of  such  writ- 
ings. 

Brewer  v.  Watson,  71  Ala.  299,  46  Am. 
Rep.  318;  Randolph  v.  State,  82  Ala.  627, 
60  Am.  Rep.  761,  2  So.  714;  Phelan  v. 
State,  76  Ala.  49. 

The  right  to  inspect  public  records  must 
be  exercised  subject  to  such  reasonable  re- 
strictions as  may  be  imposed  by  statute  or 
by  the  custodian  of  the  records. 

Stocknan  v.  Brooks,  17  Colo.  248,  29  Pac. 
746;  Upton  v.  Catlin,  17  Colo.  646,  17  L.R.A. 
282,  31  Pac.  172;  Buck  v.  Collins,  61  Ga. 
395,  21  Am.  Rep.  236;  Day  v.  Button,  96 
Mich.  600,  66  N.  W.  3j  Burton  v.  Tuite,  78 
Mich.  363,  7  L.R.A.  73,  44  N.  W.  282;  Bur- 
ton V.  Reynolds,  102  Mich.  65,  60  N.  W. 
462;  State  ex  rel.  Cole  v.  Rachac,  37  Minn. 
372,  36  K.  W.  7;  Hanson  ▼.  Eichstaedt,  69 
Wis.  638,  36  N.  W.  30;  Belt  v.  Prince 
George's  County  Abstract  Co.  73  Md.  289, 
10  LJI.A.  212,  20  Atl.  982. 

The  statute  is  not  designed  to  allow  indi- 
viduals who  wish  to  abstract  the  entire 
records  for  future  profit  in  their  private 
business  the  privilege  of  using  continuous- 
ly the  public  property  and  of  monopolizing, 
from  day  to  day,  for  months  and  years,  a 
portion  of  the  time  and  attention  of  a  pub- 
lic officer,  against  his  will  and  without  rec- 
ompense. 

Bean  ▼.  People,  7  Colo.  200,  2  Pac.  909; 
Stocknan  v.  Brooks,  supra;  Upton  v.  Cat- 
lin, 17  Colo.  646,  17  L.R.A.  282,  31  Pac.  172; 
Gormack  v.  Wolcott,  37  Kan.  391,  16  Pac. 
246;  Boylan  v.  Warren,  39  Kan.  301,  7  Am. 
St.  Rep.  651,  18  Pac.  174;  Re  Caswell  and 
Buck  V.  Collins,  tupra;  Lum  v.  McCarty,  39 
K.  J.  L.  287 ;  Hanson  v.  Eichstaedt,  69  Wis. 
638,  35  N.  W.  30;  People  ex  rel.  German 
American  Loan  &  T.  Co.  v.  Richards,  99  N. 
Y.  620,  1  N.  E.  268;  Barber  v.  West  Jersey 
Title  ft  Guaranty  Co.  63  N.  J.  £q.  158,  32 
Atl.  222,  371,  Reversing  49  N.  J.  Eq.  474,  24 
Atl.  381;  State  ex  rel.  Colscott  v.  King,  164 

Ind.  621,  67  N.  E.  635. 
» 

Talbot,  J.,  delivered  the  opinion  of  the 
court: 

To  what  extent  is  a  company  engaged  in 
the  business  of  furnishing  abstracts  and 
guarantying  titles  allowed  to  inspect,  ex- 
amine, and  copy  the  records  in  the  office  of 
the  county  recorder,  without  the  payment  of 
fees,  is  the  question  presented.  Trom  the 
petition,  answer,  and  agreed  statement  of 
facts  it  appears  that  the  respondent,  aa 
connty  recorder,  has  refused,  and  unless 
ordered  by  this  court  will  continue  to  refuse, 
to  allow  the  relator,  or  its  duly  authorized 
6L.R.A.(N.S.) 


secretary  and  general  manager,  either  for  it- 
self or  as  agent  for  the  owner  of  the  prop- 
erty, to  inspect,  copy,  or  make  memoranda 
of  the  record  of  a  specified  certificate  of 
mining  location,  and  of  a  certain  deed  and 
the  other  records  in  the  office  of  the  county 
recorder  of  Nye  county;  that  the  relator 
seeks,  and  has  demanded,  to  in.spect  and 
copy  these  records  free  of  charge  for  the 
purpose  of  compiling  an  independent  set  of 
abstract  books  covering  all  the  property  per- 
taining to  these  records,  with  the  intention 
of  supplying  and  selling  abstracts  to  it« 
customers.  Respondent  was,  and  is,  willing 
to  permit  relator's  agent  to  inspect  the 
records  for  his  personal  use  and  informa- 
tion, provided  that  he  does  not  take  any 
compensation  or  fees  from  any  other  person 
for  BO  doing,  but  refuses  to  allow  him  or  the 
relator  to  inspect  or  copy  the  records  for  the 
use  of  relator  in  preparing  abstracts,  except 
upon  payment  of  the  fees  allowed  by  law 
for  making  abstracts.  The  relator,  in  the 
pursuit  of  its  abstracting,  record-searching, 
and  title-guaranty  business,  and  for  the  pur- 
pose of  preparing  a  set  of  abstract  books, 
had  engaged  one  man  continuously  for  three 
or  four  months  in  searching  these  records, 
taking  memoranda,  and  making  copies,  and, 
if  permitted)  will  continue  for  three  or  four 
months  to  keep  one  or  more  men  engaged  in 
copying,  searching,  and  taking  memoranda; 
and,  when  the  abstract  books  of  relator  are 
completed,  relator  will  demand  the  right  to 
inspect  and  take  memoranda  from  the 
records  of  all  conveyances  thereafter  filed, 
for  the  purpose  of  keeping  up  to  date  its 
abstract  books  and  for  its  use  in  compiling 
abstracts  of  title.  Relator  claims  that  under 
our  statutes  and  also  under  the  common 
law  it  has  a  right  to  examine  and  copy  all 
these  records.  Respondent  challenges  both 
these  contentions,  and  asserts  that,  as  no 
such  privilege  is  conferred  by  statute,  the 
common  law  controls  and  limits  the  right  pt 
inspection  to  persons  having  an  interest  in 
the  subject-matter  to  which  the  record  re- 
lates. 

In  seeking  light  and  authority  on  these 
propositions,  we  first  turn  to  the  statutes, 
and  find  provided  in  the  Compiled  Laws: 

Sections  2663  and  2664:  Every  convey- 
ance of  real  estate,  and  every  instrument  of 
writing  setting  forth  an  agreement  to  con- 
vey any  real  estate,  or  whereby  any  real 
estate  may  be  affected,  proved,  acknowl- 
edged, certified,  and  recorded  in  the  manner 
prescribed,  "shall,  from  the  time  of  filing 
the  same  with  the  recorder  for  record,  im- 
part notice  to  all  persons  of  the  contents 
thereof;  and  subsequent  purchasers  and 
mortgagees  shall  be  deemed  to  purchase  and 
take  with  notice."  /-^  j 

SeoUon  2715:    "A  mortgage W>OD^b£ 
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possessory  claiinB  to  public  lands,  »1I  build- 
ings and  improvements  upon  such  lands,  all 
quartz  and  mining  claims,  and  all  such 
personal  prc^erty  as  shall  be  fixed  in  its 
structure  to  the  soil,  acknowledged  in  man- 
ner and  form  as  mortgages  upon  reel  estate 
are  required  by  law  to  be  aclmowledged  and 
recorded,  in  the  office  of  the  recorder  in  the 
eounty  in  which  the  property  is  situated, 
■hall  have  the  same  effect  against  third 
persons  as  mortgages  upon  real  estate." 

Section  2705  directs  the  sevoral  county  re- 
corders to  procure  suitable  books  at  the  ex- 
pense of  the  county,  in  which  all  chattel 
mortgages  shall  be  recorded,  and  provides 
that  "such  books  shall,  at  all  times,  be  open 
to  the  public  tot  inspection." 

Section  2718:  "All  instruments  of  writing 
now  copied  into  the  proper  books  of  record 
of  the  office  of  the  county  recorders  of  the 
several  counties  of  this  territory  shall,  after 
the  passage  of  this  act,  be  deemed  to  impart 
to  subsequent  purchasers  and  incumbrancers, 
and  all  other  persons  whomsoever,  notice  of 
all  deeds,  mortgages,  powers  of  attorney, 
contracts,  conveyaneee,  or  other  instruments, 
notwithstanding  any  defect,  omission,  or 
info^ality  existing  in  the  execution, 
acknowledgment,  or  certificate  of  recording 
the  same." 

Section  2730  provides  that  certain  officers, 
including  recorders,  "authorized  by  law  to 
take  the  proof  or  acknowledgment  of  the 
execution  of  conveyances  of  real  estate,  or 
other  instrument  required  by  law  to  b« 
proved  or  acknowledged,  shall  keep  a  record 
of  all  .  .  .  [their]  official  acts  in  re- 
lation thereto  in  a  book  to  be  provided  by 
.  .  .  [them]  for  that  purpose,  in  which 
■hall  be  entered  the  date  of  the  proof  or 
acknowledgment  thereof,  the  date  of  the 
instrument,  the  name  or  character  of  the 
instrument  proved  or  acknowledged,  and  the 
names  of  each  of  the  parties  thereto,  as 
grantor,  grantee,  or  otherwise.  Said  record 
shall,  during  business  hours,  be  open  to  pub- 
lic inspection  without  fee  or  reward." 

Section  2736:  "All  instruments  of  writ- 
ing relating  to  mining  claims  now  copied 
into  books  of  mining  or  other  records,  now 
in  the  office  of  the  county  recorders  of  the 
several  counties  of  this  state,  shall,  after 
the  passage  of  this  act,  be  deemed  to  impart 
to  subsequent  purchasers  and  incumbrancers, 
and  all  other  persons  whomsoever,  notice  of 
the  contents  thereof." 

Section  3364  provides  for  notice  of  the 
pendency  of  an  action,  and  that  "from  the 
time  of  the  filing  it  shall  be  deemed  notice 
to  all  persons." 

Section  3396  makes  the  record  of  convey- 
ances in  partition  suits  a  bar  against  per- 
sons interested  in  the  property. 

Section  2453  provides  that  filing  wHh  the 
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recorder  shall  be  deemed  notice  of  the  ap- 
pointments and  revocations  of  deputy  coun- 
ty officers. 

Section  3304  provides  that  a  transcript  of 
the  original  docket  of  judgments  in  the  dis- 
trict court  certified  by  the  clerk  may  be 
filed  with  the  recorder  of  any  other  county, 
"and  foora  the  time  of  the  filing  the  judg- 
ment shall  become  a  lien  upon  the  real  prop- 
erty of  the  judgment  debtor  ...  in 
such  county,"  but  does  not  direct  the 
method  or  extent  of  inspection  there;  by  } 
3662  it  is  enacted  that  "no  judgment  ren- 
dered by  a  justice  of  the  peace  shall  create 
any  lien  upon  any  lands  of  the  defendant 
unless  a  transcript  of  such  judgment  certi- 
fied by  the  justice  be  filed  and  recorded  in 
the  office  of  the  county  recorder." 

Section  2348  directs  that  certain  news- 
papers be  preserved  by  the  recorders,  and 
that  strangers  and  inhabitants  of  the  county 
"shall  have  access  to  the  same  at  all  times 
during  office  hours,  free  of  charge." 

Section  2776  provides  that  the  record  of 
partnOTship  certificates  shall  be  "open  to 
public  inspection;"  and  I  755  that  estray 
notices  "shall  be  subject  to  examination  by 
all  persons  making  application  to  the  re- 
corder." 

Stat.  1005,  p.  221,  makes  it  the  duty  of 
county  and  district  recorders  to  keep  a  re- 
ceiving book,  in  which  they  shall  enter  the 
name  of  each  document  in  the  order  in  which 
it  is  filed,  its  number  and  date  of  filing,  and 
the  amount  of  fees  collected  for  its  record- 
ing or  filing;  and  the  same  is  made  the  fee 
book  of  the  recorder,  open  to  anyone  desir- 
ing to  inspect. 

There  are  other  sections  providing  for  the 
filing  or  recording  in  the  ofBce  of  the  county 
recorder  of  mining  location  notices  (210,  232, 
and  288) ;  proof  of  annual  labor  on  mines 
(217) ;  notice  of  location  of  tunnel  rights 
(228);  location  of  mill  sites  (224);  inven- 
tories of  the  separate  property  of  married 
women  (512  and  613);  marriage  settle- 
ments (539) ;  orders  relating  to  the  rights 
and  property  of  sole  traders  (546  and  547) ; 
certificates  of  tax  sales  (1112);  declarations 
of  homestead  (550) ;  decrees  setting  apart 
homesteads  (3040) ;  copies  of  writs  of  at- 
tachment (3223) ;  certificates  of  sale  on  exe- 
cution (3326) ;  certificates  for  construction 
of  ditches  and  flumes  (425);  affidavits  of 
service  of  notice  to  delinquent  co-owners  of 
mines  (218);  liens  to  mechanics,  miners, 
and  others  (2885) ;  state  engineer's  list  of 
priorities  of  appropriations  of  water  (Stat. 
1903,  chap.  4,  p.  28). 

Section  1613  provides  that  certain  records, 
and  papers  pertaining  to  elections,  "shall 
be  subject  to  the  inspection  of  any  eleetor." 

Section  2483  requires  officers  to  keep  fee 
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books  "open  to  the  inspection  of  anyone  de- 
siring to  inspect  tlie  same." 

Under  |  1212  the  books  of  revenue  officers 
are  "open  to  any  person  whomsoever,  to  in- 
spect or  copy,  without  any  fee  or  charge." 

There  are  provisions  relating  to  other  of- 
fleers;  for  illustration,  S  2110,  directing  that 
the  books,  records,  and  accounts  of  the 
boards  of  county  commissioners  "shall  be 
kept  at  the  office  of  the  clerk  .  .  .  and 
shall,  during  business  hours,  I>e  open  to 
public  inspection  free  of  charge;"  J  303, 
providing  that  the  plats,  papers,  and  docu- 
ments in  the  office  of  the  state  land  register 
"shall  be  open  to  public  inspection  during 
office  hours  without  fee  therefor,"  and  that 
county  assessors  "shall  keep  [copies  of 
township]  .  .  .  plats  subject  to  the  in- 
spection of  all  persons  interested  in  examin- 
ing the  same;"  i  2114,  requiring  county 
auditors  to  keep  a  complete  set  of  books 
showing  every  money  transaction  of  the 
county,  "which  shall  be  open  to  the  in- 
spection of  the  public  free  of  charge;"  S 
2148,  providing  for  publicity  by  publication 
of  the  allowance  of  bills  against  the  county; 
§  2328,  requiring  county  treasurers  "at  all 
times  [to]  keep  .  .  .  [their]  books  and 
office  subject  to  the  inspection  and  examina- 
tion of  the  board  of  county  commissioners ;" 
i  4177  entitles  grand  juries-  "to  the  examina- 
tion without  diarge  of  all  pubUc  records;" 
i  3903  requires  that  the  docket  of  judg- 
ments in  the  district  courts  "shall  be  open 
at  all  times  during  office  hours  tat  the  in- 
spection of  the  public  without  charge,"  and 
that  the  clerk  shall  arrange  the  docket  in 
such  a  msuiner  as  to  facilitate  inspection. 

We  liave  no  statute  similar  to  S  131  of 
the  cqunty  government  act  in  California 
(Stat.  1897,  J.  488,  chap.  277),  which  pro- 
vides that  "all  books  of  record,  maps, 
charts,  surveys,  and  other  papers  on  file  in 
the  recorder's  office,  must,  during  business 
hours,  be  open  for  inspection  by  any  per- 
son, without  charge;  and  the  recorder  must 
arrange  the  boolcs  of  record  and  indices  in 
liis  office  in  such  suitable  places  as  to 
facilitate  their  inspection."  Nor  have  we 
any  general  act,  such  as  prevails  in  a  num- 
ber of  states,  directing  that  all  records  in 
the  offices  of  county  and  township  officers 
shall  be  open  for  inspection  by  the  public. 
The  provisions  regarding  county  recorders, 
g§  2340  and  2344,  inclusive,  are  silent  con- 
cerning such  examination. 

Sections  2469  and  2471  designate  the  fees 
"for  abstracts  of  title  for  each  document 
embraced  thereby,"  and  "for  searching 
records  and  files  for  each  document  neces- 
sarily examined,"  but  contain  no  words 
either  authorizing  or  prohibiting  the  making 
of  abstracts  oi  searches  by  others  than  the 
recorder,  or  specifying  whether  he  shall  be 
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entitled  to  compensation  if  the  work  is  nofe 
performed  by  himself  or  his  deputies. 

The  decisions  on  similar  questions  in  other 
jurisdictions  rest  largely  upon  statutes  not 
in  uniformity  with  ours  or  with  each  other, 
and  there  is  a  lack  of  harmony  among 
the  opinions  not  only  in  different  states,  but 
of  the  court  and  judges  in  the  same  state. 
We  will  consider  some  of  these  cases  mors 
particularly,  owing  to  the  especial  reliance 
placed  by  relator  upon  Burton  v.-  Tuite  and 
Lum  V.  McCarty,  infra. 

In  Webber  v.  Townley,  48  Mich.  534,  38 
Am.  Rep.  213,  S  N.  W.  971,  decided  in  1880, 
all  the  justices,  including  those  of  such  higli 
and  widely  recognized  reputations  as  Cooley 
and  Campbell,  held 'that  there  is  no  com- 
mon-law right  to  make  copies  or  abstracts 
of  public  records  for  speculative  purposes,  as 
for  the  compilation  of  a  set  of  abstract 
hooka  for  selling  abstracts  of  title;  and  that 
no  such  right  was  given  by  an  act  providing 
"that  the  registers  of  deeds-  shall  furnish 
proper  and  reasonable  facilities  for  the  in- 
spection and  examination  of  the  records  and 
files  in  their  respective  offices,  and  for  mak- 
ing memorandums  or  transcripts  therefrom 
during  the  usual  business  hours,  to,  all 
persons  having  occasion  to  make  exami- 
nation of  them  for  any  lawful  purpose;  pro- 
vided, tliat  the  custodian  of  said  records 
and  files  may  make  such  reasonable  rules 
and  regulations  with  reference  to  the  in- 
spection and  examination  of  them  as  sliaU 
be  necessary  for  the  protection  of  said 
records  and  files,  and  to  prevent  the  inter- 
ference with  the  reguiar  discharge  of  the 
duties  of  said  register;  and  pro-vided  further, 
that  said  register  of  deeds  may  prohibit  the 
use  of  pen  and  ink  in  making  copies  or  notes 
of  records  and  files."  Pub.  Acts  Mich.  1875, 
p.  61,  Mo.  64.  Speaking  for  the  court.  Mars- 
ton,  Oh,  J.,  said:  "We  are  of  opinion  that 
under  the  common  law  relators  have  not  the 
right  claimed.  The  right  to  an  inspection 
and  copy  or  abstract  of  a  public  record  is 
not  given  indiscriminately  to  each  and  all 
who  may,  from  curiosity  or  otherwise,  de- 
sire the  same,  but  is  limited  to  those  who 
have  some  interest  therein.  What  this 
interest  must  be  we  are  not  called  upon  in 
the  present  case  to  determine.  The  ques- 
tion has  usually  arisen  where  the  right 
claimed  was  to  inspect  or  obtain  a  copy  of 
some  particular  document,  or  those  relating 
to  a  given  tr&nsaction  or  title.  We  have  not 
been  referred  to  any  authority  which  recc^- 
nizes  the  right  of  a  person  under  the  com- 
mon law  to  a  copy  or  abstract  of  the  entire 
records  of  a  public  office  in  wliich  he  had 
no  special  interest;  the  object  in  view  being 
simply  private  gain  from  the  possession 
and  use  thereof.  .  .  .  Relators  do  not 
ask  for  an  inspection  of ^j^r^^^f^ 
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stract  thereof  relating  to  lands  in  vliich 
they  claim  to  hare  any  title  or  interest,  or 
concerning  which  they  desire  information 
in  contemplation  of  acquiring  some  right  or 
interest,  either  by  purchase  or  otherwise. 
It  is  not  as  the  agents  or  attorneys  of 
parties  seeking  information  because  inter- 
ested or  likely  to  become  so.  On  the  con- 
trary, the  right  is  based  upon  neither  a 
present  nor  prospective  interest  in  the  lands, 
.  .  .  but  is  for  the  future  private  gain 
and  emolument  of  relators  in  furnishing  in- 
formation therefrom  to  third  parties  for  a 
compensation  then  to  be  paid.  It  is  a  re- 
quest for  the  law  to  grant  them  the  right 
to  inspect  the  record  of  the  title  to  every 
person's  land  in  the  county,  and  obtain 
copies  or  abstracts  thereof,  to  enable  them 
hereafter,  for  a  fee  or  reward,  to  furnish 
copies  to  such  as  may  desire  the  same." 

Relator  contends  that  this  opinion  was 
reversed  by  the  same  court  in  the  leading 
ease  of  Burton  v.  Tuite,  78  Mich.  363,  7 
URM  73,  44  K.  W.  282,  determined  in  1889. 
Such  is  conceded  to  be  the  effect  in  the 
language  there,  and  in  a  number  of  decisions 
made  later  in  that  and  other  states;  but,  in 
reality,  and  stripped  of  dicta,  it  was  held 
that  sales  books  kept  by  the  receiver  of 
taxes,  containing  a  statement  of  the  sales  of 
delinquent  tax  lands,  and  by  him  turned 
over  to  the  city  treasurer,  who  noted  there- 
in redemptions  and  sales,  were  public  rec- 
ords, and  that  relator,  who  had  been  em- 
ployed by  the  owner  of  the  property  to  ex- 
amine in  regard  to  tax  sales,  or  where  these 
sales  were  liens  upon  property  to  which  he 
was  furnishing  abstracts,  had  the  right  to 
make  such  examinations  of  the  public 
records  as  the  necessity  of  his  business 
might  require,  and  that  this  right  was  as- 
sured to  him  under  act  No.  20S,  p.  286, 
Laws  Mich.  1889,  which  provides:  "That 
the  officers  having  the  custody  of  any 
county,  city,  or  town  records  in  this  state 
shall  furnish  proper  and  reasonable  facilities 
for  the  inspection  and  examination  of  the 
records  and  files  in  their  respective  offices, 
and  for  making  memoranda  or  transcripts 
therefrom,  during  the  usual  business  hours, 
to  all  persons  having  occasion  to  make  ex- 
amination of  them  for  any  lawful  purpose," 
subject  to  conditions  similar  to  those  quot- 
ed in  the  act  of  1875  relating  to  registers.  In 
delivering  the  opinion,  Morse,  J.,  said:  "I 
do  not  think  that  any  common  law  ever  ob- 
tained in  this  free  government  that  would 
deny  to  the  people  thereof  the  right  of  free 
access  to  and  public  inspection  of,  public 
records.  They  have  an  interest  always  in 
•uch  records,  and  I  know  of  no  law,  written 
or  unwritten,  that  provides  that,  before  an 
inspection  or  examination  of  a  public  record 
is  made,  the  citizen  who  wishes  to  make  it 
6L.R.A.(N.S.) 


must  show  some  special  interest  in  such  re- 
cord. I  have  a  right,  if  I  see  fit,  to  examine 
the  title  of  my  neighbor's  property,  whether 
or  not  I  have  any  interest  in  it,  or  intend 
ever  to  have.  I  also  have  the  right  to  ex- 
amine any  title  that  I  see  fit,  recorded  in 
the  public  offices,  for  the  purposes  of  selling 
such  information,  if  I  desire.  No  one  has 
ever  disputed  the  right  of  a  lawyer  to  enter 
the  register's  office,  and  examine  the  title  of 
his  client  to  land  as  recorded,  or  the  title 
of  the  opponent  of  his  client,  and  to  charge 
his  client  for  the  information  so  obtained. 
This  is  done  for  private  gain,  as  a  part  of 
the  lawyer's  daily  business,  and  by  means  of 
which,  with  other  labors,  he  earns. his  bread. 
Upon  what  different  footing  can  an  ab- 
stracter ...  be  placed,  within  the  law, 
without  giving  a  privilege  to  one  man  or 
class  of  men  that  is  denied  to  another?  The 
relator's  business  is  that  Of  making  ab- 
stracts of  title,  and  furnishing  the  same  to 
those  wanting  them,  for  a  compensation. 
In  such  business  it  Is  necessary  for  him  to 
consult  and  make  memoranda  of  the  con- 
tents of  these  books.  His  business  is  a 
lawful  one,  the  same  as  is  the  lawyer's,  and 
why  has  he  not  the  right  to  inspect  and  ex- 
amine public  records  in  his  business  as  well 
as  any  other  person  t  .  .  .  It  is  plain  to 
me  that  the  legislature  intended  to  assert 
the  right  of  all  citizens,  in  the  pursuit  of  a 
lawful  business,  to  make  such  examinations 
of  the  public  records  in  public  offices  as  the 
necessity  of  their  business  might  require, 
subject  to  such  rules  and  restrictions  as  are 
reasonable  and  proper  imder  the  circum- 
stances. The  respondent  in  this  case  is  the 
lawful  custodian  of  these  sales  books,  and 
is  responsible  for  their  safe-keeping,  and  he 
may  make  and  enforce  proper  regulations, 
consistent  with  the  public  right,  for  the  use 
of  them.  ...  It  follows  that  he  has  no 
right  to  demand  any  fee  or  compensation  for 
the  privilege  of  access  to  the  records,  or  for 
any  examination  thereof  not  made  by  him- 
self or  his  clerks  or  deputies.  He  has  no 
sxelusive  right  to  search  the  records  against 
any  other  citizen.  Lum  v.  McCarty,  39  N.  J. 
L.  287;  Boylan  t.  Warren,  39  Kan.  301,  7 
Am.  St.  Sep.  561,  18  Pac.  174;  State  ex  rel. 
Cole  V.  Rachac,  37  Minn.  372,  35  N.  W.  7; 
People  ex  reL  German  American  Loan  &  T. 
Co.  ▼.  Richards,  99  N.  Y.  620,  1  N.  E.  258; 
Hanson  t.  Eichstaedt,  09  Wis.  538,  35  N.  W. 
30." 

Apparently  these  remarks  met  the  ap- 
proval of  Champlin,  J.,  who  concurred  with- 
out qualification,  but  not  of  the  majority  of 
the  court,  for  Campbell,  J.,  whose  concur- 
rence in  the  judgment  made  it  effective,  con- 
fined his  opinion  to  the  point  that  the  re- 
lator had  such  an  interest  under  the  act 
mentioned  as  entitled  him  to  see  the  books 
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in  question.  Sherwood,  Ch.  J.,  and  liong,  J., 
did  not  sit,  and  tliese  statements  may  be 
considered  as  sanctioned  by  only  two  of 
the  five  jtistices.  The  case  rested  upon  the 
Michigan  statute.  No  English  or  other  de- 
cision was  cited  that  supported  the  asser- 
tion of  Justice  Morse  that  he  knew  of  no 
common  law  that  denied  the  right  of  free 
inspection  or  required  the  citizens  desiring 
to  make  it  to  show  some  interest  in  the 
record.  Although  this  language  is  interest- 
ing as  a  statement  of  the  opinion  of  an  able 
member  of  a  court  of  high  standing,  it  was 
not  only  unnecessary  for  the  determination 
of  the  case  as  controlled  by  legislative 
enactment,  and  unsupported  by  any  author- 
ity excepting  the  concurrence  of  one  of  the 
justices,  but  it  was  a  begging  of  the  ques- 
tion; for,  if  no  common  law  prevails  in  this 
country  which  prevents,  and  there  is  no  de- 
cision sustaining  the  right  of  an  abstract 
company  or  others  to  inspect  or  copy  all  the 
records  in  which  it,  or  they,  have  no  in- 
terest as  owner  or  agent,  it  is  evident  that 
no  such  right  exists  unless  granted  by  stat- 
ute. With  no  decision  conceding  or  denying 
such  right,  nothing  appears  on  which  to 
base  the  assumption  that  it  is  authorized  by 
common  law.  The  same  may  be  said  re- 
garding the  force  of  similar  expressions 
quoted  in  the  brief  from  other  opinions. 

In  Day  v.  Button,  96  Mich.  600,  56  N.  W. 
3,  it  was  held  that  the  right  to  examine  the 
records  in  the  office  of  the  register  of  deeds, 
and  to  make  memoranda  therefrom,  for  the 
purpose  of  making  a  set  of  abstract  books, 
was  established  by  Burton  v.  Tuite,  sitpra; 
but,  as  we  have  seen,  the  majority  of  the 
court  did  not  go  so  far  in  the  earlier  of  these 
eases.  This  doctrine  as  broadened  is  better 
warranted  by  the  statute  in  that'  state. 

Distinguishing  those  cases  and  the  records 
in  the  office  of  the  register  from  those  in 
suits  between  individuals,  subsequently,  in 
Burton  ▼.  Reynolds,  110  Mich.  364,  68  N.  W. 
217,  the  court  refused  a  writ  of  mandate  to 
compel  the  clerk  of  the  circuit  court  to  per- 
mit one  engaged  in  making  abstracts  of  title 
to  examine  and  copy  a  file  in  an  action  re- 
lating to  land  between  private  parties,  upon 
a  petition  which  negatived  constructive 
notice  of  the  pendency  of  the  action,  and 
did  not  assert  actual  notice,  nor  state  that 
the  examination  and  copying  of  the  file  was 
necessary  to  the  interest  of  his  employer, 
although  it  did  state  that  it  was  necessary 
to  the  completion  of  the  relator's  work. 

In  Brown  v.  Knapp,  64  Mich.  132,  52  Am. 
Rep.  800,  19  N.  W.  778,  the  citizens  seeking 
and  refused  inspection  of  liquor  bonds  filed 
with  the  county  treasurer,  and  wishing  in- 
formation that  would  aid  in  a  prosecution 
for  an  infraction  of  the  law,  had  a  diSerent 
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interest  than  one  man  has  In  the  title   to 
another's  propeirty. 

In  Lum  V.  McCarty,  39  N.  J.  L.  287,  a 
leading  case  cited  to  support  the  opinion  in 
Burton  v.  Tuite,  above,  the  court  overruled 
Flemming  v.  Hudson  County,  30  N.  J.  L.  280, 
and  held  that  county  clerks  were  not  entitled 
to  fees  for  searches  not  made  by  themselves 
or  assistants  of  the  records  in  their  offices, 
of  deeds,  mortgages,  and  judgments.  The 
statute  provided  for  access  to  the  records 
'excepting  those  of  judgments  in  the  circuit 
court.  The  action  was  for  the  recovery  of 
fees  paid  by  the  plaintiffs  attorney  under 
protest,  when  he  was  refused  inspection  un- 
til he  paid  the  same  fees  for  the  privilege  of 
examining  the  records  that  the  derk  would 
have  been  entitled  to  charge  if  he  had  made 
the  examination.  In  justification  of,  and  by 
way  of  distinguishing,  a  subsequent  decision 
by  the  supreme  court  of  New  Jersey,  to 
which  we  shall  refer  later,  it  is  proper  to 
observe  that  the  issue  presented  did  not  re- 
late to  the  right  of  an  abstract  company  or 
person  without  interest  to  copy  or  examine 
all  the  records.  This  should  be  borne  in 
mind  in  considering  the  weight  to  which  the 
opinion  is  entitled  as .  bearing  on  the  dif- 
ferent issue  with  which  we  are  confronted. 

The  case  is  more  directly  applicable  to  the 
question  whether  one  authorized  by  statute 
under  the  designation  of  "all  persons,"  and 
having  an  interest  in  property,  may  have 
his  attorney  search  the  records  without  the 
payment  of  fees.  The  court  said:  "By  the 
3d  section  of  the  'Act  to  Regulate  Fees' 
[Nixon,  Dig.  p.  322]  provision  is  made  for  the 
compensation  of  county  clerks  for  certain 
services,  among  which  is  the  searching  of 
the  records  in  their  offices.  .  .  .  That 
provision  cannot  be  extended  by  eonstruc- 
tion,  so  as  to  authorize  a  demand  by  the 
clerk  for  pay  for  services  not  in  fact  ren- 
dered by  him  or  his  assistants.  The  de- 
fendant, therefore,  was  not  entitled  to  the 
fees  in  question,  under  that  provision.  The 
only  other  provisions  which  are  claimed  to 
have  a  bearing  on  the  question  are  the 
9th  section  of  the  'Act  Respecting  Convey- 
ances,' which,  after  providing  for  the  record- 
ing of  deeds  in  books  to  be  furnished  for  the 
purpose,  adds  'to  which  books  every  person 
shall  have  access,  at  proper  seasons,  and' 
be  entitled  to  transcripts  from  the  same, 
on  paying  the  fees  allowed  by  law*  (Nixon, 
Dig.  p.  146),  and  the  1st  section  of  the 
'Act  to  Register  MortgagBS,'  which,  after 
hKe  provision  for  registering  mortgages  of 
lands  in  proper  books,  adds,  'to  which  books 
every  person  shall  have  access,  at  all  proper 
seasons,  and  may  search  the  same,  paying 
the  fees  allowed  by  law'  (Nixon,  Dig.  p.  610). 
It  is  also  suggested  that  the  absence  of  any 
provision  for  access^b^^t^^  ^ub^<^[^ 
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records  of  judgments  of  the  circuit-  courts 
favors  the  charge,- so  far  as  the  records  of 
those  judgments  are  concerned.  No  au- 
thority for  taking  fees  for  searches  not  made 
by  himself  or  his  assistants  is  to  be  derived 
by  the  cleric  from  either  of  the  above- 
quoted  provisions.  The  first,  while  it  pro- 
vides for  compensation  for  transcripts,  con- 
tains no  qualification  of  the  right  of  the 
public  thereby  declared  to  access  to  the 
records,  and  it  authorizes  no  charge  what- 
ever in  connection  with  the  exercise  of  thaV 
right.  Though  the  language  of  the  other 
may  seem  to  qualify  the  right  to  search  with 
the  necessity  of  paying  fees,  yet  the  obvious 
construction  of  the  provision  is  that  the 
fees  for  search  are  to  be  paid  only  when 
the  search  is  made  by  the  clerk  or  his  as- 
sistants. The  right  of  the  public  to  free 
access  to  the  records  carries  with  it  the 
right  to  search  without  diarge  for  the 
privilege.  Nor  can  a  claim  on  the  part  of 
the  clerk  to  fees  for  a  search  not  made  by 
himself  or  his  assistants,  in  the  records  of 
the  judgments  of  the  circuit  court  in  his  of- 
fice, be  justified  by  the  fact  that  no  special 
provision  is  made  for  access  by  the  public 
to  those  records.  They  are  no  less  free  to 
the  public,  by  reason  of  the  absence  of  a 
provision  declaring  the  right.  They  are,  in 
faet,  public  records,  and  are  public  property, 
kept  in  a  public  place,  at  the  public  expense, 
for  the  public  benefit.  For  the  convenience 
of  the  public  in  examining  them,  the  law 
provides  for  the  making  of  proper  indexes  of 
their  contents.  Nixon,  Dig.  'Practice  Act,' 
p.  729,  f  77.  The  law  expressly  provides  for 
free  access  by  the  public  to  the  records  of 
attachments,  notices  of  li»  pendens  circuit 
court  judgments  docketed  in  the  supreme 
court,  and  judgments  of  justices'  courts 
docketed  in  the  courts  of  common  pleas. 
Nixon,  Dig.  pp.  39,  H2,  442,  474.  ..  . 
The  clerk  is  the  lawful  custodian  of  the 
records,  and  indexes  thereto,  and  is  re- 
sponsible for  the  safe-keeping  thereof.  His 
powers  over  them  are  such  as  are  necessary 
for  their  protection  and  preservation.  To 
that  end,  he  may  make  and  enforce  proper 
regulations  consistent  with  the  public  right 
for  the  use  of  them.  But  they  are  public 
property,  for  public  use,  and  he  has  no  law- 
ful authority  to  exclude  any  of  the  public 
from  access  to,  and  inspection  and  ex- 
amination thereof,  at  proper  seasons  and  on 
propef  i^>plication.  The  clauses  which  de- 
clare the  public  right  in  this  behalf  employ 
the  most  comprehensive  and  general  lan- 
guid: 'All  persons  desiring  to  examine 
the  same.'  'Every  person  shall  have  access,' 
etc.  It  follows  that  the  clerk  has  no  right 
to  demand  any  fee  for  the  privilege  of  ac- 
cess to  the  records  and  indexes,  or  for  any 
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examination  thereof  not  made  by  himself  or 
by  his  assistants." 

In  State  ex  rel.  Ferry  v.  Williams,  41  N. 
J.  L.  332,  32  Am.  Rep.  219,  it  was  held  that 
every  person  is  entitled  to  the  inspection  of 
documents  of  a  public  nature,  provided  he 
has  the  requisite  interest.  The  court  en- 
forced by  mandamus  in  favor  of  a  citizen 
the  right  of  inspection  of  letters  of  recom- 
mendation filed  as  a  basis  for  the  issue  of 
licenses.  In  principle  the  case  is  in  some 
respects  like  the  one  before  us,  because  the 
New  Jersey  statutes  did  not  provide  for  the 
examination  of  these  letters,  but  did  for  the 
inspection  of  many  other  records,  as  we  have 
seen.  The  following  extracts  from  the  opin- 
ion are  also  instructive  regarding  the  con- 
trolling and  disputed  point  in  the  common 
law:  "The  documents  in  question  are  of  * 
public  nature,  and  the  rule  is  that  every 
person  is  entitled  to  the  inspection  of  such 
instruments  provided  he  shows  the  requisite 
interest  therein.  And  as  Lord  Denman  re- 
marks, in  King  v.  Staffordshire  Justices,  6 
Ad.  ft  El.  84,  the  court  is  by  no  means  dis- 
posed to  narrow  its  authority  to  enforce  by 
mandamus  the  production  of  every  docu- 
ment of  a  public  nature  in  which  any 
citizen  can  prove  himself  to  be  interested. 
For  such  persons,  indeed,  every  ofiScer  ap> 
pointed  by  law  to  keep  records  ought  t« 
deem  himsdf  for  that  purpose  a  trustee. 
The  relator  asserts  no  interest  to  be  sub- 
served by  an  inspection  of  these  letters,  ex- 
cept that  common  interest  which  every 
citizen  has  in  the  enforcement  of  the  laws 
and  ordinances  of  the  community  wherein 
he  dwells.  In  England,  the  occasions  which 
generally  have  required  the  exercise  of  the 
power  of  the  court  to  enforce  inspection  of 
public  documents  have  been  those  where  a 
party  has  sought  evidence  for  the  prose- 
cution or  defense  of  his  rights  in  pending 
litigation.  In  such  cases,  when  the  cus- 
todian of  the  documents  was  a  party  in  the 
cause,  the  court  usually  intervened  by  rule, 
otheriviee  by  mandamus.  But  the  existence 
of  a  suit  was  not  a  sine  qua  non  for  the  ex- 
ertion of  a  power.  In  King  v.  Lucas,  10 
East,  236,  a  mandamus  was  sought  to  com- 
pel the  steward  of  a  manor  to  permit  one 
claiming  certain  copyhold  lands  within  the 
manor  to  inspect  the  court  rolls  and  take 
copies.  The  lord,  claiming  himself  to  be 
the  owner  of  the  lands,  resisted,  on  the 
ground  that  there  was  no  cause  depending, 
but  the  court  of  King's  bench  granted  the 
writ,  notwithstanding  the  opinion  before  ex- 
pressed in  King  v.  Allgood,  7  T.  R.  746 ;  Lord 
Ellenborough  saying:  'I  do  not  know  why 
there  should  be  any  cause  depending  in  order 
to  found  an  application  of  this  sort.  This 
is  not  the  impertinent  intrusion  of  a 
stranger,  but  the  applu»tioa  of  one  who  is 
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clearly  entitled  to  tin  eopyhold,  unless  there 
be  a  conveyance  of  it  by  those  under  whom 
he  claims;  he  may  therefore  well  require  to 
see  whether  there  appears  upon  the  rolls  to 
be  any  such  conveyance.'  So  in  King  v. 
Tower,  4  Maule  &  S.  162,  on  a  controversy, 
but  without  suit,  between  a  tenant  of  the 
manor  and  the  lord,  as  to  cutting  under- 
wood, the  court  granted  a  mandamus  to  in- 
spect the  court  rolls  so  far  as  related  to  that 
subject.  Likewise  in  King  v.  Leicester 
Justices,  4  Bam.  &  C.  891,  a  mandamus  was 
granted  that  certain  rate  payers  be  allowed 
to  inspect  and  take  copies  of  the  proceedings 
and  documents  relating  to  the  parish  rates, 
although  no  suit  was  pending,  and.  while 
this  case  is  disapproved  in  King  v.  St.  Mary- 
le-Bone,  6  Ad.  &  El.  268,  and  overruled  in 
King  V.  Staffordshire  Justices,  supra,  yet  in 
neither  case  is  it  suggested  that  it  was  er- 
roneous because  no  action  had  been  brought. 
The  disapprobation  turns  upon  the  principle 
that  the  ratepayers  had  no  interest  to  be 
subserved  by  the  inspection,  since  no  infor- 
mation to  be  obtained  from  the  documents 
could  aid  them  in  the  enforcement  or  pro- 
tection of  any  lawful  claim;  Lord  Denman 
saying,  in  the  case  last  cited,  that  the  sub- 
ject-matter was  not  one  which  the  rate- 
payer could  bring  before  the  court  as  a 
litigant,  and  hence  there  was  not  that  direct 
and  tangible  interest  which  is  necessary  to 
bring  persons  within  the  rule  on.  which  the 
court  acts  in  granting  inspection  of  public 
documents.  In  King  v.  Merchant  Tailors' 
Co.  2  Bam.  &  Ad.  116,  although  a  mandamus 
was  refused  to  members  of  the  company 
seeking  an  inspection  of  all  the  records, 
books,  papers,  and  muniments  of  the  com- 
pany, because  of  the  generality  of  the  ap- 
plication, it  was  conceded  by  all  the  judges 
that,  if  the  application  had  been  limited  to 
some  legitimate  and  particular  purpose  in 
respect  of  which  the  examination  became 
necessary,  it  would  have  been  allowed,  and 
that  there  was  no  rule  that  to  warrant  an 
order  to  inspect  corporation  documents 
there  must  actually  have  been  a  suit  insti- 
tuted. .  .  .  But  whenever  the  subject 
was,  by  reason  of  his  relation  to  the  common 
interest,  permitted  to  litigate  for  its  pro- 
tection, the  right  of  inspection  was  fully 
secured  to  him.  Thus,  in  King  v.  Shelley,  3 
T.  R.  141,  where  some  of  the  burgage  ten- 
ants were  testing  by  quo  warranto  the  right 
of  the  defendant  to  be  a  burgess,  a  full  in- 
spection of  the  court  rolls,  not  limited  to  the 
evidence  of  their  own  titles,  was  granted 
them.  In  King  v.  Babb,  3  T.  R.  679,  on  an 
information  by  three  aldermen  to  inquire 
into  the  right  of  Woolmer  to  be  mayor  of 
Sreat  Grimsby,  the  relators  had  a  rule  for 
the  inspection  and  copies  of  all  the  public 
books,  records,  and  papers  of  the  borough 
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of  Great  Grimsby  r^^ding  the  subject  ia 
dispute." 

In  West  Jersey  Title  &  Guaranty  Co.  v. 
Barber,  49  N.  J.  Eq.  474,  24  Atl.  381,  it  was 
held  that  an  abstract  company  has  the  same 
rights  as  an  attorney  or  individuals  to 
search  the  county  records  for  others,  and. 
when  employed  to  examine  the  title  to  any 
particular  piece  of  property,  becomes  sub- 
rogated to  the  right  of  the  employer  to  have 
access  to  them,  notwithstanding  it  con- 
templates making  a  contract  of  guaranty  of 
the  title. 

In  Barber  v.  West  Jersey  Title  &  Guar- 
anty Co.  63  N.  J.  Eq.  168,  32  Atl.  222,  371, 
decided  in  1896,  five  years  after  Burton"  v. 
Tuite,  the  complainant  claimed  the  right  to 
have  free  access  to  the  records  and  files 
daily  during  business  hours  for  the  purpose 
of  inspecting  and  making  abstracts  and 
memoranda.  It  was  held  that  every  person 
has  the  right  to  examine  the  public  records 
relating  to  any  title  in  whloh  he  is  inter- 
ested, without  the  payment  of  fees,  sub- 
ject to  reasonable  rules  and  regulations,  and 
that  the  abstract  company  has  this  privilege 
when  employed  to  examine  and  guarantee 
the  title  to  a  particular  piece  of  property, 
but  has  not  the  right  to  occupy  the  offie» 
of  the  clerk  for  the  purpose  of  making  an 
abstract  of  the  records  in  order  to  set  up  » 
rival  business  to  the  clerk.  In  considering 
the  following  portion  of  the  opinion,  it  ia 
well  to  remember  the  New  Jersey  statutes 
providing  for  inspection,  as  before  noted: 
"The  case  of  Lum  v.  McCarty,  39  N.  J.  L. 
287,  is  relied  upon  to  support  this  decree. 
In  that  case  Lum  was  employed  to  search  a 
specific  tftle,  and  this  court  held  that  he  had 
a  right  of  access  to  the  records  in  the  clerk's 
office^  for  that  purpose,  without  the  pay- 
ment of  fees  to  the  clerk.  But  that  case  ia 
not  authority  for  the  contention  that  anyone 
may  occupy  the  oflices  of  the  county  clerk 
until  he  has  made  copies  of  all  the  records 
in  the  care  of  the  clerk  for  the  purpose  of 
setting  up  a  rival  office,  whereby  he  will  be 
deprived  of  the  emoluments  of  his  office.  It 
ia  conceded  that  the  corporation  complain- 
ant is  entitled  to  the  same  right  of  access 
to,  and  examination  of,  the  public  records 
of  the  county  as  an  individual  would  be. 
.  .  .  Our  act  respecting  conveyances, 
after  providing  for  the  recording  of  deeds  in 
books  to  be  furnished  for  that  purpose,  adds, 
to  which  books  every  person  shall  have  ac- 
cess at  proper  seasons,  and  be  entined  to 
transcripts  from  the  same  on  paying  the 
fees  allowed  by  law.'  Lum  v.  licCarty, 
supra,  construed  this  provision  to  mean  that 
fees  were  to  be  paid  to  the  clerk  only  when 
he  made  researches  himself,  and  did  not 
preclude  a  person  interested  from  making 
searches  for  himself.    The  law  makes  it  th» 
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dnty  of  the  clerk  to  take  care  of  the  public 
records  in  his  office,  but  gives  him  no  special 
fees  for  such  service.  The  only  compen- 
sation to  him  are  the  fees  he  receives  in  the 
ordinary  course  of  his  business  for  searches. 
To  extend  the  right  of  search  by  others  be- 
yond this  limit  will  deprive  the  clerk  of 
the  only  remimeration  he  can  have  for  the 
performance  of  this  duty.  In  the  absence 
of  clear  expression,  it  should  not  be  so  en- 
larged by  construction.  In  other  states 
where  the  statutory  provisions  are  less 
favorable  to  the  public  officer,  the  courts 
have  denied  the  right  of  anyone  to  make  at 
will  an  abstract  of  the  official  records. 
.  .  .  The  respondent,  by  force  of  its  in- 
corporation, has  the  same  right  to  inspect 
the  public  records  which  may  lawfully  be 
exercised  by  an  individual.  Every  person, 
without  legislative  authority,  may  engage  in 
the  business  of  examining  and  guarantying 
titles  as  fully  as  this  company  is  empowered 
to  do  by  its  act  of  incorporation.  When 
such  a  person  or  a  company,  with  such  au- 
thority, is  empowered  to  examine  and 
guarantee  a  particular  title,  the  clerk,  upon 
demand,  is  bound  to  give  access  to  the 
records  for  that  purpose,  subject  to  reason- 
able rules  and  regulations." 

In  Fidelity  Trust  Co.  v.  Supreme  Ct.  Gerk, 
65  N.  J.  L.  495,  47  Atl.  451,  the  court  sus- 
tained the  refusal  of  the  clerk  to  permit  an 
examination  of  certain  indices  in  the  su- 
preme court  relating  to  judgments  which 
were  a  lien  upon  lands. 

In  Newton  v.  Fisher,  98  N.  C.  23,  3  8.  E. 
823,  it  was  said  in  the  opinion :  "All  persons 
have  the  right  to  inspect  these  records  freely 
and  without  charge,  and  all  persons  who 
may  desire  to  do  so  can  get  copies  by  pay- 
ing the  prescribed  fees.  It  is  the  duty  of 
the  re^ster  to  keep  them  open  to  the  in- 
spection and  examination  of  all  who  may 
desire  to  inspect  and  examine  them,  and  for 
this  there  is  no  fee;  it  is  his  duty  to 
furnish  copies  to  all  who  require  them  and 
will  pay  the  fees  allowed.  Perhaps,  in  ad- 
dition to  this,  so  long  and  so  universal  has 
been  the  custom,  that  it  may  be  said  to  be 
the  right  pf  lawyers,  and  others  needing 
them,  to  take  such  reasonable  memoranda  as 
may  not  interfere  with  the  rights  and  duties 
of  the  re'gister,  and  we  have  never  known 
this  refused.  We  know  of  no  law  that  re- 
quires the  register,  in  this  respect,  to  do 
more.  No  one  has  the  right,  to  use  the  lan- 
guage of  the  learned  judge  in  the  court  be- 
low, 'to  make  copies  or  abstracts  of  the  en- 
tire record  of  the  office,  including  those 
instruments  in  which  the  person  so  desiring 
to  make  abstracts,  etc.,  is  not  at  the  time 
interested,  but  simply  anticipates  that  he 
will  at  some  time  be  interested,  and  ab- 
stracts of  which  he  desires  to  make  for 
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merely  speculative  purposes.  ...  In 
this  view  the  plaintiff  would  be  en- 
titled to  every  facility  for  the  ligitimate 
prosecution  of  his  business  by  access  to  the 
records  for  the  examination  of  instruments 
registered;  but  the  court  is  not  satisfied  of 
his  right  to  make  an  abstract  to  all  trans- 
fers of  real  and  personal  property  for  the 
year  1886,  without  having  an  interest  in 
the  same,  for  the  prosecution  of  his  busi- 
ness, or  paying  any  fee  therefor.' " 

In  Randolph  v.  State,  82  Ala.  527,  60  Am. 
Rep.  761,  2  So.  714,  following  Brewer  v. 
Watson,  71  Ala.  299,  46  Am.  Rep.  318,  and 
Phelan  v.  State,  76  Ala.  49,  it  was  held  that 
§  698  of  the  Code  of  1876,  providing  that 
"the  records  of  the  judge  of  probate's  office 
must  be  free  for  the  examination  of  all  per- 
sons, when  not  in  use  by  him,"  conferred 
the  right  of  free  examination  of  the  records, 
by  any  person  having  an  interest,  his  agent, 
or  attorney,  and  the  right  to  take  memo- 
randa or  copies,  but  did  not  extend  to  at- 
torneys or  other  persons  engaged  in  negoti- 
ating loans  on  real  estate,  and  who  desired 
to  make  an  abstract  from  the  records  of 
conveyances  of  the  titles  to  all  the  lands 
in  the  county,  for  future  use  when  required 
in  their  business.  Stone,  Ch.  J.,  speaking  for 
the  court,  said:  "It  is  not  the  unqualified 
right  of  every  citizen  to  demand  access  to, 
and  inspection  of,  the  books  or  documents  of 
a  public  office,  though  they  are  the  property 
of  the  public,  and  preserved  for  public  uses 
and  purposes.  ...  The  qualification  of 
the  rule  is  that  no  person  can  demand  the 
right  save  those  who  have  an  interest  in  the 
record,  their  lawful  agents,  or  attorneys.' 
.  .  .  We  must  not,  however,  be  under- 
stood as  intending  to  abridge  the  right,  con- 
ferred by  statute,  of  'free  examination,'  by 
all  persons  having  an  interest,  of  the  records 
of  the  probate  judge's  office.  Nor  will  we 
confine  this  right  to  a  mere  right  to  inspect. 
He  may  make  memoranda,  or  copies,  if  he 
will,  and,  to  this  end,  may  employ  an  agent 
or  attorney.  The  limitation  is  that  he  must 
not  obstruct  the  officers  in  charge  in  the 
performance  of  their  official  duties,  by  with- 
holding records  from  them,  when  needed  for 
the  performance  of  an  official  function.  Nor 
is  this  right  of  examination  confined- to  per- 
sons claiming  title,  or  having  a  present 
pecuniary  interest  in  the  subject-matter.  It 
will  embrace  all  persons  interested,  present- 
ly or  prospectively,  in  the  chain  of  title,  or 
nature  of  encumbrance,  proposed  to  be  in- 
vestigated. The  right  of  free  examination 
is  the  rule,  and  the  inhibition  of  such 
privilege,  when  the  purpose  is  speculative,  or 
from  idle  curiosity,  is  the  exception." 

In  State  ex  rel.  Colsoott  v.  King,  164 
Ind.  621,  67  N.  E.  636,  it  was  held  that  a 
citizen  and  taxpayer  of  the  county  has  such 
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an  interest  as  entitles  him  to  examine  the 
records  and  papers  in  the  county  auditor's 
office  for  the  purpose  of  ascertaining  the 
condition  of  the  fiscal  affairs  of  the  county. 
The  court  stated:  "The  general  rule  which 
obtained  at  common  law  was  that  every 
person  was  entitled  to  an  inspection  of  pub- 
lic records,  by  himself  or  agent,  provided  he 
had  an  interest  in  the  matters  to  which 
such  records  related.  Where,  however,  the 
inspection  desired  was  merely  to  gratify  idle 
curiosity,  or  motives  which  were  purely 
speculative,  the  right  of  inspection,  under 
the  common  law,  was  denied.  .  .  .  The 
right  to  inspect  the  records  in  question  also 
impliedly  awards  to  the  person  entitled  to 
it  sufficient  time,  imder  the  circumstances, 
in  which  to  make  the  inspection  for  the 
purpose  contemplated.  We  are  constrained, 
therefore,  to  conclude  that  the  relator  in 
this  case,  under  the  facts,  is  entitled  to  the 
inspection  which  he  demands,  and  also  en- 
titled to  make  such  copies  and  abstracts  of 
the  records  as  may  avail  him  in  carrying 
out  the  purpose  of  his  examination." 

Under  the  Code  of  Georgia  of  1873  ({ 
14),  declaring  that  all  books  kept  by  any 
public  officer  shall  be  subject  to  the  inspec- 
tion of  all  citizens,  within  office  hours,  and 
the  fee  bill  (§  8695)  providing,  for  each  in- 
spection, when  the  clerk's  aid  is  required, 
26  cents;  for  examination  of  books  and  ab- 
stract of  result,  $1, — ^the  right  to  make 
an  abstract  of  the  books  for  publication  waa 
denied.  The  court  said  in  Buck  v.  Collins, 
81  Ga.  393,  21  Am.  Rep.  236:  "Under  these 
laws,  the  complainant  insists  that  he  has  a 
right  to  go  into  the  clerk's  office,  during  of- 
floe  hours,  from  day  to  day  and  from  month 
to  month,  at  his  pleasure,  copy  from  the 
books,  when  they  are  not  in  use,  at  his  op- 
tion, and  thus  collect  material  for  a  book 
which  he  proposes  to  publish  for  sale.  As  he 
is  able,  by  employing  an  expert,  to  do  this 
inspection  and  compilation  himself,  without 
the  assistance  of  the  clerk,  he  insists  that  no 
fee  is  required,  and  as  the  clerk  refuses  to 
permit  him  to  go  on  with  his  enterprise, 
except  upon  the  payment  of  a  fee  for  each 
separate  investigation  of  a  title,  he  prays 
that  the  clerk  may  be  enjoined.  We  agree 
with  Judge  Hoplcins.  We  think  the  com- 
plainant has  no  such  right  as  he  insists  up- 
on. .  .  .  The  necessities  of  society,  and 
the  protection  of  those  dealing  with  prop- 
erty, require  that  these  records  shall  exist. 
That  the  title  to  land,  the  fact  that  mort- 
gages or  judgments  exist,  shall  be  capable 
of  being  inquired  into  by  those  interested. 
.  .  .  The  character  of  one's  title,  and 
whether  one  has  mortgages  or  judgments 
against  him,  is  thus  of  necessity  open  to  in- 
quiry, and  the  public,  by  providing  books 
•nd  records,  meets  this  necessity.  .  .  .  The 
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object  of  the  record  is  to  furnish  to  tho8« 
needing  it  the  information  the  record  con- 
tains. That  object  is  attained  when  its 
books  are  open  to  inquiries  as  these  occa- 
sions present  themselves.  .  .  .  All  laws 
are  to  be  retwonably  construed  in  view  of  the 
object  of  them,  and  in  view  of  other  laws. 
.  .  .  It  is  contemplated  that  lawyers, 
public  officers,  and  persons  familiar  with  the 
books,  by  luiving  frequent  occasion  to  use 
them,  may  not  need  the  clerk's  assistance 
for  the  purpose.  .  .  .  The  clerk  cannot 
charge  a  fee  for  a  mere  inspection,  where 
his  aid  is  not  required.  But  no  person  has  a 
right  to  examine  or  inspect  the  records  of 
his  office,  except  in  his,  the  clerk's  presence, 
and  under  his  observation." 

In  Clay  v.  BalUrd,  87  Va.  787,  13  a  E. 
262,  the  contention  was  regarding  the  right 
of  a  citizen. to  take  copies  of  the  registra- 
tion books  under  a  statute  providing  for 
public  inspection.  It  was  held  that,  al- 
though the  registrar  was  allowed  no  com- 
pensation for  time  lost  in  so  doing,  yet  be 
would  be  compelled  by  mandamus  to  allow 
any  citizen  to  inspect  and  take  copies  of 
these  books,  and  that  every  citizen  had  on 
interest  in  them.  The  court  said:  "These 
books,  undoubtedly,  ore  of  a  public  nature, 
and  therefore,  upon  general  principles,  inde- 
pendently of  any  statute  on  the  subject,  any 
person  having  an  interest  in  them  would 
have  a  right  to  inspect  them.  But  the  legis- 
lature, out  of  abundant  caution,  and  with 
an  unmistakable  object  in  view,  has  seen 
fit  to  enact  expressly  that  they  'shall  at  all 
times  be  open  to  public  inspection.'  Code 
1887,  S  84  [Va.  Code  1904,  p.  61].  The  case 
turns  upon  the  construction  of  this  statute. 
.  ;  .  At  common  law,  the  right  to  inspect 
public  documents  is  well  defined  and  under- 
stood. The  authorities  on  the  subject  ar* 
very  numerous,  and  they  uniformly  hold 
that  such  a  right  includes  the  right,  when 
necessary  to  the  attainment  of  justice,  t* 
take  copies.  .  .  .  Greenleaf,  than  whom 
there  is  no  more  accurate  text  writer  in  mod- 
em times,  lays  it  down  that  the  inspection 
and  exemplification  of  the  records  of  th* 
King's  court  is,  and  from  a  very  early  peri- 
od has  been,  the  common  right  o'f  the  sub- 
ject. And,  as  to  other  public  documents,  th* 
custodian  of  them,  he  says,  will,  upon  prop- 
er application,  be  compelled  by  mandamua 
to  aUow  the  applicant  to  inspect  them,  and, 
if  desired,  to  take  copies.  1  Greenl.  Ev.  {t 
471,  478.  Tidd,  in  his  Practice,  gives  it  as  » 
general  rule,  well  settled,  that  a  party  ha» 
a  right  to  inspect  and  take  copies  of  all  suclk 
books  and  records  as  are  of  a  public  natur* 
wherein  he  has  an  interest.  1  Tidd's  Fr. 
593." 

Under  a  statute  providing  that  "all  books 
and  papers  requireid  to  be  in  their  office* 
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[of  county  officers]  shall  be  open  for  the  ex- 
amination of  any  person,"  it  was  held,  in 
Cormack  t.  Wolcott,  37  Kan.  391, 16  Pac.  245 
and  in  Boylan  ▼.  Warren,  39  Kan.  304,  7 
Am.  St.  Rep.  561,  18  Pae.  174,  that  the  reg- 
ister of  deeds  would  not  be  rompelled  to 
permit  any  person  to  make  copies  of  the  en- 
tire records  for  the  purpose  of  making  a  set 
of  abstract  books  for  private  use  or  specu- 
lation. A  similar  decision  was  made  npon 
a  similar  act  in  Bean  ▼.  People,  7  CSolo,  200, 
2  Pac  909,  and  later  this  rule  was  changed 
in  that  state  by  an  explicit  statute  allowing 
copies  to  be  so  taken.  Stocknan  ▼.  Brooks, 
17  Colo.  248,  29  Pac  740. 

Under  chapter  74,  Comp.  Stat.  Neb.  1903, 
declaring  that  "all  citizens  of  this  state  and 
all  other  persons  interested  in  the  exami- 
nation of  the  public  records  are  hereby  fully 
empowered  and  authorized  to  examine  the 
same,  free  of  charge,"  during  ofiBce  hours,  it 
was  held  that  an  attorney  in  fact  of  a  party 
to  a  suit  had  a  right  to  examine  the  entries 
relating  to  a  judgment  of  a  justice  of  the 
peace,  and  had  such  an  interest  as  entitled 
him  to  a  transcript. 

By  statute,  in  New  York,  abstract  com- 
panies are  entitled  to  free  access  to,  and 
to  copy,  the  records.  People  ex  rel.  Title 
Goarantee  &  T.  Co.  ▼.  Reilly,  38  Hun,  431; 
People  ex  rel.  German  American  Loan  & 
T.  Co.  v.  Richards,  90  N.  ST.  620,  1.  N.  E. 
2S8. 

Under  §  700,  Rev.  SUt.  Wis.  1898,  pro- 
viding that  the  "renter  of  deeds,  .  .'  . 
shall  open  to  the  examination  of  any  person 
all  books  and  papers  required  to  be  kept 
in  his  office,  and  permit  any  person  so  exam- 
ining to  take  notes  and  copies  of  such  books, 
records,  or  papers,  or  minutes  therefrom," 
it  was  held  that  this  right  was  not  limited 
to  lands  in  which  such  person  or  his  clients 
were  pecuniarily  interested,  and  that  any 
person  might  examine  and  take  notes  and 
copies  of  the  record  for  use  in  making  ab- 
stract boolcs.  The  court  said:  "In  so  far 
as'  the  Alabama  and  Michigan  courts  may 
have  indicated  that  a  statute  giving  certain 
enumerated  rights  respeeting  records  to  'any 
person'  is  a  mere  confirmation  of  a  rule  at 
common  law,  giving  similar  rights  to  only  a 
particular  class  of  persons,  we  must  decline 
to  follow  them." 

State  ex  reL  Cole  v.  Rachac,  87  Minn.  373, 
36  N.  W.  -7,  is  a  fair  sample  of  the  class  o*f 
eases  which  uphold  the  right  of  abstract 
companies  to  copy  all  the  records,  and  il- 
lustrative of  the  fact  that  this  privilege  is 
conferred  «nly  by  plain  legislative  enact- 
ment. The  oourt  saidt  '<The  counsel  for 
appellant  plants  himself  squarely  upon  the 
broad  proposition  that  reepondents  are  not 
«ntitled  to  any  such  privileges,  because  they 
liave  no  interest  in  the  records  which  they 
SLJl.A.(N.S.) 


desire  to  examine.  EBs  contention  may  be 
briefly  stated  thus:  (1)  At  common  law 
no  person  had  a  right  to  examine  or  copy 
the  records  in  a  public  office  in  which  he 
had  no  interest,  present  or  prospective;  (2) 
that  the  statute  does  not  extend  this  right 
to  others',  but  merely  regulates  its  exer- 
cise by  those  who  already  possessed  it  at 
common  law.  Conceding  that  the  rule  at 
common  law  was  as  stated,  the  question  is. 
How  far  has  this  been  changed  by  Gen.  Stat. 
1878,  chap.  8,  {  179,  as  amended  by  Laws 
1885,  p.  108,  chap.  116?  ...  We  think 
the  matter  is  entirely  put  at  rest  by  the 
amendment  of  1886.  It  is  a  matter  of  com- 
mon knowledge  that,  at  the  time  this 
amendment  was  passed,  in  a  large  majority 
of  counties  in  this  state,  persons  had  en- 
gaged in  the  'abstract'  business,  and  at  much 
expenditure  of  time  and  money  had  pre- 
pared, or  were  preparing,  these  abstriMst 
books  or  'tract  indexes.'  These  abstract  of- 
fices, if  properly  conducted,  are  of  great 
public  convenience.  .  .  .  Under  this  state 
of  affairs,  the  legislature  enacted  the  amend- 
ment referred  to,  which  throughout  bears 
clear  evidences  of  being  intended  to  define 
and  fix  the  right  of  all  who  might  desire 
to  make  copies  of  or  abstracts  from  any  of 
these  records.  .  .  .  The  original  statute 
gave  to  everyone  demanding  it  the  right  to 
'inspect'  these  records.  But,  as  there  might 
be  doubt  [as  to}  what  the  right  of  inspec- 
tion included,  the  amendment  adds  'either 
for  examination,  or  for  the  pur^e  of  mak- 
ing or  completing  an  abstract  or  transcript 
therefrom.' " 

In  Vermont,  under  a  statute  providing 
that  the  "books  of  record  [of  justices  of  the 
peace]  shall  at  all  times  be  subject  to  the 
inspection  of  any  person  interested  in  such 
record,"  it  was  held  that  a  citizen  was  not 
entitled  to  see  the  complaint  and  warrant 
in  a  criminal  proceeding.  Perkins  v.  Cum- 
mings,  66  Vt.  486,  29  AtL  676. 

By  statute,  in  Connecticut,  coroners  are 
required  to  reduce  to  writing,  and  return  to 
the  clerk  of  the  superior  court,  the  testi- 
mony of  witnesses  at  inquests,  with  the' 
findings.  The  court  held,  three  of  the  jus- 
tices concurring,  and  two  dissenting,  that 
these  documents  in  the  hands  of  the  clerk 
were  open  to  inspection  by  the  defendant 
charged  with  the  crime,  and  by  all  persons 
interested.  Daly  v.  Dimock,  56  Conn.  679,  12 
Atl.  406. 

In  State  ex  reL  Thomas  v.  Hoblitzelle,  86 
Mo.  624,  the  court  stated:  "While  we  re- 
gard the  poll  books  as  belonging  to  that 
class  of  public  records  open  to  inspection 
when  the  applicant  who  desires  to  inspect 
them  shows  that  the  purpose  of  the  Inspec- 
tion is  to  vindicate  some  public  or  private 
right,  the  courts  will  by  mandamus  compel 
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the  inspection,  on  condition  that  the  inspec- 
tion be  made  'under  such  reasonable  rules 
and  regulations  as  the  court  or  officerliaT- 
ing  them  in  charge  may  impose.'  Whether 
mandamus  will  or  will  not  lie  to  compel  an 
inspection  of  poll  books,  when  it  is  sought 
simply  for  the  gratification  of  curiosity  with- 
out any  purpose  to  vindicate  either  a  pri- 
Tate  or  public  right,  is  not  necessary  to  de- 
termine in  this  proceeding,  as  it  does  not 
present  such  a  case.  The  relator  claims  that. 
By  reason  of  his  receiving  a  majority  of  the 
votes  cast  at  the  election,  he  acquired  a 
right  to  the  office  of  city  marshal,  and  de- 
sires the  inspection  asked  for  as  a  means  of 
enforcing  this  right." 

In  Payne  ▼.  Staunton,  56  W.  Va.  202, 
46  S.  E.  927,  decided  in  1904,  it  was  sought 
to  inspect  the  poll  books  of  a  special  elec- 
tion, and  the  court  held  that  a  pecuniary 
interest  in  an  individual  in  the  act  sought 
to  be  compelled  by  mandamus  must  exist 
to  maintain  it,  that  inspection  is  not  a 
right  vested  in  every  person  or  under  all 
circumstances,  and  that  the  person  asking 
it  must  have  an  interest  in  the  record  or 
paper  of  which  examination  is  sought. 

In  Marsh  v.  Sanders  (1903)  110  La.  720, 
34  So.  762,  it  was  held  that  the  right  to 
inspect  the  book  in  which  the  sheriff  was 
required  to  enter  names  of  all  persons  pay- 
ing poll  taxes  carried  with  it  the  right  to 
make  copies  from  the  book,  and  that,  whfl* 
the  sheriff  was  entitled  to  make  reasonable 
rules  for  the  orderly  conduct  of  his  office, 
he  could  not  make  a  rule  which  would  deny 
or  abridge  the  right  to  inspect  and  make 
copies. 

In  State  ex  rel.  Cook  v.  Reed,  36  Wash. 
638,  79  Pae.  306,  it  was  held  that  a  general 
demand  by  a  citizen  for  an  inspection  of 
"any  and  all  books  of  public  records"  in  the 
office  of  the  county  treasurer  could  not  be 
made  the  basis  for  a  writ  of  mandate. 

In  Pennsylvania,  it  has  been  held  that, 
in  the  absence  of  legislation,  records,  al- 
though public  in  their  nature,  are  not  open 
to  inspection  except  to  those  who  have  a 
definite  interest  in  them.  Owens  v.  Wool- 
ridge,  8  Pa.  Dist.  R.  SOS. 

In  Herbert  v.  Ashbumer,  1  Wils.  297, 
the  court  said  that  the  books  of  the  ses- 
sions of  the  corporation  of  Kendale  were 
public,  and  that  everybody  had  a  right  to 
see  them,  and,  in  Rex  v.  Clapham,  1  Wils. 
305,  that  the  books  of  the  poor's  rates  were 
public  and  ought  to  be  delivered  by  one 
overseer  to  another,  that  all  the  parishioners 
might  have  access  to  them.  It  is  apparent 
that  in  these  cases  members  of  the  body 
politic  had,  and  were  deemed  to  have,  an  in- 
terest which  entitled  them  to  see  these 
books. 

In  King  v.  Shelley,  3  T.  B.  142,  and  Talbot 
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V.  Villebeys,  M.  23  Geo.  HI.  fe.  R.  it  was 
said:  "That  the  defendant  was  not  entitled 
to  an  inspection,  for  one  man  has  no  right 
to  look  into  another's  title  deeds  and  rec- 
ords, when  he  has  no  interest  in  the  deeds 
or  rolls  himself,  as  tenants  of  a  manor 
have." 

In  King  v.  Babb,  3  T.  R.  580,  Lord  Ken- 
yon,  Ch.  J.,  said:  "This,  therefore,  is  like 
the'  case  of  an  application  by  a  stranger  to 
the  corporation.  And  in  such  a  case  I  think 
we  should  transgress  the  line  of  our  duty, 
if  we  were  to  grant  a  general  unlimited  in- 
spection of  all  papers  respecting  the  corpo- 
ration." 

Inspection  of  records  in  criminal  cases 
was  refused  in  Rex  v.  Pnmell,  1  W.  Bl  37, 
1  Wils.  239,  and  Rex  v.  Cornelius,  2  Strange, 
1210. 

In  Sloan  Filter  Co.  v.  El  Paso  Reduction 
Co.  117  Fed.  504,  it  was  held  that  users  of 
machines  claimed  to  infringe  a  patent  had 
such  an  interest  in  a  suit  between  other  par- 
ties in  which  the  validity  of  the  patent  is 
in  issue  as  entitled  them  to  inspect  and  to 
have  a  copy  of  the  court  records.  Hallett, 
J.,  said:  "If  strangers  to  the  suit  can  be  in 
any  manner  or  to  any  extent  bound  by  the 
result,  they  ought  to  be  at  liberty  to  in- 
quire how  the  controversy  is  carried  on. 
At  the  bar  it  was  said  that  this  petition  is 
without  precedent.  This  may  be  true  in  re- 
spect to  the  circumstances  of  this  case,  but 
the  matter  of  inspecting  and  taking  copies 
of  public  records  is  as  old  in  the  law  as  the 
records  are  old.  In  English  law  tenants  of 
a  manor  could  always  inspect  the  court  rolls 
and  books  of  the  manor  in  order  to  ascer- 
tain their  titles.  King  v.  Shelley,  3  T.  R. 
141.  So,  also,  where  the  authority  of  a 
mayor  was  in  question,  citizens  could  in- 
spect the  books  and  papers  of  the  borough 
in  order  to  determine  the  fact.  King  v. 
Babb,  S  T.  R.  579.  These  cases  and  others 
support  the  common-law  rule  that  a  party 
may  have  inspection  of  any  document  or 
paper  in  which  he  may  be  interested.  1 
Wharton,  Ev.  par.  746." 

Act  Cong.  August  12,  1848,  chap.  166,  9 
Stat,  at  L.  292,  U.  S.  Comp.  Stat.  1901,  p. 
636,  provides  that  all  books  in  the  offices  of 
the  clerks  of  the  circuit  and  district  courts 
of  the  United  States,  containing  the  docket 
of  the  judgments  or  decrees,  shall,  during 
office  hours,  be  open  to  the  inspection  of 
any  person  desiring  to  examine  the  same, 
without  any  fee  or  charge  therefor.  Act 
February  26,  1863,  chap.  80,  10  Stat,  at  L. 
163,  allows  the  clerk  »  certain  fee  for 
searching  the  records  for  judgments  or  de- 
crees. Act  August  1,  1888,  chap.  729,  26 
Stat,  at  L.  367,  U.  8.  Comp.  SUt.  1901,  p. 
701,  provides  that  the  indices  and  reoords 
of  judgments,  that  the  clerk  is  by  that  aH 
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reqoired  to  keep,  shall  at  all  times  be  open 
to  the  inspection  and  examination  of  tiie 
public. 

In  Re  Chambers,  44  Fed.  786,  it  was  held 
that  these  provisions  secure  to  the  citizens 
the  right  to  examine  these  records  free  of 
charge,  and  the  clerk  is  entitled  to  the  fee 
only  when  he  is  required  to  make  the 
search  himself. 

Under  the  acts  of  Congress  mentioned  it 
was  held  that  a  corporation  engaged  in 
the  business  of  insuring  titles  had  the  right 
to  examine  the  indices  and  cross  indices  of 
judgments  kept  by  the  clerks  of  United 
States  circuit  and  district  courts,  when  such 
examination  relates  to  current  transactions, 
and  does  not  interfere  with  the  right  of 
other  persons  to  have  access  to  them.  Com- 
monwealth Title  Ins.  &  T.  Co.  v.  Bell,  105 
Fed.  548,  Affirmed  in  49  C.  C.  A.  208,  110 
Fed.  828,  Affirmed  in  (1903)  180  U.  S.  131, 
47  Lu  ed.  741,  23  Sup.  Ct.  Rep.  560.  R 
was  said,  40  C.  C.  A.  209.  and  110  Fed.  829; 
"We  do  not  regard  it  as  at  all  material  that 
the  words  'without  any  fees  or  charges 
therefor*  are  not  repeated  in  the  act  of 
1888."  Under  the  decree  the  title  insurance 
company  was  given  no  general  access  to  the 
judgment  indices,  but  simply  the  right  of 
inspection  and  examination  in  particular 
transactions  at  the  time  current  or  pending. 

Although  the  opinions  in  such  cases  as 
State  ex  rel.  McClory  v.  Donovan,  10  N.  D. 
209,  86  N.  W.  700,  SUte  ▼.  Cummins,  76 
Iowa,  136,  40  K.  W.  124,  and  Johnson  y. 
Wakulla  County,  28  Fla.  731,  9  So.  690, 
cited  by  relator,  contain  statements  which 
seem  germane  here,  the  issues  in  those 
cases  were  different,  and  did  not  relate  to 
the  right  of  inspection,  nor.  of  the  recorder 
or  officer  to  collect  fees.  There  is  room  for 
a  controlling  distinction  between  the  admis- 
sibility in  evidence  of  original  or  certified 
copies  of  public  records,  and  the  right  to 
examine  and  copy  them  without  charge  by 
abstracting  companies  or  others,  without  in- 
terest in  the  property  or  authority  from  the 
owners,  for  the  purpose  of  duplicating  the 
records  and  equipping  an  office  in  rivalry 
to  the  recorder.  Nor  are  Nash  v.  Lathrop, 
142  Mass.  35,  6  N.  E.  559,  Banks  v.  West 
Pub.  Co.  27  Fed.  60,  and  other  cases  cited 
upholding  free  inspection  of  legislative  en- 
actments, strictly  apropos.  It  is  apparent 
that  reasons. and  necessities  exist  for  the 
open  examination  and  speedy  publications 
of  laws  in  which  all  are  interested,  and  by 
which  all  are  bound,  that  do  not  prevail  in 
regard  to  private  titles,  and  uniformly  the 
eonrts  have  allowed  inspection  of  public 
laws.  Records  of  court  proceedings  concern- 
ing private  affairs,  the  publication  of  which 
eonld  only  serve  to  satiate  a  thirst  for  scan- 
dal, constitute  another  class  regarding  which 
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there  are  often  stronger  reasons  for  denying 
examination  by  disinterested  persons,  than 
of  instruments  pertaining  to  land.  Burton 
V.  Reynolds,  110  Mich.  364,  68  N.  W.  217; 
Re  Caswell,  18  R.  I.  835,  27  LJI.A.  82,  49 
Am.  St.  Rep.  814,  29  Atl.  259.  See  Colnon 
y.  Orr.  71  CaI.  43,  11  Pac.  814. 

Again,  there  is  reason  for  distinguishing 
from  the  case  at  bar  that  of  People  ex 
rel.  Henry  v.  Cornell,  47  Barb.  329,  Revers- 
ing 32  How.  Pr.  149,  and  the  English  cases 
cited  in  connection  therewith,  upon  which 
so  much  reliance  is  placed.  A  member  of  a 
municipal  corporation  may  have  an  interest, 
not  special,  but  in  common  with  others,  that 
entitles  him  to  inspect  its  records,  which  is 
quite  different  from  what  one  man  has  in 
the  private  land  titles  of  others;  and  the 
English  cases  we  have  mentioned,  a  part  of 
which  are  relied  upon  by  relator,  indicate 
this  distinction. 

It  is  said  that  during  the  memory  of  us 
all  it  has  been  the  custom  in  this  state  to 
allow  free  inspection  of  the  records.  This 
is  undoubtedly  true;  but  the  examinations 
have  generally  been  limited  in  their  nature, 
and  made  by  persons  having  some  interest 
in  the  property  to  serve,  or  by  attorneys  or 
others  acting  in  their  behalf.  It  has  not 
been  customary  for  anyone  to  inspect,  copy, 
or  duplicate  all  the  records  in  the  offices  of 
the  county  recorders,  and,  with  one  excep- 
tion, so  far  as  we  are  aware,  no  one  but  re- 
lator has  ever  sought  this  privilege  in  this 
commonwealth.  From  a  review  of  the  cases 
it  is  apparent  that  there  is  much  conflict  as 
to  whether,  under  statutes  such  as  we  are 
seen  to  have  relating  to  some  records  and 
providing  for  inspection  by  the  public,  or  by 
all  persons  desiring,  the  right  of  examina- 
tion should  be  limited  to  those  having  some 
interest,  present  or  prospective,  in  the  prop- 
erty to  which  the  record  relates,  or  should 
be  freely  eiX'tendai)  to  all.  It  may  be  noted 
that  our  statutes  relating  to  the  records  of 
deeds,  real-estate  mortgages,  and  most  con- 
veyances do  not  contain  provisions  for  in- 
spection which  bring  them  under  either  class 
of  these  convicting  decisions.  The  princi- 
ple involved  has  been  befogged  by  many  in- 
advertent statements  of  judges,  but  no  case 
is  found  in*the  common  law,  and  none  in 
this  country,  which  sustains  the  right  of  an 
abstract  or  title-guaranty  company  or  of  an 
individual  to  copy  or  examine  all  the  rec- 
ords relating  to  private  land  titles,  excepting 
decisions  based  on  statutes  clearly  giving 
that  right  and  containing  terms  which  do 
not  prevail  in  this  state.  The  juridical  as- 
sertions that  records  such  as  these  were 
public  and  open  to  the  inspection  of  all  per- 
sons were  in  states  with  legislative  enact- 
ments so  declaring,  or  were  in  actions  where 
inspection  was  denied  to  the  owner  or  his 
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•gent,  or  to  someone  claiming  a  common  or 
public  interest  in  the  record,  or  which  relat- 
ed to  evidence  or  questions  of  public  policy, 
or  issues  not  involving  the  right  to  examine 
or  copy  all  the  records  relating  to  lands. 
And,  further,  if  it  be  conceded  that  these 
records  are  public  and  open  to  public  in- 
spection, as  has  been  said,  it  may  still  be 
held  that  they  are  public  only  to  that  ex- 
tent that  they  may  be  freely  examined  by 
all  persons  having  any  interest  in  the  prop- 
erty affected  by  them,  or  under  the  ordinary 
rul^  of  agency  by  the  attorney  or  repre- 
sentative of  persons  so  interested. 

The  filing  and  recording  of  documents  re- 
lating to  private  titles  is  at  private  expense, 
and,  although  the  records  regarding  them 
are  public,  they  may  not  be  considered  so  in 
that  broad  sense  in  which  books  and  entries 
relating  to  elections,  revenues,  fees,  and  the 
acts  and  conduct  of  officials  of  more  general 
concern  or  interest,  are  considered  public. 
As  regards  the  needs  of  inspection,  records 
may  be  divided  into  four  or  more  classes. 
It  is  most  important  to  have  free  examina- 
tion and  speedy  publication  of  the  statutes 
and  decisions  which  make  the  law  by  which 
the  people  are  governed,  and  by  which  they 
are  charged  witii  notice  in  their  conduct. 
It  is  also  essential  to  the  public  welfare 
that  records  relating  to  revenues,  elections, 
fees,  and  ofBoial  acts  generally  be  open  to 
inspection.  Access  to  the  files  and  copies 
of  documents  relating  to  titles  to  proper- 
ty by  persons  who  have,  or  are  about  to 
acquire,  an  interest,  is  necessary  for  their 
protection.  Proceedings  in  civil  suits  are 
sometimes  of  such  a  scandalous  nature  that 
dosed  doors  are  justified  and  publicity  is 
better  suppressed.  As  we  have  seen,  where 
the  statutes  provide  for  inspection  by  all 
persons,  unless  the  language  was  broad  in 
allowing  the  taking  of  copies  and  memoran- 
da by  anyone  desiring,  the  courts  have  gen- 
erally refused  to  compel  the  recording  offi- 
cer to  allow  the  inspection  of  all  records, 
and  limited  the  examinations  to  those  made 
by,  or  on  behalf  of,  persons  having  some 
interest  in  the  property,  or,  what  is  general- 
ly the  same  thing,  to  current  calls  for  ab- 
stracts or  pending  negotiations.  Under  fee 
bills  substantially  analogous  ttf  ours,  and  at 
common  law,  persons  having  an  interest  in 
the  property,  and  attorneys  and  abstracters 
representing  them,  have  been  allowed  to  ex- 
amine and  copy  records  relating  to  their 
holdings  free  of  charge,  excepting  in  Mary- 
land. Belt  V.  Prince  George's  County  Ab- 
stract Co.  73  Md.  289,  10  L.R.A.  212,  20  Atl. 
982.  The  official  fees  for  recording  are 
higher  than  the  usual  rates  for  copying,  and 
there  is  no  language  in  the  fee  bill  which 
warrants  the  recorder  in  charging  anything 
further  for  searches  made^  or  copies  taken, 
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by  others  on  behalf  of  anyone  having  or 
seeking  to  acquire  an  interest  in  the  prop- 
erty. 

A  number  of  common-law  decisions  limit- 
ed the  right  of  inspection  to  persons  who 
had  an  interest  in  the  property.  The  con- 
flict of  these  with  other  cases  is  more  ap- 
parent than  real;  for,  where  it  was  held 
that  the  records  were  open  to  the  inspec- 
tion of  any  person,  they  were  of  such  a  pub- 
lic nature  that  the  members  of  the  communi- 
ty had  some  interest  in  them  in  general 
with  other  citizens,  and  different  from  what 
one  man  ordinarily  has  in  records  relating 
to  the  private  property  of  others.  An  ex- 
amination of  these  English  authorities,  and 
of  the  expressions  of  the  courts  in  this 
county  regarding  them,  which  agree  vrith 
few  exceptions,  tends  to  the  belief  that  at 
common  law  a  party  could  not  compel  an 
inspection  of  the  records  relating  to  titles 
in  which  he  had  no  personal  or  pnbHc  in- 
terest. The  times  are  changed,  and  these 
old  cases  are  not  so  applicable  to  our  pres- 
ent conditions,  or  to  the  rights  or  needs  of 
abstracting  and  title-guaranty  companies, 
which  are  of  modem  origin.  The  moat  of 
the  realty  in  England  was  held  in  large  es- 
tates by  the  nobility  and  landed  proprietors, 
and  more  frequently  was  retained  by  the 
owner  through  Ufe  and  passed  to  the  oldest 
son  or  other  heirs.  There  was  not  so  large 
a  proportion  of  small  holdings  in  fee,  nor  the 
activity  of  sales  and  frequency  of  transfer, 
that  exist  in  this  country.  During  the  crys- 
tallization of  the  early  common  law  the 
records  in  England  were  in  the  official  lan- 
guage which  had  been  inflicted  upon  that 
country  by  the  Caesars,  and  which  was  not 
discernible  to  the  uneducated  masses  or  to 
many  excepting  officials  and  professional 
conveyancers.  The  part  of  that  language 
which  is  still  used  in  conveyancing,  and 
which  has  come  to  us  from  the  Romans 
through  the  mother  country,  has  been  An- 
glicized or  Americanized,  and  within  the 
ordinary  knowledge  of  people  possessing 
our  advanced  common  education.  There  are 
other  words,  phrases,  and  legal  terms  still 
intelligible  to  few  excepting  lawyers  and 
Latin  scholars.  In  England  judgments  were 
not  a  lien  upon  land,  and  the  seller  of  realty 
was  required  to  furnish  an  abstract  which 
relieved  the  purchaser  from  the  necessity 
of  examining  the  records,  while  the  reverse 
is  true  in  this  country.  Brown  v.  Bellows, 
4  Pick.  193;  Espy  v.  Anderson,  14  Pa.  312; 
Easton  v.  Montgomery,  90  Cal.  813,  25  Am. 
St.  Rep.  123,  27  Pac.  280;  Re  Pearsons,  98 
Cal.  613,  33  Pac.  451;  Dwight  v.  Cutler,  3 
Mich  666,  64  Am.  Dec.  105,  and  cases  dted. 
Oaveat  emptor  being  the  rule  with  us.  In 
the  absence  of  a  special  agreement  It  is 
just  aaxA  essential  to  the  protection  of  per- 
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sons  intending  to  purchase  or  take  encum- 
brances that  they  be  allowed  the  right  of 
inspection.  Sections  2663  and  2664,  before 
quoted,  and  Grellet  t.  Heilshom,  4  Nev. 
626,  Wilson  v.  Wilson,  23  Nev.  273,  45  Pao. 
1009,  and  McCabe  v.  Grey,  20  Cal.  516,  charge 
subsequent  purchasers  and  mortgagees  with 
notice  of  every  recorded  conveyance  or  writ- 
ing affecting  real  estate,  and  when  the  stat- 
ute imposes  notice  and  liability  it  must  by 
implication  extend  the  right  of  examination 
of  the  records  for  the  protection  of  any  who 
•re  in  a  position  to  be  injured  without  such 
inspection.  To  charge  any  who  may  sustain 
injury  with  notice  of  the  contents  of  rec- 
ords, and  then  deny  free  access  to  those  con- 
tents with  which  they  are  charged,  would  be 
an  intolerable  mockery  in  this  day  and  gen- 
sration,  comparable  to  that  perpetrated  by 
the  emperor  who  published  his  decrees  in 
letters  so  small  on  tablets  posted  so  high 
that  they  could  not  be  read  by  the  people, 
and  punished  for  a  disobedience  of  them. 

We  assume  that  there  is  no  material  dis- 
pute between  the  parties  here  in  relation  to 
the  inspection  of  any  record,  the  examina- 
tion of  which  by  the  public  is  provided  for 
by  the  language  of  the  statute,  such  as 
those  relating  to  chattel  mortgages  or  news- 
papers, but  that  the  real  issues  are  regard- 
ing the  rights  of  relator  to  examine  and 
copy  without  charge  all  records  relating  to 
deeds,  mortgages,  liens,  and  the  titles  to 
realty,  concerning  the  inspection  and  copy- 
ing of  the  most  of  which  our  statutes  are 
silent,  and,  secondly,  pertaining  to  the  right 
of  relator  to  have  free  access  to  these, 
when  employed  by  persons  Interested,  to 
make  searches  or  furnish  abstracts.  Rela- 
tor concedes  that  the  recorder  may  make 
proper  rules  for  the  conduct  of  his  ofBce. 
There  appears  to  be  a  dispute  concerning  the 
right  to  inspect  documents  filed  before  they 
are  recorded.  As  the  statute  makes  these 
notice  upon  filing,  they  are  open  to  exam- 
ination as  soon  as  filed,  the  same  as  records 
generally,  and  subject  to  the  same  limita- 
tions. The  business  of  furnishing  al>8tracts 
prepared  by  professional  and  expert  search- 
ers, and  of  guarantying  titles,  is  a  legitimate 
one  and  meets  a  want  of  cautious  purchas- 
ers desiring  to  be  well  assured  and  guaran- 
teed regarding  titles.  The  tendency  in  large 
communities  is  to  concentrate  the  service 
which  previously  was  performed  by  attor- 
neys and  conveyancers.  Persons  having  or 
seeking  to  acquire  an  interest  in  property 
may  examine  the  records  for  themselves  or 
exercise  their  choice  in  employing  an  attor- 
ney or  someone  to  search  for  them,  or  they 
may  have  the  abstracting,  company  furnish 
an  abstract  or  guarantee  the  title;  but,  in 
the  absence  of  any  statute  conferring  the 
right,  and  of  any  common  law  or  other  de- 
6L.R.A.(N.S.)  16" 


cision  warranting  it,  it  is  apparent  that  re- 
lator is  not  entitled  to  copy  or  examine  all 
the  records,  as  sought  by  its  petition. 
Whether  changed  conditions  and  growing 
demands  of  the  community  make  it  desir- 
able to  extend  to  abstract  companies  the 
privilege  of  copying  all  the  records  relating 
to  titles  and  of  duplicating  all  of  these  in 
the  offices  of  the  oounty  recorders,  is  » 
question  of  policy  and  expediency  for  the 
legislature,  and  not  for  the  courts  to  de- 
termine. The  fdct  that  the  statutes  pro- 
vide for  the  inspection  of  some  records  by 
any  person,  as  indicated,  does  not  authorize 
us  to  into^late  similar  provisions  into 
other  sections  relating  to  the  record  of  con- 
veyances aad  documents  affecting  private 
titles. 

It  is  ordered  that  a  writ  of  miandate  is- 
sue directing  the  defendant  and  respondent 
as  county  recorder  of  Nye  county,  to  allow 
the  petitioner  and  relator,  and  its  agents 
and  employees,  free  of  charge,  during  regu- 
lar business  hours,  to  inspect  and  make 
memoranda  and  copies  of  all  files  and  rec- 
ords in  the  office  of  the  county  recorder  of 
that  county,  in  so  far  as  they  relate  to  any 
current  or  depending  transactions  in  which 
relator  is  authorized  or  employed  to  make 
searches,  furnish  abstracts,  or  guarantee  tit- 
les, by  persons  owning,  having  any  encum- 
brance or  lien  upon,  or  interest  in,  or  seelc- 
ing  to  acquire  by  purchase,  bond,  contract, 
attachment,  execution,  mortgage,  Uen,  or 
encumbrance  any  interest  in  property;  the 
examination  and  taking  of  memoranda  or 
copies  to  be  made  at  such  times  and  under 
such  circumstances  as  will  not  prevent  the 
respondent  or  his  assistants  from  dischar- 
ging their  duties,  or  interfere  with  the  right 
of  other  persons  to  have  access  to  the  rec- 
ords. The  privilege  sought  by  relator,  of  in- 
specting or  copying  all  the  records  for  the 
purpose  of  compiling  an  independent  set  of 
abstract  books,  covering  all  the  property  to 
which  the  records  relate,  is  denied. 


Fitzgerald,  Ch.  J.,  and  Noicross,  J., 
cur. 
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ZnCW   YORK   COVST   OF   APPEALS. 

CHARLES  M.  MANN,  Appt, 

SENECA  SPROUT,  Respt. 

(186  N.  Y.  100,  77  N.  E.  1018.) 

Money  in  court — wlthdrawaL 

1.  The    payment    into    court    of    an 
amount   tendered    upon    a    matured   debt 


Case  Note.— Right  to  withdraw  mone? 
paid  into  court  after  tender. — As  shown 
by  the  auUtoritiea  liereinafter  mentioned.  It 
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transfers  the  title  to  the  creditor,  although 

he    does   not    signify    his   acceptance;    and 

the  money  cannot  afterwards  be  withdrawn 

by  the  debtor,  even  with  the  consent  of  the 

court. 

Same — effect  of  amendment. 

2.  Power  to  authorize  an  amendment 
■o  as  to  change  the  issues  in  an  action  does 
not  authorize  the  court  to  permit  a  de- 
fendant, upon  amending  his  answer,  to 
withdraw  money  which  he  has  paid  into 
court  in  satisfaction  of  a  debt  due  plain- 
tiff. 

(May  8,  1906.) 


APPEIAL  by  plaintiff  from  an  order  of  the 
Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  affirming  an 
order  of  the  Niagara  County  Court  per- 
mitting the  withdrawal  of  money  which 
had  been  paid  into  court.     Reversed. 

Statement  by  Vasn,  J.: 

This  action  was  brought  to  recover  a 
balance  of  $208.45  alleged  to  be  due  from 
the  defendant  upon  a  contract  to  construct 
a  drain  and  for  extra  work  in  connection 
therewith.     The  defendant,  by  his  answer. 


is  the  general  rule  (with  certain  excep- 
tions which  appear  below)  that  an  un- 
conditional tender  of  money,  subsequently 
paid  into  court,  passes  the  title  thereto, 
and  the  depositor  cannot  withdraw  it. 

A  tender,  followed  by  hringiiig  the  money 
into  court,  is  regarded,  said  the  court  in 
Reed  v.  Armstrong,  18  Ind.  446,  as  a  pay- 
ment at  the  time;  and  the  person  pleading 
it  cannot  withdraw  the  money  so  deposit- 
ed, whether  the  verdict  be  for  the  same 
or  a  greater  amount  than  the  sum  tendered, 
but  the  sum  must  be  paid  to  the  plain- 
tiff. 

This  statement  if  quoted  with  approval 
in  Voss  v..  McGuire,  26  Mo.  App.  452,  in 
which  it  was  held  that  the  act  of  the  con- 
stable, with  whom,  as  allotted  by  statute, 
a  deposit  had  been  made  as  a  tender,  before 
the  commencement  of  a  suit  in  justice 
court,  in  handing  the  money  over  to  the 
clerk  of  the  circuit  court  after  the  plain- 
tiff had  recovered  in  justice  court  and  while 
an  appeal  was  pending  in  the  circuit  court, 
was  unauthorized,  and  the  clerk's  repay- 
metat  to  the  debtor  on  the  latter's  request, 
while  such  appeal  was  pending,  did  not 
destroy  the  rights  of  the  plaintiff.  In  this 
case,  however,  after  a  reversal  of  the  judg- 
ment the  debtor  returned  the  deposit  to  the 
clerk  of  the  court. 

And  the  constable's  return  to  the  debtor 
of  money  deposited  with  him  as  a  tender 
after  the  plamtiff's  defeat  in  the  first  trial 
and  while  an  appeal  was  pending,  was 
also  held  to  be  unauthorized,  in  Griffith 
V.  Jackson,  45  Mo.  App.  165,  and  not  to 
affect  the  plaintiff's  rights.  In  making  the 
deposit,  said  the  court,  the  debtor  devested 
himself  of  all  title,  and  his  adversary  be- 
came entitled  to  the  money  regardless  of 
the  final  result  of  the  action. 

The  plaintiff's  rights  with  respect  to  the 
amount  deposited  with  a  constable  as  a 
tender  after  the  commencement  of  a  suit 
in  justice  court  were  held,  in  Kansas  City 
Transfer  Co.  v.  Neiswanger,  27  Mo.  App. 
356,  not  to  be  affected  by  a  statement  of 
the  defendant's  counsel,  upon  the  trial  of 
the  case  in  the  circuit  court  that  "we  de- 
sire, before  offering  any  evidence,  to  with- 
draw the  tender  made  in  this  case." 

In  an  action  for  thfe  rescission  of  a  con- 
tract for  the  sale  of  land,  and  removal  of  a 
cloud  on  title  created  thereby,  a  tender  and 
payment  into  court  of  the  sum  and  inter- 
est paid  on  the  alleged  contract  is,  w  far 
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as  concerns  the  party  to  whom  the  tender 
is  made,  a  conclusive  admission  that  the 
amount  so  paid  is  due  him;  and  hence  the 
money  belongs  absolutely  to  him  what- 
ever may  be  the  fate  of  the  action;  and  a 
judgment  giving  the  sum  to  the  plaintiff 
is  erroneous,  notwithstanding  that  the 
tender  was  not  essential  to  the  plaintiff's 
right  to  relief.  Fox  v.  Williams,  92  Wis. 
320,  66  N.  W.  367. 

An  exception  to  the  rule,  however,  as 
previously  stated,  is  shown  in  Dunn  v. 
Hunt,  76  Minn.  196,  78  N.  W.  1110,  which 
was  an  action  brought  to  compel  the  com- 
pletion of  a  redemption  from  a  mortgage 
foreclosure  sale  by  compelling  the  execu- 
tion of  a  certificate  of  redemption.  The 
plaintiff  in  the  action  made  a  tender,  and 
subsequently  paid  the  money  into  court 
under  an  order  of  the  court.  Because  of 
the  failure  to  keep  the  tender  good,  the 
court  gave  judgment  for  the  defendant; 
but  s&Drtly  before  the  entry  of  this 
judgment  an  order  was  made  allowing 
the  withdrawal  of  the  money.  In  explaining 
the  reason  for  the  exception  in  such  a  case 
as  this,  the  court  said  that,  if  the  position 
that  money  paid  into  court  by  a  litigant 
belongs  to  the  party  to  whom  it  is  paid, 
and  so  cannot  be  withdrawn  by  the  other 
party,  is  correct,  then  the  payment  of 
money  into  court  in  si}ch  an  action  as  this 
would  be  an  exceedingly  dangerous  trap 
for  the  plaintiff  to  enter,  for,  if  he  failed 
in  the  action,  he  would  not  only  lose  the 
land  which  he  sought  to  redeem,  but  would 
also  lose  the  money  which  he  paid  into 
court  for  the  purpose  of  redeeming  the 
land;  and  it  would  logically  follow  that 
the  adversary  would  l^  entitled  to  both 
the  land  and  the  money. 

And  where  the  plaintiff,  on  filing  a  bill 
for  redemption,  made  a  tender  of  a  sum  of 
money,  which  he  afterwards  deposited  with 
the  clerk  of  the  court  without  an  order  di- 
recting him  to  do  so,  and  without  the 
court's  knowledge,  he  may  withdraw  it  at 
any  time  before  the  court  has  recognized 
or  treated  it  as  a  fund  imder  the  court's 
control,  or  before  the  party  to  whom  it 
was  tendered  has  manifested  a  willingness 
to  receive  it  on  the  terms  on  which  it  was 
deposited;  and,  if  it  has  been  so  with- 
drawn, the  application  for  an  order  by  the 
other  party  for  its  payment  is  too  late. 
Hammer  t.  Kaufman,  39  111.  87»  • 
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admitted  performance  of  the  contract  by 
the  plaintiff,  but  denied  that  the  balance 
unpaid  amounted  to  the  sum  claimed.  He 
alleged  that  it  was  but  $51.35,  and  that  he 
duly  tendered  that  amount  to  the  plaintiff 
before  the  commencement'  of  the  action. 
Soon  after  the  service  of  his  answer  the  de- 
fendant procured  an  ew  parte  order  from  the 
court  giving  him  "leave  to  bring  into  court 
the  sum  of  $51.35  admitted  by  him  to  be 
due  plaintiff,  by  paying  the  same  to  the 
county  treasurer  of  Niagara  coimty,  .  . 
.  and  that  plaintiff  have  leave  at  any 
time  to  take  said  money  out  of  court." 
The  defendant  promptly  paid  the  sum  ten- 
dered to  the  county  treasurer  and  gave  the 
plaintiff  written  notice.  Subsequently  the 
action  was  tried  and  the  jury  disagreed, 
but,  owing  to  disclosures  made  upon  the 
trial,  the  defendant  claimed  that  the  plain- 
tiff had  not  performed  the  contract,  and 
he  moved  for  leave  to  serve  an  answer  set- 
ting up  a  counterclaim  amounting  to  $249.- 
56  for  damages  which  he  alleged  he  had 
sustained  in  consequence  of  the  failure  to 
perform,  and  also  for  leave  to  withdraw 
the  amount  so  tendered  to  the  plaintiff  and 
paid  to  the  coimty  treasurer.  The  motion 
was  granted  upon  certain  terms,  and  the 
county  treasurer  was  "directed  and  re- 
quired to  pay  the  said  sum  of  $51.85  here- 
tofore deposited  in  this  court  ...  to- 
gether with  the  accumulation  of  interest  to 
the  defendant"  or  his  attorneys.  The 
plaintiff,  who  had  not  accepted  the  tender 
or  tried  to  get  the  money,  appealed  from 
that  part  of  the  order  which  permitted  a 
withdrawal  of  the  amount  tendered,  and 
from  the  order  of  afiSrmance  made  by  the 
appellate  division,  two  of  the  justices  dis- 
senting, he  now  comes  to  this  court. 

Messrs.  Brong  &  Jeffery,  for  appellant: 

The  title  to  the  money  passed  from  the 
defendant  to  the  plaintiff. 

Murray  v.  Bethune,  1  Wend.  191;  Mela 
V.  Geis,  3  N.  Y.  Civ.  Proc.  Rep.  153;  Beck- 
er V.  Boon,  61  N.  Y.  332;  Beil  v.  Su- 
preme Council,  A.  L.  of  H.  42  App.  Div. 
170,  68  N.  Y.  Supp.  1049;  Wilson  v.  Doran, 
39  Hun,  88,  110  N.  Y.  101,  17  N.  E.  688; 
Taylor  v.  Bro<*lyn  Elev.  R.  Co.  119  N.  Y. 
564,  23  N.  E.  1106;  21  Enc.  PI.  &  Pr.  p. 
580. 

Messrs.  Thompson  &  Sheldon  for  re- 
spondent. 

Vann,  J.,  delivered  the  opinion  of  the 
court: 

When  a  debt  is  due,  a  tender  of  the  en- 
tire amount  with  no  condition  attached, 
and  the  payment  thereof  into  court  pursu- 
ant to  its  order,  even  if  not  accepted,  is  an 
absolute  transfer  of  the  money  to  the 
6L.R^.(NA) 


creditor.  When  the  sum  tendered  is  less 
than  the  amount  due,  it  is  a  conclusive 
admission  of  the  indebtedness  to  the  ex- 
tent of  the  tender,  regardless  of  the  final 
result  of  the  action,  and  not  only  does  the 
party  paying  it  into  court  lose  all  right  to 
it,  twt  the  court  itself  has  no  power  to 
mak«  an  order  in  the  same  action,  which,  in 
effect,  retransfers  the  title.  Relief  from 
mutual  mistake,  or  mistake  on  one  side 
and  fraud  on  the  other,  can  be  had,  if  at 
all,  only  in  an  independent  action  brought 
for  the  purpose.  Even  if  the  verdict  is  for 
a  less  amount,  or  for  nothing  at  all,  the 
title  has  irrevocably  passed,  and  the  re- 
sult of  the  action  has  no  effect  thereon. 
The  same  rule  prevails  whether  the  action 
is  in  tort  or  on  contract,  for  in  either 
case  the  money  paid  into  court  by  the  de- 
fendant pursuant  to  a  tender  belongs  to  the 
plaintiff  in  any  event.  Refusal  of  the  cred- 
itor to  accept,  or  the  death  of  either  party, 
or  the  commencement  of  another  action, 
does  not  change  the  effect,  for  t!he  title 
passes  by  operation  of  law  the  same  as  if 
the  tender  had  been  accepted.  The  trans- 
fer is  complete,  and  cannot  be  changed 
without  consent,  or  a  decree  in  equity,  from 
the  moment  the  court  takes  control  of  the 
money.  Acceptance  by  the  court  for  the  , 
plaintiff  has  the  same  effect  t*  accept- 
ance by  the  plaintiff  himself.  Deposit  in 
a  bank,  or  with  a  third  party,  without  the 
order  of  the  court,  does  not  prevent  a  with- 
drawal if  there  has  been  no  acceptance; 
but  the  action  of  the  court  in  a  suit  pend- 
ing before  it,  whereby,  at  the  request  of 
one  party,  it  takes  money  into  its  pos- 
session for  the  benefit  of  the  other,  has 
the  same  effect  as  actual  acceptance,  and 
ipso  facto  vests  the  title  in.  him.  The  cus- 
tody of  the  law  is  the  custody  of  the 
plaintiff,  and  the  action  of  the  defendant 
operates  as  a  final  and  irrevocable  trans- 
fer. If  the  plaintiff  goes  on  with  the  ac- 
tion and  is  nonsuited,  or  the  verdict  is 
against  him,  or  is  for  a  sum  less  than  the 
amount  tendered  and  paid  into  court,  still 
the  defendant  cannot  take  the  money  back, 
for  it  is  not  his,  but  has  passed  irrevocably 
to  his  adversary.  If  thereafter  the  fund 
is  lost  or  stolen  by  the  county  treasurer, 
the  loss  falls  on  the  plaintiff,  not  on 
the  defendant,  who  has  no  further  inter- 
est in  the  money.  Taylor  v.  Brooklyn 
Elev.  R.  Co.  119  N.  Y.  561,  23  N.  E.  1106; 
Wilson  V.  Doi-an,  30  Hun,  88,  110  N.  Y. 
101,  17  N.  E.  888;  Becker  v.  Boon,  61  N.  Y. 
317;  Beil  v.  Supreme  Council,  A.  L.  of  H. 
42  App.  Div.  168,  58  N.  Y.  Supp.  1049;  Mur- 
ray V.  Bethune,  1  Wend.  191;  Slack  v. 
Brown,  13  Wend.  390;  Dakin  v.  DuRning, 
7  Hill,  30,  42  Am.  Dec.  33;  Bank  o^  Co- 
liunbift  V.  Soutberland.  9  Cow.  336}  Mai- 
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colm  V.  Fullarton,  2  T.  R.  645,  648;  2  Par- 
80H8,  Contr.  9th  ed.  789;  2  Wharton,  Contr. 
{  076;  1  Beach,  Contr.  i  331. 

In  the  Taylor  Case,  an  action  in  tort, 
there  was  a  tender  of  $200  and  costs.  The 
money  was  paid  into  court  pursuant  to 
order  and  notice  given  to  the  plaintiff. 
When  the  action  was  tried  there  was  a  ver- 
dict for  the  defendant,  but  still  the  plain- 
tiff was  allowed  to  take  the  money  out 
of  court  and  keep  it.  We  held  that 
the  money  thus  paid  into  court,  although 
the  plaintiff  refused  to  accept  it  until  after 
judgment  had  gone  against  him,  belonged 
to  him,  and  that  his  title  thereto  could  not 
be  disputed,  notwithstanding  the  result  of 
the  action.  Judge  Gray,  speaking  for  all 
the  judges,  said:  "A  tender  is  not  effectual 
under  the  Code  'unless  the  money  is 
accepted  or  is  paid  into  court.'  If  it  is  not 
accepted,  in  lieu  of  the  acceptance,  and  in 
order  to  make  his  tender  available  in  law, 
the  defendant  may  deposit  the  amount  in 
court.  The  payment  into  the  court  is  then 
deemed  equivalent  to  an  acceptance  by 
the  plaintiff  of  the  amount  tendered.  The 
money  deposited  is  deemed,  in  law,  a  pay- 
ment to  the  plaintiff  on  account  of  the  con- 
tract obligation,  or  of  a  conceded  liability 
for  the  injury."  Murray  v.  Bethune  was 
an  action  in  assumpsit  against  the  execu- 
tor of  a  testator,  who  in  his  lifetime  had 
paid  the  money  into  court  "in  a  previous 
suit  brought  against  him  by  the  plaintiffs." 
The  court  said  that  "it  was  a  payment 
pro  tanto.  The  plaintiff  had  a  right  to  take 
it  out  of  court  and  the  defendant  had  not." 
The  death  of  the  defendant  "subsequent  to 
payment,  the  revival  of  the  action  against 
his  executor,  or  even  the  commencement 
of  a  new  suit,  did  not  change  the  effect  of 
the  payment." 

It  is,  however,  claimed,  and  this  is  the 
theory  upon  which  the  courts  below  pro- 
ceeded, that  when  the  court  changes  the 
issue  by  an  order  amending  the  answer,  it 
has  the  power  to  authorize  a  withdrawal  of 
the  sum  paid  into  court  as  incidental  to 
its  right  to  permit  such  amendment  and 
necessary  to  make  it  effective.  There  is 
no  statute  which  expressly  permits  this; 
and,  unless  it  is  impliedly  authorized  by 
the  Code,  the  rule  that  a  tender  and  pay- 
ment into  court  is  an  absolute  transfer 
of  title  to  the  fimd  must  control,  and  the 
part/  making  the  tender  held  to  have 
run  the  risk  thereof,  regardless  of  the  sub- 
sequent proceedings  in  the  action.  The 
provisions  of  the  Code  somewhat  amplify 
those  of  the  Revised  Statutes.  2  Rev, 
Stat  1st  ed.  pt.  3,  chap.  8,  title  17,  pp. 
553,  654.  They  regulate  the  procedure  re- 
lating to  tender,  provide  for  the  care  and 
investment  of  the  fund,  and  expressly  dis- 
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charge  the  party  bringing  the  money  into 
court  pursuant  to  its  order  "from  all  fur- 
ther liability  to  the  extent  of  the  money 
so  paid  in."  Code  Civ.  Proc.  §§  731-785, 
743-748.  The  authority  to  amend  is  broad 
but  not  broad  enough  to  permit  the  trans- 
fer of  title  without  a  trial.  Section  723. 
The  power  to  withdraw  is  not  incidental  to 
the  power  to  amend.  Power  to  amend  a 
pleading  is  simply  power  to  change  the 
issues  which  control  the  admission  of  evi- 
dence. It  cannot  of  itwlf  change  the  title 
to  property,  or  transfer  to  the  defendant 
that  which  previously  belonged  to  the 
plaintiff.  That  is  not  the  office  of  a  plead- 
ing, and  cannot  be  held  an  incident  there- 
to. Pleadings  define  the  issues,  but  do  not 
try  them.  While  a  party  may,  by  amend- 
ment, be  relieved  from  an  inadvertent  ad- 
mission in  his  answer,  he  cannot  thereby  be 
relieved  from  the  effect  of  an  act  which, 
wholly  independent  of  his  answer,  irrev- 
ocably transferred  the  title  to  money. 
A  party  by  his  pleading  admits  or  assert* 
a  right;  but  when,  by  his  act  outside 
of  his  plea,  he  transfers  a  right,  he  cannot, 
by  amendment,  revoke  the  transfer.  The 
pleading  may  be  changed,  but  the  act 
stands  the  same  as  an  actual  payment 
volimtarily  made,  and  thus  differs  essen- 
tially from  an  offer  to  compromise.  No 
amendment  of  the  answer  could  permit  the 
recall  of  money  actually  accepted,  and  pay- 
ment into  court  has  the  same  effect  on  the 
title  as  actual  acceptance.  While  the  rule 
may  operate  harshly  in  this  case,  it  is  the 
law,  which  we  can  announce,  but  cannot 
change. 

The  order,  so  far  a«  appealed  from, 
should  be  reversed,  and  that  part  of  the 
motion  which  asked  leave  to  withdraw  the 
sum  tendered  and  paid  into  court  denied, 
with  costs  in  all  courts. 

CnUen,  Ch.  J.,  and  Gray,  Edward  T. 
Bartlett,  Haigh^  Willard  Bartlett,  and 
Chaie,  JJ.,  concur. 
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ERROR  to  the  Circuit  Court  for  Lueaa 
County  to  review  a  judgment  reversing 
»  judgment  of  the  Court  of  Common  Pleas 
dimllowing  a  claim  under  an  alleged  assign- 
ment of  wages.    AfBrmeiL 

Statement  by  Summers,  J.: 

The  plaintiff  in  error  assigned  Ms  wages 
to  the  defendant  in  error,  A  copy  of  the  as- 
signment is  as  follows; 

$76.00.  Toledo,  Ohio,  April  22,  1904. 

To  tiie  Paymaster,  L.  S.  &  U.  8.  R.  R. 
Dear  Sir: — 

For  value  received,  I  hereby  assign  sey* 
enty-flve  00-100  dollars  from  the  amount 
now  due  me,  or  which  may  hereafter  be- 
come due  me  for  services  rendered  the  L. 


S.  &  M.  S.  R.  R.  or  any  other  railway,  firm, 
or  person  wherever  I  may  be  employed  as 
switchman;  and  you  are  hereby  authorized 
to  pay  the  above  amount  to  P.  L.  Andrew*, 
or  his  order,  and  deduct  the  same  in  set- 
tlement with  me.    No. '■ — . 

[Signed]  T,  Rodijkeit. 

In  February,  1905,  Rodijkeit  sued  the 
railroad  company  before  a  justice  of,  the 
peace  for  $61.20  for  wages.  The  railroad 
company  filed  an  affidavit  for  interpleader, 
asking  that  the  defendant  and  one  Ida  E. 
Chandler  be  made  parties,  which  was  tJ- 
lowed;  and  it  paid  the  sum  sued  for  into 
court  The  justice  ordered  the  fund  to  be 
distributed  as  follows:  (1)  The  costs;  (2) 
$45.60  to  Andrews,  and  the  remainder  to  be 


Case  Note. — ^Validity  of  assignment  of 
wages  or  salary  to  be  earned. — hi  addition 
to  the  authorities  discussed  by  the  eourt  in 
ROOMKBIT  ▼.  Andbkws,  the  following  cases 
are  in  point  on  this  question: 

An  assignment  of  salary  or  wages  not 
yet  earned,  but  expected  to  be  earned  in 
the  future  under  a  subsisting  contract  of 
employment  or  term  of  service,  to  secure  a 
present  debt  or  future  adranoes,  is  valid 
and  enforceable.  Leitch  v.  Northern  P.  R. 
Co.  95  Minn.  36,  103  N.  W.  704;  Runnells  v. 
Bosquet,  N.  L  &  S.  Co.  60  N.  H.  38;  Kane 
V.  Clough,  36  Mich.  436,  24  Am.  Rep.  699; 
Bell  V.  MuIhoUand,  90  Mo.  App.  612. 

An  assignment  of  wages  to  be  earned  m- 
der  a  present  contract  of  employment  for 
the  definite  period  of  six  months,  founded 
upon  a  valuable  consideration,  and  not 
■  made  for  the  purpose  of  hindering  and  de- 
frauding creditors,  was  held  to  be  valid  in 
Quigley  v.  Welter,  95  Minn.  383,  104  N.  W. 
236. 

In  Provencher  t.  Brooke,  64  N.  H.  479, 
13  Atl.  641,  the  conrt  upheld  an  assignment 
of  wages  then  due  and  wages  to  be  earned 
for  a  period  of  six  months,  made  for  the 
express  purpose  of  providing  for  the  sup- 
port of  the  assignor  and  his  family. 

And  an  agreement  between  a  workman, 
in  the  employment  of  a  coal  company,  and 
a  store  company,  by  which  the  latter  was 
given  the  right  to  collect  the  former's  fu- 
ture wages  and  apply  them  on  his  account, 
an  arrangemoit  -which  was  accepted  by  the 
coal  company,  was  sustained  in  Berresford 
V.  Susquehanna  Coal  Co.  24  Pa.  Co.  Ct. 
667. 

An  assignment  of  all  claims  and  demands 
which  the  assignor  now  has,  or  which  he 
may  have  between  the  date  of  the  assign- 
ment and  a  certain  future  date,  made  by 
an  assignor  who  is  receiving  as  compensa- 
tion for  his  services  a  salary  of  $4,000  per 
year,  payable  monthly  in  advance,  and  in 
addition  thereto  6  per  cent  of  the  net  earn- 
ings of  his  employer,  which  is  honored  by 
the  latter,  is  valid  as  against  a  subsequent 
attachment;  and  reaches  all  the  earnings 
of  the  assignor  during  his  term  of  service. 
6L.R.A.(N.S.) 


Hax  ▼.  Acme  Cement  Plaster  Co.  82  Mo. 
App.  447. 

Wages  or  salary  to  be  earned  under  a 
present  contract  of  employment  may  be  as- 
signed, although  the  term  of  employment 
may  be  indefinite  or  uncertain.  O'Connor 
V  Meehan,  47  Mnn.  247,  49  N.  W.  982; 
Manly  v.  Bitzer,  91  Ky.  596,  34  Am.  St. 
Rep.  242,  16  S.  W.  464;  BeU  V.  Mulholland, 
lupra. 

So,  where  one  is  under  contract  to  com- 
mence work  for  his  employer,  and  to  work 
whenever  the  latter  has  something  for  him 
to  do,  of  which  the  employer  is  to  give  him 
notice,  no  agreement  being  made  as  to  the 
length  of  time  the  employment  is  to  con- 
tinue, he  may,  before  the  commencement 
of  the  work,  make  a  lawful  sasignment  of 
all  money  to  become  due  hSm.  Harrop 
V.  Landers,  F.  &  C.  Co.  45  Conn.  561. 

And,  under  a  subsisting  agreement  for 
the  rendition  of  services  at  a  fixed  rate  per 
day,  which  either  party  may  terminate 
without  notice,  an  assignment  by  the  em- 
ployee of  the  amount  now  due  him  as 
wages,  or  of  the  first  that  may  become  due, 
made  to  obtain  groceries  for  the  support 
of  the  assignor  and  his  family,  and  which 
the  employer  accepts  with  the  qualifica- 
tion that  it  will  be  paid  only  to  the  extent 
of  the  time  the  employee  works,  is  held  to 
be  valid  in  Wellborn  v.  Buck,  114  Ala.  277. 
21  So.  786. 

And  in  Lannan  v.  Smith,  7  Gray,  150,  the 
court  held  that  a  written  order,  given  by  a 
workman  for  a  good  consideration,  direct- 
ing his  employer  to  pay  his  wages  to  a 
third  person  for  the  next  three  months  as 
they  become  due,  is,  upon  acceptance  by 
the  employer,  a  valid  assignment  of  wages, 
although  the  assignor  is  paid  by  the  day, 
and  is  not  hired  for  any  definite  time. 

Wages  to  be  earnfd  by  doing  piece  work 
may  be  lawfully  assigned,  where,  in  tho 
expectation  of  the  parties  at  the  time  of  the 
assignment  the  employment  will  be  contin- 
uous. Kane  v.  Clough,  36  Mich.  436,  24  Am. 
Rep.  699. 

But'  an  assignment  of  wages  to  be  earned, 
without  a  statement  of  the  amount  or  a 


666 


OHIO  SUPREME   COURT. 


Apb., 


held  subject  to  the  justice's  order  in  the 
case  of  Chandler  against  said  Rodijkeit. 
Ida  E.  Chandler  appealed  the  case.  In  the 
court  of  common  pleas  Andrews,  in  his  an- 
swer, averred  that,  "on  the  22d  day  of 
April,  1904,  the  said  plaintiff  was  in  the  em- 
ploy of  said  defendant,  the  Lalce  Shore  & 
Michigan  Southern  Railroad  Company,  and 
so  remained  in  the  employ  of  said  defend- 
ant continually  up  to  the  25th  day  of  Janu- 
ary, 1905;  that  on  the  22d  day  of  April, 
1904,  said  plaintiff,  for  a  valuable  consider- 
ation, assigned  to  defendant,  P.  L.  Andrews, 
out  of  the  wages  then  due  or  to  become  due 
him  from  said  defendant  company,  the  sum 
of  $75;  and  that  there  is  now  due  this  an- 
swering defendant  on  said  assignment,  a 
copy  of  which  is  hereto  attached  and 
marked  'Exhibit  A'  and  made  a  part  thereof, 
the  sum  of  $45.60."  A  general  demurrer  to 
this  answer,  after  it  had  been  amended  by 
setting  forth  in  full   the   assignment  was 


sustained  and  the  answer  dismissed  at  the 
cost  of  Andrews.  In  the  circuit  court  the 
judgment  was  reversed  and  the  case  re- 
manded, with  instructions  to  overrule  the 
demurrer  and  for  further  proceedings  ac- 
cording to  law.  Sirror  is  prosecuted  to  this 
court  to  reverse  the  judgment  of  the  circuit 
court,  and  to  afiSrm  that  of  the  court  of 
common  pleas. 

Mr.  James  Hanington  Boyd,  for  plaintiff 
in  error: 

The  assignment  is  void  as  against  public 
policy. 

Cooper  V.  Douglass,  44  Barb.  416;  Fair- 
grieves  V.  Lehigh  Nav.  Co.  2  Phila.  186; 
Chippendall  v.  Tomlinson,  4  Dougl.  318; 
Williams  v.  Chambers,  10  Q.  B.  337;  Lehigh 
Valley  R.  Co.  v.  Woodring,  116  Pa.  513,  9 
Atl.  58;  Rose  v.  Hyndman  Steel  Roofing  Co. 
41  Ohio  L.  J.  Zl. 

It  was  inoperative  to  reach  any  wages 


limit  as  to  time,  is  void.  Leitch  v.  North- 
em  P.  R.  Co.  95  Minn.  35,  103  N.  W.  704; 
Steinbach  v.  Brant,  79  Minn.  383,  79  Am. 
St.  Rep.  494,  82  N.  W.  651. 

Money  to  be  earned  subsequent  to  the 
assignment,  under  a  new  or  different  con- 
tract of  employment  or  engagement,  is  not 
assignable. 

Thus,  in  Herbert  v.  Bronson,  125  Mass. 
476,  an  assignment  by  a  school-teacher 
of  money  to  be  earned,  not  under  the  con- 
tract than  existing,  but  under  a  contract 
for  the  next  year,  which  had  not  yet  been 
entered  into,  was  held  to  be  invalid. 

And  in  Twiss  v.  Cheever,  2  Allen,  40,  the 
court  also  refused  to  uphold  an  assignment, 
by  a  member  of  a  fire  department,  of  wages 
to  be  earned  by  a  certain  future  day,  which 
was  not  in  the  terms  of  his  present  ap- 
pointment, but  in  a  future  appointment; 
there  being  no  agreement  for  such  subse- 
quent appointment  at  the  time  of  the  as- 
signment. 

The  Twiss  Case  resembles  the  case  of 
Eagan  v.  Luby,  133  Mass.  543,  in  which  the 
court  held  that  an  assignment  of  all  sunu 
which  might  become  due  on  or  before  a  cer- 
tain future  day,  for  services  as  janitor  of 
a  public-school  building,  which  position  the 
assignor  had  filled  for  two  or  three  years 
by  virtue  of  an  annual  appointment  by  a 
committee  on  public  property,  was  inop- 
erative, and  did  not  transfer  the  assign- 
or's wages  earned  before  such  day,  under  a 
subsequent  appointment,  there  being  no 
agreement  for  such  future  employment  at 
the  time  of  the  assignment,  although  a  cus- 
tom prevailed  that  the  janitor  would  be  en- 
titled to  keep  his  employment  until  his  suc- 
cessor was  chosen. 

But  a  written  order  by  a  workman,  em- 
ployed under  a  subsisting  agreement  for  a 
definite  period,  directing  his  employer  to 
pay  a  certain  sum  to  a  third  person  and 
cha^e  the  amount  to  the  employee's  ac- 
count, on  which  the  employer  wrote,  "Ae- 
6L.R.A.tN.8.) 


cepted;  payable  when  earned,"  was  held 
to  be  valid,  in  Wallace  v.  Walter  H«y- 
wood  Chair  Co.  16  Gray,  209,  and  to  apply 
to  wages  earned  under  a  new  contract  of 
employment  at  reduced  wages,  made  imme- 
diately upon  the  expiration  of  the  flnt 
term. 

If  the  assignor  has  no  employment  at 
the  date  of  the  assignment,  which  is  exe- 
cuted in  contemplation  of  possible  future 
employment,  the  assignment  is  invalid  be- 
cause a  mere  p6ssibUity  coupled  with  no 
interest  is  not  assignable.  Bell  v.  Mulhol- 
land,  90  Mo.  App.  612;  Billings  ▼.  03rien, 
45  How.  Pr.  392. 

If  wages  due,  or  to  become  due,  are  as- 
signed for  future  advances  of  goods  and 
merchandise,  with  the  intent  to  defraud 
creditors,  the  assignment  will  be  upheld 
only  to  the  amount  of  the  supplies  fur- 
nished at  the  time  of  the  attachment  by  a 
creditor  of  the  assignor.  Robinson  y.  Me- 
Kenna,  21  R.  L  117,  79  Am.  St.  Rep.  793, 
42  Atl.  610. 

And  a  written  assignment  under  seal,  of 
wages  to  be  earned,  is  fraudulent  and  void 
as  against  the  assignor's  creditors,  if  made 
without  consideration  and  for  the  purpose 
of  defeating  the  claims  of  creditors,  not- 
withstanding the  fact  that  it  is  accepted 
by  the  employer  and  filed  in  the  clerk's  of- 
fice according  to  law.  Runnells  ▼.  Boa- 
quet,  N.  I.  &  S.  Co.  60  N.  H.  38. 

An  assignment  by  a  public  officer  of  the 
future  salary  of  his  office  is  contrary  to 
public  policy  and  void.  Dickinson  v.  John- 
son, 110  Ky.  236,  64  L.R.A.  666,  06  Am.  St. 
Rep.  434,  61  8.  W.  287. 

In  the  following  cases  the  courts  have 
declared  void,  as  a^inst  public  policy,  as- 
signments by  pubhc  officers  of  salary  to 
become  due:  Assignment  by  a  clerk  in  the 
United  States  Treasury  Department  of  a 
month's  salary  at  a  discount  of  10  per  cent, 
— Bliss  V.  Lawrence,  58  N.  Y.  442,  17  Am. 
Rep.  273;   contract  by  which  the  elerk  of 
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beyond  those  already  earned  at  the  time 
the  assignment  was  executed. 

Xightbody  v.  Smith,  125  Mass.  51;  Low 
T.  Pew,  108  Mass.  347,  11  Am.  Rep.  3S7; 
Twiss  V.  Cheever,  2  Allen,  40;  Mulhall  ▼. 
Qu.'  J,  1  Gray,  105,  61  Am.  Dec.  414;  Brack- 
ett  T.  Blake,  7  Met.  33S,  41  Am.  Dec  442; 
Cooper  V.  Douglass,  44  Barb.  409;  Fair- 
grieves  T.  Lehigh  Nay.  Co.  2  Fhila.  182;  Le- 
high Valley  R.  Co.  v.  Woodring,  supra;  Bel- 
ding  V.  Read,  3  Hurlst.  t  C.  961 ;  Wade  v. 
"Bessey,  76  Me.  414;  Famsworth  v.  Jack- 
son, 32  Me.  419;  Steinbaoh  v.  Brant,  79 
Minn.  383,  79  Am.  St.  Rep.  494,  82  N.  W. 
651. 

The  assignment  la  ino^'eratire  as  against 
an  attaching  creditor. 

Jermyn  t.  Mo£Btt,  7S  Fa.  399;  Mande- 
ville  ▼.  Welch,  5  Wheat.  279,  6  L.  ed.  88; 
Gibson  r.  Cooke,  20  Pick.  10,^2  Am.  Dec. 
194;  American  Ins.  Co.  v.  Insley,  7  Pa.  223; 
Fairgrieves  v.  Leiiigh  Nav.  Co.  aupra. 


The  assignment  is  inoperatiTe,  there  be- 
ing nothing  upon  which  it  can  operate. 

Tolman  v.  Hyndman  Steel  Roofing  Co.  A 
Ohio  N.  P.  467;  Brooks  Co.  v.  Tolman,  27 
Ohio  C.  C.  321;  Kane  t.  Clough,  36  Mich, 
436,  24  Am.  Rep.  599;  State  ex  rel.  State 
Bank  v.  Hastings,  16  Wis.  75;  Hawley  t. 
Bristol,  39  Conn.  26;  Metcalf  t.  Kincaid,  87 
Iowa,  443,  49  Am.  St  Rep.  391.  54  N.  W. 
867 ;  Boylen  t.  Leonard,  2  Allen,  407 ;  Lonn 
y.  Thornton,  1  C.  B.  379;  Gale  y.  Bumell,  7 
Q.  B.  850;  Chippendall  y.  Tomlinson  and 
Williams  y.  Chambers,  supra. 

Mr.  Myer  Geleerd,  for  defendants  in  error: 

A  person  may  make  a  valid  sale,  or  as- 
signment, of  his  unearned  wages  if  be  is 
employed  at  the  time  he  makes  the  sale  or 
assignment,  or  has  a  bona  fide  contract  to 
enter  the  employ  of  some  person  within  a 
reasonable  time. 

Gardner  v.  Hoeg,  18  Pick.  168;  Kane  r. 
aough,  36  Mich.   436,  24  Am.   Rep.    699; 


a  chancery  court  transferred  to  another  all 
his  earnings  until  a  debt  should  be  paid, — 
Field  y.  Chipley,  79  Ky.  260,  42  Am.  Rep. 
216;  assignment  by  a  prosecuting  attorney, 
—Holt  y.  Thurman,  111  Ky.  84,  98  Am.  St. 
Rep.  399,  63  S.  W.  280;  State  ex  rel.  Per- 
kins y.  Barnes,  10  8.  D.  306,  73  N.  W.  80; 
First  Nat.  Bank  y.  State,  68  Neb.  482,  94 
N.  W.  633;  assignment  by  sheriff  to  secure 
promissory  aote, — Bowery  Nat.  Bank  y. 
Wilson,  122  N.  Y.  478,  9  L.RJI.  706,  19  Am. 
St.  Rep.  607,  26  N.  E.  855;  assignment  by 
deputies  and  copyists  employed  in  the  of- 
fice of  a  county  clerk, — Bangs  y.  Dunn,  66 
Cal.  72,  4  Pac.  963;  an  order  on  a  post- 
master, made  by  a  mail  carrier, — State  v. 
Williamson,  118  Mo.  146,  21  LJI.A.  827,  40 
Am.  St.  Rep.  358,  23  S.  W.  1064;  assign- 
ment by  retired  officer  of  United  States 
Army, — Schwenk  y.  Wyckoff,  46  N.  J.  Eq. 
660,  9  L.R.A.  221,  19  Am.  St.  Rep.  438,  20 
Atl.  259;  an  order  by  an  assessor,  given 
in  payment  of  a  hgrse, — Stevenson  y.  Kyle, 
42  W.  Va.  229,  57  Am.  St.  Rep.  864,  24  S. 
E.  886;  National  Bank  y.  Fink,  86  Tex.  303, 
40  Am.  St.  Rep.  883,  24  S.  W.  266;  delega- 
tion by  contract  executed  by  commissioner 
of  immigration,  of  right  to  collect  salary 
from  state  auditor,— King  y.  Hawkins,  2 
Ariz.  358,  16  Pac.  434. 

But  an  assignment  of  a  quarter's  salary, 
payable  at  the  end  of  the  quarter,  made  at 
the  beginning  thereof  by  a  city  marshal 
who  was  chosen  for  a  year  and  subject  to 
be  removed  from  office  at  any  time  by  the 
will  of  the  mayor  and  aldermen,  was  held 
to  be  valid  in  Brackett  y.  Blake,  7  Met. 
335,  41  Am.  Dec.  442.  The  court  did  not 
consider  the  question  from  the  standpoint 
of  public  policy,  but  based  its  decision  on 
the  ground  that  the  salary  to  be  paid  at 
the  end  of  the  quarter  was  a  possibility 
eoupled  with  an  interest,  and  as  such  capa- 
ble of  being  assigned. 

The  same  line  of  reasoning  was  used  by 
the  court  in  State  ex  reL  State  Bank  y. 
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Hastings,  16  Wis.  76,  in  which  it  was  held 
that  a  circuit  judge  may  lawfully  assign 
an  unearned  quarter's  salary.  This  case  is 
criticized  or  disapproved  by  nearly  all  the 
authorities  holding  a  contrairy  doctrine. 

And  in  Manly  v.  Bitzer,  91  Ky.  596,  84 
Am.  St.  Rep.  242,  16  S.  W.  464,  the  court 
held  that  an  assignment  on  the  1st  day  of 
the  month,  by  a  policeman  elected  for  a 
term  of  four  years,  of  his  salary  to  be  paid 
at  the  end  of  the  month,  at  the  rate  of  $Z 
per  day  for  the  days  served,  was  an  assign- 
ment of  wages  to  be  eameid  in  the  future 
under  an  existing  contract,  and  therefore 
valid.  Looldng  it  the  question  from  the 
standpoint  of  public  policy,  said  the  court, 
there  are  two  views  which  balanfce  each 
other:  First,  if  the  wage  earner  in  a  case 
like  this  is  permitted  to  sell  and  transfer 
his  unearned  wages  the  honest  creditor 
may  sometimes  h«  defrauded;  but,  upon 
the  other  hand,  it  is  often  necessary,  as  in 
this  case,  to  make  an  assignment  of  wages 
not  yet  earned  to  procure  subsistence  for 
the  assignor  and  his  family. 

An  agreement  by  a  boiler  inspector  that 
his  salary,  when  earned,  should  become  as- 
sets of  a  partnership  of  which  he  was  a 
member,  was  held,  in  McGregor  v.  McGreg- 
or, 130  Mich.  505,  97  Am.  St.  Rep.  492,  90 
N.  W.  284,  not  to  be  against  public  policy 
as  an  assignment  of  unearned  salary  by  a 
public  officer;  but  that  the  assignment  was, 
rather,  an  agreement  as  to  the  manner  in 
which  the  salary  should  be  disposed  of 
when  earned  and  paid. 

And  the  same  distinction  was  made  in 
Thurston  v.  Fairman,  9  Hun,  584,  in  which 
the  court  upheld  a  provision  in  a  partner- 
ship agreement  to  the  effect  that  all  sala- 
ries or  earnings  received  by  either  partner 
from  any  public  office  or  employment 
should  be  accounted  for  and  paid  into  the 
funds  of  the  firm  as  soon  as  received,  in 
the  same  manner  as  though  it  were  re- 
oeived  from  th«  debtors  of  the  firm. 
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Manly  t.  Bitzer,  91  Ky.  696,  34  Am.  St. 
Rep.  242,  16  S.  W.  464;  Brewer  t.  Gries- 
heimer,  104  IlL  App.  323;  Mallhi  t.  Wen- 
ham,  209  III.  252,  65  L.R.A.  602,  101  Am. 
St.  Rep.  233,  70  N.  E.  664;  Augur  v.  New 
York  Belting  &  Packing  Co.  39  Conn.  636; 
Denver,  T.  &  F.  W.  R.  Co.  v.  Smeeton,  2 
Colo.  App.  126,  29  Pae.  815;  Darling  t.  An- 
drews, 9  Allen,  106;  Ouimet  t.  Sirois,  124 
Mass.  102;  Wade  t.  Bessey,  76  Me.  413; 
Knevals  y.  Blauvelt,  82  Me.  458,  19  AtL 
818;  Edwards  v.  Peterson,  80  Me.  367,  4 
Am.  St.  Rep.  207,  14  Atl.  936;  Bates  v.  B. 
B.  Richards  Lumber  Co.  66  Minn.  14,  67  K. 
W.  218;  Schilling  v.  MuUen,  66  Minn.  122, 
43  Am.  St.  Rep.  476,  66  N.  W.  586;  Morrill 
▼.  Noyes,  66  Me.  468,  96  Am.  Dec.  486;  Hax 
V.  Acme  Cement  Plaster  Co.  82  Mo.  App. 
447;  BeU  ▼.  MulhoUand,  90  Mo.  App.  612; 
Garland  v.  Harringtoit,  61  M.  H.  409;  Cooper 
T.  Douglass,  44  Barb.  409;  Perkins  v.  But- 
ler County,  44  Neb.  110,  62  N.  W.  308;  Met- 
calf  T.  Kincaid,  87  Iowa,  443,  43  Am.  St. 
Rep.  891,  64  N.  W.  867;  Godcharles  v. 
Wigeman,  113  Pa.  431,  6  Atl.  354;  Dolan  v. 
Hughes,  20  R.  L  613,  40  LJI.A.  735,  40  AtL 
344;  Thayer  v.  Kelley,  28  Vt.  19,  65  Am. 
Dec.  220;  Porter  v.  Dunlap,  17  Ohio  St.  691; 
Johnson  v.  Donohue,  113  Tenn.  446,  83  8. 
W.  860;  Tolman  y.  Hynoman  Steel  Roofing 
Co.  6  Ohio  N.  P.  467;  Mulhall  t.  Quinn,  1 
Gray,  105,  61  Am.  Dec.  414;  Jermyn  v.  Mof- 
fitt,  76  Pa.  399;  Lehigh  Valley  R.  Co.  y. 
Woodring,  116  Pa.  513,  9  AtL  68;  Twiss  t. 
Cheever,  2  Alien,  40;  Boylen  v.  Leonard,  2 
Allen,  407;  Hackett  y.  ZuendeL  3  Ohio  L. 
R«p.  47  {  Re  Kams,  3  Ohio  L.  Rep.  606; 
Brooks  Co.  y.  Tolman,  6  Ohio  C.  C.  N.  S.  137; 
8  Am.  &  Bng.  Eno.  Law,  p.  1031;  4  Qyc 
Law  &  Proc.  pp.  17,  18. 

The  assignment  in  question  is  not  against 
public  policy. 

Mallin  v.  Wenham,  209  IlL  253,  65  L.R.A. 
602,  101  Am.  St.  Rep.  233,  70  N.  £.  664; 
Edwards  v.  Peterson,  supra;  Smith  y.  At- 
kins, 18  Vt.  461;  Greenhood,  Pub.  Pol.  pp. 
116,  117;  Prorer  y.  People,. 141  IlL  171,  16 
L.R.A.  492,  31  N.  E.  396;  OurroU  V.  East 
St.  Louis,  67  IlL  568,  16  Am.  Rep.  632. 

Summers,  J.,  delivered  the  opinion  of  the 
court: 

Two  of  the  questions  argued  by  plaintiff 
in  error,  namely,  that  the  assignment,  not 
having  been  acoepted  by  the  debtor,  was 
not  effective  against  the  attaching  creditor, 
Ida  E.  Chandler,  and  that  the  assignment, 
being  of  a  part  only  of  a  chose  in  action, 
ia  not  enforceable  against  the  debtor,  are 
not  presented  by  the  record;  the  first  be- 
cause Ida  E.  Chandler  is  not  a  party  to  the 
proceeding  in  error,  and  the  second  because 
the  railroad  company  did  not  refuse  pay- 
ment. The  question  presented  is  the  right 
6L.R.A.(N.S.) 


of  a  person  in  the  employ  of  another,  in  the 
absence  of  a  contract  for  a  definite  time  of 
employment,  to  assign  future  earnings  from 
such  employment.  It  is  well  settled  that  a 
mere  expectancy  or  possibility  is  not  as- 
signable at  law,  consequently  wages  to  be 
earned  in  the  future,  not  under  an  existing 
engagement,  but  under  engagements  subse- 
quently to  be  made,  are  not  assignable.  If 
there  is  an  existing  employment,  under 
which  it  may  reasonably  be  expected  th^t 
the  wages  assigned  will  be  earned,  then  the 
possibility  is  coupled  with  an  interest,  and 
the  wages  may  be  assigned.  Alallin  y.  Wen- 
ham,  209  III.  252,  65  L.R.A.  602,  101  Am.  St. 
Rep.  233,  70  N.  E.  664;  Metcalf  y.  Kincaid,  87 
Iowa,  443,  43  Am.  St.  Rep.  391,  64  N.  W. 
867;  Peterson  v.  Ball,  121  Iowa,  644,  97  N. 
W.  79;  Bell  v.  Mulholland,  90  Mo.  App:  612; 
Manly  y.  Bi^r,  91  Ky.  696,  34  Am.  St.  Rep. 
242,  16  S.  vT  464;  Schilling  v.  Mullen,  55 
Minn.  122,  43  Am.  St.  Rep.  476,  56  N.  W. 
586;  Augur  y.  New  York  Belting  &  Pack- 
ing Co.  30  Conn.  636;  Garland  y.  Harring- 
ton, 61  N.  H.  409;  Mulhall  v.  Quinn,  1  Gray, 
105,  61  Am.  Dec.  414;  Hartley  v.  Tapley,  2 
Gray,  565;  Brackett  y.  Blake,  7  Met.  335, 
41  Am.  Dec  442;  Low  y.  Pew,  108  Masa. 
347,  11  Am.  Rep.  357;  Lightbody  t.  Smith, 
125  Mass.  61;  CKeef*  y.  Allen,  20  R.  L 
414,  78  Am.  St.  Rep.  884,  39  Atl.  752;  Do- 
lan y.  Hughes,  20  R.  I.  513,  40  UELA.  735, 
40  AtL  844;  Thayfer  y.  Kelley,  28  Vt.  19, 
65  Am.  Dec.  220. 

Some  of  the  early  cases  were  to  the  ef- 
fect that  the  engagement  must  be  for  ft 
time  covering  the  wages  assigned.  Malhall 
y.  Quinn  and  Hartley  y.  Tapley,  supra; 
Taylor  y.  Lynch,  8  Gray,  49;  Lannan  y. 
Smith,  7  Gray,  150.  .  And  later  cases  held 
that  the  assignment  was  valid  although  the 
engagement  was  subject  to  be  terminated 
at  any  time.  But  in  Kane  v.  Clough,  3S 
Mich.  436,  24  Am.  Rep.  K99,  Cooley,  Ch.  J., 
states  that  he  is  unable  to  distinguish  » 
case  of  existing  employment  merely,  wher* 
there  is  no  contract  for  a  definite  time,  but 
only  an  employment,  and  an  expectation  of 
continuous  work,  from  a  case  of  an  exist- 
ing contract  for  a  fixed  time,  but  subject  to 
the  right  to  discharge  at  will,  and,  aocord- 
ingly,  it  is  there  ruled  that  an  assignment 
of  wages  to  be  earned  in  the  future  under 
an  existing  employment  is  valid.  "An  as- 
signment of  wages  to  be  earned  in  the  fu- 
ture under  an  existing  employment,  even 
though  the  employment  is  for  an  indefinite 
time,  is  not  against  public  policy,  and  is 
valid  if  made  for  a  valuable  consideration 
and  untainted  with  frau.d."  Mallin  v.  Wen- 
ham,  supra.  "An  assignment  of  wages  yet 
to  be  earned  is  good  as  against  the  claims 
of  attaching  creditors,  if  accepted;  and  if, 
at  the  time  it  ia  made,  there  is  an  exiating 
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engagement  or  employment  bf  virtne  of 
which  wages  are  being,  and  in  the  future 
may  reasonably  be  expected  to  be,  earned, 
even  though  there  is  no  contract  or  fixed 
time  of  employment."  Metcatf  v.  Eincaid, 
87  Iowa,  443,  43  Am.  St.  Rep.  391,  64  N.  W. 
887.  "An  assignment  of  wages  to  be 
earned,  made  in  good  faith  and  for  a  val- 
uable consideration,  is  valid.  And  it  makes 
no  difference  that  the  work  is  being  done 
without  any  special  contract  as  to  time,  but 
only  upon  an  understanding  that  the  em- 
ployee should  continue  in  the  service  of  the 
employer  as  before,  at  the  usual  wages  and 
in  the  ordinary  course  of  employment." 
Augur  V.  New  York  Belting  ft  Packing  Oo. 
supra.  "The  fact  that  a  contract  of  em- 
ployment is  «ilent  as  to  the  time  of  its 
duration  does  not  affect  the  right  of  the 
employee  to  assign  the  wages  arising  under 
the  contract.  If  snch  hiring  be  by  the  day, 
it  is  not  necessarily  for  a  single  day,  but 
b  a  continuous  hiring  by  the  day  so  long 
as  tlie  contract  continues."  Dolan  v. 
Hughes,  20  R.  I.  613,  40  L.R.A.  736,  40  Atl. 
344.  "A  person  in  the  actual  employment 
of  another,  from  whom  he  is  receiving  wages 
at  a  stipulated  rate,  may  make  a  valid  as- 
signment of  his  future  earnings,  although 
the  employment  ia  for  no  definite  period, 
and  may  be  terminated  at  any  time  by 
Mther  party."  Thayer  t.  Kelley,  tupra. 
"An  assignment  of  prospective  wages,  to  be 
earned  under  an.  existing  employment  of 
either  certain  or  uncertain  duration,  if  made 
in  good  faith  for  a  valuable  consideration, 
is  upheld  by  the  eonrts,  whether  intended 
as  a  security  for  present  or  future  advances, 
or  as  aa  outright  sale.  But,  if  the  assignor 
has  no  employment  at  the  date  of  the  a«- 
signment,  whidk  is  executed  in  contempla- 
tion of  a  possible  future  employment  it 
may  attach  to,  the  contract  is  invalid."  Bell 
T.  HMholIand,  atipra.  "Future  wages,  to 
be  earned  under  a  present  contract  impart- 
ing to  them  a  potential  existence  may  be 
assigned  although  the  contract  may  be  in- 
definite as  to  time  and  amount,  unless  affect- 
ed by  the  statute  requiring  registration." 
Wade  T.  Bessey,  78  Me.  413.  "When  a  party 
has  entered  into  a  contract  or  arrangement, 
by  the  ordinary  and  legitimate  and  natural 
operation  of  which  he  will  acquire  property, 
his  existing  right  thereunder  is  certainly 
not  a  mere  naked  hope;  it  is  a  possibility 
of  acquiring  property  coupled  with  a  legal 
interest  in  the  contract.  The  cargo  to  be 
obtained  or  the  freight  to  be  earned  by  a 
ship  on  a  voyage  already  contracted  for, 
the  wages  to  be  earned  under  an  existing 
employment,  the  payment  to  become  doe 
under  an  existing  building  contract,  are  fa- 
6IJR«A.(N.S.) 


miliar  examples.*  Pom.  Bq.  Jur.  |  128Ai 
"An  assignment  of  his  wages  by  a  laborer, 
executed  when  he  is  not  engaged  in,  and  not 
under  contract  for,  the  employment  in  which 
the  wages  are  to  be  earned,  is  too  vague 
and  uncertain  to  be  sustained  aa  a  valid 
assignment  and  transfer  of  property."  Le. 
high  Valley  R.  C5o.  v.  Woodring,  116  Pa. 
S13,  9  Atl.  68.  But  "an  assignment  of  wages 
expected  to  be  earned  in  the  future  in  a 
specified  employment,  though  not  under  an 
existing  employment  or  contract,  is  valid  in 
equity."  Edwards  v.  Peterson,  80  Me.  387, 
8  Am.  St.  Rep.  207,  14  Atl.  038.  The  rea- 
son snch  an  assignment  is  not  good  at  law, 
but  may  be  in  equity,  is  tersely  stated  thus: 
"To  make  a  grant  or  assignment  valid  ai 
law,  the  thing  which  is  the  subject  of  It 
must  have  an  existence,  actual  or  poten- 
tial, at  the  time  of  such  grant  or  assign- 
ment. But  courts  of  equity  support  as- 
signments not  only  of  ehoses  in  action,  bnt 
of  contingent  interests  and  expectations, 
and  also  of  things  which  have  no  present 
actual  or  potential  existence,  but  rest  in 
mere  possibility  only."  Smithurst  v.  Ed- 
munds, 14  N.  J.  Eq.  416.  The  invalidity  of 
a  grant  at  law  of  a  mere  expectancy  im- 
ports no  more  than  that  it  is  ineffectual  to 
pass  the  legal  title.  Equity  construes  the 
instrument  as  imposing  a  lien  upon  the  re* 
when  produced  or  acquired,  leaving  the  le- 
gal title  still  in  the  grantor,  who  may  by 
some  act  ratify  the  same,  as  by  delivery  of 
the  property;  and  then  the  legal  title  is 
complete  in  the  vendee.  Everman  v.  Robb, 
62  Miss.  8S3,  24  Am.  Rep.  882.  '"The  rea- 
son that  it  may  be  different  in  equity  to 
not  that  a  man  conveys  in  pr<eaenti  what 
does  not  exist,  but  that  wlut  ia  in  form  a 
conveyance  operates  ifi  equity  by  way  of 
present  contract  merely,  to  take  effept  and 
attach  to  the  things  assigned  as  soon  as 
they  come  in  esse;  to  be  regarded  before 
that  time  as  only  an  agreement  to  convey, 
and  after  that  time  as  a  conveyance."  Pe- 
ters, J.,  in  Elmerson  v.  European  &  N.  A.  R. 
Co.  67  Me.  387.  391,  24  Am.  Rep.  39. 

The  case  of  Lehigh  Valley  R.  Co.  v.  Wood- 
ring,  tupra,  is  principally  relied  upon  by 
plaintiff  in  error.  But  that  case  is  not  an 
authority  against  the  conclusion  reached  in 
the  present  case,  but  rather  supports  it; 
for  it  impliedly  admits  that  an  assignment 
of  future  wages  under  an  existing  employ- 
ment is  valid,  which  is  the  fact  in  the  case 
under  eonsideration;  and  it  then  holds  that 
an  assignment  of  wages  to  l>e  earned  in  the 
future,  and  not  under  an  existing  contraoti 
is  invalid;  with  which  question  we  are  not 
at  present  concerned.  It  is  true  that  the 
judge  of  tbo  lower  court  in  th^t  oase  in  hit 
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opinion  laya  that  all  such  assignments 
should,  be  declared  void  as  being  against 
public  policy;  and,  further,  "should  the  law 
be  declared  to  be  that  such  an  assignment 
is  valid,  Jt  is  not  difficult  to  see  that  it 
would  open  the  door  to  improvidence  and 
profusion  on  the  part  of  the  assignor,  and 
in  the  end  to  utter  and  I^opeless  poverty. 
Take  the  case  of  any  wage  earner,  or  salary 
earner,  or  anyone  who  is  compelled  to  woric 
for  a  living,  for  in  either  case  the  principle 
is  the  same.  He  conceives  himself  to  be  in 
want  of  money,  whether  for  necessaries  or 
luxuries  makes  no  difference.  He  finds  that 
he  can  raise  the  coveted  money  by  assigning 
his  future  earnings  to  become  due  from  any 
and  every  source.  No  purchaser  offers  for 
his  wages  in  any  existing  employment,  for 
he  may  quit  that  employment  at  any  time 
and  thus  render  worthless  his  assignee's  se- 
curity. He  therefore,  under  the  pressure 
of  his  supposed  wants,  pledges  his  whole 
money -earning  power  for  a  price.  Presently 
the  money  or  provisions,  or  what  not,  thus 
acquired,  are  all  gone.  They  may  have  been 
redclessly  squandered;  they  may  have  been 
doled  out  only  for  the  very  necessaries -of 
life,  during  a  period  of  sickness  or  other 
misfortune;  it's  all  the  same.  He  is  not 
mily  penniress,  but  he  has  incurred  a  debt 
which  it  may  require  months,  and  even 
years,  to  work  off.  Turn  where  ho  will,  go 
where  he  will,  his  creditors  may  follow  him 
and  sweep  away  every  dollar  of  his  earnings 
until  bis  debt  is  paid.  In  the  meantime  his 
children   are   clamoring   for   bread." 

These  reasons  are  very  like  those  which 
are  said  by  Denman,  J.,  in  Hale  v.  Hollon, 
90  Tex.  427-430,  38  hJLJA-  76,  69  Am.  St. 
Rep.  819,  39  S.  W.  287,  to  have  led  the 
courts  of  equity  to  refuse  to  enforce  a  sale 
of  a  mere  expectancy  of  inheritance,  unless 
it  was  shown  that  the  transaction  was  free 
from  fraud.  But  the  judge  in  the  Pennsyl- 
vania case,  supra,  even  in  what  is  said  re- 
specting public  policy,  liad  reference  to  an 
assignment  of  all  wages  past  and  future  so 
long  as  the  assignee's  claim  remained  un- 
paid, which  is  not  the  present  case.  But  it 
is  said  that  in  1905,  the  year  following  the 
decision  in  Mallin  v.  Wenham,  209  DL  262, 
65  L.R.A.  602,  101  Am.  St.  Rep.  283,  70  N. 
E.  564,  the  legislature  of  Illinois  passed  an 
act  in  relation  to  the  assignment  of  wages, 
the  4th  section  of  which  provided  that 
"every  assignment  of  wages  to  be  earned 
in  whole  or  in  part  more  than  six  months 
from  and  after  the  making  of  such  assign- 
ment shall  be  absolutely  void  "  Tliis,  how- 
ever, does  not  tend  to  discredit  the  correct- 
ness of  the  conclusion  reached,  but  only  to 
show  that  in  the  opinion  of  the  legislature 
5L.R.A,(N.S.) 


there  was  need  of  legislation.  In  Smith  v. 
Atkins,  18  Vt.  461,  it  is  held  that  "a  lease 
of  land,  reserving  rent,  and  which  provides 
that  all  the  crops  raised  on  the  land  during 
the  term  are  to  be  the  property  of  the  lessor 
until  the  rent  is  paid,  is  valid."  And  in  the 
opinion  Redfleld,  J.,  says:  "It  is  argued 
that  such  contracts  are  so  much  against 
public  policy  that  they  ought  not  to  be  sup- 
ported. But  we  think  they  are  rather  bene- 
ficial, and  enable  the  poor  man  to  obtain 
credit  and  the  use  of  land,  when  he  could 
not  otherwise  do  it,  and  that  without  det- 
riment to  the  creditors.  And  we  do  not 
perceive  how  this  will  enable  him  to  deceive 
anyone,  as  the  nature  of  his  property  may 
be  as  well  ascertained  in  such  case  as  in 
any  other.  So  far  as  there  Js  any  princi" 
pie  of  policy  involved  in  questions  of  prop- 
erty, it  is  supposed  to  have  reference  to  tho 
security  of  property  and  credit  to  those 
who  most  stand  in  need  of  such  protection, 
who  are  not  generally  of  the  same  class  of 
persons.  The  rule  here  adopted,  we  think,  se- 
cures both  far  better  than  the  opposite  rule 
could."  The  case  immediately  preceding 
was  cited  with  approval  on  the  question  of 
public  policy  in  the  case  of  Edwards  v.  Pe- 
terson, 80  Me.  367,  fl  Am.  St.  Rep.  207,  14 
AtL  936.  In  Manly  v.  Bitzer,  91  Ky.  596, 
698,  34  Am.  St.  Rep.  242,  16  S.  W.  464, 
Chief  Justice  Holt  says:  "^Looking  at  the 
question  from  the  standpoint  of  public  pol- 
icy, there  are  two  views  presented,  which, 
perhaps,  balance  each  other.  If  the  wage 
earner  in  a  case  like  this  one  be  permitted 
to  sell  and  transfer  his  unearned  wages, 
the  honest  creditor  may  sometimes  be  de- 
frauded; but,  upon  the  other  hand,  it  may 
often  be  necessary  to  the  subsistence  of  the 
laborer  and  his  family,  as  is  claimed  was 
true  in  this  instanoe." 

In  Qodcharles  v.  Wigeman,  113  Pa.  431,  6 
Atl.  864,  the  court  had  under  considefation 
an  act  (P.  L.  1881,  147,  }  2)  requiring  per- 
sons and  companies  engaged  in  any  kind  of 
manufacturing  to  "settle  with  their  em- 
ployees at  least  once  in  each  month,  and 
pay  them  the  amounts  due  them  for  their 
work  or  services  in  lawful  money  of  th« 
United  States,  or  by  the  cash  order  as  de- 
scribed and  required  in  S  3  of  this  act: 
Provided,  that  nothing  herein  contained 
shall  affect  the  right  of  an  employee  to  as- 
sign the  whole  or  any  part  of  his  claim 
against  his  employer."  And  it  is  said: 
"The  orders  given  by  the  defendants  and 
received  by  the  plaintiff  constituted  a  proper 
set-off.  The  1st,  2d,  3d,  and  4th  sections  of 
the  act  of  June  29,  1881,  are  utterly  un- 
constitutional and  void,  inasmuch  as  by 
them  as  attempt  haa  been  made  by  tha 
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legislator*  to  do  what,  in  this  oountiy,  eaa- 
oot  be  done;  that  is,  prevent  persons  who 
•re  MM  furia  from  making  their  own  con- 
tracts. The  act  is  an  infringement  alilce  of 
the  right  of  the  employer  and  the  employee; 
more  than  this,  it  is  an  insulting  att<anpt 
to  put  the  lal>orer  under  a  legiflative  tute- 
lage, which  is  not  only  degrading  to  his 
manhood,  but  subveTsiTe  of  his  rights  as  a 
citizen  of  the  United  States.  He  may  sell 
his  labor  for  what  he  thinks  best,  whether 
money  or  goods,  just  as  his  employer  may 
sell  his  iron  or  coal;  and  any  and  every 
law  that  proposes  to  prevent  him  from  so 
doing  is  an  infringement  of  hia  constitu- 
tional privileges,  and  consequently  vicious 
and  void."  Whether  or  not  aa  act  preclud- 
ing an  assignment  of  wages  would  be  con- 
stitutional we  are  not  called  upon  to  de- 
termine; but  it  is  worthy  of  note,  on  the 
question  of  public  policy,  that  in  the  act 
just  referred  to  the  legislature  thought  it 
proper  to  safeguard  the  right  of  the  em- 
ployee to  assign  his  wages. 

In  Brooks  Co.  v.  Tolman,  0  Ohio  C  0.  N.  8. 
137,  it  was  held  that  "an  assignment  of 
wages  or  salary  to  be  earned  under  fin  ex- 
isting employment,  made  in  good  faith  and 
for  a  valuable  consideration,  is  valid  where 
the  relation  between  the  employee  and  his 
employer  is  such  that  the  employee  may 
reasonably  be  expected  to  earn  the  wages 
covered  by  the  contract;  and  against  such 
a  contract  a  claim  for  homestead  exemp- 
tion cannot  prevail."  That  case  was  af- 
firmed in  74  Ohio  St.  The  question 

there  presented  is  the  same  aa  that  raised 
here.  In  each  case  the  wages  earned  were 
earned  under  an  engagement  existing  at  the 
time  the  assignment  was  made.  The  as- 
signment in  each  case  is  not  limited  to  the 
wages  to  be  earned  under  the  existing  em- 
ployment, but  in  express  terms  ineludee 
those  to  be  earned  in  any  other  employ- 
ment; but  the  qufstion  whether  th«  assign- 
ment would  be  effective  as  to  wagef  earned 
under  engagements  other  than  the  one  ex- 
isting is  not  raised,  and  is  not  considered. 
Brewer  v.  Oriesheimer,  104  III.  App.  323. 

In  Porter  v.  Dunlap,  17  Ohio  St.  501,  a 
teacher  engaged  in  teaching  assigned  a  spe- 
cific amoimt  of  his  wages,  earned  and  un- 
earned, and  it  was  mled  that  the  assign- 
ment was  good  in  equity.  The  question 
whether  it  was  good  in  law  does  not  seem 
to  have  been  presented,  and  was  not  con- 
sidered.   Affirmed. 

Shanck,  Oh.  J.,  and  Price,  Ciew,  and  Da- 
vis, JJ.,  concur. 
6L.R.A.(N.8.) 


SOTTTH    CAROLINA    SUPREME    COURT. 
STATE    OF    SOUTH   CAROLINA,   Respt.. 

V. 

D.  A.  OILLIS,  Appt. 
(73  S.  C.  318,  63  S.  E.  487.) 

Homicide— new  trial — second  jeopardy. 

1.  The  setting  aside,  upon  motion  of 
accused,  of  a  verdict  finding  him  guilty  of 
manslaughter  upon  an  indictment  for  mur- 
der, opens  the  case  for  trial  on  the  original 
indictment  for  the  higher  offense,  sinee  h« 
thereby  waives  the  constitutional  protec- 
tion against  second  jeopardy. 

Same — corpus    4elict»— circumstantial    cri* 
dence. 

2.  All  the  elements  constituting  the 
corpus  delioti  in  a  murder  case  may  be 
proved  by  circumstantial  evidence. 

(February  24,  1900.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  General  Sessions  Circuit  Court 
for  Barnwell  County  convicting  him  of 
manslaughter.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  6.  M.  Green  for  appellant. 

Mr.  James  E.  Davis,  for  the  State: 

The  granting  of  a  new  trial  places  th« 
parties  in  the  same  position  as  if  ho  trial 
had  been  had. 

State  V.  McCord,  8  BCan.  232,  12  Am.  Rep. 


Caae  Hote. — Former  jeopardy  in  retrial 
on  higher  charge  after  setting  aside  ver- 
dict for  lower  charge. — An  examination  of 
the  reported  cases  sustains  the  statement  in 
Statk  v.  OiLUS,  that  the  greater  number 
of  authorities  in  the  other  states  hold  that  a 
conviction  of  a  lesser  grade  of  crime  than  th« 
one  charged  in  the  indictment  acts  aa  an  ac- 
quittal of  the  higher  «har^  This  rule,  that 
a  retrial  granted  on  motion  of  the  accused 
after  conviction  of  a  lesser  offense  thaa 
the  one  charged  in  the  indictment  is  not 
to  be  considered  as  a  new  trial  for  the 
greater  offense  of  which  he  was  acquitted, 
on  the  ground  that  he  should  not  be  deemed 
to  have  waived  his  rights  in  so  far  as  ha 
was  acquitted,  is  illustrated  by  the  follow- 
ing cases  dealing  with  the  crime  of  hom- 
icide: Qolding  V.  State,  31  Fla.  262,  12  So. 
526;  Bamett  v.  People,  64  111.  326;  State 
V.  Helm,  92  Iowa,  640,  61  N.  W.  246;  State 
V.  Joseph,  40  La.  Ann.  6,  3  So.  405;  Rolls 
V.  State,  62  Miss.  391;  State  v.  Steeves,  29 
Or.  86,  43  Pac.  947;  Smith  v.  State,  22  Tex. 
App.  316,  3  S.  W.  684;  Coleman  v.  SUte 
(Tex.  Crim.  App.)  66  S.  W.  90;  State  v. 
Murphy,  13  Wash.  229,  43  Pac.  44;  State  v. 
Martin,  30  Wis.  216,  11  Am.  Rep.  667; 
State  V.  Belden,  33  Wis.  120,  14  Am.  Rep. 
748;  and  by  the  following  cases  dealing 
with  the  crime  of  assault:  People  v.  Ap- 
gar,  36  Cal.  389;  People  v.  (Gordon,  99  Cal. 
227,  33  Pac.  901;  Sipple  v.  People,  10  III 
App.  144;  Robinson  v.  State,  21  Tex.  App. 
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460;  Waller  ▼.  State,  104  Ga.  505,  30  8.  E. 
835:  Bailey  v.  State,  26  Ga.  579;  Mason  v. 
State,  29  Tex.  App.  24,  14  S.  W.  71;  State 
T.  Cross  Road  Corars.  3  Hill,  L.  239;  State 
r.  Richardson,  47  S.  C.  23,  24  S.  E.  1028. 
Mr.  Leroy  F.  Yownans  also  for  the  State. 

Jones,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  was  indicted  and  tried  for 
the  murder  of  Nellie  Galphin,  and  was  con- 
victed of  manslaughter.  Upon  his  own 
motion  a  new  trial  was  granted  by  the 
court  of  general  sessions.  Thereafter  the 
defendant  was  again  put  upon  his  trial 
under  the  same  indictment,  and  entered  a 
speciaJ  plea  that,  having  been  already  tried 
upon  an  indictment  for  murder  and  found 
guilty  of  manslaughter,  he  was  thereby  ac- 
quitted of  murder,  and  could  only,  if  at  all, 
be  tried  for  manslaughter.  The  trial  court 
sustained  the  state's  demurrer  to  the  plea 
and  ordered  on  the  trial  upon  the  original 
indictment.  Upon  the  second  trial  appel- 
lant was  again  convicted  of  manslaughter, 
and  was  sentenced  to  the  penitentiary  at 
hard  labor  for  thirty  years.    By  his  excep- 


tions  appellant   renews   his   contention   in 
this  court. 

1.  Tlfe  authorities  practically  agree  on 
the  proposition  that,  when  one  indicted  for 
murder  is  convicted  of  manslaughter,  and, 
upon  his  own  motion,  secures  a  new  trial, 
he  may  be  tried  upon  the  same  indictmoit 
for  manslaughter,  upon  the  ground  that 
he  is  deemed  to  have  waived  his  right  to 
plead  former  jeopardy  as  to  the  particular 
issue  upon  which  he  secured  a  new  trisL 
Inasmuch,  therefore,  as  appellant  has  only 
been  convicted  of  manslaughter,  we  might 
dispose  of  this  question  by  holding  that, 
even  if  there  was  error  in  the  ruling°  appel- 
lant has  not  been  prejudiced  thereby.  But 
the  question  sought  to  be  raised  is  one  of 
grave  importance  in  the  administration  of 
criminal  law,  and  we  prefer  to  consider  and 
decide  it.  Article  1,  {  17,  of  the  Constitu- 
tion provides:  "Nor  shall  any  person  be 
subject  for  the  same  offense  to  be  twice  put 
in  jeopardy  of  life  and  liberty."  This  is  a 
great  right  guaranteed  by  the  Constitu- 
tion, but,  like  other  rights,  may  be  waived 
by  the  accused.  State  v.  Faile,  43  S.  C.  67, 
20  8.  B.  798.     The  real  question  ia  m  to 


160,  17  S.  W.  632;  Stuart  v.  Com.  28  Gratt. 
960;  and  by  the  following  cases  dealing 
with  the  crime  of  robbery:  State  v.  Bran- 
son, 60  Mo.  63,  17  Am.  Rep.  643;  State  ▼. 
Pitts,  57  Mo.  85. 

In  Berry  ▼.  State,  66  Ala.  117,  under  an 
indictment  against  two  for  murder  in  the 
first  degree,  one  was  acquitted  and  one 
convicted  of  murder  in  the  second  degree, 
but  the  judgment  upon  the  conviction  was 
afterwards  set  aside  upon  the  appeal  of 
the  convicted  defendant,  on  the  ground  of 
the  illegal  formation  of  the  ^ttnd  jury 
which  found  the  indictment.  The  defend- 
ants were  thereafter  indicted  again,  and 
the  one  who  had  been  acquitted  was  con- 
victed of  manslaughter  in  the  first  degree, 
and  the  other,  of  murder  in  the  first  degree. 
The  court  held,  however,  that  the  verdict 
on  the  former  trial  operated  as  a  complete 
bar  to  another  prosecution  against  the  one 
who  had  been  acquitted,  and,  as  to  the 
other,  it  was  a  bar  to  a  prosecution  upon 
any  diarge  higher  than  the  one  of  which  he 
had  been  convicted. 

In  Mann  v.  State,  23  Fla.  610,  3  So.  207, 
it  was  held  that,  where  the  defendant  was 
convicted  of  murder  in  the  flmt  degree, 
with  a  recommendation  for  mercy,  and  the 
conviction  was  set  aside  for  error  in  the 
trial,  the  defendant  could  be  tried  again 
upon  the  charge  of  murder  in  the  first  de- 
gree, as  the  recommendation  for  mercy  did 
not  change  the  nature  of  the  crime,  but 
only  affected  the  punishment.  To  the  same 
effect  is  Eason  v.  State,  6  Baxt.  431. 

But  there  are  numerous  other  decisions 
which  uphold  the  position  taken  by  the 
court  in  State  v.  Gnxis,  that,  upon  the 
retrial,  all  the  facta  are  again  laid  before 
6LJt.A.(NJ3.) 


the  court,  and  the  court  is  to  proceed  as 
though  no  other  trial  had  been  held.  Thus, 
in  State  v.  Bradley,  67  Vt.  465,  82  Atl.  238, 
it  was  held  that,  where  a  new  trial  had 
been  granted,  the  defendant  was  properly 
put  on  trial  again  for  murder  in  the  first 
degree,  notwithstanding  the  fact  that  he 
haid  before  been  convicted  of  murder  in  the 
second  degree  only,  the  indictment  being 
for  murder  in  the  first  degree. 

And  in  Ex  parte  Bradley,  48  Ind.  648, 
where  the  defendant  htul  been  found  guilty 
of  murder  in  the  second  degree  imder  an 
indictmmt  for  murder  in  the  first  degree, 
and  the  judgment  rendered  on  the  ver- 
dict was  reversed,  it  was*  held 'that  the  de- 
fendant might  again  be  tried  upon  the 
higher  charge,  as,  upon  reversal  of  the 
judgment,  the  parties  stood  as  though  there 
had  been  no  triaL  And  in  State  v.  Miller, 
35  Kan.  328,  10  Pao.  865,  where  the  de- 
fendant had  been  convicted  of  manslaugh- 
ter in  the  fourth  degree  under  an  infor- 
mation charging  murder,  and  upon  appeal 
had  been  awarded  a  new  trial,  it  was  held 
that  he  might  be  tried  again  for  murder, 
as  the  granting  of  a  new  trial  on  the  mo- 
tion of  the  defendant  placed  him  in  the 
same  position  as  if  no  trial  had  been  held. 
And  to  the  same  effect  is  State  v.  McCord, 
8  Kan.  232,  12  Am.  Rep.  469.  So,  also,  in 
Veatch  t.  State,  60  Ind.  291,  it  was  held 
that  the  defendant,  having  appealed  from 
a  conviction  of  manslaughter  under  an  in- 
dictment for  murder,  and  having  secured 
a  new  trial,  might  be  retried  on  a  charge 
of  murder,  for  by  his  plea  he  was  deem^ 
to  have  waived  the  implied  acquittal  of  tha 
higher  charge. 

In  State  r.  Ifbrriaon,  87  Kan.  144,  78 
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the  extent  to  which  the  aecuiied  ia  to  be 
held  to  hare  waived  this  right  when  he 
procures  a  new  trial  on  conviction  for 
manslaughter  on  indictment  for  nmrder.  As 
stated  above,  the  authorities  generally  hold 
that  the  waiver  certainly  extends  so  far  as 
to  permit  a  new  trial  on  the  game  indict- 
ment for  the  offense  of  which  the  accused 
was  convicted.  Our  investigation  discloses 
that  the  greater  number  of  authorities  in 
other  states  take  the  view  that  a  verdict 
of  manslaughter  is  an  acquittal  of  murder, 
and  that  a  new  trial  granted  on  motion  of 
the  accused  upon  conviction  of  the  lesser 
offense  is  not  to  be  considered  as  a  new 
trial  for  the  greater  offense  of  which  he 
was  -acquitted,  as  the  accused  should  not 
be  deemed  to  have  waived  his  right',  in  so 
far  as  he  was  acquitted.  Of  the  cases  tak- 
ing this  view  we  cite:  State  T.  Homsby, 
8  Rob.  (La.)  683,  41  Am.  Dee.  314;  Hurt  v. 
State,  2S  Miss.  378,  59  Am.  Dec  225;  Peo- 
ple V.  Gilmore,  4  Cal.  376,  60  Aip.  Dec.  620. 
But  see  People  v.  Keefer,  65  Cal.  232,  3  Pac. 
818,  said  to  be  in  conflict;  Jones  v.  State, 
13  Tex.  168,  62  Am.  Dec.  650;  SUte  v.  Mar- 
tin, 30  Wis.  216,  11  Am.  Rep.  567 ;  Johnson 


V.  State,  20  Ark.  31,  21  Am.  Rep.  154;  State 
V.  Cross,  44  W.  Va.  315,  29  S.  E.  627.  Ther« 
are  states  which  have  statutes  providing 
that  "the  granting  of  a  new  trial  places 
the  parties  in  the  same  position  as  if  no 
trial  had  been  had;"  and  in  such  states  it 
is  held  that  the  accused  waives  the  consti- 
tutional safeguard  against  being  twice  put 
in  jeopardy,  and  that  he  may  be  tried  . 
again  for  murder  when  ho  procures  a  new 
trial  on  conviction  of  manslaughter.  State 
V.  McCord,  8  Kan.  232,  12  Am.  Rep.  469; 
Veatch  v.  State,  60  Ind.  291;  People  v.  Pal- 
mer, 109*  N.  Y.  413,  4  Am.  St.  Rep.  477,  17 
N.  E.  218;  Com.  t.  Arnold,  83  Ky.  1,  4  Am. 
St.  Rep.  114. 

If  the  constitutional  provision  (article  1, 
S  17)  guarantees  that  a  conviction  for  man- 
slaughter is  an  acquittal  for  murder,  even 
though  the  conviction  be  set  aside  upon  the 
accused's  own  motion,  it  is  rather  difficult 
to  see  how  a  statute  providing  that  "the 
granting  of  a  new  trial  places  parties  in 
the  same  position  as  if  no  trial  had  been 
had"  could  be  valid  to  annul  the  constitu- 
tional right.  If  it  be  so  that  such  statutes 
are  valid  and  effective  in  enlarging  the  ef- 


Pac.  654,  it  was  held  that  in  Kansas  a  de- 
fendant tried  for  murder  in  the  first  de- 
gree, and  convicted  of  manslaughter  in  the 
second  degree,  who  appealed  and  obtained 
a  reversal  of  such  judgment,  might  again 
be  placed  on  trial  for  murder  in  the  first 
degree,  and  convicted  of  that  offense,  or  of 
any  lesser  degree  of  ^  crime  charged  in  the 
information.  And  a  similar  ruling  was 
made  in  Waller  v.  SUt«,  104  Qa.  605,  30  S. 
E.  835. 

In  People  v.  Carty,  77  Cal.  213,  19  Pac 
490,  it  was  held  that  the  plea  of  former 
jeopardy  and  acquittal  was  properly  over- 
ruled where  the  defendant  was  again  put 
on  trial  on  the  same  indictment  for  the 
charge  of  murder,  after  a  former  convic- 
tion of  manslaughter  had  been  reversed. 

In  some  states  the  statutes  provide  that 
a  new  trial,  granted  upon  the  motion  of 
the  accused,  would  proceed  as  if  no  former 
trial  had  been  held.  Thus  in  Briggs  v. 
Com.  82  Va.  664,  under  a  section  of  the 
statute  which  reads,  "If  a  verdict  be  set 
aside  on  the  motion  of  the  accused,  and  a 
new  trial  awarded,  on  such  new  trial  the 
accused  shall  be  tried,  ana  such  verdict  may 
be  found  and  sentence  pronounced,  as  if  a 
former  verdlet  had  not  been  found," — ^it 
was  held  that  the  defendant  might  be  tried 
for  murder  in  the  first  degree  although  on 
the  former  trial  he  was  convicted  of  mur- 
der in  the  second  degree  only.  And  a  sim- 
ilar decision  was  rendered  in  Com.  y.  Ar- 
nold, 83  Ky.  1,  4  Am.  St.  Rep.  114,  under 
a  section  of  the  Criminal  C>>de  which  pro- 
vides that  the  granting  of  a  new  trial 
placed  the  parties  in  the  same  position  as 
if  no  trial  had  been  had. 

In  State  v.  Billings,  140  Mo.  193.  41  S. 
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W.  778,  under  article  2,  i  23,  of  the  Con- 
stitution of  the  state,  it  was  held  that  a 
defendant  convicted  of  murder  in  the  sec- 
ond degree  under  an  indictment  for  mur- 
der in  the  first  degree  might  be  awarded 
a  new  trial;  and  when  such  new  trial  was 
granted  he  would  again  be  put  upon  trial 
for  murder  in  the  first  degree.  And  to  the 
same  effect  are  State  T.  Simma,  71  Mo. 
538;  State  ▼.  Anderson,  89  Mo.  312,  1  8;  W. 
135;  and  State  t.  Kring,  11  Mo.  App.  02. 
Ftior  to  the  adoption  of  the  Constitution 
in  1876,  the  rule  in  Missouri  was  to  the 
contrary.     State  t.  Ross,  29  Mo.  32. 

In  People  v.  Palmer,  109  N.  Y.  413,  4 
Am.  St.  Rep.*  477,  17  N.  E.  213,  where  { 
464  of  the  Code  of  Criminal  Procedure  pro- 
vides that  "the  granting  of  a  new  trial 
placea  the  parties  in  the  same  position  as 
if  no  trial  had  been  had,"  and  §  644  pro- 
vides that,  "when  a  new  trial  is  ordered, 
it  shall  proceed  in  all  respects  as  if  no 
trial  had  been  had,"  it  was  held  that  the 
defendant,  who,  upon  an  indictment  for 
assault  in  the  first  degi^Q,  had  been  con- 
victeil  of  assault  in  the  third  degree,  and 
to  whom  upon  his  appeal  a  new  trial  had 
been  granted,  must  go  back  and  stand  his 
trial  under  the  indictment  for  assault  in 
the  first  degree.  And  this  decision  ia  fol- 
lowed in  People  v.  Wheeler,  79  App. 
Div.  396,  70  N.  Y.  Supp.  454,  where  it  waa 
held  that  a  conviction  for  assault  under 
an  indictment  for  manslaughter  in  the 
first  degree  did  not  impliedly  acquit  of 
manslaughter,  or  prevent  a  new  trial  there- 
for. 
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feet  of  the  MCiued'g  waiver  inToIved  in 
procuring  a  new  trial,  then  the  same  ef- 
fect should  follow  when  the  decisions  of 
the  judicial  department  establish  a  like 
rule,  as  in  both  cases  the  question  is  the 
effect  of  a  voluntary  act  of  the  accused 
proceeding  under  the  rules  of  law.  In 
the  case  of  State  y.  Cross  Road  Comrs.  3 
Hill,  L.  239,  the  court  held  that,  when  a 
new  trial  is  ordered  at  the  instance  of  the 
defendants,  upon  a  conviction  on  one  of  the 
counts  in  an  indictment,  the  case  stands 
aa  though  it  had  never  been  tried,  and  that 
defendants  may  be  tried  anew  *  on  both 
counts.  The  court  aaid:  "The  defendants 
were  found  guilty  only  on  one  count,  and 
upon  appeal  the  verdict  was  set  aside  and 
a  new  trial  ordered.  The  verdict  was  set 
aside  in  favor  of,  and  at  the  instance  of, 
the  defendants,  who  were  found  guilty. 
There  is  notliing  on  the  record  that  could 
avail  them  by  way  of  plea  in  bar  to  an- 
other prosecution.  If  the  verdict  of  guilty 
had  remained,  it  would  have  protected 
them,  perhaps,  from  another  indictment  for 
the  same  offense.  As  long  as  the  verdict 
of  guilty  remained  on  the  record  there  was 
a  finding;  but  what  proceeding  is  there 
now  on  it?  I  consider  all  the  proceedings 
on  the  indictment,  since  the  finding  of  the 
grand  jury,  to  be  set  aside;  and  set  aside 
at  the  instance,  and  for  the  benefit,  of  the 
defendants.  Ihe  case  stands  as  though .  it 
never  had  been  tried.  The  defendants  con- 
tended that  a  verdict  of  guilty  on  one 
count  led  to  the  conclusion  that  they  were 
acquitted  on  the  other;  that  is,  that  omit- 
ting to  find  on  one  count  and  finding  on 
another  is  an  exclusion  of  guilt  to  the  <!x- 
tent  not  passed  on  by  the  jury.  Such  in- 
ference could  not  have  been  fairly  drawn 
from  what  was  apparent  qn  the  record; 
and  the  inference  cannot  be  drawn 
when  all  the  proceedings  on  the  rec- 
ord are  obliterated."  The  rule  declared 
above  was  recognized  and  enforced  in  State 
V.  McGie,  66  8.  C.  247,  74  Am.  St.  Rep.  741, 
3&  S.  E.  353,  and  the  case  was  remanded 
for  a  new  trial  on  all  the  counts  in  the  in- 
dictment, notwithstanding  the  defendant 
had  beien  convicted  on  the  first  and  third 
counts,  and  in  legal  effect  acquitted  qp  the 
second;  but,  a  new  trial  having  been 
granted  on  his  motion,  the  effect  was  to  re- 
move the  inference  of  acquittal  on  the  sec- 
ond count.  It  is  true  this  rule  was  applied 
as  to  offenses  not  capital;  but  the  constitu- 
tional provision  applies  equally  to  offenses 
involving  liberty  as  well  as  to  offenses  in- 
volving life  as  a  penalty.  The  defendant 
must  be  held  to  have  made  his  application 
for  a  new  trial  in  view  of  the  rule  of  law 
above  declared,  and  must  be  deemed  to 
have  understood  as  plainly,  as  if  a  statute 
5L.RJL(N.S.) 


had  BO  declared,  that  a  new  trial  meant  a 
rehearing  upon  the  whcle  indictment  as  if 
no  trial  had  taken  place  thereon.  In  the 
case  of  State  v.  Stephenson,  64  S.  C.  234, 
237,  32  S.  E.  306,  in  considering  J  17,  article 
1,  of  the  Constitution,  the  court  used  this 
language:  "According  to  the  decisions  of 
this  state,  and  the  weight  of  authority 
elsewhere,  it  may  be  stated,  as  a  general 
rule,  that  one  is  in  jeopardy  when  a  legal 
jury  is  sworn  and  impaneled  to  try  hiip, 
upon  a  valid  indictment,  in  a  competent 
court,  unless  the  jury,  before  reachiug  a 
verdict,  be  discharged  with  tiie  prisoner's 
consent,  or  upon  some  ground  of  legal 
necessity,  or  the  verdict,  if  rendered,  be  set 
aside  according  to  law."  So,  in  State  v. 
McGee,  supra,  the  oourt  declared:  "When 
a  verdict  is  entered  «oAioh  is  not  afterwardt 
set  luide  at  the  inttaitoe  of  the  defendant 
[italics  ours],  and  the  jury  discharged 
from  the  further  consideration  of  the  case, 
its  effect  is  to  acquit  the  defendant  of  all 
the  counts  in  the  indictment,  althou^  th« 
jury  may  have  found  him  guilty  on  a  lesa 
number  than  the  whole  of  the  counts;  oth- 
erwise he  would  be  subject  for  the  same  of- 
fense to  be  put  in  jeopardy  of  life  and  lib- 
erty a  second  time." 

It  is  undoubtedly  true  that  the  legal  ef- 
fect of  a  verdict  of  manslaughter  on  an  in- 
dictment of  murder  is  to  acquit  of  the 
greater  offense.  This  implication  or  infer- 
enoe,  however,  rests  upon  the  existence 
of  the  verdict  of  manslaughter  as  the  re- 
sult of  a  trial  upon  the  indictment  for 
murder.  Remove  the  fact  upon  which  th« 
inference  is  based,  and  necessarily  the  in- 
ference goes  with  it.  The  trial  for  murder 
involves  three  principal  issues :  ( 1 )  Wheth- 
er thera  was  an  unlawful  killing;  (2) 
whether  the  defendant  committed  it;  (3) 
whether  it  was  done  with  or  without  mal- 
ice. A  verdict  of  manslaughter  involves  a 
finding  on  each  of  these  issues,  and  the  ef- 
fect of  setting  aside  such  finding  verdict 
must  necessarily  be  to  set  aside  the  finding 
on  all  of  said  issues  and  leave  them  open  for 
further  trial.  The  jury  said  on  the  third 
issue  there  was  no  malice,  but  thuAr  finding 
on  this  issue  was  set  aside  on  defendant's  mo- 
tion. The  defendant  concedes  that  the  first 
and  second  issues  must  be  relitigated.  Can 
it  1)0  possible,  under  any  proper  view  of 
the  doctrine  of  waiver,  that  the  third  issue 
must  forever  remain  settled  in  favor  of  the 
defendant,  when  to  secure  a  new  trial  he 
must  necessarily  ask  that  it  be  retried!  In 
the  convincing  language  of  the  Ohio  court, 
in  State  v.  Behimer,  20  Ohio  St.  572,  pub- 
lished in  full  in  note  14  Am.  Rep.  752 :  "The 
effect  of  setting  aside  the  verdict  finding 
the  defendant  guilty  was  to  leave  at  issue 
and    undetermined   the   fact   of   the   hom- 
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icide;  also  th«  fact  whether  the  defendant  | 
committed  it,  if  one  was  committed.  The 
legal  presumption  on  this  plea  of  not 
guilty  was  of  his  innocence;  and  the  bur- 
den was  on  the  state  to  prove  every  essen- 
tial fact.  The  only  effect,  therefore,  that 
could  be  given  to  so  much  of  the  verdict 
as  acquitted  the  defendant  of  murder  in 
the  first  degree,  after  the  rest  of  it  had 
been  set  aside,  would  be  to  regard  it  as 
finding  the  qualities  of  an  act  while  the 
fact  of  the  existence  of  the  act  was  unde- 
termined. This  would  be  a  verdict  to  the 
effect  that,  if  the  defendant  oommitted 
the  homicide;  he  did  it  without  'deliberate 
and  premeditated  malice.'  There  can  be  no 
legal  determination  of  the  character  of  the 
malice  of  a  defendant,  in  respect  to  a  hom- 
icide which  he  is  not  found  to  have  oom- 
mitted; or  rather,  of  which,  under  his  plea, 
he  is,  in  law,  presumed  to  be  innocent.  The 
indictment  was  for  a  single  homicide.  The 
defendant  could  therefore  only  be  guilty  of 
one  offense,  and  could  be  subject  to  but 
one  punishment.  The  degrees  of  the  of- 
fense differed  only  in  the  quo  onimo  with 
which  the  act  causing  the  homicide  was 
oommitted.  The  question  of  fact  was 
whether  a  crimiiud  homicide  had  been  com- 
mitted, and,  if  so,  whether  the  circum- 
stances of  aggravation  were  such  as  to 
raise  it  above  the  grade  of  manslaughter. 
If  the  finding  as  to  the  main  fact  be  set 
aside,  the  finding  as  to  the  oircumstances 
necessarily  goes  with  it."  The  following 
cases  hold  to  the  same  view:  Trono  t. 
United  States,  199  U.  S.  621,  60  L.  ed.  292, 
26  Sup.  Ct.  Rep.  125;  Bohanan  v.  State,  18 
Xeb.  57,  63  Am.  Rep.  791,  24  N.  W.  390; 
State  V.  Kessler,  16  Utah,  142,  62  Am.  St. 
Rep.  911,  49  Pac.  293;  State  v.  Bradley,  67 
Vt.465,  32  Atl.  238,  Bailey  v.  State,  26  Ga. 
579,  appears  to  be  the  same  effect.  But 
see  Waller  v.  State,  104  Ga.  505,  30  S.  E. 
H^,  resting  the  view  upon  the  provision 
in  the  Constitution  of  1865.  We  think  that 
the  weight  of  reason  is  on  the  side  of  the 
cases  holding  this  view,  and  that  such  is 
the  logical  result  of  the  decision  of  our  own 
court. 

2.  Another  question  raised  by  the  excep- 
tions is  whether  manslaughter  can  be 
proved  by  circumstantial  evidence.  The 
corpus  delioti  consists  of  two  elements: 
(1)  The  death  of  a  human  being;  (2) 
criminal  agency  in  producing  said  death. 
The  weight  of  modem  authorities  is  to  the 
effect  that  all  the  elements  constituting 
the  oorpua  delioti  may  be  proved  by  cir- 
cumstantial evidence.  State  v.  Martin, 
47  S.  C.  71,  25  S.  E.  113.  See  also  note, 
68  L.R.A.  76.  There  is  no  reason  to  doubt 
that  the  connection  of  the  accused  with 
the  homicide  may  be  shown  by  circum- 
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stantial  evidence.  In  all  cases  to  justify  a 
conviction,  the  evidence,  wbetLsr  direct  or 
circumstantial,  must  be  ot  such  a  charac- 
ter as  to  leave  no  room  for  reasonable 
doubt  that  all  the  elements  constituting 
the  offense  are  established. 

The  judgment  of  the  Circuit  Court  ic  af- 
firmed. 


WISCONSIN    STTPSEME    COURT. 

ROBERT  ABRAMS,  Guardian,  etc.,  of  Bes- 
sie Avery  et  aL,  Respt., 
▼. 

UNITED    STATES    FIDELITY   ft   GUAR- 
ANTY COMPANY,  Appt. 

(—  Wis.  — ,  106  N.  W.  1091.) 

Guardian— attorney's   default— liability. 

1.  A  guardian  is  liable  for  funds  of 
the  ward,  turned  over  to  her  attorney  for 
investment  and  lost  through  his  dishonesty. 
Same— when  liability  attaches. 

2.  The  duty  of  a  guardian  with,  re- 
spect to  money  collected  as  part  of  the 
ward's  estate  commences  when  the  draft 
for  the  fund  comes  to  his  hands. 

Same — interest  on  funds. 

3.  The  time  when  interest  shall  begin 
to  run  upon  funds  of  a  ward  which  reach 
the    hands    of   his   guardian    rests    in    the 


Case  Note. — Liability  of  guardian  for 
misappropriation  of  ward's  funds  by  at- 
torney.— The  degree  of  care  which  the  law 
enjoins  upon  a  guardian  or  other  trustee 
in  the  management  of  a  ward's  property  is 
the  same  which  an  ordinarily  prudent  man 
would  exercise  in  the  management  of  his 
own  property.  Donaldson  v.  Allen,  182 
Mo.  626,  81  8.  W.  1151;  Slautcr  v.  Favor- 
ite, 107  Ind.  291,  67  Am.  Rep.  106,  4  N.  B. 
880;  Hughes  v.  People,  111  IlL  467. 

Aiid,  as  prudent  men  of  business  usually 
employ  attorneys  to  perform  ministerial 
duties,  such  as  the  collection  of  rents,  etc., 
so  a  guardian  of  a  trust  estate  may  em- 
ploy an  attorney  for  the  same  purpose  if 
ordinary  care  and  caution  are  exercised  in 
the  selection  of  such  attorney.  Donaldson 
v.  Allen,  supra. 

So,  the  exercise  of  reasonable  care  in  the 
selection  of  a  reputable  attorney  to  col- 
lect a  legacy  bequeathed  to  a  ward  relieves 
the  guardian  from  liability  in  case  the 
money  is  misappropriated  by  the  attorney. 
Beach  v.  Moser,  4  Kan.  App.  66,  46  Pac. 
202. 

A  guardian  was  not  compelled,  in  Hole- 
man  T.  Blue,  10  HI.  App.  130,  to  pay  for 
the  loss  to  his  ward  of  the  amount  of  a 
botmty  certificate  amounting  to  about  $288, 
which  was  payable  to  the  former  as  guar- 
dian, and  which  he  placed  in  the  hands  of 
an  attorney  and  pension-claim  agent,  who 
was  a  man  in  good  standing  and  of  good 
reputation  for  honesty  and  integrity,  but 
not  a  man  of  much  property,  to  collect  i^m 
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nund  discretion  of  tbe  trial  court  in  view 

3f  all  the  facts. 

Same— commencement  of  interest. 

4.  Tliere  is  no  abuse  of  discretion  in 
charging  interest  upon  a  ward's  money 
which  has  come  into  the  hands  of  his  guard- 
ian after  the  expiration  of  two  or  three 
months,  where  the  guardian  absolutely  neg- 
lects his  duties,  and  makes  no  attempt  to 
invest  the  funds. 

Same — stipulation  of  parties. 

5.  A  stipulation  as  to  the  time  money 
reSfChed  the  hands  of  a  guardian  controls 
the  action  of  the  court  in  fixing  the  time 
interest  shall  begin  to  run. 

Same— credit  for  services. 

6.  Neither  a  guardian  nor  his  surety 
is  entitled  to  credit  for  lodging  furnished 
and  personal  services  rendered  to  the  ward, 
where  she  voluntarily  stood  in  looo  parentis 
to  him,  and  Qever  intended  to  charge  for 
the  lodging  or  services. 

Interest— computation — error. 

7.  A  guardian  cannot  complain  of  an 
erroneous  method  of  computing  the  inter- 
est in  his  favor  if  it  is  more  favorable  to 
him  than  the  proper  method  would  have 
been. 

(March    20,    1906.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Winnebago 
County  affirming  an  order  of  the  County 
Court  settling  the  account  of  Sarah  Perry 
as  guardian  of  Bessie  Aveiy  et  aL  AfSrmed. 

Statement  by  Winslow,  J.t 

This  is  a  proceeding  to  settle  the  final 
account  of  Sarah  Perry  as  the  guardian  of 
the  estate  of  certain  minors.  The  appellant 
was  a  surety  upon  the  guardian's  bond,  and 
was  made  a  party  to  the  proceedings  in  the 
county  court,  and  appealed  from  the  order  of 
that  court  settling  the  guardian's  account 


to  the  circuit  court,  where  the  matter  was 
again  tried  and  the  account  settled,  and 
from  that  judgment  the  surety  appeals  to 
this  court.  There  was  little  sulratantial 
dispute  as  to  the  facts.  It~  appeared  that 
Herbert  D.  Avery,  and  his  wife,  Ida,  re&ided 
in  Colorado,  where  Ida  died  December  4, 
1899,  leaving  four  small  children,  Bessie, 
Periy,  Alois,  and  Marie,  the  minors  in  ques- 
tion, and  about  December  20,  1899,  Sarah 
Perry,  a  sister  of  the  deceased,  went  to 
Colorado  and  brought  the  children  to  her 
home  in  Winnebago  county,  in  this  state,  ' 
to  live  with  her,  imder  an  arrangement  with 
the  father  that  the  father  was  to  pay  what 
he  could  for  their  keeping;  that  the  father 
afterwards  sent  on  various  sums  for  this 
purpose,  amounting  to  $330  in  all;  that 
the  father  was  killed  in  a  railroad  accident 
on  the  Colorado  &  Southern  Railway,  Oo- 
tober  18,  1900,  leaving  the  four  children 
as  his  only  heirs  at  law;  that  Sarah  Perry 
was  appointed  guardian  of  the  persons  and 
estate  of  the  minors  by  the  county  court  of 
Winnebago  county  December  4,  1900,  and 
gave  a  guardian's  bond  in  the  sum  of  $8,000, 
with  the  appellant  as  surety;  that  the 
guardian  at  once  employed  one  Herbert  L. 
Sweet,  then  an  attorney  of  good  standing  in 
Oshkosh,  as  her  attorney;  that  at  the  time 
of  Avery's  death  he  had  two  policies  of  life 
insurance,  one  in  the  Independent  Order  of 
Forresters,  of  $3,000,  and  one  in  the  An- 
cient Order  of  United  Workmen,  of  $2,000, 
both  being  in  favor  of  his  heirs;  that  he 
also  left  some  property  in  Colorado,  which 
was  afterwards  administered  upon,  the  net 
amount  realized  being  $482.98;  that  there 
was  also  an  unsettled  claim  against  the 
railroad  company  for  the  death  of  said  Hu- 
bert; that  the  mother,  Ida,  left  40  acres  of 
land  in  Winnebago  county,  title  to  which 
passed  to  the  minors;  that  Miss  Perry,  as 


the  government;  and  which  the  latter  did 
collect  by  forging  the  guardian's  name  to 
the  certificate  and  misappropriating  the 
proceeds. 

And  in  Landmesser's  Appeal,  126  Psu 
lis,  17  AtL  543,  the  court  refused  to  sur- 
charge the  acootmt  of  a  guardian  with  a 
sum  of  money  belonging  to  his  ward's  es- 
tate, collected  from  an  insurance  company 
by  an  attorney  ehosen  by  the  guardian, 
who  at  the  time  was  in  good  standing,  but 
who  refused  to  pay  over  the  sum  collected 
on  the  ground  that  he  had  spent  it. 

And  the  fact  that  the  guardian  declined 
to  incur  expense  in  a  fruitless  effort  to  col- 
lect a  judgment  note  given  by  an  attorney 
who  collected  money  belonging  to  his  ward 
and  misappropriated  it,  or  to  apply  to  the 
court  for  a  rule  on  the  attorney,  or  to  in- 
stitute a  criminal  prosecution  against  him, 
was  held  in  Landmesser's  Appeal,  supra, 
not  to  justify  the  court  in  puniidiing  ma 
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innocent  guardian  for  the  misdeeds  of  his 
counsel. 

But  in  Hussing's  Estata,  30  Pittsb.  L.  J. 
N.  8.  29,  the  court  surcharged  the  account 
of  a  guardian  with  the  amoimt  of  an  in- 
surance policy  which  formed  a  part  of  his 
ward's  estate,  paid  by  the  insurance  com- 

Sany  to  the  guardian  in  the  form  of  a 
raft,  which  the  latter  indorsed  and  gave 
to  his  attorney,  who  deposited  it  to  his 
own  credit,  and  which  the  guardian  made 
no  effort  to  collect  up  to  the  time  of  the 
attorney's  death,  whidi  occurred  some  three 
years  later. 

A  guardian  who  permits  an  attorney  to 
collect  nine  or  ten  separate  sums  of  his 
ward's  money  at  various  times  during  a 
period  of  over  four  years  without  requir- 
ing the  attorney  to  pay  the  money  over 
is  held  liable,  in  McRoberts  v.  Cameal 
(Ky.)  44  8.  W.  442,  for  the  attorney's 
emWzlement  of  t»»es^,«^by  GoOglC 
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guardUa, ,  ptat  the  rarioua  claims  into 
Sweet's  haiids  fox  coUeotion,  and  that,  un- 
der authority  from  the  county  court  of  Win- 
nehago  county,  a  settlement  was  arranged  by 
Sweet  with  the  railroad  company  of  the 
death  claim  on  the  basis  ot  the  payment  of 
$1,250.  Miss  Perry,  air  guardian,  signed  a 
receipt  and  release  for  this  claim,  and  Sweet 
sent  the  same  to  the  railroad  company,  and 
«  eheck  for  $1,250  was  returned  to  Sweet 
There  was  no  direct  eridenoe  as  to  whether 
this  oheck  was  payable  to  the  guardian  or 
to  Sweet.  The  court  found,  however,  that 
it  was  payable  to  Miss  Perry  and  was  in- 
dorsed by  her  and  turned  over  to  Sweet. 
The  claim  against  the  Independent  Order 
of  Foresters  was  also  collected  by  Sweet, 
the  draft  being  sent  to  him,  payable  to,  the 
order  of  Miss  Perry,  who  indorsed  the  draft 
and  signed  the  receipt  and  returned  both 
draft  and  receipt  to  Sweet.  The  guardian 
testified,  and  the  court  found,  that  she  left 
these  drafts,  in  the  hands  of  Mr.  Sweet  for 
investment,  and  that  the  same  course  was 
pursued  with  the  sum  of  $482.98  collected 
from  the  administration  of  Avery's  estate, 
in  Colorado.  It  appeared  without  dispute 
that  Sweet  immediately  deposited  the  drafts 
in  each  case  to  his  oMrn  credit  in  the  bank. 
The  sum  of  $2,000  from  the  Ancient  Order 
of  United  Workmen  was  paid  to  Miss  Perry 
in  cash,  and  she  kept  $1,000  thereof,  and 
took  the  other  $1,000  to  Sweet  and  left  it 
with  him  to  invest.  Sweet  returned  to  Miss 
Perry  $200  out  of  the  $1,250  received  from 
the  railroad  company,  but  did  not  return 
any  other  sums.  He  (^imed  that  he  had 
invested  the  money  in  real-estate  mort- 
gages, and,  to  deceive  Miss  Perry,  made 
some  payments  to  her  of  sums  which  he 
claimed  to  have  received  as  interest  on  the 
investment,  but  he  never  turned  over  to  her 
any  securities,  and,  in  fact,  used  the  moneys 
himself  as  soon  as  he  received  them,  and 
left  the  city  in  the  spring  or  summer  of 
1902,  leaving  many  thousand  dollars  of  lia- 
bilities, including  his  liability  to  the  guard- 
ian. Miss .  Perry  made  no  effort  at  any 
time  by  suit  to  obtain  the  moneys  or  the 
securities  from  Sweet.  She  made  no  charge 
at  any  time  agaanst  the  infants  for  care, 
lodging,  or  food,  but  kept  accurate  account 
of  the  moneys  expended  for  clothing,  school- 
books,  and  other  incidentals.  She  testified 
that  she  never  intended  to  charge  them  for 
eore  or  lodging,  and  the  court  found  that 
she  stood  in  the  relation  of  a  parent  to 
them.  In  the  account,  as  settled  by  the  cir- 
euit  court,  the  guardian  was  charged  with 
the  sums  received  from  the  insurance  com- 
panies, the  railroad  company,  and  from  the 
estate  in  Colorado,  with  interest  on  such 
sums  at  6  per  cent,  commencing  two  months 
from  the  receipt  thereof  upon  part  of  the 
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sums,  and  three  months  upon  the  remainder. 
She  was  also  charged  with  the  payments 
made  to  her  by  Sweet  as  interest,  and  with 
$108  received  from  the  40-acr«  farm  as  rent. 
She  was  credited  with  the  sums  which  she 
paid  for  taxes  and  repairs  upon  the  real 
estate,  also  with  the  sums  paid  for  clothing 
and  incidentals  paid  for  the  minors,  and 
with  the  premium  paid  for  her  bond.  She 
was  also  allowed  $50  as  a  reasonable  amount 
for  legal  services,  and  $1,450  for  food  fur- 
nished to  the  minors  from  December  20, 
1899,  to  February  20,  1004,  less  $330  re- 
ceived from  the  ttXher.  She  resigned  oa 
guardian  of  the  estate  of  the  minora  Feb- 
ruary 20,  1904,  and  the  respondent  Abrams 
was  appointed  to  ihat  trust,  and  this  oe- 
coimting  was  thereafter  had. 

Messrs.  Thompson,  Thompson,  ft  Pink- 
erton,  for  appellant: 

As  long  as  the  trustee  selects  persons 
properly  qualified,  he  cannot  be  made  re- 
sponsible for  their  intelligence  or  their 
honesty. 

Londmesser's  Appeal,  126  Pa.  116,  12 
Am.  St.  Kep.  864,  17  AtL  649;  Calhoun's 
Estate,  6  Watts,  186;  Gkiry,  Probate  Law, 
!  584;  Christy  v.  McBride,  2  111.  76;  2 
Story,  Eq.  Jur.  Redfleld's  ed.  §  1269;  Perry, 
Tr.  Original  ed.  9  *04;  Lewin,  Tr.  264,  265; 
Hill,  Trustees,  •673;  Carpenter  v.  Carpenter, 
12  R.  L  644,  34  Am.  Rep.  716;  Anderson  ▼. 
Roberts,  147  Mo.  486,  48  8.  W.  847;  R« 
WeaU,  L.  R.  42  Ch.  Div.  674;  Ex  parte  Bel- 
chier,  1  Ambl.  218;  Re  Speight,  L.  R.  22  Ch. 
Div.  727,  L.  R.  9  App.  Cas.  1 ;  Ames,  Cases  o* 
Trusts,  518;  Bacon  v.  Bacon,  6  Ves.  Jr.  331; 
Jones  V.  Lewis,  2  Ves.  Sr.  240;  Turner  t. 
Evans,  1  Mont,  ft  MacArth.  62;  Job  T. 
Job,  L.  R.  6  Ch.  Dir.  662;  Williams  v.  Hig- 
gins,  16  Week.  Rep.  390;  Edmonds  v.  Peake, 
7  Beav.  239;  Re  Brier,  L.  R.  26  Ch.  Div.  238. 

Mr;  Carl  D.  Jackson,  for  respondent: 

Trustees  shall  not  place  the  fund  whwe 
its  safety  and  due  return  to  their  hands 
will  depend  on  the  skill  or  honesty  of  oth- 
er parties  intrusted  with  its  oonduct. 

King  T.  Talbot,  40  N.  T.  76;  Re  Dickin- 
son, 162  Mass.  184,  9  LJLA.  279,  26  N.  E. 
99;  28  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p. 
1066;  Ex  pcurte  Cathorpe,  1  Cox,  Ch.  Oas. 
182. 

Money  cannot  be  loaned  on  personal  se- 
curity. 

Holmes  v.  Dring,  2  Cox,  Oh.  Cas.  1; 
Ames,  Cases  x>n  Trusts,  471. 

A  trustee  is  boimd  to  manage  the  estate 
himself,  and  has  no  right  to  devest  himself 
of  his  supervision  and  control. 

1  Lewin,  Tr.  252;  16  Am.  ft  Eng.  Enc.  Law, 
2d  ed.  p.  78;  Earle  v.  Earle,  93  N.  Y.  104. 

If  a  trustee  deposits  money  in  a  bank 
preparatory  to  investment,  and  leaves  it 
37 
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there  for  tMj  considerable  length  of  time, 
he  becomes  liable. 

Cann  t.  Cann,  33  Week.  Rep.  40;  Ames, 
Cases  on  Trusts,  481,  482,  and  notes;  Re 
Arguello,  97  CaL  196,  31  Pac  937;  Barney 
V.  Saunders,  16  How.  636,  14  L.  ed.  1047; 
Wood  V.  Myrick,  17  Minn.  408,  Gil.  386;  28 
Am.  &  Eng.  Enc.  Law,  2d  ed.   p.   1066. 

If  the  trustee  conveys  the  application  of 
the  trust  funds  to  the  care  of  another,  he 
will  t>e  personally  liable  for  any  loss  that 
may  result. 

1  Lewin,  Tr.  262;  Field  ▼.  Field  [1894] 
1  Ch.  425;  Ex  parte  Ogle,  L.  R.  8  Oh.  711; 
Ames,  Cases  on  Trusts,  604,  508;  Bostock 
T.  Floyer,  L.  R.  1  Eq.  26;  Walker  r.  Sy- 
monds,  3  Swanst.  79;  Hopgood  v.  Parkin, 
L.  R  11  Eq.  74;  Chambers  v.  Minchin,  7 
Ves.  Jr.  196;  Langford  v.  Gascoyne,  11 
Ves.  Jr.  333;  Robertson  ▼.  Armstrong,  28 
Beav.  123;  Re  Brown,  16  Abb.  Pr.  N.  8. 
467;  Bates  v.  UnderhiU,  3  Redf.  372;  Mat- 
thews V.  Brise,  6  Bear.  239;  Rowland  ▼. 
Witherden,  3  Macn.  &  O.  568;  Adams  t. 
Clifton,  1  Russ.  Ch.  297;  Wood  v.  Weight- 
man,  L.  R.  13  Eq.  434;  Re  Olmstead,  62 
App.  Div.  615,  66  N.  Y.  Supp.  212,  164  N. 
Y.  571,  68  N.  E.  1092;  Key  ▼.  Hughes,  32 
W.  Va.  184,  9  8.  E.  77. 

Winslow,  J.,  delivered  the  opinfoo  of  the 
court: 

The  guardian  was  a  trustee  of  the  funds 
of  her  wards.  It  was  her  duty,  on  receiv- 
ing such  funds,  to  keep  them  for  her 
wards,  and  to  invest  so  much  of  them  as 
was  not  required  for  immediate  and  nec- 
essary use,  as  soon  as  she  oould  do  so  with 
reasonable  diligence.  She  could  employ 
on  attorney  to  collect  them,  and,  if  she  ex- 
ercised reasonable  care  and  prudence  in  the 
choice  of  an  attorney,  doubtless  she  would 
be  protected  from  losses  occurring  by  the 
fraud  or  negligence  of  the  attorney  in  the 
course  of  his  duty  as  collecting  agent;  but, 
when  she  had  received  the  funds  by  draft 
or  in  cash,  the  functions  of  the  attorney 
for  collection  ended,  and  if  she  then  placed 
the  fund  in  his  hands  to  invest  he  became 
simply  an  agent  to  whom  she  had  at- 
tempted to  delegate  her  duties  as  trustee. 
Mr.  Lewin,  in  his  work  on  Trusts  (vol.  1, 
p.  252),  says:  "Trustees  who  take  on 
themselves  the  management  of  property 
for  the  benefit  of  others  have  no  right  to 
shift  their  duty  on  other  persons;  and.  If 
they  do  so,  they  remain  subject  to  respon- 
sibility towards  their  cestui*  que  trust  for 
whom  they  have  undertaken  the  duty.  If 
a  trustee,  therefore,  confide  the  application 
of  the  trust  ftmd  to  the  care  of  another, 
whether  a  stranger,  or  his  own  attorney  or 
solicitor,  or  even  cotrustee  or  coexecutor, 
he  will  1m  personally  responsible  for  any 
6Ii.R.A.(N.8.) 


loss  that  may  result."  This  principle  is 
firmly  established.  It  does  not  mean  that 
a  trustee  may  not  employ  a  broker  or  at- 
torney to  do  those  things  which  in  the  or- 
dinary course  of  business  such  agents 
would  be  employed  to  do;  but  simply  that 
he  cannot  delegate  to  others  the  doing  of 
those  things  which  he  is  in  duty  bound  to 
do  himself.  The  collection  of  claims 
against  others,  involving  actions  at  law  or 
negotiations  for  settlement,  may  well  be 
intrusted  to  an  attorney.  The  guardian 
has  not  undertaken  to  act  m  an  attorney; 
but  the  care  and  investment  of  the  funds 
which  reach  his  hands  is  one  of  the  very 
things  which  the  guardian  has  agreed  to 
attend  to,  and  if  he  delegates  this  duty  to 
another,  whether  he  be  sji  attorney  or  a 
layman,  he  makes  such  other  his  personal 
agent,  and  is  responsible  for  his  acts.  A 
guardian's  duty,  by  the  terms  of  his  ap- 
pointment, is  "to  dispose  of  and  manage" 
his  ward's  estate  according  .to  law;  and 
such  is  the  tenor  of  his  bond.  He  may  em- 
ploy attorneys  or  agents  according  to  the 
usual  course  of  business  to  reduce  the  es- 
tate to  possession  and  to  protect  it;  but 
when  once  in  his  hands  his  personal  duty 
to  dispose  of  and  manage  it  begins,  and 
this  duty  is  not  to  be  delegated. 

These  considerations  really  dispose  of 
the  most  serious  question  raisied  by  the  ap- 
pellant in  this  case,  namely,  the  question 
whether  the  guardian  should  be  charged 
with  the  sums  received  from  the  railroad 
company,  the  Order  of  Foresters,  and  the 
administrator  of  Avery's  estate  in  Colora- 
do. The  claim  is  that  these  sums  never,  in 
fact,  came  to  the  hands  of  the  guardian, 
but  were  squandered  by  the  attorney  in 
the  process  of  collection.  The  court  found, 
upon  snfBcient  evidence,  that  these 
amoimts  were  represented  by  bank  drafts 
or  checks  payable  to  the  order  of  the  guard- 
ian, which  came  to  the  guardian  through 
the  attorney,  and  that  the  guardian  in- 
dorsed them  and  handed  them  back  to  the 
attorney,  to  be  invested  by  him  for  her  as 
guardian.  It  must  be  held  that,  when  the 
draft  came  to  her  hands,  she  came  into  pos- 
session of  so  much  of  her  ward's  estate. 
Her  personal  duty  to  manage  that  estate 
then  began.  It  is  claimed  that  interest 
should  not  have  been  charged  upon  the 
funds  which  came  to  the  guardian's  hands 
prior  to  the  expiration  of  six  months  from 
the  time  of  their  receipt.  This  is  a  mat- 
ter resting  in  the  sound  discretion  of  the 
trial  court  in  view  of  all  the  faets.  The 
court  allowed  about  two  months  upon  a 
part  of  the  funds,  and  three  month*  upon 
the  balance,  during  which  time  no  inter- 
est was  charged.  The  fact  being  that  the 
guardian    absolutely    neglected    her    dntiee 
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and  made  no  attempt  to  invest  the  funds, 
we  cannot  say  that  there  was  any  abuse 
of  discretion.  Re  Thurston,  67  Wis.  104,  15 
N.  W.  126.  Interest  was  charged  on  the 
sum  of  $482.98,  received  from  the  estate 
of  Herbert  D.  Avery,  from  April  1,  1901, 
and  it  is  claimed  that  the  testimony  shows 
that  this  amount  was  not  actually  received 
until  Kovember,  1901.  There  was  certainly 
testimony  to  this  effect,  but  by  the  stipu- 
lation of  facts  in  the  case  it  was  expressly 
stipulated  that  the  sum  was  received  about 
February  1,  1901,  and  that  no  testimony 
should  be  received  in  conflict  with  the  stip- 
ulation. As  no  application  was  made  to 
the  trial  court  by  the  appellant  to  be  re- 
lieved from  the  stipulation,  it  must  be  held 
to  control. 

It  is  contended  that  the  court  should 
have  allowed  the  guardian  a  reasonable 
■nm  for  lodging  of  the  children  and  for 
her  personal  services  in  their  care.  The 
fact  was  that  she  voluntarily  stood  in 
looo  parentis  to  these  children,  and  never 
intended  to  charge  them  anything  for  lodg- 
ing or  services.  Under  these  circumstances, 
neither  the  guardian  nor  the  surety  has 
any  right  to  such  credit.  Huteon  t.  Jen- 
son,  110  Wis.  20,  86  N.  W.  689.  The  oonrt 
allowed  the  guardian  interest  on  her  dis- 
bursements at  6  per  cent  per  annum,  from 
a  period  midway  between  the  time  of  her 
appointment  and  the  time  of  her  resigna- 
tion. This  was  not  the  proper  plan  of  ac- 
counting. Annual  rests  should  have  been 
made,  and  the  amounts  expended  for  the 
preceding  year  deducted,  and  interest  com- 
puted on  the  balance  np  to  the  next  an- 
nual rest;  but,  as  the  result  of  the  method 
adopted  by  the  court  is  more  favorable  to 
the  appellant,  there  was  no  prejudicial  er- 
ror. Re  Thurston,  supra.  The  allowance 
of  costs  in  the  circuit  court  is  complained 
of,  but  no  reason  is  perceived  why  such  ac' 
tion  was  not  strictly  right. 

Judgment  aflSrmed. 


CALIFORNIA  SUPREME  COURT,  in  Banc 
A.  N.  DAVIDSON,  Respt., 

V. 

HOMER  LAUOHLIN,  Appt. 

(138  CaL  320,  71  Pac.  345.) 

Master  and  tervant— breach  of  contract- 
damages. 
1.  That  the  term  of  future  service  at 
specified  salary,  the  promise  of  which  be- 
comes the  consideration  for  the  perform- 
ance of  temporary  services  at  much  less 
than  their  real  value,  is  indefinite,  does  not 
alter  the  rule  that  refusal  by  the  employer 
to  comply  with  his  contract  will  entitle  the 
«LJl.A.(N.S.) 


employee  to  treat  the  entire  contract  as  re- 
scinded and  recover  the  value  of  the  services 
actually  performed. 

Evidence — ^hypothetical  question— facts  not 
in  evidence. 
2.  An  hypothetical  question  as  to  the 
value  of  sentioes  rendered  in  superintending 
the  construction  of  a  building  is  not  errone- 
ous because  it  includes  getting  out  pUins  as 
an  item,  although  the  employee  is  shown  not 
to  be  an  architect,  where  it  appears  that  he 
joined  in  the  consultation  about  plans,  and 
saw  that  they  were  prepared. 

(January  14,  1903.) 

A  PPEAL  by  defendant  from  a  judgment  of 
•^  the  Superior  Court  for  Los  Angeles  Coun- 
ty in  plaintiff's  favor  in  an  action  brought  to 
recover  the  value  of  services  alleged  to  have 
been  performed  for  defendant.    AfiSrmed. 

The  facts  ar«  stated  in  the  opinion. 

Messrs.  Bicknell,  Gibson,  h  Traik  and 
Rnas  Avery  for  appellant. 

Mr.  Ward  Chapman,  with  Mr.  J.  S.  Chap' 
man,  for  respondent. 

McFarland,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  by  defendant  from  a 
judgment  in  favor  of  plaintiff  and  from  an 
order  denying  a  motion  for  a  new  trial.  The 
action  is  for  the  recovery  of  the  reasonable 
value  of  certain  services  rendered  by  plain- 


Subject  Note. — Remedy  of  wrongfully  dis- 
charged servant  with  respect  to  services 
actually  rendered. 

I.  Effect  of  discharge  on  right  of  recov- 
ery, 679. 
II.  Action  on  the  contract  of  employment. 

a.  General  rules,  681. 

b.  Measure  of  recovery,  682. 
IIL  On  the  quantum  meruit. 

a.  General  rules,  582. 

b.  The  election,  683.  ' 
c  What  constitutes  rescission  author- 
izing quantum  meruit,  684. 

'    d.  The  amount  of  the  recovery,  585. 
IV.  Recovery  as  a  bar  or  estoppel,  586. 
V.  Conclusion,  687. 

I,  Effect  of  discharge  on  right  of  recovery. 

The  discharge  of  an  employee  without 
cause  does  not  affect  his  right  to  recover  for 
services  before  the  time  of  the  discharge. 
Mt.  Hope  Cemetery  Asso.  v.  Weidenmann, 
139  ni.  67,  28  N.  E.  834;  WQUams  t.  Eld- 
ridge,  9  Kulp,  666. 

And  a  contract  between  a  landowner  and 
a  laborer  by  which  the  landowner  furnishes 
land,  team,  and  tools  to  make  a  erop,  and 
the  laborer  agrees  to  work  the  land  and 
make  the  crop,  for  which  he  is  to  have  a 
specified  portion  of  it,  does  not  constitute  a 
partnership,  but  simply  fixes  the  measure- 
ment of  services  rendered;  and,  if  the  land- 
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tiff  to  defendant.  These  facta  were  averred 
in  the  complaint  and  found  by  the  court: 
Plaintiff  was  in  the  employment  of  defend- 
ant from  the  Ut  day  of  October,  1896,  to 
the  2£th  day  of  July,  1898;  but  for  services 
rendered  prior  to  May  1,  1897,  plaintiff  was 
paid,  and  they  form  no  part  of  the  matters 
here  in  litigation.  As  to  what  plaintiff  was 
to  receive  for  his  services  after  May  1, 
1897,  there  was  no  express  agreement  be- 
tween the  parties  until  June  20th  of  that 
year.  Defendant  was  then  engaged  in  the 
erection  of  a  six-story  building,  and  it  was 
in  connection  with  this  building,  and  some 
other  matters,  that  plaintiff  was  employed. 
The  parties,  on  said  Jime  20tb,  had  a  confer- 
ence about  what  plaintiff's  compensation 
should  be  during  the  progress  of  the  con- 


struction of  the  building,  which  resulted  in 
a  contract  that,  when  the  building  should 
be  completed  and  the  tenants  should  com- 
mence to  pay  rent,  plaintiff  should  be  perma- 
nently employed  by  defendant  as  his  agent 
in  the  management  of  the  building,  "keeping 
the  same  rented,  and  collecting  the  rents, 
and  attending  to  the  repairs  and  all  other 
useful  services  an  the  proper  manage- 
ment of  the  said  building,"  and  that 
defendant  would  pay  for  his  services  as 
such  ageet  $150  per  month;  and  plain- 
tiff, in  consideration  that  he  be  m>  em- 
ployed as  agent  after  the  completion  of  the 
building,  and  paid  said  compensation, 
agreed  that  he  would  take  for  his  services 
from  May  1,  1897,  to  the  time  of  the  com- 
pletion of  the  building,  $60  per  month.    The 


owner  discharges  the  laborer  without  cause 
before  the  crop  is  made  and  gathered,  the 
laborer  may  sue  and  recover  the  full  value 
of  his  services  to  that  time.  Gardenhire 
V.  Smith,  39  Ark.  280.  - 

So,  a  wrongfully  discharged  employee 
may,  immediately  upon  the  discharge,  bring 
an  action  to  recover  for  the  work  actually 
performed  by  him.  Markham  v.  lfo.rkham, 
110  N.  C.  356.  14  8.  E.  963. 

And  a  person  employed  upon  a  yearly  sal- 
ary, who  is  discharged  from  employment  be- 
fore the  expiration  of  the  year,  need  not 
wait  until  the  end  of  the  year  before  bring- 
ing his  action  for  the  salary  earned.  Fa- 
gani  V.  Gandolfl,  2  Car.  &,  P.  638. 

Nor  need  an  employee  who  has  been  dis- 
missed by  his  employer,  in  order  to  recover 
for  services  actually  rendered,  make  any 
tender  of  readiness  to  perform  the  rest  of 
his  contract.     Bull  v.  Schuberth,  2  Md.  67. 

And  the  manner  in  which  a  discharged  em- 
ployee employed  his  time  after  his  discharge 
IS  immaterial  and  inadmissible  in  evidence  in 
an  action  brought  by  him  for  services,  where 
no  claim  is  made  for  the  time  subsequent  to 
such  discharge.  Amson  v.  Schultze,  26  N.  Y. 
Week.  Dig.  491. 

The  right  to  recover  for  services  actually 
rendered,  however,  is  dependent  upon  the 
fixing,  by  the  employee  upon  the  employer, 
of  the  fault  of  the  discharge.  Liddell  v. 
Chidester,  84  Ala.  608,  6  Am.  St.  Rep.  887, 
4  So.  426. 

And  damages  for  a  wrongful  discharge 
from  employment  cannot  be  recovered  in  an 
action  for  wages  earned.  Elliott  v.  Miller, 
43  N.  Y.  S.  R.  536,  17  N.  Y.  Supp.  626. 

Nor  can  they  be  recovered  under  a  com- 
plaint on  the  contract  of  employment  for 
the  contract  price;  the  complaint  must  be 
for  damages  for  the  breach  of  the  contract. 
Stepheifs  ▼.  Howe,  2  Jones  &  S.  133. 

Neither  can  wages  falling  due  before  the 
discharge  of  a  servant  be  recovered  in  an 
action  by  the  servant  ai^inst  his  master  for 
damages  for  a  wrongful  discharge.  Tullis 
V.  Hassell,  22  Jones  &  S.  891. 

Nor  can  a  complaint  for  an  instalment  of 
5LJl.A.(N.&) 


salary  be  amended  upon  the  trial  so  as  to 
convert  the  action  into  one  to  recover  dam* 
ages  for  an  alleged  wrongful  discharge  from 
employment.  Dexter  v.  Ivins,  133  N.  Y. 
551,  30  N.  E.  694. 

But  an  amendment  of  a  iximplaint  in  aa 
action  to  recover  an  instalment  of  salary 
of  a  salesman  so  as  to  convert  the  action 
into  one  to  recover  damages  for  a  wrongful 
discharge  is  harmless,  and  not  a  ground  for 
a  reversal  of  a  judgment  therein,  where  the 
court  still  adheres  to  the  original  pleadings 
as  if  no  amendment  had  been  made,  and  the 
verdict  is  for  salary  and  expenses  paid  and 
interest  thereon.    Ibid. 

So,  a  complaint  in  an  action  by  an  em- 
ployee against  his  employer,  merely  alleging 
that  there  was  due  him  a  specified  sum  as 
salary  for  a  spedfled  period,  which  had  been 
demanded  and  refused;  not  containing  an 
allegation  that  the  plaintiff  had  rendered 
services  after  the  breach  of  contract,  but 
conforming  in.its  other  allegations  to  the 
requirements  of  the  authorities  as  to  neces- 
sary allegations  of  a  plaintiff  in  an  action 
for  breach  of  such  a  contract,' — is  not  suffi- 
cient to  sustain  a  simple  suit  for  wage*. 
Waldron  v.  Eendrickson,  40  App.  Diy.  7,  67 
N.  Y.  Supp.  661. 

One  who  contracts  with  another  to  8erv« 
him  as  a  clerk  for  a  specified  period  at  m 
designated  price  per  month,  payable  month- 
ly, who  is  discharged  and  paid  up  to  th« 
time  of  the  discharge,  is  entitled  to  recover 
in  an  action  subsequently  brought  before  tha 
expiration  of  the  period  of  employment, 
however,  irrespective  of  whether  the  form 
of  the  action  is  upon  contract  or  upon  dam- 
ages for  the  wrongful  dismissal.  Markham 
V.  Markham,  110  N.  C  356,  14  S.  E.  963. 

And  a  person  employed  by  another,  who 
is  wrongfully  discharged  and  who  sues  for 
damages  for  such  discharge,  or  for  wages  ac- 
cruing after  such  discharge,  may,  by  adding 
a  common  count  for  work  and  labor  to  Us 
complaint,  recover  under  it  unpaid  wage* 
for  work  actually  done.  Hartley  t.  Harmaa, 
11  Ad.  ft  EL  798;  Mt.  Hope  Cemetery  Assoi, 
T.  Weidenmann,  139  IlL  «7,  28  N.  S.  834, 
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building  was  oompleted  and  tenants  com- 
menced to  pay  rent  on  July  12,  1898 ;  but  on 
July  26th, — thirteen  days  later, — ^"without 
any  reasonable  or  lawful  catise  or  excuse' 
whatever,  the  defendant  discharged  plaintiS 
from  his  employment,"  and  has  ever  since  re- 
fused to  allow  him  to  perform  any  services 
as  mch  agent,  or  to  pay  him  therefor.  The 
reasonable  value  of  the  plaintiff's  services 
from  May  1,  1897,  to  the  time  of  his  dis- 
charge on  July  26,  1898,  was  $150  per 
month,  amounting  to  $2,225.  Of  this  amount 
$500  haid  been  paid,  and  the  oourt  rendered 
judgment  for  the  Inlanoe. 

The  main  contention  of  appellant  is  that 
the  findings  of  the  court  of  the  foregoing 
facts  are  not  sustained  by  the  evidence;  but 
this  oontention  cannot  be  maintained.  There 


was  a  conflict  of  evidence  as  to  wliat  the 
contract  between  the  parties  was,  and  as  to 
the  reasonable  value  of  respondent's  serv- 
ices, etc;  but  there  was  certainly  evidence 
supporting  respondent's  contention  on  every 
issue  of  fact,  which  we  cannot  say  was  in- 
sufficient to  warrant  the  finding. 

As  to  the  questions  of  law  involved  in  the 
case,  it  seems  clear  that,  as  the  agreement 
of  appellant  to  employ  respondent  as  agent 
of  the  building  after  its  completion  at  the 
agreed  compensation  was  the  consideration 
of  the  latter's  agreement  to  take  $60  per 
month  for  his  previous  services,  the  failure 
of  appellant  to  so  employ  respondent  was  a 
breach  of  the  contract,  which  released  the 
latter  therefrom,  and  authorized  him  to 
treat  it  as  rescinded,  and  to  recover  for  hia 


IL  Action  on  the  contract  of  employment, 
a.  General  rules. 

One  who  contracts  Ic  serve  another  for  a 
specified  time  af'a  stipulated  price  payable 
periodically  in  instalments,  and  who  is  din- 
charged  without  fault  on  his  part  before  the 
expiration  of  the  contract  period,  may  treat 
the  contract  as  still  subsisting,  and  sue  his 
employer  thereon  in  assumpsit  for  wages 
due  according  to  it's  terms.  Fowler  v.  Ar- 
mour, 24  Ala.  194;  Old  Dominion  Copper 
'Mia.  &  Smelting  Co.  v.  Andrews,  6  Ariz.  205, 
56  Pac.  969;  Adams  v.  Fugh,  7  Cal.  150; 
Saxonia  Min.  &  Reduction  Co.  v.  Cooic,  7 
Colo.  569,  4  Pac  1111;  Connelly  v.  Devoe,  37 
Conn.  670;  Richardson  v.  Eagle  Mach. 
Works,  78  Ind.  422,  41  Am.  Rep.  684;  French 
V.  Cunningham,  149  Ind.  632,  49  N.  E.  797; 
Mullaly  V.  Austin,  97  Mass.  30;  Ehrlich  v. 
JEtna,  L.  Ins.  Co.  88  Mo.  249;  Howard  v. 
Daly,  61  N.  Y.  362,  19  Am.  Rep.  285;  Milage 
V,  Woodward  (N.  Y.)  78  N.  E.  873;  Madden 
T.  Porterfleld,  63  N.  C  (8  Jones,  L.)  166; 
Markham  v.  Markham,  supra;  CSiamberlin 
T.  Scott,  33  Vt.  80. 

If  performance  of  work  and  labor  has 
been  prevented  by  the  employer,  tbe  em- 
ployee may  recover  for  the  work  done  there- 
under upon  a  general  indehitatua  as3umpsit. 
Perkins  v.  Hart,  11  Wheat.  E37,  6  L.  ed. 
463;  Catholic  Bishop  v.  Bauer,  62  HI.  188; 
Bull  V.  Schuberth,  2  Md.  57. 

And  where  a  minor  makes  a  contract,  ei- 
ther absolute  or  conditional,  to  labor  a  year 
for  a  specified  sum,  and  he  is  discharged  be- 
fore the  year  expires,  without  cause,  in- 
debitatus assumpsit  may  be  maintained  for 
the  minor's  wages  for  the  time  during  which 
he  labors.    Moulton  v.  Xrask,  9  Met.  577. 

And  a  servant  engaged  for  a  fixed  period, 
whose  master  refuses  to  supply  him  with 
work,  though  not  actually  cusmissing  him, 
may  maintain  an  action  of  indebitatus  as- 
svmpsit  for  work  and  labor.  Cook  v.  Sher- 
wood, 11  Week.  Rep.  595. 

THbugh  a  servant  is  engaged  under  an 
entire  contract,  he  is  entitled,  upon  wrong- 
ful discharge,  to  recover  his  wages  during 
6^ILA.(NS.) 


actual  service.  The  Frank  C.  Barker,  19 
Fed.  332;  Hoffman  y.  World's  Columbian 
Exposition,  66  HI.  App.  290. 

And  where  a  minor  is  hired  by  his  parent 
to  another  to  serve  him  for  a  specified  term 
under  an  agreement  that  the  employer  shall 
notify  the  parent  of  any  failure  on  the  part 
of  the  minor  to  perform  his  duty  before  uis- 
charging  him;  and  the  minor  is  discharged 
without  such  notice, — ^the  parent  is  entitlea 
to  have  the  contract  apportioned,  and  to  re- 
cover for  the  time  during  which  labor  was 
performed  before  the  discharge.  Day  v. 
Oglesby,  63  Ga.  646. 

Wages  actually  due  and  payable,  however, 
are  alone  recoverable  in  an  action  by  a  dis- 
charged employee  for  wages.  Levin  v. 
Standard  Fashion  Co.  26  N.  Y.  S.  R.  817,  4 
a.  T.  Supp.  867;  Fowler  ▼.  Armour,  24  Ala. 
194. 

And  a  discharged  servant  cannot  recover 
against  his  master  on  the  common  counts 
for  wages  for  any  further  period  than  that 
during  which  he  actually  served.  Archard 
V.  Hornor,  3  Car.  &  P.  349;  Wiseman  v.  Pan- 
ama R.  Co.  1  Hilt.  300;  Reed.  v.  Newman,  31 
Misc.  792,  66  N.  Y.  Supp.  218. 

An  action,  not  for  damages  for  a  wrong- 
ful discharge,  but  for  a  monthly  salary,  can- 
not be  maintained  where  the  salary  sued 
for  is  for  a  period  after  the  alleged  wrong- 
ful discharge,  and  no  services  were  rendered. 
Arnold  v.  Adams,  27  App.  Div.  346,  49  N.  Y. 
Supp.  1041. 

And  a  person  who  is  employed  for  a  year 
as  an  overseer  of  a  plantation,  and,  after 
overseeing  a  part  of  the  year,  substitutes 
another  in  his  place,  is  entitled  to  recover 
in  an  action  for  a  wrongful  discharge  for 
the  period  of  time  for  which  he  himself  was 
engaged  upon  the  plantation;  but  he  is  not 
entitled  to  recover  for  services  of  his  sub- 
stitute in  the  absence  of  anything  to  show 
that  they  were  received  by  the  owner,  since 
he  cannot  put  another  in  his  place,  however 
equal  in  capacity  he  may  be,  without  the 
consent  of  his  employer.  Hariston  v.  Sale, 
6  Smedes  &  M.  634. 

Nor  can  an  employee  employed  by  i  the 
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servicM  trhat  they  were  reasonably  worth. 
This,  of  course,  is  the  general  rule  applica- 
ble to  such  case,  and  it  is  too  elementary  to 
need  reference  to  authorities.  It  is  contend- 
ed, however,  that  the  rule  does  not  apply 
in  the  case  at  bar,  because  the  contract  for 
permanent  employment  was  only  for  an  in- 
definite time,  that  it  cannot  be  specifically 
enforced,  and  that  it  could  be  terminated  by 
either  party  upon  reasonable  notice.  But 
this  is  not  an  action  to  compel  a  specific  per- 
formance of  the  contract  for  employment 
after  the  completion  of  the  building,  nor  to 
recover  compensation  for  his  services  after 
such  completion,  nor  to  recover  future  prof- 
its which  respondent  might  have  earned  aft- 
er that  time  if  appellant  had  complied  with 
Us  said  promise  of  future  employment.  The 
action  is  for  services  rendered  prior  to  the 


time  when  the  future  employment  at  9150 
was  to  commence.  It  is  based  upon  th« 
theory  that  appellant's  promise  of  the  fu- 
ture employment  was  the  consideration  of 
respondent's  promise  to  do  the  previoiu 
work  for  a  compensation  much  less  than  its 
real  value,  that  each  of  said  promises  was 
part  of  the  contract;  and  that  appellant's 
refusal  to  perform  his  said  promise  abro- 
gated the  contract,  and  entitled  respondent 
to  recover  the  reasonable  value  of  his  past 
services.  This  theory  is  well  founded  ia 
legal  principles,  as  it  is  in  considerations  of 
justice  and  fair  dealing. 

There  are  some  exceptions  to  rulings  of 
the  court  on-  the  admissibility  of  evidence 
touching  the  value  of  respondent's  services, 
but  we  do  not  think  that  any  of  such  rul- 


month  or  week,  who  is  discharged  in  the 
middle  of  a  month  or  week,  recover  in  an  ac- 
tion for  wages  compensation  for  his  services 
rendered  during  the  month,  since  such  wages 
are  not  due  until  the  end  of  the  period;  for 
that  purpose  he  must  resort  to  an  action  for 
damages.  ElUott  v.  Miller,  43  N.  Y.  8.  R. 
636,  17  N.  Y.  Supp.  626;  Wood  v.  Moyes,  1 
Week.  Rep.  166. 

And  a  servant  engaged  from  year  to  year 
at  a  salary  payable  quarterly,  who  has  been 
dismissed  in  the  middle  of  a  quarter,  can- 
not recover  three  months'  wages  in  an  ac- 
tion of  indebitatus  assumpsit  for  work  and 
labor,  brought  before  the  expiration  of  the 
quarter.  Smith  v.  Hayward,  7  Ad.  *  El. 
644,  2  Jur.  232. 

And  this  is  the  rule  though,  after  dismiss- 
al, he  offers  to  serve  during  the  remaining 
/part  of  the  quarter.    Ibid. 

So,  a  seaman  engaged  to  go  on  a  voy- 
age to  a  designated  place  and  return, 
under  a  stipuSition  that  he  shall  not 
be  entitled  to  wages  till  the  end  of 
the  voyage,  cannot,  where  he  is  dis- 
charged at  the  point  of  destination  be- 
fore the  return,  maintain  general  indehita- 
tu»  aaaumpait  to  recover  his  wages  pro  rata 
as  far  as  the  point  of  destination ;  his  rem- 
edy is  either  to  sue  for  the  breach  of  the 
special  contract,  or  for  such  tortious  act 
of  the  captain  whereby  he  is  prevented 
from  earning  his  wages.  Eulle  v.  Height- 
man,  2  East,  146. 

b.  Measure  of  recovery. 

In  actions  of  this  class  the  value  of  the 
services  rendered  is  measured  by  the  con-, 
tract  of  employment;  and  the  exclusion  of 
evidence  bearing  upon  the  value  of  an  em- 
ployee's services,  in  an  action  by  the  em- 
ployee against  his  employer  for  an  alleged 
wrongful  discharge,  not  brought  to  recover 
damages  for  the  wrongful  discharge,  but 
simply  for  the  balance  alleged  to  be  due  ac- 
cording to  the  terms  of  the  contract  for  the 
time  in  which  he  was  in  actual  service,  is 
not  error.  Mahon  v.  Daly,  70  HI.  668. 
6L.RJL(N.8.) 


And  when  a  minor  employee  is  discharged 
without  cause  before  the  expiration  of  the 
time  for  which  be  is  hired,  his  employer  is 
bound  to  pay  at  the  agreed  rate,  deducting 
any  loss  he  may  have  sustained  from  the 
minor's  unfaithfulness.  Moulton  v.  Trask, 
9  Met.  677. 

So,  where  the  complaint  of  a  discharged 
employee  is  for  wages  due,  the  recovery 
must  be  confined  to  toe  period  during  whidb 
the  employee  actually  rendered  services; 
there  can  be  no  recovery  for  breach  of  tha 
contract  thereunder.  Reed  v.  Newman,  31 
Misc.  782,  66  N.  Y.  Supp.  218. 

Where  an  employee  is  discharged,  whether 
rightfully  or  wrongfully,  he  has  no  claim 
for  wages  except  for  what  is  due  at  the 
time  of  the  discharge;  any  otner  claim 
against  the  employer  would  be  one  for  dam- 
ages for  a  breach  of  contract.  Arnold  ▼. 
Adams,  27  App.  Div.  346,  49  N.  Y.  Supp. 
1041. 

TTT.  On  the  quantum  mervit. 

a.  General  rules. 

The  .general  rule  is,  where  a  contract  of 
employment  has  been  partially  performed, 
and  the  employer  prevents  the  completion 
thereof  by  the  wrongful  dischai^e  of  the 
employee,  the  employee  may  elect  to  treat 
the  contract  as  rescinded  by  such  discharge, 
and  sue,  and  recover  on  a  quantum  meruit 
for  the  services  actually  rendered.  Old  Do- 
minion Copper  Min.  &  Smelting  Co.  v.  An- 
drews, 6  Ariz.  205,  56  Pac.  969;  Wilkinson 
V.  Black,  80  Ala.  329;  Liddell  v.  Chidester, 
84  Ala.  508,  5  Am.  St.  Rep.  387,  4  So.  426; 
Van  Winkle  v.  Satterfield,  58  Ark.  617,  23 
L.R.A.  853,  25  S.  W.  1113;  Hartman  v.  Rog- 
ers, 69  Cal.  643,  11  Pac.  681;  Saxonia  Min. 

6  Reduction  Co.  v.  Cook,  7  Colo.  669,  4  Pac 
1111;  Connelly  v.  Devoe,  37  Conn.  670;  Rog- 
ers V.  Parham,  8  Ga.  190;  Beck  v.  Thomp- 
son &  T.  Spice  Co.  108  Go.  242,  33  8.  E.  894; 
Britt  V.  Hays,  21  Ga.  167;  Jones  v.  Dunton, 

7  m.  App.  680;  French  v.  Ctmningham,  149 
Ind.  632,  49  N.  E.  ^97^  ^chardson  v.  Eagle 
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ings  were  eironeoua.  nie  principal  excep- 
tion is  to  the  allowance  of  a  hypotheticil 
question  asked  of  respondent's. witness  Dev- 
endorff,  the  ground  of  the  objection  being 
that  it  assume*  facts  of  which  there  was 
no  eridence.  The  only  specifications  in  the 
objection  to  the  question  were  that  it  con- 
tained the  expressions  "getting  out  plans" 
and  "superintending  the  oonBtruction"  of 
tile  building.  Respondent  had  testified  that 
he  was  not  an  architect,  and  it  is  evident 
that  the  words  "getting  out  plans  for  the 
building,"  used  in  the  question,  were  not 
intended  to  mean,  and  were  not  understood 
by  the  court  to  mean,  that  respondent,  as 
an  architect,  had  prepared  the  plans,  but 
only  that,  as  he  had  previously  testified,  he 
had  assisted  appellant  by  consulting  with 
him  and  an  architect  about  plans,  and  see- 


ing that  they  were  prepared.  As  to  "super- 
intending the  construction"  of  the  building, 
these  words  are  not  in  the  question.  There 
was  some  evidence  as  to  all  the  other  mat- 
ters contained  in  the  question.  We.  do  not 
deem  it  necessary  to  notice  in  detail  the 
other  exceptions  to  the  allowance  of  evi- 
dence. It  is  sufiSdent  to  say  that  they  are 
not  tenable,  and  that  they  go  to  the  weight 
of  the  evidence,  and  not  to  its  admissibility. 
The  judgment  and  order  appealed  from  are 
afl&rmed. 

We  concur:  Beatty,  Oh.  J.;  Heniluw,  J.; 
Lorigan,  J. 

Rehearing  denied. 


Mach.  Works,  78  Ind.  422;  Fulton  r.  Heffel- 
finger,  23  Ind.  App.  104,  64  N.  E.  1079; 
James  v.  Parsons,  R.  &  Co.  70  Kan.  166,  78 
Pac  438;  Given  v.  Charron,  16  Md.  602; 
Keedy  v.  Long,  71  Md.  386,  6  L.R.A.  760,  18 
Atl.  704;  Keedy  v.  Crane,  71  Md.  396,  18  Atl. 
707;  Mullaly  v.  Austin,  97  Mass.  30;  Mooney 
V.  York  Iron  Co.  82  Mich.  263,  46  N.  W.  376; 
Hemminger  v.  Western  Assur.  Co.  96  Mich. 
365,  64  N.  W.  049;  Mackubin  ▼.  Cnarkson, 
6  Minn.  247,  Oil.  103;  Glover  v.  Henderson, 
120  Mo.  367,  41  Am.  St.  Rep.  696,  26  S.  W. 
175;  Ehrlich  v.  i^na  L.  Ins.  Co.  88  Mo.  249; 
Isaacs  V.  McAndrew,  1  Mont.  437;  Howard 
▼.  Daly,  61  N.  Y.  362,  19  Am.  Rep.  286; 
Purdy  T.  Nova  Scotia  Midland  R.  ft  Iron 
Co.  11  Misc.  406,  32  N.  Y.  Supp.  276;  Milage 
V.  Woodward  (N.  Y.)  78  N.  E.  873;  Oolbum 
V.  Woodworth,  31  Barb.  381;  Welch  t.  Liv- 
ingston, 33  Misc.  116,  67  N.  Y.  Supp.  149; 
Brinkley  v.  Swicegood,  65  N.  C  626;  Smith 
V.  Cashie  ft  C.  R.  ft  Lumber  Co.  (N.  C.)  64  8. 
E.  788;  Heame  v.  Garrett,  49  Tex.  619; 
Emmens  v.  Eldei^on,  4  H.  L.  Gas.  625. 

And  for  money  expended.  Glover  v.  Hen- 
derson and  Hemminger  t.  Western  Assnr. 
Co.  tupra. 

He  is  not  confined  to  an  action  for  dam- 
ages for  the  breach  of  the  contract.  Welch 
V.  Livingston,  supra. 

Past  services  rendered  under  an  express 
agreement  which  the  party  for  whom  the 
services  were  to  be  performed  has  prevented 
the  other  party  from  fully  performing  are 
BufiBcient  to  support  an  action  on  a  common 
court  for  wages  fairly  earned  by  such  past 
services.  Mitchell  v.  Scott,  41  Mich.  108,  1 
N.  W.  968. 

And  such  a  suit  may  be  brought  immedi- 
ately upon  the  unlawful  discharge.  Jones 
V.  Dunton,  7  111.  App.  680;  Roger*  t.  Par- 
ham,  8  Oa.  190. 

Nor  is  it  error,  where  a  wrongfully  dis- 
charged employee  declares  specially  updn  a 
breach  of  the  contract,  and  also  upon  the 
common  coimts  for  labor  expended  and  ex- 
penses incurred,  to  allow  him  to  elect  to  re- 
cover on  a  quantum  meruit  at  the  close  of 
CLJtA.(N.S.) 


the  testimony.  Hemminger  v.  Western  As- 
aur.  Co.  96  Mich.  366,  64  N.  W.  949. 

Evidence  under  a  quantum  meruit  can  be 
resorted  to  only,  however,  where  the  special 
contract  for  services  has  either  been  vio- 
lated or  rescinded,  and  it  is  not  sufilcient  to 
meet  the  case,  Jenkins  v.  Long,  8  Md.  132, 
Dictum. 

And  a  wrongfully  discharged  servant  who 
elects  to  treat  the  contract  of  employment 
as  rescinded  and  recover  on  the  quantum 
meruit  for  the  services  rendered  can  reoover 
only  for  services  up  to  the  date  of  his  dis- 
charge. Ehrlich  v.  .£tna  L.  In*.  Co.  88  Mo. 
249;  Union  Bank  v.  Heyward,  16  8.  0.  296. 

b.  The  election. 

Where  aa  employee  wronj^fully  discharged 
before  the  expiration  of  us  term  of  em- 
ployment brings  an  action  immediately 
after  he  is  dismissed,  he  treats  the  contract 
as  rescinded  and  ended,  and  waives  his  right 
to  entire  damages  for  the  whole  year  on  the 
theory  of  constructive  service,  and  restricts 
his  nght  of  proceed  for  compensation  for 
his  services  to  an  action  on  a  quantum 
meruit.    Watts  v.  Todd,  I  McMull.  L.  26. 

And  where  the  complaint  in  an  action  for 
a  wrongful  discharge  contains  a  special 
count  upon  the  contract,  and  a  general  one 
for  work  and  labor,  the  plaintiff  will  be 
deemed  to  have  waived  the  contract,  and  to 
have  proceeded  upon  a  quantum  meruit; 
and  an  instruction  that  the  plaintiff  is  en- 
titled to  recover  a  fair  compensation  for  his 
work,  provided  such  compensation  does  not 
exceed  the  whole  amount  of  the  contract 
price,  is  proper,  where  no  claim  is  made  for 
any  other  damages.  Chamberlain  v.  Scott, 
33  Vt.  80. 

So,  a  complaint  charging  that  the  defend- 
ant wrongfully  discharged  the  plaintiff,  and 
stating  the  value  of  the  services  rendered 
and  moneys  expended,  and  praying  judg- 
ment therefor  lees  the  amount  received,  de- 
clares upon  a  qucuitum  meruit  for  services 
rendered  and  reasonable  expenses  incurred, 
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M  distinguished  from  a  breach  of  contract. 
Glover  v.  Henderson,  120  Mo.  367,  41  Am. 
St.  Rep.  695,  26  S.  W.  175. 

And  an  action  by  a  wrongfully  discharged 
employee  is  not  made  one  for  damages  for 
breach  of  the  contract  of  employment,  as 
distinguished  from  one  on  a  quantum  mer- 
uit for  the  services,  by  the  fact  that  the 
petition  sets  out  the  contract  and  a  com- 
pliance with  its  terms  and  the  termination 
thereof  by  the  defendant,  where  it  also 
shows  that  the  plaintiff  electa  to  treat  the 
contract  as  canceled,  and  seeks  to  recover 
for  the  services  rendered.  Ehrlich  t.  .£tn» 
L.  Ins.  Co.  supra. 

But  an  employee  suing  his  employer  does 
not,  by  filing  the  common  count,  elect  to 
sue  for  wages  due  him  at  the  time  of  his 
discharge  upon  a  quantum  meruit,  and  is 
not  thereby  barred  from  afterwards  pro- 
ceeding for  damages  accruing  from  a  breach 
of  the  contract  of  employment.  Kt.  Hope 
Cemetery  Asso.  v.  Weidenmann,  139  HI.  87, 
28  N.  E.  834. 

And  the  cause  of  action  of  an  employee 
for  services  during  a  period  in  which  he  did 
not  perform  any  work  under  the  contract, 
and  was  not  permitted  to  do  so,  is  not  one 
for  wages  earned,  but  one  for  damages  for 
loss  of  opportunity  to  labor  and  earn  wages. 
Kennedy  v.  South  Shore  Lumber  Co.  102 
Wb.  284,  78  N.  W.  667;  Alaska  Fish  & 
Lumber  Co.  t.  Chase,  04  C.  C.  A.  I,  128  Fed. 
886;  Wood  t.  Moyes,  1  Week.  Rep.  166. 

«.  Wliat  constitutes  rescission   authorizing 
quantum  meruit. 

The  question  whether  a  contract  of  em- 
ployment was  rescinded  so  as  to  warrant  a 
recovery  upon  a  quantum  meruit  depends 
upon  whether  the  discharge  was  in  violation 
of  the  contract  or  in  conformity  with  it. 

Thus,  where  a  special  contract  for  the 
rendition  of  services  and  to  pay  a  certain 
sum  therefor  for  a  year  provides  that  the 
employer  may  dismiss  the  employee  at  any 
time  during  the  year  by  giving  a  month's 
notice,  a  dismissal  in  conformity  with  the 
contract  does  not  violate  or  rescind  it,  so  as 
to  enable  the  employee  to  resort  to  a,  quan- 
tum meruit;  he  must  recover,  if  at  all,  upon 
the  contract.    Jenldns  v.  Long,  8  Md.  132. 

And  an  employee  engaged  by  the  month, 
who  was  discharged  during  a  month  after 
working  a  part  of  it,  and  who  then  refused 
a  tender  of  a  half  month's  wages,  cannot 
recover  for  the  services  rendered  on  the 
quantum  meruit.  Leacock  v.  Striker,  32  N. 
Y.  S.  R.  690,  10  N.  y.  Supp.  540. 

A  father  who  places  his  son  with  a  ma- 
chinist under  a  special  contract  to  work  for 
him  for  four  years,  however,  may,  where 
the  machinist  discharges  the  son  without 
good  cause  before  the  expiration  of  the 
term,  treat  the  contract  as  rescinded,  and 
immediately  sue  on  the  quantum  meruit  for 
work  actuaJly  performed  by  his  son.  Har- 
ris V.  Separks,  71  N.  C  372. 

And  where  a  father  contracted  with  an- 
6L.R.A.(N.S.) 


other  to  give  the  latter  the  services  of  hia 
minor  son  for  a  specified  period,  for  which 
the  latter  agreed  to  give  him  certain  chat- 
tels, which  were  delivered  forthwith,  but 
were  to  remain  the  property  of  the  em- 
ployer until  the  services  were  performed; 
and  the  father  sold  the  chattels  to  a 
stiMiger;  and  the  boy  was  afterwards 
wrongfully  discharged  before  the  expiration 
of  the  term,  and  the  employer  recalled  the 
chattels,  and  the  purchaser,  knowing  all  the 
facts,  settled  the  demand  by  paying  the  em- 
ployer a  sum  of  money, — the  written  con- 
tract of  employment  was  rescinded,  and  the 
father  was  entitled  to  recover  on  a  quantum 
meruit  for  services  performed  by  his  son; 
but  neither  the  father  nor  the  vendee  of  the 
chattels  eould  recover  back  the  money  paid 
to  the  employer.    Hill  v.  Green,  4  Pick.  114. 

So,  where  a  special  contract  is  made  be- 
tween a  landowner  and  an  overseer;  and 
the  landowner  discharges  the  overseer  from 
his  service  and  puts  an  end  to  the  ori^^nal 
contract, — the  overseer  may  recover  against 
him  on  the  common  count.  Rye  v.  Stubbs, 
1  Hill,  L.  384. 

And  one  who  enters  into  a  special  con- 
tract with  another  to  carry  on  the  latter** 
farm  during  the  owner's  Ufe  in  considera- 
tion of  receiving  the  same  at  the  decease  of 
the  owner,  which  is  brok^i  and  determined 
by  the  owner  by  a  conveyance  of  a  part  of 
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land,  may  treat  the  contiuct  as  at  an 
end,  and  reoover  on  the  common  counts  the 
value  of  his  services  previously  rendered. 
Canada  v.  Canada,  6  Cush.  IS. 

And  where  an  overseer  and  a  landowner 
contracted  for  a  year,  and  separated  before 
the  end  of  the  year,  and  the  landowner 
afterwards  agreed  to  Day  the  overseer  what 
his  services  were  worth,  the  latter  may  re- 
cover on  the  quantum  meruit.  Graham  v. 
Lewis,  2  Hill,  L,  477. 

So,  where  a  complete  performance  of  a 
special  agreement  to  do  specified  carpen- 
tering for  another  is  prevented  by  the  act 
of  the  latter  after  partiaf  performance,  the 
person  so  performing  may  recover  for  the 
work  performed  on  a  general  count.  Mor- 
ford  V.  Ambrose,  3  J.  J.  Marsh.  688. 

And  where  a  person  about  to  erect  seats 
for  viewing  a  public  function  entered  into 
an  agreement  with  a  foreign  agent_  to  make 
the  scheme  known  abroad  and  dispose  of 
tickets  for  seats,  the  agent  to  be  paid  by  a 
percentage  on  the  tickets  which  he  sold; 
and,  after  the  agent  had  incurred  certain 
expenses,  but  before  he  had  sold  any  tick- 
ets, the  employer  desired  him  not  to  dispose 
of  them,  as  he  would  sell  them  himself; 
whereupon  the  agent  returned  the  tickets, — 
it  is  a  question  for  the  jury,  in  an  action 
by  the  agent  for  compensation  for  work 
done,  whether  the  contract  was  not  re- 
scinded by  mutual  consent,  and  whether 
there  was  not  a  new  implied  contract  that 
the  agent  should  be  paid  for  the  work  ac- 
tually done  as  upon  a  quantum  meruit.  De 
Bernardy  v.  Harding,  8  Exch.  822. 

And  a  person  who  has  partly  performed 
a  contract  for  the  grading  of  a  section  of  a 
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Tsilroadj  when  he  is  expelled  from  the  work 
by  the  other  party  to  the  contract,  may  re- 
cover in  general  assumpsit  for  work  actually 
done;  and  the  other  party  cannot  set  up 
the  special  contract  to  defeat  him.  Rode- 
mer  t.  Gonder,  9  Gill,  288. 

And  a  person  employed  by  a  company  to 
use  his  best  efforts  in  the  organization  of 
companies  to  promote  a  system  of  electric 
lighting,  who  goes  to  a  certain  place  in  the 
course  of  his  employment  and  uses  his  beat 
efforts  to  establish  a  company  there,  but  is 
prevented  from  doing  so  by  being  recalled 
by  his  employer,  may  recover,  in  an  action 
tnerefor,  what  his  time  was  worth  while 
there,  and  reasonable  expenses.  Cadmaa  v. 
Markle,  76  Idich.  448,  5  LJLA.  707,  43  N.  W. 
315. 

So,  an  agent  employed  for  an  agreed  com- 
pensation to  sell  land  at  a  given  price,  who 
succeeds  in  finding  a  purchaser  at  the  stip- 
ulated price,  when  the  principal  declines  to 
sell,  and  rescinds  his  authority,  is  entitled 
to  sue  the  principal  for  a  reasonable  re- 
muneration for  his  work  and  labor,  and  ia 
not  bound  to  resort  to  a  special  action  for 
a  wrongful  withdrawal  of  the  offer.  But 
in  such  case  an  agreement  to  pay  the  agent 
a  reasonable  remimeration  for  his  work  Is 
an  implication  of  law,  and  its  existence 
should  not  be  submitted  to  the  jury  in  an 
action  brought  by  the  attorney  for  work  and 
labor.  Prickett  t.  Badger,  I  C.  B.  N.  S. 
280. 

And  an  author  engaged  to  write  an  arti- 
cle to  appear  among  other  works  in  a  pe- 
riodical publication,  who  is  forced  to  dis- 
continue his  work  because  of  the  discontin- 
uance of  the  publication,  may  recover  a 
reasonable  sum  for  the  part  which  he  has 
prepared,  on  a  quantum  meruit  in  a  com- 
mon count  for  work  and  labor;  and  the 
publishers  are  not  entitled  to  claim  the  com- 

Sletion  of  the  article,  that  it  may  be  pub- 
shed  in  a  separate  form  for  general  read- 
ers. Planche  t.  Colbum,  6  Car.  &  P.  68,  8 
Bing.  14. 

d.  The  amount  of  the  recovery. 

Where  an  employee  is  wrongfully  dis- 
charged, and  he  sues  on  a  quantum  meruit 
for  work  and  labor  actually  performed,  it 
is  allowable  to  refer  to  the  contract  of  em- 
ployment to  fix  the  value  of  his  services 
and  the  measure  of  his  damages.  Britt  v. 
Bays,  21  Ga.  157;  Hemminger  v.  Western 
Assur.  Co.  96  Mich.  355,  54  N.  W.  949. 

And  it  has  been  asserted  that  where  work 
is  done  under  a  special  contract  the  price 
for  the  work  must  be  governed  by  the  stip- 
ulations of  the  contract,  although  the  per- 
son doing  the  work  may  be  justified  in 
abandoning  the  contract  and  bringing  his 
action  on  the  quantum  meruit  for  the  work. 
Folliott  V.  Hunt,  21  lU.  654. 

And  that  one  who  has  partially  per- 
formed a  contract  for  the  rendition  of  serv- 
ices, but  is  prevented  from  rendering  full 
service  by  the  act  of  the  other  party  to  the 
contract,  who  waives  the  special  agreement 
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and  sues  in  assumpsit  upon  a  quantum  mer- 
uit, cahnot  recover  more  than  the  price  of 
the  work  as  fixed  by  the  special  contract. 
Morford  v.  Ambrose,  3  J.  J.  Marsh.  688; 
Fulton  v.  Heffelflnger,  23  Ind.  App.  104,  54 
N.  E.  1079;  French  v.  Cunningham,  149  Ind. 
632,  49  N.  E.  797. 

And  it  has  been  held  that,  where  a  mason 
who  had  contracted  to  do  certain  work  for 
another  in  the  building  of  a  house  at  a 
stipulated  price  was  compelled  to  quit  the 
job  in  consequence  of  the  neglect  of  the 
owner  to  furnish  materials  in  season,  the 
mason  is  confined  to  the  contract  price  on 
the  question  of  damages,  and  cannot  giva 
evidence  of  the  value  of  the  work,  where  it 
does  not  appear  that  the  work  was  ren- 
dered  more  expensive  to  him  than  was  con- 
templated when  the  contract  was  made,  or 
than  it  would  have  been,  in  consequence  of 
the  neglect  of  the  employer;  or  that  the 
mason  was  obliged  to  do  the  work  at  a  less 
favorable  season,  or  at  an  additional  ex- 
pense.   Koon  V.  Grecnman,  7  Wend.  121. 

Where  a  person  employing  another  under 
a  special  contract  for  the  performance  of 
specified  services  throws  obstacles  in  the 
way  of  their  performance,  which,  after  time 
and  money  had  been  bestowed  in  the  at- 
tempted completion  of  the  job,  finally 
cause  its  abandonment,  however,  the  rule 
that  the  special  contract  must  control  as  to 
the  rate  of  compensation  does  not  apply, 
and  the  person  contracting  to  perform  such 
services  is  entitled  to  recover  their  value 
under  a  quantum  meruit.  Merrill  v.  Ithaca 
&  0.  R.  Co.  16  Wend.  586,  30  Am.  Dec.  130; 
Doughty  ▼.  OTJonnell,  4  Daly,  61. 

And  the  employee  is  entitled  to  the  ac- 
tual value  of  ms  services  though  it  is  in  ex- 
cess of  the  measure  of  damages  fixed  by  the 
contract.    Doughty  t.  O'Donnell,  supra. 

And  a  person  who  ia  employed  to  do  work, 
who  is  thrown  out  of  employment,  and 
loses  time  by  the  failure  of  his  employer 
to  furnish  materials  according  to  his  un- 
dertaking, is  entitled  to  recover  for  work 
done  for  which  the  price  was  not  stipulated, 
or  for  which  the  contract  did  not  provide,- 
what  such  work  is  reasonably  worth.  Car- 
roll V.  Welch,  26  Tex.  147. 

And  the  prevailing  rule  seems  to  be  that, 
where  an  employee  who  has  been  wrong- 
fuUy  discharged  elects  to  ignore  the  con- 
tract and  sue  for  services  and  labor  ex- 
pended, the  measure  of  damages  is  not  nec- 
essarily the  contract  price;  he  may  recover 
what  his  services  are  reasonably  worth  al- 
though in  excess  of  the  rate  fixed  by  the 
contract.  Hemminger  v.  Western  Assur. 
Co.  95  Mich.  355,  54  N.  W.  949 ;  Kearney  v. 
Doyle,  22  Mich.  294;  Chamberlain  v.  Scott, 
33  Vt.  80. 

This  is  the  rule  of  Davidson  v.  Caughlin. 

Under  this  rule,  a  discharged  employee 
is  not  limited  to  a  pro  rata  share  of  the 
contract  price.  Chamberlain  v.  Scott,  su- 
pra; Ehrlich  V.  jEtna  L.  Ins.  Co.  88  Mo.  249. 

Au  employer  who,  by  his  voluntary  act, 
puts  a  stop  to  the  execution  of  the  work 
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engaged  to  be  done  when  but  a  part  of  it 
has  been  completed  has  no  right  to  assert 
the  substance  of  the  contract  of  employ- 
ment for  the  purpose  of  defeating  a  recovery 
by  the  employee  for  the  actual  amount  of 
labor  and  materials  already  expended  and 
used.  Derby  y.  Johnson,  21  Vt.  21;  Heame 
T.  Garrett,  49  Tex.  619. 

And  the  employee  may  recover  what  the 
labor  dona  is  worth  regardless  of  its' value 
to  the  employer.  Mooney  v.  York  Iron  Co. 
82  Mich.  263,  46  N.  W.  376. 

And  where  an  employee  is  wrongfully 
discharged  before  the  expiration  of  the  pe- 
riod for  which  he  is  employed,  and  he  elects 
to  bring  action  to  recover  the  value  of  his 
services,  testimony  of  what  ia  usually 
charg%£  for  similar  services,  given  by  per- 
sons who  are  acquainted  with  such  value,  is 
competent.  •  Glover  v.  Hend'irgon,  120  Mo. 
367,  41  Am.  St.  Rep.  696,  2S  S.  V.  17S;  Ma- 
hon  V.  Daly,  70  HI.  663;  Dought)  r.  O'Don- 
nell,  4  Daly,  61. 

Thus,  a  person  contracting  to  labor  as  a 
carpenter  in  building  a  house  for  another, 
the  latter  to  furnish  (he  requisite  lumber 
therefor,  ma^  recover,  if  he  is  prevented 
from  proceedmg  with  the  work  by  the  fail- 
ure of  the  other  to  furnish  the  liunber,  for 
the  work  actually  done,  upon  a  quantum 
meruit,  without  being  limited  by  the  con- 
tract price  and  without  reference  to  it. 
Western  v.  Sharp,  14  B.  Mon.  177,  dictum. 

So,  a  person  agreeing  with  another  to  do 
all  the  stone  work,  masonry,  and  blasting 
on  3  miles  of  a  railway  in  process  of  con- 
struction, at  a  specified  price  per  cubic  yard, 
who  is  required  to  discontinue  labor  thereon 
before  its  completion,  is  entitled  to  recover 
against  his  employer,  as  upon  a  quantum 
meruit,  the  value  of  services  performed, 
without  reference  to  the  rate  of  compensa- 
tion specified  in  the  contract.  Derby  ▼. 
Johnson,  supra. 

In  the  above  case  Koon  v.  Qreenman,  7 
Wend.  121,  supra,  was  distinguished  upon 
the  ground  that  in  that  case  the  em- 
ployee was  prevented  from  completing 
his  contract  by  the  mere  negligence  c^ 
.the  employer,  and  there  does  not  appear  to 
have  been  any  difficulty  in  ascertaining  the 
amount  to  which  the  employee  was  entitled 
according  to  the  rates  specified  in  contract, 
while  in  the  present  case  the  work  was 
stopped  by  the  positive  command  of  the  em- 
ployer, and  it  is  impracticable  to  ascertain 
the  amount  due  the  employee,  for  the  rea- 
son that  when  the  work  was  stopped  a 
large  portion  of  it  was  in  such  an  unfin- 
ished state  as  to  be  incapable  of  measure- 
ment. 

Likewise,  one  who  contracted  to  work  for 
a  city  for  a  year  at  a  specified  amount  per 
month,  and  who  had  drawn  his  pay  monthly 
from  the  city  treasurer  up  to  the  time  of  a 
wrongful  discharge,  is  entitled  to  recover  of 
the  city,  notwithstanding  such  payment, 
upon  a  quantum  meruit  for  work  and  labor, 
what  his  services  were  reasonably  worth 
during  the  whole  of  the  period  he  worked, 
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deducting  what  he  had  received.     Clark  v. 
Manchester,  51  N.  H.  594. 

And  where  a  landowner  employs  a  person 
for  a  year  at  a  specified  salary,  payable 
monthly,  to  manage  his  farm  and  superin- 
tend the  raising  of  a  crop,  and  afterwards 
discharges  him,  and  the  employee  refuses  to 
abandon  the  crop,  but  contmues  its  cultiva- 
tion to  completion,  and  the  benefit  thereof 
goes  to  the  landowner,  the  measure  of  dam- 
ages on  a  quantum  meruit  for  services  per- 
formed after  the  date  of  the  discharge  is 
the  difference  between  the  contract  wages 
per  month  and  what  he  should  be  allowed 
on  qtmntum  meruit.  Mudgett  ▼.  Texas  To- 
bacco Growing  ft  Iffg.  Co.  (Tex.  Civ.  App.) 
61  a  W.  160. 

So,  the  measure  of  damages  for  the 
wrongful  discharge  of  real-estate  agents  em- 
ployed for  a  specified  period  to  sell  real  es- 
tate is  the  reasonable  value  of  the  servioes 
rendered,  and  ihe  moneys  fairly  expended 
in  performance  of  such  services.  Glover  t. 
Henderson,  120  Mo.  367,  41  Am.  St.  Rep.  695, 
26  8.  W.  175. 

And  in  such  case,  if  real-estate  agents 
elect  to  bring  action  to  recover  the  value  of 
their  services,  it  is  competent  to  show  what 
commissions  have  been  paid  in  the  same 
locality  for  selling  other  lands.    Ibid. 

And  where  an  assurance  company  en- 
tered into  a  contract  with  a  person  by  which 
the  latter  was  to  recover  whatever  was 
worth  saving  from  a  sunken  vessel  in  con- 
sideration of  one  half  of  the  net  amount 
realized  from  the  sale  of  articles  recovered; 
and  the  employee  was  prevented  from  fully 
performing  the  contract  by  the  wrongful 
act  of  the  employer,  and  he  elected,  at  the 
close  of  the  testimony  in  an  action  for  the 
breach,  to  recover  upon  a  quantum  meruit, 
and  claimed  that  the  sale  of  the  articles  re- 
covered by  him  was  a  breach  of  the  con- 
tract, testimony  tending  to  show. the  value 
of  the  articles  sold  is  competent,  althouf^h 
it  also  tends  to  show  damages  from  the 
breach  specially  counted  upon,  which  the 
plaintiff  had  elected  to  abandon.     Henunin- 

er  V.  Western  Assur.  Co.  95  Mich.  355,  64 

.  W.  949. 

So,  the  preliminary  cost  of  the  engraving 
plate  from  which  bonds  were  to  be  printed 
constitutes  a  part  of  the  value  of  the  work 
performed,  and  may  be  recovered  as  part  of 
the  damages  in  an  action  upon  a  quantum 
meruit  upon  a  contract  for  printing  bonds, 
where  full  performance  was  prevented  by 
the  act  of  the  employer.  Purdy  v.  Nova 
Scotia  Midland  R.  &  Iron  Co.  11  Misc.  408, 
32  N.  Y.  Supp.  157. 

rv.  Recovery  as  a  bar  or  estoppel. 

The  general  rule  is  that,  where  a  former 
action  was  brought  by  a  discharged  servant 
upon  the  contract  of  employment,  involving 
only  wages  due  under  the  terms  of  the  con- 
tract, including  no  claims  for  wages  for  the 
balance  of  the  time  after  the  discharge,  re- 
covery therein  doea^  not  buT*  subsequent 
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action  for  such  wages.  James  7.  Parsons, 
R.  &  Oo.  70  Kan.  186,  78  Pac.  438;  Jeykal 
T.  Nova  Scotia  Glass  Oo.  20  N.  S.  388. 

And  that  a  recovery  by  a  discbar^d  em- 
ployee of  an  instalment  of  the  stipulated 
salary  due  by  the  terms  of  the  contract  of 
employment  is  no  bar  to  an  action  for  gen- 
eral damages  for  breach  of  the  contract. 
Levin  ▼.  Standard  Fashion  Co.  16  Daly,  404, 
11  N.  T.  Supp.  706,  Affirming  25  N.  Y.  a  R. 
817,  4  N.  Y.  Supp.  867. 

Under  it  a  claim  for  wages  earned  and 
due  before  dismissal,  and  one  for  damages 
for  a  wrongful  dismissal,  constitute  two 
separate  and  independent  causes  of  action; 
and  an  action  for  wages  and  one  for  a 
wrongful  discharge  may  be  prosecuted  at 
the  same  tfane  by  a  discharged  employee, 
and  neither  is  a  bar  to  the  other.  I«vin  t. 
Standard  Fashion  Oo.  26  N.  Y.  S.  R.  817,  4 
N.  Y.  Supp.  867;  Perry  v.  Dickerson,  86  N. 
y.  34S,  39  Am.  Rep.  663,  Affirming  7  Abb. 
N.  C.  466. 

And  where  a  person  is  employed  by  an- 
other for  one' year  at  a  stipulated  sum  per 
month,  and  is  discharged  before  the  expira- 
tion of  his  term,  and  thereupon  sues  him 
and  obtains  a  judgment  for  the  amount  due 
up  to  the  time  of  the  discharge,  he  is  not 
thereby  estopped  from  in8titutiA|;  proceed- 
ings to  reoover  the  balanoe  due  him  for  the 
remaining  portion  of  the  year.  Blun  t. 
Holitzer,  53  6a.  82. 

Nor  is  a  satisfied  judgment  for  one  week's 
wages,  in  a  suit  brought  after  wrongful  dis- 
missal from  service,  a  bar  to  a  subsequent 
suit  for  wages  thereafter  accruing  under 
the  same  contract,  where  the  employee  oon- 
tinned  ready  to  work,  and  his  employment 
was  at  a  specified  salary  per  weelc,  payable 
weekly,  although  there  was  an  exoresa  pro- 
vision that  the  contrfust  should  continue  for 
a  year.  Olmstead  v.  Bach  (Md.)  18  L.R.A. 
64,  25  Atl.  343. 

So,  a  person  employed  at  weekly  wages 
and  a  commission  on  the  product  of  his  la- 
bor to  be  computed  and  paid  at  periods  of 
not  more  than  six  months,  who  is  wrong- 
fully discharged,  is  not  barred  by  his  re- 
covery in  an  action  for  his  weekly  wages 
from  maintaining  a  separate  action  for  com- 
missions on  a  period  subsemiently  expiring.^ 
Perry  v.  Dickerson,  7  Abb.  N.  0.  471. 

And  where  an  employee  payable  weekly 
was  discharged,  and  it  was  contended  by 
the  employer  tliat  the  employee  abandoned 
work  on  Friday  afternoon,  and  by  the  em- 
ployee that  she  rendered  service  every  day 
of  the  week  including  Saturday,  and  she 
sued  and  recovered  for  the  full  amount  of 
wages  for  that  week,  the  action  involved 
a  claim  for  wages  due  and  payable  only, 
and  is  not  a  bar  to  a  sifbsequent  action 
brought  for  the  breach  of  the  contract  of 
employment  by  a  wrongful  discharge. 
Levin  v.  Standard  Fashion  Co.  16  Daly,  404, 
11  N.  Y.  Supp.  706,  Affirming  25  N.  Y.  S.  R. 
817,  4  N.  Y.  Supp.  867. 

In  the  above  case  Moody  ▼.  Leverich,  4 
Daly,  401,  tupra,  II.,  a,  was  distinguished 
upon  the  ground  that  in  that  case  the  em- 
6LJtJL(N.8.) 


ployee  had  not  worked  for  the  period  requi- 
site to  entitle  him  to  an  instalment  of  sal- 
ary; whereas  here  the  employee  rendered 
full  services  on  every  day  except  Saturday, 
and  on  that  day  she  tendered  ner  services. 

Nor  is  an  action  brought  for  wages  stipu- 
lated to  be  paid  by  the  contract  of  employ- 
ment, and  earned  and  due  at  the  time  of 
the  wrongful  discharge,  barred  by  a  pre- 
vious determination  in  an  action  by  a  dis- 
charged employee  for  damages  for  a  wrong- 
ful discharge.  Perry  t.  Dickerson,  85  N.  Y. 
345,  39  Am.  Rep.  663,  Affirming  7  Abb.  N. 
C.  466. 

It  has  been  held,  however,  that  an  agent 
who  is  wron^uUy  dismissed  from  se^ce 
cannot  split  his  demand  into  parts,  but  must 
combine  into  one  action  claims  for  nast 
services  and  for  damages  resulting  from 
breach  of  contract,  although  they  are  pros- 
pective in  their  character.  iGtna  L.  Ins. 
Oo.  T.  Nexsen,  84  Ind.  847,  43  Am.  Rep.  91. 

And  where  a  contract  is  made  for  employ- 
ment alleged  to  be  for  one  year  at  a  speci- 
fied salary,  payable  monthly,  and  the  em- 
ployee is  discharged,  a  recovery  for  a 
monthly  instalment  of  salary  which  becomes 
due  and  payable  after  the  discharge  is  con- 
clusive that  the  hiring  is  by  the  year,  and 
not  by  the  month.  Williams  v.  Luckett,  77 
Miss.  394,  26  So.  967. 

So,  a  recovery  by  a  discharged  servant 
upon  a  quantum  meruit  for  the  value  of  the 
services  rendered,  or  for  damages  for  breach 
of  the  contract  of  services,  operates  as  an 
estoppel  to  a  subsequent  action  for  damages 
for  breach  of  the  contract.  Levin  v.  Stand- 
ard Fashion  Co.  supra;  Keedy  v.  Long,  71 
Md.  386,  6  L.RJL  759,  18  Atl.  704;  Keedy  t. 
Crane,  71  Md.  395,  18  Atl.  707. 

A  servant  wrongfully  discharged  cannot 
treat  the  contract  as  terminat&l  and  re- 
cover as  upon  a  quantum  meruit  for  the 
value  of  the  services  rendered,  and  also 
stand  upon  the  contract  and  recover  imder 
its  terms  for  its  breach;  having  elected  one 
remedy,  he  cannot  avail  himself  of  the 
other.  James  v.  Parsons,  R.  ft  Oo.  70  Kan. 
156,  78  Pa«.  438;  Moody  v.  Leverich,  14  Abb. 
Pr.  N.  S.  145. 

And  a  clerk  dismissed  in  the  middle  of  a 
quarter,  who  sues  specially  on  the  contract 
for  the  wrongful  dismissal,  and  also  on  a 
quantum  meruit  for* his  actual  services, 
treating  it  as  a  rescinded  contract,  and  who 
recovers  thereunder,  services  actually  ren- 
dered during  the  broken  quarter  having  been 
taken  into  consideration,  cannot  maintain  a 
second  action  upon  an  indebitatus  count  for 
services  during  such  broken  quarter,  since 
in  the  former  action  on  the  special  contract 
it  was  treated  as  an  open  contract,  and,  to 
bring  indebitatus  assumpsit,  he  must  have 
rescinded  the  contract.  Goodman  T.  Pocook, 
16  Q.  G.  676. 

V.  Conclusion. 

With  respect  to  services  actually  ren- 
dered by  a  wrongfully  discharged  servant  or 
employee,  tlte  discharge  in  no  way  affects 
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the  servant's  right  to  recover,  and  he  may 
proceed  at  once  upon  the  discharge,  and 
need  not  tender  readiness  to  perform  the 
rest  of  the  contract;  and  he  may,  in  a 
proper  case,  proceed  upon  the  contract  for 
the  recovery  of  the  wages  therein  provided 
for,  or  upon  a  quantum  meruit  for  the  value 
of  the  services  rendered.  If  the  discharged 
servant  brings  action  upon  the  contract  of 
employment  ne  affirms  the  contract,  and  his 
recovery  is  measured  by  its  terms,  and  he 
can  only  recover  wages  actually  earned  and 
due  under  it  at  the  tinle  of  the  discharge. 
When  the  servant  is  discharged  in  violation 
of  the  contract,  and  not  in  conformity  with 
it,  he  may  elect  to  treat  the  contract  of 
employment  as  rescinded,  and  sue  upon  the 
quantum  meruit  for  the  value  of  his  serv- 
ices. The  election  to  proceed  upon  the 
quantum  meruit  is  usually  evidenced  by  a 
demand  for  the  recovery  of  the  value  of  the 
services  rendered,  as  distinguished  from  a 
demand  for  wages.  And  wMle,  in  ordinary 
cases  of  this  class,  the  contract  may  be  re- 
ferred to  to  fix  the  value  of  the  services 
rendered,  and  it  has  been  held  that  the  con- 
tract price  is  controlling,  it  is  not  so  where 
there  was  no  price  specified  in  the  contract, 
or  where  special  circumstances  existed  mak- 
ing the  labor  performed  disproportionately 
arduous;  and  the  prevailing  rule  would 
■eem  to  be  that  the  recovery  should  be  for 
what  the  services  rendered  were  reasonably 
worth  unaffected  by  the  contract,  or  by  the 
question  of  their  value  to  the  employer  or 
master. 

A  claim  for  wages  earned,  asserted  under 
the  contract  for  employment,  is  a  separate 
cause  of  action  independent  of  any  claim 
for  damages  for  the  wrongful  discharge,  or 
for  wages  after  the  discharge;  and  a  re- 
covery on  such  a  claim  does  not  bar,  and 
is  not  barred  by,  a  recovery  on  either  of  the 
other  kinds  of  claims.  But  to  recover  on 
a  quantum  meruit  the  servant  must  elect  to 
treat  the  contract  as  rescinded;  and,  to  re- 
cover damages  for  the  breach  of  the  con- 
tract of  employment,  or  wages  after  dis- 
charge, the  servant  would  have  to  elect  to 
treat  the  contract  as  subsisting,  so  that  a 
recovery  on  a  quantum  meruit  would  be  in- 
consistent with,  and  would  bar  and  be  barred 
by,  a  recovery  on  either  of  the  other  cltusses 
of  claims.  •  F.  H.  B. 
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Combination — ^law  enforcement — ^legality. 

1.  An  association  of  physicians  to  aid 
in  the  enforcement  of  a  statute  prohibit- 
ing  the    solicitation    of    patients    by    paid 
agents  is  legaL 
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Prosecution— invalid    sUtnte— remedy    at 
law. 

2.  The  prosecution  of  one  in  a  Federal 
court  under  an  invalid  Federal  statute  can- 
not be  enjoined  by  a  state  court,  since  the 
remedy  at  law  is  adequate,  by  showing 
the  invalidity  of  the  statute. 

Physician — solicitation    of    patients — police 
power. 

3.  The  state  may,  under  its  police  pow- 
er, prohibit  physicians  from  soliciting  pa- 
tients by  paid  agents. 

(January  27,   1906.) 

APPEAL  by  defendants  from  a  judgment 
the  Chancery  Court  for  Garland  County 
enjoining  them  from  instituting  a  prose- 
cution against  plaintiff  for  alleged  viola- 
tion of  a  statute  regulating  the  practioe 
of  medidne.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wood  &  Henderson,  Greavea  ft 
Martin,  and  Leland  Leathemun,  for  appel- 
lants: 

The  constitutional,  natiural,  and  civil 
right  of  one  to  follow  an  avocation  or  pro- 
fession does  not  carry  with  it  the  right  to 
engage  in  and  carry  on  the  same  in  a  man- 
ner that  may  be  dangerous  to  life,  health, 
or  the  good  morals  of  the  public,  or  by 
deceit,  whereby  others  may  be  injured  or 
unjustly  annoyed. 

SUte  y.  Dalton,  22  R.  I  77,  48  L.B.A. 
776,  84  Am.  St.  Rep.  818,  46  AtL  234;  Peo- 
ple ex  rel.  Nechamous  v.  Warden,  144  N.  Y. 
620,  27  LJLA.  718,  39  N.  B.  686;  Com. 
V.  Pear,  183  Mass.  242,  67  LJI.A.  938,  68 
N.  E.  719;  Powell  v.  Pennsylvania,  127  U. 
8.  678,  686,  32  L.  ed.  253,  267,  8  Sup.  Ct. 
Rep.  1267;  Yick  Wo  v.  Hopkins,  118  U.  B. 
356-374,  30  L.  ed.  220-227,  6  Sup.  Ct.  Rep. 
1064;  Mugler  v.  Kansas,  123  U.  8.  623,  81 
L.  ed.  205,  8  Sup.  Ct.  Rep.  273;  State  v. 
Smiley,  66  Kan.  240,  67  LJt.A.  920,  S9 
Pac.  199. 

The  statute  in  question  affects  all  alike 
who  are  similarly  situated,  and  is  not  in- 
valid on  account  of  unjust  discrimination. 


Note.— Search  fails  to  reveal  any  other 
authorities  upon  the  question  of  the  pow- 
er of  a  state  to  forbid  physicians  to  so- 
licit patients,  directly  or  indirectly. 

In  the  recent  case  of  State  v.  Edmunds, 
127  Iowa,  333,  101  N.  W.  431,  it  was  said 
that,  while  the  practice  of  medicine  is  often 
spoken  of  as  a  right,  it  is  not,  strictly 
speaking,  a  ri^t,  but  a  mere  privilege, 
upon  the  exercise  of  which  the  state  may 
impose  conditions  such  as  it  deems  advisa- 
ble. But  the  question  the  court  had  in 
mind  when  making  this  broad  statement 
was  the  validity  of  a  license  fee  of  $250 
per  annum,  which  it  was  contended  was 
unreasonably  high,  oppressive, and  prohib- 
itive- Dig tzed  by  LjOOglC 
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Barbier  t.  ConnoUy,  118  U.  8.  27,  28  L. 
•d.  928,  notes,  5  Sup.  Ot  Rep.  S57;  Boon 
mng  V.  Crowley,  113  U.  S.  706,  28  L.  ed. 
1145,  6  Sup.  Ct.  Bep.  730;  Heddreich  v. 
SUte,  101  Ind.  664,  61  Am.  Rep.  768,  1  N. 
K  47;  State  ▼.  Marble,  72  Ohio  St.  21,  70 
LJUA.  835,  106  Am.  St.  Rep.  670,  78  N.  E. 
1063. 

In  matters  affecting  the  public  welf ar«,  the 
police  power  stands  above  private  rights. 

People  ez  reL  Nechamcus  v.  Warden, 
9upra;  Re  Ten  Hour  Law,  24  R.  L   603, 

61  L.R.A.  613,  64  Atl.  602;  Com.  t.  Pear 
and  Powell  v.  Pennsylvania,  supra;  Yick 
Wo  T.  Hopldns,  118  U.  S.  374.  30  L.  ed.  227, 
6  Sup.  Ct.  Rep.  1064. 

A  state,  under  its  police  power,  may  reg- 
nlate  the  practice  of  medicine  and  surgery. 

Dent  T.  West  Virginia,  129  U.  S.  114, 
32  L.  ed.  623,  9  Sup.  Ct.  Rep.  231;  State 
ex  rel.  Brown  t.  Dental  Examiners,  38 
Wash.  326,  80  Pac.  544;   Qosnell  v.  State, 

62  Ark.  228,  12  S.  'W.  392;  Richardson  v. 
State,  47  Ark.  662,  2  S.  W.  187;  Ex  parte 
Frazer,  64  Cal.  04;  Stone  v.  State  (Tex. 
Crim.  App.)  86  S.  W.  1029;  Harding  v. 
People,  10  Colo.  387,  16  Pac.  727;  Eastman 
v.  State,  109  Ind.  278,  58  Am.  Rep.  400,  10 
N.  E.  97;  Stiate  ▼.  Mosher,  78  Iowa,  321, 
43  N.  W.  202;  Iowa  Eclectic  Medical  Col- 
lege Asso.  ▼.  Schrader,  87  Iowa,  659,  20 
LJLA.  355,  56  N.  W.  24;  Meffert.v.  State 
Bd.  of  Medical  Registration  (Meffert  v. 
Packer)  66  Kan.  710,  I  L.R.A.(N.S.)  811, 
72  Pac.  247;  DriscoU  t.  Com.  03  Ky.  393,  20 
S.  W.  431;  Hewitt  v.  Charier,  16  Pick.  363; 
Thompson  v.  Hazen,  26  Me.  104;  People  v. 
Phippin,  70  Mich.  6,  37  N.  W.  888;  Craig  v. 
Medical  -Examiners,  12  Mont.  203,  29  Pac. 
662;  Ex  parte  Spinney,  10  Nev.  323;  Re 
Roe  Chung,  9  N.  M.  180,  40  Pao.  962;  Re 
Smith,  10  Wend.  449;  People  t.  Fulda,  62 
Hun,  65,  4  N.  Y.  Supp.  406;  State  v.  Van 
Doran,  109  N.  C.  864,  14  S.  E.  32;  State 
T.  Call,  121  N.  C.  643,  28  S.  E.  617;  Fiance 
T.  State,  67  Ohio  St.  1,  47  N.  E.  1041; 
Logan  T.  State,  6  Tex.  App.  306;  People  v. 
Hasbrouck,  11  Utah,  291,  30  Pao.  918;  18 
Am.  t,  Eng.  Enc.  Law,  p.  749;  State  v. 
Edmunds,  127  Iowa,  333,  101  N.  W.  431; 
Cooley,  Const.  Lira.  3d  ed.  746;  Dabbs  v. 
SUte,  39  Ark.  367,  43  Am.  Rep.  276. 

A  statute  may  contain  provisions  au- 
thorizing and  directing  a  revocation  of  a 
physician's  license  when  he  has  been  found 
guilty,  by  a  legal  tribunal,  of  unprofes- 
sional or  dishonorable  conduct, — especially 
when  such  conduct  may  injuriously  affect 
the  safety,  health,  monUs,  and  general  wel- 
fare of  the  public 

Schwucbow  V.  Chicago,  68  DI.  444;  Mug- 
ler  V.  Kansas,  supra;  Re  Kemmler,  136  U. 
«.  436,  34  L.  ed.  619,  10  Sup.  a.  Rep.  930; 
Crowley  ▼.  Christemsan,  137  U.  8.  86,  84 
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L.  ed.  620,  11  Sup.  Ct.  Rep.  13;  Re  Con- 
verse, 137  U.  a  624.  84  L.  ed.  796,  11  Sup. 
Ct.  Rep.  191;  Holden  y.  Hardy,  169  U.  B. 
366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep.  383;  At- 
kin  V.  Kansas,  191  U.  S.  207,  48  L.  ed.  148, 
24  Sup.  Ct.  Rep.  124;  Jaoobson  ▼.  Massa- 
chusetts, 107  U.  S.  11,  49  ii.  ed.  643,  26  Sup. 
Ct.  Rep.  368;  Hawker  v.  New  York,  170  U. 
S.  180,  42  L.  ed.  1002,  18  Sup.  Ct.  Rep.  673; 
Cummings  ▼.  Missouri,  4  Wall.  277,  18  ll 
ed.  366;  Thompson  v.  Hazen;  3Bastman  t. 
State;  State  v.  Call;  and  Re  Smith,— 
supra;  State  ez  reL  Chapman  v.  State 
Medical  Examiners,  84  Minn.  387,  20  N.  W. 
123;  Schoolcraft  v.  Louisville  &  N.  R.  Co. 
(Louisville  Safety  Vault  t  T.  Co.  v.  Louis- 
ville ft  N.  R.  Co.)  92  Ky.  283,  14  LJLAt 
681,  17  S.  W.  667;  Clark  ▼.  Com.  Ill  Ky. 
443,  63  S.  W.  740. 
Mr.  S.  6.  Davies  for  appellee.. 

Siddick,  J.,  delivered  the  opinion  of  ihe 

court: 

This  is  an  appeal  from  a  judgment  of 
the  Garland  chancery  court  enjoining  the 
defendants,  M.  G.  Thompson  and  others, 
from  instituting  any  prosecution  against 
the  plaintiff,  S.  C.  Van  Lear,  under  the 
statute  prohibiting  physicians  from  solic- 
iting patients  through  paid  agents  or 
drummers,  and  enjoining  them  from  other- 
wise interfering  with  the  business  and 
practice  of  the  plaintiff.  . 

The  facts  are  as  follows:  In  1008  the 
legislature  passed  an  act  forbidding  phy- 
sicians and  surgeons  engaged  in  the  prac- 
tice of  medicine  to  solicit  patients  by  paid 
agents.  Congress,  which  claims  jurisdic- 
tion over  a  portion  of  the  Hot  Springs  rea- 
ervation,  has  also  provided  by  statute  that 
physicians,  before  prescribing  the  water  of 
the  springs,  shall  be  registered  with  the  su- 
perintendent of  the  reservation;  but  that 
no  physician  shall  be  allowed  to  register 
who  was  engaged  in  soliciting  patronage 
through  the  medium  of  paid  agents.  To 
aid  the  officers  of  the  law  to  enforce  these 
provisions  against  the  practice  of  solicit- 
ing patients  by  hired  agents,  a  number  of 
the  physicians  of  Hot  Springs  formed  an 
association  called  the  "Visitors'  Protective 
Association."  The  meetings  of  this  asso- 
ciation were  public,  membership  in  it  was 
open  to  all  physicians  of  the  city,  and  it 
was  supported  by  the  voluntary  contribu- 
tions of  its  members.  The  diief  purpose 
of  the  association,  as  before  stated,  was  to 
aid  in  suppressing  the  praetiee  among  cer- 
tain physicians  of  solidting  patients  by 
hired  agents,  or  "drumming,"  as  it  was 
called;  the  members  of  the  association  be- 
lieving that  this  method  of  securing  pat- 
ronage was  not  only  Ul^^l  and  unprofes- 
sional,  but   that   it   wa«  highly   injurious 
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both  to  the  profession  and  the  general  pub- 
lic. The  efforts  of  the  association  to  sup- 
pr«e8  this  eyil-  were  not  directed  specially 
against  plaintiff  or  any  particular  physi- 
cian or  school  of  medicine.  On  the  contrary, 
the  agent  or  defective  of  the  association 
employed  to  look  up  evidence  against  phy- 
sicians violating  these  statutes  was  in- 
structed to  investigate  and  report  to  the 
ofBcers  of  the  law  evidence  against  every 
physician  who  was  guilty  of  such  practice, 
without  regard  to  who  he  was,  or  whether 
he  was  a  member  of  the  association  or  not. 
The  evidence  shows  that  the  plaintiff,  Van 
Lear,  was  not  permitted  to  register  with 
the  superintendent  of  the  Hot  Springs  res- 
ervation as  one  of  the  physicians  author- 
ized to  use  the  waters  of  the  hot  springs,  or 
to  prescribe  the  use  thereof  by  his  patients. 
The  reason  for  this  refusal  to  permit  the 
plaintiff  to  raster  was  that  he  was  sus- 
pected of  having  solicited  patients  by  hired 
agents,  though  it  is  not  shown  that  the  de- 
fendants were  responsible  for  this  act  of 
the  Federal  authorities.  But  the  agent  of 
defendants  employed  to  look  up  evidence 
against  physicians,  it  seems,  discovered  evi- 
dence against  Van  Lear  tending  to  show 
that  he  was  guilty  of  hiring  agents  to  so- 
licit patients  for  him,  and  that  he  was  pre- 
scribing the  waters  of  the  springs  to  his 
patients  without  being  registered;  and  he 
reported  this  evidence  to  the  officers,  which 
resulted  in  prosecutions  against  Van  Lear, 
and  injury  to  his  business  as  a  physician. 
Van  Lear  thereupon  brought  this  action  in 
equity  against  M.  O.  Thompson  and  other 
members  of  the  association  to  enjoin  them 
from  further  prosecutions  or  interference 
with  his  business.  On  the  hearing,  the 
chancellor  held  that  the  law  prohibiting 
physicians  from  soliciting  patronage  by 
hired  agents  was  unoenstitutional  and  void. 
He  further  held  that  the  act  of  the  state 
legislature  ceding  jurisdiction  to  the  Unit- 
ed States  over  part  of  the  Hot  Springs 
reservation  was  void  on  the  ground  that 
Congress  had  no  authority  to  accept  such 
jurisdiction,  and  that  Congress  could  not 
legislate  and  make  penal  the  act  of  a  phy- 
sician in  prescribing  the  hot  waters  of  tfae 
reservation  for  his  patients.  This  appeal 
brings  his  decision  before  us  for  review. 

As  to  the  jurisdiction  of  Congress  over 
tite  Hot  Springs  reservation  and  its  right 
to  enact  laws  regulating  the  use  of  the 
waters  thereof  by  physicians,  that,  of 
course,  presents  a  question  on  which  this 
court  would  follow  the  decisions  of  the 
Federal  courts.  But  we  do  not  find  it  nec- 
essary to  decide  that  question  in  this  case; 
for,  if  the  statute  of  the  state  legislature 
prohibiting  physicians  from  soliciting  pa- 
tients through  paid  agents  be  valid,  it 
6LJl~A.(N.S.) 


seems  dear  that  the  injunction  ought  not 
to  have  been  granted  in  this  case.  For,  if 
that  was  a  valid  statute,  the  purposes  for 
which  the  defendants  were  associated  were 
clearly  legal.  If  soliciting  patients  by 
physicians  through  hired  agents  was  un- 
lawful, then  this  association  was  formed 
for  the  purpose  of  upholding  the  law  and 
preventing  its  violation,  and  there  would 
be  no  reason  why  an  injimction  should  be 
granted,  even  if  their  agents  made  occa- 
sional mistakes  and  prosecuted  innocent 
parties.  The  case  would  not  be  different  if 
the  act  of  Congress  assuming  jurisdiction 
over  the  reservation  was  invalid,  for  the 
state  laws  would  then  be  in  force  there, 
and,  as  the  purpose  of  the  association  was 
lawful,  the  fact  that  the  agent  of  these 
defendants  may  have,  when  he  found  evi- 
dence against  the  plaintiff  showing  that 
he  was  guilty  of  violating  the  law,  com- 
menced the  prosecution  against  him  in  the 
Federal,  instead  of  a'  state,  court,  would 
not  justify  ihe  issuance  of  an  inju^iction 
to  stop  such  prosecutions,  for  the  remedy 
of  plaintiff  at  law  in  such  a  case  was  clear 
and  adequate.  He  had  nothing  to  do  bat 
to  take  an  appeal  and  be  discharged  on 
showing  that  the  law  under  Jwhich  he  was 
prosecuted  in  the  Federal  courts  was  in- 
vaUd.  Taylor  v.  Pine  Bluff,  34  Ark.  603; 
Re  Sawyer,  124  U.  S.  200,  31  L.  ed.  402,  8 
Sup.  Ct.  Rep.  482;  Davis  &  P.  Mfg.  Co.  v. 
Los  Angeles,  189  U.  S.  207,  47  L.  ed.  778, 
23  Sup.  Ct.  Rep.  498;  Davis  v.  American 
Soc  76  N.  Y.  362;  High,  Inj.  §  68. 

So,  as  before  stated,  the  main  question 
is  whether  the  state  law  is  a  valid  law  or 
not.  Counsel  for  appellee  has  ar^ed  with 
much  earnestness  that  laws  of  this  kind 
are  unwise,  and  he  quotes  from  Herbert 
Spencer,  who  says,  in  his  Sodal  Statics, 
that  there  are  no  sound  reasons  why  the 
principles  of  free  trade  should  not  be  ex- 
tended to  medical  advice  and  practice.  The 
drift  of  the  argument  of  Mr.  Spencer 
can  be  understood  from  the  following  ex- 
tract therefrom:  "All  measures  which 
tend  to  put  ignorance  upon  a  par  with 
wisdom,  inevitably  dieck  the  growth  of  wis- 
dom. Acts  of  Parliament  to  save  silly  peo- 
ple from  the  evil  which  putting  faith  in 
empirics  may  entail  on  them  do  this,  and 
are  therefore  bad.  It  is  best  to  let  the 
foolish  man  suffer  the  penalty  of  his  fool- 
ishness. For  the  pain,  he  must  bear  it  as 
he  can;  for  the  experience,  he  must  treas- 
ure it  up,  and  act  more  rationally  in  the 
future.  To  others,  as  well  as  to  himself, 
will  his  case  be  a  warning.  And  by  multi- 
plication of  such  warnings  there  cannot  fail 
to  be  generated  a  caution  corresponding  to 
the  danger  to  be  shunned."  Social  Statics, 
205.    There  is,  no  doubt,  some  truth  in  thw 
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assertion  that  it  is  not  best  for  the  law  to 
give  too  much  aid,  for  people  should  be 
taught  self-reliance.  But  this  argument  is 
one  that  should  be  addressed  to  the  legisla- 
ture, and  not  the  courts.  If  followed  to  its 
logical  end,  it  would  result  in  allowing 
everyone  to  practise  medicine  who  wished 
to  do  so,  and  that  is  in  effect  what  the 
author  contends  should  be  done.  But,  how- 
ever well  that  may  sound  as  a  theoretical 
proposition,  it  does  not  work  well  in  actual 
practice  if  we  judge  by  the  statutes  of  the 
different  states;  for  there  is  hardly  a  state 
in  the  Union  that  does  not  regulate  the 
practice  of  medicine  by  requiring  some 
showing  of  qualification  before  a  license  to 
practice  in  granted.  The  tendency  is  to- 
wards raising  the  standard  for  admission 
to  practise  rather  than  lowering  it. 

But,  as  before  stated,  those  are  questions 
for  the  legislature,  and  not  for  the  courts. 
The  legislature  has  acted  in  this  matter, 
and  whether  the  law  be  wise  or  foolish  the 
courts  must  enforce  it  if  it  be  valid. 
Whether  or  not  it  is  a  valid  law  is,  as  be- 
fore stated,  the  only  question  we  can  con- 
sider. The  learned  dumcellor  in  a  well- 
written  opinion  held  that  it  was  not  a 
valid  Jaw,  for  the  reason  that  in  his  judg- 
ment it  was  an  unwarranted  interference 
with  the  rights  of  physicians;  but  we  are 
not  able  to  eoncur  in  this  conclusion.  Under 
its  police  power,  the  state  has  the  right 
to  prohibit  things  that  are  hurtful  to  the 
comfort,  safety,  and  welfare  of  society.  It 
is  now  well  settled  that  in  the  ezerciM  of 
this  power  the  state  may  regulate  the 
practice  of  medicine  and  surgery.  Gosnell 
V.  SUte,  62  Ark.  228,  12  8.  W.  392;  Rich- 
ardson ▼.  State,  47  Ark.  662,  2  S.  W.  187; 
Dent  V.  West  Virginia,  129  U.  S.  114,  32 
L.  ed.  623,  9  Sup.  Ct.  Rep.  231;  Hawker  v. 
New  York,  170  U.  S.  189,  42  L.  ed.  1002,  18 
Sup.  Ct.  Rep.  673;  State  v.  Edmunds,  127 
Iowa,  333,  101  N.  W.  431;  Ck>oley,  Const. 
Lim.  746;  22  Am.  ft  Eng.  Enc.  Law,  2d  ed. 
p.  780.  The  law  in  question  concerns  the 
pubUc  health,  over  which  the  police  pow- 
er has  the  fullest  sway;  for,  health  being 
the  *in«  qua  non  of  all  personal  enjoyment, 
it  is  not  only  the  right,  but  the  duty,  of 
the  state  to  pass  such  laws  as  may  be 
necessary  for  the  preservation  of  the  health 
of  the  people.  22  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  922. 

Counsel  for  plaintiff  quotes  Oliver  Wen- 
dell Holmes  as  saying  that,  "if  the  whole 
materia  medica  was  sunk  to  the  bottom  of 
the  sea,  it  would  be  all  the  better  for  man- 
kind and  all  the  worse  for  the  fishes." 
We  do  not  dispute  that  statement,  for 
there  may  be  some  truth  in  it;  and  it  is 
possible  that  the  legislature  had  something 
of  the  kind  in  mind  when  it  passed  this 
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act.  It  may  have  thought  that  people  are 
too  much  inclined  to  imagine  themselves 
in  ill  health,  too  prone  to  consult  doctors 
and  take  medicine  anyway,  without  being 
urged  to  do  so  by  hired  agents.  If  it  is 
true,  as  the  "eminent  medical  authority" 
quoted  by  counsel  says,  "that  out  of 
twenty-four  serious  cases  of  disease  three 
could  not  be  cured  by  the  best  remedies, 
three  others  might  be  benefited,  and  the 
rest  would  get  well  anyway."  If  this  be 
true,  is  it  not  better  as  a  rule  to  "throw 
physio  to  the  dogs,"  and  let  nature  take 
her  course?  Now,  it  is  probable  that  the 
conscientious  physieian  would  give  that  ad- 
vice to  his  patient  in  a  case  where. he  need- 
ed no  medicine.  But  it  is  not  likely  that 
a  physician  would  hire  an  agent  to  drum 
up  patien:ts  for  him,  only  to  say  to  them: 
"Go  thy  way;  thou  dost  not  need  a  physi- 
cian." A  physician  who  has  secured  a 
patient  by  means  of  a  hired^agent  has  paid 
out  a  certain  sum  to  obtain  his  patient, 
and  is  under  a  strong  temptation  to  put 
him  through  a  course  of  treatment,  wheth- 
er he  needs  it  or  not,  in  order  to  get  his 
money  back  and  make  a  profit  on  his  in- 
vestment. And  therein  lies  a  danger  to  the 
public  from  such  a  practice.  When  a 
physician  obtains  patients  in  that  way,  he, 
in  effect,  buys  them,  just  as  if  he  said  to 
the  agent,  "I  will  pay  you  a  certain  sum 
for  every  patient  you  send  me;"  or,  "Will 
pay  you  a  certain  fee  out  of  the  money  I 
receive  from  each  patient  yon  send  me." 
Now,  we  do  not  think  prudent  people  would 
wish  to  submit  to  the  advice  of  a  physician 
who  had  paid  out  money  to  get  them  under 
his  treatment.  To  be  successful,  the  agent 
would  necessarily  have  to  keep  his  inter- 
est in  the  transaction  secret  from  the  pa- 
tient; and  it  can  be  easily  seen  that  such  a 
method  of  securing  patients  would  very 
often  result  in  imposition  and  fraud  on  the 
patient,  and  in  inducing  many  people  to 
take  treatment  who  did  not  need  it. 

As  we  have  stated,  even  persons  of  good 
health  are  often  too  prone  to  imagine  them- 
selves in  need  of  medicine.  If  it  is  unsafe 
to  allow  such  persons  to  be  solicited  by 
hired  agents  to  take  what  they  do  not 
need,  how  much  worse  is  it  to  expose  the 
sick  to  such  influences.  A  man  or  woman 
who  is  laboring  under  a  bodily  disease  is, 
other  things  being  equal,  more  easily  im- 
posed on  than  one  who  possesses  a  sound 
mind  in  a  sound  body.  The  mind  of  the 
sick  man,  like  his  body,  is  in  an  abnormal 
condition.  He  is  inclined  to  grasp  at 
shadows  and  to  pursue  the  wind,  and  is 
easily  misled  intq  paying  money  for  medi- 
cal treatment  that  he  does  not  need.  The 
man  who  is  induced  by  an  agent  to  buy 
goods  of  a  merchant  can  see  the  goods  and 
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judge  of  their  quality  before  paying  hia 
money;  but  the  sick  man  must  take  the 
treatment  for  which  he  pays  as  a  matter  of 
faith.  As  to  whether  he  will  be  benefited 
or  not  be  can  only  eonjecture.  He  can 
only  judge  of  the  value  of  the  treatment 
to  which  he  submits  by  its  subsequent  re- 
sults, and  not  even  then  with  any  great 
degree  of  accuracy,  for  the  causes  which 
lead  to  health  or  disease  are  often  obscure. 
They  elude  even  the  trained  mind  of  the 
physician,  and  much  more  easily  that  of 
the  patient. 

The  objections  which  we  have  stated  to 
this  method  of  securing  patients,  the  temp- 
tations to  which  it  would  subject  the  phy- 
sician, and  the  danger  to  which  it  would 
expose  the  patient,  show  a  wide  distinction 
between  the  case  of  a  merchant  who  drums 
for  custom  by  hired  agents  and  that  of  a 
physician  who  seeks  patronage  in  the  same 
way.  The  business  of  the  physician  direct- 
ly affects  the  public  health,  and  it  does  not 
follow,  because  the  merchant,  the  manu- 
facturer, and  others  may  solicit  trade 
through  hired  agents  that  a  physician  may 
do  the  same  thing.  The  legislature  has 
forbidden  the  physician  to  do  so,  and  there 
are  in  our  opinion  sound  reasons  upon 
which  to  base  the  distinction.  The  law 
thus  undertakes  to  protect  the  physician 
from  the  temptation  and  the  patient  from 
the  danger  to  which  they  would  be  exposed 
by  such  a  practice.  When  we  consider 
how  easy  it  would  be  in  many  cases  for  the 
professional  drummer  to  impose  on  sick 
people,  and  even  on  those  who  are  well,  and 
induce  them  to  submit  to  treatment  they 
do  not  need;  when  we  consider  that  a 
physician  who  had  paid  for  a  patient 
would  be  under  a  strong  temptation 
to  make  a  profit  out  of  his  investment, 
and  to  give  and  charge  for  treatment 
whether  the  patient  needed  it  or  not;  when 
we  consider  the  fr^ud  and  imposition  that 
would  be  encouraged  by  such  a  method  of 
securing  patients, — ^we  easUy  reach  the  con- 
clusion that  the  law  wisely  prohibits  a 
physician  from  seeking  patronage  by  means 
of  paid  agents.  It  seems  to  us  to  be  a 
regulation  clearly  within  the  power  of  the 
legislature  to  impose  upon  those  who  prac- 
tise medicine,  and  that  this  statute  is 
valid  at  least  to  that  extent.  As  we  are 
of  the  opinion  that  the  defendants  were 
acting  under  a  valid  law,  it  follows  that 
they  were  engaged  in  a  lawful  undertak- 
ing, and  that  there  were  no  grounds  for  an 
injunction  against  them.  It  is  therefore 
unnecessary  for  us  to  consider  whether,  if 
the  law  had  been  invalid,  an  ihjunction 
should  have  been  refused  on  the  ground 
that  there  was  an  adequate  remedy  at  law. 

v..  Uu  reasons  stated,  we  are  of  the 
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opinion  that  the  chancellor  erred  in  grant- 
ing the  injunction.  Judgment  reversed, 
with  an  order  to  dismiss  the  complaint  for 
want  of  equity. 


GEORGIA  SUPREME  COURT. 

IDA  N.  PATTON  et  al.,  Exrs.  of  Helen  A. 
Nevin,  Deceased, 

V. 

BANK  OP  LA  FATBTTB. 
(124  Oa.  965,  63  S.  B.  664.) 

Pleadins— verification  at  trial. 

1.  An  unverified  plea  of  non  eat  faetvwt, 
filed  at  the  appearance  term,  may  be  amend- 
ed at  the  trial  by  allowing  the  defendant 
to  swear  to  its  averments.  It  is  also  prop- 
er at  the  trial  term  to  allow  an  amond- 
ment  to  a  plea  to  meet  objections  which 
have  been  pointed  out  by  special  demur- 
rer. 

Note— opinion  of  liolder's  agent 

2.  In  a  suit  by  a  corporation  against 
an  executor,  the  agent  of  the  corporation 
is  not  incompetent  to  testify  to  his  opin- 
ion as  to  the  genuineness  of  the  signature 
of  the  defeni&nt's  testator,  his  .opinion 
being  given  as  an  expert,  and  being  based 
upon  a  comparison  of  the  signature  with 
other  writings  proved  to  be  genuine. 
Usury — evidence  of  application  of  payment. 

8.  In  an  issue  of  usury,  where  a  sum 
of  mone^  apparmtly  in  excess  of  the  legal 
rate  of  mterest  was  retained  by  the  lender, 
it  is  competent  for  a  witness  to  testify 
that  part  of  the  same  was  received  in  pay- 
ment of  an  independent  claim,  and  not  re- 
served as  interest  upon  the  loan. 
Interest— three  hundred  and  sixty  day  y««r. 

4.  The  taking  of  interest  for  a  portio* 
of  a  year,  computed  on  the  princi]>le  that  a 
year  consists  of  three  hundred  and  sixty  days, 
or  twelve  months  of  thirty  days  each,  is  not 
usurious,  provided  this  principle  is  resorted 
to  in  good  faith  as  fnrnisbing  an  easy 
and  practical  mode  of  computation,  and  not 
as  a  cover  for  usury.    Prior  to  the  act  of 
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Case  Note. — Computation  of  interest  on 
the  basis  of  thirty  days  for  a  month,  or 
three  hundred  and  sixty  days  for  a  year,  as 
usury. — The  question  whether  it  is  usurious 
to  calculate  interest  upon  the  basis  of 
thirty  days  for  a  month,  and  tliree  hundred 
and  sixty  days  for  a  year,  has  not  ofttn 
been  before  the  courts,  and  there  are  but 
few  reported  casee  upon  the  subject  other 
than  those  cited  in  Pation  v.  Bamk  or 
La  Fatettb. 

In  Bank  of  Utica  v.  Wa^r,  8  Cow.  3M, 
it  was  held  that  to  take  mterest  upon  a 
note  for  ninety  days,  upon  the  prmciple 
that  they  constitute  one  fourth  of  a  year,  is 
usurious.  And  the  same  ruling  was  made 
in  Utica  Ins.  Co.  v.  Tilmaa,  I  Wend.  665, 


1906. 


PATTON  ▼.  LA  PAYETTE  BANK. 


tn 


August  7,  1903,  abolishing  grace,  in  taking 
interest  in  advance  on  discounting  a  negotia- 
ble note  payable  at  a  chartered  bank,  it  was 
lawful  to  include  the  three  di»ys  of  grace  in 
the  computation. 
Mote — denial — evidence. 

6.  Where  the  execution  of  a  note  is 
denied  by  a  plua  of  non  eat  factum,  the  note 
will  not  be  received  in  evidence  until  some 
extrinsic  evidence  of  its  execution  has  been 
submitted.  Slight  evidence  is  sufficient  to 
lay  the  foundation  for  its  admission,  but 
its  Bufflciency  is  for  determination  by  the 
court.  While,  it  would  have  been  better 
to  have  omitW  fkny  instruction  embody- 
ing this  rule  of  practice,  _  the  charge  given 
does  not  require  a  new  trial. 
Same — ^protest — interest  of  notary. 

6.  The  indirect  pecuniary  interest  of  a 
notary  in  a  note  does  not  render  him  in- 
competent to  protest  it  for  nonpayment. 
The  certificate  of  protest  by  a  notary  affords 
prima  facie  evidence  of  the  facts  therein 
recited.  A  charge  pertinently  stating  these 
principles  is  not  erroneous,  nor  is  it  ren- 
dered so  by  the  court's  characterization 
of  the  protest  by  the  notary  as  a  minis- 
terial act. 

Evidence — objections  to. 

7.  The  rule  of  court  requires  that  all 
objections  .to  evidence  be  urged  and  in- 
sisted upon  at  once,  and,  after  a  decision 
upon  one  or  more  grounds,  no  others  after- 
wards urged  shall  be  heard  by  the  court. 
Where  objections  were  made  to  evidence 
when  offered  and  overruled,  it  w»8  in  the 
discretion  of  the  oourt  to  refuse  to  exclude 
the  evidence  on  a  ground  not  urged  to  its 
admission;  and  this  is  especially  true  where 
the  motion  to  rule  out  was  made  pending 
the  argument,  and  was  predicated  upon  a 
failure  to  lay  the  proper  foundation  for 
the  evidence  sought  to  be  excluded. 

(February  19,  1906.) 

CROSS-WRITS  of  error  to  the  Superior 
Court  for  Floyd  County  to  rerview  a 
judgment  in  favor  of  plaintiff  in  an  action 
brought  to  enforce  payment  of  a  promissory 
note;   defendants  excepting  to  the  overrul- 


ing of  their  motion  for  new  trial ;  and  plain- 
tiff excepting  to  the  overruling  of  a  demur- 
rer to  the  answer.    Affirmed. 

Statement  by  Evans,  J.: 

This  was  a  suit  upon  a  promissory  note, 
brought  by  the  Bank  of  La  Fayette  against 
the  executors  of  Mrs.  Helen  A.  Nevin,  the 
plaintiff  alleging  that  in  the  course  of  its 
business,  it  had  discounted  the  note  for  C. 
Rowell,  and  was  the  holder  and  owner 
thereof.  The  note  was  for  the  principal  sum 
of  $1,500,  was  dated  October  1,  1902,  and 
was  payable  ninety  days  after  date  to  the 
order  of  Helen  A.  Nevin,  at  the  Bank  of 
La  Fayette,  Georgia,  with  interest  at  8  per 
cent  per  annum  after  maturity.  It  con- 
tained the  usual  waiver  of  homestead,  was 
signed  by  C.  Rowell,  and  purported  to  have 
been  indorsed  by  Helen  A.  Nevin.  Attached 
to  the  plaintiff's  petition  was  a  copy  of  a 
protest  of  the  note  for  nonpayment  on  Jan- 
uary 2,  1003,  signed  by  a  notary  public. 
The  defendants  filed  an  answer  in  which 
they  set  up  the  plea  of  non  est  factum,  and 
challenged  the  sufficiency  of  the  notarial 
protest,  in  that  it  did  not  appear  therefrom 
when  or  where  the  note  was  presented,  nor 
that  notice  was  given  to  the  indorser,  nor 
that  the  protest  was  under  seal.  Hey  al- 
so interposed  the  defense  of  usury,  alleg- 
ing that  Mrs.  Neviu's  relation  to  the  note 
(if  any)  was  that  of  a  mere  surety  or  ac- 
commodation indorser;  tfaait  she  had  no  per- 
sonal dealings  with  the  plaintiff  bank,  but 
that  C.  Rowell,  the  maker,  negotiated  the 
note  with  the  bank,  which  had  knowledge 
that  she  was  only  a  surety;  that  the  bank 
charged  Rowell  $40  as  interest  on  the  sum 
of  $1,460  for  ninety  days  without  her 
knowledge  or  conseut,  and  that  her  lia- 
bility was  thereby  increased,  inasmuch  as 
the  note  contained  a  waiver  of  homestead 
and  exemption  rights;  wherefore  she  and 
her  estate  were,  by  reason  of  said  usury, 
released   from  any  ajid  aU  liability.     On 


where  the  interest  was  calculated  at  the 
rate  of  three  hundred  and  sixty  days  in  a 
year. 

And  in  Bank  of  St.  Albans  v.  Scott,  1 
Vt.  426,  and  Bank  of  St.  Albans  v.  Steams, 
1  Vt.  430,  where  the  interest  on  notes  for 
a  certain  number  of  days  was  reckoned  and 
taken  at  the  rate  of  three  hundred  and  six- 
ty days  to  a  year,  it  was  held  that  the 
notes  were  not  void,  but  that  the  excess  in- 
terest must  be  deducted. 

But  in  Lafayette  Bank  v.  Findlay,  1  Ohio 
Dec.  Reprint,  49,  it  was  held  that  calculating 
interest  at  thirty  days  to  the  month,  in 
accordance  with  Hewlett's  Interest  Tables, 
and  with  the  general  usage  of  the  banka. 
was  not  usurious  when  it  was  not  a  mere 
device  to  exact  more  than  the  statutory 
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rate  of  interest.  And  in  State  Bank  ▼. 
Cowan,  8  Leigh,  238,  it  was  held  that  mak- 
ing tise  of  Rowlett's  Interest  Tables,  which 
considered  three  hundred  and  sixty  days  as 
a  year,  in  calculating  interest,  did  not  ren- 
der the  transaction  void. 

In  Neal  v.  Brockhan,  87  Ga.  130,  13  S.  E. 
283,  it  was  held  that,  where  the  legal 
rate  of  interest  was  12  per  cent,  the 
charging  of  1  per  cent  for  the  month  of 
Februaiy  was  not  ilsury,  although  the 
month  did  not  contain  on«  twelfth  of  the 
number  of  days  in  a  year. 

Many  of  the  states  have  passed  statutes 
which  provido  that,  in  reckoning  interest 
for  months  and  days,  thirty  day*  ^'■^^  <»*• 
stitute  a  month,  and  that  ttoes  hundred 
and  sixty  days  shall  oooatituk*  a  /Mt. 
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the  trial,  which  resulted  in  a  verdict  in 
favor  of  the  plaintiff,  the  cashier  explained 
t2iait  the  note  sued  on  wag  given  to  the  bank 
by  Rowell  in  renewal  of  one  which  had 
fallen  due,  and  that  the  bank  had  charged 
him  a  "discount"  of  S  per  cent  on  the 
face  of  the  new  note,  amounting  to  $30,  for 
the  ninety  days  extension  of  his  pre-existing 
debt.  The  witness  further  testified  that  the 
bank  received  from  Rowell  this  $30,  and 
possibly  a  protest  fee  on  the  other  paper, 
of  $2,  making  in  the  aggregate  $32  paid 
by  him  when  the  note  in  suit  was  nego- 
tiated; but  that  only  $30  of  that  amount 
was  received  by  the  bank  as  interest  for 
the  ninety  days;  and  that  the  payment  of 
the  additional  $2  was  accepted  in  satis- 
faction of  the  protest  fee  upon  the  paper 
taken  up  by  him.  The  case  comes  to  this 
court  upon  a  bill  of  exceptions  sued  out 
by  the  defendants,  in  which  they  except  to 
the  overruling  of  their  motion  for  a  new 
trial,  and  upon  a  cross  bill  of  exceptions 
in  which  the  plaintiff  complains  that  the 
court  erred  in  overruling  a  demurrer  to 
their  answer  and  in  allowing  an  amendment 
thereto. 

Messrs.  Denny  ft  Hairis,  for  defendants: 
A  party  who,  as  a^nt  of  the  plaintiff, 
eonduoted  the  entire  transaction  by  which 
the  plaintiff  obtained  possession  of  the  note, 
where  both  maker  and  payee  of  the  note 
are  deed,  is  incompetent  as  a  witness  to 
prove  the  transaction  by  which  the  bank 
obtained  possession  of  the  note,  or  to  identi- 
fy the  signature  thereon. 

Code,  §  6269;  Skeen  v.  Moore,  120  Ga. 
1069,  48  8.  E.  426;  Byars  v.  Curry,  76  Ga. 
610;  Harrison  v.  Perry,  86  Ga.  813,  13  S. 
E.  88;  Neely  v.  Carter,  96  Ga.  203,  23  N. 

E.  313;  Clements  v.  Western  Lodge  No.  91, 

F.  &  A.  M.  101  Ga.  62.  28  S.  E.  494. 

It  is  error  for  the  court  to  rule,  as  a 
-matter  of  law,  that  three  hundred  and 
sixty  days  will  constitute  a  year  for  the 
purpose  of  computation  of  interest,  where 
a  plea  of  usury  is  on  trial. 

New  York  Firemen  Ins.  Co.  v.  Ely,  2 
Oow.   678. 

It  is  error  for  the  court  to  charge,  as  a 
matter  of  law,  that  $30  is  the  exact  in- 
terest at  8  per  cent  on  $1,600  for  ninety 
days. 

Ibid.;  Hargraves'  t.  Lewis,  7  Ga.  124; 
McCall  y.  Herring,  116  Ga.  242,  42  S.  E. 
468;  Howell  v.  Pennington,  118  Ga.  600, 
46  &  E.  272. 

Mr.  F.  W.  Copeland  also  for  defendants. 

Messrs.  J.  P.  Shattnck  and  McHenry  ft 
Maddos  for  plaintiff. 
6LJi^(NJ9.) 


Evans,  J.,  delivered  the  opinion  of  the 
court: 

1.  The  answer  of  the  defendants,  as  orig- 
inally filed,  was  not  sworn  to,  and  for  that 
reason  the  plaintiff  demurred  to  the  plea 
of  non  est  factum.  The  demurrer  came  on 
to  be  heard  at  the  trial  term,  and  the  court, 
after  permitting  the  defendants  to  perfect 
their  plea  by  verifying  the  answer  under 
oath,  overruled  this  ground  of  the  demurrer. 
The  defect  in  the  plea  being  one  which  was 
amendable,  the  court  properly  allowed  the 
defendants  to  meet  the  demurrer  by  swear- 
ing to  the  averments  on  which  they  based 
this  defense.  Ward  v.  Prick  Co.  95  Ga.  804, 
22  S.  E.  899;  Rodgers  v.  Caldwell.  122  Ga. 
279,  50  8.  B.  95.  It  was  likewise  proper 
for  the  court  to  permit  the  defendants,  by 
an  appropriate  amendment  to  their  answer, 
to  overcome  the  further  objection,  urged  in 
the  plaintiff's  demurrer,  that  they  failed  to 
point  out  wherein  the  protest  of  the  note 
was  insufficient  to  preserve  the  rights  of  the 
holder  of  the  note  against  the  indorser. 

2.  The  witness,  J.  E.  Patton,  testified  that 
he  was  the  cashier  of  the  plaintiff  bank 
and  owned  three  fifths  of  its  capital  stock; 
that  he  received  the  note  sued  on,  signed 
by  the  maker  and  indorsed  by  Mrs.  Helen  A, 
Nevin,  as  agent  of  the  bank;  that  by  com- 
parison of  the  signature  of  tlie  indorser 
wdth  other  signatures  of  hers  admitted 
to  be  genuine,  and  which  were  in  evidence, 
he  was  of  the  opinion  that  the  signature  of 
Mrs.  Nevin  on  tlie  note  was  her  genuine 
signature.  A  motion  was  made  to  exclude 
this  evidence,  on  the  ground  that  Mrs.  Nevin 
was  dead  at  the  time  of  the  protest  of  the 
note,  and  that  the  witness  was  for  that 
reason  an  inccHnpeteirt  witness  to  testify  as 
to  the  genuineness  of  her  signature.  The 
court  declined  to  rule  out  this  testimony. 
The  witness  was  not  incompetent  to  testify 
to  his  opinion  as  to  the  genuineness  of  the 
signature,  his  opinion  being  given  as  an  ex- 
pert and  based  upon  a  comparison  of  the 
signature  with  the  other  writings  proved  to 
be  genuine,  and  he  not  undertaking  to  tes- 
tify concerning  any  transaction  or  communi- 
cation with  the  deceased.  Cato  v.  Hunt, 
'112  Ga.  140,  37  8.  E.  183. 

3.  The  witness  Patton  was  permitted  to 
testify,  over  the  objection  of  the  defendants, 
that  he  received  with  the  note  sued  on 
$32,  and  applied  $30  of  the  same  to 
interest  and  $2  to  a  protest  fee  on  another 
transaction.  The  objection  was  that  this 
testimony  was  incompetent  until  some  proof 
had  been  introduced  of  the  existence  of 
some  other  liability  besides  interest,  and 
that  the  witness  should  not  be  permitted  to 
testify  as  to  any  additional  liability  for 
a  protest  fee  until  proof  was  properly  made 
of  notarial  action  showing  a  liability  for 
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such  fee.  Whether  or  not  there  was  a.  legal 
Kability  for  the  protest  fee  of  $2  had  no 
legal  bearing  upon  th«  issue.  Wliere  a  sum 
of  money  apparently  in  excess  of  the  legal 
rate  of  interest  was  retained  by  the  lender, 
it  is  competent  for  a  witness  to  testify  that 
part  of  the  same  was  received  in  payment  of 
an  independent  claim,  and  not  reserved  as 
interest  upon  the  loan. 

4.  The  method  of  the  computation  or  cast- 
ing of  interest  has  been  differently  pursued 
tn  different  jurisdictions.     In  some  states 
it  has  been  held  by  the  courts  of  last  resort 
tliat  interest  calculated  and  received  upon 
a  note  upon  the  principle  of  three  hundred 
and  sixty  days  being  a  year  is  usurious. 
As  was  held  in  N«iw  York  Bliremen  Ins.  Co. 
V.  Ely,  2  Cow.  707:    "The  statute  of  usury 
speaks  of  years,  and  not  of  months.     In- 
terest is  to  be  at  the  rate  of  7  per  cent  per 
annum;  that  is,  at  the  rate  of  7  per  cent, 
for  three  hundred  and  sixty-five  days;  for  a 
legal  year  is  three  hundred  and  sixty-five 
days,  the  legal  half  of  a  year  one  hundred 
and  eighty-two  days,  and  the  legal  quarter 
ninety-one  days;  the  law  paying  no  regard 
to  the  odd  hours."     The   principle   of  the 
New  York  case  juait  cited  was  approved  and 
followed    in    Indiana.      Haas    v.    Fk'nt,    8 
Blackf.  67.       The  supreme  courts  of  many 
other  states,  notably  Massachusetts,  Louisi- 
ana,   Virginia,    Vermont,    North    Carolina, 
Mississippi,  and  Connecticut  hold  that  tak- 
ing interest  for  a  portion  of  a  year  com- 
puted on  the  principle  that  a  year  consists 
of  three  hundred  and  sixty  days,  or  twelve 
months  of  tlurty  days  each,  is  not  usurious, 
provided  this  principle  is  resorted  to  in  good 
faith  as  furnishing  an  easy  and  practicable 
mode  of  computation,  and  not  as  a  cover 
for   usury.     Agricultural   Bank  v.   Bissell, 
12  Pick.   QSe;    Planters'   Bank   v.   Bass,  2 
La.  Ann.  430;  Parker  v.  Cousins,  2  Gratt. 
372,  44  Am.  Dec.  388;  Bank  of  Burlington 
y.  Durkee,  1  Vt.  399;  State  Bank  v.  Hunter, 
12  N.  C.   (1  Dev.  L.)    100;  Planters'  Bank 
V.    Snodgrass,  4  How.    (Miss.)    573;    Camp 
V.   Bates,   11   Conn.  487.     This   latter  con- 
clusion  is  supported  by  the   reasoning  of 
Lord   Mansfield  in  Floyer   v.   Bldwards,    1 
Cowp.    112,   that   it  tends  greatly   to   ex- 
plain   a   transaction,    and   is   of    universal 
usage   among  banks,   merchants,    and   men 
of  business  generally.     It  is  obvious  that 
interest  calculated  in  this  manner  slightly 
exceeds  the  rate  per  year  as  fixed  by  the 
statute.     The  taking  of  this  slight  excess 
does  not  necessarily  taint  the  transaction 
vrath  usury,  as  is  pointed  out  by  Shaw,  Ox. 
J.,  in  Agricultural  Bank  v.  Bissell,  supra. 
This  distinguished  jurist  said  in  that  case: 
"But,  as  iA»  statute  prescribes  the  rate  of 
interest  for  one  year,  and  so  at  the  same 
rate  for   a   longer  or  ahortAx  time,  it  is 
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obvious  that,  when  the  interest  is   to  be 
computed  in  days  or  months,  it  is  impos- 
sible to  follow  the  prescribed  rule  precisely 
without  taking  the  fraction  of  a  day;  and 
that  this  is  not  required  is  now  settled  by 
the  whole  current  of  autjtorities.    From  the 
impossibility  of  executing  the  statute  with 
literal  exactness,  has  resulted  the  necessity 
of  resorting  to  an  execution  cy  pris,  in  many 
«ase8  where   it  is   intended  to  conform  to 
the  intent   and  spirit   of  the  statute.     So 
it  has  been  the  practice  to  consider  a  con- 
tract for  money  payable  in  months  to  be 
payable  in  calendar  months,  and   to  con- 
sider a  calendar  month  as  the  twelfth  part 
of  a  year,  and  compute  interest  accordingly, 
though   they   are   of  different    lengths.    A 
note  given  in  February  at  two  months  will 
have  fifty-nine  days  to  run  and  pay  1  per 
cent  interest,  as   for   the  sixth  part  of  a 
year;  but  a  note  given  in  December  at  two 
months  will  have  sixty-two  days  to  run  and 
pay  the  same  rate  of  interest.    .    .    .    The 
period  of  sixty  days  is  one  sixth  of  a  year, 
as  nearly  as  can  be  computed  without  a 
fraction,  and  three  days  is  the  nearest  ap- 
proximation to  the  tenth  part  of  the  month 
or  the  one  hundred  and  twentieth  part  of 
a  year,  without  fractions  of  a  day."     The 
soundness  of  this  construction  of  the  usury 
statute  has  been  practically  recognized  by 
this  court.    Neal  v.  Brockham,  87  Ga.  130, 
13  S.  E.  283.    If  one  twelfth  of  the  annual 
interest  may  be  lawfully  exacted  for  the  use 
of  money  for  the  month  of  February,  which 
in   ordinary  years   embraces  only   twenty- 
eight  days,  then  it  is  clear  that  the  cal- 
culation of  interest  is  hot  necessarily  predi- 
cated on  the  basis  of  a  year  of  three  hundred 
and  sixty-five  days.     Our  statute  fixes  the 
rate  of  interest  per  annum,  and  not  per 
month,  and  there  ia  no  greater  reason  for 
construing  the  statute  as  being  susceptible 
of  equal  subdivisions  into  months  of  unequal 
days  than  for  permitting  the  casting  of  in- 
terest for  periods  of  less  than  a  year  on  the 
basis  of  equal  subdivisions  into  months  of 
equal   days.     It  is   tlierefore   allowable   in 
bona  fide  transactions,  both  because  of  the 
facility  in  computation  and  the  impossibil- 
ity of  exact  subdivision  of  three  hundred 
and  sixty-five  days  intr  proportionable  parts 
of  months  and  days,  as  well  as  because  of 
the  universality  <^  this  method  of  casting 
interest,  to  take  interest  for  ninety  days, 
computed  on  the  principle  that  a  year  con- 
sists of  three  hundred  and  sixty  days.    Only 
one  witness  testified  on  the  subject  of  in- 
terest reserved,  and  from  bis  testimony,  as 
appears  in  the  statement  of  facta,  it  is  mani- 
fest that  only  $30  was  taken  for  interest 
on  $1600,  and  thpre  was  no  intent  to  take 
or  receive  more  tben  the  legal  rate.    There- 
fore the  instruction  of  the  court  that  "all 
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tlie  evidence  rekiting  to  an  amount  of  mone^ 
paid  for  the  nse  of  this  money  being  that 
$30  was  paid  in  advance  at  tfbe  time  of  giv- 
ing this  note  for  interest  for  ninety  days, 
that  being  exactly  the  amovmt  at  8  per  cent. 
I  chat^ge  you  that  that  would  not  be  usu- 
rious, and  you  need  not  consider  the  plea 
of  usury  in  this  case," — ^>va8  not  erroneous 
on  the  ground  that  $30  is  not  the  exact  in- 
terest on  a  note  for  $1,500  for  ninety  days. 
Another  question  is  raised  by  this  assign- 
ment of  error,  and  that  is  whether  the  reser- 
vation in  advance  of  the  interest  for  ninety 
days  amounted  to  the  taking  of  more  than 
the  highest  legal  rate  permitted  by  law, 
so  as  to  taint  the  transaction  with  usury. 
"Usury  is  the  reserving  and  taking,  or  con- 
tracting to  reserve  and  take,  either  directly 
or  by  indirection,  a  grea4»r  sum  for  the 
use  of  money  than  the  lawful  interest." 
Cir.  Code  1896,  g  2877.  Eight  per  cent 
is  the  legal  rate  if  named  in  Uie  contract. 
Civ.  Code  1896,  i  2876.  "It  shall  not  be 
lawful  for  any  person,  company,  or  corpo- 
ration to  reserve,  charge,  or  take  for  any 
loan  or  advance  of  money,  or  forbear- 
ance to  enforce  the  collection  of  any  sum  of 
money,  at  any  rate  of  interest  greater  than 
8  per  cent  per  annum,  either  directly  or 
indirectly  by  way  of  commission  for  ad- 
vances, discount,  exchange,  or  by  any  con- 
tract or  contrivance  or  device  whatever." 
Civ.  Code  1895,  §  2886.  Ta  take  interest  at 
the  highe&t  legal  rate  in  advance  on  a  long 
loan  is  palpable  usury.  The  outside  author- 
ities are  sjmost  unanimous,  however,  that 
in  short-time  loans  it  is  not  usury  to  re- 
serve the  interest  in  advance.  Mr.  T^ler, 
in  his  work  on  Usury,  at  page  298,  says: 
"The  courts  uniformly  hold  at  the  present 
day  that  the  interest  for  ordinary  paper 
having  the  usual  time  to  run,  such  as  is  the 
practice  by  banks,  may  be  taken  in  advance, 
by  way  of  discount,  and  not  subject  the 
paper  to  the  taint  of  usury.  It  is  obvious, 
however,  that  the  time  the  paper  has  to 
run  must  have  a  conbrolling  e£Fect  upon  this 
question.  If  the  note  has  a  short  time  to 
run,  the  interest  may  be  taken  in  advance; 
whereas  the  time  may  be  so  lengthened  out 
as  to  make  the  taking  of  the  interest  in 
advance  palpably  usurious."  In  three  cases 
decided  by  this  court — Mackenzie  v.  Flan- 
nery,  90  Ga.  600,  16  S.  E.  710;  Union 
Sav.  Bank  &  T.  Co.  v.  Dottenheim,  107 
Ga.  614,  34  8.  E.  217;  McCall  v.  Herring, 
116  Ga.  236,  42  S.  E.  468— the  rule  was 
stated  to  be  that  the  reservation  of  in- 
terest in  advance  on  short-time  loans  would 
not  amount  to  usury;  but  in  a  later  case — 
Howell  V.  Pemiington,  118  Ga.  494,  45  8. 
E.  272 — ^this  dictum  of  these  cases  was 
criticized  and  shown  to  be  oMer.  And 
in  the  case  last  cited  it  wms  said  that  it  was 
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not  necessary  to  decide  the  qaesUon,  so  the 
court  would  leave  it  an  open  one,  aa  it  had 
remained  so  far  as  this  court  was  concerned, 
up  to  that  time.  But  wiiether  interest  may 
be  reserved  in  advance  on  a  short-time  loan, 
the  record  presents  facts  which  demonstrate 
that  no  more  interest  was  retained  than 
that  allowed  by  law.  The  note  in  suit  was 
negotiable  and  payable  at  a  chartered  bank, 
and  therefore  the  debtor  was  entitled  to 
three  days  of  grace.  The  transaction  oc- 
curred before  the  act  of  August  7,  1903 
(Acts  1003,  p.  84),  abolishing  days  of  graoe 
in  this  state.  As  said  by  Bissell,  J,,  in  Say- 
ii^  Bank  v.  Bates,  8  Conn.  511:  "It  ia 
too  well  settled  to  admit  of  dispute  that, 
in  regard  to  negotiable  notes,  the  days  of 
grace  make  a  part  of  the  original  contraet. 
Such  a  note,  payable  by  the  terms  of  it  in 
sixty  days,  is  in  law  a  note  payaible  in 
sixty-three  dsiys."  A  negotiable  promissory 
note  payable  at  a  bank  does  not  become  du* 
until  the  last  day  of  grace.  Haug  t.  Riley, 
101  Ga.  372,  40  L.R.A.  244,  29  S.  E.  44. 
In  taking  interest  in  advance  on  discount- 
ing a  note,  it  is  lawful  to  include  the  three 
days  of  grace  in  the  computation.  Bank  of 
Utica  v.  Wager,  2  Cow.  712.  The  interest 
on  $1,500  at  8  per  cent,  for  ninety  days  and 
grace  is  $81;  the  discount  on  this  amount 
at  the  same  rate  for  ninety  days  and  graoe 
is  $30.34.  The  amount  actually  reserved 
was  lass  than  the  bank  mi^t  legally  hare 
taken;  hence  there  was  no  usury  in  the 
transaction,  and  the  court  very  properly 
declined  to  submit  this  issue  to  the  jury. 
5.  Exception  is  taken  to  the  following 
charge  of  the  court:  "When  the  defendants 
come  in  and  plead  non  e»t  factum,  that  ia, 
that  it  is  not  the  deed  or  the  act  of  thttr 
testatrix,  that  cai/ts  primarily  up<«  the 
plaintiff  the  burden  of  establishing  prima 
facie  that  Mrs.  Nevin  did  make  this  in- 
dorsement  on  this  note.  That  is  a  ques- 
tion in  the  first  instance  that  is  addroaaed 
to  the  oourt.  The  court,  having  heard  cer- 
tain evidence  relating  to  the  question,  admits 
this  note  in  evidence  before  you;  but  it  ia 
still  a  question  of  fact  with  you  whether  or 
not  you  find  that  Mrs.  Kevin  did  or  did  not 
indorse  this  paper."  This  charge  is  alleged 
to  be  erroneous  because  it  conveyed  to  the 
jury  the  impression  that  the  court  had  de- 
cided that  Mrs.  Nevin  had  indorsed  this 
note,  but  that  they  could,  if  they  saw  fit, 
find  to  the  oontraiy.  While  we  cannot  com- 
mend this  charge  as  being  an  accurate  state- 
ment of  the  law,  we  do  not  think  it  was 
harmful  to  the  defendants.  When  a  plea 
of  non  ««(  factum  is  filed  in  a  suit  on  a 
promissory  note,  the  note  is  not  admissible 
in  eividence  until  some  proof  of  its  executdon 
has  been  submitted.  Slight  evidence  is  suffi- 
cient to  l»y  the  necessary  foundation  foe 
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its  admisaloii,  ihe  sufficiency  of  such  evi- 
dence being  a  matter  for  determination  by 
the  court.  The  trial  judge  evidently  had 
this  principle  in  mind  when  giving  the 
charge  excepted  to.  It  would  have  been 
better  for  him  not  to  have  attempted  to 
explain  to  the  jury  the  rule  of  law  under 
which  the  note  was  received  in  evidence, 
since  any  explanation  on  the  subject  would 
tend  to  confuse  the  jury,  rather  than  to  en- 
lighten them  as  to  the  issue  of  fact  they 
were  called  on  to  decide.  Western  &  A.  R. 
Co.  V.  Young,  83  Ga.  517,  618,  10  S.  E.  197. 
But,  as  was  said  in  that  case,  such  a  charge 
does  not  necessarily  require  the  grant  of 
a  new  trial.  In  ihe  present  case,  the  de- 
fendants introduced  no  evidence  whatever; 
nor  did  they  undertake  to  swear  to  the 
plea  of  non  est  factum  from  personal  knowl- 
edge, but  only  from  information  and  be- 
lief entertained  by  them  in  their  capacity 
of  legal  representatives  of  their  testatrix. 

6.  The  eighth  ground  of  the  motion  com- 
plains of  the  following  charge:  "I  also 
charge  you,  as  a  matter  of  law,  that,  not- 
withstanding Mr.  Patton  was  an  officer  of 
the  bank  and  a  shareholder  in  it,  he  was 
authorized  to  perform  these  ministerial  du- 
ties as  a  notary  public;  and  I  charge  you 
that  his  certificate  is  prima  facie  evidence 
of  the  facts  it  recites,  that  is,  nonpayment 
and  such  notice  being  mailed  as  required 
by  law.  I  charge  you  that,  nothing  else 
appearing,  it  becomes  a  matter  of  law  not 
to  require  you  to  decide  that,  but  to 
decide  it  sharply  as  a  matter  of  law;  and 
therefore  I  give  you  these  things  in  charge 
under  the  law."  The  assiguiKnts  of  error 
on  this  charge  are:  (1)  That,  the  cash- 
ier of  the  plaintiff  bank  being  shown  to  own 
three  fifths  of  the  capital  stock,  he  was  in- 
competent to  protest  a  paper  the  title  to 
which  was  in  the  bank;  (2)  that  it  was  not 
made  to  appear  that  the  certificate  of  the 
notary  had  been  filed'  in  court  at  the  ap- 
pearance term,  or  that  it  had  remained  there 
since;  (9)  that  it  was  not  prima  fbcie  ev- 
idence of  any  fact  recited  therein,  unless 
it  had  been  so  filed  and  bad  so  remained 
in  court;  and  (4)  that  the  court  erroneous- 
ly described  the  notarial  protest  as  a  min- 
isterial act,  instead  of  one  incident  to  the 
exercise  of  judicial  functions.  The  fact  that 
the  notary  was  a  stockholder  in  the  bank, 
and  had  an  indirect  pecuniary  interest  in 
the  note,  did  not  render  him  incompetent  to 
protest  it  for  nonpayment.  7  Cyc.  Law  & 
Proc.  p.  1055,  and  citations.  The  certificate 
of  the  notary  being  in  evidence,  it  afforded 
prima  facie  evidence  of  the  facts  therein 
recited.  Hobbs  v.  Chemacal  Nat.  Bank,  97 
Ga.  526,  25  8.  E.  348.  That  it  may  not  have 
been  filed  in  court  and  there  permitted  to  re- 
main, agreeably,  to  the  provisions  of  Civ. 
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Code  1895,  §  523S,  simply  furnished  grounds 
for  objecting  to  its  reception  in  evidence. 
Having  been  regularly  admitted  in  evidence, 
it  was  proper  for  the  court  to  tell  the  jury 
what  effect  the  law  attaches  to  a  notarial 
certificate  of  protest.  It  would  seem  that 
a  notary  is  not,  under  the  laws  of  tUs  state, 
vested  with  any  judicial  powers.  Pol.  Cod* 
1895,  i  603.  But,  however  this  may  be, 
we  are  unable  to  perceive  how  the  defend- 
ants were  prejudiced  by  the  court  referring 
to  the  protest  of  a  note  as  a  mdnisterial 
function. 

7.  Complaint  is  made  tbat  th«  court  erred 
in  refusing  to  rule  out  the  protest  papers 
which  had  been  introdu6ed  by  th«  plaintiff. 
The  defendants'  motion  to  do  so  was  made 
after  the  evidence  had  closed  and  pending 
the  argument  to  the  jury,  and  was  based 
on  the  ground  that  it  did  not  appear  that 
the  notary's  certificate  was  filed  in  court 
at  the  first  term  and  there  permitted  to  re- 
main until  the  trial.  It  appears  that, 
when  the  certificate  was  offered  in  evidence, 
objection  to  its  admission  was  made  on 
other  grotinds  which  the  court  overruled. 
His  Honor  directed  counsel's  attention  to 
the  rule  of  couxt  which  provides  that  all 
objections  to  testimony  must  be  urged  and 
insisted  upon  at  once,  and,  after  a  decision 
upon  one  or  more  grounds,  no  others  after- 
wards urged  shall  be  heard  by  the  court 
(Civ.  Code  1895,  %  6676);  and,  after  coun- 
sel had  expressed  the  opinion  that  this 
rule  applied  only  to  motions  for  a  contin- 
uance, the  judge  declined  to  exclude  the  evi- 
dence, saying:  "This  being  in  the  conclud- 
ing argument,  and  some  of  the  witnesses 
having  gone,  I  decline  to  hear  the  motion." 
It  is  doubtless  within  the  discretion  of  a 
trial  judge  to  relax  the  salutary  rule  of 
court  just  referred  to,  when  necessary  to 
prevent  a  grave  injustice  which  would  be 
brought  about  by  surprise  or  mistake  on 
the  part  of  one  of  the  litigants.  Brinkley 
V.  State,  54  Ga.  374;  Parris  v.  Hightower, 
76  Ga.  631.  But  the  present  case  did  not 
call  for  the  exercise  of  any  such  discre- 
tionary power.  By  allowing  evidence  to 
be  introduced  without  objection,  a  party 
does  not  lose  the  right  to  move,  at  any  time 
before  the  case  is  submitted  to  the  jury, 
to  have  the  evidence  excluded.  Blount  v. 
Beall,  96  Ga.  182,  22  S.  E.  52.  But  he  is 
not  at  liberty  to  practically  abrogate  the 
wholesome  rule  of  court  which  requires  that 
all  of  his  objections  must  be  urged  at  one 
and  the  same  time,  by  making  some  of  his 
objections  when  the  evidence  is  offered,  and, 
afterwards,  under  the  guise  of  a  motion  to 
rule  out  the  evidence,  urging  other  objec- 
tions thereto  which  were  not  in  the  first  in- 
stance even  hinted  at.  Furthermore,  a  dis- 
tinction ia  to  be  drawn  between  illegaJ  tes* 
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timony  and  secondary  evidence,  or  other 
evidence  which  is  legal  in  itself  because 
it  is  of  probative  value,  but  it  is  inadmissi- 
ble until  the  proper  foundation  for  its  re- 
ception has  been  laid.  Hearsay  testimony 
has  no  probative  force  whatsoever  (East- 
lick  V.  Southern  R.  Co.  116  6a.  49,  42  S. 
E.  499),  and  its  only  effect  is  to  prejudice 
the  party  against  whom  it  is  offered. 

Evidence  of  a  secondary  nature,  the  only 
objection  to  which  is  that  it  was  received 
without  the  preliminary  foundation  for  its 
introduction  being  first  laid,  stands  upon 
an  altogether  different  footing;  and,  if  ad- 
mitted without  objection,  it  is  to  be  treat- 
ed as  altogether  competent,  and  the  court 
may  properly  instruct  the  jury  as  to  its 
relevancy    and    legal    weight    and    effect. 
Goodwyn  v.  Ooodwyn,  20  Ga.  600,  622.     If 
one  of  the  parties  consents  to  the  introduc- 
tion of  the  copy  of  a  deed  in  lieu  of  the 
original,  he  is  not  at  liberty  to  subsequent- 
ly insist  that  the  court  should  withdraw 
the  evidence  from  the  consideration  of  the 
jury,  the  plaintiff  having  acted  upon  the  as- 
sumption that  the  defendant  waived  all  ob- 
jection to  the  character  of  the  proof,  and 
being,  perhaps,  unable  to  supply  the  pri- 
mary proof.     Norris  v.  Milner,  20  Oa.  567, 
665.    The   plaintiff   in    this   case    was,    it 
may  be,  in  some  such  situation  when  the 
motion   to   rule  out  the  certificate  of  the 
notary  was  presented.     Some  of  the  wit- 
nesses  had   departed;    it   does  not  appear 
whether  the  notary  was  or  was  not  still 
accessible.     He  had   statci,   while  on  the 
witness  stand,  that  h«  "protested  the  note 
sued  on,"  but  was  not  asked  whether  he  had 
given  the  notice  of  protest,  as  recited  in  his 
certificate,  that  document  having  been  ad- 
mitted in  evidence  after  the  court  had  over- 
ruled all  the  objections  which  the  defend- 
ants had  thought  proper  to  urge  against  it 
when  it  was  tendered.    Had  they  then  pre- 
sented the  objection  that  the  plaintiff  had 
not    shown   compliance    with    the    require- 
ments of  the  statute  as  to  filing  the  cer- 
tificate and   permitting  it    to    remain    in 
court,  and  the  plaintiff  was  unable  to  show 
that  these  requirements  bad  been  met,  the 
opportunity  would  have  been  open  to  the 
plaintiff  of  putting  the  notary  on  the  stand 
and  bringing  out  the  truth  concerning  the 
recitals  in  his  certificate  of  protest.     Har- 
rison V.  Young,  9  Ga.  366.     Under  the  rule 
of  court  prescribing  when  and  how  objec- 
;tions  to   evidence  must  be  urged,   the  de- 
ifendants  had  forfeited  their  right  to  insist 
that  the  certificate  should  be  excluded  from 
the  evidence;   the  plaintiff  had  a  right  to 
act  upon  the   assumption  that  no  further 
objections   to   it  would  be  presented,   and 
that  it  was  therefore  unnecessary  to  make 
any  further  proof  with  r^ard  to  the  dis- 
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honor  of  the  note  and  the  giving  of  notice  of 
protest  to  the  indorser.  We  cannot  but  con- 
clude, therefore,  that  the  trial  judge  proper- 
ly declined  to  entertain  the  motion  made  by 
the  defendants  to  withdraw  the  evidence  up- 
on which  the  plaintiff  was  thus  induced  to 
rely  after  they  had  exhausted  their  effort* 
to  prevent  its  introduction. 

From  what  has  been  said,  it  will  be 
perceived  that  the  sole  issue  of  fact  upon 
which  the  jury  could  possibly  be  called 
on  to  pass  was  that  raised  by  the  plea  of 
non  est  factum,  as  to  which  the  evidence 
fully  warranted  a  finding  in  favor  of  the 
plaintiff.  The  court  committed  no  error  of 
law  requiring  a  new  trial,  and  the  verdiot 
should  be  allowed  to  stand. 

Judgment  affirmed. 

All  the  Justices  concur. 
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FRANK  L.  SLATER,  Rospt., 

y. 

ADVANCE  THRESHER  COMPANY,  Appi. 

(—  Minn.  — ,  IW  N.  W.  133.) 

Maater— «ct  of  servant— liability. 

1.  The  master  is  not  liable  for  injuries 
occasioned  to  a  third  person  by  the  neg- 
ligence of  his  servant  while  the  latter  is 
engaged  in  some  act  beyond  the  scope  of 
his  employment,  for  his  own  or  the  pur- 
poses of  another,  although  he  may  be  using 
the  instrumentalities  furnished  by  the  mas- 
ter with  which  to  perform  his  duties  as 
servant. 

Same— contte  of  employment. 

2.  The  expression  "in  the  course  of  his 
employment"  means,  in  contemplation  of 
law,  "while  engaged  in  the  service  of  the 
master,"  and  nothing  more.  It  is  not 
synonymous  with  "during  the  period  cot- 
ered  by  his  employment." 

Same — injury  by  automobiles. 

3.  Defendant  is  a  Michigan  corporation, 

Headnotes  by  Brown,  J. 


Note. — The  cases  bearing  upon  the  lia- 
bility of  a  master  for  an  injury  caused  by 
an  automobile  while  being  used  by  a  serv- 
ant for  his  own  purposes  will  be  found  in 
the  note  to  Christy  t.  Elliott,  1  LJa^.(N. 
S.)  215,  236.  A  somewhat  analogous  point 
is  touched  upon  in  Parker  v.  Soman,  88 
N.  Y.  Supp.  137,  where  the  court  said  that 
there  was  sufficient  evidence  to  justify  the 
conclusion  that  the  defendant's  employee 
was,  on  the  occasion  of  the  accident,  direct- 
ed to  accompany  tiie  operator  of  the  ma- 
chine for  the  purpose  of  instruoting  and 
assisting  him  in  its  operation,  and  that 
therefore  the  negligence  of  the  operator  wv|k> 
imputable  to  the  defendant.  3*^ 
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engaged  in  the  manufacture  and  sale  of 
farm  implements.  Gregory  was  its  general 
manager  for  the  Northwest,  with  head- 
quarters at  Minneapolis,  this  state,  and 
Nichols  was  its  general  agent  for  the  state 
of  North  Dakota,  and  resided  at  Fargo,  in 
that  state.  Defendant  furnished  its  agent 
at  Fargo  an  automobile  to  facilitate  in  the 
performance  of  the  duties  of  his  agency, 
which  he  used  whenever  necessary.  After 
business  hours  on  the  day  of  the  injury 
complained  of  in  this  action,  the  two  agents, 
Gregory  and  Nichols,  took  the  automobile 
BO  furnished  Nichols  by  the  defendant,  and 
started  for  Moorhead,  this  state,  just  across 
the  river  from  Fargo,  on  a  mission  purely 
personal  to  themselves  and  wholly  inde- 
pendent from  the  affairs  and  business  of  de- 
fendant. While  so  engaged  a  team  of  horses 
belonging  to  plaintiff  became  frightened 
by  the  alleged  negligent  manner  in  which 
the  agents  operated  the  automobile,  and 
this  action  was  brought  against  the  defend- 
ant to  recover  damages  occasioned  thereby, 
on  the  theory  that  it  was  liable  for  the 
negligence  of  its  agents.  Held,  that,  on 
the  principle  of  the  law  above  stated,  de- 
fendant is  not  liable  for  the  wrongful  acts 
of  the  agents;  the  same  not  having  been 
committed  in  the  course  of  their  employ- 
ment. 

(February  16,  1906.) 

APPEAIi  by  defendant  from  an  order  of 
the  District  Court  for  Clay  County  de- 
nying a  motion  for  new  trial  after  verdict 
in  plaintiflPs  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  the  negligence 
of  defendant's  servant.  Reversed. 
.  The  facts  are  stated  in  the  opinion. 

Mr.  H.  E.  Tamer,  with  Mr.  W.  R.  TiUot- 
BOn,  for  appellant: 

If  the  act  is  done  while  the  servant  is  at 
liberty  from  his  services,  and  pursuing  his 
own  ends  exclusively,  there  can  be  no  ques- 
tion of  the  master's  freedom  from  all  re- 
sponsibility. 

Shearm.  ft  Redf.  N^.  §  63;  Pollock, 
Torts,  68;  Rayner  v.  Mitchell,  L.  R.  2  0.  P. 
Div.  357;  Cavanagh  v.  Dinsmore,  12  Hun, 
465;  Birmingham  Waterworks  Co.  v.  Hub- 
bard, 8S  Ala.  179,  7  Am.  St.  Rep.  35,  4  So. 
607;  Sheridan  v.  Charlick,  4  Daly,  339; 
Reynolds  v.  Buck,  127  Iowa,  601,  103  N.  W. 
946. 

Mr.  C.  A.  Nye,  for  respondent: 

While  the  employee  is  acting  in  the  course 
of  his  employment  the  employer  is  liable, 
even  though  the  act  is  without  the  scope  of 
employment. 

Jaggard,  Torts,  258,  259;  Philadelphia  & 
R.  R.  Co.  V.  Derby,  1^  How.  468,  14  L.  ed. 
602;  Sleath  v.  Wilson,  9  Car.  &  P.  607. 

Defendant  intrusted  its  agent  with  this 
machine  and  put  him  in  entire  control  of  it, 
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and  therefore  the  defendant  is  Habl*  for  any 
damage  caused  by  its  use  by  its  agent. 

Singer  Mfg.  Co.  v.  Rahn,  132  U.  S.  618, 
33  L.  ed.  440,  10  Sup.  Ct.  Rep.  176;  Nobles- 
ville  &  E.  Gravel  Roiul  Co.  v.  Cause,  76  Ind. 
142,  40  Am.  Rep.  224;  Mulvehill  v.  Bates,  31 
Minn.  364,  47  Am.  Rep.  796,  17  N.  W.  959; 
Garretzen  v.  Duenckel,  60  Mo.  104,  11  Am. 
Rep.  405;  Mott  v.  Consumers'  Ice  Co.  73  N. 
Y.  6431;  Stewart  v.  Brooklyn  ft  C.  T.  R.  Co. 
90  N.  T.  588,  43  Am.  Rep.  185;  Ellegard  v. 
Ackland,  43  Minn.  362,  45  N.  W.  716;  Hein- 
rich  V.  Pullman  Palace  Car  Co.  10  Sawy.  80, 
20  Fed.  100;  Whatman  v.  Pearson,  L.  R.  3 
C.  P.  422;  Consolidated  Ice  Mach.  Co.  v. 
Keifer,  134  IlL  481,  10  LJLA.  696,  23  Am.  St. 
Rep.  688,  26  N.  E.  700. 

Btown,  J.,  delivered  the  opinion  of  the 
court: 

The  facts  in  tikis  ease  are  as  follows:  De- 
fendant is  a  corporation  organized  under 
the  laws  'Of  the  state  of  Michigan,  engaged 
in  the  manufacture  and  sale  of  farm  machin- 
ery. Walter  Gregory  is  its  general  manager 
for  the  Northwest,  with  headquarters  at  the 
city  of  Minneapolis,  this  state,  and  W.  L. 
Nichols  is  its  general  agent  for  the  state  of 
North  Dakota,  residing  at  Fargo,  in  that 
state.  Defendant  furnished  its  agent  at 
Fargo,  to  f^Iitate  the  discharge  of  his  du- 
ties, an  automobile,  which  he  used  and 
operated  whenever  convenient  in  his  worlc 
After  business  hours  on  the  day  of  the  in- 
jury complained  of,  the  two  agents,  Gregory 
and  Nichols,  took  the  automobile  so  fur- 
nished Nichols  by  defendant  and  started 
for  Moorhead,  a  city  in  this  state  just  across 
the  river  from  Fargo,  on  a  mission  and  for 
a  purpose  purely  personal  to  themselves, 
and  wholly  distinct  from  the  affairs  and 
business  of  the  defendant.  Just  as  the 
agents  with  the  automobile  reached  the 
bridge  between  the  two  cities,  plaintiff's 
horses,  which  he  was  driving,  became  fright- 
ened by  reason,  as  allied  in  the  complaint, 
of  the  negligent  manner  in'  which  the  agent 
operated  the  machine,  and  ran  away,  in- 
juring plaintiff  and  damaging  the  buggy  to 
which  they  were  attached.  This  action  was 
brought  against  defendant  to  recover  for 
the  injuries  so  occasioned,  on  the  theory  that 
it  was  liable  for  the  negligent  conduct  of 
its  agents.  At  the  close  of  the  trial  in  the 
court  below,  defendant  requested  that  a 
verdict  be  instructed  in  its  favor,  which 
was  refused;  the  ease  was  submitted  to  the 
jury  and  a  verdict  returned  for  plaintiff  for 
the  sum  of  $1,000.  On  motion  for  a  new 
trial,  the  verdict  was  reduced  to  $600  by 
order  of  the  court,  and  a  new  trial  denied, 
from  which  defendant  appealed.  The  as- 
signment of  error  t*  the  effect  that  the  oouit 
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erred  in  not  direeting  a  verdict  for  defendant 
is  the  onl7<one  requiring  consideration;  and 
that  presentB  the  question  whether,  on  the 
facts  stated,  which  are  not  in  dispute,  de- 
fendant is  liable  for  the  negligence  of  its 
agents  in  the  operation  of  the  automobile 
under  the  circumstances  and  on  the  occasion 
stated. 

1.  It  is  elementary  that  the  master  is  not 
liable  for  injuries  occasioned  to  a  third  per- 
son by  the  negligence  of  his  servant,  while 
the  latter  is  engaged  in  some  act  beyond  the 
scope  of  his  employment,  for  his  own  or  the 
purposes  of  another,  although  he  may  be 
using  the  instrumentalities  furnished  him 
by  the  master  with  which  to  perform  the 
ordinary  duties  of  his  employment,  or,  as  ex- 
pressed in  Shearman  &  Redfield  on  Negli- 
gence, §  63,  "that,  if  the  act  complained  of 
be  committed  by  the  servant  while  at  lib- 
erty from  the  service  of  the  master  and 
while  pursuing  his  own  interests  exclusively, 
there  can  be  no  question  of  the  master's 
freedom,  from  liability,  even  though  the  La- 
jury  would  not  have  been  committed  with- 
out the  facilities  afforded  the  servant  by  his 
relation  to  the  master."  The  law  on  the 
subject  is  clearly  stated  in  the  case  of 
Morier  v.  St.  Paul,  M.  &  M.  R.  Co.  31  Minn. 
351,  47  Am.  Rep.  793,  17  N.  W.  062,  where 
the  court  said:  "The  doctrine  of  the  liabili- 
ty of  the  master  for  the  wrongful  acts  of 
his  servant  is  predicated  upon  the  maxims. 
Respondeat  superior  and  Qui  facit  per  alium 
fount  per  ae.  In  fact,  it  rests  upon  the  doc- 
trine of  agency.  Therefore,  the  universal 
test  of  the  master's  liability  is  whether 
there  was  authority,  express  or  implied,  for 
doing  the  act;  that  is,  was  it  one  done  in 
the  course  and  with^  the  scope  of  the 
servant's  employment  f  If  it  be  done  in  the 
course  of  and  within  the  scope  of  the  em- 
ployment, the  master  will  be  liable  for  the 
act,  whether  negligent,  fraudulent,  deceit- 
ful, or  an  act  of  positive  malfeasance. 
Smith.  Mast.  &  8.  161.  Sut  a  master  is  not 
liable  for  every  wrong  which  the  servant 
may  commit  during  the  continuance  of  the 
employment.  The  liability  can  only  occur 
when  that  which  is  done  is  within  the  real 
or  apparent  scope  of  the  master's  business. 
.  .  .  Beyond  the  scope  of  his  employment 
the  servant  is  as  much  a  stranger  to  his 
master  as  any  third  person.  The  master  is 
only  responsible  so  long  as  the  servant  can 
be  said  to  be  doing  the  act,  in  the  doing  of 
which  he  is  guilty  of  negligence,  in  the 
course  of  his  employment.  A  master*  is  not 
responsible  for  any  act  or  omission  of  his 
servant  which  is  not  connected  with  the  busi- 
ness in  which  he  serves  him,  and  does  not 
happen  in  the  course  of  his  employment. 
And,  in  determining  whether  a  particular  act 
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is  done  in  the  course  of  the  servant's  em- 
ployment, it  is  proper  first  to  inquire  whether 
the  servant  was  at  the  time  engaged  in 
serving  his  master.  If  the  act  be  done  while 
the  servant  is  at  liberty  from  the  service 
and  pursuing  his  own  ends  exclusively,  the 
master  is  not  responsible.  If  the  servant 
was,  at  the  time  when  the  injury  was  in- 
flicted, acting  for  himself  and  as  his  own 
master  pro  tempore,  the  master  is  not  liable. 
If  the  servant  step  aside  from  his  master's 
business,  for  however  short  a  time,  to  do  an 
act  not  connected  with  such  business,  the 
relation  of  master  and  servant  is  for  the 
time  suspended.  Such,  variously  expressed, 
is  the  uniform  doctrine  laid  down  by  all 
authorities," — citing  2  Thomp.  Neg.  886, 
886;  Shearm.  &  Redf.  Neg.  §{  62,  63;  Cool- 
ey,  Torts,  633  et  seq.;  Little  Miami  R:  Co. 
V.  Wetmore,  19  Ohio  St.  110,  2  Am.  Rep. 
373;  Storey  v.  Ashton,  L.  R.  4  Q.  B.  476; 
Mitchell  V.  Crassweller,  13  C.  B.  237;  Mc- 
Clenaghan  v.  Brock,  6  Rich.  L.  17.  The  doc- 
trine laid  down  in  that  case  has  been  fol- 
lowed in  all  subsequent  oases  in  tiiis  court 
where  the  question  has  been  presented 
(Campbell  v.  Northern  P.  R.  Co.  51  liEnn. 
488,  53  N.  W.  768;  Mouse  v.  A.  N.  Kellogg 
Newspaper  Co.  58  Minn.  406,  69  N.  W.  941) , 
and  is  fully  in  harmony  with  the  general 
trend  of  the  authorities  elsewhere  (4  lOek. 
L.  Rev.  199).  The  late  cases  on  the  subject 
are  cited  in  4  Current  Law,  009. 

A  reterence  to  a  few  of -the  dedaions  of 
other  courts  may  not,  in  view  of  the  ear- 
nestness witii  which  counsel  for  plaintiff  pre- 
sented his  case  on  the  oral  argument,  be  out 
of  place.  The  proper  application  of  Hhe  doc-, 
trine  is  illustrated  by  the  following  cases: 
In  Clancy  v.  Barker,  69  L.R.A.  653,  66  C. 
C.  A.  469,  131  Fed.  161,  a  hotel  servant, 
while  off  duty,  negligently  or  wilfully  dis- 
charged a  pistol  in  the  office  of  the  hotel, 
injuring  a  guest.  The  court  held  the  hotel 
proprietor  not  liable,  basing  the  decision  up- 
on the  general  rule  that  the  master  is  not 
liable  for  the  negligent  or  wrongful  acts  of 
his  servant  when  not  committed  in  th'e  course 
of  his  employment.  In  Cavanagh  ▼.  Dins- 
more,  12  Hun,  465,  it  appeared  that  plain- 
tiff's intestate  was  run  over  and  killed  by 
one  of  defendant's  trucks,  through  the  neg- 
ligence of  the  driver,  an  employee  and  serv- 
ant of  the  defendant.  The  driver  had  deliv- 
ered merchandise  at  the  office  of  the  com- 
pany, and  had  been  directed  to  take  the 
truck  to  the  stables  and  put  it  up.  In  pro- 
ceeding to  the  stable  in  compliance  with  this 
order,  he  met  another  of  the  defendant's 
drivers,  and,  at  his  request  and  as  a  per- 
sonal favor  to  him,  drove  in  another  di- 
rection, a  mile  distant,  to  deliver  a  trunk 
belonging  to  the  other  driver.  The  accideBt 
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complained  •t  happened  while  he  was  thus 
accommodating  that  person.  It  was  held 
that  the  driver  in  charge  of  the  truck  was 
not  acting  within  the  scope  of  his  employ- 
ment, and  defendant  was  not  liable.  The 
court,  in  substance,  said,  in  course  of  the 
opinion,  that  it  is  well  settled  that  the 
master  is  not  liable  for  injuries  sustained 
by  the  negligence  of  his  servant  while  en- 
gaged in  an  act  beyond  the  scope  of  his  em- 
ployment, for  his  own  or  another's  purposes, 
although  he  may  be  using  the  implements 
furnished  him  by  the  master.  In  that  case, 
as  in  the  case  at  bar,  the  servant  was  using 
the  instrumentality  provided  by  the  master 
to  assist  in  the  general  conduct  of  the  serv- 
«nt's  duties,  and  the  rule  of  nonliability 
where  the  servant  commits  'a  wrongful  act 
irholly  independent  and  disconnected  with 
his  employment  applied;  In  Sheridan  v. 
Charlick,  4  Daly,  338,  the  court,  in  a  case 
similar  to  the  one  just  cited,  applied  the 
same  rule,  and  quotes  with  approval  the 
passage  from  Shearman  and  Redfleld  on 
Negligence,  before  referred  to.  In  the  case 
at  bar  the  agent  was  in  the  control  of  the 
automobile  which  caused  plaintiff's  team 
to  become  frightened,  and  his  possession 
thereof  arose  from  his  relation  to  the  de- 
fendant; but  he  was  not  engaged  in  using 
it  for  the  purposes  for  which  it  was  fur- 
nished him,  but,  on  the  contrary,  for  ends 
entirely  personal  to  himself.  A  similar  ap- 
plication of  the  rule  was  made  in  Fish  v. 
Coolridge,  47  App.  Div.  159,  92  N.  Y.  Supp. 
238.  In  Reynolds  v.  Buck,  127  Iowa,  601, 
103  N.  W.  946,  the  defendant  was  a  dealer 
in  agricultural  implements,  automobiles, 
etc.,  and  had  decorated  an  automobile  be- 
longing to  him  for  use  by  his  daughter  in 
a  parade.  After  the  parade,  defendant  di- 
rected that  the  automobile,  which  stood  in 
front  of  the  store,  be  taken  inside.  His 
son,  who  was  in  his  employ  as  a  clerk,  took 
the  machine  and  invited  a  lady  friend  for  a 
ride  witii  him.  While  the  son  was  operat- 
ing the  machine  for  that  purpose,  plaintiffs 
horse  was  frightened  thereby  and  he  was 
injured.  The  court,  among  other  things, 
said:  "The  direct  evidence  all  shows  that 
his  use  of  the  electric  automobile  was  sole- 
ly for  the  pleasure  and  convenience  of  the 
young  lady  and  himself  [defendant's  son], 
and  that  it  was  in  no  way  or  sense  connected 
with  his  employment  or  with  the  defend- 
ant's business."  It  was  held  that  defendant 
was  not  liable.  Stewart  v.  Baruch,  103  App. 
Div.  577,  93  N.  Y.  Supp.  161,  was  an  action 
for  damages  occasioned  by  being  struck  and 
injured  by  the  defendant's  automobile  in 
eharge  of  his  chauffeur,  who  was  employed 
by  the  week.  The  chauffeur  testified  that 
he  was  not  employed  on  the  day  of  this  ac- 
cident; that  the  defendant  telephoned  him 
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at  0  o'clock  in  the  morning  saying:  "You 
be  off  to-day.  I  go  to  New  Haven."  On 
that  day,  after  being  so  excused  by  his  em- 
ployer, knowing  that  there  were  automobile 
races  in  Brooklyn,  he  planned  and  attended 
the  races  without  the  knowledge  or  leave 
of  his  employer.  The  accident  occurred 
when  he  was  returning  from  Brooklyn.  The 
court  held  that  the  defendant  was  not  lia- 
ble, as  the  chauffeur,  in  taking  the  automo- 
bile, out  for  his  own  pleasure  and  in  vio- 
lation of  the  instructions  of  his  employer, 
was  not,  in  so  doing,  acting  within  the 
scope  of  his  employment.  Clark  v.  Buck- 
mobile  Co.  107  App.  Div.  120,  94  N.  Y. 
Supp.  771,  is  very  similar  to  the  case  at 
bar.  The  injuries  there  complained  of  were 
received  in  an  automobile  accident.  At  the 
time  of  the  accident  the  machine  wai(  in 
charge  of  the  general  manager  of  the  de- 
fendant and  another  employee.  On  the  day 
of  the  accident  the  general  manager  had  tak- 
en a  day  off  and  went  to  another  city  on 
his  own  affairs.  On  his  return  he  telephoned 
another  employee  to  come  to  the  station 
for  him  with  an  automobile,  and  on  the 
way  from  the  station  plaintiff  was  injured, 
owing  to  the  negligence  of  the  two  persons 
directing  the  movements  of  the  machine. 
The  automobile  was  owned  by  the  employer, 
and  was  furnished  by  him  to  the  manager, 
to  be  used  in  the  course  of  his  employment. 
Among  other  things,  the  court  said: 
"Birdsall  was  the  general  manager  of  de- 
fendant while  engaged  in  its  buslnesa. 
When  not  engaged  in  such  business,  he  rep- 
resented no  one  but  himself.  Arthur  B. 
Davis  was  an  employee  of  the  defendant 
while  engaged  in  its  business,  but  when  not 
so  engaged  he  did  not  represent  defendant. 
These  two  men  were  in  charge  of  the  ma- 
chine when  the  accident  occurred.  Davis 
was  running  it,  and  Birdsall  was  giving  more 
or  less  directions  with  reference  to  its  move- 
ments. Neither  of  them  was  engaged  in 
defendant's  business,  however.  They  did 
not  represent  the  defendant,  and  it  waa  not, 
and  is  not,  liable  for  any  negligence  they 
were  guilty  of,  which  caused  plaintiff's  in- 
juries." 

2.  The  authorities  cited  are  in  harmony 
with  the  rule  of  the  English  courts  on  this 
subject.  There,  as  here,  it  is  not  controlling 
that  the  master  intrusts  a  servant  with  the 
exclusive  control  of  the  instrumentality 
causing  the  injury.  The  test  is,  Wm  the 
servant  acting  within  the  scope  or  course  of 
the  employment  at  the  time  of  the  acts 
complained  oft  The  English  rule  is  summed 
up  by  Chief  Justice  Cockbum  in  Storey  v. 
Ashton,  38  L.  J.  Q.  B.  N.  S.  223,  as  follows: 
"I  think  .  .  .  the  law  as  laid  down  in 
Mitchell  V.  Crassweller  presents  us  with  a 
true  view  of  the  ease^    I  cannot  adopt  th* 
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proposition  of  Erskine,  J.,  in  Sleath  v.  Wil- 
»<Hi,  9  Car.  &  P.  607,  that,  whenever  the 
master  has  intrusted  the  servant  with  the 
control  of  the  carriage,  it  is  no  answer  that 
the  servant  acted  improperly  in  the  man- 
agement of  it.  I  think  that  a  servant  can 
only  be  said  to  be  acting  in  the  employment 
of  his  master  so  long  as  he  b  doing  some 
act  with  his  master's  assent.  I  think  that 
if  a  driver,  while  acting  in  his  master's 
business,  were  to  make  a  slight  deviation  in 
order  to  carry  some  business  of  his  own  in- 
to effect,  in  such  a  case  the  master  might  be 
liable,  and  that  the  question  would  be  one 
of  degree  as  regards  the  extent  of  the  de- 
viation. '  But  this  is  not  the  present  case. 
Here  the  man  starts  upon  an  entirely  inde- 
pendent journey,  which  has  nothing  to  do 
with  that  which  he  undertook  on  behalf  of 
his  employer.  While  returning  home  by 
way  of  King  William  street  he  starts  on  a 
journey  to  the  city  road,  and  is  2  miles  out 
of  his  way  when  the  accident  happens.  In 
Mitchell  V.  Crassweller  the  driver,  after  re- 
turning to  his  master's  house,  started  upon 
an  entirely  independent  journey.  Here  the 
case  is  not  quite  so  strong,  but  in  deviating 
as  he  did  the  driver  did  in  fact  start  upon 
an  independent  journey.  I  think  that  it 
would  be  a  strange  thing  to  hold  that  in 
such  a  case  the  master  is  responsible."  See 
alio  Mitchell  v.  Crassweller,  13  C.  B.  237, 
where  the  same  doctrine  is  applied.  It  will 
be  observed  that  the  case  of  Sleath  v.  '\ra- 
son,  «upra,  cited  and  relied  on  by  respondent 
in  the  case  at  bar,  does  not  express  the  law 
of  England  on  this  subject.  The  decision 
made  by  Erskine,  J.,  in  that  case  was  ex- 
pressly rejected  by  Coekbum,  Ch.  J.,  in 
Storey  ▼.  Ashton,  tupra. 

3.  Stress  is  laid  by  counsel  for  plaintiff 
upon  the  construction  of  the  phrase  "in  tho 
course  of  his  employment,"  and  it  is  con- 
tended that  the  acts  of  the  agents  on  the 
occasion  in  question  bring  the  case  within 
the  proper  understanding  and  definition  of 
that  expression.  This  phrase  or  expression 
is  found  in  many  of  the  books;  but  it  has 
no  particular  magic,  and  does  not  enlarge 
the  rule  of  liability  in  such  cases.  In  con- 
templation of  law,  it  means  simply  while 
engaged  in  the  service  of  the  master,  and 
nothing  more.  It  is  not  used  as  synonymous 
with  "during  the  period  covered  by  the  em- 
ployment," but  rather  as  expressive  of 
"within  th«  scope  of  his  employment,"  or 
during  the  time  when  the  servant  is  engaged 
in  the  performance  of  the  master's  work. 
The  phrase  is  used  by  Smith  in  his  work  on 
Master  &  Servant,  Sth  ed.  284,  in  Philadel- 
phia &  R.  R.  Co.  V.  Derby,  14  How.  468,  14  L. 
ed.  602,  and  many  other  cases,  an  analysis 
of  which  does  not  justify  the  oonolusion  that 
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the  elementary  principle  which  we  here  ap- 
ply was  in  any  sense  departed  from  or  en- 
larged. The  phrase  must  be  limited  in  sense 
and  meaning  to  acts  committed  by  the  serv- 
ant while  engaged  generally  in  the  master's 
work.  See  cases  cited  in  34  Century  Dig. 
col.  1043,  t  1217.  1  Jaggard,  Torts,  258,  cit- 
ed by  plaintiff  in  this  connection,  does  not 
sustain  his  contention.  As  we  read  what 
Judge  Jaggard  there  said  on  the  subject, 
the  rule  stated  by  him  is  in  line  with  the 
principle  laid  down  by  this  court  in  the 
case  of  Morier  v.  St.  Paul,  M.  &  M.  R.  Co. 
31  Minn.  361,  47  Am.  Rep.  793,  17  N.  W. 
962.  He  states  that  the  expression  "in  the 
course  of  the  employment"  or  "in  the  course 
of  the  service"  does  not  enlarge  the  general 
principle  applicable  to  cases  of  this  kind. 

4.  There  can  be  no  question,  under  these 
authorities,  but  that  defendant  in  tKe  case 
at  bar  is  not  liable  for  the  acts  here  com- 
plained of.  There  is  no  controversy  about 
the  facts,  and  the  court  erred  in  submitting 
the  case  to  the  jury.  Whether  the  agents 
were  acting  within  the  scope  of  their  em- 
ployment was,  under  the  evidence,  a  ques- 
tion of  law.  That  they  were  operating  the 
automobile  for  their  own  personal  con- 
venience and  pleasure,  wholly  disconnected 
from  any  of  their  duties  as  servants  of  de- 
fendant, .  is  not  questioned,  and  they  are 
alone  responsible. 

6.  In  Mulvehill  ▼.  Bates,  31  Minn.  364,  47 
Am-  Rep.  796,  17  N.  W.  969,  it  appeared  that 
defendant,  owner  of  an  express  wagon,  em- 
ployed a  driver  and  authorized  him  to  se- 
cure and  transact  such  business  as  he  could 
get.  The  driver,  having  delivered  a  trunk, 
on  his  return  got  a  load  of  poles  for  him- 
self, and  while  conveying  them  to  his  home 
on  the  express  wagon  n^ligently  ran  over 
and  injureid  the  plaintiiTs  child.  The  court 
held  the  defendant,  owner  of  the  wagon, 
liable.  That  case  is  not  decisive  of  the  case 
at  bar.  It  b  near  the  line  of  nonliability, 
and  is  perhaps  difiScult  to  distinguish  from 
the  case  of  Morier  v.  St.  Paul,  M.  &  M.  R. 
Co.  supra.  The  court  distinguished  it  from 
that  case  in  the  following  language:  "We 
have  had  occasion  recently,  in  Morier  v.  St. 
Paul,  M.  &  M.  R.  Co.  to  consider  and  in- 
dorse the  doctrine  of  these  cases  [referring 
to  the  case  of  Mitchell  v.  Crassweller,  tu- 
pra]. But  this  class  of  cases  in  clearly  dis- 
tinguishable from  the  present.  There  the 
servant  had  specific  orders  as  to  mode  of 
dealing  with  the  vehicle,  and  was  obliged  to 
attend  to  the  specific  errand  on  which  he 
was  sent  and  then  return  to  his  master.  If, 
under  these  circumstances,  he  employed  the 
vehicle  on  some  purpose  wholly  independent 
of  his  orders,  of  course,  he  was  not  within 
the  scope  of  his  employment,  and  the  mas- 
ter is  not  liable.    But  here  the  wagoo  wa* 
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intrusted  generally  to  the  driver,  to  be  used 
entirely  at  his  discretion.  This  distinction 
la  very  clearly  stated  by  Cockbum,  Ch.  J., 
in  Venables  v.  Smith,  L.  R.  2  Q.  B.  Div.  279, 
a  case  very  analogous  to  this  -one."  The 
court  further  stated  in  the  course  of  the 
opinion  that  if,  in  that  case  "the  driver  had 
taken  the  wagon  on  an  independent  joiuney 
of  his  own,  altogether  out  of  the  scope  of 
the  purpose  for  which  it  is  intrusted  to  him, 
and  an  injury  had  then  occurred,  the  de- 
fendant would  probably  not  have  been  lia- 
ble." This  expression  covers  the  facts  of 
the  present  case,  and  is  in  accord  with  the 
general  principle  here  applied. 

6.  The  rule  of  law  applicable  to  the  care 
and  protection  of  dangerous  instrumentali- 
ties does  not  apply.  That  rule  requires  the 
master  to  exercise  a  proper  degree  of  care 
to  guard,  control,  and  protect  dangerous  in- 
strumentalities owned  or  operated  by  him, 
and,  an  injury  occurring  by  reason  of  the 
improper  use  of  such  an  instrumentality  by 
a  servant,  though  occasioned  while  not  in 
the  performance  of  his  duty,  the  master  is 
liable.  But  the  principle  on  which  liability 
is  founded  in  such  cases  is  the  failure  of 
the  master  to  properly  keep  within  his  con- 
trol such  dangerous  agencies.  The  rule  is 
illustrated  in  Mattson  v.  Minnesota  &  N.  W. 
R.  Co.  05  Minn.  477,  70  LJR-A.  603,  104  N. 
W.  443. 

Order  reversed,  and  cause  remanded,  with 
direction  to  the  court  below  to  enter  judg- 
ment on  the  merits  for  defendant  notwith- 
ttanding  the  verdict. 


-     WISCONSIN  SUPREME  COURT. 
ROSINA  GALL,  Respt., 

V. 

CHARLES  GALL  et  al.,  Appts. 

(126  Wis.  390,  106  N.  W.  983.) 

Contract — breach — election  of  remedies. 

1.  Enforcement,  by  action,  of  benefits 
due  under  a  contract  by  which  property  is 
conveyed  in  oonsideration  of  support,  does 
not  preclude,  on  the  theory  of  election  of 
remedies,  an  action  to  resond  the  contract 
for  subsequent  breaches. 


Same. 

2.  That  at  the  time  an  a<!tion  Is 
brought  for  the  benefits  due  under  a  con- 
tract for  support  in  consideration  of  the 
conveyance  of  property,  breaches  exist  sub- 
sequent to  those  included  in  the  action; 
and  that,  after  recovery,  plaintiff  accepts 
benefits  which  have  so  accrued, — do  not  pre- 
clude an  action,  based  on  still  later 
breaches,  for  a  cancelation  of  the  con- 
tract. 

Conditional  conveyance— eale  by  vendee — 
ratification. 

3.  Receiving  benefits  under  a  contract 
for  support  in  consideration  of  the  con- 
veyance of  property,  after  the  vendee  has 
given  an  option  to  sell  the  property  to  a 
third  person  without  knowledge  of  the 
facts,  is  not  a  ratification  of  the  option. 
Pleading — notice — tissue. 

4.  An  allegation,  in  an  action  to  rescind 
a  conveyance  of  property  made  in  con- 
sideration of  support,  that  a  third  person 
claimed  some  interest  in  the  property  by 
reason  of  a  contract  with  the  grantee,  fol- 
lowed by  his  answer  that  his  interest 
was  acquired  and  held  honestly  and  in  good 
faith,  sufBciently  raises  the  issue  of  his 
notice  of  plaintiff's  equities  in  the  property. 
Same — rights  of  assignee. 

6.  Knowledge  of  the  breach  of  the  con- 
dition is  not  necessary  to  impair  the  secu- 
rity of  one  taking  a  mortgage  on  property 
conveyed  in  consideration  of  support;  it 
being  suflScient  that  he  knows  of  the  terms 
of  the  conveyance. 

(December  12,  1006.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Sauk  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  set  aside  a  oonveyaace  of  real  estate. 
Affirmed. 

Statement  by  Kerwin,  J.: 

The  plaintiff,  a  widow  seventy-two  years 
old,  on  the  2Sth  day  of  November,  1803, 
in  consideration  of  support  and  mainte- 
nance, conveyed  to  her  son,  Charles  Gall, 
her  farm  in  Sauk  connty,  consisting  of 
120  acres,  worth  about  $1,600,  together  with 
personal  property  thereon  of  the  estimated 
value  of  $400.  The  deed  was  an  absolute 
conveyance  from  plaintiff  to  her  son,  Charles 
Gall,  defendant  in  this  action.  The  agree- 
ment   for   support   and    maintenance    was 


Case  Note. — Suit  for  damages  as  waiver 
of  right  to  forfeit  deed  for  brea(^  of  con- 
dition.— ^A  diligent  search  of  the  authori- 
ties brings  to  light  but  one  other  reported 
case  whidi  passes  upon  the  question  wheth- 
er an  action  at  law  to  enforce  the  benefits 
under  a  deed  with  conditions  subsequent 
will  act  as  a  waiver  of  Uie  right  to  main- 
tain an  action  for  the  frnfeiture  of  the 
deed  because  of  subsequent  breaches.  And 
the  ruling  in  this  case  is  directly  contrary 
ftLJLA.(N.S.) 


to  Gaix  v.  Gaix.  McWhorter  v.  Heltzell, 
124  Ind.  129,  24  N.  E.  743,  held  that,  by 
election  to  sue  for  damages,  and  accept- 
ing judgment,  the  grantor  in  a  deed  with 
conditions  subsequent  precluded  herself 
from  entering  for  conditiott  broken,  where^ 
after  suing  and  recovering  judgment  for 
damages  for  a  breach  of  the  conditions, 
she  afterwards  attempted  to  re-enter  for 
subsequent  breaches.  /-^  i 
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in  a  separate  instrument,  executed  at  the 
same  time  as  the  deed,  and  provided  that 
defendant  Charles  Gall  should  pay  yearly 
to  plaintiff  20  bushels  of  wheat,  300  pounds 
of  dressed  pork,  60  pounds  of  beef,  15 
bushels  of  potatoes,  feed  and  pasture  for 
one  cow,  12  chickens  and  feed  for  same,  12 
cords  of  4-foot  hardwood,  $20  in  cash,  and 
plaintiff  also  to  have  the  main  room  and 
bedroom  in  the  stone  house  on  the  premises, 
defendant  Gall  to  furnish  medical  treat- 
ment to  plaintiff  when  sick  and  good  care, 
and  at  death  to  pay  $30  for  funeral  ex- 
penses,' plaintiff  to  keep  all  her  house- 
hold furniture  as  long  as  she  lived,  and 
defendant  Gall  to  have  all  the  rest  and 
residue  of  the  personal  property  belonging 
to  plaintiff,  and  was  also  to  pay  $275 
to  the  heirs  of  plaintiff  and  the  debts  on 
personal  property  up  to  November  28, 
1893.  These  instruments  were  recorded  in 
the  ofSce  of  the  register  of  deeds  for  Sauk 
county,  the  deed  on  the  let  aay  of  Decem- 
ber, 1893,  and  the  agreement,  which  was 
executed  in  the  presence  of  witnesses,  but 
not  acknowledged  and  gave  no  description 
of  the  land,  on  the  23d  day  of  April,  1904. 
In  December,  1901,  suit  was  brought  by 
plaintiff  against  defendant  Gall  on  account 
of  alleged  breaches  of  this  agreement  in 
failure  to  furnish  amnually  the  money  and 
property  agreed  to  be  delivered  to  her  be- 
fore December,  1901,  and  judgment  ren- 
dered for  plaintiff,  affirmed  by  this  court 
on  appeal.  Gall  v.  Gall,  120  Wis.  270,  97 
N.  W.  938. .  At  the  time  of  the  conveyance 
of  the  farm  to  defendant  Gall  there  was  a 
mortgage  of  $600  thereon.  On  October  10, 
1901,  defendant  Gall  and  wife  made  a  lease 
to  La  Rue  and  Grotophorst  of  the  premises, 
with  privilege  of  exploration  for  iron  ore, 
and  with  option  to  purchase  for  $12,000; 
defendant  Gall  agreeing,  on  payment  of  said 
sum,  to  convey  title  to  them  by  good  and 
sufficient  warranty  deed.  Afterwards  the 
interest  of  La  Rue  and  Grotophorst  was, 
for  value,  assigned  to  defendant  Sauk 
County  Land  &  Mining  Company,  and 
thereafter  the  Sauk  County  Land  &  Min- 
ing Company  leased  the  premises  to  de- 
fendant H.  L.  PattersOTi,  granting  to  him 
the  right  to  prospect  on  the  premises'  for 
iron  ore,  and  he  thereafter  assigned  to  the 
Patterson  Iron  Mining  Company  his  rights, 
which  latter  company  went  upon  the  prem- 
ises and  expended  considerable  money  in 
developing  the  property,  and  in  1903  dis- 
covered thereon  bodies  of  valuable  iron  ore. 
In  August,  1903,  defendant  Gall  and  wife, 
\mder  the  agreement  entered  into  to  sell 
said  premises,  executed  a  warranty  deed 
of  the  same  to  Sauk  County  Land  &  Min- 
ing Company,  and  delivered  it  to  the 
Bank  of  Baraboo,  to  be  held  in  escrow  im- 
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til  payment  to  said  bank  by  the  Sank 
County  Land  &  Mining  Company  of  the 
sum  of  $11,850,  balance  of  purchase  prioe, 
which  payment  was  to  be  made  by  October 
^0,  1905.  After  the  conveyance  to  de- 
fendant Gall  he  took  up  the  $600  mortgage 
on  the  premises,  and  gave  a  new  one  to 
Mrs.  Gattiker  for  about  $1,300,  and  after- 
wards, and  in  February,  1904,  took  up  the 
Gattiker  mortgage  and  executed  a  new  one 
to  defendant  M.  L.  Patterson  for  $2,500. 
This  action  was  commenced  in  August, 
1904,  against  defendants  CSutrles  Gall  and 
the  Sauk  County  Land  &,  Mining  Company 
to  set  aside  and  rescind  deed  from  plaintiff 
to  Charles  Gall,  and  for  an  accounting  and 
general  relief,  and  afterwards,  upon  ap- 
plication of  defendant  Gall,  M.  L.  Patter- 
son and  Patterson  Iron  Mining  Company 
were  made  parties  defendant;  the  complaint 
alleging  that  they  claimed  some  interest 
in  the  {^remises.  The  defendants  answered 
separately;  the  answer  of  Patterson  ally- 
ing defective  description  in  his  mortgage, 
and  setting  up  that  he  held  under  his  mort- 
gage without  knowledge  of  any  claim  of 
the  plaintiff  to  the  prenuses  described  in 
the  complaint.  The  court  found  that  the 
agreement  to  support  and  maintain;  which 
was  the  consideration  of  the  conveyance, 
had  been  breached  before  December,  1901, 
and  that  plaintiff  was  obliged  to  resort  to 
the  court*  to  compel  defendant  Charles  Gall 
to  perform,  and  that  breaches  had  been  com- 
mitted since  December,  1901,  and  that  ba- 
cause  of  such  breaches  plaintiff  had  been 
obliged  to  abandon  her  home  and  rely  up- 
on others  for  shelter,  care,  and  support; 
that  defendant  Gall  had  contracted  to  seU 
the  premises  and  delivered  a  deed  in  escrow; 
that  the  objects  sought  to  be  secured  by 
the  contract  between  plaintiff  and  de- 
fendant Gall  could  not  be  secured  by  fur- 
ther continuance  of  the  same;  that  de- 
fendant M.  L.  Patterson,  when  he  took  th« 
$2,500  mortgage,  had  notice  of  the  plain- 
tiff's rights  in  the  premises.  The  court 
stated  the  account  between  plaintiff  and 
defendant  Gall,  and  found  .that  the  deed 
and  contract  should  be  rescinded  and  sat 
aside,  and  that  the  rescission  be  subject 
to  the  rights  of  the  defendants  Patter- 
son Iron  Mining  Company  and  Sauk  Coun- 
ty Land  &  Mining  Company  and  that  on 
compliance  with  the  option  the  Sauk  Coun- 
ty Land  &  Mining  Company  have  title  to 
the  premises  under  the  order  of  the  court, 
and  that  the  balance  of  the  oonsideration 
under  the  option,  $11,860,  be  paid  into  eourt 
during  the  option  period  for  the  benefit  of 
the  parties  entitled  thereto,  and  that  the 
mistake  in  the  Patterson  mortgage  be  cor- 
rected, and  such  mortgage  remain  an  ab- 
solute lien  against  the  land  for  the  sum  of 
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$630,  and  the  balance  of  his  lAortgage  in- 
terest be  a  Hen  upon  and  payable  out  of 
any  money  which  shonld  be  due  defendant 
Gall,  subject  to  the  plaintiffs  judgment  for 
costs.  The  defendant  Charles  Gall  ap- 
pealed from  the  whole  judgment  and  de- 
fenduit  M.  L.  Patterson  from  the  portion 
respecting  his  mortgage  lien. 

Messrs.  Grotophorst,  Evans,  &  Tbomas, 
for  appellants: 

Plaintiff,  by  her  previous  suit,  made  an 
election  of  remedies  which  will  bar  the 
recovery  in  this  action. 

Salyers  v.  Smith,  67  Ark.  626,  5&  S.  W. 
936;  Wanner  v.  Wanner,  116  Wis.  199,  91 
N.  W.  671;  Warren  v.  Landry,  74  Wis.  144, 
42  N.  W.  247;  Fuller- Warren  Co.  v.  Harter, 
110  Wis.  80,  63  h&A.  603,  84  Am.  St.  Rep. 
687,  86  N'.  W.  698;  Barth  v.  Loeffelholtz, 
108  Wis.  662;  84  N.  W.  846;  Carroll  v. 
Fathers,  102  Wis.  436,  78  N.  W.  604;  Con- 
row  v.  Little,  116  N.  Y.  394,  6  LJt.A. 
693,  22  N.  .  E.  346;  Washburn  v.  Great 
Western  Ins.  Go.  114  Mass.  176;  Ashton  v. 
Burbank,  2  DilL  436,  Fed.  Cas.  No.  682; 
Renne  v.  Townsend,  124  Iowa,  832,  100  N. 
W.  48;  Bank  of  Lodi  v.  Washburn  Electric 
Light  &  P.  Oo.  98  Wis.  647,  74  N.  W.  363; 
SoweU  V.  Smith,  123  Wis.  610,  102  N.  W.  1. 

The  party  who  assails  the  security 
wliioh,  upon  its  face,  is  valid  and  exist- 
ing prior  to  her  own  equity  must  allege 
in  the  complaint,  and  prove  on  the  trial, 
that  the  said  mortgagee  or  vendee  purchased 
or  loaned  with  knowledge  of  the  equities 
of  the  third  person. 

Lampe  v.  Kennedy,  66  Wis.  240,  14  N.  W. 
43;  Hoyt  v.  Jones,  31  Wis.  S80;  Sheldon 
T.  Holmes,  68  Mich.  138,  S4  N.  W.  796;  New- 
ton V.  McLean,  41  Barb.  286. 

A  finding  or  verdict  cannot  cure  the  fail- 
are  to  allege  notice. 

Slacum  V.  Fomery,  6  Craneh,  221,  3  L. 
ed.  205. 

Messrs.  Stone  &  Halone  for  respondent. 

Kerwin,  J.,  delivered  the  opinion  of  the 
court: 

The  main  questions  in  controversy  on 
Gall's  Appeal  are,  first,  whether  the  suit 
for  breach  of  contract  commenced  in  De- 
cember, 1901,  by  plaintiff,  and  her  subse- 
quent action  in  accepting  and  receiving 
benefits  under  the  contract,  amounted  to 
an.  election  of  remedies  on  her  part  so  as 
to  bar  the  present  suit;  and,  second,  if  such 
was  not  an  election  of  remedies,  do  the 
findings  of  fact  warrant  the  judgment,  and 
are  they  sustained  by  the  evidence? 

1.  The  conveyance  of  the  premises  in 
question  by  plaintiff  to  defendant  Charles 
Gall,  in  consideration  of  support,  mainte- 
nanee,  medical  treatment,  good  care,  and  a 
6L.R.A.(N.S.) 


home  upon  the  premises  conveyed,  created 
an  estate  upon  condition  subsequent,  sub- 
ject to  be  defeated  upon  the  ndbpi-rform- 
ance  of  such  •condition.  Glocke  v.  Glocke, 
113  Wis.  803,  67  L.  R.  A.  458,  89  N.  W.  118. 
This  doctrine  is  well  established  by  the  au- 
thorities, and  not  seriously  disputed  by 
counsel  for  appellant.  It  is  insisted,  how- 
ever, that  the  commencement  of  the  action 
at  law  in  December,  1001,  to  recover  dam- 
ages on  account  of  failure  to  make  pay- 
ments annually  as  agreed  prior  to  Decem- 
ber, 1901,  and  the  prosecution  of  such 
action  to  judgment  by  plaintiff,  as  well  as 
the  receipt  by  her  of  payments  under  the 
contract  subsequent  to  December,  1901, 
amounted  to  an  election  of  remedies  by 
plaintiff;  and  that  she  could  not  thereafter 
maintain  a  suit  in  equity  to  rescind  the 
contract.  The  action  at  law,  commenced  in 
December,  1901,  was  for  prior  breaches  on 
account  of  failure  to  make  annual  pay- 
ments in  money  and  property  as  provided 
in  the  contract  for  the  support  and  main- 
tenance of  the  plaintiff.  Such  breaches 
constituted  a  separate  cause  of  action.  The 
action  at  law  which  went  to  judgment  in 
favor  of  the  plaintiff,  and  which  was  af- 
firmed by  this  court  (120  Wis.  270,  97  N. 
W.  938),  covered  breaches  prior  to  the  com- 
mencement tJiereof^  and  for  such  the  plain- 
tiff had  the  right  to  rescind  or  sue  for  dam- 
ages. She  had  the  same  right  of  redress 
for  subsequent  breaches.  The  fact  that  she 
was  compelled  to  sue  for  the  recovery  of 
annual  instalments  falling  due  before  De- 
cember, 1901,  affords  no  grounds  for  hold- 
ing that  for  subsequent  breaches  she  could 
not  rescind.  The  doctrine  of  election  of 
remedies  prohibits  one  from  intentionally 
taking  different  and  inconsistent  positions 
to  the  detriment  of  his  adversary.  2  Van 
Fleet,  Former  Adjudication,  {  436.  The 
subject  has  been  often  and  fully  discussed 
by  this  court.  Many  of  the  cases  are  re- 
ferred tio  by  counsel  for  appellant  as  author- 
ity for  his  position;  but  it  will  be  seen 
that  in  these  cases  the  causes  of  action 
between  which  choice  could  be  made  existed 
at  tbe  time  of  election  and  were  incon- 
sistent. Hence  the  choice  of  one  barred 
the  right  to  afterwards  pursue  the 
other.  Barth  v.  Loeffelholtz,  108  Wis.  668, 
84  N.  W.  846;  Carroll  v.  Fethers,  102  Wis. 
436,  78  N.  W.  604;  Rowell  v.  Smith,  123 
Wis.  610,  102  N.  W.  1.  Ther»  is  nothing  in 
the  present  suit  inconsistent  with  the  for- 
mer. It  is  based  upon  a  separate  cause  of 
action  accruing  subsequent  to  the  com- 
mencement of  the  former  action  and  per- 
fectly consistent  with  the  agreement  upon 
which  the  first  action  was  based.  But  it  is 
claimed  that  the  subsequent  breaches  up- 
on which  Uie  present  action  rests  existed 
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and  were  known  to  plaintiff  when  the  for- 
mer action  at  law  was  brought,  and  that 
if  such  action  was  not  an  election  of  reme- 
dies, in  connection  with  the  subsequent  con- 
duct of  plaintiff  in  receiving  payment  un- 
der the  contract  with  knowledge  of  the 
facts,  it  did  constitute  such  election.  We 
are  unable  to  come  to  this  conclusion.  The 
court  below  found  that  the  previous  l^al 
action  constituted  an  election  of  remedies 
occurring  prior  to  December,  1901,  of  which 
on  the  part  of  plaintiff  for  any  breaches 
she  had  knowledge,  and  that  in  the  present 
action  she  was  left  free  to  prove  any  breach 
that  occurred  subsequent  to  the  commence- 
ment of  the  prior  action.  The  case  before 
us  was  tried  jn  the  court  below,  and  deter- 
mined upon  the  theory  that  only  breaches 
subsequent  to  the  commencement  of  the 
prior  action  formed  the  grounds  of  judg- 
ment, and  that  substantial  breaches  oc- 
curred after  the  commencement  of  the  for- 
mer action.  The  record  in  the  former  ac- 
tion shows  that  it  was  brought  to  recover 
annual  payments  due  to  plaintiff  tmder 
the  contract,  and  that  the  question  of  op- 
tion on  the  property  was  neither  litigated 
nor  considered ;  and  it  does  not  appear  that 
it  was  known  to  plaintiff  at  the  time. 
While  given  in  October,  1901,  the  evidence 
does  not  establish  that  plaintiff  had  actual 
knowledge  of  it,  and  it  was  not  recorded 
until  January  6,  1903.  Nor  do  we  think 
the  acceptance  of  annual  payments  made 
after  the  commencement  of  the  prior  action 
should  in  any  manner  prejudice  the  plain- 
tiff's rights  in  the  present  action.  She  was 
entitlied  to  presume,  after  determination 
of  such  prior  action,  that  the  defendant 
Gall  would  perform  on  his  part;  and  the 
fact  that  she  attempted  to  abide  by  the 
contract  should  not  prejudice  her  rights  in 
the  present  action  on  account  of  subsequent 
breaches.  Her  patient  endurance  of  the  de- 
fendant Gall's  wrongs  by  repeated  breaches 
certainly  cannot  operate  to  bar  her  right 
to  rescind  when  such  conduct  on  his  part 
became  unendurable.  Knutson  v.  Bostrak, 
99  Wis.  469,  76  N.  W.  166;  Glocke  v.  Glocke, 
113  Wis.  303,  57  L.R.A.  468,  89  N.  W.  118. 
2.  It  is  further  contended  that  the  judg- 
ment is  not  supported  by  the  findings,  nor 
the  findings  by.  the  evidence.  We  regard 
this  contention  untenable.  The  findings 
fully  establish  substantial  breaches  of  the 
contract  after  the  commencement  of  the 
former  legal  action  in  failure  to  make  the 
payments  and  furnish  the  care  and  support 
according  to  the  contract,  as  well  as  in  con- 
tracting ta  sell  the  property.  It  is  said, 
however,  that  the  option  was  given  October 
10,  1901,  and  that  subsequently  plaintiff 
demanded  and  received  payments  imder  the 
contract  and  at  the  first  opportunity  rati- 
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fled  and  approved  the  option.  But  the  op- 
tion was  given  witaout  her  knowledge  or 
consent,  and  was  not  recorded  until  Janu- 
ary 6,  1903;  nor  does  it  appear  that  plain- 
tiff had  actual  knowledge  of  it  until  about 
the  time  of  the  commencement  of  the  pres- 
ent action.  Moreover,  the  title  of  record 
being  in  defendant  Gall,  and  the  owners  of 
the  option  claiming  as  bona  fide  purchasers 
in  good  faith,  it  was  neither  necessary  nor 
advisable  for  plaintiff  to  enter  into  a  contest 
with  owners  of  the  option.  She  had  « 
right  to  submit  to  the  contract  of  sale 
without  in  any  way  jeopardizing  her  own 
interests.  She  was  not  a  party  to  the  deal 
with  them,  had  no  notice  of  it,  and  no 
provision  was  made,  so  far  as  appears  from 
the  record,  to  protect  her  interest.  If  the 
option  were  carried  oat  according  to  the 
deal  without  plaintiff's  intervention,  and 
the  purchase  price  paid  to  defendant  Oall, 
the  plaintiff  would  be  deprived  of  a  sub- 
stantial part  of  the  consideration  of  the 
agreement,  and  left  without  security  for 
the  performance  of  the  contract,  and  no  re- 
lief, except  the  personal  obligation  of  de- 
fendant QalL  Such  remedy  would  clearly 
be  a  poor  substitute  for  rescission  and  res- 
toration to  her  former  rights.  Considerable 
stress  is  placed  upon  the  fact  that  the 
findings  are  based  upon  what  took  place  be- 
fore the  action  at  law,  and  not  kfterwards. 
Without  considering  how  far  the  court  be- 
low was  justified  in  looking  into  the  rec- 
ord on  the  former  trial  at  law  respect- 
ing the  ill  treatment  of  plaintiff  prior  to 
that  suit,  we  are  satisfied  that  sufSdent 
has  been  shown  to  support  the  findings  upon 
breaches  occurring  subsequent  thereto;  and, 
the  trial  court  having  ruled  that  the  in- 
stant case  must  stand  upon  breaches  sub- 
sequent to  the  commencement  of  the  for- 
mer action,  it  is  obvious  that  the  court  in 
its  findings  rested  the  case  solely  upon  such 
breaches. 

It  is  also  argued  that  the  intended  sale 
of  the  farm  was  not  to  relieve  the  son  of 
further  liability  to  support  and  care  for 
his  aged  mother,  but  to  better  the  condition 
of  both.  Yet  it  does  not  appear  that  any 
provision  was  made  in  the  option  or  deed 
for  the  mother's  security  in  such  improved 
condition,  or  otherwise,  and  from  past 
experience,  and  the  existing  condition  when 
she  began  this  stiit,  she  had  a  right  to 
believe  that  her  welfare  might  not  be  con- 
sidered. We  do  not  regard  the  argument 
of  counsel  on  this  point  persuasive,  nor  do 
we  think  the  contention  that  the  court 
must  not  look  at  the  record  on  former  trial 
of  ditcided  weight,  because  it  was  necessary 
to  some  extent,  at  least,  to  look  into  it 
on  accounting,  if  for  no  other  purpose.  We 
are  satisfied  that  the  findings  support  tha 
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judg:meiit  on  the  ground  of  breaches  occur- 
ring after  the  former  suit,  and  that  such  find- 
ings are  supported  by  ample  evidence,  in- 
dependent of  the  record  of  the  former  .trial. 
The  evidence  shows  that  there  was  fail- 
ure to  deliver  articles  agreed  to  be  fur- 
nished annually,  besides  the  evidence  con- 
cerning substantial  breach  by  the  option 
sale  and  delivery  of  the  deed  in  escrow, 
as  well  as  failure  to  furnish  care  and  at- 
tention clearly  contemplated  by  the  con- 
tract. The  relations  existing  between 
mother  .and  son  were  such  as  to  plain- 
ly show  that  she  need  expect  no  care  or 
attention  such  as  should  be  furnished  un- 
der the  contract.  Nor  does  it  appear  that 
plaintiff  was  responsible  for  the  breaches. 
The  son,  though  bound  by  contract,  if  by 
no  other  tie,  to  care  for  and  'minister  to 
the  wants  of  his  aged  mother,  did  not 
speak  to  her  when  he  met  her  on  the 
road,  and  had  no  dealings  of  any  kind  with 
her  after  December  3,  1903,  and  spoke  in 
the  most  cruel  and  inhuman  manner  of 
her  in  public. 

3.  The  defendant  Patterson  on  his  appeal 
relies  upon  all  questions  raised  and  con- 
tested by  defendant  Gall,  and,  in  addition 
thereto,  makes  the  following  points:  First. 
That  the  question  of 'plaintiff's  equities  was 
not  raised  by  the  pleadings.  Second.  If  so 
raised,  defendant  Patterson  had  no  notice, 
and,  even  if  he  had,  still  the  amount  for 
which  his  mortgage  should  constitute  a 
lien  was  more  than  (630.  On  the  proposi- 
tion of  notice,  the  amended  complaint  al- 
leged that  defendant  Patterson  had,  or 
claimed  to  have,  some  interest  in-  the  prem- 
;  ises  described  in  the  complaint  by  reason 
of  certain  contract  relations  entered  into 
with  defendant  Gall  and  his  grantees,  and 
prayed  that  his  rights  and  interests  be 
adjudged  and  determined  by  the  court.  To 
this  amended  complaint  Patterson  an- 
swered, setting  forth,  in  effect,  that  his 
interest  was  acqiiired  and  held  honestly 
and  in  good  faith,  without  knowledge  of 
any  claim,  real  or  pretended,  of  the  plain- 
tiff to  the  premises.  The  question  of 
whetA|r  defendant  Patterson  had  notice 
was  litigated  upon  the  trial  and  determined 
by  the  court  against  the  contention  of 
said  defendant,  in  connection  with  the 
question  of  the  plaintiff's  right  to  rescind. 
It  appears  from  the  record  that  the  de- 
fendant Patterson  was  put  upon  his  proof, 
and  from  the  allegations  of  his  answer 
so  understood  it.  The  estate  of  defendant 
Gall,  as  alleged  in  the  complaint,  was  an 
estate  upon  condition  subsequent,  subject 
to  be  defeated  upon  nonperformance  of  the 
condition.  Glocke  v.  Glooke,  113  Wis.  303, 
57  L.ILA.  458,  89  N.  W.  11&     The  claim 


of  defendant  Patterson  was  litigated  up- 
on the  theory  that  he  had  no  notice  of  the 
equities  of  the  plaintiff;  and  we  think  the 
allegations  of  the  complaint  and  answer 
sufficient  to  raise  that  issue. 

But  it  is  urged  that  the  evidence  is  not 
sufficient  to  charge  defendant  Patterson 
with  notice  of  the  plaintiff's  equities.  The 
court  below  found  that  he  had  notice,  and 
we  think  there  is  no  such  preponderance 
of  the  evidence  against  this  finding  as 
would  justify  us  in  disttirbing  it.  fhere 
is  evidence  that  Patterson  knew,  before 
he  took  the  mortgage  in  question,  that 
plaintiff  had  a  room  reserved  in  the  house, 
and  says  he  knew  she  had  some  rights  or 
interest  in  the  place.  He  also  knew  that 
part  of  the  money  raised  by  this  mort- 
gage went  to  pay  a  judgment  growing  out 
of  the  litigation  between  plaintiff  and  de- 
fendant Gall,  besides  other  evidence  tend- 
ing to  show  notice,  unnecessary  to  de- 
tail. 

It  is  further  urged  by  counsel  that,  even 
had  Patterson  known  of  the  agreement 
existing  between  defendant  Gall  and  plain- 
tiff, his  security  could  not  be  impaired  un- 
less he  knew  that  the  agreement  was 
broken,  and  tha,t  plaintiff  had  reason  or 
groiuids  for  bringing  the  suit  to  set  aside 
the  deed.  This  contention  cannot  be  sus- 
tained. If  defendant  Patterson  knew  of 
the  agreement,  he  knew,  or  was  bound  to 
know,  that  defendant  Gall  had  only  an 
estate  upon  condition  subsequent,  and  that 
he  could  get  no  greater  interest  through 
his 'mortgage  than  defendant  Gall  ha<i,  and 
that  whenever  Gall's  estate  was  defeated 
for  condition  broken,  plaintiff  became  re- 
possessed of  her  former  estate.  Olock* 
V.  Glocke,  supra.  Upon  accounting  defend- 
ant Gall  was  allowed  all  claims  paid  un- 
der his  agreement  with  plaintiff,  and  also 
interest  on  the  mortgage  debt  existing  at 
the  time  of  the  execution  of  the  deed  by 
plaintiff  to  him,  together  with  the  value 
of  the  improvements  made  upon  the  prem- 
ises, and  defendant  Patterson,  by  the  judg- 
ment, was  given  an  absolute  lien  for  $630, 
amount  of  the  lien  existing  under  the  prior 
mortgages;  and,  in  addition  thereto,  the 
balance  of  his  mortgage  interest  was  made 
a  lien  upon  the  premises  for  the  amoiut 
found  due  defendant  Gall  on  accounting, 
subject  to  the  plaintiff's  costs  in  the  pres- 
ent action.  Defendant  Patterson,  thei«- 
fore,  has  no  cause  for  complaint.  We 
think  the  findings  of  the  oourt  below  are 
sustained  by  the  evidence  and  support  the 
judgment,  and  that  the  judgment  should 
be  affirmed. 

Judgment  affirmed  on  both  appeal*. 
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Tax— check  of  United  States  Treasurer. 

Checks  drawn  by  the  United  States 
Treasurer  in  payment  of  interest  on  gov- 
ernment consols  are  not  exempt  from  state 
taxation  under  a  provision  of  the  United 
States    Revised    Statutes    exempting    "all 


stocks,  bonds.  Treasury  notes,  and  other  ob- 
ligations" of  the  United  States. 

(June  3,  1903.) 

APPEAL  by  plaintiflF  from  a  judgment  of 
the  Superior  Court  for  the  City  and 
County  of  San  Francisco  in  favor  of  defend- 
ant in  an  action  brought  to  recover  bade 
money  paid  under  protest  in  satisfaciion  of 
taxes  which  had  been  assessed  against  plain- 
tiff.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Tobin  &  Tobin,  for  appellant : 
The  credits  attempted  to  be  taxed  mn  tat- 


Case  Note. — Exemption  from  state  taxa- 
tion of  paper  given  for  interest  on  obliga- 
tions of  the  Federal  government. — ^The  _ar- 
gumMit  by  which  the  court  in  the  foregoing 
case  supports  its  decision  clearly  involves 
the  implied  assumption  that  money  repre- 
senting the  interest  on  the  consols  would  be 
subject  to  state  taxation  immediately  upon 
reaching  the  hands  of  the  holder  of  the  con- 
sols. The  correctness  of  that  assumption  is 
challenged  by  the  case  of  Mosely  v.  State 
(Tenn.)  86  S.  W.  714,  where  the  court, 
upon  the  supposed  authority  of  Pollock  v. 
Farmers'  Loan  &  T.  Co.  157  U.  S.  880,  39  L. 
ed.  819,  15  Sup.  Ct.  Rep.  673,  expressed  the 
ofMsion  that  the  holder  of  United  States 
bonds  may  collect  the  interest  due  on  such 
bonds,  and  is  not  bound  to  return  for  state 
taxation  the  money  so  received  immediately 
upon  its  receipt,  or  upon  the  mere  appear- 
ance of  the  fact  that  he  has  received  such 
sums  from  the  government.  The  court  said 
it  vfould  be  unnecessary  to  consider  what 
the  result  would  be  if  the  fund  should  be 
placed  on  deposit  in  a  bank,  or  should  be 
kept  for  a  length  of  time,  or  should  be  used 
in  a  purchase  of  property,  or  otherwise 
employed  for  productive  purposes.  The  de- 
cision in  the  Mosely  Case  is  merely  to  the 
effect  that  the  amount  of  income,  i.  e.,  in- 
terest, derived  from  United  States  bonds, 
cannot  be  subject  to  state  taxation,  and  the 
decision  in  the  Pollock  Case  is  merely  that 
a  tax  by  the  Federal  government  upon  the 
income  derived  from  municipal  bonds  is  a 
tax  upon  the  power  of  the  state  and  its  in- 
strumentalities to  borrow  money,  and  is 
consequently  repugnant  to  the  Federal  Con- 
stitution. It  Will  be  observed  that  the  at- 
tempt in  both  cases  was  to  tax  the  income 
or  interest  from  the  securities  as  such,  and 
that  neither  case  involved  the  question  as  to 
whether  money  in  the  hands  of  the  holders 
of  the  securities,  derived  from  interest  paid 
thereon,  or  paper  like  that  involved  in  the 
UiBEBNiA  Case,  given  as  a  mere  means  of 
effecting  an  immediate  payment  of  interest, 
is  subject  to  taxation. 

In  Bank  of  Kentucky  v.  Com.  9  Bush,  46, 
the  court,  while  holding  that  an  act  pro- 
viding for  the  assessment  and  collection  of 
a  tax  of  6  per  cent  on  the  gross  amount  of 
income  derived  annually  from  interest  paid 
on  United  States  bonds  is  repugnant  to  tha 
SL.R.A.(N.S.) 


Federal  Constitution,  admitted  that,  when 
the  interest  is  paid,  it  ceases  to  constitute  a 
part  of  the  debt,  and  is  then  subject  to  b« 
taxed  by  the  state  government  like  other 
property  held  or  owned  by  its  citizens.  The 
decision  holding  that  the  tax  was  unconstitu- 
tional was  put  upon  the  ground  that  the  tax 
was  not  imposed  upon  money  derived 'from 
the  payment  of  interest,  but  upon  the  in- 
come as  such;  the  court,  in  support  of  such 
construction  of  the  act,  pointing  out  that 
the  tax  imposed  by  the  act  upon  the  income 
or  interest  was  ten  times  greater  than  that 
assessed  on  money  received  from  other 
sources  by  the  general  laws  of  the  state. 

The  opinion  in  Hibebnia  Sav.  &  L.  Soo.  *. 
Sak  Francisco  sufficiently  points  out  the 
distinction,  in  respect  of  state  power  to  tax, 
between  the  certificates  of  indebtedness  in- 
volved in  The  Banks  v.  New  York  (New 
York  ex  rel.  Bank  of  N.  Y.  Nat.  Bkg.  Asso. 
V.  Connelly)  7  Wall.  16,  19  L.  ed.  67,  and 
the  chedcs  involved  in  the  case  at  bar.  it 
may  be  noted  in  this  connection  that  prior 
to  the  United  States  Supreme  Court  de- 
cision just  referred  to  it  was  held  in  Ne\r 
York  that  ev,en.  such  certificates  of  indebt- 
edness were  subject  to  state  taxation.  Peo- 
ple ex  reL  Fhenix  F.  Ins.  Co.  v.  Cardiner 
(1887)  48  Barb.  608;  People  ex  reL  Na- 
tional Broadway  Bank  v.  Hoffman  (1867) 
37  N.  Y.  9.  These  decisions,  so  far  as  they 
concerned  such  certificates  of  indebtedness, 
were,  of  course,  overruled  by  the  decision  of 
tne  United  States  Supreme  Court;  but  they 
lend  some  support  to  the  position  taken  in 
HiBEBNiA  Sav.  ft  L.  Soo.  v.  San  Fbancisco 
with  respect  to  paper  issued  merejA  as  a 
means  of  effecting  an  immediate  payment  of 
interest,  since  U,  in  the  opinion  of  the 
courts  of  that  state,  certificates  of  indebted- 
ness issued  to  avoid  the  necessity  of  an  im- 
mediate payment  of  the  obligations  of  the 
state  would  not  fall  within  the  reason  that 
exempt*  the  agencies  of  the  Federal  govern- 
ment from  state  taxation,  a  fortiori  checkm 
issued  as  a  means  of  effecting  an  imme- 
diate payment  of  interest  obligations  would 
not  be  within  that  principle.  Apparently, 
therefore,  the  only  authority  opposed  to  th( 
decision  in  the  Hibebnia  Case  is  the  obitet 
statement  already  referred  to  in  the  opin- 
ion in  Mosely  v.  State,  tupra,  which,  as  al 
ready  shown,  rests  upon  doubtful  author^|u> 
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empt  from  tcoation  under  the  Constitution 
and  la.w«  of  the  United  States  and  of  the 
state  of  Catifomia. 

M'CulIoch  T.  Maryland,  4  Wheat.  316,  4 
L.  ed.  570;  Howard  Sav.  Inat.  ▼.  Newark, 
63  N.  J.  L.  047, 44  Atl.  664;  Society  for  Say- 
ings r.  Coite,  6  Wall.  604,  18  L.  «d.  807; 
The  Banks  y.  New  York  (New  York  ex  rel. 
Bank  of  N.  Y.  Nat.  Bkg.  Asso.  v.  Connelly) 
7  Wall.  16,  19  I*  ed.  67 ;  Osbom  v.  Bank  of 
United  States,  0  Wheat.  738,  6  L.  ed.  204; 
&x>wn  y.  Karyland,  12  Wheat.  419,  6  L.  ed. 
678;  People  t.  Home  Ins.  Oo.  20  Cal.  633; 
Bank  of  New  York  v.  New  York  County 
(New  York  ex  rel.  Bank  of  New  York  v. 
New  York  County)  7  WaH.  26,  19  L.  ed.  60; 
New  York  ex  reL  Bank  of  OommMce  ▼.  Tax 
Cmnrs.  2  BUdc,  620,  17  L.  ed.  461. 

Messrs.  Franklin  K.  Lane  and  W.  L  Bro- 
beck  for  respondent. 


Angellotti,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  plaintifl 
to  recover  certain  taxes  for  the  flsoal  year 
1809-1000,  paid  by  it  under  protest.  De- 
fendant demnrred  to  the  complaint,  and 
the  demitrrer  to  the  count  in  which  it  was 
sou^t  to  recover  $1,086.56,  taxes  paid  by 
plaintiff,  under  protest,  upon  two  checks  or 
orders  of  the  Treoaurer  of  the  United  States, 
was  sustained.  Judgment  was  thereupon  en- 
tered for  defendant  so  far  as  said  count  was 
eoncemed,  and  plaintifl  appeals  therefrom. 

TUlB  only  question  presented  by  the  ap- 
peal is  as  to  whetiier  or  not  these  ohedcs  oi 
orders  were  taxable  by  the  state  or  munic- 
ipality. The  orders,  as  is  shown  by  the 
complaint,  were  included  in  the  assessment 
agahist  plaintifl  as  "solvent  credits."  They 
were  drawn  January  1,  1899,  by  the  Treas- 
urer of  the  United  States  in  favor  of  plain- 
tifl, addressed  to  "The  Treasurer  or  an  As- 
sistant Treasurer  of  the  United  States,"  and 
directing  the  payment  to  plaintiff  of  the 
amount  nattied  therein,  and  the  charging 
of  the  amount  to  "Treasurer  U.  8.  in  Gen- 
eral Acconnt."  Upon  each  of  the  orders 
was  an  indorsement  to  the  effect  that  the 
same,  properly  countersigned  and  indorsed, 
is  payable  any  time  within  four  months 
Aram  its  date  at  the  Treati-ury  or  any  sub- 
treasury  in  the  United  States,  and  that 
after  that  period  it  Is  payable  only  at  the 
United  States  Treasury  at  Washington.  One 
oi  the  orders  was  for  $120,000,  in  payment 
of  quarter-yearly  interest  due  January  1, 
1899,  on  United  States  4  per  cent  consols 
of  1907,  and  the  other  was  for  $1,876,  in 
payment  of  quarter-yearly  interest  due 
January  1,  1899,  on  United  States  3  per 
cent  eonnolB  of  1908.  These  orders  were, 
so  far  as  the  complaint  shows,  delivered  to 
and  accepted  by  plaintiff  isunediately  upon 
6LJl.A.(NJ3.)  39 


being  drawn,  and  were  retained  by  it  nntil 
after  the  first  Monday  of  March,  1809,  and, 
being  in  the  possession  of  and  owted  by 
plaintiff  on  said  last-named  date,  were  as- 
sessed by  the  assessor  as  "solvent  oredlts" 
belonging  to  plaintiff.  Plaintiff's  claim  is 
that  the  same  were  exempt  from  taxation 
by  state  or  municipal  authority,  under  the 
provisions  of  {  3701  of  the  Revised  Stat- 
utes of  the  United  States  (U.  S.  Comp.  Stai> 
1901,  p.  2480),  which  provides  that  "all 
stocks,  bonds,  Treasury  notes,  and  other 
obligations  of  the  United  States,  shall  be 
exempt  from  taxation,  by  or  under  state  or 
municipal  or  local  authority;"  the  theory 
of  plaintiff  being  that'  these  orders  were 
"obligations"  of  the  United  States,  within 
the  meaning  of  that  word  as  used  in  that 
section. 

It  is  manifest  that  these  orders  are  not 
within  the  reason  and  scope  of  the  rule  for- 
bidding such  taxation  by  the  states  as  may 
tend  to  destroy  tdie  powers  of  the  national 
government  or  impair  their  efficiency, — a 
rule  which  exists  independently  of  any  stat- 
ute of  the  United  States,  and  which  cannot 
be  impaired  by  any  state  constitutional  pro- 
vision. It  is  because,  as  declared,  by  the 
United  States  Supreme  Court  in  M'CulIoch 
V.  Maryland,  4  Wheat.  316,  4  L.  ed.  679, 
"states  have  no  power,  by  taxation  or  oth- 
erwise, to  retard,  impede,  burden,  or  in  any 
manner  control,  the  operations  of  the  consti- 
tutional laws  enacted  by  Congress  to  carry 
into  execution  the  powers  vested  in  the 
general  government,"  that  government 
bonds  and  other  promises  of  the  government 
are  beyond  the  taxing  power  of  the  states. 
The  authority  to  borrow  money  on  the  cred- 
it of  the  United  States  is  not  only  abso- 
lutely essential  to  the  existence  of  the  gov- 
ernment, but  is  in  the  enumeration  of  pow- 
ers expressly  granted  by  the  Constitution 
(see  The  Banks  v.  New  York  [New  York 
ex  rel.  Bank  of  N.  Y.  Nat.  Bkg.  Asso.  v. 
Connelly]  7  Wall.  16,  19  L.  ed.  57),  and 
taxaition  by  the  states  of  the  means  em- 
ployed by  the  goveimment  in  the  exercise  of 
that  power  would  tend  to  impair  its  effi- 
ciency. A*  was  said  by  Chief  Justice  Mar- 
shall in  M'CulIoch  V.  Maryland,  supra: 
"The  right  to  tax  the  contraet  to  any  ex- 
tent, when  made,  must  operate  on  the  pow- 
er to  borrow  before  it  is  exercised,  and  hare 
a  sensible  influence  on  the  contract.  .  .  . 
To  any  extent,  however  inconsiderable,  it 
is  a  burden  upon  the  operations  of  the  gov- 
ernment. It  may  be  carried  to  an  extent 
which  shall  arrest  them  entirely."  Solely 
for  this  reason,  a  promise  of  the  govemmcat 
"securing  the  payment  stipulated  to  the 
holder  by  the  pledge  of  the  national  faith," 
in  whatever  form  it  might  be,  was  always 
held  to  be  exempt  from  taxation  by  the 
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states.  The  only  ground  upon  whioh  U  waa 
held  that  United  States  notes  and  bills  in- 
tended to  circulate  as  money  were  exempt 
from  taxation  was  that  the  courts  could 
not  say  that  their  usefulness  and  value  as 
means  to  the  exercise  of  the  functions  of 
government  would  not  be  injuriously  af- 
fected by  state  taxation,  and  that  it  was 
therefore  within  the  discretion  of  Congress 
to  determine  whether  their  usefulness  as  a 
means  of  carrying  on  the  government  would 
be  enhanced  by  exemption  from  taxation. 
Bank  of  New  York  v.  New  York  County 
'  New  York  «x  rel.  Bank  ol  New  York  v.  New 
York  County)  7  Wall.  26,  19  L.  ed.  60. 

While  the  courts  of  the  United  States 
hav«  been  steadfast  and  vigilant  in  uphold- 
ing a  principle  so  etisential  to  the  existence 
of  the  national  government,  they  have  been 
as  vigilant  in  confining  the  operation  of  that 
principle  to  those  cases  where  its  application 
was  necessary  for  the  protection  of  some 
power  of  the  government.  In  First  Nat. 
Bank  ▼,  Kentucky,  9  Wall.  363, 19  L.  ed.  701, 
a  case  involving  the  question  of  taxability 
of  shares  of  stock  of  national  banks,  the  8u- 
puMne  Court  said:  "The  principle  we  are 
discussing  has  its  limitation,  a  limitation 
growing  out  of  the  necessity  on  which  the 
principle  itself  is  founded.  That  limitation 
is  that  the  agencies  of  the  Federal  gov- 
ernment ore  only  exempted  from  state  1^- 
islation  so  far  as  that  legislation  may  in- 
terfere with  or  impair  their  efficiency  in  per- 
forming the  functions  by  which  they  are 
designed  to  serve  that  government.  Any 
other  rule  would  convert  a  principle  founded 
al<»e  in  the  necessity  of  securing  to  the 
government  of  the  United  States  the  means 
of  exercising  its  legitimate  powers  into  an 
unauthorized  and  unjustifiable  invasion  of 
the  rights  of  the  states." 

Although  public  lands  of  the  United 
States  are  exempt  from  state  taxation,  it  is 
well  settled  that  where  all  the  c<mditions 
for  a  patent  from  the  government  have  been 
complied  with,  and  notUng  remains  to  I>e 
done  but  the  issuance  of  tbe  patent  convey- 
ing the  legal  title,  which  can  be  obtained  at 
any 'time  by  the  donee  or  purchaser,  he  is 
to  be  treated  as  the  beneficial  owner  of  the 
land,  and  it  is  subject  to  taxation.  In  Wis- 
consin C.  R.  Co.  V.  Price  Counfy,  133  U.  8. 
496,  33  L.  ed.  687,  10  Sup.  Ct.  Rep.  341,  the 
Supreme  Court  of  the  United  State*,  in  dis- 
cussing this  matter,  said,  through  Mr.  Justice 
Field:  "This  exception  to  the  general  doc- 
'<rine  is  founded  upon  the  imnciple  that  h.? 
who  has  the  right  to  property,  and  is  not 
excluded  from  its  enjoyment,  shall  not  be 
permitted  to  use  the  legal  title  of  the  gov- 
ernment to  avoid  his  just  share  of  state  tax- 
ation." See  also  Northern  F.  R.  Co.  v.  Pat- 
terson, 164  U.  S.  130,  38  L.  ed.  034,  14  Sup. 
6L.R.A.(N.S.) 


Ct  Rep.  977;  Cooley  Taxn.  p.  88;  Mitohel] 
V.  Leavenworth  County,  91  U.  8.  206,  28  L. 
ed.  302;  Shotwell  v.  Moore,  129  U.  S.  690. 
596,  32  L.  ed.  827,  828,  9  Sup.  Ct.  Rep.  362. 

It  is  impossible  to  conceive  of  any  reason 
why  ths  taxation  by  the  state  of  the  orders 
in  question  would  injuriously  affect  the 
power  of  the  government  to  borrow  money, 
or  any  other  function  of  the  government. 
They  were  not  issued  as  a  means  of  execu- 
ting any  constitutional  power  of  the  gov- 
ernment. The  transaction  as  to  the  quarter- 
yearly  interest,  for  the  payment  of  which 
they  had  been  given  by  the  government  and 
received  by  the  plaintiff,  had  been  dosed. 
The  obligation  of  the  government  In  r^ard 
thereto  bad  been  fully  satisfied.  The  orders 
were  simply  a  convenient  mode  of  payment 
of  the  obliga44on.  They  were,  for  all  prac- 
tical purposes,  the  money  itself.  The  only 
possible  object  to  be  attained  by  their  ex- 
emption would  be  to  enable  the  holder,  to 
avoid  its  just  sharo  of  state  taxation.  They 
aire  clearly  within  the  reason  for  the  ex- 
ception to  tiie  general  rule  stated  in  Wiscon- 
sin C.  R.  Co.  ▼.  Price  County,  sttpra,  and 
hereinbefore  set  forth,  for  plaintiff  had  the  * 
right  to  the  immediate  possession  of  the 
money  evidenced  thereby,  and  was  not  ex- 
cluded from  such  possession,  except  so  far 
as  it  might  be  exclnd«d  by  a  desire  to  es- 
cape taxation.  The  ease  of  The  Banks  ▼. 
New  York  (New  York  ex  rel.  Bank  of  N.  T. 
Nat.  Bkg.  AsM>.  v.  Connelly) ,  supra,  relied  on 
by  plaintiff,  is  not  in  point.  The  certificates 
there  involved  w«te  certificates  of  indebted- 
ness issued  by  the  government,  payable  in 
one  year,  or  earlier,  at  the  option  of  the 
government,  and  bearing  interest,  and  were 
issued  at  a  time  when  full  money  payment 
was  impossible,  and  the  government  waa 
using  its  credit  to  obtain  further  time. 
They  were  promises  of  the  government,  the 
observance  of  which  the  national  faith  waa 
pledged,  undistinguishable  from  the  bonds 
of  the  government  issued  for  borrowed 
money,  and  there  is  not  the  slightest  anal- 
ogy between  them  and  the  orders  here  in- 
volvied.  It  may  well  be  doubted  whether  H 
is 'within  the  constitutional  power  of  Con- 
gress to  provide  f<H-  the  exemption  from 
state  taxation  of  orders  similar  to  those 
here  involved.  However  that  may  be,  we 
aj«  satisfied  that  Congress  has  not  attempt- 
ed to  provide  for  saeh  exemption.  The  stat- 
ute relied  on  (t  3701,  lUrv.  Stat  [U.  8.  Comp. 
Stat  1901,  p.  2480] )  was  enacted  simply  in 
furtherance  of  the  principle  enunciated  in 
M'Culloch  T.  Maryland,  supra,  and  to  indi- 
cate the  determination  of  Congress  that  the 
usefulness  of  certain  instruments  as  a 
means  of  carrying  on  the  government  would 
be  enhanced  by  exemption  from  taxation. 
See  Bank  of  New  York  ▼,  New  York  Covn- 
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ty  (New  York  ex  reL  Bank  of  Nw  York 
V.  New  York  County),  supra.  The  words 
"and  other  obligations,"  read  in  connection 
with  the  context,  "stocks,  bonds,  Treasury 
notes,"  include  only  obligations  of  the  gov- 
emment  similar  in  cbaraoter  to  those  spe- 
dflcally  named,  and  giT«n  under  the  general 
power  to  borrow  mcMiey  on  the  eredit  of 
the  United  States,  and  to  issue  in  return 
therefor  obligations  in  any  appropriate  form 
(see  Legal  Tender  Case,  110  U.  S.  421,  444, 
28  li.  ed.  204,  213,  4  Sup.  Ot  Bep.  122),  and 
do  not  include  checks  given  in  payment  of 
such  obligations. 

Learned  coimsel  for  plaintiff  have  not  cited 
a  single  case  in  which  it  was  held  thilt  the 
mere  check  of  the  government,  payable  on 
demand,  is  exempt  from  taxation,  and  we 
liave  not  been  able  to  find  any  case  in  which 
any  such  claim  has  been  made.  While  the 
act  of  Congress  of  August  13,  1894  (2  U.  S. 
Rev.  Stat.  Supp.  236,  28  Stat,  at  L. 
279,  chap.  281,  U.  S.  Comp.  Stat.  1901, 
p.  2398),  to  subject  to  state  taxation 
national  bank  notes  and  United  States 
notes  and  certificates  payable  on  demand, 
and  intended  to  circulate  as  money,  does 
not  include  orders  like  those  here  involved, 
it  shows  the  detMmination  of  Congress  that 
the  exemption  of  promises  of  the  United 
States  of  the  kinds  therein  named  was  no 
longer  necessary  for  the  protection  of  any 
governmental  power.  It  cannot  be  doubted 
that,  had  Congress  deemed  that  any  ques- 
tion could  arise  as  to  the  taxability  of 
checks  of  the  government  payable  on  de- 
mand, it  would  have  ^included  them  in  the 
act  modifying  |  3701.  But  as  we  have  seen, 
sucb  checks  were  never  included  in  the  pro- 
visions of  said  section,  and  were  never  ex- 
empt from  taxation.  Not  being  exempt  un- 
dar  the  laws  of  the  United  States,  they  are 
not  exempt  under  the  provisions  of  oar  Con- 
stitution (article  13,  ^  1). 

The  judgment  is  affirmed. 

We  concur:    Sliaw,  J.,  Van  Dyke,  J. 

Affirmed  by  Supreme  Court  of  United 
States  January  29,  1906. 


CONNBCTICXTT    SUPREME    COUST    OF 
BREOKS. 

JOSEPHINE  C.  MATHEWSON,  Appt, 

V. 

ALBERT  H.  MATHEWSON. 

(—Conn.  — ,  63  Atl.  286.) 

Wife— rait  against  husband. 

1.  A  wife  may  enforce  a  promissory 
note  executed  to  her  by  her  husband,  under 
6LJtwA.(N.S.) 


a  statute  replacing  unity  of  property  rights 
with  equality  in  legal  identity  and  in  own- 
ership  of  property. 
Same— contract  with  husband— 'Talidlty. 

2.  The  recital  in  a  statute  establishing 
the  equality  of  a  married  woman  and  giving 
her  power  to  own  property,  that  she  shall 
have  the  power  to  make  contracts  with 
strangers,  does  not,  by  implication,  nega- 
tive her  power  to  contract  with  her  hus- 
band. 

(April  17,  1906.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Hartford  County 
in  defendant's  favor  in  an  action  brought  to 
enforce  payment  of  a  promissory  note.    Re- 
versed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Joseph  P.  Tnttle  for  appellant 
Mr.  Charles  B.  Perkins  for  appellee. 

Hsmersley,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  alleges  that  the  defendant, 
for  a  valuable  consideration,  promised  to 
pay  her  upon  her  demand  a  certain  sum  of 
money.  The  defendant,  by  his  demurrer  to 
the  plaintiff's  answer  to  the  defendant's  plea 
in  abatement,  in  effect  admits,  for  the  pur- 
pose of  determining  the  question  of  law  in 
issue,  that  he  did  promise  as  alleged  in  the 
complaint,  and  claims  that  the  plaintiff  can- 
not maintain  this  action  against  him  for  the 
enforcement  of  that  promise.  It  goes 
without  saying  that,  if  the  parties  had  the 
right  to  make  tliis  contract,  tiie  plaintiff  can 

Case  Note. — ^Right  of  wife  to  sue  husband 
on  contract. — The  variance  among  the  views 
taken  in  different  jurisdictions  of  the  sub- 
ject under  discussion  may  be  attributed  to 
two  causes;  first,  difference  in  the  extent  to 
which  the  legielatures  have  gone  in  chan- 
ging the  common-law  status  of  married 
women,  and  second,  difference  in  the  strict- 
ness or  liberality  with  which  the  courts 
have  construed  such  legislation. 

As  pointed  out  in  Mathewson  v.  Math- 
BWS0I7,  where,  at  common  law,  a  separate 
estate  was  settled  upon  a  married  woman, 
equity  would  protect  her  rights  therein; 
and  so  where,  by  virtue  of  statute,  a  mar- 
ried woman  is  permitted  to  hold  her  sepa- 
rate estate  free  from  any  control  by  her 
husband,  equity  will  enforce  any  right  uf 
the  wife  with  respect  thereto,  though  it 
arise  out  of  a  contract  with  her  husband. 

Thus,  in  Kuts's  Appeal,  40  Pa.  90,  it  was 
held  that  a  married  woman  was  entitled  to 
distribution  out  of  the  firm  assets  on  a  loan 
made  out  of  her  separate  estate  to  a  part- 
nership of  which  her  husband  was  a  mem- 
ber, although  she  oould  not  liave  main- 
tained an  action  at  law  therefor. 

And  in  Leahy  v.  Leaky,  97  Ky.  69,  29  S. 
W.  852,  it  was  held  that  a  wife,  in  order 
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•ne  the  defendant  for  its  breach,  unless  such 
suit  is  clearly  forbidden  by  some  positive 
statute.  "Wherever  there  is  a  valuable 
right  and  an  injury  to  it,  with  consequent 
damage,  the  obligation  is  upon  the  law  to 
devise  and  enforce  such  form  and  mode  of 
redress  as  will  make  the  most  complete  rep- 
aration." Foot  V.  Card,  68  Conn.  1,  0,  6 
IlR.A.  829,  18  Am.  St.  Rep.  258,  18  Atl. 
1027.  The  right  to  contract  involves  the 
right  to  sue  for  breach  of  contract;  and, 
when  the  law  creates  a  new  right  to  con- 
tract, the  mere  creation  of  the  right  in- 
cludes an  appropriate  remedy  by  suit  for 
its  violation.  The  defendant's  claim,  there- 
fore, is  manifestly  wrong,  unless  he  can 
maintain  the  proposition  upon  which  he 
founds  it,  namely,  the  parties  had  no  power 


to  make  the  contract  alleged.  Tt  is  not 
claimed  that  any  disability  attaches  to  the 
person  of  either  of  the  parties.  Each  is  of 
age  and  of  sound  mind.  Each  is  capable  of 
acquiring,  owning,-  and  managing  property. 
Each  is  capable  of  making  lawful  contracts 
with  all  persons  and  with  each  other,  un- 
less there  is  some  law  whi(A  prohibits  any 
contract,  or  at  least  the  contract  alleged  in 
the  complaint,  between  this  plaintiff  and 
defendant.  It  is  admitted  that  the  parties 
intermarried  since  April  20,  1877,  and  the 
defendant  contends  that  a  law  prohibiting 
any  contract  between  the  plaintiff  and  de- 
fendant is  to  be  found  in  the  law  (including 
the  married  woman's  act  of  April  20,  1877) 
defining  the  civil  status  of  husband  and 
vnf«k     For  the  purpose  of  avoiding  confu- 


te enforce  the  collection  of  a  note  executed 
to  her  by  her  husband  and  secured  by  a 
mortgage,  must  show  that  the  considera- 
tion of  the  note  was  part  of  her  separate 
estate,  even  though  she  had  been  author- 
ized to  trade  as  a  feme  sole. 

In  Franklin  Sav.  Bank  v.  Greene,  14  R.  I. 
1,  61  Am.  Rep.  330,  it  is  held  that  »  wife 
may  enforce  in  equity  against  her  husband 
his  mortgage  and  notes  assigned  to  her  by 
a  third  party,  where,  by  statute,  her  sepa- 
rate property  is  secured  to  her  exclusive 
use. 

And  in  Thorns  ▼.  Thorns,  45  Miss.  263,  it 
was  held  that  where  a  note  is  given  by  a 
husband  to  his  wife  for  separate  property 
loaned  by  her,  the  husband  becomes  a 
debtor  from  whom  the  wife  may  collect  the 
loan  by  a  proceeding  in  equity,  and  not  a 
trustee,  so  that  such  indebtedness  is  dis- 
charged by  a  decree  in  bankruptcy. 

As  a  logical  consequence  of  the  doctrine 
that  a  married  woman  may  sue  in  equity 
for  the  protection  of  her  separate  estate,  it 
follows  that  where  distinctions  between  ac- 
tions at  law  and  suits  in  equity  and  the 
forms  of  all  such  actions  and  suits  have 
been  abolished,  one  effect  has  been  to  give 
married  women  a  right  to  sue  their  hus- 
bands on  contract  a?  they  woujd  any  other 
person.  See  Wright  v.  Wright,  54  N.  Y. 
437 ;  Adams  v.  Adams,  24  Hun,  401 ;  May  v. 
May,  9  Neb.  16,  31  Am.  Rep.  399,  2  N.  W. 
221. 

Among  the  cases  in  which,  on  various 
grounds,  the  right  of  a  married  woman  to 
sue  her  husband  upon  contract  has  been 
afiSrmed,  is  Re  Deaner,  126  Iowa,  701,  100 
Am.  St.  Rep.  374,  102  N.  W.  826,  in  which 
it  is  held  that  under  a  statute  declaring 
that,  "should  the  husband  or  wife  obtain 
possession  or  control  of  the  property  be- 
longing to  the  other  before  or  after  mar- 
riage, the  owner  may  maintain  an  action 
therefor  or  for  any  right  growing  out  of 
the  same,  in  the  same  manner  and  extent 
as  if  they  were  unmarried,"  a  wife  may 
maintain  an  action  against  her  husband  for 
a  loan  made  to  him. 

la  Greer  v.  Greer,  Zi  Eajii  101,  the  oourt, 
•  L.R.A.(N.S.) 


in  holding  that  a  note  given  by  a  husband 
to  his  wife  was  upon  a  valid  and  sufficient 
consideration,  recognizes  the  right  of  the 
wife  to  sue  thereon. 

In  aough  V.  Russell,  66  N.  H.  279,  the 
right  of  a  married  woman  to  sue  her  hus- 
band for  the  amount  of  a  loan  made  by  her 
out  of  her  separate  estate  was  recognized, 
it  being  provided  by  statute  that  every 
woman  shall  hold  to  her  own  use,  free  from 
the  interference  and  control  of  her  hus- 
band, all  property,  etc.,  and  shall  have  the 
same  rights  and  remedies  in  relation  thereto 
as  if  she  were  nnmarried. 

In  Pearson  v.  Pearson,  60  N.  H.  497,  an 
action  brought  by  a  wife  against  her  hus- 
band on  a  note  given  for  a  loan,  it  is  held 
that  under  the  statute  above  referred  to 
the  husband  and  wife  may  contract  witk 
each  other  in  reference  to  her  separate  es- 
tate, and  either  may*  maintain  an  action  at 
law  against  the  other  in  respect  to  those 
contracts. 

In  Grubbe  v.  Orubbe,  26  Or.  368,  38  Pac. 
182,  it  is  held  that  where  the  right  of  a 
married  woman  to  the  possession  and  con- 
trol of  her  separate  property  is  preserved 
by  statute,  and  it  is  also  provided  by  law 
that  a  married  woman  may  contract  to  the 
same  extent  and  in  the  same  manner  as  if 
she  were  unmarried,  and  that,  should  either 
the  husband  or  wife  obtain  possession  or 
control  of  property  belonging  to  the  other, 
the  owner  of  the  property  may  maintain  an 
action  therefor,  or  for  any  right  growing 
out  of  the  same,  in  the  same  manner  and 
extent  as  if  unmarried, — ^the  wife's  right  to 
contract  is  not  limited  to  contracts  with 
third  persons,  and  consequently  she  may 
maintain  an  action  to  recover  money  vol- 
untarily loaned  to  her  husband.     • 

In  May  v.  May,  9  Neb.  18,  31  Am.  Rep. 
399,  2  N.  W.  221,  it  was  held  that,  nnder 
a  statute  empowering  a  married  woman  to 
bargain,  sell,  and  convey  her  real  and  per- 
sonal property,  and  enter  into  any  contract 
with  reference  to  the  same,  in  the  same 
manner,  to  the  ^me  extent,  and  with  like 
eSect,  as  a  married  man  may,  and  to  sue 
and  be  sued  in  the  ■oms  nuuuier  as  if  she 
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Ron,  we  will  first  consider  our  law  aS'  it  af- 
fects the  status  of  married  persons,  without 
reference  to  the  exceptions  tio  the  rule  which 
have  obtained  in  courts  of  equity  in  re- 
spect to  tliose  wives  who  have  a  separatt 
estate. 

The  relation  of  hushand  and  wife,  al- 
though necessarily  regulated  by  positive 
law,  is  not,  like  the  relation  of  guardian  and 
ward,  created  by  that  law.  Like  the  rela- 
tion of  parent  and  child,  it  is  the  offspring 
of  the  law  of  nature,  and  these  two  rela- 
tions constitute  the  family.  The  family  and 
the  obligations  and  privileges  pertaining  to 
H  reach  back  of  all  state  regulations. 
Payne's  Appeal,  66  Conn.  402,  33  L.ItA.  418, 
48  Am.  St.  Rep.  216,  32  Atl.  948.  The  es- 
sential character  of  the  relation  of  husband 


and  wife,  as  determined  by  the  law  of  na- 
ture, and  the  correlative  rights  and  duties 
pertaining  to  it,  may  be  developed,  pervert- 
ed, or  confused,  but  cannot  be  destroyed,  by 
the  positive  law  which  defines  <^eir  legal 
status.  The  prevalent  concepti^.n  of  the 
true  nature  of  this  relation  may  U:  affected 
by,  and  may  affect,  the  changing  conditions 
of  society,  and  may  be  affected  by,  and  may 
affect,  legislation  defining  the  legal  status. 
While  legislation  is  ordinarily  in  accord 
with  the  notion  of  the  true  relation  pre- 
sumed to  prevail  at  the  time,  it  does  not 
purport  to  create  that  relation.  The  rights 
and  duties  growing  out  of  the  natural  re- 
lation are  of  a  kind  that  must  vary  with 
changing  circumstance^,  and  of  a  nature  in 
the     main    impracticable     of    enforcement 


were  unmarried,  a  wife  to  whom  her  hus- 
band's note  has  been  indorsed  may  sue  him 
thereon;  a  conclusion  which  was  followed  in 
Trayer  v.  Setzer  (Neb.)  101  N.  W.  989,  in 
which  an  action  was  brought  by  a  wife 
against  her  husband  on  a  bond  given  for 
the  support  of  their  bastard  children. 

In  Adams  ▼.  Adams,  awpra,  it  is  held  that 
the  right  given  by  statute  to  «  wife  to  sue 
for  divorce  in  her  own  name  confers,  by 
implication,  the  capacity  to  enter  into  an 
agreement  to  settle  the  suit,  and  bsnce  to 
sue  upon  such  agreement  at  law. 

In  Wilson  v.  Wilson,  36  Cal.  447,  95  Am. 
Dec.  194,  it  is  held  that  where  a  wife  is 
authorized  by  statute  to  sue  alone  when 
the  action  concerns  hor  separate  property, 
and  also  when  the  action  is  between  her- 
self and  her  husband,  a  wife  may  sue  her 
husband  on  a.  note  given  by  him  for  a  loan 
before  marriage,  even  though  the  husband 
is,  by  statute,  entitled  lo  the  management 
and  control  of  her  separate  property  during 
eoverture. 

And  where  a  statute  provides  that  all 
contracts  made  between  persons  in  contem- 
plation of  marriage  shall  remain  in  full 
force  after  such  marriage  takes  place,  a  wife 
may  sue  her  husband  upon  a  note  given  in 
consideration  of  the  marriage,  either  in  law 
or  in  equity.  Wright  v.  Wright,  54  N.  Y. 
437. 

In  Hart  v.  Sarvis,  3  Ohio  N.  P.  818,  it  is 
held  that  where  husband  and  wife  are  rec- 
ognized by  law  as  separate  and  distinct  in- 
dividuals so  far  as  property  rights  are  con- 
oemM,  and  are  empowered  to  enter  into 
any  engagement  or  transaction  with  each 
othet,  the  wife  has  a  right  of  action  to  en- 
force a  note  given  by  the  husband  before 
marriage. 

In  Patterson  v.  Patterson,  111  HI.  App. 
342,  it  was  held  that  a,  wife  might  recover 
instalments  due  under  a  separation  a^ee- 
ment  made  directly  between  herself  and  her 
husband. 

In  Mockridge  v.  Mockridge,  62  N.  J.  Eq. 
670,  50  Atl.  182,  it  was  held  that  a  wife 
may  maintain  a  bill  in  equity  to  oompel  her 
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husband  to  pay  amounts  due  under  articles 
of  separation. 

In  Rodenbaugh  v.  Rodenbaugh,  17  Pa. 
Sujper.  Ct.  619,  it  is  held  that  a  wife  may 
maintain  an  action  of  assumpsit  to  recover 
payments  due  under  a  separation  agree- 
ment, such  payments  being  regarded  as  het 
separate  property. 

In  Benson  v.  Morgan,  50  Mich.  77,  14  N'. 
W.  705,  it  was  held  that  where  a  wife,  with 
the  consent  of  her  husband,  has  a  legal 
right  to  enter  into  an  agreement  to  per- 
form services  and  to  receive  compensation 
therefor  as  her  separate  property,  she  may 
maintain  an  action  on  such  a  contract 
against  a  firm  of  which  her  husband  is  a 
member. 

In  Devin  v.  Devin,  17  How.  Pr.  614,  it  wa« 
held  that  where  the  wife's  right  to  the  pos- 
session and  control  of  her  separate  estate 
is  preserved  by  statute,  she  may  maintain 
an  action  for  a  loan  of  money  to  a  firm  of 
which  her  husband  is  a  member,  in  an  equi- 
table proceeding,  if  not  at  law. 

And  so,  where  it  is  provided  by  statute 
that  a  married  woman  is  entitled  to  all 
property  which  she  owns  as  her  sole  and 
separate  property,  to  that  which  she  ac- 
quires by  her  business,  labor,  or  service 
carried  on  or  performed  on  her  sole  or  sep- 
arate account,  and  to  all  the  proceeds  of 
her  earnings  in  any  business  carried  on  by 
herself,  and  is  empowered  to  maintain  an 
action  in  her  own  right,  and  to  be  sued  in 
all  matters  having  relation  to  her  sole  and 
separate  property,  the  effect  and  intent  of 
such  legislation  is  to  remove  all  the  disa- 
bilities of  coverture,  so  that  she  may  main- 
tain an  action  against  the  members  of  a 
firm  including  her  husband  for  the  value  of 
labor  and  services  rendered  for  the  firm  at 
his  request.    Adams  v.  Curtis,  4  Lans.  164. 

On  the  other  hand,  in  Edward*  v.  Stev- 
ens, 3  Allen,  316,  it  is  held  that  a  married 
woman  cannot  sustain  an  action  against  her 
husband's  firm  for  services  rendered  by  her, 
although  she  is  enabled  by  statute  to  carry 
on  business  on  her  separate  account  and  to 
sue  and  be  sued  in  matters  relating  to  her 
separate  estate  or  business,  such  legislation 
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through  legislation.  In  defining  the  legal 
status  of  married  persons,  the  law  deter- 
mines the  change  in  the  civil  rights  of  each 
wrought  by  the  fact  of  marriage.  The  I^al 
status  thus  established  necessarily  involves 
certain  incidental  rights  which  may  or  may 
not  be  expressed,  and  which  may  be  estab- 
lished or  altered  by  law  without  necessarily 
altering  the  status  resulting  from  marriage. 
The  primary  and  controlling  change  in  legal 
status  wrought  by  force  of  the  marriage  re- 
lates to  the  freedom  of  the  person,  but  main- 
ly to  the  capacity  of  owning  property,  and 
the  incidents  of  the  latter  are  the  power  of 
making  contracts  and  of  suing  and  being 
sued.  In  most  English-speaking  communi- 
ties, by  the  law  as  first  established,  the  wife, 
by  force  of  the  marriage,  lost  her  le^l  iden- 
tity and  the  capacity  of  owning  property, 
and,  as  incident  to  this,  she  lost  the  power 


of  making 'contracts  and  of  suing  and  being 
sued.  But,  by  the  law  as  now  generally  es- 
tablished, she  does  not,  by  force  of  the  mar- 
riage, lose  her  legal  idoitiiy,  nor  the  capaci- 
ty of  owning  property,  and  does  not  loss 
the  civil  righto  incident  to  this  capacity. 
This  change  in  status  has  been  accomplished 
in  different  ways  and  more  or  less  gradual- 
ly. In  Connecticut,  perhaps  more  fully  than 
elsewhere,  it  has  been  accomplished  by  a  sin- 
gle radical  act  of  legislation,  directly  re- 
versing the  former  primary  and  contTolling 
change  in  legal  status,  affected  by  force  of 
the  marriage,  and  such  radical  change  more 
clearly  involves  a  consequent  change  in  the 
civil  rights  purely  incidentol  to  the  status. 
This  consequent  effect  upon  incidental  righto 
plainly  comes  within  the  rule  that,  where 
the  reason  of  the  law  fails,  the  law  ceases 
to  operate.     Foot  v.  Card,  58  Conn.   1,  8 


being  in  derogation  of  common  law  and 
therefore  not  to  be  extended  by  implication, 
so  as  to  enable  her  to  enter  into  a  contract 
with  her  husband. 

In  Heacock  v.  Heacock,  108  Iowa,  640,  76 
Am.  St.  Rep.  273,  79  N.  W.  353,  it  is  held 
that  legislation  authorizing  an  action  by  a 
wife  against  her  husband  to  protect  her 
separate  property,  and  in  general  terms  au- 
thorizing her  to  prosecute  and  defend  all 
actions  at  law  or  in  equity  for  the  preserva- 
tion and  protection  of  her  righto  and  prop- 
erty as  u  unmarried,  and  providing  xhat 
contracts  may  be  made  by  a  wife  and  lia- 
biltties  incurred,  and  the  same  enforced  by 
or  against  her  to  the  same  extent  and  in 
the  same  manner  as  if  she  were  unmarried, 
will  not  authorize  the  maintenance  of  an 
action  at  law  on  a  note  given  by  a  husband 
to  his  wife,   where  it   is  not   alleged  and 

{>roved  that  the  matter  in  controversy  re- 
ates  to  her  separate  estote. 

In  Kalfus  v.  Kalfus,  12  Ky.  l,.  Rep.  839, 
it  was  held  that  a  wife,  though  empowered 
to  contract,  to  acquire,  and  to  hold  property, 
and  to  sue  and  be  sued  as  a  feme  «ole,  can- 
not maintain  an  action  at  law  against  her 
husband  upon  a  promissory  note  given  by 
him. 

A  similar  conclusion  was  reached  in 
Crowther  v.  Crowther,  55  Me.  358,  although 
the  wife  was  authorized  by  statute  to  "pros- 
ecute and  defend  suits  at  law  or  in  equity 
for  the  preservation  and  protection  of  her 
property  as  if  unmarrie<(  or  may  do  it 
jointly  with  her  husband." 

In  Ritter  v.  Ritter,  31  Fa.  390,  it  was  held 
that  a  stotute  protecting  her  separate  prop- 
erty wiU  not  be  construed  as  authorizing 
the  wife  to  maintoin  an  action  against  her 
husband  on  a  contract  made  during  cover- 
ture. 

Where  it  is  provided  by  statute  that  a 
married  woman  may  sue  and  be  sued  civ- 
illy in  all  respects  and  in  any  form  of  ac- 
tion and  with  the  same  effect  and  resulto 
and  consequences  as  an  unmarried  person, 
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but  may  not  sue  her  husband  exoept  in  a 
proceeding  for  divorce,  or  in  a  proceeding 
to  protect  her  separate  property  whenso- 
ever he  may  have  deserted  her  without  suf- 
ficient cause,  or  have  neglected  or  refused 
to  support  her,  a  wife  cannot  maintoin  a 
bill  in  eqitity  to  recover  a  sum  of  money 
loaned  to  her  husband:  Johnston  v.  John- 
ston, 7  Pa.  Dist.  R.  666. 

In  Roseberry  v.  Roseberry,  27  W.  Va.  759, 
a  statute  conferring  upon  a  wife  a  legal 
separate  estate  in  her  property,  giving  her 
the  right  to  acquire  property  in  certoin 
cases  from  others  than  her  husband,  and  to 
sue  and  be  sued  by  others  than  her  husband 
in  specified  cases,  but  nowhere  and  in  no 
manner  authorising  or  enabling  her  to  con- 
tract with  her  husband  in  any  case,  was 
held  not  te  empower  a  wife  te  maintain  an 
action  at  law  upon  a  note  given  by  him 
to  her  during  coverture,  whatever  her  righto 
might  be  in  a  court  of  equity. 

Where,  by  reason  of  a  statute  preserving 
te  her  her  separate  estote,  a  wife  is  not 
disabled  from  contracting  with  her  husband, 
but  merely  from  enforcing  a  contract  at 
law,  when  such  disability  is  removed  8l|e 
may  maintain  an  action. 

Thus,  in  Webster  t.  Webster,  68  Me.  139, 
4  Am.  Rep.  253,  it  is  held  that  a  wife  may, 
after  obtoining  a  divorce,  sue  on  a  note 
given  by  her  husband  to  her  during  oover- 
ture  for  a  loan. 

And  in  Carlton  v.  Carlton,  72  Me.  115,  39 
Am.  Rep.  307,  it  is  held  that  a  divorced«wife 
may  recover  from  her  husband  for  services 
rendered  before  marriage. 

And  in  Barton  v.  Barton,  32  Md.  214,  it 
is  held  that  after  her  husband's  death  a 
widow  may  maintoin  an  action  at  law 
against  his  executors  for  the  recovery  of 
money  loaned  by  her  to  her  husband  be- 
fore marriage,  and  for  the  value  of  securi- 
ties forming  part  of  her  sole  and  separate 
estate,  and  loaned  to  the  husband  during 
the  marriage  upon  his  express  ^mise  to  ro- 
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Ij.HJl.  829,  18  Am.  St.  Rep.  2S8,  18  Atl. 
1027;, Hart  v.  Knapp,  76  Conn.  135,  139,  100 
Am.  St.  Rep.  989,  55  Atl.  1021. 

By  our  first  legislation  it  wis  enacted  that 
justice  should  be  administered  according  to 
the  laws  of  this  jurisdiction,  "and,  for  want 
thereof,  suscording  to  the  rule  of  the  Word 
of  God."  1  Col.  Rec.  pp.  21,  609;  Revision 
1672,  Preface;  Fitch  v.  Brainerd,  2  Day,  163, 
190,  193,  194.  By  thia  law,  first  enacted  in 
1637,  1638,  the  wife's  legal  identity,  by  force 
of  the  marriage,  became  merged  in  that  of 
her  husband,  and  her  legal  capacity  to  own 
or  acquire  property,  real  as  well  as  person- 
al, was  lost.  By  force  of  the  marriage  her 
personal  freedom  was  subjected  to  the  will 
or  control  of  the  husband.  Until  the  reign 
of  Charles  II.,  the  right  of  a  husband  to  cor- 
rect his  wife  was  recognized  (1  Bl.  Com. 
444),  and  until  comparatively  recent  times 
the  right  of  the  husband  to  restrain  the  per- 
son of  his  wife  by  confinement  for  the  pur- 
pose of  securing  her  obedience  was  recog- 
nized. The  law  which  attached  such  sub- 
jection to  the  legal  status  of  a  married  wo- 
man has  been  abolished,  but  not  by  direct 
legislation.  It  has  disappeared  under  the 
continuous  pressure  of  judicial  interpreta- 
tion or  indirect  legislation.  The  law,  how- 
ever, which  attached  to  the  status  of  a  mar- 
ried woman  an  incapacity  to  own  property, 
with  the  consequent  inability  to  make  con- 
tracts and  to  sue  or  be  sued,  remained  un- 
changed in  theory  until  1877.  In  1672  an 
act  secured  to  the  wife  who  survived  her 
husband  the  right  to  a  life  estate  in  one- 
third  of  the  land  of  which  he  stood  possessed 
in  his  own  right  at  the  time  of  his  death, — 
a  right  analogous  to,  but  distinctly  different 
from,  the  English  law  of  dower.  See  Re- 
vision 1750,  p.  44.  In  1723  the  law  of  status 
by  which  a  husband  acquired,  upon  mar- 
riage, an  absolute  right  to  his  wife's  lands., 
as  well  as  to  her  personal  property,  was  al- 
tered so  as  to  correspond  more  closely  to  the 
English  common  law.  The  wife's  property 
in  land  was  suspended  during  coverture,  and 
a  usufructuary  estate  only  vested  in  the 
husband.  In  analogy  to  the  English  process 
of  conveying  land  by  a  fine,  a  wife  was  au- 
thorized, by  a  deed  in  which  her  husband 
joined,  executed  in  the  manner  prescribed, 
to  make  valid  conveyance  of  her  land,  and 
much  particular  conveyance  was  the  only 
act  in  the  nature  of  a  contract  within  her 
capacity.  6  Col.  Rec.  p.  425.  In  1809  an  act 
gave  to  married  women  the  right  to  dispose 
of  their  estates,  real  and  personal,  by  will, 
in  the  same  manner  as  other  persons.  Re- 
vision 1821,  p.  199.  In  1849  it  was  enacted 
that  personal  property  aocming  after  the 
passage  of  the  act,  to  a  husband  in  right 
of  his  wife,  should  be  held  by  him  in  analo- 
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gy  to  his  estate  in  her  land;  the  title  to 
such  property  vested  in  him  as  trustee,  but 
during  his  life  he  OTimed  the  procends  and 
income  absolutely;  upon  his  death,  as  in  the 
case  of  laud,  an  absolute  estate  vested  in 
the  wife  or  those  legally  entitled  to  succeed. 
Certain  provisions  for  protecting  such 
personal  property  from  waste  while  in  his 
possession  necessarily  enlarged  in  some  par- 
ticulars the  legal  capacity  of  the  wife.  At 
originally  passed,  the  act  only  applied  to 
property  accruing  to  a  man  in  right  of  Ms 
wife  by  virtue  of  bequest  or  distribution  to 
her.  In  1856  the  provisions  were  extended 
to  property  derived  from  patents,  oopyrights, 
etc.  In  1857  its  provisions  were  extended  to 
property  accruing  by  any  gift  to  a  wife  ex- 
cept from  her  husband,  and  in  1866  the  pro- 
visions were  extended  to  all  property  ac- 
cruing in  any  way  to  a  married  woman 
subsequent  to  1849,  and  to  all  property  be- 
longing at  the  time  of  marriage  to  any  wom- 
an married  since  1849.  Revision  1866,  title 
13,  chap.  2,  p.  303.  The  legislation  above 
mentioned  includes  our  laws  defining  the 
legal  status  of  married  persons  from  1637, 
1638  to  1877,  unless,  possibly,  an  act  passed 
in  1865,  by  which  a  husband  was  released 
from  liability  for  his  wife's  antenuptial 
debts,  and  for  such  debts  the  wife  was  made 
liable  to  be  sued  as  a  feme  sole.  The 
original  law,  declaring  that  marriage  works 
a  merger  of  legal  identity  of  wife  in  that  of 
husband,  and  the  incapacity  of  holding 
property  during  coverture,  with  the  con- 
sequent inability  to  contract,  remained 
unchanged;  but  the  transfer,  by  operation 
of  the  marriage,  of  the  property  of  the  wife 
to  the  husband,  was  modified  fai  1723  as  to 
real  estate,  by  limiting  his  ownership  to  a 
usufructuary  or  life  estate,  and  from  1849  to 
1866  a  similar  modification  was  made  as  to 
his  ownership  of  personal  property. 

In  courts  of  chancery,  however,  in  dealing 
with  property  held  under  a  trust  for  the 
sole  and  separate  benefit  of  a  wife,  and 
called  her  separate  estate,  the  legal  status 
of  such  wife  was,  for  practical  purposes, 
substantially  ignored.  When  the  practice 
commenced  in  England  of  making  marriage 
settlements  by  which  certain  property  was 
conveyed  to  trustees  upon  varying  trusts, 
and  quite  frequently  upon  the  trust  to  hold 
the  property  for  the  sole  and  separate  bene- 
fit of  the  wife,  and  to  dispose  of  the  same, 
principal  and  income,  in  pursuance  of  her 
directions,  the  chancellor  assumed  juris- 
diction of  such  trust  or  separate  estate  of 
the  wife.  In  the  beginning  the  chancellor 
was  frequently  a  churchman,  familiar  with 
the  civil  law  largely  followed  in  ecclesiastical 
courts,  and  the  rule  of  the  civil  law  which 
considered  the  husband  and  wife  as  two  dis- 
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tinct  persona,  who  might  have  Beparate 
estates,  contracts,  debts,  and  injuries,  in- 
fluenced the  court  of  chancery  in  administer- 
ing the  separate  estate  of  the  wife  (1  Bl. 
Com.  p.  444,  and  note  47) ;  and  is  that  court, 
in  dealing  with  the  wife's  separate  estate, 
the  separate  identity  of  husband  and  wife, 
the  eqtial  capacity  of  owning  property,  the 
consequent  power  of  making  contracts, 
whether  between  themselves  or  with  others, 
was  recognized.  A  commensurate  right  to 
sue  and  liability  to  be  sued  followed.  But 
all  proceedings  in  equity  were  modified  by 
the  fact  that,  outside  a  court  of  equity,  and 
for  every  purpose  except  the  administration 
in  chancery  of  this  trust  estate,  the  wife's 
legal  identity  was  lost  in  that  of  her  hus- 
band, and  she  had  no  separate  capacity  of 
owning  property  and  power  of  contracting, 
and  so,  although  her  contracts  might  be 
binding  upon  her  in  equity,  and  she  might  be 
sued  for  their  enforcement,  yet,  as  in  law 
(and  in  this  particular  equity  followed  the 
law)  the  custody  of  her  person  and  the 
value  of  her  services  belonged  to  her  hus- 
band, and  the  prevalent  mode  of  enforcing 
payment  of  debt  by  imprisonment  could  not, 
in  her  case,  be  followed  without  depriving 
him  of  these  marital  rights;  therefore  no 
personal  judgment  could  be  rendered  against 
her,  and  equity,  in  a  suit  against  her  upon 
a  debt  contracted  by  her, — ^as  upon  a  bond 
executed  by  her  as  surety  for  her  husband's 
indebtedness, — was,  for  this  reason,  limited 
to  a  judgment  appropriating  her  separate 
property  to  the  satisfaction  of  such  obli- 
gation. Hulme  V.  Tenanj;,  1  Bro.  Ch.  16; 
Corbett  v.  Poelnitz,  1  T.  R.  6;  Reeve,  Dom. 
Rel.  pp.  104,  171.  This  equitable  jurisdiction 
with  its  recognition  of  the  separate  identity 
and  equal  capacity  of  husband  and  wife, 
was  extended  from  separate  property  se- 
cured by  marriage  settlement  to  all  property 
in  any  way  devoted  to  the  separate  use  of 
the  wife;  and  when  a  conveyance,  a  gift  of 
such  property,  named  no  trustees,  by  opera- 
tion of  law  the  bare  legal  title  was  held  to 
be  vested  in  the  husband  as  trustee.  Reeve, 
Dom.  Rel.  p.  103. 

In  Connecticut,  prior  to  about  1780,  mar- 
riage settlements  were  unused,  and  the  Eng- 
lish common  law  which  recognized  and  ad- 
ministered in  chancery  separate  estates  of 
married  women  was  regarded  as  inapplicable 
to  our  condition,  and  with  great  disfavor. 
Dibble  v.  Hutton,  1  Day,  221,  238,  237;  But- 
ler V.  Buckingham,  6  Day,  492,  496,  605,  6 
Am.  Dec.  174.  But  in  Imlay  v.  Huntington, 
20  Conn.  146,  the  whole  subject  of  separate 
estate  was  thoroughly  discussed  by  this 
court,  in  an  opinion  delivered  by  the  late 
Chief  Justice  Storrs,  in  the  first  case  in  which 
the  power  of  married  women  to  dispose  of 
property  reserved  to  their  use  arose  in  our 
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courts.  We  affirmed  our  common  law  in  xe- 
spect  to  the  separateestateof  married  wom- 
en, and  the  jurisdiction  of  equity  in  tHe  ad- 
ministration of  such  separate  estate  to  be  in 
substantial  accord  with  the  common  law  of 
England,  and  held  that  a  married  woman, 
incidental  to  her  ownership  of  such  estate, 
had  the  power  of  disposing  of  the  property, 
and  must  be  regarded  in  equity  as  a  feme 
sole  in  respect  to  her  right  of  disposing  of 
said  property,  and  it  was  competent  for  her 
to  exercise  such  right  in  favor  of  her  hus- 
band, and  this  power  of  a  married  woman  in 
equity  over  her  separate  estate  we  subse- 
quently described  as  "complete  dominion." 
Harris  v.  Spencer,  71  Conn.  237,  41  AtL  773. 
Imlay  v.  Huntington  was  decided  in  1849, 
and  the  legislature  immediately  extended 
the  justice  accorded  to  married  women  ia 
courts  of  equity,  by  providing  that  the  fol- 
lowing classes  of  property  subsequently 
acquired  should  be  the  separate  estate  of  the 
wife;  that  is,  the  bare  legal  title  in  the  hus- 
band as  trustee,  and  in  equity  complete 
dominion  in  the  wife  over  the  pi:operty: 
Property  acquired  by  personal  services  of 
the  wife  (1860),  land  conveyed  to  the  wife 
for  property  no  acquired  (1850),  personal 
property  acquired  by  wife  during  abandon- 
ment by  her  husband  ( I960) ,  avails  of  wife's 
land  invested  for  her  beneifit  (1850),  certain 
policies  of  insurance  (1850),  all  a  wife's 
property  upon  a  defined  abandonment  by 
her  husband  (1853). 

In  1878  it  was  enacted  that  "all  property 
hereafter  acquired  by  any  married  woman 
shall  he  held  by  her  to  her  sole  and  separate 
use."  The  meaning  of  this  act  is  doubtful. 
It  may  have  been  intended  in  broad  terms  to 
secure  to  women  married  before  1877  some 
of  the  rights  in  equity  which,  by  the  act  of 
1877,  were  secured  in  law  to  all  women  sub- 
sequently married.  For  some  reason  it  was 
repealed  in  1882,  perhaps  because  it  was  re- 
garded as  unnecessary,  or  as  liable  to  pro- 
duce confusion,  or  obnoxious  as  an  inter- 
ference with  vested  rights. 

In  1877,  therefore,  the  law  defining  the 
legal  status  of  married  persons  stood  thus: 
By  force  of  the  marriage  the  husband  ac- 
quired a  life  estate  (under  some  circum- 
stances during  the  wife's  life  only)  in  all 
property,  real  or  personal,  then  owned  or 
subsequently  acquired  by  the  wife.  He 
acquired  the  control  of  the  fee  or  reversion 
of  all  this  property,  so  that  it  could  not  be 
disposed  of  without  his  consent.  He  re- 
tained his  own  legal  identity,  the  absolute 
ownership  and  control  of  his  own  property, 
and  all  the  civil  rights  and  powers  belong- 
ing to  an  immarried  man ;  but,  by  reason  of 
the  merger  of  the  wife's  legal  identity  in 
his  own,  he  could  not  contract  with  her. 
He  became  legally  charged  (so  far  as  they 
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might  be  enforced  through  law)  with  those 
duties  of  affection  and  support  inherent  to 
the  relation  of  man  ahd  wife.  By  force  of 
the  marriage  the  wife  acquired  a  right  to 
support  by  her  husband,  but  no  rig^t  to 
charge  his  estate  with  this  support  unless 
through  an  agency,  real  or  fictitious.  Her- 
capacity  to  own  or  acquire  property  became 
suspended.  The  management,  income,  and 
profits  of  her  property  vested  solely  in  her 
husband.  Her  legal  identity  was  lost  in  his 
and  therefore  she  had  no  power  to  make  a 
contract  with  anyone,  except  a  contract  of 
necessity  by  which  she  might,  with  consent 
of  her  husband,  dispose  of  the  fee  or  re- 
version of  her  property,  and  like  him  e/he 
became  legally  charged  with  the  duties 
of  affection  and  assistance  inherent  to 
the  marriage  relation.  When,  however,  the 
beneficial  interest  in  property  came  to  a 
married  woman  under  the  protection  of  a 
trustee,  her  rights  in  respect  to  such  prop- 
erty came  within  the  jurisdiction  of  equity, 
and,  in  entering  that  court  in  pursuance  of 
that  jurisdiction,  man  and  wife  alike 
dropped  the  legal  status  and  the  incidents 
flowing  from  that  status  ceased  to  exist. 
In  equity  they  were  not  one  person,  but  two 
distinct  persons,  each  capable  of  owning, 
enjoying,  and  disposing  of  property  within 
equity  jurisdiction,  and  consequently  each 
capable  within  that  jurisdiction  of  making 
contracts  with  all  the  world,  and  with  each 
other,  and  of  suing  and  being  sued. 

The  quasi  equitable  status  recognized  in 
courts  of  equity  remains,  within  its  pre- 
scribed and  rapidly  lessening  limits,  sub- 
stantially unchanged.  The  fovmdation  ot 
the  legal  status,  namely,  the  unity  in  the 
husband  of  his  own  and  his  wife's  legal 
identity,  and  incapacity  to  own  property, 
was  removed,  and  a  new  foundation,  namely, 
equality  of  husband  and  wife  in  legal 
identity  and  capacity  of  owning  property, 
was  laid  by  the  act  approved  April  20,  1877 
(Pub.  Acta  1877,  chap.*  14,  p.  211;  Kevision 
1902,  58  4645,  4546,  391,  392).  This  legis- 
lation is  remedial,  not  as  ameliorating  an 
existing  evil,  but  as  eradicating  that  evil.  It 
is  in  the  nature  of  fundamental  legislation 
involving  all  the  results  necessarily  flowing 
from  the  principle  established.  The  equal 
capacity  to  own  property  and  the  equal  legal 
identity  necessarily  involves  an  equal  power 
of  making  contracts  and  a  power  of 
eontracting  with  each  other.  Such  re- 
sult has  followed  a  similar  radical  change 
in  other  jurisdictions.  May  v.  May,  9  Neb. 
16,  31  Am.  Rep.  399,  2  N.  W.  221 ;  Wilson  v. 
Wilson,  36  CaL  447.  96  Am.  Dec.  194;  Har- 
reU  V.  Harrell,  117  Ind.  94,  19  N.  E.  621; 
Wilson  T.  Wilson,  113  Ind.  415,  16  N.  E.  513; 
Hamilton  v.  Hamilton,  89  111.  349;  Bea  v. 
People,  101  lU.  App.  133;  Clark  v.  Clark,  49 
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ni.  App.  163;  Thomas  v.  Mueller,  106  HI. 
36;  Sneil  v.  Snell,  123  HI.  403,  5  Am.  St. 
Rep.  526,  14  N.  E.  684;  Going  v.  0ms,  8  Kan. 
85;  Crater  v.  Crater,  118  Ind.  521, 10  Am.  St. 
Rep.  161,  21  N.  B.  290;  Wood  v.  Wood,  83 
N.  Y.  675;  Minier  v.  Minier,  4  Lans.  421; 
White  V.  White,  58  Mich.  546,  25  N.  W.  490; 
Howland  v.  Howland,  20  Hun,  472;  Mc- 
Kendry  ▼.  McKendry,  131  Pa.  24,  6  L.RA. 
506,  18  Atl.  1078;  Small  v.  Small,  129  Pa. 
368,  18  Atl.  497.  In  the  cases  cited,  and 
others  that  might  be  cited,  the  courts  differ 
somewhat  in  the  application  of  the  rule, 
owing  mainly  to  the  different  legislative 
processes  by  which  the  change  in  status  has 
been  partially  or  fully  accomplished;  but 
all  are  consistent  with  the  unquestionable 
proposition  that,  where  the  Tinity  of  legal 
idenllity  and  property  in  the  husband  has 
been  replaced  by  the  equality  of  each  legal 
identity  and  ownership  of  property,  the 
power  of  contracting  with  others  and  with 
each  other  is  a  necessary  consequence. 

The  -precise  question  before  us  has  never 
been  directly  passed  upon  by  this  court.  In 
Walko  V.  Walko,  64  Conn.  76,  29  Atl.  243, 
we  treated  the  question  as  an  open  one,  but 
in  several  cases  we  have  more  or  less  plain- 
ly indicated  the  truth  of  the  proposition 
above  stated.  Warren  v.  Clemence,  44  Conn. 
308;  Adams  v.  Adams,  61  Conn.  136;  Spitz's 
Appeal,  66  Conn.  186,  7  Am.  St.  Rep.  303,  14 
Atl.  776;  Corr's  Appeal,  62  Conn.  409,  26  Atl. 
478;  Williams  v.  King,  43  Conn.  669,  Fed. 
Cas.  No.  17,726;  Wells  v.  Cooper,  67  Conn. 
67,  17  Atl.  281 ;  Freeman's  Appeal,  68  Conn. 
538,  37  L.R.A.  462,  67  Am.  St.  Rep.  112,  37 
Atl.  420 ;  Belden  v.  Sedgwick,  68  Conn.  560, 
37  Atl.  417;  Baxter  v.  Camp,  71  Conn.  245, 
42  L.R.A.  614,  71  Am.  St.  Rep.  169,  41  Atl. 
803;  Harris  v.  Spencer,  71  Conn.  237,  41  Atl. 
773;  Cunningham  v.  Cunningham,  72  Conn. 
159,  44  Atl.  41;  Clarke  v.  Black,  78  Conn. 
473,  62  AtL  767.  In  Fitzmaurice  v.  Buck,  77 
Conn.  393,  69  Atl.  416,  we  comment  on  the 
radical  change  in  public  policy  introduced 
by  the  reform  act  of  1877.  The  complete- 
ness of  this  change  cannot  be  questioned. 
The  act,  in  the  clearest  terms,  declares  that 
equality  in  personal  identity  and  in  the 
ownership  of  -property  shall  replace  the 
unity  of  all  rights  in  the  husband  as  the 
legal  status  effected  by  intermarriage.  Be- 
fore marriage  man  and  woman  stand  in  re- 
spect to  ownership  of  property  and  rights  of 
disposition  equal.  Section  1  declares  that 
intermarriage  shall  not  affect  this  equality; 
that  by  force  of  the  marriage  "neither  hus- 
band nor  wife  shall  acquire  any  right  to,  or 
interest  in,  any  property  held  by  the  other 
before  the  marriage  or  acquired  after  the 
marriage."  Section  2  declares  their  equality 
in  obligations  incurred  by  each,  and  equality 
in  the  subjection  of  the  property  of  each  to  . 
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liability  for  the  performance  of  the  duties 
of  support  and  assistance  each  assumes  by 
the  intermarriage.  It  declares  that  all  pur- 
chases made  by  either  shall  be  presumed, 
in  absence  of  notice  to  the  contrary,  to  be  on 
his  or  her  private  account  and  liability,  but 
that  each  shall  be  liable  for  any  article  pur- 
chased by  either  which  shall  have  gone  to 
the  STipport  of  the  family,  as  well  as  for  the 
necessary  services  of  a  physician  and  the 
rent  of  a  necessary  residence  (Amendment 
1903,  chap.  9,  p.  8).  Section  3  declares  the 
equality  of  each  in  property  rights  secured 
to  the  survivor  upon  the  death  of  the  other. 
By  force  of  the  marriage  husband  and  wife 
aUke  acquire  an  absolute  interest,  which 
cannot  be  taken  away  by  any  testamentary 
disposition,  in  a  prescribed  portion  of  all 
property,  real  and  personal,  legally  or  equi- 
tably owned  by  the  other  at  the  time  of  his 
or  her  death.  Section  4  (page  212)  declares 
the  equality  of  each  in  the  manner  by  which 
the  interest  of  the  survivor  in  the  estate  of 
the  other  may  be  altered  by  contract  or 
lost  by  misconduct  during  the  marriage. 
The  application  of  the  legal  status  thus  es- 
tablished to  persons  previously  married  was 
questionable  as  an  unwarranted  disturbance 
of  vested  rights;  but  }  S  declares  that  this 
legal  status  is  made,  within  the  utmost  lim- 
its of  legislative  power,  the  status  of  all 
married  persons  within  our  jurisdiction,  in 
providing  that  all  persons  previously  mar- 
ried may,  during  marriage,  enter  into  a  con- 
tract with  each  other,  and,  upon  the  execu- 
tion and  recording  of  that  contract,  shall 
have  the  legal  status  established  by  the  act; 
and  i  6  declares  the  completeness  of  the  le- 
gal status  thus  established,  based  upon  the 
equality  of  husband  and  wife  in  all  the  prop- 
erty rights  and  interests  during  marriage, 
and  upon  its  termination  by  death  and  the 
complete  substitution  of  this  status  for  that 
previously  existing,  in  providing  that  all 
existing  statutes,  giving  to  either  husband 
or  wife  any  rights  or  interests  in  the  prop- 
erty of  the  other,  either  during  marriage  or 
after  the  death  of  either,  other  than  those 
involved  in  the  new  status  established  by 
the  act,  shall  be  repealed. 

We  think  that,  in  enacting  this  law,  the 
state  adopted  a  fundamental  change  of  pub- 
lic policy;  that  the  new  legal  status  estab- 
lished for  married  persons  by  the  act  was 
based  upon,  and  must  be  administered  in 
accordance  with,  this  policy;  that  in  every 
marriage  contracted  since  April  20,  1877, 
husband  and  wife  alike  retain  the  capacity 
of  owning,  acquiring;  and  disposing  of  prop- 
erty belonging  to  unmarried  persons;  that 
the  power  of  contracting  incident  to  such 
rapacity  necessarily  follows;  and  that  the 
legal  status  of  husband  and  wife  involves 
the  capacity  to  contract  with  each  other  and 
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with  others.  Under  the  law  of  status  which 
the  act  of  1877  abolished,  the  wife  could  not 
contract  with  her  husband  or  anyone  else, 
because  her  l^al  identity  and  capacity  of 
owning  property  attached  to  the  husband, 
and  for  the  same  reason  the  husband  could 
;iot  contract  with  his  wife.  But  in  courts 
of  equity,  where,  for  the  purpose  of  exercis- 
ing a  peculiar  jurisdiction,  a  sort  of  equi- 
table status  has  been  recognized,  closely 
analogous  to  the  legal  status  established  by 
the  act  of  1877,  the  right  of  each  to  contract 
with  the  other,  as  well  as  with  all  other  per- 
sons, has  been  held,  in  a  long  line  of  de- 
cisions, to  be  necessarily  consequent  to  the 
separate  identity  of  each  and  the  capacity 
of  each  to  own  property.  When,  therefore, 
this  equitable  status  was  taken  as  a  model 
upon  which  the  legal  status  established  in 
1877  was  framed,  the  right  of  husband  and 
wife  to  contract  with  each  other  and  with 
others  necessarily  followed,  not  only  upon 
principle,  but  also  by  force  of  an  overwhdm- 
ing  weight  of  authority,  and  this  right  can- 
not be  restricted  unless  by  some  legislative 
act.  Following  the  declaration  in  S  1  of  the 
act,  of  the  absolute  equality  of  husband  and 
wife  in  the  ownership  of  property,  is  a  re> 
cital  of  some  of  the  consequent  results,—- 
the  separate  earnings  of  the  wife  shall  be 
her  sole  property,  the  wife  shall  have  power 
to  make  contracts  with  third  persons,  and 
to  convey  to  them  her  real  and  personal  es- 
tate as  if  unmarried,  her  property  shall  be 
liable  for  her  debts,  but  not  for  the  debts 
of  the  husband,  and  the  husband  shall  not 
be  liable  for  the  debts  of  the  wife.  Every 
one  of  the  results  detailed  followed  as  a 
necessary  consequence  of  the  legal  status 
established  by  the  act,  and  the  recital  of 
them,  although  not  unnatural,  was  unneces- 
sary. It  is  claimed  that,  because  the  con- 
sequent power  of  the  wife  to  make  contracts 
with  third  parties  is  recited,  and  the  con- 
sequent power  to  make  contracts  with  each 
other  is  not  recited,  Wierefore  the  latter  con- 
sequent power  is  prohibited.  The  claim  is 
that,  when  an  act  abolishes  a  l^al  status 
and  establishes  a  new  and  contradictory 
status,  a  recital  in  the  act  of  some  of  th« 
results  necessarily  following  the  status  es- 
tablished is  equivalent  to  legislative  pro- 
hibition of  all  the  results  not  recited.  We 
think  this  claim  is  untenable.  By  a  parity 
of  reasoning,  the  act  prohibits  the  wife  from 
suing  and  being  sued,  for  this  consequent  re- 
sult is  not  among  those  recited  in  the  act. 
In  an  act  which,  leaving  the  foundation  of 
marriage  status  unchanged,  merely  provides 
certain  exceptions  to  the  necessary  conse- 
quences of  that  status,  such  exceptionr 
might  properly  be  limited  by  the  necessary 
import  of  the  language  used  in  describing 
them,  and,  for  a  similar  rea^n,  an  act  which 
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dianges  the  foundation  of  the  statua  nec- 
essarily involves  the  consequences  of  the 
new  status,  and  not  those  of  the  old,  and 
these  consequences  cannot  be  prohibited  by 
inference,  unless  the  inference  of  prohibi- 
tion is  necessary. 

Our  conclusion  is  that,  by  force  of  the 
I^al  status  of  married  persons  established 
in  1877,  a  man  and  woman  wlio  intermarry 
each  retains  the  legal  identity  and  capacity 
of  owning  property  belonging  to  each  at  the 
time  of  marriage,  and  each  has  the  power  of 
contracting,  and  each  may  sue  or  be  sued  for 
a  breach  of  contract  at  law  or  in  equity, 
according  to  the  nature  of  the  relief  sought. 
It  is  doubtless  true  that,  by  reason  of  the 
marriage  relation,  some  events  which,  as  be- 
tween unmarried  persons,  would  give  rise 
to  a  cause  of  action,  would  not,  as  between 
man  and  wife,  have  the  same  effect.  The 
nature  of  such  events,  should  the  question 
arise,  most  be  determined  in  view  of  the 
public  policy  upon  which  our  legislation  of 
1877  was  based,  and  not  in  view  of  the  pol- 
icy recognized  in  our  legislation  of  nearly 
three  centuries  ago.  It  is  sufficient,  for  the 
disposition  of  this  case,  to  say  that  such 
possible  events  do  not  include  a  contract  up- 
on valuable  consideration  to  pay  a  certain 
sum  of  money,  and  a  breach  of  that  contract. 
It  may  be  that  the  action  of  the  trial  court, 
in  overruling  the  plaintiff's  demurrer  to  the 
defendant's  plea  alleging  a  marriage,  is  sus- 
tainable under  existing  rules  of  practice  in 
pleading,  but  that  question  is  now  immate- 
riaL  The  plaintiff  has  answered  alleging 
that  the  marriage  mentioned  in  the  plea 
took  place  since  April  20,  1877,  and  this  al- 
legation, if  true,  is  a  sufficient  answer  to 
the  plea.  The  defendant's  demurrer  to  the 
answer  should  therefore  have  been  over- 
tuled. 

There  is  error;  the  judgment  of  the  Su- 
perior Court  is  reverscKl,  and  the  cause  re- 
manded for  further  proceedings  according 
to  law. 

All  concur. 


6E0B6IA  SXJPSBME  COUBT. 

SOUTHERN  EXEKESS  COMPANY,  Plff.  in 
Err.f 

V. 

R.  M.  ROSE  COMPANY. 

(184  0*.  S81,  63  a  E.  185.) 

Cuiier — mandamus   to   compel   receipt   of 
gooda. 

1.  A  corporation  engaged  in  business  as 
a  common  carrier  is  bound  to  receive  all 
goods  offered  it  for  transportation,  which 
it  is  able  and  accustomed  to  carry,  upon 
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compliance  with  such  reasonable  regulation* 
as  it  may  adopt  for  its  own  safety  and  the 
benefit  of  the  public;  and  a  private  party 
may,  Vy  mandamus,  enforce  the  perform- 
ance of  this  public  duty  bv  such  common 
carrier  as  to  matters  in  which  such  party 
has  a  special  interest. 
Same — who  entitled  to. 

2.  A  merchant,  located  and  carrying  on 
business  in  the  city  of  Atlanta,  and  who 
has  been  accustomed  for  many  years  to  sell 
therein  the  goods  in  which  he  deals  to  per- 
sons residing  in  LawrencevUle,  upoif  orders 
received  from  them  by  mail,  and  to  ship 
the  goods  to  such  persons  by  express,  has 
such  a  special  interest  in  the  performance, 
by  an  express  dompany,  operatm^  a  line  of 
transportation  between  such  cities,  of  its 
public  duty  relatively  to  packages  contain- 
ing goods,  such  as  it  is  able  and  accustomed 
to  carry,  which  he  has  sold  to  customers 
residing  in  Lawrenceville,  and  which  he,  un- 
der the  reasonable  regulations  of  such  com- 
mon carrier,  offers  to  it  for  shipment  and 
delivery  to  the  owners  of  such  goods,  as  enti- 
tles him  to  the  writ  of  mandamus  to  com- 
pel such  express  company  to  aooept,  trans- 
port, and  deliver  sueh  goods,  when  it,  with- 
out lawful  excuse,  refuses  to  do  so. 
Municipal  ordiaanoe — taxing  carriage  of  &• 

qnora. 

3.  The  municipal  ordinance  of  the  eity 
of  Lawrenceville,  which  declares  it  to  be 
unlawful  for  any  railroad  or  express  com- 

Smy,  or  any  other  person  or  persons,  to  de- 
ver,  or  cause  to  be  delivered,  in  such  city, 
any  package  containing  wine,  whisky,  beer, 
or  any  other  intoxicating  liquors,  "without 
first  paying  into  the  treasury  of  said  city 

Headnotes  by  Fish,  Ch.  J. 


Case  Note. — Power  of  municipality  to 
make  constituent  elements  or  operations  of 
a  business  independent  subjects  of  license 
tax. — It  is  a  rule  very  generally  followed 
that  a  mimicipality  acting  under  charter 
power  to  tax  a  business  cannot  levy  a  tax 
upon  the  particular  elements  or  operations 
which  go  to  make  up  the  business. 

Thus,  in  Ex  parte  Sims,  40  Fla.  432,  25 
So.  280,  it  was  held  that  a  city,  under  spe- 
cial authority  of  its  charter  to  license  and 
tax  privileges,  had  no  authority  to  enact 
an  ordinance  that  imposed  a  license  tax 
upon  a  dealer,  in  spirituous,  vinous  liquors 
either  at  wholesale  or  retail,  and  malt  li- 
quors at  retail  only,  and  that  imposed  on  a 
wholesale  dealer  in  malt  liquor  alone  an- 
other separate  and  distinct  tax,  where  the 
general  revenue  laws  of  the  state  grouped 
all  the  various  intoxicants  into  one  general 
class,  and  provided  for  one  license  tax  upon 
a  dealer  therein,  and  declared  in  express 
terms  that  dealers  paying  the  same  should 
be  authorized  to  sell  spirituous,  vinous,  or 
malt  liquors,  or  any  such  liquors.  And  this 
case  is  cited  and  followed  by  Canova  v. 
Williams,  41  Fla.  609,  27  So.  30,  another 
liquor-license  case,  which  held  that  the  city 
had  no  right  to  "segregate  the  several  ele- 
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the  sum  of  $1,000  per  annum  as  a  license 
for  carrying  on  said  business  in  said  city;" 
and  which  prescribes  a  penalty  for  its  vio- 
lation,— ^18  void,  as  tne  mayor  and  council 
of  the  dty  had  no  power,  under  its  charter, 
to  enact  such  ordinance. 
Carrier — obedience  to  invalid  ordinance. 

4.  A  common  carrier,  able  and  accus- 
tomed to  transport  such  goods  from  Atlanta 
to  Lawrenceville,  and  to  deliver  the  same 
to  the  consignees  thereof  is  the  latter  city, 
cannot  lawfully  refuse  to  do  so  merely  be- 
cause of  the  passage  of  8uc&  invalid  mu- 
nicipal ordinance. 

(January  9,  1904k) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  granting 


a  writ  of  mandamus  to  compel  defendant  to 
receive  and  transport  certain  intoxicating 
liquor.    AflSrmed. 

Statement  by  Fish,  CU  J.: 

On  the  16th  d&y  of  March,  1906,  the  may- 
or  and  council  of  the  city  of  Lawrenceville 
passed  the  following  ordinance:  TBe  it 
ordained  by  the  mayor  and  council  of  the 
dty  of  Lawrenceville,  Georgia,  that  it  shall 
be  unlawful  for  any  railroad  company,  any 
express  company,  or  any  other  person  or 
persons,  to  deliver  or  cause  to  be  delivered 
any  package  in  the  city  of  Lawrenceville, 
Georgia,  containing  wine,  whisky,  beer,  or 
any  other  intoxicating  liquors  or  whiskj, 
without  first  paying  into  the  treasury  of 
said  city  the  sum  of  $1,000  per  annum  as  m, 


ments  of  right  that  accrue  to  the  dtizen 
under  one  liable  privilege,  as  recognized, 
defined,  and  declared  by  the  general  statute 
law  of  the  state,  and  to  tax  each  of  such 
elements  as  a  separate  and  distinct  privi- 
lege of  its  own  creation." 

And  in  Com.  v.  Shoppenhorst  Bros.  106 
Ky.  269,  49  S.  W.  26,  it  was  held  that,  un- 
der the  general  power  to  license  laundries 
and  also  towel  supply  companies,  a  towel- 
supply,  company  wUch  had  secured  its  spe- 
oial  license  need  not  secure  a  laundry  li- 
cense, as  such  laundering  as  the  company 
did  was  a  necessary  element  of  the  busi- 
ness for  which  they  had  already  paid  one 
license.  So,  also,  in  Savannah  v.  Dehoney, 
66  Oa.  33,  it  was  held  that  a  munidpal  cor- 
poration did  not  have  the  right  to  impose 
a  tax  of  a  certain  amount  for  each  vehicle 
employed  by  the  keeper  of  a  public  stable 
who  had  already  paid  a  stableman's  tax,  if 
it  was  a  part  of  his  legitimate  business  and 
incident  thereto,  as  the  owner  and  keeper 
of  a  public  stable,  to  engage  in  the  carry- 
ing of  passengers  and  baggage,  in  omni- 
buses and  carriages  for  hire. 

In  Vosse  ▼.  Memphis,  9  Lea,  294,  it  was 
held  that  the  city  did  not  have  the  right 
to  create  the  separate  privilege  of  keeping 
«  game  or  fish  store,  or  of  selling  poultry, 
under  the  charter  power  to  license  meat 
stores,  and  could  not  require  the  proprietor 
of  a  meat  store  to  secure  a  spedal  license 
to  sell  game,  fish,  or  poultry. 

And  in  Hotelling  v.  Chicago,  66  111.  App. 
290,  it  was  held  that,  under  the  power  to 
require  a  license  from  one  conducting  a  sec- 
ond-hand store,  a  dty  did  not  liave  the 
right  to  require  a  separate  license  for  eadi 
article  in  which  the  store  dealt. 

Ex  parte  Hutchinson,  137  Fed.  950,  fol- 
lowing Hewin  v.  Atlanta,  121  Ga.  723,  67 
L.R.A.  796,  49  S.  E.  765,  which  is  quoted 
at  length  in  Southern  Exp.  Co.  v.  R.  M. 
Rose  Co.,  held  that  the  use  of  trading 
stamps  is  merely  an  inddent  of  a  business, 
and  as  such  is  not  subject  to  taxation  by 
a  municipality  under  the  charter  provision 
authorizing  the  council  "to  grant  licenses 
with  the  object  of  raising  revalue,  or  of 
6hSLk.(H.a.) 


regulation,  or  both,  for  any  and  all  lawful 
acts,  things,  or  purposes,"  etc  In  this  con- 
nection, it  may  be  of  interest  to  note  th* 
case  of  Fleetwood  v.  Read,  21  Wash.  547,  47 
LJt.A.  205,  68  Pac.  666,  which  held  that, 
under  an  act  which  authorized  a  city  to 
grant  licenses  for  any  lawful  purpose,  a  li- 
cense tax  for  the  purpose  of  revenue  could 
be  imposed  upon  mercoants  who  used  trad- 
ing stamps,  althou^  the  question  as  to 
whether  the  furnishing  of  trading  stamps 
was  in  itself  a  business,  so  as  to  be  thus 
classified  for  the  purpose  of  taxation,  was 
not  involved. 

In  Tuscaloosa  v.  Holczstein,  134  Ala.  636, 
32  So.  1007,  it  was  held  that,  under  author- 
ity given  by  the  charter  of  a  dty  to  li- 
cense milliners  and  any  person  or  firm  en- 
gaged in  merchandising  or  carrying  on  any 
business  of  a  mercantile  character,  an  or- 
dinance imposing  a  tax,  in  addition  to  the 
merchant's  tax,  upon  merchants  selling  mil- 
linery, is  void,  as  selling  millinery  is  but  one 
element  of  the  business  of  a  general  dry- 
goods  merchant.  The  dedsion  in  this  case 
distinguished  MobQe  v.  Richards,  98  Ala. 
594,  12  60.  793,  which  held  that  the  busi- 
ness of  selling  liquor  was  not  such  a  cus- 
tomarily inseparable  and  necessary  element 
of  the  business  of  a  wholesale  grocer  that  a 
municipality  could  not  legitimately  sepa^ 
rate  them  when  united,  and  subject  each  to 
a  distinct  license  taxation,  where  the  char- 
ter of  the  municipality  provided  that  the 
general  coundl  might  impose  taxes  upon 
all  businesses,  trades,  and  professions  car- 
ried on  in  the  city;  and  the  decision  also 
distinguished  Mobile  v.  Craft,  94  Ala.  156, 
10  So.  534,  where,  under  a  charter  provid- 
ing that  the  munidnality  might  assess  and 
collect  a  license  tax  from  all  pereons  car- 
rying on  any  business,  trade,  or  profession 
withm  tlie  limits  of  the  corporation,  it  was 
held  that  the  city  had  authority  to  impose 
a  spedal  tax  for  retailing  cigars  as  an  ele- 
ment of  the  business  of  the  wholesale  and 
retail  grooers,  on  the  ground  that  the  busi- 
ness of  a  grocer  did  not  necessarily  includ* 
dealicg  in  tobaoeo.  ^ 
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Uoense  for  earrying  on  aoid  business  in  said 
<aty.  Any  person  or  persons  engaged  in  this 
business,  failing  w  refusing  to  pay  said  li- 
cense, shall,  upon  conviction  thereof,  be  pun- 
ished as  prescribed  in  ordinance  Ko.  1  of 
the  by-laws  of  said  city.  Each  day  in  which 
said  business  is  carried  on  without  a  license 
shall  be  held  to  constitute  a  new  offense. 
This  ordinance  to  take  effect  on  the  25tb 
day  of  March,  1905.  By  order  of  the  city 
council  of  Lawrenceville,  Georgia,  this  the 
18th  day  of  March,  1906."  Ordinance  No. 
1,  herein  referred  to,  defined  disorderly  con- 
duct Xritbin  the  city,  and  prescribed  the 
punishment  for  the  same.  On  March  25, 
1906,  the  R.  M.  Rose  Company,  a  corpora- 
tion engaged  in  the  wholesale  liquor  busi- 
ness in  tiie  city  of  Atlanta,  received  by 
mail,  from  J.  L.  Exum,  of  Lawrenceville, 
Georgia,  an  order  for  one  gallon  of  whisky 
of  a  designated  brand.  Accompanying  this 
order  was  an  express-money  order  in  full 
payment  for  the  whisky.  Thereupon  the 
R.  M.  Rose  Company  put  a  gallon  of  whisky 
in  a  jug,  which  was  properly  sealed  and  di- 
rected to  J.  L.  Exum,  at  Lawrenceville, 
Georgia,  and  this  jug  was  taken  by  its 
agent  to  the  office  of  the  Southern  Express 
Company  in  the  city  of  Atlanta,  and  there 
tendered  to  the  agent  of  the  express  com- 
pany for  shipment  and  delivery  to  Exum 
at  Lawrenceville;  the  agent  of  R.  M.  Rose 
Company  at  the  same  time  offering  to  pre- 
pay the  express  charges  on  the  package. 
The  agent  of  the  express  company  refused 
to  receive  the  jug  of  whisky  for  shipment 
to  Lawrenceville,  and  stated  that  he  would 
not  receive  any  other  such  shipment  until 
the  ordinance  of  the  city  of  Lawrenoeville 
relative  to  the  matter  should  be  repealed. 
The  Atlanta  agent  of  the  express  company 
was  acting  in  accordance  with  the  follow- 
,  ing  instructions  frMn  the  express  comptuiy: 

Southern  Express  Company. 
Office  of  Second  Vice  President. 
Chattanooga,  Tenn.,  March  22,  1906. 
The  city  of  Lawrenceville,  Georgia,  has 
passed  an  ordinance  imposing  a  tax  of  $1,000 
on  any  railroad  company,  express  company, 
or  anyone   else  delivering  intoxicating   li- 
quors within  the  corporate  limits  of  that 
dty.    All  agents  in  Georgia  are  hereby  in- 
structed not  to  accept  such  shipments  for 
Lawrenoeville  until  further  notice. 

Charles  L.  Loop, 
Second  Vice  President. 

The  R.  M.  Rose  Company  then  brought, 
in  the  superior  court  of  Fulton  county,  a 
petition  for  a  mandamus  to  compel  the 
Southern  Express  Company  to  receive, 
transport,  and  deliver  the  jug  of  whisky  to 
the  consignee  in  XawrenceviUe,  and  to  com- 
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pel  it  to  receive  from  the  petitioner^  upon 
receiving  its  fair  charges  therefor,  packages 
containing  wine,  beer,  and  other  liquors, 
when  properly  packed  under  the  rules  and 
regulations  of  the  express  company,  for 
tranbportation  to  Lawrenceville,  and  to 
there  deliver  the  same  to  the  parties  to 
whom  such  packages  should  be  consigned. 
Upon  this  petition,  the  judge  granted  a 
mandamus  nisi,  requiring  the  express  com- 
pany to  show  cause  why  a  mandamiu  ab- 
solute should  not  be  granted  as  prayed  for. 
The  answer  of  the  express  company  raised 
certain  issues  of  fact  as  well  as  issues  of 
law,  and,  when  the  case  came  on  for  triad 
in  term,  by  consent  of  counsel,  both  the 
questions  of  fact  and  the  questions  of  law 
were  submitted  to  the  judge  for  determina- 
tion; the  right  of  either  party  to  except  to 
the  judgment  and  carry  the  case  to  the  su- 
preme court  being  reserved.  Upon  the  trial 
the  facts  alleged  in  the  petition  to  have 
occurred  were  established,  and  the  ex^H^ss 
company,  in  support  of  the  defense  set  up 
in  its  answer,  showed  the  existence  of  the 
municipal  ordinance  above  set  forth,  con- 
tended that  the  ordinance  was,  in  effect) 
prohibitory,  and  that  so  long  as  the  tmli- 
nance  was  in  force  it  had  the  right  to  re- 
fuse  to  accept  any  package  of  intoxicating 
liquw  for  shipment  to  and  delivwy  in  Law- 
renceville. It  also  made  certain  other  legal 
contentions  which  are  sufficiently  indicated 
in  the  opinion.  The  trial  resulted  in  the 
grant  of  a  mandamus  absolute,  requiring 
thee  express  company  to  receive  the  jug  of 
whisky  in  question,  upon  the  payment  of 
the  express  charges,  and  to  transport  the 
same  to  the  city  of  Lawrenceville,  and  theie 
deliver  it  to  U»  consignee,  Exum,  and  also 
to  receive,  at  its  public  offices  in  the  dty 
of  Atlanta,  from  the  plaintiff,  all  other 
packages  of  intoxicating  liquors,  when  prop- 
erly packed  and  directed,  under  the  reason- 
able rules  and  regulations  of  the  express 
company,  and  when  delivered  on  straight 
shipments  as  opposed  to  coUect-on-delivery 
shipments,  and  transport  the  same  to  the 
dty  of  Lawrenceville  and  there  deliver 
them  to  the  consignees  thereof.  The  ex- 
press company  excepted  to  this  judgment, 
uid  the  case  is  accordingly  before  us  for  re- 
view. 

Messrs..  C  H.  Brand  and  Dn  Blgnon  ft 
Alston  for  plaintiff  in  error. 

Messrs.  Rosier  ft  Brandon,  for  defendant 
in  error; 

Mandamus  is  an  !4>propriata  remedy. 

Savannah  tt  O.  Canal  Co.  ▼.  Shxuuan,  91 

Ga.  400,  44  Am.  St.  Rep.  43,  17  S.  E.  937; 

State  ex  rel.  Habersham  v.  Savannah  ft  O. 

Canal  Co.   26   Oa.   665;   High,   Extr.  L«Bal. 

'Rem.    I  322,  p.  306;  People  t.  Wells,  F.  ft' 
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Co.  (Gal.)  64  Pac.  702;  American  Exp.  Co. 
V.  Michigan  (American  Exp.  Co.  v.  May- 
nard)  177  U.  S.  404,  44  L.  ed.  823,  20  Sup. 
CJt.  Rep.  695;  State  ex  rel.  Atwater  v.  Dela- 
ware, L.  &  W.  R.  Co.  48  N.  J.  L.  55,  57  Am. 
Rep.  543,  2  Atl.  803;  Potwin  Place  v.  Topeka 
R.  Co.  51  Kan.  609,  37  Am.  St.  Rep.  312,  33 
Pao.  309;  Union  P.  k.  Co.  v.  Hall,  91  U.  S. 
343,  23  L.  ed.  428 ;  Loraine  t.  Pittsburg,  J. 
E.  &  E.  R.  Co.  205  Pa.  132,  61  L.R.A.  502, 
64  Atl.  580;  Haugen  y.  Albina  Light  &■  Wa- 
ter O.  21  Or.  411,  14  L.R.A.  424,  28  Pac. 
244;  State  ex  rel.  Gwynn  v.  Citizens'  Teleph. 
Co.  61  8.  C.  83,  56  L.R.A.  139,  86  Am.  St. 
Rep.  870,  39  S.  E.  257;  Delaware  ex  rel.  Pos- 
tal Teleg.  Cable  Co.  ▼.  Delaware  &,  A.  Teleg. 
&  Telepb.  Co.  47  Fed.  633;  Delaware  &  A. 
Teleg.  &  Teleph.  Co.  v.  Delaware,  2  C.  C.  A. 
1,  3  U.  S.  App.  30,  60  Fed.  677;  State  ex  rel. 
Grady  v.  Chicago,  M.  &  K.  R.  Co.  79  Wis. 
259,  12  L.R.A.  180,  48  N.  W.  243;  People  ex 
reL  Van  Dyke  t.  Colorado  C.  R.  Co.  42  Fed. 
641;  State  ex  rel.  Webster  r.  Nebraska 
Teleph.  Co.  17  Neb.  126,  62  Am.  Rep.  404,  22 
N.  W.  237;  Chicago  &  N.  W.  R.  Co.  t.  Peo- 
ple, 66  ni.  365,  8  Am.  Rep.  690;  Southern 
Exp.  Co.  V.  Newby,  36  Ga.  635,  91  Am.  Dec. 
783;  Southern  Exp.  Co.  v.  State,  107  Ga. 
672,  46  L.R.A.  417,  73  Am.  St.  Rep.  146, 
83  S.  E.  637. 

The  ordinance  is  not  authorized  by  the 
charter  of  Lawrenceville. 

Albany  Bottling  Co.  v.  Wataon,  103  Ga. 
503,  30  S.  E.  270;  Henderson  v.  Heyward, 
109  Ga.  373,  47  L.R.A.  366,  77  Am.  St.  Rep. 
384,  34  S.  E.  500;  Oooley,  Taxn.  p.  1101. 

The  business  of  transporting  packages  be- 
tween a  city  and  points  without  the  city  is 
not  business  within  the  city. 

Pacific  Exp.  Co.  v.  8eibert,*44  Fed.  310, 
142  U.  S.  339,  36  L.  ed.  1035,  3  Inters.  Com. 
Rep.  810,  12  Sup.  Ct.  Rep.  260;  Western  U. 
Teleg.  Co.  t.  Alabama  Bd.  of  Assessment 
(Western  U.  Teleg.  Co.  y.  Seay)  132  U. 
S.  472,  33  L.  ed.  400,  2  Inters.  Com.  Rep. 
726,  10  Sup.  Ct.  Rep.  161;  Augusta  y.  Cen- 
tral R.  Co.  78  Ga.  119;  Staten  t.  Sayannah, 
P.  &  W.  R.  Co.  Ill  Ga.  803,  36  8.  E.  938; 
Sayannah,  T.  &  I.  H.  R.  Co.  y.  Sayannah, 
112  Ga.  164,  37  8.  E.  393. 

The  mere  isolated,  independent,  distinct 
act  of  delivery  of  whisky,  or  causing  it  to 
be  delivered,  is  not  a  business. 

State  y.  Boston  Club,  46  La.  Ann.  685,  20 
L.R.A.  186,  12  So.  895;  Brush  Electric  Light 
&  P.  Co.  y.  Wellflk  110  Ga.  198,  36  8.  E. 
366. 

The  power  to  tax  a  business  does  not 
carry  with  it  the  power  to  tax  parts  of  a 
business,  or  incidents  of  business. 

Cooley,  Taxn.  p.  1103;  Canova  y.  Wil- 
liams, 41  Fla.  500,  27  So.  30;  Ex  parte  Sims, 
W  Fla.  432,  25  So.  280 ;  Johnson  v.  Macon, 
114  Ga.  426,  40  8.  E.  322;  Macon  Sash,  Door 
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&  Lumber  Co.  y.  Macon,  96  Ga.  23,  23  S.  E. 
120;  Fleetwood  y.  Read,  21  Wash.  647,  47 
L.R.A.  206,  58  Pac.  666;  Humes  y.  Ft.  Smith, 
93  Fed.  857;  Com.  y.  Pearl  Laundry  Co.  IDS 
Ky.  259,  49  8.  W.  26;  Savannah  v.  De- 
honey,  55  Ga.  33;  Rogers  y.  Sanderaville,  120 
Ga.  192,  47  S.  E.  657;  Henderson  y.  Hey- 
ward, 109  Ga.  375,  47  LJtA.  366,  77  Am.  St. 
Rep.  384,  34  S.  E.  590. 

If  the  ordinance  is  prohibitive,  it  is  void. 

Morton  y.  Macon,  111  Ga.  162,  60  L.RJL 
486,  36  8.  E.  627;  Mankato  v.  Fowler,  32 
Minn.  364,  20  N.  W.  361;  St.  Paul  y. 
Traeger,  25  Minn.  248,  33  Am.  Rep.  462; 
Hirshfield  y.  Dallas,  29  Tex.  App.  242,  15  S. 
W.  124;  State  y.  Moore,  113  N.  C  698,  22 
L.RA.  472,  18  S.  E.  342;  State  v.  Bean,  91 
N.  C.  654;  Caldwell  y.  Lincoln,  19  Neb.  669, 
27  N.  W.  647;  State  y.  Rowe,  72  Md.  648,  20 
Atl.  179;  Jackson  v.  Newman,  69  Miss.  385, 
42  Am.  Rep.  367;  State,  MUhlenbrinck, 
Prosecutor,  v.  Long  Branch,  42  N.  J.  L.  364, 
36  Am.  Rep.  618;  Ex  parte  Frank,  52  CaL 
606,  28  Am.  Rep.  642;  Bloomington  v.  Wahl, 
46  m.  489. 

The  express  company  should  ignore  an  in- 
valid ordinance. 

People  ex  rel.  Bibb  y.  Alton,  193  111.  30», 
56  L.R.A.  96,  61  N.  E.  1077;  Board  of 
Liquidation  y.  Mc(3omb,  92  U.  S.  632,  23  L. 
ed.  626;  McDermont  y.  Dinnie,  6  N.  D.  278, 
69  N.  W.  294;  Glover  y.  Morris,  122  Ga. 
768,  50  8.  E.  966;  Van  Horn  v.  State,  4$ 
Neb.  62,  64  N.  W.  365. 

Fish,  Ch.  J.,  delivered  the  opinion  of  th* 
court:    • 

(1)  One  of  the  contentions  of  the  expreM 
company  is  that  the  applicant  for  the  writ 
of  mandamus  had  an  adequate  and  com- 
plete remedy  at  law  by  an  action  tor  dam- 
ages, without  resorting  to  the  extraordinary 
writ  of  mandamus,  and  therefore  the  writ* 
should  have  been  denied.  In  support  of 
this  contention,  the  plaintiff  in  error  cites 
Hutchinson  on  Carriers,  |  1 16b,  to  the  effect 
that,  "if  the  carrier  refuses  without  lawful 
reason  to  accept  and  carry  the  goods,  the 
owner  may  maintain  an  action  against  the 
carrier  for  the  damages  sustained  by  such 
wrongful  refusaL  This  remedy  by  action 
is  usually  adequate  to  secure  the  plaintifTa 
rights,  and  therefore,  in  accordance  with 
well-settled  principles,  mandamus  will  not 
lie  to  enforce  the  performance  of  the  duty." 
In  the  same  section,  however,  this  author 
says:  "Where  the  duty  was  expressly  im- 
posed by  the  state  statute  and  by  the 
United  States  interstate  commerce  act,  and 
the  refusal  was  continuing  and  the  injury 
irreparable,  a  mandatory  injunction  was 
granted  to  secure  periformance,"— citing 
Chicago,  B.  &  Q.  R.  Co.  v.  Burlington,  C. 
R.  &  N.  R.  Co.  34  Fed.  481.    We  are  of  the 
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opinion  that,  even  under  tlie  rule  as  laid 
down  by  this  author,  the  judge  below  prop- 
erly held  that  mandamus  would  lie  in  the 
present  case.  For,  as  we  shall  presently 
see,  the  duty  of  the  express  company  which 
the  petitioner  sought  to  enforce  by  manda- 
mus is  one  which,  in  tliis  state,  is  expressly 
imposed  by  statute;  and  we  thinl:  it  is  ob- 
vious, from  the  evidenoe,  that  the  damages 
whkh  would  ensue  to  the  petititmer  by  the 
etmtinued  refusal  of  the  express  company 
to  transport  intoxicating  liquors  from  At- 
lanta to  LAwrenceville  would  be  incapable 
of  being  aacertained. 

But  it  is  clear,  however,  that  the  general 
rule  laid  down  by  Hutchinson  is  not  appli- 
cable in  this  state.  Section  2278  of  the  Civil 
Code  of  1896  provides:  "A  common  car- 
rier, holding  himself  out  to  the  public  as 
mch,  is  bound  to  receive  all  goods  and  pas- 
sengers offered  that  he  is  able  and  accus- 
tomed to  carry,  upon  compliance  with  such 
reasonable  regulati9ns  as  he  may  adopt  for 
hia  own  safety  and  the  benefit  of  the  pub- 
lic." Hwe  we  have  a  public  duty  of  the 
common  carrier  defined  and  imposed  by 
statute.  Section  4869  provides:  "A  private 
person  may  by  mandamus  eoforoe  the  per- 
formance by  a  corporation  of  a  public  duty 
as  to  matters  in  wliicfa  he  has  a  special  in- 
terest." Here  the  right  to  enforce  by  man- 
damus the  performance  of  this  publdc  duty 
by  a  corporation  is  given  to  a  private  party 
having  a  special  interest  in  the  matter; 
and  this  right  is  clearly  not  dependent  upon 
his  being  without  adequate  remedy  by  a 
■nit  tor  damages  for  its  nonperformance  in 
his  behalf.  He  has  the  right  to  compel  the 
performance  of  the  public  duty,  and  is  not 
compelled  to  seek  redress  in  damagea  for 
its  nonperformance  at  liis  instance.  The 
defendant  admitted  tliat  it  was  chartered 
under  the  laws  of  this  state  as  an  express 
company.  "An  express  company  which  pur- 
sues continuously,  for  any  period  of  time, 
tlte  business  of  transporting  goods,  pack- 
ages, etc.,  is  »  common  carrier."  SouUiem 
Exp.  Co.  V.  Newby,  36  Ga.  635,  91  Am.  Dec. 
783;  Bank  of  Kentucky  v.  Adams  Exp.  Co. 
93  U.  S.  174,  23  L.  ed.  872;  Buckland  v. 
Adune  Exp.  Co.  97  Mass.  124,  93  Am.  Dec. 
68;  Kirby  v.  Adams  Exp.  Oo.  2  Mo.  App. 
S69.  In  the  present  case,  therefore,  the  re- 
spondent was  under  the  public  duty  of  re- 
eeiving  and  transporting  all  goods,  which  it 
was  able  and  accustomed  to  carry,  which 
wcKe  offered  to  it  for  transportation,  upon 
compliance  by  the  intending  shippers  with 
its  reasonable  rules  and  regulations.  It 
admitted  in  its  answer  that  it  was  "en- 
gaged in  transporting  liquors,  wines,  and 
beers,  when  propn-ly  packed,  from  stations 
on  its  line  to  other  stations  on  its  line, 
when  not  prohibited  by  law,"  and  "that 
SL.R.A.(N.S.) 


up  to  the  25th  day  of  March,  1906,  it  waa 
engaged  in  transporting  from  stations  on 
its  line  to  Lawrenceville,  Guinnett  county, 
Georgia,  for  such  persons 'as  should  so  de- 
mand its  services,  packages  of  liquors,  wines, 
and  beer  when  properly  paxiked  and  when 
delivered  oit  straight  shipments  as  op- 
posed to  eoUect-on-delivery  shipments;" 
and  "that  it  was  up  to  said  date  engaged 
in  the  business  of  accepting  from  the  said 
R.  M  Bose  Company  packages  of  wines, 
beer,  and  liquors  at  its  place  of  business 
in  the  dty  of  Atlanta,  Georgia,  for  ship- 
ments in  the  manner  above  described  to 
Lawrencevilk,  Georgia.  It  is  obvious,  there- 
fore, that  the  writ  of  mandamus  absolute 
was  properly  granted,  unless  some  other 
contention  of  the  express  company  is  mer- 
itorious. 

2.  Another  contention  of  the  ex}n«ss  com- 
pany is  that,  if  the  writ  of  mandamus 
would  lie  at  all,  Exum,  who  had  purchased 
the  liquor  from  R.  M.  Bose  Company  and 
paid  for  it,  and  to  whom,  therefore,  it  be- 
longed when  that  company  offered  it  to  the 
express  company  for  shipment  to  Lawrence - 
ville,  was  the  proper  party  to  apply  for  the 
writ,  and  the  only  one  in  whose  behalf  it 
oould  be  issued.  We  think  this  contention 
is  fully  answered  by  the  mere  reading  of  | 
4869  of  the  Civil  Code  of  1896,  which  is 
quoted  above.  It  seems  very  evident  to  us 
that  a  wholesale  liquor  dealer,  located  in 
Atlanta,  which,  as  Uie  evidence  shows,  had 
been  for  many  years  engaged  in  selling,  in 
Atlanta,  liquors  to  persons  living  in  Law- 
renceville  and  vicinity,  upon  orders  therefor 
received  by  mail,  and  shipping  the  goods 
to  the  purchasers  at  Lawrenceville  by  ex- 
press, has  a  special  interest  in  seeing  that 
the  express  company  shall  perform  its  duty 
by  accepting  from  such  desder  shipments 
of  liquors  to  its  customers  in  Lawrence- 
ville  and  transporting  and  delivering  the 
same  to  the  consignees  thereof.  Its  inter- 
est in  the  matter  is  far  greater  than  tliat 
of  any  one  of  its  Lawrencevillc  customers, 
because  its  business  dealings  with  people 
living  in  Lawrenceville  and  vicinity  would 
be  greatly  restricted  and  diminished  if  it 
was  denied  the  right  to  ship  its  goods  by 
express  to  its  customers  at  Lawrenceville. 
And,  if  such  a  right  could  be  lawfully  de- 
nied to  the  petitioner  by  the  express  com- 
pany, it  could,  fOT  like  reasons,  be  denied 
to  Uie  petitioner  by  a  railroad  company ;  so 
that  the  petitioner  would  be  practically 
without  the  meana  of  shipping  its  goods 
to  Lawrenceville. 

3,  4.  Coming  down  to  the  merits  of  the 
case  itself,  the  defense  set  up  by  the  ex- 
press company  was  that  it  had  not  paid  the 
license  tax  required  by  the  above-quoted 
municipal  ordinance  for  delivering,  or  caus- 
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tag  to  be  delivered,  in  the  dty  of  Lawrence- 
ville,  any  package  containing  wine,  wliisky, 
1]eer,  or  other  intoxicating  liquor;  and  it 
would  therefore  Subject  itself  to  prosecution 
and  punishment  by  undertaking  to  trans- 
port such  liquon  to  Lawrenoeville  and  there 
deliver  them  to  the  consignees  thereof.  It 
'further  contended  that  the  ordinance  requir- 
teg  the  payment  of  11,000  for  a  license  to 
deliver  intoxicating  Bquora  in  Lawrence- 
ville  was,  in  effect,  prohibitive,  and  was  so 
intended;  and  that  upon  the  trial  it  was  ad- 
mitted that  the  gross  sum  received  by  the 
express  company  for  the  shipping  of  intox- 
icants to  Lawrenceville  for  one  year  is 
$469.50.  There  was  no  merit  in  this  de- 
fense, as  la  our  opinion  the  municipal  ordi- 
nance in  question  is  invalid,  as  the  mayor 
and  council  of  the  city  of  LawrenoeTille  had 
no  powM-  under  the  charter  of  the  city  to 
pass  it.  Authority  to  enact  this  ordinance 
is  claimed  under  each  of  several  sections  of 
the  city's  charter,  which  is  found  in  Acts 
1904,  pp.  489  et  seq.  One  of  these  is  {  1, 
wherein  it  is  provided  that  the  city  "may 
sue  and  be  sued,  contract  and  be  contracted 
with,  plead  and  be  impleaded,  have  and  use 
a  common  seal,  make  and  enact,  through 
its  mayor  and  council,  such .  ordinances, 
rules,  regulations,  and  resolutions  for  the 
transaction  of  its  business  and  the  welfare 
and  proper  government  of  said  city  as  the 
Kiayor  and  council  may  deem  best,  and 
which  shall  be  consistent  with  the  laws  of 
the  state  of  Geoi^a,  and  the  United  States." 
Another  is-  I  32  (page  600),  which  provides 
"that  the  mayor  and  council  of  said  dty 
shall  have  full  power  and  authority  to  pass 
all  by-laws  and  ordinances  for  the  preven- 
tion and  punishment  of  disorderly  conduct 
and  conduct  liable  to  disturb  the  peace  and 
tranquillity  of  any  citizen  or  citizens 
thereof,  and  any  other  by-law,  regulation, 
and  ordinance  that  they  may  deem  proper 
for  the  security  of  the  peace,  health,  order, 
and  good  government  of  said  city."  Pro- 
visions substantially  the  same  as  those  here 
relied  on  are  found  in  most,  if  not  all,  of 
the  municipal  charters  of  this  state.  They 
are  usually  embraced  in  what  is  commonly 
called  the  "general-welfare"  clause,  and 
they  deal  with  the  police,  and  not  the  tax- 
ing, power  of  the  municipality.  Construing 
the  ordinance  in  question  as  a  taxing  or 
licensing  ordinance,  the  power  to  pass  it 
cannot  be  derived  from  these  sections  of  the 
dty's  diarter.  The  power  "to  pass  all  by- 
laws and  ordinances  for  the  prevention  and 
punishment  of  disorderly  conduct  and  con- 
duct liable  to  disturb  the  peace  and  tran- 
quillity of  any  citizen  or  dtizens,  .  .  . 
and  any  other  by-law,  regulation,  and  or- 
dinance that  they  may  deem  proper  for  the 
security  of  the  peaM^  health,  wrder,  and 
SL.R.A.(N.S.) 


good  government  of  said  dty;"  or,  in  the 
language  of  {  1,  "the  welfare  and  proper 
government  of  said  dty," — does  not  include 
the  power  to  levy  a  tax  upon  property  or 
upon  the  carrying  on  of  a  business  or  vo- 
cation within  the  dty.  The  rule  is  well  es- 
tablished that  municipal  corporations  can 
levy  no  tax,  general  or  spedal,  upon  the 
inhabitants  of  the  munidpality  or  upon 
property  tberein,  unless  the  power  to  do  so 
be  plainly  and  unmistakably  conferred  upon 
them  by  the  state.  Albany  Bottling  Co.  ▼. 
Watson,  103  Gn.  503,. 30  S.  E.  270;  2  DiU. 
Mun.  Corp.  4th  ed.  763;  Cooley,  Taxn.  2d 
ed.  678.  As  was  said  by  Mr.  Justice  Little 
in  the  above-dted  case:  "The  poww  to 
tax  is  inddent  to  the  state.  .  .  .  Neither 
counties  nor  munidpal  corporations  of  any 
diaracter  possess  this  power  to  any  extent 
unless  conferred  by  the  Constitution  or  the 
laws  of  the  state;  and  therefore  such  power 
can  only  be  exercised  when  delegated  in 
plain  and  unmistakably  terms,  or  when  it 
results  by  necessary  implication  from  other 
powers  expressly  granted.  26  Am.  &  Eng. 
Enc  Law,  p.  680.  The  exercise  of  this 
power  being  so  limited  and  restricted,  the 
burden  is  on  every  p61itical  division  of  the 
state,  which  demands  taxes  from  the  peo- 
ple, to  show  the  authority  to  exerdse  it  in 
the  manner  in  which  it  has  been  imposed." 
It  is  obvious  that  no  such  power  is  plainly 
and  unmistakably  conferred  by  the  charter 
sections  under  consideration. 

It  is  contended,  however,  that  this  ordi- 
nance was  a  valid  exerdse  of  the  poliee 
power  conferred  upon  the  municipality  by 
8  32  of  the  charter.  A  similar  contention 
was  unsuccessfully  made  in  Hend^-son  ▼. 
Heyward,  109  Ga.  373,  47  LJIA.  366,  77  Am. 
St.  Rep.  384,  34  S.  E.  690,  which  involved 
the  validity  of  an  ordinance  of  the  dty  of 
CartersvUle,  which  undertook  to  make  it 
penal  for  one  who  had  lawfully  purchased, 
without  the  limits  of  the  munidpality,  al- 
ooholio  liquors,  to  receive  the  same  therein 
from  any  common  carrier  or  pe^on  with- 
out paying  a  specific  tax  of  a  designated 
amount  for  the  privilege  of  so  doing.  The 
"general-welfare"  clause  of  the  charter  of 
the  dty  was  as  follows:  "The  mayor  and 
aldermen  shall  have  power  to  pass  all  ot' 
dinances  that  they  may  consider  necessary 
to  the  peace,  good  order,  health,  prosperity, 
comfort,  and  security  of  the  eitj  and  the 
dtizens  thereof,  not  inconsistent  with  the 
Constitution  and  laws  of  this  state,  and  of 
the  United  States."  It  will  be  seen  that 
these  provisions  are  substantially  the  same 
as  those  of  {  32  of  the  charter  now  iind«r 
consideration.  The  power  conferred  upon 
the  municipal  government  of  the  eity  of 
Cartersville  by  the  above-quoted  section  or 
clause  of  its  oharter  is  so  more  restricted 
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than  that  conferred  upon  the  municipal  an- 1  sueh  liquors  for  sale.    It  Is  admitted  that 
thorities  of  the  city  of  Lawrencerille  in  the    the  sale  of  such  liquors  within  the  city  of 


charter  provisions  with  which  we  are  deal 
ing.  The  qualification  of  the  power,  in  the 
Cartersville  charter,  by  the  words  "not  in- 
con&istent  with  the  Constitution  and  laws  of 
this  state,  and  of  the  United  States,"  would 
have  been  necessarily  implied,  if  it  had  not 
been  expressed;  and  the  same  qualification 
of  the  power  to  pass  ordinances,  etc.,  "for 
the  welfare  and  proper  government  of  [the] 
city"  appears  in  §  1  of  the  charter  of 
Lawrencerille,  although  not  expressed  in  { 
32  thereof.  In  reaching  the  conclusion  an- 
nounced in  the  CartersTille  Case,  this  court 
held  "^hat  a  municipal  corporation  cannot, 
without  express  legislative  authority  so  to 
do,  pass  any  ordinance  making  penal  the 
buying  of  alooholie  liquors  from  one  law- 
fuUy  authorized  to  sell  the  same;"  and  that 
it  therefore  followed  "that  the  reception  by 
the  purchaser  of  liquor  so  bought  is  not 
an  act  which  can  be  legitimately  dealt  with 
ky  the  authorities  of  a  municipal  corpora- 
Mon  as  an  act  within  the  police  power  of 
the  state,  in  the  absenoe  of  express  power 
so  to  do."  In  that  case,  as  we  have  seen, 
the  municipal  authorities  undertook  to  pro- 
hibit the  reception,  in  Cartersville,  of  li- 
quors lawfully  purchased  eleewhm-e;  and  it 
was  held  that  this  oonid  not  be  done.  In 
the  present  case,  if  we  eonstrue  the  ordi- 
nance in  question  as  being  prohibitory  in  its 
purpose,  the  municipal  authorities  of  Law- 
renceville  have  undertalcen  to  prohibit  the 
delivery  in  that  city  of  liquors  lawfully 
purchased  elsewhere.  It  is  obvious  that, 
under  the  decision  of  the  Cartersville  Case, 
they  could  not  lawfully  do  this,  for  to  pre- 
vent the  delivery  would  be  to  prevent  the 
reception,  as  the  one  cantaot  occur  without 
the  other. 

Another  of  the  sections  of  the  city  char- 
ter invoked  to  sustain  the  validity  of  the 
ordinance  is  §  48  (page  506),  the  language 
of  which  is  as  follows:  "That  said  mayor 
and  council  shall,  in  the  exercise  of  their, 
police  powers,  have  full  power  and  author- 
ity to  pass  such  ordinances  as  they  may 
think  proper  to  more  effectually  prohibit 
the  illegal  sale  of  spirituous,  vinous,  malt, 
or  intoxicating  liquors  within  the  corporate 
limits  of  the  city  of  Lawrenoeville,  and  to 
that  end  may  provide  ordinances  punishing 
any  person  or  persons  keeping  in  said  dty 
spirituous,  vinous,  malt,  or  intoxicating  li- 
quors for  illegal  sale."  The  contention  that 
this  section  of  the  city  charter  conferred 
upon  the  municipal  authorities  power  and 
authority  to  pass  the  ordinance  in  question 
scarcely  deserves  serious  discussion.  The 
ordinance  does  not  deal  with  the  sale  of 
intoxicating  liquors  within  the  limits  of  the 
city,  nor  with  the  keeping,  in  the  eity,  of 
«L.R.A.(N.S.) 


lAwrenceville,  or  elsewhere  in  the  county 
of  Guinnett,  is  prohibited  by  law;  and  the 
manifest  purpose  of  the  ordi^iance,  con- 
strued as  an  effort  to  exercise  the  police 
power,  was  to  prevent  the  delivery  in  Law- 
renceville  of  liquors  lawfully  purchased  out- 
side of  Guinnett  county.  The  other  sec- 
tions of  the  municipal  charter  which  are 
invoked  to  supp<»i;  the  ordinance  are  §§28 
and  30  (pages  498,  499) ;  and  here  the  effort 
is  to  uphold  the  ordinance  as  a  valid  exer- 
cise of  the  power  of  the  municipal  authori- 
ties to  impose,  and  enforce  the  payment  of, 
license  taxes  upon  any  bunness,  profession, 
or  vocation  carried  on  within  the  city.  The 
first  of  these  sections  provides  "that  said 
mayor  and  council  shall  have  ful\  power 
and  authority  to  require  any  person,"  etc., 
"engaged  in  or  carrying  on,  or  who  may 
engage  in  or  carry  on,  any  trade,  business, 
calling,  vocation,  or  profession  within  the 
corporate  limits  of  said  city,  ...  to  ob- 
tain license  to  carry  on  such  business  or 
profession  and  pay  for  such  ...  li- 
cense such  amount  as  the  mayor  and  coun- 
cil may  by  ordinance  prescribe."  It  also 
provides  that  "said  mayor  and  council  may 
provide  by  ordinance  for  the  punishment" 
of  anyone  "required  to  pay  such  license, 
who  [engages]  in,  or  [offers]  to  engage  in, 
such  business  or  occupation  before  paying 
such  tax,  or  taking  out  such  license."  Sec- 
tion 30  confer^  upon  the  municipal  authori- 
ties power  to  license  billiard  tables,  theat- 
rical companies,  and  other  enumerated 
things,  to  place  a  tax  upon  brokers,  and  to 
regulate  markets,  eta,  auctioneers,  itiner- 
ant traders,  etc.;  and  concludes  aa  follows: 
"Also  all  solicitors  or  canvassers,  selling 
goods  or  wares  by  sample  at  retail  to  con- 
sumers; and  all  other  establishments,  busi- 
nesses, calling  or  vocations  which,  imder 
the  Constitution  and  laws  of  this  state,  are 
subject  to  taxes."  The  power  claimed  for 
the  city  under  {  28  is  the  power  to  impose 
a  license  tax  upon  every  person,  etc.,  "who 
may  engage  in  or  carry  on,  any  trade,  busi- 
ness, calling,  vocation,  or  profession  within 
the  corporate  limits  of  said  city;"  and  th« 
power  relied  on  under  i  30  is  the  power  to 
impose  such  a  tax  upon  all  "establishments, 
businesses,  callings,  and  vocations  which, 
under  the  Constitution  and  laws  of  tUw 
state,  are  subject  to  taxation." 

It  is  clear  that  the  mere  delivery  by  a 
common  carrier  of  goods  of  a  particular 
class  to  the  consignes*  to  whom  they  lH.ve 
been  shipped  is  not  a  trade,  profession,  or 
establishment.  Is  it  a  business,  calling,  or 
vocation  t  We  think  not.  It  is  termed  in 
the  ordinance  in  question  a  business,  and 
the  effort  is  made  to  tax  it  aa  sach.  But 
iO 
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it  seemB  very  clear  to  us  that  the  mere  de- 
livery of  goods  of  a  particular  class  at  the 
point  of  destination  by  a  common  carrier 
to  the  consignee  of  such  goods  is  not  a 
business  engaged  in  by  the  carrier,  but  a 
mere  incident  to  the  carrier's  business.  In 
and  of  itself,  it  is  no  more  a  buainess  than 
is  the  measuring  of  calico,  homespun,  or 
silk  by  a  retail  dry-goods  merchant,  when 
he  sells  the  same  to  his  customers,  or  the 
delivery  by  such  a  merchant  of  the  doth 
to  the  purchaser  thereof,  a  business  con- 
ducted by  him.  It  is  no  more  a  calling  or 
vocation  than  is  the  mere  delivery  of  shoes 
by  a  shoemaker,  or  plows  by  a  blacksmith, 
to  the  customer  for  whom  the  shoemaker 
or  the  blacksmith  has  mode  them.  It  is 
but  a  fragmentary  part  of  the  business  of 
the  carrier.  If  the  city  has  the  poww  to 
arbitrarily  declare  that  the  mere-  delivery 
by  a  railroad  or  express  company  of  in- 
toxicating liquors  within  its  limits  is  a 
business,  and  to  impose  a  license  tax  upon 
it  as  such,  then  it  must  necessarily  have 
the  power  to  deal  in  a  like  manner  with  the 
mere  delivery  by  such  carriers  of  each  and 
every  other  class  of  goods  transported  by 
them  for  the  public.  Under  such  a  construc- 
tion of  the  city's  power  to  tax  a  business, 
it  oould  separately  tax,  as  a  separate  busi- 
ness, the  delivery  by  a  common  carrier  of 
dry  goods,  of  shoes,  of  drugs,  of  hardware, 
and  so  on  and  on,  through  the  vast  variety 
of  goods  handled  by  the  carrier,  making, 
for  the  purposes  of  taxation,  a  separate 
business  of  the  delivery  of  each  variety  of 
good/s.  Further,  if  the  city  can,  for  the 
purposes  of  taxation,  make  a  separate  busi- 
ness of  the  mere  delivery  of  a  particular 
kind  of  goods  by  a  common  carrier,  it  can 
make  a  separate  business  of  every  other  in- 
ddenc  involved  in  the  carrier's  handling  of 
such  goods,  within  the  inccHporate  limits. 
For  instance,  it  could  make  a  separate  busi- 
ness of  the  receiving  for  shipment  of  each 
variety  of  goods,  another  of  the  more  keep- 
ing of  each  kind  of  goods  until  transported- 
or  delivered,  and  still  another  of  the  trans- 
porting, within  the  limits  of  the  municipal- 
ity, of  each  kind  of  goods  to  or  from  the 
warehouse  or  storeroom  of  the  carrier.  Un- 
der this  construction  of  the  power  of  the 
city  to  tax  a  business,  there  would  be  prac- 
tically no  limit  whatever  to  the  divisions 
and  subdivisions  which  it  might  make  of  a 
common  carrier's  business  for  the  purpose 
of  taxation.  Where  a  municipality  is  sim- 
ply given  the  power  to  impose  a  license  tax 
I  upon  a  business,  it  cannot  divide  such  busi- 
ness into  its  constituent  elements,  parts,  or 
•incidents,  and  levy  a  separate  tax  on  each 
or  any  element,  part,  or  incident  thereof. 

The  case  of  Hewin  v.  Atlanta,  121  Ga. 
723,  67  L.R.A.  786,  4»  S.  B.  76S,  is  directly 
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in  point  here.  There  it  was  held:  "(l) 
That  the  furnishing  of  the  trading  stamps 
by  a  mwchant  to  his  customers  did  not 
constitute  a  business  separate  and  distinct 
from  that  of  selling  merchandise,  but  was 
merely  an  instrumentality  in  or  an  incident 
to  that  business,  being  in  its  nature  incapa- 
ble of  such  separate  existence  as  to  consti- 
tute of  itself  a  business  in  either  a  com- 
mercial or  a  legal  sense.  (2)  That  author- 
ity in  a  municipal  charter  to  make  just 
and  proper  classification  of  business  for  tax- 
ation,' and  to  classify  business  and  arrange 
the  vari<ius  business,  trades,  and  profes- 
sions carried  on  in  said  city  into  such 
classes  of  subjects  for  taxation  as  may  be 
just  and  proper,'  did  not  authorize  the  pas- 
sage of  an  ordinance  separating  from  the 
business  of  selling  merchandise  the  incident 
of  furnishing  trading  stamps  for  the  pur- 
pose of  increasing  the  sale  of  merchaiMlise 
and  classifying  the  furnishing  of  sudi 
stamps  as  a  separate  business  subject  to 
taxation.  (3)  That,  whethur  the  furnish- 
ing of  the  trading  stamps  be  treated  as  a 
gift  or  as  a  part  of  the  contract  of  sale  of 
tlie  merchandise  which  is  delivered  at  the 
time  the  stamps  are  furnished,  the  furnish- 
ing of  the  stamps  does  not  constitute  a 
business  subject  to  be  taxed  under  charter 
authority  to  classify  and  tax  business.  (4) 
That  the  word  'business'  in  a  commercial 
or  legal  sense  means  something  done  or  car- 
ried on  for  a  livelihood,  profit,  or  the  like." 
If  the  dty  of  Atlanta,  which  not  only  "has," 
to  quote  the  language  of  Mr.  Justice  Cobb 
in  the  opinion  in  that  case,  "authority  un- 
der its  charter  to  impose  a  tax  upon  any 
person  carrying  on  'any  trade,  business,  call- 
ing, or  avocation,  or  profession'  within  the 
city,"  but  "has  also  power  to  classify  buai- 
ness, and  arrange  the  various  businesses, 
trades,  and  professions  carried  on  in  said 
city  into  such  classes  of  subjects  for  taxa- 
tion as  may  be  just  and  proper,"  oould  not, 
for  the  purpose  of  taxation,  make  a  sepa- 
rate business  of  a  mere  incident  to  the 
business  of  a  retail  merchant,  it  necessarily 
follows  that  the  city  of  Lawrenoeville  can- 
not, under  the  power  granted  in  its  char- 
ter, make  a  separate  business  of  the  mere 
delivery  by  a  common  carrier  of  a  particu- 
lar class  of  goods'  and  levy  a  license  tax 
thereon.  Under  the  view  we  take  of  the 
case,  it  is  unnecessary  to.  discuss  the  ques- 
tion as  to  the  power  of  the  municipality 
of  Lawrenoeville  to  make  a  reasonable  and 
proper  classification  of  the  business  of  com- 
mon carriers  for  the  purpose  of  taxation. 
The  ordinance  of  the  city  of  LawrenceviUe 
involved  in  this  case  i»  vuid,  as  the  mu- 
nicipality had  no  power,  under  its  charter, 
to  enact  it.  Having  reached  this  conclusion, 
for  tbe  reasons  above  given,  it  is  unneces- 
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sary  for  n*  to  determine  whether  the  ordi- 
nance is,  »s  contended  by  the  defendant  in 
error,  violative  of  the  interstate  commerce 
clause  of  the  Constitution  of  the  United 
States. 

The  express  company,  however,  contends 
that,  even  if  the  municipal  ordinance  in 
question  be  invalid,  it  can  elect  to  obey  it, 
and  refuse  to  accept,  at  its  office  in  the  city 
of  Atlanta,  shipments  of  intoxicating  li- 
quors consigned  to  che  owners  thereof  at 
Lawrenceville.  As  was  said  by  Mr.  Jus- 
tice Little  in  Southern  Exp.  Co.  v.  State, 
107  Ga.  670,  672,  46  LJI.A.  417,  73  Am.  St. 
Rep.  146,  33  S.  E.  637,  638:  "The  plaintiff 
in  error  is  a  oommon  carrier,  and  as  such  is 
bound  to  receive  and  transport  articles  and 
property  offered  to  it  for  shipment  under 
reasonable  rules  and  regulations.  In  the 
case  of  Fears  v.  State,  102  Ga.  274,  29  S.  E. 
4C3,  this  court  held  that,  notwithstanding 
the  local-option  liquor  law  was  in  force  in 
a  particular  county,  a  right  of  property  in 
spirituous  and  malt  liquors  existed  in  that 
county.  Being  property,  it  was,  under  ex- 
isting law,  the  duty  of  a  common  carrier  to 
receive  and  transport  it  for  a  reasonable 
hire,  according  to  the  direction  of  the  owner 
or  sender  of  the  same,  unices  such  trans- 
portation has  been  prohibited  by  the  law- 
making power.  .  .  .  The  lawmaking 
power  of  this  state  has  not  yet  seen  proper 
to  declare  the  transportation  of  liqu<Nrs  by 
common  carriers  illegal;  and,  inasmuch  as 
rights  are  vested  in  liquors,  just  as  they 
are  in  any  other  ]HX>perty,  it  is,  in  the  ab- 
sence of  such  a  statute  as  we  have  indi- 
cated, the  public  duty  of  the  carrier  to  re- 
ceive and  transport  liquors."  Such  being 
the  public  duty  of  the  carrier,  it  cannot 
lawfully  decline  to  discharge  it  by  electing 
to  obey  an  invalid  municipal  ordinance,  in- 
stead of  the  valid  and  peremptory  law  of 
the  state  which  imposes  upon  it  such  public 
duty.  It  cannot  esoape  the  force  of  the 
living  law  of  the  land  by  taking  refuge  be- 
hind a  lifeless  municipal  ordinance. 

The  court  below  did  not  err  m  granting 
the  mandamus  absolute,  and  the  judgment 
complained  of  is  affirmed. 

All  the  Justices  concur. 

Cobb,  P.  J.,  ooncurring: 

I  concur  in  the  judgment,  but  cannot 
agree  to  all  of  the  reasoning  of  the  chief 
justice.  I  do  not  think  that  the  ordinance 
in  question  seeks  to  tax  merely  the  act  of 
delivering  articles  mentioned  in  the  ordi- 
nance. It  seems  to  me  that  a  proper  con- 
struction of  the  ordinance  Is  that  an  occu- 
pation tax  is  levied  upon  persons  engaged 
in  the  btisiness  of  carriers,  who  in  that  ca- 
pacity transport  into  the  city  of  Lawreno*- 
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ville  and  there  deliver  articles  of  the  char- 
acter mentioned  in  the  ordinance.  It  is  true 
that  the  ordinance  declares  it  to  be  unlaw- 
ful "to  deliver,  or  cause  to  be  delivured," 
the  articles  of  the  character  mentioned ;  but 
I  do  not  think  that  the  word  "deliver"  there 
is  to  be  construed  in  its  limited  sense,  the 
mere  final  act  of  transportation,  but  the 
ordinance  construed  as  a  whole  is  an  effort 
to  impose  an  occupation  tax  upon  all  per- 
sons engaged  in  the  business  of  transporting 
intoxicating  liquors  into  the  city  of  Law- 
renceville. 

I  fully  concur  with  what  has  been  said 
by  tlie  chief'  justice  as  to  the  ordinance  not 
being  justified  undw  the  police  power.  The 
ordinance  not  being  authorized  under  the 
police  power,  it  is  therefore  to  be  deter- 
mined whethM-  it  can  be  justified  vmder  the 
taxing  power.  The  charter  of  the  city  of 
Lawrenceville  in  broad  terms  authorizes  the 
imposition  of  an  occupation  tax  upon  per- 
sons engaged  in  business  in  that  dty.  The 
authority  to  impose  an  occupation  tax  car- 
ries with  it  the  authority  to  classify  the 
occupations  for  taxation.  Augusta  v.  Clark, 
124  Ga.  254,  62  S.  E.  881.  In  exercising  the 
power  of  classification,  the  city  authoritiee 
must,  however,  be  reasonable;  and  an  ar- 
bitrary or  unreasonable  classification  will 
not  be  permitted,  and  the  court  will  de- 
clare invalid  a  tax  upon  a  given  class  when 
the  classification  is  palpably  arbitrary  and 
unreasonable.  The  ordinance  in  question 
deals  with  the  occupation  of  carriers.  It 
has  been  held  that  a  municipal  corporation, 
undo-  a  general  power  to  levy  occupation 
taxes,  cannot  impose  an  occupation  tax 
upon  what  is  known  as  a  commercial  rail- 
road, as  distinguished  from  a  street  rail- 
road. Augusta  V.  Central  R.  Co.  78  Ga.  119. 
I  do  not  think  that  this  decision  is  sound, 
but,  of  course,  it  must  be  respected  as  the 
law  until  it  is  overruled.  I  see  no  reason 
why  a  municipal  corporation,  under  a  gen- 
eral power  to  levy  occupation  taxes,  cannot 
levy  an  occupation  tax  upon  commercial 
railroad  companies  engaged  in  the  business 
of  common  carriers  in  the  city,  just  as  they 
levy  an  occupation  tax  upon  telegraph,  tel- 
ephone, and  similar  companies.  The  city 
of  Lawrenceville  undoubtedly  has  power  to 
impose  an  occupation  tax  upon  carriers, 
subject  only  to  the  restrictions  imposed  by 
the  decision  above  referred  to.  They,  there- 
fore, have  the  right  to  classify  carrkrs  for 
the  purpose  of  taxation.  They  may  place 
common  carriers  in  a  class  by  themselveu, 
and  -''arriers  other  than  common  carriers  in 
another  class,  and  possibly  might  make  a 
further  subdivision  of  the  general  business 
of  carriers.  When  they  are  dealing  with 
the  subject  of  common  carriers,  it  certainly 
would  not  be  unreasonable  to  place  com- 
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mon  carriers  of  goods,  common  carrier*  of 
passengers,  and  common  carriers  of  live 
stock  in  different  classes.  There  would  be 
nothing  unreasonable  cht  arbitrary  about 
such  a  classification,  because  it  is  a  classi- 
fication that  not  only  the  law,  but  the  com- 
mercial world,  recognizes  as  just  and  rea- 
sonable. But,  if  it  put  into  one  class  com- 
mon carriers  of  goods,  how  much  further 
can  the  classification  extend?  Can  they 
divide  this  class  into  subordinate  classes  of 
carriers  of  liquors,  carriers  of  dry  goods, 
carriers  of  hardware,  etc?  If  so,  in  any 
city  where  a  common  carrier  is  engaged  in 
business  a  separate  tax  upon  such  a  carrier 
for  every  character  of  goods  known  to  the 
commercial  world  could  be  imposed,  and  a 
tax,  although  small  and  insignificant  in 
amount  on  each  class  of  goods,  would  in 
many  places  amount  to  a  confiscation  of 
the  entire  earnings  of  the  carrier  derived 
from  the  business  going  to  that  place.  I 
do  not  think  that  a  classification  further 
than  into  the  three  great  classes  known  to 
the  law  and  the  commercial  world  would  be 
reasonable  and  proper,  and  to  allow  the 
classification  to  extend  further  would  be 
placing  into  the  hands  of  a  municipal  cor- 
poration a  power  that  it  cannot  be  pre- 
sumed that  the  general  assembly  ever  in- 
tended should  pass  to  the  subordinate  pub- 
lic joorporations  of  the  state  imder  a  general 
power  to  impose  a  tax  upon  occupations. 
'  The  ordinance  in  question  imposes  a  tax 
upon  carriers  of  liquors,  and  makes  this  a 
business.  A  person  engaged  in  the  business 
of  carrying  liquors  into  the  town  of  Law- 
renceville,  and  in  no  other  business,  could 
be  compelled  to  pay  the  tax.  But,  applied 
to  a  common  carrier  who  is  not  only  en- 
gaged in  carrying  all  the  legitimate  articles 
of  commerce,  but  is  compelled  by  law  to 
receive  for  shipment  all  of  such  articles,  an 
ordinance  requiring  that  a  common  carrier 
should  pay  a  tax  for  the  privilege  of  car- 
rying this  one  class  of  the  articles  trans- 
ported by  it,  and  a  very  small  class  compared 
with  the  entire  business  of  the  company,  is 
unreasonable  and  arbitrary,  and  should  be 
declared  void  for  want  of  power  in  the  city 
to  enact  the  ordinance  providing  for  it,  in 
so  far  as  it  attempts  to  levy  a  tax  upon  a 
common  carrier  of  goods. 

Candler,  J.,  specially  concurring: 
In  my  opinion,  it  is  immaterial  whether 
the  ordinance  in  question  is  valid  or  not. 
The  Southern  Express  Company  is  a  com- 
mon carrier,  and,  regardless  of  the  ordi- 
nance of  the  city  of  Lawrenoeville,  it  must 
accept  the  liquor,  carry  it  to  its  destina- 
tion, and  deliver  it  to  the  consignee.  This 
being  expressly  held  by  the  opinion  of  the 
chief  justice,  I  think  that  it  will  be  proper 
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to  deal  with  the  validity  of  the  ordinanee 
in  question  only  when  it  is  properly  brou{^ 
in  question  by  the  party  who,  under  its  pro- 
visions, is  required  to  pay  the  license  fee. 
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E  F.  BETTAIHER  et  aL 

v. 

POWELL  SMITH,  Impleaded,  etc.,  Appt. 

(—  Iowa,  — ,  106  N.  W.  909.) 

Note— trust — bona  fide  holder. 

The  mere  exhibition  by  an  agent  for 
the  investment  of  money,  to  his  principal, 
of  a  negotiable  note  indorsed  in  blank  aa 
representing  his  money,  and  the  acquies- 
cence by  the  latter,  do  not  constitute  him  a 
bona  fide  purchaser  so  as  to  entitle  him  to 
hold  the  note  as  against  the  true  owner, 
who  had  placed  it  with  the  agent  for  safe- 
keeping. 

(February  8,  1906.) 

APPEAL  by  defendant  Smith  from  •  de- 
cree of  the  District  Court  for  Adama 
County  in  favor  of  plaintiffs  in  a  suit  to 
establish  title  to  a  note  and  mortgage.  Af- 
firmed. 


Case  Note. — Principal  as  bona  fide  holder 
of  bill  or  note  passing  through  agent's 
hands.-T-The  weight  of  authority  sustains 
the  propositions  upon  which  the  defendant 
in  the  above  ease  relied:  that,  where  the 
holder  of  a  promissory  note  can  show  that 
he  took  it  in  payment  of  a  pre-existing 
debt,  he  will  be  held  to  have  taken  the 
same  in  the  ordinary  course  of  business; 
and  that  a  transfer  of  a  note  under  such 
circumstances  is  supported  by  sufficient  con- 
sideration to  make  him  a  bona  fide  holder 
thereof.  The  cases  supportimr  these  prin- 
ciples of  law  and  illustrating  their  applica- 
tion are  numerous,  but  none  of  them  pre- 
sent any  state  of  facts  similar  .to  that  of- 
fered by  Bettaniee  v,  Suith.  Had  the  de- 
fendant therein,  by  his  testimony,  showa 
the  existence  of  a  debt  then  due  him  from 
his  agent,  and  that  in  payment  thereof  he 
accepted  the  note  in  question,  he  would 
doubtless  have  been  able  to  sustain  his  ti- 
tle thereto.  At  least,  he  would  have  estab- 
lished two  of  the  conditions  necessary  to 
make  him  a  bona  fide  holder  for  value. 
Having  failed  to  do  this,  he  could  not,  in 
view  of  the  relation  he  bore  to  the  person 
to  whom  the  plaintiffs  had  intrusted  the 
note  for  safe -keeping,  be  deemed  to  have 
done  more  than  ratify  the  action  of  the  lat- 
ter in  acquiring  the  note  for  him;  and  there- 
fore he  took  the  note  subject  to  such  rights 
of  others  thereto  as  were  known  to  his 
agent.  And,  since  the  plaintiffs  were  the 
sole  owners  of  the  whole  of  the  note,  and 
this  fact  was  known  to  his  agent,  heyia* 
quired  no  title  whatever  thereto  O 
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Statement  hj  Shervia,  J.: 
'  Suit  in  equity  to  recover  a  note  And  a 
mortgage  securing  the  same,  allied  to  be 
the  property  of  the  plaintiffs.  The  defend- 
ant Smith  ans'wered  claiming  to  he  the  own- 
er thereof.  There  was  a  trial  and  a  judg- 
ment for  the  plaintiffs.  The  defendant 
Smith  alone  appeals. 

Messrs.  Cnun,  Jaqua,  &  Crum,  for  appel- 
lant: 

A  note  indorsed  by  the  payee  in  blank 
is  payable  to  bearer,, and  passes  by  delivery. 

7  Cye.  Law  &  Proc.  pp.  799,  800,  802; 
Code,  §   3060-a9;   Code,  §  3060-a30. 

Where  one  of  two  innocent  ]Hurties  must 
suffer  for  the  wrong  of  a  third,  he  who  puts 
it  in  the  power  of  the  latter  to  do  wrong 
must  suffer  the  consequences. 

McDonald  v.  Muscatine  Kat.  Bank,  27 
Iowa,  319;  Plummer  v.  People's  Nat.  Bank, 
65  Iowa,  405,  21  N.  W.  699;  Stutzman  v. 
Payne,  23  Iowa,  17. 

When  the  agent  is  engaged  in  committing 
•a  independent,  fraudulent  act  oA  his  own 
account,  and  the  facts  to  be  imputed  relate 
to  this  fraudulent  act  his  knowledge  is 
not  imputed  to  his  prineipaL 

Allen  V.  South  Boston  R.  Co.  160  Mass. 
200,  6  hJX.Ji.  716,  15  Am.  St.  Rep.  191, 
22  K.  E.  917;  Hickman  v.  Green,  123  Mo. 
166,  28  L.R.A.  39,  22  S.  W.  456,  27  S.  W. 
440;  Thomson-Houston  Eleetrio  Co.  v.  Cap- 
itol Electric  Co.  12  C.  C.  A.  643,  22  U.  S. 
App.  669,  65  Fed.  HI. 

Trust  moneys  paid  by  a  trustee  to  his 
creditors  in  discharge  of  an  antecedent  debt, 
but  without  notice  of  the  trust,  cannot  be 
followed  by  the  beneficiary. 

Burnett  v.  Gustafson,  54  Iowa,  86,  37  Am. 
Rep.  190,  6  N.  W.  132;  Smith  v.  Des  Moinea 
Nat.  Bank,  107  Iowa,  620,  78  N.  W.  238; 
Philadelphia  Nat.  Bank  v.  Dowd,  2  L.R.A. 
482,  38  Fed.  172. 

One  who  takes  negotiable  paper  payable 
to  bearer,  without  notice,  in  payment  of  an 
antecedent  debt,  or  in  settlement  of  past 
transactions,  is  a  purchaser  for  value;  so 
that  he  will  be  protected  against  equities 
in  favor  of  one  from  whom  the  paper  was 
wrongfully  taken,  or  a  bailor,  or  the  bene- 
ficiary of  a  trust. 

Johnson  v.  Barney,  1  Iowa,  6S1 ;  Robinson 
V.  Lair,  31  Iowa,  9;  Statonan  v.  Payne, 
tupra;  Iowa  Nat.  Bank  v.  Sherman,  17 
8.  D.  396,  106  Am.  St  Rep.  778,  97  N.  W. 
12;  Cify  Deposit  Bank  Co.  v.  Green  (Iowa) 
103  N.  W.  96;  Brooklyn  City  &  N.  R.  Co.  v. 
National  Bank,  102  U.  S.  14,  26  L.  ed.  61; 
4  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  285; 
7  Cyc.  Law  A  Proc.  p.  936. 

Messrs.   Sullivan  &  Sullivan  and  F.   C. 
Okey,  for  appellees  s 
6LJLA.(N.S.) 


So  long  as  the  trust  funds  can  be  traced 
into  the  property,  it  stands  charged  with 
the  trust. 

Central  Nat.  Bank  v.  Connecticut  Mut 
L.  Ins.  Co.  104  U.  S.  64,  26  L.  ed.  693; 
Perry,  Tr.  }  836;  Seebergen-  v.  Campbell,  88 
Iowa,  63,  56  N.  W.  20;  Hagan  v.  Powers, 
103  Iowa,  593.  72  N.  W.  771. 

A  party  who  deals  with  another  concern- 
ing property  held  by  him  in  trust  is  put 
on  inquiry. 

Dtmcan  v.  Jaudon,  15  Wall.  166,  21  L.  ed. 
142. 

The  assignee  takes  only  the  title  of  the 
assignor. 

Kemohan  v.  Durham,  48  Ohio  St  1,  12 
LJI.A.  41,  26  N.  E.  982. 

A  purchaser  of  n^otable  paper  in  pay- 
ment of  an  antecedent  debt  is  not  a  good- 
faith  purchaser,  unless  he  obtains  the  same 
from  the  owner  for  value  without  notice 
and  before  due. 

4  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  282; 
Bowling  V.  Harrison,  6  How.  248,  12  L.  ed. 
425;  Swift  v.  Tyson,  16  Pet  1,  10  L.  ed.  866; 
Stalker  v.  MDonald,  6  Hill,  93,  40  Am. 
Dec.  389;  Iowa  College  v.  Hill,  12  Iowa, 
462;  Ryan  v.  Chew,  13  Iowa,  589;  Ruddlck 
V.  Lloyd,  16  Iowa,  441,  83  Am.  Dec  423; 
Davis  V.  Strohm,  17  Iowa,  421;  Union  Nat. 
Bank  v.  Barber,  56  Iowa,  559,  9  N.  W. 
890;  Bone  v.  Tharp,  63  Iowa,  223,  18  N. 
W.  906;  Keokuk  County  State  Bank  v. 
Hall,  106  Iowa,  641.  76  N.  W.  832;  Cable 
V.  Buchanan,  109  Iowa,  661,  80  N.  W.  1066. 

Sherwin,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  were  depositors  in  the  Cor- 
ning  State  Savings  Bank,  of  which  F.  I« 
La  Rue  was  at  the  time  president,  and 
E.  A.  Scholz  the  vice  president.  The  evi- 
dence shows  that  in  March,  1903,  the  bank 
or  La  Rue  purchased  for  the  plaintiffs,  with 
their  funds,  a  certain  note  of  $6,000,  ex- 
ecuted by  Thos.  L.  and  Lucy  A.  Maxwell  to 
E.  A.  Scholz.  The  note  was  indorsed  by 
Scholz  in  blank,  and  the  mortgage  securing 
the  same  was  duly  assigned  to  the  plain- 
tiffs by  a  written  assignment  that  wad  not 
recorded.  The  note  and  mortgage  were  re- 
tained in  the  bank,  or  by  La  Rue,  -until 
the  failure  thereof  in  March,  1904.  For 
several  years  prior  to  the  failure  of  the 
bank  La  Rue  had  been  the  agebt  of  the 
appellant  Smith,  a  nonresident  of  the  state, 
in  investing  money  and  leasing  land,  and  in 
April,  1901,  La  Rue  had  in  his  hand  as  such 
agent  some  $8,000  in  cash,  notes,  and  bonds. 
Smith  was  in  Coming  in  October,  1903,  and 
was  there  informed  by  La  Rue  that  his  in- 
vestments for  him  were  valuable.  Smith 
returned  to  Coming  in  January,  and  at 
that  time  La  Rue  exhibited  to  him  notes 
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•ad  securities  wbieh  he  claimed  he  had 
eecured  for  him  by  purchase  and  otherwise, 
and  amongst  them  were  the  note  and  mort- 
gage executed  by  the  Maxwells.  Smith  tes- 
tified: "Mr.  La  Rue  showed  me  that  day, 
as  my  property — the  outcome  and  proceeds 
of  the  business  he  had  been  transacting  for 
me  during  the  three  years — the  Maxwell 
note  and  mortgage  for  $5,000,  a  note  for 
$3,000,  signed  by  H.  H.  La  Rue  and  himself, 
and  $1,500  of  Frescott  Bank  stock.  The 
papers  I  have  named,  with  some  other 
papers  of  mine,  I  left  with  him,  and  he 
gave  me  a  receipt  for  them.  ...  He 
kept  them  there.  ...  He  showed  me 
where  he  kept  them,"  and  "put  them  back 
in  the  safe."  Smith  testified  further  that 
be  did  not  know  that  La  Rue  had  purchased 
the  Maxwell  note  for  him  until  then,  and 
at  that  time  he  had  no  money  in  the  La 
Rue  Bank.  He  also  testified  that  the  funds 
La  Rue  invested  for  hom  were  invested  in 
mortgages,  notes,  and  bonds.  We  have  set 
out  Smith's  testimony  thus  fully  for  the 
purpose  of  showing  the  real  nature  of  the 
transaction  between  him  and  La  Rue  at  that 
time,  for  he  now  contends  that  he  then  ac- 
quired title  to  the  note  in  good  faith,  for  a 
valuable  consideration,  and  without  notice  of 
any  defect  in  La  Rue's  title  or  right  to 
transfer  it  to  him.  . 

The  appellant  relies  on  the  principle  that 
a  negotiable  note  indorsed  in  blank  passes 
by  delivery,  cuid  contends  that  Smith,  not 
■mowing  that  it  was  the  property  of  the 
plaintiffs,  became  the  bona  fide  holder  there- 
of. But  a  bona  fide  holder  must  be  a  pur- 
chaser "in  the  usual  course  of  business." 
2  Randolph,  Com.  Paper,  088;  Wormer  ▼. 
Waterloo  Agri.  Works,  50  Iowa,  202.  The 
only  groimd  on  which  the  appellant's  con- 
tention can  possibly  rest  is  that  he  took 
the  note  in  satisfaction  or  payment  of  a  pre- 
existing debt  due  him  from  La  Rue;  and, 
if  there  was  evidence  to  support  such  theory, 
there  could  be  no  doubt  as  to  his  legal 
rights.  Johnson  ▼.  Barney,  1  Iowa,  531; 
Iowa  College  v.  Hill,  12  Iowa,  462;  Keokuk 
County  State  Bank  v.  Hall,  106  Iowa,  541, 
70  N.  W.  832.  The  difficulty  with  his  posi- 
tion is,  however,  that  he  did  not  bx>  take  the 
note.  La  Rue  was  his  agent,  and  exhibit- 
ed the  note  simply  as  one  having  been 
theretofore  purchased  with  his  money. 
There  wab  no  pretense  of  a  present  pur- 
chase thereof,  or  of  its  acceptance  in  ex- 
tinguishment of  any  debt  due  to  the  ap- 
pellant. If  there  ever  was  a  purchase  of 
the  note  for  or  on  account  of  the  appel- 
lant, it  was  made  by  his  agent  with  full 
knowledge  of  the  plaintiffs'  ownership  there- 
of; and  hence  in  the  transaction  in  qtiestion 
Smith  did  no  more  than  to  ratify  the  al- 
lied puTobase,  and  was  not  a  bona  fide 
6L.R.A.(NJ3.) 


holder  within  the  meaning  of  the  law.  Bald- 
win V.  Davis,  118  Iowa,  36,  91  N.  W.  778, 
and  cases  cited;  1  Randolph,  Com.  Paper, 
779;  Rickle  v.  Dow,  39  Mich.  91;  Kelly  t. 
Pember,  35  Vt.  183. 

The  judgment  of  the  District  Court  i« 
clearly  right,  and  it  is  affirmed. 

Petition  for  rehearing  denied. 


KENTUCKY  COURT  OP  APPEALS. 
ADAMS  EXPRESS  COMPANY,  Appt, 

V. 

COMMONWEALTH  OF  KENTUCKY. 
(—  Ky.  — ,  02  &  W.  932.) 

Indictment — saperfluous  allegatiott. 

1.  Unnecessary  allegations  will  not  vi- 
tiate an  indictment -which  contains  sufficient 
matter  to  charge  a  crime. 

Commerce— delay  in  delivering  package. 

2.  The  mere  delay  in  delivering  a  pack- 
age of  interstate  commerce  to  the  consignee 
will  not  make  it  subject  to  the  state  laws. 
Same— C.  0.  D. 

3.  A  shipment  by  express,  without  or- 
der, by  a  dealer  in  one  stote  to  one  whose 
name  he  has  learned  in  another,  with  direc- 
tions to  the  express  company  to  collect  the 


Case  Note.  —  Shipping  Uquor  from  one 
state  into  another  0.  O.  D.  without  previous 
order  as  interstate  eommerce. — The  lack  of 
any  order  for  the  liquor  prior  to  its  ship- 
ment from  Ohio  and  its  arrival  in  Kentucky 
distinguishes  the  foregoing  case  from  the 
case  of  American  Exp.  Co.  v.  Iowa,  199  U. 
S.  133,  49  L.  ed.  417,  25  Sup.  Ct.  Rep.  182, 
holding  that,  even  upon  the  assumption 
that,  when  goods  are  shipped  C.  O.  D.,  the 
sale  is  not  completed  until  the  payment  of 
the  purchase  price  and  delivery  to  the  con- 
signee at  the  point  of  destination,  a  ship- 
ment of  liquor  from  Illinois  to  Iowa  consti- 
tuted interstate  commerce,  preventing  the 
seizure  of  the  liquor  under  the  laws  of  the 
latter  state  while  in  the  hands  of  the' ex- 
press company;  as  the  court  in  that  case  ex- 
pressly stated  that  the  contract  to  sell  and 
ship  was  completed  in  Illinois.  As  conceded 
in  the  opinion  in  that  case,  there  is  consid- 
erable confiict  of  authority  upon  the  ques- 
tion whether,  upon  a  shipment  of  goods  C. 
O.  D.,  the  title  passes  at  the  time  of  the 
delivery  to  the  carrier,  or  at  the  time  of  the 
delivery  by  the  earrier  to  the  consignee,  even 
when  the  shipment  is  made  pursuant  to  a 
previous  order  from  the  consignee.  Thus, 
the  following  cases  hold  that,  even  imder 
such  circumstances,  the  title  does  not  pass 
until  the  goods  are  delivered  by  the  carrier 
to  the  consignee.  United  States  v.  Shriver, 
23  Fed.  134;  Baker  v.  Bouricault,  1  Daly, 
23;  State  v.  4  Jugs  of  Intoxicating  Liquor, 
58  Vt  140,  56  Am.  Rep.  557,  2  Atl.  388: 
Wagner  v.  Hallack,  3  Colo.  176.    The  weight 
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price  before  delivery,  does  not  oonstitute  in- 
terstate  commerce;  but  the  delivery  of  the 
package  and  collection  of  the  price  will  con- 
stitute a  sale  where  the  transaction  occurs. 
Intoxicating  liquor— illegal  tale — burden  of 
proof. 

4.  When  the  commonwealth  has  proved 
facts  showing  an  illegal  sale  of  liqtior,  the 
burden  is  on  defend^int  to  establish  the  de- 
fense on  which  it  relies, — that  the  transac- 
tion was  one  of  interstate  commerce. 
Same — ^belief  in  legality  of  transaction. 

5.  Mere  belief  on  the  part  of  an  express 
company  that  a  transaction  by  which  it 
transports  and  delivers  intoxicating  liquor 
contrary  to  local  law  is  interstate  commerce 
will  not  shield  it  from  punishment  if  it  ia 
not  in  fact  such. 

(April  27,  1906.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Knox  County  con- 
victing it  of  violation  of  the   prohibition 
law.    AflSimed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Lawrence  Maxwell,  Jr.,  Joseph  S. 
Graydon,  and  C.  W.  Metcalf,  for  appellant. 
Messrs.  N.  B.  Hays,  Attorney  General,  and 
Charles  H.  Hoiris  for  the  Commonwealth. 

Barker,  J.,  delivered  the  opinion  of  th« 
court: 

The  appellant  was  indicted  by  the  grand 
jury  of  Knox  County,  Kentucky,  for  a  vio- 
lation of  the  prohibition  law  prevailing 
therein.    The  indictment  contains  much  sur- 


plusage with  reference  to  what  is  called  the 
"C.  O.  D.  statute,"  and  as  to  the  manner 
in  which  the  Adams  Express  Company  re- 
ceived t3ie  whisky  said  to  have  been  sold 
by  it  in  contravention  of  law.  Stripped  of 
all  unnecessary  verbiage,  the  indictment 
contains  a  statement  sufficient  to  charge  the 
defendant  company  with  a  sale  of  liquor  by 
retail,  in  violation  of  the  prohibition  statute 
applicable  to  Knox  county;  and,  as  to  the 
unnecessary  allegations,  they  may  be  dis- 
missed from  view  under  the  shelter  of  the 
maxim.  Utile  per  inutile  non  vitiatur.  The 
defendant  company  pleaded  not  guilty,  and 
the  case  was  submitted  to  the  court  on  the 
law  and  facts, — the  intervention  of  a  jury 
being  waived, — resulting  in  an  adverse  judg- 
ment against  it. 

The  evidence  showed,  for  the  common- 
wealth, the  delivery  by  the  defendant's 
agent,  J.  A.  Owens,  to  one  J.  D.  Main,  of 
a  gallon  of  whisky,  for  which  he  paid  $3.85, 
which  the  agent  at  once  transmitted  to  the 
shipper  of  the  whisky  in  Cincinnati;  also 
that  Main  did  not  order  the  whisky,  and  did 
not  know  the  name  of  the  consignor,  but  it 
was  shipped  to  him  at  Barbourville,  Knox 
county,  Kentucky,  from  Cincinnati,  by  the 
Adams  Express  Company,  C.  0.  D.  This  is 
but  a  small  part  of  a  general  system  pre- 
vailing by  which  unscrupulous  dealers  in 
whisky  undertake,  through  the  facile  aid  of 
express  companies,  to  evade  the  prohibition 
laws  in  effect  in  certain  counties  in  the  state, 
and  retail  liquor  therein  in  violation  of  the 


of  authority,  however,  when  the  goods  are 
shipped  pursuant  to  an  order  from  the  con- 
signee, is  perhaps  the  other  way.  See  Crook 
y.  Cowan,  64  N.  G  743;  Pilgreen  v.  State, 
71  Ala.  368;  State  v.  Carl,  43  Ark.  363,  61 
Am.  Rep.  666;  Brechwald  v.  People,  21  111. 
App.  213;  State  v.  Intoxicating  Liquors,  98 
Me.  464,  67  AtL  708;  Sedgwick  v.  State 
(Tex.  Crim.  App.)  85  S.  W.  813;  Com.  v. 
Fleming,  130  Pa.  138,  5  L.R.A.  470,  17  Am. 
St.  Rep.  763,  18  AtL  622.  The  cases  last 
cited,  however,    are   no   authority   for   the 

Sroposition  that  the  title  passes  upon  the 
eliv«ry  to  the  carrier  under  a  shipment  C. 
O.  D.  if  there  was  no  previous  order  from 
the  consignee  for  the  goods  in  question. 
And  it  is  dear  that,  in  the  absence  of  such 
an  order,  the  sale  is  not  completed,  until 
the  delivery  of  the  goods  to  and  their  ac- 
ceptance by  the  consignee.  Indeed,  the  gen- 
eral rule  applicable  to  shipments  in  gen- 
eral, that  the  title  to  the  goods  passes  upon 
their  delivery  to  the  carrier,  rests  upon  the 
implied  authority  of  the  carrier  to  accept 
the  goods  in  behalf  of  the  consignee;  and 
the  foundation  of  such  implied  authority  is 
wanting  if  there  is  no  valid  executory  con- 
tract. This  is  illustrated  by  cases  holding 
that  the  general  rule  does  not  apply  where 
the  executory  contract  under  which  the 
goods  are  shipped  is  invalid  under  the  stat- 
6L.RJL(N.S.) 


ute  of  frauds.  See  Keiwert  ▼.  Meyer,  62 
Ind.  587,  30  Am.  Rep.  206;  Webber  v.  Howe, 
36  Midi.  150,  24  Am.  Rep.  690;  Rindskopf  v. 
DeRuyter,  30  Mich.  1,  33  Am.  Rep.  340; 
Roethke,  v.  Philip  Best  Brewing  Co.  33  Mich. 
340. 

It  is  clear,  therefore,  that  upon  the  facts 
in  Adams  Exp.  Co.  v.  Com.  there  was 
no  contract  of  sale,  executory  or  executed, 
prior  to  the  arrival  of  the  goods  in  Ken- 
tucky. From  a  legal  point  of  view,  there- 
fore, there  would  seem  to  be  no  substantial 
distinction  between  this  case  and  the  case  of 
Re  Pringle,  67  Kan.  364,  72  Pac.  864,  hold- 
ing that,  where  a  neraon  takes  orders  from 
samples,  for  goods  which  he  engages  to  de- 
liver and  which  are  to  be  shipped  into  the 
state  from  another  state,  he  is  not  engaged  in 
interstate  commerce  when  such  orders  are 
not  transmitted  to  such  other  state  or  filled 
there,  but  are  filled  from  goods  not  in  the 
original  packages  of  importation,  sent  to 
him  in  bulk  C.  0.  D.,  from  such  other  state. 
In  neither  case  were  the  liquors  in  question 
brought  within  the  state  pursuant  to  a  pre- 
vious contract  of  sale,  initiate  or  otherwise. 
The  fact  that  they  were  originally  shipped 
from  another  state  will  not  characterize  sub- 
sequent independent  transactions  with  ref- 
erence thereto  as  interstate  commerce. 
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laws  forbidding  such  trafiSc.  By  this  sys- 
tem the  names  of  the  men  accustomed  to 
drink  whisky  are  obtained  by  the  dealers, 
and  then,  without  any  order  therefor,  or 
any  contract  whatever,  the  whisky  in  gallon 
packages  is  sent  to  Tarious  small  towns 
throughout  the  prohibition  counties,  ad- 
dressed to  the  parties  whose  names  are  thus 
acquired.  The  express  company  does  not 
notify  the  involuntary  consignee,  but  sim- 
ply holds  the  whisky  in  its  warerooms,  and 
the  party  in  whose  name  the  liquor  had  been 
expressed  receives  notice,  either  by  postal 
from  the  consignor,  or  by  some  local  agent 
of  his  in  the  county,  that  there  is  an  express 
package  for  him,  and  then,  whenever  the 
thirst  for  liquor  becomes  sufficiently  strong 
to  tempt  him  to  pay  the  express  charges  and 
take  it  out  of  the  express  office,  this  is  done. 
'  The  name  of  the  consignor  is  not  known  by 
the  involuntary  consignee,  and  the  address 
for  the  return  of  the  money  is  the  number 
of  a  lock  box  in  the  Cincinnati  postoffice. 
After  the  inyoluntary  consignee  becomes 
sufficiently  acquainted  with  the  system  ex- 
isting between  the  consignor  and  the  express 
company,  he  finds  that  a  gallon  of  liquor  is 
generally  kept  at  the  express  office  subject 
to  his  order  and  the  payment  of  charges, 
and  he  goes  there  for  it  with  the  same  con- 
fidence that  he  would  go  to  an  ordinary  deal- 
er. The  evidence  in  this  case  shows  that, 
within  six  months  next  before  the  trial,  J. 
D.  Main  had  taken  from  the  Adam»  Ex- 
press Company's  office  at  Barbourville, 
Kentucky,  as  many  as  20  separate  packages 
of  whisky,  of  a  gallon  each,  and  the  testi- 
mony of  the  express  agent  shows  that  he 
often  had  as  many  as  SO  gallons  of  whisky 
on  hand  at  one  time  consigned  to  various 
parties  under  the  same  system.  Frequently 
several  parties  club  in  and  take  out  whisky 
together,  dividing  it  in  proportion  to  the 
amounts  paid  in  by  each;  it  being  a  rigid 
rule  of  the  defendant  company  never  to  de- 
liver tiie  whisky  to  any  person  other  than 
the  named  consignee.  It  was  stipulated  be- 
tween the  commonwealth  and  the  defendant 
that  the  whisky  in  question  was  shipped 
from  Cincinnati  in  the  ordinary  course  of 
the  express  business. 

The  first  and  crucial  quebiion  in  this  case 
is  whether  or  not  the  shipment  and  delivery 
of  the  whisky  was  an  act  of  interstate  com- 
merce. If  so,  it  may  be  conceded  that  the 
defendant  should  go  acquit;  if  not,  it  is 
practically  conceded  tfiat  the  acts  of  the 
defendant  constituted  a  sale  of  liquor  in 
Knox  county  in  violation  of  the  prohibition 
law.  We  do  not  think  the  amendment  of 
the  prohibition  law  commonly  denominated 
the  'Tarris"  or  "0.  0.  D."  law  has  any  bear- 
ing upon  the  merits  of  the  offense  unde-  dis- 
cussion. The  learned  counsel  for  appellant 
6L.R.A.(N.S.) 


hinge  the  whole  defense  on  the  fact  that 
the  act  of  the  express  comp«iny  constituted 
the  carrying  on  of  interstate  commerce,  and 
the  C.  O.  D.  law,  being  an  attempt  to  regu- 
late interstate  commerce,  which  admittedly 
is  under  the  exclusive  regulation  of  the 
Congress  of  the  United  States,  is,  for  that 
reason,  void.  This  may  be  conceded.  How- 
ever, if  the  C.  O.  D.  amendment  was  strick- 
en from  the  statute  book  entirely,  it  would 
not  affect  in  any  way  the  merits  of  the 
transaction  under  investigation  as  we  see 
it.  The  prohibition  statute,  without  the 
amendment,  forbids,  under  penalty,  the  sale 
of  liquor  by  retail  in  Knox  county;  but 
neither  the  statute  itself,  nor  the  amend- 
ment thereto,  undertakes  to  regulate  in- 
terstate commerce.  No  state  statute  can 
affect  interstate  commerce,  and  the  legis- 
lature did  not  attempt  to  do  ao  by  that  ia 
question. 

We  do  not  agree  to  the  proposition  that 
the  transaction  which  took  place  between 
the  express  company  and  J.  D.  Main  in 
Knox  county  was  interstate  ccnmnerce.  Nor 
do  we  agree  with  t^e  attorney  general  in 
bis  view  of  the  effect  of  the  Wilson  lull 
upon  the  transaction  in  hand.  As  we  under- 
stand him,  he  insists  that,  although  the 
shipment  from  Cincinnati  be  conceded  to 
have  been  a  legitimate  act  of  interstate 
commerce  in  its  original  inception,  yet  after 
the  goods  arrived  in  Barbourville,  if  kept 
overUme  in  a  wareroom,  tiien  the  transac- 
tion ceases  to  be  one  of  interstate  com- 
merce, and  becomes  one  of  local  commerce. 
We  do  not  understand  the  Wilson  bill,  as 
construed  by  the  Supreme  Court  of  the 
United  States,  to  have  tide  effect  upon  a 
shipment  of  the  kind  under  discussion. 
Without  naming  the  deciciona,  or  discussing 
them  with  minute  particularity,  we  under- 
stand the  Supreme  Court  to  have  decided, 
in  the  various  cases-  cited  in  the  briefs 
of  counsel,  that,  where  the  whisky  is  pur- 
chased in  a  foreign  state,  it  may  be  shipped 
by  the  seller  to  the  buyer  into  a  state 
where  the  sale  of  liquor  is  prohibited  by 
law;  that  it  is  interstate  commerce,  unaf- 
fected by  the  local  law,  until  it  is  delivered 
to  the  consignee,  and  the  mere  lapse  of  time, 
or  the  particular  place  where  the  goods  are 
kept  until  called  for,  have  no  effect  to 
change  the  quality  of  the  transaction  so 
that  it  ceases  to  be  interstate  commerce 
before  the  delivery.  If  this  were  not  true, 
then  if  the  consignee  happened  to  be  absent 
from  home,  or  refused  to  call  for  his  goods 
promptly,  thai  which  was  a  legitimate 
transaction  in  its  original  inception  would 
become  vicious  and  illegal  by  the  mere  lapee 
of  time  occasioned  by  the  negligence  of  the 
consignee.  If  the  transaction  be  interstate 
commerce  originally,  it  continues   so  until 
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the  goods  are  delivered  into  the  hands  of 
the  comdgnee. 

But  was  this  transaction  interstate  com- 
merce? Ko  contract  of  purchase  is  even  pre- 
tended to  have  been  made  in  Cincinnati.  So 
far  as  the  consignor  is  concerned,  he  simply 
shipped  his  illegitimate  goods  into  the  btate 
of  Kentucky  to  a  point  where  the  prohibi- 
tion law  prevails,  and  through  the  instru- 
mentality ot  the  express  company  there 
made  a  sale  to  J.  D.  Main.  No  one  dis- 
putes, or  can  dispute,  that  the  transaction, 
80  far  as  the  consignor  was  concerned,  was 
illegitimate  and  in  violation  of  the  law. 
He  shipped  forbidden  goods  into  a  prohibi- 
tion distriot  of  Kentucky  for  the  chance  of 
being  able  to  sell  it  aJfter  it  reached  its 
destination  to  Main.  So  far  as  be  is  con- 
cerned, the  jtransaction  in  substance  is  ttte 
same  as  if  he  had  brought  the  whisky  him- 
self to  Barbourville  and  there  sold  it  to 
Main.  This  being  farue,  the  transaction  was 
not  interstate  commerce.  The  common- 
wealth proved  facts  which,  of  themselves, 
establish  tiie  guilt  of  the  defendant  oom- 
pany.  It  showed  the  existence  of  the  pro- 
hibition law  in  Knox  county,  the  delivery  of 
liquor  by  the  defendant  to  Main,  and  the 
payment  of  the  price  by  the  latter  to  the 
company's  agent.  These  facts  constituted 
an  offense  under  the  prohibition  laws  pre- 
vailing at  the  place  of  sale,  and  the  defend- 
ant is  guilty  unless  it  has  a  defense  which 
takes  the  transaction  from  without  the  op- 
eration of  the  state  statute.  It  seeks  to  do 
this  by  alleging  that  the  transaction  was  in- 
terstate commerce.  The  burden  to  establish 
this  fact  is  upon  the  defendant.  There  can 
be  no  doubt  of  the  soundness  of  this  proposi- 
tion. When  the  commonwealth  has  ebiab- 
lished  facts'  which  show  the  guilt  of  the  ac- 
cused, if  the  defendant  seeks  to  avoid  the 
legal  effect  of  tlus  evidence,  it  must  do  it 
to  the  satisfaction  of  the  court  or  jury,  or 
else  be  condemned.  Did  the  defendant  show 
that  the  transaction  out  of  which  grew  the 
offense  with  which  it  stood  charged  was  in- 
terstate commerce?  The  answer  to  this 
must  be  in  the  negative.  It  simply  showed 
that  it  received  in  Cincinnati,  in  the  usual 
coi^se  of  business,  which  means  no  more, 
as  we  understand  it,  than  that  the  goods 
were  shipped  in  the  ordinary  way,  whisky 
consigned  to  J.  D.  Main  in  Barbourville, 
Kentucky;  but  this  does  not  constitute  in- 
terstate commerce.  Unless  there  was  a  bona 
fide  shipment  to  a  real  consignee  in  Bar- 
bourville, the  transaction  was  not  interstate 
commerce,  but  a  mere  gimulaorum  of  in- 
terstate commerce.  In  this  case  there  was 
no  bona  fide  shipment  of  merchandise  from 
Cincinnati  to  Barbourville,  but  there  was 
an  illegal  sending  of  whisky  into  Knox  coun- 
ty through  the  instrumentality  of  the  ex- 
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press  company  for  the  purpose  of  finding 
a  buyer  there.  In  its  very  substance,  the 
unknown  consignor,  whose  headquarters  is 
a  lock  box  in  the  Cincinnati  postoffice,  simply 
appointed  the  Adams  Express  Company  as 
his  agent  to  find  for  him  a  purchaser  in 
Knox  county  for  a  gallon  of  whisky  on  a 
given  commission.  The  defendant  cannot 
say  it  did  not  know  the  transaction  was 
an  illegitimato  one,  er  that  it  believed  it 
was  a  bona  fide  shipment.  It  must  show  in 
defense  of  its  otherwise  illegal  act  in  Knox 
county  that  the  sta4«  law  did  not  apply  to 
it  at  that  time,  because  what  it  did  was 
in  pursuance  of  an  act  of  interstate  com- 
merce. Now,  iiiterstate  commerce  cannot  be 
based  upon  fraud  or  chicanery.  It  must 
necessarily  be  a  legitimate  transaction.  The 
Constitution  and  statutes  of  the  United 
States  are  not  shields  for  criminals ;  nor  do 
they  fumiah  a  means  1^  which  crime  may 
be  effectuated.  The  Supreme  Court  of  the 
United  States  does  not  uphold  criminal  acts, 
or  protect  criminals  from  the  consequence 
of  their  misdoings.  The  transaction  which 
took  place  between  Cincinnati  and  Barbour- 
ville bears  the  same  resemblance  to  inter- 
state commerce  as  the  wares  of  the  green 
goods  man  bear  to  the  genuine  money  of  the 
United  States.  Both  are  mere  counterfeits. 
As  said  before,  in  order  to  escape  conviction, 
the  burden  was  upon  the  defendant  to  show 
that  its  acts  were  in  pursuance  of  a  contract 
of  interstate  commerce. 

In  the  case  of  State  v.  Robinson,  49  Me. 
28S,  f<mr  baskets  of  champagne  were  seized 
under  the  laws  of  the  state,  and  the  question 
arose  whether  or  not  they,  being  in  the 
original  packages,  were  subject  to  seizure, 
and  the  question  of  interstate  commerce  was 
involved.  It  was  said:  "It  is  not  pretended, 
in  the  case  at  bar,  that  the  wine  was  im- 
ported by  Robinson.  If  he  claimed  the 
right  to  sell  it  on  that  ground,  the  burden 
of  proof  was  on  him  to  show  that  he  was 
the  importer.  No  evidence  on  that  point 
was  offered.  The  instructions  given  to  the 
jury,  that  he  had  shown  no  right  to  sell, 
were  oorreot,  and  the  exceptions  must  be 
overruled."  The  case  of  Com.  v.  Zelt,  138 
Fa.  «1&,  II  luBLA.  602,  21  Atl.  7,  in  prin- 
ciple involved  the  same  que8ti<«  as  the 
Maine  case  above  cited.  The  court,  on  the 
question  in  band,  said:  "The  fourth  as- 
signment is  not  sustained.  The  fact  that 
defendant  Porter  was  the  agent  of  an  im- 
porter was  a  matter  of  defense,  and  the 
burden  was  upon  him  to  establish  it  by 
competent  evidence,  to  anch  an  extent  as  to 
throw  a  reasonable  doubt  upon  the  common- 
wealth's case.  This  is  substantially  what 
the  court  below  said  to  the  jury." 

Suppose,  instead  of  the  defense  being  in- 
terstate commerce,  it  had  been  license,  and 
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the  appellant  Iiad  undertaken  to  defend  the 
sale  in  question  by  showing  that  it  was  the 
agent  of  the  seller,  and  that  the  latter  was 
duly  lioenmd  to  carry  on  tho  business; 
would  it  be  sufficient  to  show  that  it  be- 
lieved its  principal  was  licensed,  and  would 
the  court  hear  such  evidence?  On  the  con- 
trary, in  order  to  defend,  would  it  not  be 
imperative  upon  it  to  show,  not  that  it 
honestly  believed  it  was,  but  that  it  was, 
the  agent  of  the  licensed  dealer?  In  the 
case  at  bar,  the  defendant  undertakes  to 
show  that  it  was  the  agent  of  the  consignor, 
and  that  it  believed  the  consignor's  acts 
were  legitimate  acts  of  interstate  commerce. 
Is  this  a  better  excuse  than  the  one  sup- 
posed f  We  think  not.  Appellant  cannot 
bhelter  itself  under  its  oomnu«-law  duty  as 
a  common  carrier  of  goods.  There  is  no 
common-law  duty  devolving  upon  a  com- 
mon carrier  to  act  a«  the  collectinjg  agent 
of  the  consignor.  That  is  a  matter  of  pri- 
vate contract,  and  one  which  the  carrier  may 
enter  into,  or  refuse,  at  its  option.  When 
it  does  make  such  a  contract,  it  stands  with 
reference  to  it  just  as  any  other  agent. 
In  12  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  663, 
on  tUs  subject,  it  is  said:  "There  is  no 
common-law  duty  devolving  upon  an  ex- 
press company  to  act  as  the  collecting  agent 
of  the  shipper.  Such  obligation  arises  only 
by  ccHitract,  express  or  implied."  Cox  v. 
Columbus  &  W.  R.  Cb.  91  Ala.  302,  8  So. 
824;  McNichol  v.  Pacific  Exp.  Co.  12  Mo. 
App.  401. 

But,  passing  tbii^  idtile  there  is  no  direct 
evidence  upon  which  one  could  lay  his  finger 
and  say  this  showed  knowledge,  or  that 
showed  knowledge,  on  the  part  of  the  ex- 
press company,  that  the  business  in  which  it 
was  engaged  was  a  criminal  one,  we  think, 
taking  the  evidence  as  a  whole,  and  lo<^ing 
at  the  circumstances  from  the  point  of  view 
in  Barbourville,  there  was  enough  to  show 
that  the  defendant  was  bound  to  know  that 
the  consignors  were  carrying  on,  systematic- 
ally, a  criminal  business,  and  that  the 
names  given  as  consignees  to  the  various 
packages  of  whisky  shipped  were  fictitious. 
In  other  words,  while  there  were  real  per- 
sons in  Barbourville  bearing  the  names 
used,  these  persons  had  no  contract  to  pur- 
chase, but  the  whisky  was  shipped  in  their 
names  with  a  view  of  tempting  them  to  pur- 
chase it  after  its  arrival  in  Barbourville. 
Let  it  be  remembered  that  Barbourville  is  a 
small  town,  scarcely  above  the  dignity  of 
a  village,  although  it  is  the  county  seat  of 
Enox  county.  It  is  a  matter  of  common 
knowledge  that  in  a  small  town  there  are 
no  secrets.  Every  man  knows  every  other 
man,  what  he  does,  how  he  conducts  him- 
self, and  what  are  his  habits.  The  system 
under  consideration  had  been  carried  on  * 
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long  time.  Owens,  the  express  a(jent,  states 
that  he  had  been  at  Barbourville  fourteen 
years:  that  during  that  time  shipments 
of  whisky  bad  been  received  in  the  same 
way  couUnubusly.  He  admits  that  in  no 
case  did  he  ever  notify  any  named  consignee 
that  there  was  a  package  for  him.  This 
tends  to  show  that  he  expected  the  party 
to  be  notified  in  other  ways.  Large  num- 
bers of  similar  packages  were  held  by  him 
constantly.  He  rigorously  enforced  the  rule 
not  to  deliver  a  package  to  anyone  except 
the  consignee.  This  showed  him  to  be  a 
formalist,  and  that  he  knew  the  advantage 
of  surrounding  the  transaction  with  every 
semblance  of  legality.  To  borrow  one  of 
Edmtmd  Burice's  flioe  phrases,  the  trans- 
action was  made  "most  iniquitously  legaL" 
We  do  not  believe  it  possible  for  an  il- 
legitimate business  to  be  carried  on  through 
the  express  company  on  so  large  a  scale, 
for  so  long  a  time,  and  especially  where  re- 
mittances were  to  be  made  to  a  lock  box, 
instead  of  to  a  named  firm,  without  its  be- 
ing ascertained  that  the  system  was  crimi- 
naL  Viewing  the  whole  case,  together  with 
the  large  number  of  similar  cases  against 
the  same  defendant  involving  the  same  facts, 
and  which  were  all  heard  together,  we  are 
forced  to  the  conclusion  that  the  agents  of 
the  defendant  corporation  at  Barbourville 
knew  of  the  illegality  of  the  system  they 
were  helping  to  conduct,  and  that  the  cor- 
poration itself  was  the  accomplice  for  p«y 
of  the  criminal  consignors. 

The  question  involved  here  is  a  most  im- 
portant one  for  the  people  among  whom  the 
offense  was  committed.  The  mountain  coun- 
ties of  Kentucky  are  thinly  populated,  and 
the  arm  of  the  law  is  necessarily  weak,  and 
the  passions  of  men  correspondingly  strong. 
We  do  not  transcend  the  bounds  of  judicial 
conservatism  in  saying  that  a  very  large 
number  of  the  cases  involving  violent  crimes 
which  come  to  this  court,  on  appeal  from 
that  section  of  the  state,  are  directly  caused 
by  the  use  of  whisky.  Largely  influenced  by 
this  consideration,  no  doubt,  the  good  people 
of  a  majority  of  the  mountain  counties  have 
sought  to  control  crime  by  the  enactment  of 
prohibition  laws,  and  the  welfare  of  ^e 
whole  community  is  bound  up  in  the  mforce- 
ment  of  these  laws.  It  goes  without  saying, 
however,  that  if,  by  the  instrumentality  of 
such  transactions  as  we  have  under  diwua- 
sion,  whisky  can  be  introduced  and  sold  by 
retail  through  the  aid  of  the  express  com- 
pany, which  makes  itself  the  agent  to  de- 
liver the  spirits  and  collect  the  pay  therefor, 
the  law  is  reduced  to  a  nullity.  We  do 
not  believe  that  ah  express  company  can 
legitimately  thus  thrust  the  shadow  of  its 
greed  between  the  people  and  their  upliftl  _ 
The  judgment  is  aflirmed.  v  1^^ 

Reversed  in  U.  S.  Supreme  Court,  May 
\a.   1907. 


IMS. 


ROHN  r.  OSMUN. 
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JUNIUS  E.  OSMUN  et  aL 

(—  Mich.  — ,  106  N.  W.  697.) 

Health — personal  liability  of  board. 

The  members  of  a  board  of  health 
eaanot  be  held  liable  Tor  injuries  caused  by 
their  failure  to  comply  with  a  provision  of 
a  statute  for  the  protection  of  the  oommuni- 
ty  against  persons  afflicted  with  conta^ous 
disease,  and  the  quarantine  of  such  p«w>na, 
that  "they  shall  provide  nurses,"  since  such 
matter  is  discretionary. 

(February  26,  1906.) 


ERROR  to  the  Circuit  Court  for  Montcalm 
County  to  review  a  judgment  in  favor 
of  defendants  in  an  uition  brought  to  re- 
cover damages  for  their  alleged  failure  to 
comply  with  a  statutory  duty.    Affirmed. 

The  facts  are  biated  in  the  opinion. 

Mr.  George  B.  Nichols,  for  plaintiff  in 
error: 

A  ministerial  officer  must  answer  in  dam> 
ages  for  nonfeasance,  misfeasance,  or  mal- 
feasance. 

23  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  377; 
Raynsford  v.  Phelps,  43  Mich.  342,  38  Am. 
Rep.  189,  6  N.  W.  403;  Owen  ▼.  Hill,  67 
I^ch.  43,  84  N.  W.  649;  Wells  v.  Board  of 
Education,  78  Mich.  260,  44  N.  W.  267; 
Weinberg  v.  University  of  Michigan,  97 
Mich.  246.  56  N.  W.  605;  Avery  v.  Ionia 


Case  Note. — ^Personal  liability  of  member 
of  board  of  health,  or  of  health  officer. — It 
is  difficult  to  state  a  general  rule  which  will 
apply  to  the  personal  liability  of  members  of 
boards  of  health,  or  of  health  officers,  for 
their  official  acts,  as  the  statutes  which  define 
their  powers  vary  greatly,  and  it  is  neces- 
sary to  know  the  provisions  of  the  particu- 
lar statute  under  which  the  board  is  acting, 
in  order  to  determine  its  liability.    It  is  very 

rerally  held,  however,  that  the  destruction 
^  a  health  officer  of  property  upon  the 
jpronnd  that  it  is  dangerous,  when  in  fact  it 
u  not,  will  render  him  liable  for  the  dam- 
age suffered  by  the  owner.  Thus,  in  Miller  v. 
Horton,  152  Mass.  540,  10  L.R.A.  116,  23  Am. 
St.  Rep.  850,  26  N.  E.  100,  it  was  held  that 
i  13  of  the  act  of  1887,  requiring  the  com- 
missioners of  contagious  diseases  among  do- 
mestic animals  to  cause  an  animal  infected 
with  glanders  to  be  killed,  authorized  only 
the  killing  of  horseis  actually  infected;  and 
their  order  would  not  protect  members  of  a 
local  board  of  health  who  killed  a  horse 
which  did  not  have  such  disease,  in  a  sub- 
sequent suit  by  the  owner  for  compensation. 
And  in  Lowe  ▼.  Conroy,  120  Wis.  151,  66 
LJLA.  907,  102  Am.  St.  Rep.  983,  97  N.  W. 
942,  it  waa  held  that  a  health  officer  was 
individually  liable  to  make  compensation  for 
private  property  destroyed  by  mistake  in 
the  attempt  to  preserve  public  health,  in  the 
absence  of  statutory  provision  for  such  com- 
pensation; and  tliat  he  was  not  protected 
by  the  fact  that  his  acts  were  quasi  judicial 
in  character;  since  the  exercise  of  his  discre- 
tion was  limited  by  the  constitutional  guar- 
anty to  eveiy  person  of  immunity  from 
having  his  private  property  rights  invaded, 
except  under  the  regular  course  of  law.  And 
in  Pearson  v.  Zehr,  138  HI.  48,  82  Am.  St. 
Rep.  113,  29  N.  E.  864,  it  was  held  that  a 
statute  which  gave  the  board  of  live-stock 
commissioners  the  "power  to  order  the 
slaughter  of  diseased  animals,"  and  the 
"power  to  order  the  appraisement  and 
slaughter  of  all  such  animals  as  have  been 
exposed  to  such  contagion,"  did  not  afford, 
and  did  not  purport  to  afford,  immunity  to 
the  commissioners,  or  to  their  asents  and 
fiLJl-A(N.8.) 


servants,  in  the  event  that  they  slew  live 
stock  which  had  been  negligently  or  er- 
roneously determined  by  the  board  to  be 
sick  with  a  contagious  or  infectious  malady, 
when  in  fact  they  were  not  so  afflicted. 
In  People  ex  rel.  Copcutt  v.  Board  of  Health, 
140  N.  Y.  1,  23  L.R.A.  481,  37  Am.  St.  Rep. 
522,  35  N.  £.  320,  it  was  held  that  whoever 
abates  an  alleged  nuisance,  and  thus  de- 
stroys and  injures  private  property  or  inter- 
feres with  private  rights,  whether  he  is  a 
public  health  officer,  or  a  private  person, 
unless  he  acts  under  the  judgment  or  order 
of  a  court  having  jurisdiction,  does  so  athis 
peril;  and,  when  Us  act  is  challenged  in  the 
regular  judicial  tribunals,  to  protect  him, 
it  must  appear  that  the  thing  abated  was  in 
fact  a  nuisance. 

And  it  is  also  generally  held  that  health 
officers,  or  members  of  a  board  of  health,  are 
liable  for  acts  in  excess  of  their  authority. 
Thus,  in  Hersey  v.  Chapin,  162  Mass.  176,  38 
N.  E.  442,  a  was  held  that  the  defendants, 
as  members  of  a  board  of  health,  were  liable 
for  any  injuries  suffered  from  their  unlaw-' 
ful  act  in  establishing  and  using  the  plain- 
tiff's premises  as  a  hospitaJ  without  the 
consent  of  the  owner,  and  without  a  warrant 
issued  in  accordance  with  Pub.  Stat.  chap. 
80,  {  43,  which  provided  for  the  jmpress- 
ment  of  buildings  by  legal  proceedings  when 
necessary  for  the  protection  of  persons  suf- 
fering from  contagious  diseases.  And  to 
the  same  effect  is  Brown  v.  Murdock,  140 
Mass.  314,  3  N.  E.  208.  And  in  Barry  v. 
Smith  (Mass.)  77  N.  E.  1009,  where  a  small- 
pox hospital  was  located  upon  land  adjoin- 
ing the  plaintiff's  land,  and  the  latter's  land 
was  used  by  ambulances  carrying  patients 
to  the  hospital,  and  &  rope  was  put  around 
the  plaintiff's  driveway,  which  was  thereby 
brought  within  the  hospital  grounds;  and 
all  this  was  done  without  the  plaintiff's  per- 
mission and  without  the  proper  legal  pro- 
ceedings under  Rev.  Laws,  cliap.  75,  i  46, — 
it  was  held  that  the  members  of  the  board 
of  health  were  personally  liable  to  the 
plaintiff  for  the  injuries  suffered.  But  in 
Sallinger  v.  Smith  (Mass.)   78  N.  E.  (79,  it 

was  held  that  the  plaintiff  oould  not  recover 
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County,  71  Mich.  638,  39  N.  W.  742;  Plum- 
mer  v.  Kennedy,  72  Mich.  295,  40  N.  W. 
433;  Moss  t.  Cummings,  44  Midi.  359,  6 
N.  W.  843;  Hersey  y.  Chapin,  162  Mass. 
176,  38  N.  E.  442;  Aaron  t.  Broiles,  64 
Tex.  316,  53   Am.  Rep.  764. 

Where  a  duty  that  is  purely  ministerial 
is  violated  or  negligently  performed  by  a 
public  officer,  the  party  injured  thereby  may 
have  redress  by  action. 

Rochester  White  Lead  Co.  v.  Rochester, 


3  N.  Y.  463,  63  Am.  Dec.  316;  State  ▼. 
Ruth,  9  S.  D.  84,  68  N.  W.  189;  Brown  ▼. 
Lester,  13  Smedes  &.  M.  392;  Bennett  ▼. 
Whitney,  94  N.  Y.  302;  Vose  ▼.  Reed,  54 
N.  Y.  657. 

The  board  of  health  and  the  health  of- 
ficer were  acting  as  ministerial  officers  in 
this  matter. 

Mechem,  Pub.  Off.  §  643;  McCord  ▼.  High, 
24  Iowa,  336;  Wilson  ▼.  Marsh,  34  Vt. 
362;    Beers    t.    Board   of   Health,    35    La. 


damages  from  the  defendants,  who,  as  mem- 
bers of  the  board  of  health,  had  quaran- 
tined the  plaintifTs  house  upon  finding, 
therein  a  case  of  smallpox,  and  afterwards 
used  the  house  for  a  smallpox  hospital, 
where  the  plaintiff,  some  time  after  the 
quarantine  was  established,  had  executed  a 
lease  of  the  premises  to  defendants,  and  con- 
tinued to  accept  rent  from  them  after  the 
expiration  of  the  lease. 

In  Beers  v.  Board  of  Health,  35  La.  Ann. 
1132,  48  Am.  B«p.  266,  under  the  law  per- 
mitting the  health  officers  to  fumigate  ves- 
sels from  ports  in  which  yellow  fever  usual- 
ly prevails,  it  was  held  that  the  president  of 
the  board  of  health  was  personally  liable  for 
injuries  to  the  cargo,  where  he,  upon  his  own 
responsibility,  ordered  the  fumigation  of  a 
ship  from  a  port  where  yellow  fever  never 
prevailed,  and  where  there  was,  at  the  time 
the  vessel  sailed,  but  one  case,  and  this  was 
brought  from  elsewhere. 

Generally,  health  officers,  if  they  are  act-, 
ing  in  good  faith,  are  not  held  personally 
liable  for  errors  of  judgment  where  they  are 
afforded  some  discretion,  either  implied  or 
express,  by  the  statutj^  under  which  they 
are  acting.  Thus,  in  Kajrmond  v.  Fish,  51 
Conn.  80,  60  Am.  Rep.  3,  where  the  statute 
provided  that  the  board  of  health  in  every 
town  had  the  power,  and  it  was  their  duty, 
"to  examine  into  all  nuisances  and  sources 
of  filth;  .  .  .  and  oause  to  be  removed 
all  filth  found  within  the  town  which,  in 
their  judgment,  shall  endanger  the  health 
of  the  inhabitants," — it  was  held  that  mem- 
bers of  the  board  of  health  were  not  per- 
sonally liable  where  in  good  faith  they  caused 
the  remoVal  of  brush  placed  in  a  stream 
for  the  purpose  of  breeding  oysters,  which 
they  believed  to  be  the  cause  of  a  prevalent 
malignant  disease)  and  which  was  removed 
with  as  little  destruction  to  the  oyster  beds 
as  possible.  And  in  Seavey  v.  Preble,  64 
Me.  120,  it  was  held  that,  where  the  law  re- 
quires the  use  of  all  possible  care  to  prevent 
toe  spread  of  contagious  diseases,  the  owner 
of  a  building  could  not  recover  damages 
from  the  health  officer  who  ordered  the  pa- 
per removed  from  the  wall  of  the  room  in 
which  a  smallpox  patient  had  been  confined, 
although,  from  the  expert  testimony,  the 
necessity  of  such  removal  was  not  clear. 
And  in  Whidden  v.  Cheever,  69  N.  H.  142, 
76  Am.  St.  Rep.  154,  44  Atl.  908,  under  a 
statute  which  piovided  that  the  health  of- 
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ficer  might  remove  any  person  infected  with 
smallpox  to  some  suitable  house  provided 
by  him  for  that  purpose,  if  it  oould  be 
done  without  injuring  the  life  of  the  pa- 
tient, it  was  held  that  the  health  officer  was 
not  liable  for  damages  to  the  owner  of  a 
house,  an  inmate  of  which  had  contracted 
smallpox,  for  refusing  to  remove  such  in- 
mate and  for  quarantining  the  other  in- 
mates thereof;  and  that  it  would  be  pre- 
sumed that  his  refusal  to  remove  the  inmate 
was  based  upon  the  ground  that  he  believed 
it  dangerous  to  the  patient  so  to  do.  And 
in  Compagnie  Francaise  de  Nav.  v.  State 
Bd.  of  Health,  61  La.  Ann.  646,  6«  L.R.A. 
795,  72  Am.  St.  Rep.  458,  25  So.  691,  where 
the  law  provided  that  the  state  board  of 
health  could,  at  its  discretion,  prohibit  the 
introduction  to  any  infected  district  of  the 
state  of  any  person  when,  in  its  judgment, 
the  introduction  of  such  person  would  in- 
crease the  prevalence  of  disease,  it  was 
held  that  the  members  Of  the  state  board 
were  not  personally  liable  for  detaining  in 
quarantine  a  vessel,  where  a  contagious  dis- 
ease was  prevalent  at  the  port  where  the 
vessel  w,as  to  land. 

In  Aaion  v.  Broiler  64  Tex.  316,  63  Am. 
Rep.  764,  it  was  held  that  it  was  improper  to 
charge  the  jury  that  the  defendants  (mem- 
bers of  tne  local  board  of  health)  would  not 
be  liable  for  any  injury  resulting  to  plain- 
tiff's wife  and  child  from  the  want  of  care 
after  they  reached  the  hospital  or  tent 
where  they,  while  suffering  from  smallpox, 
were  removed  by  the  order  of  the  defend- 
ants. 

In  McKenzie  v.  Royal  Dairy,  35  Wash. 
390,  77  Pac.  680,  it  was  held  that  a  coin- 
plaint  in  an  action  for  damages,  which  al- 
leged that  the  state  dairy  commissioner 
caused  poisoned  milk  to  be  sold  to  the 
plaintiffs,  who  innocently  resold  it,  and  were 
thereupon  arrested  for  such  sale,  stated  a 
good  cause  of  action  agamst  the  dairy  oom- 
missioner. 

In  Forbes  v.  Board  of  Health,  28  Fla.  26, 
13  L.R.A.  549,  9  So.  862,  it  was  held  that 
county  boards  of  health  were  corporate 
bodies,  invested  by  statute  with  functions 
of  a  public  nature,  to  be  exercised  for  the 
public  benefit,  and,  in  the  absence  of  such 
remedy  conferred  by  statute,  they  were  not 
liable  in  an  action  for  tort  for  damages  ia 
the  performance  of  an  offikiial  duty. 
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Ann-  1132,  48  Am.  R«p.  256;  Brown  v.  Mur- 
dock,  140  Mass.  314,  3  N.  E.  208;  Aaron 
V.  Broiles,  »upra. 

Mr.  N.  0.  Griswold,  for  defendants  in 
error: 

Public  officers  of  the  goTemment  in  tiie 
performance  of  public  functions  are  not  lia- 
ble to  third  persons  for  either  the  mis- 
feasance or  nonfesMance  of  their  official  sub- 
ordinates. 

Mechem,  Pub.  Off.  p.  789;  Pawlowski  ▼. 
Jenks,  115  Mich.  276,  73  N.  W.  238;  Am- 
perse  v.  Winslow,  76  Mich.  234,  42  N.  W. 
823;  Upjohn  t.  Board  of  Health,  46  Mich. 
648,  9  N.  W.  846;  Shipman  v.  State  Live 
Stock  Sanitaxy  Commission,  116  Mich.  488, 
73  N.  W.  817;  Wall  t.  Trumbull,  16  Mich. 
2S6. 

Montgomery,  J.,  delivered  the  opinion  of 
the  court: 

This  action  is  brought  by  plaintiff  against 
the  members  of  the  common  council  of  the 
city  of  Greenville,  who  are  e»  o^cto  mem- 
bers of  the  board  of  health,  joining  with 
them  the  health  officer.  Acting  under  the 
authority  of  §  4424,  Comp.  Laws,  as  amend- 
ed by  act  No.  7,  p.  6,  Pub.  Laws  1903,  the 
health  officer  quarantined  plaintiff  and  his 
wife,  botli  of  whom  were  afflicted  with  diph- 
theria, in  their  own  home.  Plaintiff  was 
attended  by  his  own  physician,  and  had 
some  money  in  the  house.  The  house  was 
supplied  with  groceries  from  a  neighboring 
grocery,  and  provisions  were  furnished  by 
some  of  the  neighbors  at  different  times. 
Plaintiff's  wife  was  up  and  about  the  house 
most  of  the  time^  but  for  about  one  week  of 
the  time  was  not  able  to  do  more  than 
drag  herself  to  the  door  and  take  in  pro- 
visions, and,  at  risk  of  taking  cold,  prepare 
food  fbr  herself  and  husband.  The  physi- 
cian was  in  attendance  twice  a  day.  It 
is  undoubted  that  the  plaintiff  suffered  from 
the  lack  of  proper  nursing.  The  circuit 
judge  directed  a  verdict  for  defendants,  «nd 
plaintiff  brings  error. 

The  action  is  based  upon  the  neglect  of  a 
statutory  duty,  and  calls  for  a  construction 
of  the  statute  cited.  The  section  in  question 
reads,  in  part,  as  follows:  "When  any  per- 
son coming  from  outside  the  county,  or  re- 
siding in  any  township,  city,  or  village 
within  this  state,  shall  be  infected,  or  shall 
lately  before  have  been  infected,  with  a 
dangerous  communicable  disease,  the  board 
of  health  of  the  township,  city,  or  village 
where  such  person  may  be  shall  make  effec- 
tual provisions  in  the  manner  in  which 
they  shall  judge  best  for  the  safety  of  the 
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inhabitants;  and  they  nuiy  remove  such 
sick  or  infected  person  to  a  separate  house 
if  it  can  be  done  without  danger  to  his 
health;  and  shall  provide  nurses  and  other 
assistance  and  necessaries,  which  siiall  be 
at  the  charge  of  the  person  himself,  his 
parei)ts,  or  other  persons  who  mi^  be  liable 
for  his  6-upport,  if  able."  The  question 
which  presents  itself  is  whether,  under  this 
statute,  the  board  is  bound  to  provide  a 
nurse  in  every  case  in  which  a  person  is 
quarantined,  or  whether,  on  the  other  hand, 
a  discretion  is  vested  in  the  board.  If  the 
statute  be  literally  construed,  it  might  be 
said  that  this  duty  was  not  only  positive, 
but  that  more  than  one  nurse  must  be  em- 
ployed as  the  phrase  is  used.  This  con- 
struction would  be  so  unreasonable  as  to 
suggest  that  it  should  not  be  adopted  ex- 
cept upon  necessity.  We  think  the  em- 
ployment of  the  phrase  "nurses"  in  the 
statute  indicates  a  legislative  intent  that 
the  board  should,  in  the  general  exercise  of 
its  powers,  under  this .  section,  employ 
nurses;  and  implies  a  discretion  as  to  num- 
ber ajid  occasion.  It  is  to  be  noted  that 
the  power  to  isolate  is  not  limited  to  those 
who  are  at  the  time  infected,  but  includes 
such  as  shall  lately  before  have  been  in- 
fected. It  is  hardly  conceivable  that  the 
legislative  intent  was  that  such  convales- 
cents should  be  supplied  with  nurses.  The 
reasonable  ccmstruction  is  that  which  gives 
authority  to  the  board  to  decide  upon  the 
necessity,  and  to  employ  such  nurses  as  tliey 
shall  deem  necessary.  The  duty  thus  re- 
posed in  the  board  is  a  quasi  judicial  power. 
The  neglect  of  such  a  duty  does  not  en- 
title a  party  injured  by  such  n^lect  to  an 
action,  so  long  as  the  officer  is  acting  with- 
in his  jurisdiction,  and  is  not  guilty  of  an 
invasion  of  private  rights,  and  is  not  acting 
from  corrupt  motives.  Mechem,  Pub.  Off.  §§ 
037,  639  et  seq.;  Amperse  v.  Winslow,  75 
Mich.  234,  42  N.  W.  823;  Pawlowski  v. 
Jenks,  116  Mich.  276,  73  N.  W.  238.  There 
is  no  charge  in  the  declaration  in  this  case 
that  the  defendants  aeted  from  corrupt  mo- 
tives. Upon  the  question  whether  an  in- 
quiry into  motives  is  open  in  cases  of  this 
character  there  is  a  diversity  of  opinion. 
For  a  discussion  of  the  subject,  see  Mechem 
on  Public  Officers,  {  640.  We  are  not  in 
this  case  called  upon  to  determine  which 
line  of  cases  should  be  followed,  as  the  de- 
fendants' motives  are  not  alleged  to  be 
corrupt. 

The  point  above  decided  determines  th« 
case. 

Judgment  afflrm^g^^^^^^^y 
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MINNESOTA    CANAL    &    POWER    COM- 
PANY, Appt., 

V. 

KOOCmCHINO  COMPANY  et  al.,  Respts. 

{—  Ifinn.  — ,  107  N.  W.  405.) 

Eminent  domain — legisUtire  authority. 

1.  On  appeal  from  an  order  dismissing 
a  ^tition  m  condemnation  proceedings  in 
vrliich  the  petitioner  seeks  to  take  private 
property  (1)  to  create  a  water  power  and  to 
construct,  create,  and  maintain  a  water- 
power  plant  to  (a)  supply  water  power  from 
the  wheels  thereof,  (b)  gen«rate  and  dis- 
tribute electricity  for  heat,  light,  and  power 
purposes,  and  (2)  to  construct  and  maintain 
canals  and  water  ways  on  which  to  operate 
canal  barges  and  l>e  otherwise  used  for  pur-. 
poses  of  navigation. — Held,  that  the  power 
of  eminent  domain  can  be  exercised  by  a  pri- 
vate individual  or  corporation  only  by  ex- 
press legislative  authority. 
jSftme — doubt. 

I  2.  In  proceedings  to  condemn  private 
property,  every  reasonable  doubt  as  to  the 
Authority  must  be  resolved  in  favor  of  the 
landowner. 

Same — ^interference  with  streams. 
I  3.  The  statutes  under  which  the  peti- 
tioner is  organized  do  not,  as  an  incident 
to  the  construction  of  a  canal  and  the  cre- 
ation of  a  water  power,  authorize  a  corpora- 
tion to  withdraw  and  divert  the  waters  from 
public  navigable  lakes  and  streams  to  such 
an  extent  as  to  interfere  with  present  or  fu- 
ture navigation,  and,  by  means  of  canals, 
carry  it  over  a  divide  and  discharge  it  into 
a  different  drainage  area,  thus  permanently 
withdrawing  it  from  its  natural  course. 
Same — mixed  purposes. 

4.  When  the  purposes  stated  in  the  peti- 
tion are .  part  public  and  part  private,  the 
'  right  to  proceed  must  be  denied. 
Same — "public  use"  defined. 

6.  A  use  is  not  public  unless,  under 
proper  regulations,  the  public  has  the  right 
to  resort  to  the  property  for  the  use  for 
.which  is  was  acquired,  independently  of 
the  will  or  ca^nice  of  the  corporation  in 
which  the  title  of  the  jHroperty  vests  upon 
condemnation. 
Same — generation  of  electricity. 

6.  The  generation  of  electricity  by 
water  power  for  distribution  and  sale  to  the 
general  public  on  equal  terms,  subject  to 
governmental  control,  is  a  public  enterprise; 
and  property  so  used  is  devoted  to  public 
u«e. 

Headnotes  by  Elliott,  J. 

Note. — The  question  whether  the  genera- 
tion of  electric  power  for  sale  to  the  public 
constitutes  a  public  use  for  which  the  pow- 
er of  eminent  domain  may  be  exercised  is 
discussed  in  the  note  to  2  IJKA.(N.S.) 
842. 
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Same — supplying — ^power. 

7.  But  the  creation  of  s  water  power 
and  *  water-power  plant  for  the  purpose 
of  "supplying  water  power  from  the  wheels 
thereof  to  the  public  is  a  private  enter- 
prise, in  aid  of  which  the  power  of  em- 
inent domain  cannot  be  exercised.  The  na- 
ture of  water  oower  Is  such  that,  under 
such  conditions,  it  cannot  be  used  by  the 
public  to  such  an  extent  as  to  make  th» 
use  a  public  use. 

(Start,  Ch.  J.,  and  Lewis,  J.,  dissent.) 

(Afareh  30,  1906.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Dtstriot  Court  for  Itasca  County, 
and  from  an  order  denying  a  motion  for  new 
trial,  in  a  proceeding  brought  to  condemn 
land  in  aid  of  the  construction  of  eertain 
canals  and  a  water-power  plant.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  0.  H.  Simonds,  Durme^t  &  Hoore^ 
and  Baldwin,  Dancer,  &  Baldwin,  for  appel- 
lant: 

The  uses  for  which  petitioner  seeks  th* 
aid  of  condemnation  are  public. 

Dill.  Mun.  Corp.  4th  ed.  {  600,  n>.  708, 
704;  United  States  v.  Gettysburg  Electric 
R.  Co.  160  U.  8.  680,-  40  L.  ed.  580,  16  Sup. 
Ct.  Rep.  427;  Bankhead  ▼.  Brown,  25  Iowa, 
640;  Welton  ▼.  Dickson,  38  Neb.  787,  28 
L.R.,A.  496,  41  Am.  St.  Rep.  771,  67  N.  W. 
669. 

The  following  have  been  held  to  be  at* 
feoted  with  a  puUio  use: 

A  milldam. 

Miller  v.  Troost,  14  Minn.  365,  Gil.  282. 

A  boom. 

Cotton  V.  Afiseissippi  &  R.  River  Boom  Co. 
22  Minn.  372. 

A  grain  elevator. 

Stewiu^  y.  Great  Northern  R.  Co.  (Re 
Stewart)  66  Minn.  617,  33  LJUL  427,  68 
N.  W.  208. 

Electric  light. 

Owensboro  Electrie  Co.  ▼.  Sldebrand,  19 
Ky.  L.  Rep.  983,  42  S.  W.  361;  Cincinnati, 
H.  &  D.  R.  Co.  V.  Bowling  Green,  67  Ohio 
St.  336,  41  L.  R.  A.  422,  49  N.  E.  121. 

Electric  power. 

HolUster  ▼.  State,  9  Idaho,  8,  71  Paa  64L 

Mining. 

Overman  Silver  Min.  Co.  t.  Corcoran.  16 
Nev.  147. 

A  ditch  to  conduct  water  for  hydrauUs 
mining. 

Hand  Gold  Min.  Co.  t.  Parker,  69  Ga.  419. 

Transporting  and  supplying  natural  gaa. 

Johnston's  Appeal,  4  Sadler  (Pa.)  215,  7 
AtL  167;  Bloomfield  &  R.  Natural  Gaslight 
Co.  V.  Richardson,  63  Barb.  437.  i 

Water  for  municipal  purposea.!)OQLC 
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Minneapolis  Mill  Co.  ▼.  Water  Comn.  56 
Minn.  485,  68  N.  W.  88. 

Public  market. 

Re  Cooper,  28  Hun,  S16. 

Patitioner'g  works  are  works  of  internal 
improvement. 

Rippe  T.  Becker,  66  Minn.  117,  22  L.R.A. 
857,  57  N.  W.  331;  Northwestern  Teleph. 
Exch.  Co.  V.  Chicago,  M.  &  St.  P.  R.  Co. 
76  Minn.  346,  79  N.  W.  316. 

The  right  to  take  or  damage  land  in- 
cludes the  right  to  do  it  by  taking  the 
water  which  is  part  and  parcel  of  the  land. 
-  Hanford  v.  St.  Paul  A  D.  R.  Co.  43  Minn. 
104,  7  L.R.A.  722,  44  N.  W.  1144j  Bigelow 
▼.  Draper,  6  N.  D.  162,  69  N.  W.  570;  St. 
Helena  Water  Co.  v.  Forbes,  62  Cal.  183,  45 
Am.  Rep.  659;  Baltimore  &  P.  R.  Co.  t. 
Magruder,  34  Md.  86,  6  Am.  Rep.  310. 

In  public  waters  there  is  no  property 
right. 

Perkins  County  v.  Graff,  52  C.  C  A.  243, 
114  Fed.  446;  Union  Mill  &  Min.  Co.  v.  Per- 
ris,  2  Sawy.  176,  Fed.  Cas.  No.  14,371;  Lux 
y.  Eaggin,  69  Cal.  255,  10  Pac.  753;  Auburn 
▼.  Union  Water  Power  Co.  90  Me.  576,  88 
L.R.A.  188,  38  Atl.  561;  Red  River  Roller 
Mills  y.  Wright,  30  Minn.  240,  44  Am.  Rep. 
194,  15  N.  W.  167;  Pinney  y.  Luce,  44  Minn. 
369,  46  N.  W.  561;  Sanborn  v.  People's  Ice 
Co.  82  Minn.  51,  51  L.R.A.  829,  83  Am.  St. 
Rep.  401,  84  N.  W.  641;  Minnesota  Loan  & 
T.  Co.  V.  St.  Anthony  Falls  Water  Power 
Co.  82  Minn.  506,  86  N.  W.  620. 

The  public  right  must  be  vindicated  by 
the  public  authorities. 

Ft.  Plain  Bridge  Co.  v.  Smith,  30  N.  Y. 
44;  Gilbert  Elev.  R.  Co.  v.  Kobbe,  70  N.  Y. 
375;  Chambers  v.  St.  Louis,  29  Mo.  543; 
Crolley  v.  Minneapolis  &  St.  L.  R.  Co".  30 
Minn.  541,  16  N.  W.  422;  Re  St.  Paul  ft  N. 
P.  R.  Co.  34  Minn.  227,  26  N.  W.  345;  Ket- 
tle River  R.  Co.  v.  Eastern  R.  Co.  41  Minn. 
462,  6  L.R.A.  111,  43  N.  W.  469. 

Messrs.  C.  J.  Rockwood  and  F.  F.  Price 
for  respondents. 

Messrs.  Washburn,  Bailey,  &  Mitchell, 
for  Great  Northern  Power  Company: 

Lighting  companies  may  exercise  the 
power  of  eminent  domain. 

Lewis,  Em.  Dom.  §  13Ia;  Owensboro 
Electric  Co.  v.  Hildebrand,  19  Ky.  L.  Rep. 
983,  42  S.  W.  351;  Cincinnati,  H.  &  D.  R. 
Co.  y.  Bowling  Green,  67  Ohio  St.  336,  41 
L.R.A.  422,  49  N.  E.  121;  State  ex  rel.  Can- 
ton V.  Allen,  178  Mo.  655,  77  S.  W.  868; 
Levis  y.  Newton,  76  Fed.  884;  State  ex  pel. 
St.  Louis  Underground  Service  Co.  v.  Mur- 
phy, 134  Mo.  548,  34  L.R.A.  369,  56  Am.  St. 
Rep.  515,  81  S.  W.  784,  34  S.  W.  61,  35  S. 
W.  1132;  State  ex  rel.  National  Subway 
Oo.  v.  St.  Louis,  146  Mo.  565,  42  L.R.A.  113, 
46  S.  W.  981;  Bloomfleld  &  R.  Natural  Gas- 
light Co.  y.  Richardson,  63  Barb.  437;  State 
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ex  rel.  Atty.  Gen.  v.  Toledo,  48  Ohio  St. 
112,  11  LJI.A.  729,  26  N.  E.  1061;  Opfaiion 
Of  Justices,  150  Maas.  592,  8  L.R.A.  487,  24 
N.  E.  1084;  Consumers'  Gas  Trust  Co.  y. 
Hariess,  131  Ind.  446;  15  L.R.A.  505,  29  N. 
E.  1062;  Carothers  v.  Philadelphia  Co.  118 
Pa.  468,  12  Atl.  314;  Johnston's  Appeal,  4 
Sadler  (Pa.)  215,  7  Atl.  167;  Pittsburgh's 
Appeal,  116  Pa.  4,  7  Atl.  778;  Sterling's 
Appeal,  111  Pa.  35,  56  Am.  Rep.  246,  2  Atl. 
105;  McGregor  V.  Equitable  Gas  Co.  139  Pa. 
230,  21  Atl.  13;  State  ex  rel.  Corwin  v.  In- 
diana &  O.  Oil,  Gas,  &  Min.  Co.  120  Ind. 
675,  6  L.R.A.  579,  2  Inters.  Com.  Rep.  758, 
22  N.  E.  778;  Kincaid  v.  Indianapolis  Nat- 
ural Gas  Co.  124  Ind.  577,  8  L.R.A.  602,  19 
Am.  St.  Rep.  113,  24  N.  E.  1066;  State  ex 
rel.  Wood  v.  Consumers'  Gas  Trust  Co.  157 
Ind.  845,  55  L.R.A.  245,  61  N.  E.  674;  La 
Harpe  v.  Elm  Twp.  Gaslight,  Fuel,  &  Power 
Co.  69  Kan.  97,  76  Pac.  448;  Fallsburg 
Poww  &  Mfg.  Co.  y.  Alexander,  101  Va.  98, 
61  LJLA.  129,  99  Am.  St.  Rep.  855,  43  S.  E. 
194;  Hollister  v.  SUte,  9  Idaho,  8,  71  Pac 
541;  Salt  Lake  City  v.  Salt  Lake  City 
Water  ft  Electric  Power  Co.  24  Utah,  249, 
61  L.R.A.  648,  67  Pac.  672;  Denver  Power 
ft  Irrig.  Co.  v.  Denver  ft  R.  G.  R.  Co.  (Den- 
ver Power  ft  Irrig.  Oo.  v.  Colorado  ft  S.  R. 
Co.)  30  Colo.  204,  60  L.R.A.  383,  69  Pac.  568; 
Rockingham  County  Light  ft  P.  Co.  v. 
Hobbs,  72  N.  H.  531,  66  L.R.A.  581,  58  Atl. 
46;  Brown  v.  Gerald,  100  Me.  851,  70  L.R.A. 
472,  61  Atl.  785. 

Messrs.  H.  J.  Grannis  and  J.  V.  Searles, 
for  St.  Croix  Lumber  Comi>any: 

Any  legislation  attempting  to  confer  the 
right  permanently  to  divert  navigable 
waters  from  one  watershed  to  another,  or 
to  impair  or  destroy  a  navigable  lake  or 
stream,  would  be  invalid. 

Pewaukee  v.  Savoy,  108  Wis.  271,  60 
L.RA.  836,  74  Am.  St.  Rep.  859,  79  N.  W. 
436;  Willow  River  Club  v.  Wade,  100  Wis. 
101,  42  LR.A.  305,  76  N.  W.  273;  Priewe  v. 
Wisconsin  State  Land  ft  Improv.  Co.  03 
Wis.  634,  33  LR.A.  646,  67  N.  W.  918;  Illi- 
nois C.  R.  Co.  v.  Illinois,  146  U.  S.  887,  36 
L.  ed.  1018,  13  Sup.  a.  Rep.  110. 

Streams  capable  of  floating  to  market  the 
products  of  the  soil  along  their  banks  are 
navigable,  and  are  puUic  highways. 

•Famham,  Waters,  p.  121 ;  Castner  y.  The 
Dr.  Franklin,  1  Minn.  73,  Gil.  51;  Schur- 
meier  v.  St.  Paul  ft  P.  R.  Co.  10  Minn.  82, 
88  Am.  Dec  59,  Gil.  59,  7  Wall.  272,  19  L. 
ed.  74;  Swanson  v.  Mississippi  ft  R.  River 
Boom  Co.  42  Minn.  632,  7  LJt.A.  673,  44 
N.  W.  986;  St.  Paul,  S.  A  T.  F.  R.  Co.  v. 
First  Div.  St.  Paul  ft  P.  R.  Oo.  26  Minn. 
31,  49  N.  W.  303;  Willow  River  Club  v. 
Wade,  100  Wis.  86,  42  L.R.A.  305,  76  N.  W. 
273;  Davis  v.  Winslow,  51  Me.  264.  81  Am. 
Dec  593;  Lewis  r.  Coffee  County,  77  Ala. 
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190,  64  Am.  B«p.  S5;  Hutton  y.  Webb,  124 
N.  C.  749,  69  LJLA.  33,  33  S.  E.  169;  The 
Montello  (United  States  t.  The  Montello) 
20  Wall.  430,  22  L.  ed.  391;  Moore  v.  San- 
borne,  2  Mich.  519,  59  Am.  Dec.  209;  Brown 
V.  Ohadboume,  31  Me.  9,  50  Am.  Dec  641; 
People  ex  rel.  Loomis  ▼.  Canal  Appraisers, 
33  N.  Y.  461;  Morgan  v.  King,  35  N.  Y.  459, 
91  Am.  Dec.  68;  Flanagan  y.  Philadelphia, 
42  Pa.  219;  Monongahela  Bridge  Co.  y.  Kirk, 
46  Pa.  112,  84  Am.  Dee.  627;  Cox  v.  State, 
3  Blatchf.  193;  Hogg  y.  Zanesyille  Canal 
&  Mfg.  Co.  6  Ohio,  410;  Hickok  y. 
Hine,  23  Ohio  St.  627,  13  Am.  Rep.  266; 
Jolly  y.  Terre  Haute  Draw  Bridge  Co.  6 
McLean,  237,  Fed.  Cas.  No.  7,441;  Rowe  v. 
Granite  Bri^  Corp.  21  Pick.  346;  Illinois 
Riyer  Packet  Co.  y.  Peoria  Bridge  Co.  38 
111.  467;  Harrington  y.  Edwarda,  17  Wis. 
687,  84  Am.  Dec.  768;  Escanaba  &  L.  M. 
Transp.  Co.  y.  Chicago,  107  U.  S.  878-682, 
27  L.  ed.  442-444,  2  Sup.  Ct.  Rep.  185; 
Rhodes  y.  Otis,  33  Ala.  678,  73  Am.  Dec. 
439;  Whisler  y.  Wilkinson,  22  Wis.  672; 
Wadsworth  y.  Smith,  11  Me.  278,  26  Am. 
Dec.  626;  Treat  y.  Lord,  42  Me.  562,  66  Am. 
Dec.  298;  Thunder  Bay  River  Boom.  Co.  y. 
Speechly,  31  Mich.  336,  18  Am.  Rep.  184. 

The  power  of  eminent  domain  cannot  be 
exercised  in  Minnesota  so  as  to  diyert 
waters  from  the  Birch  lake  basin  to  the  in- 
jury of  riparian  owners  in  the  Proyince  of 
Ontario. 

Pine  y.  New  York,  50  a  C  A.  146,  118 
Fed.  98;  Holyoke  Water  Power  Co.  y.  Con- 
necticut Riyer  Co.  20  Fed.  71;  Holyoke 
Water  Power  Co.  y.  Connecticut  Riyer  Co. 
62  Conn.  670;  1  Famham,  Waters,  f  0. 

Elliott,  J.,  deliyered  the  opinion  of  the 
court: 

This  appeal  inyolyes  the  right  of  the  ap- 
pellant to  condemn  certain  land  situated 
on  the  Rainy  river  near  Koochiching  falls 
in  Itasca  county  in  aid  of  the  construction 
of  certain  canals  and  the  creation  of  a 
water-power  plant  at  West  Dnluth.  Upon 
this  record  we  are  required  to  determine 
whether  the  trial  court  was  right  in  refus- 
ing to  grant  the  prayer  of  the  petition  upon 
the  facts  as  found.  The  petitioner  states 
that  it  "does  not  desire  to  take,  acquire,  or 
possess  any  of  said  lands  hereinafter  -de- 
scribed, nor  to  erect,  maintain,  and  oper- 
ate any  of  its  works  upon  the  same;  but  it 
desires  and  has  determined  to  divert  the 
waters  of  Birch  lake  and  its  tributaries,  . 
.  .  and  thus  prevent  the  waters  thereof 
so  diverted  from  flowing  in  said  boundary 
lake  and  streams  and  through  said  Prov- 
ince of  Ontario  in  Canada  over  and  along 
said  lands,  and  to  that  extent  only  to 
take  and  injuriously  affect  said  lands  and 
any  property  and  estate  therein."  The 
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petitioner  is  a  corporation  otganized  under 
chapter  34,  Gen.  Stat.  1894,  for  the  pur- 
poses set  forth  with  great  prolixity  and 
some  lack  of  clearness  in  its  articles  of  in- 
corporation. Without  quoting  the  state- 
ment of  the  general  nature  of  its  business, 
which  is  set  out  in  full  in  the  findings  of 
the  trial  court,  it  is  sufficient  to  say  that 
it  is  comprehensive  enough  to  cover  the  en- 
terprise in  aid  of  which  it  seeks  to  acquire 
the  defendants'  property.  In  the  petition 
and  findings  of  the  court  it  is  said  that  the 
"petitioner  has  undertaken  to  create  a  water 
power,  and  to  construct,  create,  and  main- 
tain a  water-power  plant  at  West  Duluth, 
Minnesota,  to  supply  water  power  from  the 
wheels  thereof,  and  also  by  the  use  of  said 
power  to  generate  and  distribute  electridty 
for  heat,  light,  and  power  purposes;  and  to 
construct  and  maintain  a  canal  or  canals 
or  water  ways,  from  Birch  lake  to  Embar- 
rass river  and  through  the  Embarrass  river 
to  the  St.  Louis  river  and  from  the  St. 
Louis  river  at  tl>6  point  stated  in  the  said 
petition  to  West  Duluth,  on  which  to  oper- 
ate canal  barges  for  the  transportation  of 
various  commodities,  and  to  float,  raft,  run, 
drive,  and  boom  logs  and  timber." 

A  careful  study  of  the  petition  convinces 
us  that  the  primary  object  of  the  enter- 
prise is  the  creation  of  the  water-power 
plant,  and  that  the  canal  is  merely  in  aid 
thereof,  although,  incidentally,  it  may  be 
used  for  purposes  of  navigation.  The  en- 
terprise, as  described  in  detail,  provides  for 
the  taking  of  water  in  large  quantities  from 
navigable  streams  and  public  lakes,  carrying 
it  by  means  of  canals  over  the  divide  which 
separates  different  water  courses,  and  thus 
permanently  diverting  it  from  its  natural 
course.  The  waters  of  the  Birdi  lake  drain- 
age area  of  1,103  sqjiare  miles  flow  natu- 
rally north  through  the  Birch  river,  the 
Kawishiwa  rivers.  White  Iron  lake,  Fall 
lake,  Newton  lake,  and  the  streams  con- 
necting them  into  Baaswood  lake,  which 
is  one  of  the  boimdary  waters  between  Can- 
ada and  the  United  States.  Thence  it 
passes  through  certain  waters  on  the  bound- 
ary and  through  Canadian  territory  for 
about  26  miles  into  other  boundary  waters 
between  the  two  countries,  including  Rainy 
river,  to  the  Lake  of  the  Woods.  The  ap- 
pellant's enterprise  contemplates  the  build- 
ing of  dams  across  the  outlet  of  Birch  lake 
and  the  Kawishiwa  rivers  in  such  a  way 
as  to  make  Birch  lake  a  storage  reservoir 
in  which  to  store  the  surplus  waters  of  its 
drainage  area.  It  then  proposes  to  cut  a 
canal  from  Birch  lake  into  the  Embarrass 
river,  and  thus  make  a  water  communica- 
tion between  Birch  lake  and  the  St.  Louia 
river.  Another  canal  is  to  be  cut  from  a 
point  on  the  St.  Louie  river  about  76  miles 
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below  th«  point  where  the  Embarrass  river 
empties  into  it,  to  the  St.  Louis  bay  near 
Duluth.  A  dam  at  the  head  of  the  upper 
canal  at  Birch  lake  and  a  gate  at  the  head 
of  the  lower  canal  at  the  St.  Louis  r^ver 
will  regulate  the  flow  of  the  waters  in  the 
canals  in  such  manner  as  to  let  600  cubic 
feet  of  water  per  second  flow  through  the 
upper  canal  into  the  St.  Louis  river  and  a 
somewhat  smaller  amount  tnrough  the 
lower  canal  from  the  St.  Louis  river  into 
the  St.  Louis  bay. 

Biroh  lake  and  the  streams  which  flow 
into  it,  the  North  and  South  Kawishiwa 
rivers.  White  Lron  lake.  Farm  lake,  Newton 
lake,  and  the  waters  connecting  the  same, 
lie  wholly  within  the  state  of  Minnesota. 
Each  of  these  lakes  is  capable  of  floating 
small  steamboats  and  tugs,  and  being  used 
for  the  transportation  of  logs  and  other 
commodities.  The  streams  connecting  the 
lakes  are  not  capable  of  being  used  by  boats 
or  transporting  merchandise,  becanse  be- 
tween each  of  the  lakes  there  are  rapids 
over  which  boats  cannot  pass.  In  times  of 
high  water  logs  or  timbers  pass  down  over 
these  rapids,  but  in  ordinary  and  low  stages 
of  water  they  cannot  pass  over  the  rapids 
without  the  aid  of  the  head  fui;pi8hed  by 
dams  above  the  rapids.  None  of  these 
waters  within  the  state  have  ever  been  used 
for  any  navigation  or  commerce  except  the 
floating  and  flowing  of  logs  and  timber, 
which  have  been.towed  across  the  lakes  and 
then  sent  down  over  the  connecting  streams 
and  over  the  rapids  ordinarily  by  the  use 
of  dam*.  A  considerable  commerce  has  been 
carried  on  over  Birch  lake  and  Birch  river, 
and  two  dams  have  been  constructed  to  aid 
in  driving  logs,  one  at  the  outlet  of  Birch 
lake,  called  a  "clerking"  or  "sluicing"  dam, 
and  one  at  the  foot  of  the  river,  near  Fall 
lake,  called  the  "roU  dam."  The  latter  was 
constructed  for  the  purpose  of  preventing 
the  logs  from  being  bruised  and  jammed  in 
making  the  descent  of  the  steep  rapids  at 
that  point.  Steamboats  have  been  used  for 
towing  logs  on  Birch  lake.  White  Iron  lake. 
Garden  lake>  and  Fall  lake.  Steamboats 
have  been  also  in  regular  use  for  the  past 
ten  years  for  general  commerce  upon  cer- 
tain of  the  botmdary  lakes  and  rivers  which 
form  a  part  of  the  chain  of  waters  involved 
herein. 

The  minimum  flow  of  water  from  Birch 
lake  to  the  Boiwishiwa  rivers  at  any  time 
in  the  course  of  the  year  is  about  210  cubic 
feet  per  second,,  and  the  average  flow  in  the 
course  of  the  year  is  980  cubic  feet  per  sec- 
ond. The  area  of  the  watershed  from  which 
the  appellant's  enterprise  would  impound 
its  waters  is  6  per  cent  of  the  area  of  the 
watershed  tributary  to  Koochiching  falls. 
The  trial  court  finds  tiiat  it  is  impossible 
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to  determine,  except  by  the  actual  opera- 
tion of  the  appellant's  works,  to  what  ex- 
tent the  diversion  or  withholding  of  600 
cubic  feet  p«'  second  of  the  waters  from 
the  Birch  lake  area  would  lower  the  level 
of  the  waters  throughout  the  chain  of  lakes 
and  rivers  referred  to.  Up  to  the  present 
time,  no  foreign  or  interstate  commerce  of 
any  kind  has  been  carried  on  over  the 
waters  referred  to,  which  lie  wholly  within 
the  state  of  Minnesota.  The  country  be- 
tween Rainy  lake  and  Birch  lake  is  for  the 
most  part  new  and  unsettled;  bat  there  has 
been  sufficient  travel  along  the  water  way 
by  rowboat  and  canoe  to  create  and  keep 
well-beaten  portages  along  the  different 
rapids.  The  respondent  Backus  and  his  as- 
sociates own  land  on  both  aides  of  the  Rainy 
river,  and  contemplate  the  construction  of 
a  dam  and  mills  at  Koochiching  falls  for 
the  manufacture  of  paper,  which  enterprise 
contemplates  the  use  of  the  water  oourse 
for  the  transportation  of  the  wood  from 
the  Birch  lake  country  to  the  Koochiching 
falls. 

As  stated  above,  the  appellant  proposes  to 
take  the  respondents'  land  in  tJie  manner 
stated  for  the  following  purposes:  (1)  To 
create  a  water  power  and  to  construct,  cre- 
ate, and  maintain  a  water-power  plant  at 
West  Duluth  by  which  to  (a)  supply  water 
power  from  the  wheels  thereof  and  (b)  gen- 
erate and  distribute  electricity  for  light, 
beat,  and  power  purposes;  (2)  to  construct 
and  maintain  a  canal,  canals,  or  water  ways 
on  which  to  operate  canal  barges  and  to  be 
otherwise  used  frar  purposes  of  navigation. 
The  trial  court  found  that  "said  canals  and 
water  ways,  and  the  said  water  and  water 
power,  and  the  said  electricity  are  to  be 
for  the  use  of  all  municipalities,  corpora- 
tions, and  persons  who  shall  desire  to  nsei 
the  sajns,  and  to  be  fqrnished  by  the  peti- 
tioner as  demands  may  develop  to  all  such 
municipalities,  corporations,  and  persons." 
The  respondents  contend  that  there  is  no 
statutory  authority  for  the  appellant's  en- 
terprise, and  also  that  the  uses  to  which  it 
proposes  to  put  the  property  are,  at  least 
in  part,  private  uses.  The  trial  court  re- 
fused to  grant  the  petition,  because  "the 
purposes  for  which  the  petitioning  corpora- 
tion is  organized,  and  for  whidi  it  seeks  to 
condemn  the  lands  and  rights  sought  to  be 
condemned  .  .  .  are  not  all  public  uses, 
but  private  uses  are'  Involved  in  and  possi- 
ble thereunder." 

The  appellant  oannot  exercise  the  power 
of  eminent  domain,  unless  it  is  able  to  show 
legislative  authority  to  do  what  it  is  seek- 
ing to  do.  The  power  must  be  clearly 
granted,  and  every  presumption  is  in  fa- 
vor of  the  individual  landowner.  As  said 
by  Chief  Justice  Staxt  in  Minneapolis  &  St. 
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L.  R.  Co.  T.  NicoHn,  76  Minn.  302,  79  N.  W. 
304:  "Authority  for  the  petitioner  to  take 
land  by  condemnation  for  the  purpose  in 
question  must  be  found,  if  at  all,  in  the 
statute.  If  it  is  doubtful  whether  the  stat- 
ute confers  the  authority,  the  doubt  must 
be  resolved  against  the  petitioner,  no  mat- 
ter what  the  necessity  of  the  case  may  be; 
for  it  is  attempting  to  exercise  one  of  the 
highest  prerogatives  a  sovereign  can  dele- 
gate to  a  subject."  Milwaukee  &  St.  P.  R. 
Co.  y.  Faribault,  23  Minn.  167;  Fletcher  t. 
Chicago,  St.  P.  M.  &  O.  R.  Co.  67  Minn.  330, 
69  N.  W.  1086;  Western  U.  Tel^.  Co.  ▼. 
Pennsylvania  R.  Co.  120  Fed.  862;  Holyoke 
Water-Power  Co.  v.  Lymam,  16  Wall.  500,  21 
li.  ed.  133.  To  doubt  in  such  a  case  is  to 
4eny.  New  Jersey  Zinc  &  L  Co.  ▼.  Morris, 
Canal  ft  Bkg.  Co.  44  N.  J.  Eq.  398,  1  LJI.A. 
133,  15  AtL  227.  This  rule  is  more  than  a 
mere  aggregation  of  words.  Enterprises 
which  tend  to  develop  the  resources  of  the 
state  should  be  encouraged;  but  it  is  only 
with  the  express  authority  of  the  legisla- 
ture that  the  promoters  can  be  permitted  to 
apply  the  property  of  the  ueople  to  the  ad- 
vancement of  their  enterptise.  As  well  said 
by  Mr.  Justice  Brewer  in  McElroy  v.  Kan- 
sas CSty,  21  Fed.  267;  "In  these  days  of 
enormous  property  aggregation,  wliere  the 
power  of  eminent  domain  is  pressed  to  such 
an  extent,  and  where  the  urgency  of  so- 
called  public  improvements  rests  a3  a  con- 
stant menace  upon  the  sacredness  of  pri- 
vate property,  no  duty  is  more  imperative 
than  that  of  the  strict  enforcement  of  those 
constitutional  provisions  intended  to  pro- 
tect every  man  in  the  possession  of  his  own." 
The  Constitution  provides  that  "private 
property  shall  not  be  taken,  destroyed,  oi 
damaged  for  public  use  without  just  com- 
pensation therefor,  first  paid  or  secured." 
[Art.  I,  {  13.]  The  inevitable  inference 
from  this  prohibition  is  that  private  prop- 
erty shall  not,  under  any  circumstances,  be 
taken  for  private  use  without  the  consent 
of  the  owner.  Even  the  sovereign  power  of 
the  state  cannot  take  private  property  for 
public  use  without  first  making  full  and 
adequate  compensation  therefor.  As  said 
by  Judge  Sanborn  in  Dodge  v.  Mission  Twp. 
54  I..R.A.  242,  46  C  0.  A.  661,  107  Fed.  827: 
"A  legislative  act  which  tak«|,  or  imder- 
takes  to  authorize  the  taking  of,  private 
property  for  a  private  object,  either  by  tax- 
ation or  by  the  exercise  of  the  power  of 
eminent  domain,  or  by  any  other  means. 
Is  not  a  law;  but  an  arbitrary  decree 
whereby  the  property  of  one  citizen  may  be 
transferred  to  another.  Such  an  act  is  be- 
yond the  limits  of  the  powers  granted  by 
the  people  to  the  legislatures  of  the  states, 
and  is  without  legal  force  or  effect.  The 
legislative  power  of  taxation  and  power  of 
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eminent  domain  are  alike  limited  to  the 
exercise  thereof  for  public  objects,  and  they 
cannot  be  successfully  prostituted  for  pri- 
vate ptirposes."  But  every  citizen  holds 
his  property  subject  to  the  condition  that 
the  state  may,  in  proper  proceedings,  just 
compensation  being  first  paid  or  secured, 
take  it  for  public  uses.  The  sovereign  may 
exercise  this  power  directly,  as  when  land 
is  taken  for  a  fort,  or  a  public  building,  or 
it  may  delegate  it  to  individuals  or  private 
corporations  which  are  engaged  in  enter- 
prises of  a  public  nature.  When  thus  dele- 
gated the  power  is  always  clearly  defined 
and  subject  to  definite  restrictions  as  to 
the  manner  in  which,  and  the  purposes  for 
which,  it  may  be  exercised.  The  right  to 
take  the  private  property  of  »  citizen 
against  his  will  is  justifiable  only  on  grounds 
of  high  public  policy  and  on  the  theory  that, 
in  the  last  analysis,  all  property  is  held 
subject  to  the  public  use  when  necessary 
for  the  general  benefit.  It  can  be  exercised 
only  within  the  strict  terms  of  the  grant 
and  subject  to  the  constitutional  restric- 
tions. A  corporation  which  asserts  the 
right,  under  a  delegation  of  power  from  the 
state,  to  take  private  propoty  against  the 
will  of  ^he  owner,  must  show  affirmatively 
that  it  has  been  granted  the  power  for  the 
specific  purpose,  and  that  it  proposes  to  use 
the  property,  when  it  has  been  acquired,  for 
the  public  use,  and  not  for  private  benefit. 
Whether  a  certain  use  is  public  or  private 
is  a  judicial,  and  not  a  legislative,  question. 
Stewart  v.  Great  Northern  R.  Co.  (Re  Stew- 
art) 66  Minn.  516,  33  L.R.A.  427,^  N.  W. 
208;  Fairchild  v.  St.  Paul,  46  Minn.  540,  49 
N.  W.  326.  The  legislature  cannot  by  its 
mere  fiat  make  a  private  use  a  public  one. 
It  follows  that  a  statute  which  attempts  to 
authorize  the  condemnation  of  private  prop- 
erty for  other  than  a  public  use  is  void  with- 
out reference  to  any  legislative  declaration 
as  to  the  nature  of  the  use.  Re  Eureka 
Basin  Warehouse  &  Mfg.  Co.  06  N.  T.  42; 
Bodge  V.  Mission  Twp.  64  L.R.A  242,  46 
C.  0.  A.  661,  107  Fed.  827;  Oaytord  v.  Sani- 
tary District,  204  IlL  685,  63  L.R.A  682. 
98  Am.  St.  Rep.  236,  68  N.  E.  622;  Tyler  v. 
Beacher,  44  Vt.  048,  8  Am.  Rep.  398;  Allen 
V.  Jay,  60  Me.  124,  11  Am.  Rsp.  186.  As 
said  in  Lake  Eoen  Nav.  Reservoir  ft  Irrig. 
Co.  V.  Klein,  63  Kan.  484,  «5  Pac  684: 
"Courts  determine  what  is  a  public  use; 
legislatures,  when  the  power  of  eminent  do- 
main may  be  exercised  in  its  pnmiotion. 
Courts  may  not  interfere  to  limit  or  control 
the  discretion  of  the  law-making  power  as 
to  the  character,  quality,  method,  (»  extent 
of  the  exercise  of  the  power  of  eminent  do- 
main by  a  private  person  or  oorporation  ea- 
gaged  in  the  promotion  of  a  public  use, 
when  once  it  has  been  determined  that  mteik 
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use  ia  a  public  one."  Fletcher  t.  Peck,  6 
Crancb,  128,  3  L.  ed.  176. 

The  respondent  eameatly  contends  that 
the  trial  court  has  not  found  that  the  public 
interests  require  the  prosecution  of  the  ap- 
pellant's enterprise.  Section  2608,  Oen. 
Stat.  1894,  provide*  that  the  courts  shall 
hear  the  proofs  and  allegations  of  the  par- 
ties; and,  if  it  "shall  be  satisfied  that  the 
public  interests  require  the  prosecution  of 
such  enterprise,  and  that  the  lands  or  real 
estate  proposed  to  be  taken  are  required 
and  neoessary  for  the  purposes  of  sudi  en- 
terprise," it  shall  make  an  order  appointing 
commissioners  to  ascertain  the  amount  to 
be  paid  to  the  owner.  Under  this  section,  it 
is  the  duty  of  the  court  to  determine,  as  a 
question  of  fact,  whether  the  public  inter- 
ests require  the  proposed  enterprise  to  be 
carried  out.  Be  St  Paul  &  N.  P.  R.  Co. 
37  Minn.  164,  33  N.  W.  701;  Fohl  v.  Sleepy 
Eye  Lake,  80  Minn.  67,  82  N.  W.  1097; 
Minneapolis  &  St.  L.  B.  Co.  v.  Hartland,  85 
Minn.  76,  88  N.  W.  423.  In  the  case  at  bar 
the  court  refuBe4  to  allow  the  petitioners 
to  proceed,  but  placed  its  refusal  upon  other 
grounds.  It  is,  however,  reasonably  clear 
from  the- findings  that  the  court  intended  to 
find  that  the  public  interests  required  the 
prosecution  of  the  enterprise,  and  that  the 
petition  would  have  been  granted  if  it  had 
been  satisfied  that  the  property  was  to  be 
devoted  to  an  exclusively  public  use. 

Turning,  now,  to  the  source  of  the  appel- 
lant's claim  of  authority,  we  find  that  S 
2692,  Gen.  Stat.  1894,  authorizes  incorpora- 
tion: Tor  the  oonstmction,  maintenance, 
and  operation  of  any  work  or  works  of  in- 
ternal improvement  requiring  the  taking  of 
private  property,  or  any  easement  therein, 
for  public  use,  including  railways,  telegraph 
lines,  canals,  slack  water  or  other  navigation 
upon  any  water  course,  bay,  or  lake,  dams 
to  improve  or  create  a  water  supply  or  pow- 
er for  public  use,  and  any  work  or  works 
with  all  requisite  subways,  pipes,  and  other 
conduits  for  supplying  the  public  with  wa- 
ter, gas  light,  electric  light,  heat,  or  power." 
In  the  Revision  of  1866  the  substance  of  this 
section  appears  in  the  following  language: 
"Any  number  of  persons,  not  less  than  five, 
may  associate  themselves  and  become  in- 
corporated for  the  purpose  of  building,  im- 
proving and  operating  railways,  telegraphs, 
canals,  or  slack-water  navigation  upon  any 
river  or  lake,  and  all  works  of  internal  im- 
,  provement  which  require  the  taking  of  pri- 
vate property"  for  public  use.  Chapter  34, 
t4tle  1,  g  1.  Water  supply  or  power  is  not 
expressly  referred  to,  and  the  canals  which 
are  authorized  appear  from  the  context  to 
be  such  as  are  in  aid  of  public  communica- 
tion,— water  highways.  The  language  which 
relates  to  railway*  waa  added  by  chapter 
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14,  p.  60,  Gen.  Laws  1876,  and,  as  amended, 
the  section  appears  in  Gen.  Stat.  1878,  chap. 
34,  title  1,  S  1.  Chapter  18,  p.  32,  Gen. 
Laws  1886,  added  the  word  "bay"  after  the 
word  "river,"  and  diapter  161,  p.  269,  Gen. 
Laws  1887,  after  the  word  "telegraphs," 
added  the  words,  "pneumatic  tube  lines, 
subway  conduits  for  the  passage,  operation, 
and  repair  of  electric  and  other  lines  and 
pipes."  In  1889  certain  provisions  relating 
to  logging  companies  and  the  use  of  rivers 
were  added  to  the  statute,  which  appear 
as  i  2633,  Gen.  Stat.  1894,  ana  Gen.  Laws 
1903,  p.  189,  chap.  74,  g»v^  the  section  the 
form  in  which  it  now  appears  in  Rev.  Laws 
190S,  §  2934. 

Chapter  360,  p.  579,  Gen.  Laws  1901, 
amending  §  2604,  Oen.  Stat.  1894,  as  amend- 
ed by  chapter  61,  p.  49,  Gen.  Laws  1899,  pro- 
vides: "Any  corporation  organized  or  re- 
organized under  the  iHt>vi8ions  of  this  title, 
and  any  corpocation  organized  for  the  pur- 
pose of  improving,  developing,  or  using  wa- 
ter power,  or  for  the  purpose  of  using,  gen- 
erating, or  transmitting  electricity  for  heat, 
light,  or  power  purposes,  may  obtain  the 
right  of  way  over,  through,  under,  or  across 
any  lands  needed  for  the  construction  or 
maintenance  of  any  railroad,  telegraph,  tele- 
phone, or  pneumatic  tube  line,  lines  for  the 
transmission  of  electricity  or  electrical  pow- 
er for  publie  use  and  for  subway  conduits, 
or  the  use,  pcMsage,  operation,  and  repair  of 
electric  and  other  lines  or  pipes,  and  all 
necessary  sites  and  grounds  for  depots, 
shops,  and  other  buildings,  requisite  for  the 
proper  carrying  on  of  the  business  to  be 
transacted;  and  may  obtain  the  right  to 
overflow,  by  reason  of  any  dam,  lakes, 
sluice,  or  other  erections  necessary  for  the 
convenient  prosecution  of  this  enterprise,  all 
and  any  lands  damaged  thereby;  and  may 
obtain  the  right  to  the  use  of  any  land  for 
a  towpath,  the  erection  of  necessary  build- 
ings for  the  purposes  of  said  buildings  and  a 
right  of  way  in  and  over  the  bed  of  any 
river,  bay,  lake,  or  water  course  and  the 
banks  thereof,  together  with  the  right  to 
overflow,  injure,  and  destroy  any  existing 
dams,  mills,  or  other  property,  and  to  canal 
in  and  along  the  valley  of  such  river,  bay, 
stream,  or  water  coarse,  and  to  purchase 
and  erect  all  necessary  buildings  for  the  op- 
eration and  prosecution  of  any  manufactur- 
ing business  by  water  power  incidentally 
created  by  such  improvement,  by  proceeding 
as  in  this  title  provided."  Taking  these  sec- 
tions together,  it  is  apparent  that  the  legis- 
lature has  not  expressly  authorized  the  con- 
demnation of  land  for  the  construction  of  a 
canal  which  is  primarily  designed  for  the 
creation  of  power,  but  incidentally  for  pur- 
poses of  navigation.  See  note,  61  L.R.A.  863 
(2a).    Section  2692  authorizes  the  taking  of 
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priTate  property  for  public  use  in  the  con- 
struction of  canals  to  be  used  as  public  high- 
ways; but  the  subsequent  statute  restricts 
the  canals  which  may  be  thus  constructed 
to  certain  localitiea  by  limiting  the  right  of 
way  which  may  be  condemned  to  such  as  is 
for  a  canal  running  parallel  to  the  water 
course.  The  grant  is  of  the  right  "to  canal 
in  and  along  the  valley  of  any  river,  bay, 
stream,  lake,  or  water  course."  This  pecul- 
iar language  carries  the  idea  that  the  legis- 
lature intended  to  keep  the  waters  in  their 
natural  courses;  and  we  are  unable  to  find 
any  statute  which,  fairly  construed  in  the 
light  of  the  presumption  in  favor  of  the 
landowner,  authorizes  2ny  corporation  or  in- 
dividual to  construct  a  canal  for  the  pur- 
pose of  diverting  and  transferring  the  water 
from  one  watershed  to  another  for  any  such 
objects  as  are  set  forth  in  the  appellant's 
charter  or  petition. 

The  doubt  as  to  whether  the  legislature 
intended  to  grant  such  power  is  strength- 
ened' when  we  consider  the  nature  of  the 
waters  which  the  petitioner  seeks  to  divert 
from  their  natural  courses.  It  is  not  seri- 
ously contended  that  Birch  river  is  not  a 
navigable  stream  as  defined  by  the  courts 
of  this  and  other  states  in  which  logging 
and  lumbering  is  extensively  carried  on. 
The  streams  through  which  the  water  of 
Birch  lake  finds  its  natural  outlet  are  nav- 
igable in  fact,  and  have  in  the  past  and  will 
in  the  future  to  an  ever  increasing  extent 
be  used  as  highways  for  the  carriage  of  logs 
and  the  general  products  of  .the  soil  of  the 
surrounding  country.  The  publie  have  a 
right  of  way  in  every  stream  which,  in  its 
natural  state  and  ordinary  volume,  is  ca- 
pable of  transporting  to  market  the  prod- 
ucts of  the  forest  or  mines,  or  of  the  soil 
along  its  banks.  It  is  not  essential  that  the 
property  to  be  transported  shall  be  carried 
in  vessels  or  be  guided  by  the  hand  of  man. 
Nor  is  it  necessary  that  the  stream  shall  be 
capable  of  navigation  against  the  current, 
or  that  it  shall  be  navigable  at  all  seasons 
of  the  year.  It  is  sufficient  if,  from  natural 
causes,  it  is  navigable  at  certain  seasons. 
1  Famham,  Waters,  p.  121;  Castner  v.  The 
Dr.  Franklin,  1  Minn.  73,  Oil.  51 ;  Schurmeier 
V.  St.  Paul  &  P.  R.  Co.  10  Minn.  82,  88  Am. 
Dec.  59,  Gil.  69,  7  Wall.  272,  19  L.  ed.  74; 
Swanson  v.  Mississippi  ft  R.  River  Boom  Co. 
42  Minn.  532,  7  L.R.A.  673,  44  N.  W.  986;  St. 
Paul,  S.  &  T.  F.  R.  Co.  v.  First  Div.  St.  Paul 
ft  P.  R.  Co.  26  Minn.  31,  49  N.  W.  303;  Wil- 
low River  Club  v.  Wade,  100  Wis.  86,  42 
L.R.A.  305,  76  M.  W.  275;  Davis  v. 
Winslow,  51  Me.  264,  81  Am.  Dec.  573; 
Dwinel  v.  Barnard,  28  Me.  564,  48  Am. 
Dec.  607;  Hutton  v.  Webb,  124  N.  C.  749,  59 
L.R.A.  33,  33  S.  E.  169;  Farmers'  Co-op. 
Mfg.  Co.  V.  Albemarle  ft  R.  R.  Co.  117  N.  0. 
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579,  29  L.R.A.  700,  53  Am.  St.  Rep.  606,  23 
S.  E.  43;  Burke  County  v.  Catawba  Lumber 
Co.  116  N.  G  731,  47  Am.  St.  Rep.  829,  21  S. 
E.  941;  Gaston  v.  Mace,  33  W.  Va.  14,  6 
L..R.A.  392,  25  Am.  St.  Rep.  848,  10  S.  E.  60; 
Felger  v.  Robinson,  3  Or.  456;  Hallock  t. 
Suitor,  37  Or.  9,  60  Pac.  384;  Pierrepont  v. 
Loveless,  72  N.  Y.  211.  In  The  Montello 
(United  States  v.  The  Montello)  20  Wall. 
430,  22  L.  ed.  391,  Mr.  Justice  Davis  said: 
"The  capability  of  use  by  the  public  for  pur- 
poses of  transportation  and  commerce  af- 
fords the  true  criterion  of  the  navigability 
of  a  river,  rather  than  the  extent  and  man- 
ner of  that  use.  If  it  be  capable,  in  its  nat- 
ural state,  of  being  used  for  purposes  of 
commerce,  no  matter  in  what  mode  the  com- 
merce may  be  conducted,  it  is  navigable  in 
fact,  and  becomes,  in  law,  a  private  river  or 
highway."  In  St.  Anthony  Palls  Water 
Power  Co.  v.  St.  Paul  Water  Comrs.  168  U. 
S.  849,  42  L.  ed.  497,  18  Sup.  Ot.  Rep.  167, 
it  is  held  that  the  existence  of  rapids  does  not 
destroy  the  navigable  character  of  a  stream. 
In  Broadnax  v.  Baker,  94  N.  O.  675,  56  Am. 
Rep.  633,  it  is  said  that  "such  waters  lose 
not  their  navigability  because  intercepted 
by  falls,  when  above  and  below'  them  the 
waters  can  be  thus  used  for  the  purpose  of 
commerce  for  long  distances." 

What  has  been  said  with  reference  to  the 
navigability  of  Birch  river  applies  equally  to 
Birch  lake  and  the  other  lakes  from  which 
the  appellant  proposes  to  draw  the  w»ter. 
For  the  purpose  of  ascertaining  whether  the 
state  has  authorized  this  interference' with  ^ 
navigable  water,  it  is  necessary  to  examine 
the  prohibitions  which  are  found  in  the  or- 
ganic law  of  the  state  as  well  as  the  stat- 
utes. In  the  ordinance  of  1787  we  find  the 
statement  that  "the  navigable  waters  lead- 
ing into  the  Mississippi  and  the  St.  LftW- 
rence  and  the  carrying  places  between  the 
same  shall  be  common  highways,  and  for- 
ever free  as  well  to  the  inhabitants  Of  said 
territory  as  to  the  citizens  of  the  United 
States  and  those  of  any  other  state  that 
may  be  admitted  into  the  confederacy, 
without  any  tax,  impost,  or  duty  therefw." 
The  act  authorizing  the  inhabitants  of  ths 
territory  of  Minnesota  to  form  a  state  gov- 
ernment provides  "that  the  said  state  of 
Minnesota  shall  have  concurrent  jurisdiction 
on  the  Missisdppi  and  all  other  waters  bor- 
dering on  saia  state  of  Minnesota  so  far  •• 
the  same  shall  form  a  common  boundary  to 
said  state  and  any  other  state  or  states  noif 
or  hereafter  to  be  formed  or  bounded  by  the 
same;  and  said  river  and  waters  of  th< 
navigable  waters  leading  into  the  same  shall 
be  common  highways,  and  forever  free  as 
well  to  the  inhabitants  of  the  said  state  as 
to  all  other  citizens  of  the  United  States, 
without  any  tax.  duty,  impost,  or  toll  theic- 
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for."  Substantially  this  provision  appears 
as  §  2  of  article  2  of  the  Constitution  of 
the  state.  The  first  legislature  which  met 
under  the  Constitution  passed  a  law  which 
now  appears  as  {  2385,  Oen.  Stat.  1894,  and 
provides  that  "all  rivers  within  this  state 
of  sufficient  size  for  floating  or  driving  logs, 
timber,  or  lumber,  and  which  may  be  used 
for  that  purpose,  are  hereby  declared  to  be 
public  highways  so  far  as  to  prevent  ob- 
structions to  the  free  passage  of  logs,  tim- 
ber, or  lumber  down  said  streams  or  either 
of  them." 

It  is  conceded  that  Birch  lake  and  Birch 
river  and  the  other  waters  referred  to  are 
meandered  waters^  and  I  6878,  Oen.  Stat. 
1894,  makes  it  a  public  offense  to  "drain, 
or  attempt  to  drain,  any  lake,  pond,  or  body 
of  water  in  this  state  which  has  been  mean- 
dered," unless  under  express  statutory  au- 
thority. Dbwlan  v.  Sibley  County,  36  Minn. 
430,  31  N.  W.  617.  To  unlawfuUy  interfere 
with  or  obstruct  the  navigation  of  any  lake 
or  navigable  river  is  a  public  nuisance.  Sec- 
tion 6613,  Gen.  Stat.  1894.  Congress  has 
also  expressly  prohibited  the  obstruction  of 
any  navigable  waters  of  the  United  States 
without  its. consent  (6  Fed.  Stat.  Anno.  pp. 
783,  813,  I  10) ,-  and  the  state  is  powerless  to 
authorize  any  obstructions  which  would  be 
a  violation  of  the  Federal  statutes.  Wil- 
lamette Iron  Bridge  Co.  v.  Hatch,  125  U.  S. 
1,  31  L.  ed.  629,  8  Sup.  Ct  Rep.  811;  Esca- 
naba  &  L.  M.  Transp.  Co.  v.  Chicago,  107 
U.  8.  678,  27  L.  ed.  442,  2  Sup.  a.  Rep. 
186.  The  act  of  September  10,  1890,  pro- 
vides that  the  creation  of  any  obstructions 
not  affirmatively  authorized  by  Congress  to 
the  navigable  capacity  of  any  of  the  waters 
of  the  United  States  is  hereby  prohibited. 
That -these  waters  are  navigable  waters  of 
the  United  States  appears  certain  under  the 
rule  announced  in  The  Daniel  Ball  (The 
Daniel  Ball  v.  United  States)  10  Wall.  657, 
19  L.  ed.  909  (see  notes  to  this  case  in  vol- 
ume 7  of  Rose's  Notes,  pp.  365  et  seq.).  In 
United  States  v.  lUo  Grande  Dam  &  Irrig. 
Co.  174  U.  S.  690,  43  L.  ed.  1136,  19  Sup. 
Ct.  Rep.  770,  it  Is  held  that  the  diversion  of 
waters  from  a  navigable  stream  to  such  an 
extent  as  to  appreciably  impair  its  naviga- 
bility is  an  "obstruction"  within  the  mean- 
ing of  the  statute.  It  is  true  that  the  trial 
court  has  found  that  the  carrying  out  of 
the  appellant's  enterprise  would  not  sub- 
stantially interfere  with  the  capacity  of 
the  lakes  for  navigation,  or  any  other  public 
use  to  which  they  have  at  any  time  been 
pat.  This  finding  deals  entirely  with  condi- 
tions as  they  have  existed  in  the  past,  and 
does  not  determine  that  the  enterprise  will 
not  interfere  with  the  more  extensive  use 
of  the  waters  which  is  inevitable  in  the 
future  as  the  country  develops  and  com- 
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merce  increases.  The  court  does  find  that  it 
would,  at  times,  prevent  the  lloating  of  logs 
over  the  rapids  in  the  rivers  conneoting  the 
lakes  within  the  state,  unless  the  petition- 
er's dam  would  be  so  operated  as  to  furnish 
water  for  the  driving  of  the  logs  down  the 
stream  at  such  times  as  there  should  be  logs 
to  drive,  "and  it  would  not  be  impossible  to 
so  operate  said  dams."  This  means  that 
the  navigation  of  the  streams  would  be 
placed  under  the  control  of  the  appellant,  to 
be  regulated  as  it  should  see  fit,  thus  giving 
to  it  as  an  incident  to  the  power  to  create, 
a  canal  and  a  water  power  at  Duluth  the 
overlordship  and  control  of  navigation  on 
large  and  important  public  waters  of  the 
state.  There  is  at  least  one  stream  in  this 
state  over  which  such  control  has  been  del- 
egated to  a  private  corporation,  but  the  in- 
tention of  the  legislature  to  convey  similar 
powers  over  other  streams  should  be  made 
to  appear  by  the  unambiguous  language  of 
a  positive  statute. 

We  find  no  such  grant,  and,  in  view  of 
the  presumption  in  favor  of  the  rights  of  the 
individual,  the  state  and  Federal  prohibition 
against  the  obstruction  of  navigable  waters, 
the  rule  that  the  rights  of  the  state  in  such 
waters  are  sovereign,  and  not  proprietary, 
that  they  are  held  in  trust  for  the  publie 
as  highways  and  cannot  be  alienable  (Union 
Depot  Street  R.  &  Transfer  Co.  v.  Bruns- 
wick, 31  Minn.  297,  47  Am.  Rep.  789,  17  N. 
W.  626;  Hanford  v.  St.  Paul  &  D.  R.  Co.  43 
Minn.  104,  7  LJLA.  722,  44  N.  W.  1144; 
Lamprey  v.  State,  62  Minn.  181,  18  LiLA. 
670,  38  Am.  St.  Rep.  641,  03  N.  W.  1139; 
Bradshaw  v.  Duluth .  Imperial  MiU  (3o.  32 
Minn.  69,  63  N.  W.  1066;  Witty  v.  Nicollet 
County,  76  Minn.  288,  79  N.  W.  112;  Roas- 
miUer  v.  State,  114  Wis.  160,  68  L.R.A.  93, 
91  Am.  St.  Rep.  910,  89  N.  W.  839);  the 
possible  effect  upon  the  rights  of  riparian 
proprietors  in  the  Provinoe  of  Ontario,  the 
fact  that  the  doctrine  of  the  appropriation 
of  waters,  adopted  in  some  of  the  western 
states,  doea  not  prevail  in  Minnesota  and 
is  not  recognized  by  the  conventional  law 
of  nations  (Pine  v.  New  York,  60  C.  C.  A. 
146,  12  Fed.  98;  New  York  v.  Pine,  186 
U.  S.  93,  46  L.  ed.  820,  22  Sap.  Ct.  Rep.  592; 
Holyoke  Water  Power  Co.  v.  Connecticut 
River  Co.  20  Fed.  71);  the  treaty  relations 
between  tiie  United  States  and  Great  Brit- 
ain with  reference  to  the  boundary  waters 
between  the  United  States  and  Oanada  (7 
Fed.  Stat.  Anna  p.  683) ;  and  that  the  tak- 
ing of  th«  waters  will  interfere  with  streams 
and  lakes  which  are  already  devoted  to  pub- 
lic uses,  which  can  only  be  done  under  ex> 
press  statutory  authority  (Minneapolis  & 
St.  L.  R.  Co.  V.  Hartland,  85  Minn.  76,  88  N. 
W.  423), — we  are  constrained  to  hold  that 
the  appellant  is  not  anthorized  to  eondema 
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the  intereats  sought  to  be  condemned  in  the 
lands  of  the  respondent  for  the  purpose  of 
constructing  the  canal  and  creating  the 
water  power  in  the  manner  described  in  the 
petition.  The  petitioner's  enterprise  naces- 
sitates  the  doing  of  what  is  not  only  not 
expressly  or  by  fair  inference  authorized, 
but  is  expressly  forbidden  by  the  statutes  .tf 
the  state  of  Minnesota  and  of  the  United 
States,  without  the  consent  of  ita  repre- 
sentativeB. 

The  appellant  contends  that  the  right  to 
divert  the  waters  of  navigable  streams  and 
lakes  can  be  determined  only  in  an  action  to 
which  the  public  is  a  party.  The  right  to 
obstruct  navigable  waters  has  been  deter- 
mined in  numerous  cases  between  individu- 
als; and  it  is  not  possible  that  the  court 
should,  in  this  proceeding,  authorize  the  pe- 
titioner to  do  what  it  would  restrain  it  from 
doing  in  another  action.  A.  proceeding  to 
condemn  land  under  the  power  of  eminent 
domain  cannot  be  maintained  unless  the  use 
to  which  the  prog^rty  is  to  be  devoted  is 
exclusively  a  public  use.  The  mere  fact  that 
the  corporation  has  charter  authority  to 
condemn  land  for  both  corporate  and  private 
vaea  will  not  prevent  the  corporation  from 
exercising  the  power  for  the  promotion  of 
the  public  use  only.  Lake  Keen  Nav.  Reser- 
voir &  Irrig.  C!o.  v.  Klein,  S3  Kan.  484,  65 
Pac.  084.  But,  where  a  proceeding  is  insti- 
tuted in  which  it  is  sought  to  exercise  the 
power  to  condemn  prc^rty  for  both  public 
and  private  uses  indiscriminately, — that  is, 
where  the  purposes  stated  in  the  petition 
are  part  public  lind  part  private, — ^the  right 
to  proceed  must  be  denied.  Chicago  &  N. 
W.  R.  Co.  V.  Gait,  133  lU.  667,  23  N.  E.  426, 
24  N.  E.  674;  Oaylord  v.  Sanitary  District, 
204  ni.  S85,  63  LJLA.  582,  98  Am.  St.  Rep. 
236,  68  N.  E.  622.  The  principle  is  recog- 
nized in  Coates  y.  Campbell,  37  Minn.  498, 
35  N.  W.  366,  and  in  Stewart  v.  Qreat  North- 
em  R.  Co.  (Re  Stewart)  65  Minn.  616,  33 
LJLA.  427,  68  N.  W.  208,  where  it  was  held 
that  the  statute  under  which  the  proceed- 
ings were  commenced,  when  property  con- 
strued, forbade  the  use  of  the  elevator 
for  the  private  grain  business  of  the  peti- 
tioner. The  principle  is  illustrated  by 
Harding  v.  Goodlett,  3  Yerg.  41,  24  Am. 
Dec.  546,  where  it  was  sought  to  condemn 
land  for  a  gristmill,  sawmill,  and  paper  mill 
under  a  statute  that  authorized  the  exer- 
cise of  the  power  of  eminent  domain  in  aid 
of  the  building  of  gristmills.  The  statute 
was  held  constitutional;  but  the  court  said, 
"The  sawmill  and  paper  mill  have  no  public 
character;  the  erection  of  these  mills  would 
be  wholly  for  the  private  use  of  these  peti- 
tioners. .  .  .  Had  the  application  been 
confined  to  the  sawmill  and  the  paper  ml'I, 
no  one  could  for  a  moment  hesitate  in  re- 
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jeeting  it.  Doea  the  introduction  of  the 
gristmill,  thereby  asking  the  land  for  these 
complicated  purposes,  alter  the  case!  la 
my  opinion  the  application  is  entitled  to 
no  more  favor  than  if  nothing  were  said 
about  the  gristmill.  If  an  application  of 
this  sort  were  granted,  a  like  application 
for  the  erection  of  iron  works,  or  any  other 
establishment  requiring  water  power,  might 
be  made,  and  would  be  entitled  to  equal 
favor,  provided  the  applicant,  as  a  pretext, 
were  to  associate  a  gristmill  with  his  other 
works.  Thus  the  gristmill,  the  only  thing 
mentioned  in  the  act  of  assembly  as  having 
any  claim  to  be  of  a  public  character,  would 
be  made  the  subterfuge  for  vesting  in  one 
citizen  the  land  of  another,  and  of  giving 
to  the  whole  establishment,  of  which  it 
would  be  but  an  inconsiderable  appendage, 
the  high  appellation  of  a  public  milL  This 
would  be  mocking  the  citizen,  who  would 
thus  be  despoiled  of  his  land  to  enrich  an- 
other. It  woald  be  holding  out  the  idea  that 
his  land  was  taken  for  public  use,  and  that 
the  public  exigencies  required  it,  when,  in 
fact,  this  was  only  used  as  a  pretext  for  ob- 
taining the  land  for  private  emolument." 
When  the  taking  is  for  a  public. use,  it  is, 
of  course,  no  objection  that  incidental  and 
private  advantage  will  result  to  the  peti- 
tioners. Lien  v.  Norman  County,  80  Sfinn. 
64,  82  N.  W.  1094;  Moore  v.  Sanford,  151 
Mass.  286,  7  IJK.A.  151,  24  N.  E.  323;  Re 
New  York  C.  &  H.  R.  R.  Co.  135  N.  Y.  263, 
31  Am.  St.  Rep.  825,  31  N.  E.  1043;  Re  Eu- 
reka Basin  Warehouse  &  Mfg.  Co.  96  N. 
Y.42. 

It  is  probably  impossible  to  reconcile  aO 
the  authorities,  and  to  make  them  entirely 
consistent  with  any  definition  fit  a  publis 
use.  With  the  exception  of  a  certain  line  of 
cases  which  have  grown  out  of  peculiar  con- 
ditions and  apparent  necessity,  the  authori- 
ties consistently  recognize  the  fact  that  a 
public  use  means  a  use  by  the  public.  Tha 
question  of  the  general  public  benefit  is  nec- 
essarily also  involved,  but  the  two  do  not 
always  exist  together.  In  this  state  the 
court  is  required  to  determine  whether  the 
proposed  public  use  of  the  property  will  be 
for  the  public  benefit.  There  is  no  doubt 
but  that  this  conception  of  benefit  and  pub- 
lie  utility  and  the  general  w<elfare  of  the 
state  is  involved  in  all  the  oases  of  this 
character.  In  some  cases  public  benefit,  in- 
stead of  public  use,  is  made  the  test.  It  has 
been  thought  that  any  instrumentality 
which  tends  to  promote  the  public  good, 
such  as  manufacturing  establishments 
which  furnish  labor  for  mechanics,  develop 
and  utilize  natural  advantages,  and  to  cre- 
ate new  markets  for  the  products  of  the 
community,  are  of  such  great  public  benefit 
as  to  justify  the  state  in  taking  priyats 
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property  in  their  aid.  But  such  indirect  ad- 
vantages to  the  general  public  do  not  justify 
the  exercise  of  the  power  of  eminent  do- 
main. The  contrary  theory  has,  it  is  true, 
entered  largely  into  the  decisions  which  hare 
sustained  the  constitutionality  of  the  vari- 
ous milldam,  drainage,  mining,  and  irriga- 
tion statutes  which  have  been  enacted  in 
certain  states.  But  these  cases  are  recog- 
nized as  exceptions.  The  Hilldam  acts  orig- 
inated in  New  England,  at  a  time  when 
transportation  facilities  were  poor  and  the 
public  gristmill  to  which  the  people  might 
resort  was  not  only  a  great  public  benefit, 
but  also  a  practical  necessity.  The  early 
authorities  sustained  the  acts  upon  the 
ground  of  the  incidental  public  benefit  re- 
sulting to  the  community  from  such  mills. 
They  were  sustained  on  this  ground  by  the 
early  Massachusetts  decisions,  and  by  Great 
FalU  Mfg.  Co.  v.  Pemald,  47  N.  H.  444;  Ash 
V.  Cummings,  50  N.  H.  592;  AmoskeagMfg. 
Co.  T.  Head,  56  N.  H.  386;  Amoskeag  Mfg. 
Co.  T.  Worcester,  60  N.  H.  522;  Olmstcad  v. 
Camp,  33  Conn.  532,  89  Am.  Dec.  221;  New- 
comb  V.  Smith,  1  Chand.  (Wis.)  71;  Fisher 
V.  Horicon  Iron  &  Mfg.  Co.  10  Wis.  351; 
Scudder  v.  Trenton  Delaware  Falls  Co.  1 
N.  J.  Eq.  694,  23  Am.  I>e&  766;  Eiankina  ▼. 
Lawrence,  8  Blackf.  266.  In  the  late  case  of 
Rockingham  County  Light  &  P.  Co.  v.  Hobbs, 
72  N.  H.  631,  66  LJIA.  581,  58  Atl.  46,  it  Is 
said  that  the  earlier  New  Hampshire  cases 
"cannot  be  regarded  as  deciding  that  'pub- 
lic use'  in  the  Bill  of  Rights  i»  synonymous 
with  public  benefit,  public  advantage,  or  any 
use  that  is  for  the  benefit  and  welfare  of 
the  state."  On  the  other  hand,  many  well- 
considered  cases  have  held  the  milldam  and 
flowage  acts  unconstitutional.  Varick  t. 
Smith,  5  Paige,  137,  28  Am.  Dec.  417;  Re 
Eureka  Basin  Warehouse  &  Mfg.  Co.  aupraj 
Re  Tuthill,  163  N.  Y.  133,  49  L.R.A.  781,  79 
Am.  St.  Rep.  674,  67  N.  R  303;  Ryerson  v. 
Brown,  35  Mich.  233,  24  Am.  Rep.  664;  Ber- 
rien Springs  Water  Power  Co.  v.  Berrien 
Circuit  Judge,  133  Mich.  48,  103  Am.  St. 
Rep.  438,  94  N.  W.  379;  Tyler  v.  Beacher, 
44  Vt.  648,  8  Am.  Rep.  398;  Re  Barre  Water 
Co.  62  Vt.  27,  9  L.R.A.  196,  20  Atl.  109;  Re 
Rhode  Island  Suburban  R.  Co.  22  R.  L  457, 
52  LILAu  879,  48  Atl.  691;  Avery  v.  Ver- 
mont Electric  Co.  75  Vt  235,  59  LJI.A.  817, 
98  Am.  St.  Rep.  818,  64  Atl.  179;  South- 
west Missouri  Light  Co.  v.  Scheurioh,  174 
Mo.  236,  73  S.  W.  496.  In  Miller  v.  Troost, 
14  Minn.  366,  Gil.  282,  this  court  sustained 
the  milldam  act  solely  upon  the  authorities, 
but  did  not  approve  the  doctrine  upon  which 
they  rested.  "It  is  true,"  said  the  oourt, 
"that  the  incidental  benefit  to  the  public 
from  turning  to  use  all  tiie  power  in  run- 
ning streams  may  be  very  great,  and  that 
such  is  the  nature  of  property  in  and  along 
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these  streams,  the  power  cannot  be  made 
fully  available  without  such  a  law  as  that 
we  are  considering;  but,  to  say  the  least, 
such  a  law  goes  to  the  extreme  limit  of  leg- 
islative power,  and,  had  not  similar  laws  in 
states  having  constitutional  Restraints  sim- 
ilar to  ours  been  uniformly  sustained  by  the 
courts,  we  should  hesitate  before  unholding 
this  one.  The  decisions,  however,  are  so 
numerous  and  by  couris  of  so  great  authori- 
ty that  we  are  constrained  to  hold  the  law 
to  be  constitutional"  The  Massachusetts 
cases  cited  in  Miller  v.  Trooet  are  no  longer 
authority  for  the  doctrine  that  the  milldam 
acts  and  apedal  legislation  authorizing  the 
taking  of  private  property  for  the  purpose 
of  creating  water  power  for  manufacturing 
purposes  can  be  sustained  on  the  theory 
that  the  great  public  benefit  resulting  there- 
from alone  constitutes  a  public  use  of  the 
property.  The  later  cases  hold  that  the 
right  of  eminent  domain  is  not  involved,  and 
rest  the  validity  of  the  legislation  upon  the 
general  welfare  clause  of  the  Constitution. 
Lowell  V.  Boston,  HI  Mass.  464,  16  Am. 
Rep.  39;  Turner  v.  Nye,  164  Mass.  679,  14 
L.R.A.  487;  28  N.  E.  1048;  Brown  v.  Gerald, 
100  Me.  361,  70  L.ILA.  472,  61  Atl.  786.  This 
doctrine  was  also  approved  by  the  Supreme 
Court  of  the  United  States  in  Head  v.  Amos- 
keag Mfg.  Co.  113  U.  S.  9,  8  L.  ed.  889,  6 
Slip.  Ct.  Rep.  441. 

The  drainage  acts  have  also  been  sus- 
tained by  this  court.  In  Lien  v.  Norman 
County,  80  Minn.  68,  82  N.  W.  1094,  it  is 
said  that  the  authority  to  enact  such  stat- 
utes is  derived  from  the  police  power,  the 
right  of  eminent  domain,  or  the  taxing  pow- 
er; and  that  all  courts  agree  in  sustaining 
them  when  the  act  is  in  the  interest  of  the 
public  health,  convenience,  or  welfare.  A 
careful  reading  of  that  opinkm,  and  of  that 
in  State  ex  rel.  Utick  v.  Polli  County,  87 
Minn.  325,  60  L.R.A.  1«1,  92  N.  W.  216,  will 
disclose  that  the  cases  rest  but  slightly 
upon  the  doctrine  of  eminent  domain  and 
more  upon  the  general  power  of  the  legis- 
lature to  provide  for  the  general  welfare, 
convenience,  and  health  of  the  community 
It  is  the  doctrine  applied  in  the  late/ 
Massachusetts  cases.  It  is  expressly  said 
that  the  doctrine  is  that  which  is  applied 
to  sustain  the  statutes  which  provide  for 
the  irrigation  of  arid  lands. 

The  irrigation  statutes  and  those  regulat- 
ing mining  rest  upon  doctrines  wh<:h  form  a 
distinct  exception  to  general  principles,  and 
arise  out  of  peculiar  conditions,  which  ren- 
der the  general  principle  inapplicable.  Pudge- 
V.  Mission  Twp.  64  L.R.A.  242,  46  C.  C.  A. 
601,  107  Fed.  827.  The  controlling  principle 
is  the  right  of  the  state  to  regulate  the  com- 
mon interests  of  the  owners  of  the  common 
property.      Head    r.    Amoskeag    Mfg.    Co, 
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aupra;  Wurt»  t.  Hoagliutd,  114  U.  S.  606,  29 
L.  ed.  229,  6  Sup.  Ct  Eep.  1086.  In  Fall- 
brook  Lrrig.  District  t.  Bradley,  164  U.  S. 
112,  163,  41  L.  ed.  369,  390,  17  Sup.  Ct.  Rep. 
66,  65,  Mr.  Justice  Peckham  said:  "If  it  be 
essential  or  mAerial  for  the  prosperity  of 
the  conunuiiity,  and  if  the  improvement 
be  one  in  which  all  the  landowners  have  to 
a  certain  extent  a  common  interest,  and  the 
improvement  cannot  be  accomplished  with- 
out the  concurrence  of  all,  or  nearly  all,  of 
sudi  owners  by  reason  of  the  peculiar  nat- 
ural condition  of  the  tract  sought  to  be  re- 
claimed, then  such  reclamation  may  be  made 
and  the  land  rendered  useful  to  all  and  at 
their  joint  expense.  In  such  case  the  abso- 
lute right  of  each  individual  owner  of  land 
must  yield  to  a  certain  extent  or  be  modified 
by  corresponding  rights  on  the  part  of  other 
owners  for  what  is  declared  upon  the  whole, 
to  be  for  the  public  benefit."  Clark  v.  Kash, 
198  U.  S.  361,  49  L.  ed.  1085,  2S  Sup.  Ct. 
Rep.  676,  illustrates  the  exceptional  char- 
acter of  this  line  of  cases.  "We  do  not  de- 
sire to  be  understood  by  this  decision,"  said 
Mr.  Justice  Peckham,  "as  approving  of  the 
broad  proposition  that  private  property  may 
be  taken  in  all  cases  where  the  taking  may 
promote  the  public  interest  and  tend  to  de- 
velop the  natural  resources  of  the  state." 
Under  normal  conditions,  the  distinction 
must  be  mad«  between  a  use  which  is  public 
and  the  interest  which  is  public.  Where 
there  is  simply  a  public  interest,  as  distin- 
guished from  a  public  use,  the  power  of  em- 
inent domain  cannot  be  exercised.  The  mere 
fact  that  the  interest  is  of  a  public  nature, 
and  that  the  use  tends  incidentally  to  bene- 
fit the  public  in  some  collateral  way,  con- 
fers no  right  to  take  private  property  in 
itwititm.  A  use  is  not  public  unless  the 
public,  under  proper  police  regulation,  has 
the  ri^t  to  resort  to  the  property  for  the 
use  for  which  it  is  acquired  independently  of 
the  mere  will  or  caprice  of  the  person  or 
corporation  in  which  the  title  of  the  prop- 
erty would  vest  upon  condemnation.  Coates 
v.  CampbeU,  87  Minn.  498,  35  N.  W.  366; 
Bofurd  of  Health  v.  Van  Hoesen,  87  Mich. 
638,  14  L.RA.  114,  49  N.  W.  894;  Vamer  v. 
Martin,  21  W.  Va.  548;  Fallsburg  Power  & 
Mfg.  Co.  V.  Alexander,  101  Va.  98,  61  L.R.A. 
129,  99  Am.  St.  Rep.  865,  43  S.  £.  194;  Lew- 
is, Em.  Dom.  §  166.  The  appellant  proposes 
to  create  a  water-power  plant  and  to  supply 
water  power  from  the  wheels  thereof,  and  to 
generate  heat  and  electricity  for  heat,  light- 
ing, and  power  purposes.  Here  are  two  dis- 
■tinct  purposes  and  uses  to  which  it  proposes 
to  put  the  respondents'  property;  and,  as 
we  have  already  found,  it  is  necessary  that 
both  should  be  public  uses.  Granting  that 
the  power  of  eminent  domain  may  be  used 
to  aid  in  creating  power,  to  be  sold  *o  all 
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who  desire  it  under  reasonable  oonditions, 
and  at  prices  subject  to  the  control  and 
regulation  of  the  state,  it  !•  apparent  that 
the  nature  of  the  use  must  be  determined 
by  the  character  of  the  power  and  the  phys- 
ical conditions  under  which  it  is  to  be  pro- 
duced and  sold.  Electric  lighting  is  uni- 
versally recognized  as  a  public  enterprise, 
in  aid  of  which  the  right  of  eminent  domain 
may  be  invoked.  Lewis,  Em.  Dom.  |  131a. 
Corporations  organized  for  the  purpose  of 
furnishing  electric  light  to  the  public  are 
quasi  public  corporations,  and,  under  govern- 
ment control,  must  serve  the  public  on  terms 
and  conditions  common  to  all  without  dis- 
crimination. Owensboro  Electric  Co.  r. 
Hildebrand,  19  Ey.  L.  Rep.  983,  42  S.  W. 
351;  Cincinnati,  H.  &  D.  R.  Co.  r.  Bowling 
Green,  67  Ohio  St.  336,  41  L.R.A.  422,  49  N. 
E.  121;  State  ex  reL  Canton  ▼.  Allen,  178 
Mo.  655,  77  S.  W.  868;  Griffin  t.  Goldsboro 
Water  Co.  122  N.  C.  206,  41  IiRA.  240,  30 
S.  E.  319.  The  same  rule  has  been  applied  to 
corporations  organized  to  supply  the  inhab- 
itants of  cities  with  natural  gas  for  heat- 
ing and  lighting  purposes.  Bloomfield  &  R. 
Natural  Gaslight  Co.  v.  Ricliardson,  63  Barb. 
437;  State  ex  reL  Atty.  Gen.  t.  Toledo,  48 
Ohio  St.  112,  11  L.IUA.  729,  26  N.  E.  1061. 
The  right  of  natural  gas  companies  to  ex- 
ercise the  right  of  eminent  domain  is  ree- 
ognized  in  Consumers'  Gas  Trust  Co.  v. 
Earless,  131  Ind.  446,  16  LJI.A.  505,  29  N.  B. 
1002,  and  in  Carothers  v.  Philadelphia  Co. 
118  Pa.  468,  12  AtL  314.  The  control  of  the 
state  over  the  manner  in  which  such  com- 
panies shall  deal  with  the  public  is  implied. 
State  ex  rel.  National  Subway  Co.  ▼. 
St.  Louis,  145  Mo.  665,  42  LJtA.  113,  4« 
S.  W.  981,  Reversing  State  ex  rel.  St.  Louis 
Underground  Service  Co.  v.  Murphy,  134 
Mo.  548,  34  URw^  369,  66  Am.  St.  Rep. 
515,  31  S.  W.  784,  34  S.  W.  61,  36  a  W. 
1132.  See  also  Lake  Koen  Nav.  Reservoir  & 
lrrig.  Co.  V.  Klein,  63  Ean.  492,  66  Pac  684, 
and  cases  there  cited,  and  §  2592,  Gen.  Stat. 
1894. 

Most  of  the  cases  which  involve  the  use 
of  electricity  refer  primarily  to  lighting; 
power  being  secondary  and  incidental;  but 
wherever  the  question  has  been  raised  it  has, 
with  the  possible  exception  of  Brown  v.  Ger- 
ald, 100  Me.  351,  70  LJL^  472,  61  Atl.  786, 
been  held  to  a  public  use.  See  HoIIister  ▼. 
State,  9  Idaho,  8,  71  Pac.  641;  Salt  Lake 
aty  V.  Salt  Lake  City  Water  &  Electrical 
Power  Co.  24  Utah,  249,  61  LJtA.  648,  67 
Pac.  672,  25  Utah,  441,  71  Pac.  1067;  Denver 
Power  &  lrrig.  Co.  v.  Denver  &  R.  G.  R.  Co. 
(Denver  Power  4  lrrig.  Co.  v.  Colorado  ft 
S.  R.  Co.)  30  Colo.  204,  60  L.R.A.  383,  69 
Pac  568.  In  the  recent  case  of  Rockingham 
County  Light  &  P.  Co.  v.  Hobbs,  72  N.  H. 
531,  66  L.R.A  581.  68  Atl.  46,  it  appears 
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that  the  corporation  was  organized  for  the 
purpose  of  "manufacturing,  creating,  fur- 
nishing, and  selling  for  lighting,  manufactur- 
ing, heating,  transportation,  propulsion  of 
cars,  machines,  and  engines,  and  for  all 
mechanical,  commercial,  and  business  pur- 
poses, electricity  and  gas  and  all  other  il- 
luminants  and  motive  powers."  It  was 
held  that  the  corporation  had  no  light  to  de- 
vote its  property  to  private  uses,  and  the 
court  said:  "The  knowledge  recently  ac- 
quired concerning  electricity  has  made  it 
possible  to  divide  power  into  any  desired 
portions,  and  to  freely  transmit  the  same  to 
almost  any  point  for  use.  This  has  created 
a  demand  for  power  which,  though  not  so 
universal  as  the  demand  for  water,  is  never- 
theless of  a  public  character.  Like  water, 
electricity  exists  in  nature  in  some  form 
or  state,  and  becomes  useful  as  an  agency 
of  man's  industry  only  when  collected  and 
controlled.  It  requires  a  large  capital  to 
collect,  store,  and  distribute  it  for  general 
use.  The  cost  depends  largely  upon  the  lo- 
cation of  the  power  plant.  A  water  power 
or  a  location  upon  tide  water  reduces  the 
cost  materially.  It  may  happen  that  the 
busiaess  cannot  be  inaugurated  without  the 
aid  of  the  power  of  eminent  domain  for  the 
acquisition  of  necessary  land  or  rights  in 
land.  All  these  considerations  tend  to  show 
that  the  use  of  land  for  collecting,  storing, 
and  distributing  electricity  for  the  purposes 
of  supplying  power  and  heat  to  all  who 
Qiay  desire  it  is  a  public  use  similar  in 
character  to  the  use  of  land  for  collecting, 
storing,  and  distributing  of  water  for  needs, 
— a  use  that  is  so  manifestly  public  'that  it 
has  been  seldom  questioned  and  never  de- 
nied.'" Citing  Le^s,  Em.  Dom.  §  173.  The 
nature  of  eleotrical  power  is  such  that  it 
can  be  indefinitely  subdivided  and  readily 
transmitted  to  great  distances  for  use  by 
any  number  of  people  for  purposes  now 
recognized  and  innumerable  others  which 
the  future  will  certainly  disclose.  Its  devel- 
opment for  public  uses  is  in  its  infancy; 
but  such  is  the  rapid  growth  of  scientiilc 
knowledge  and  mechanical  skill  that  there 
is  every  reason  to  believe  that  within  a  few 
years  it  will  practically  supplant  all  other 
forms  of  power. 

The  generation  of  electrical  power  for 
distribution  and  sale  to  the  general  public 
on  equal  term»  is  a  public  enterprise,  and 
property  so  used  is  devoted  to  a  public  use. 
But  the  creation  of  a  water-power  plant  for 
the  purpose  of  "supplying  water  power  from 
the  wheels  thereof"  is  an  entirely  different 
proposition.  Water  power  is  not,  like  elec 
trical  power,  capable  ef  being  subdivided 
into  innumerable  units  and  transmitted  long 
distances.  The  petition  states  that  the  com- 
pany intends  to  sell  the  water  power  from 


the  wheels  to  all  who  desire  to  purchase  it, 
and  the  appellant  admits  that  it  will  be  sub- 
ject to  government  regulation.  But  words 
cannot  always  conceal  facts.  This  stat» 
ment  of  the  company's  purpose  cannot  con- 
trol the  fact  that  it  is  a  physical  and  me- 
chanical impossibility  for  water  power  to 
be  sold  from  the  wheels  to  more  than  a 
few  persons.  A  public  use  does  not  re- 
quire that  the  property  be  capable  of  being 
used  by  the  entire  public  or  by  any  par- 
ticular portion  thereof;  but  a  use  which,  by 
physical  conditions,  is  restricted  to  a  very 
few  persons  who  must  use  it  within  a  very 
restricted  area,  is  not  a  public  use.  Water 
power  from  the  wheels  must  be  used  at  the 
wheels,  and  the  actual  result,  necessarily, 
is  that  a  very  few  individuals  will  use  the 
power  for  manufacturing  purposes  to  the 
exclusion  of  all  others.  The  effect  is  the 
creation  of  a  power  plant  to  create  water 
power  to  sell  to  a  few  manufacturers  for 
use  in  their  private  business.  Under  such 
conditions  the  willingness  of  the  power  com- 
pany to  sell  power  from  the  wheels  to  the 
general  public  has  only  a  theoretical  value. 
The  judgment  and  order  of  the  trial  court 
are  affirmed. 

Lewis,  J.,  dissenting: 

I  dissent.  The  natural,  fair,  and  reason- 
able import  of  the  language  employed  in  the 
statute  authorizes  the  incorporation  of  com- 
panies for  the  purpose  of  constructing, 
maintaining,  and  developing  canals  for  the 
purposes  of  navigation,  and  also  for  the  pur- 
pose of  creating  water  power  for  public  use; 
and  confers  upon  such  corporations  the 
right  of  eminent  domain  to  the  extent  neces- 
sary to  carry  those  objects  into  effect.  Such 
improvements  may  be  developed  independ- 
ently, or  they  may  be  worked  out  jointly; 
and  there  is  nothing  in  petitioner's  articles 
to  justify  the  assertion  that  navigation  is 
not  one  of  the  primary  objects  to  be  at- 
tained. There  is  no  reasonable  ground  for 
the  conclusion  that  it  was  the  intention  of 
the  legislature  to  limit  the  right  of  way  for 
such  canals  to  the  particular  watershed 
where  the  waters  are  to  be  secured.  There 
was  no  object  in  fixing  such  a  limitation, 
since  it  would  prevent  the  working  out  of 
the  very  spirit  and  purposes  of  the  statute. 

It  is  not  material  in  this  case  that  the 
lakes  and  streams  constituting  the  Birch 
lake  watershed  are  navigable  waters  and 
find  a  final  outlet  into  an  international 
stream.  It  is  of  no  importance  that  the  en- 
terprise diverts  a  portion  of  those  waters 
over  a  divide  into  another  water  course. 
The  question  here  is:  How  much,  if  any, 
does  the  working  out  of  the  plan  damage 
respondent  in  its  capacity  as  a  riparian 
landowner,  by  diverting  waters  which  would 
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otherwise  flow  by  its  pranlses't  To  the  ex- 
tent of  the  injury  suffered  in  such  capacity 
compensation  must  be  assessed.  But  in  so 
far  as  respondent  is  interested  in  common 
with  the  general  public,  it  has  no  standing 
in  court  to  raise  objection  to  an  interference 
with  public  rights  in  navigable  waters.  AH 
of  respondent's  private  interests,  however 
affected,  may  be  condemned  and  paid  for; 
such  interest  being  subject  to  the  rights 
conferred  upon  public-service  corporations. 
This  proceeding  does  not  undertake  to  inter- 
fere with  public  rights.  There  is  no  at- 
tempt here  to  condemn  them.  The  state  has 
no  authority  to  confer  such  authority;  and 
if,  in  putting  the  scheme  into  execution,  pe- 
titioner diverts  waters  so  as  to  affect  the 
public  interests  therein,  then  the  consti- 
tuted public  authorities  may  call  it  to  ac- 
count or  enjoin  the  infringement.  In  this 
case,  however,  the  trial  court  accepted  every 
position  (save  one)  contended  for  by  peti- 
tioners; found  that  the  public  interest  re- 
quired the  development  of  the  enterprise; 
and  did  not  find  that  respondent  would  be- 
damaged  in  the  least.  The  court  denied  the 
petition  upon  the  grounds,  only,  that  pri- 
vate interests  were  subserved. 

I  dissent,  also,  from  the  decision  of  the 
majority  to  the  effect  that  there  is  such  a 
distinction  between  water  power  converted 
into  electrical  energy  and  water  power  as 
such,  that  the  former  is  susceptible  of  pub- 
lie  use  whereas  the  latter  is  <Kily  available 
for  private  use.  No  authority  cited  and  no 
principle  of  law  supports  such  distinction. 
This  case  does  not  come  within  the  princi- 
ple involved  where  a  special  statute  con- 
fers the  right  of  eminent  domain  upon  spe- 
cial private  enterprises.  It  is  not  analogous 
to  the  milldam  acts,  where  the  right  of 
eminent  domain  is  conferred  upon  a  private 
party  upon  the  theory  that  the  business  is 
of  such  public  imporUince  as  to  warrant  it. 
There  is  no  commingling  of  public  and  pri- 
vate uses  in  the  articles  and  petition.  It  is 
true  tliat  water  power,  as  such,  cannot  be  so 
economically  and  widely  distributed  as  elec- 
tricity, but  it  can  be  to  some  extent,  if 
deemed  advisable.  It  is  to  be  assumed  that 
the  petitioner  will  make  the  most  of  ifs  op- 
portunity, and,  being  a  public-service  cor- 
poration, it  is  subject  to  the  control  of  the 
state,  to  the  end  that  the  public  shall  be 
served  to  the  best  advantage  and  at  reason- 
able rates.  The  mere  fact  that  the  petition- 
Ir  may  incidentally  receive  pecuniary  or 
private  advantage  is  no  objection,  and  that 
possibility  is  applicable  to  all  public-service 
corporations. 

Start,  Ch.  J.,  dissenting: 

I  also  dissent,  and  concur  in  the  views  ex- 
pressed by  Mr.  Justice  Lewis. 
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HEW  TOSK  COURT  OF  APPEALS. 

HELEN  S.  HOLMES,  Respt., 

v. 

NORTH    GERMAN   LLOYD    STEAMSHIP 

COMPANY,  Appt. 

(184  N.  y.  280,  77  i*.  B.  21.) 

Carrier — baggage — limited  liability. 

1.  A  stipulation  in  a  steamship  ticket 
limiting  liability  for  baggage  to  a  certain 
amoimt,  imless  the  excess  value  is  declared 
and  paid  for,  does  not  apply  to  baggage  in- 
tended to  be  taken  by  a  passenger  to  the 
stateroom  for  use  during  the  voyage. 
Same — negligence. 

2.  The  loss  by  the  oflBcers  of  a  steam- 
ship of  hand  baggage  of  a  passenger  which 
they  have  undertaken  to  place  in  his  state- 
room establishes  a  prima  facie  case  of  neg- 
ligence, which,  imexplained,  will  render  the 
company  liable  for  tne  loss. 

(Gray,  O'Brien,  and  Werner,  JJ.,  dissent.) 

(March  13,  1906.) 


Case  Note. — ^Application  to  hand  baggaga 
of  limitation  of  liability  for  loss  of  baggago. 
—The  decision  in  Houos  v.  Nobth  Oxb- 
MAN  Llotd  S.  S.  Co.,  that  »  provision,  print- 
ed on  a  steamship  ticket,  limiting  the  liabil- 
ity of  the  steamship  company  for  loss  of  * 
passenger's  personal  effects  to  «  certain 
amount,  unless  their  value  in  excess  of  that 
sum  is  stated  and  paid  for,  does  not  apply 
to  baggage  intended  to  be  taken  to  a  stisite- 
room, — is  a  valuable  and  important  contriba- 
tion  to  the  authorities  on  the  general  sub- 
ject of  the  limitation  of  carrier's  liability, 
owing  to  the  scarcity  of  material  on  the  ap- 
plicability of  such  limitation  to  hand  bag- 
gage. 

A  similar  question  arose  in  the  analogous 
case  of  Runyan  v.  Central  R.  Co.  61  N.  .T. 
L.  537,  43  L.R.A.  284,  41  Atl.  367,  in  which 
the  right  of  a  railroad  passenger  to  carry 
personal  baggage  with  him  was  involved.  The 
ticket  issued  by  the  railroad  company  con- 
tained a  stipulation  allowing  free  transpor- 
tation for  150  pounds  of  baggage  (wearing 
apparel  only),  and  the  oompany's  liability 
was  expressly  limited  to  $1.00  per  pound; 
the  agents  of  the  railroad  company  refused 
to  allow  the  passenger  to  enter  the  train  be- 
cause he  carried  a  satchel  and  package,  ths 
former  containing  personal  baggage  and 
the  latter  nails  and  a  letter  file.  In  an  ac- 
tion on  the  contract  of  transportation  evi- 
denced by  the  ticket,  for  refusal  by  the 
company  to  transport  the  passenger  and  his 
baggage,  the  court  held  that  the  reference  in 
the  tiScet  to  baggage  was  notice  of  the  lim- 
it of  accommodation  and  responsibility  on 
the  part  of  the  carrier  which  the  passenger 
might  have  with  respect  to  baggage  commli- 
ted  to  the  custody  of  the  carrier,  and  did 
not  restrict,  or  in  any  way  affect,  the  com- 
mon-law right  of  the  passeng^  to  CMn  per- 
sonal baggage  with  him.  vX^jOOOlC 
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APPEAL  by  defendant  from  «  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  affirming  a 
judgment  of  a  Trial  Court  for  Erie  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  value  of  baggage  alleged  to  have 
been  lost  I^  defendant's  n^ligenoe.  Af- 
firmed. 

The  facts  are  stated  in  the  opinions. 

Mr.  Joseph  Larocque,  Jr.,  with  Messrs. 
Choate,  Hanford,  &  Larocque,  for  appellant: 

By  accepting  the  contract  ticket,  and 
failing  to  declare  the  excess  value  of  her 
luggage,  and  to  pay  freight  thereon,  the 
plaintiff  precluded  herself  from  claiming 
more  than  $100. 

Steers  v.  Liverpool,  N.  T.  &  P.  S.  S.  Co. 
67  N.  T.  1,  16  Am.  Bep.  463;  Wheeler  ▼. 
Oceanic  Steam  Nav.  Co.  72  Hun,  6,  25  N. 
Y.  Supp.  678,  AfBrmed  in  140  N.  Y.  676, 
43  N.  E.  990;  Belger  v.  Dinsmore,  61  N. 
Y.   166,   10  Am.   Rep.  676. 

Messrs.  W.  C.  Carroll  and  Loran  J.  Lewis, 
Jr.,  viith  Messrs.  Lewis  &  Lewis,  for  re- 
tppndent. 

Cullen,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  to  recover  dam- 
ages for  the  loss  of  two  suit  cases  under  the 
following  clrcumstaocea:  The  plaintiff  and 
her  daughter  were  cabin  passengers  in  one 
of  the  appellant's  steamers  sailing  for  Eu- 
fope  on  the  17th  of  September,  1903.  The  pas- 
nge  ticket  was  purchased  some  twenty  days 
prior  to  the  date  of  sailing,  and,  from  that 
time,  was  in  the  possession  of  the  plaintiff. 
The  ticket  contained  the  following  provision 
printed  on  its  face:  "It  is  mutually  agreed 
that  this  ticket  is  issued  by  the  North  Qer- 
man  Lloyd  S.  S.  Company  and  accepted  by 
the  passenger  on  the  following  conditions: 
.  .  .  It  is  also  agreed  that  neither  the 
shipowner  nor  the  passage  broker  or  agent 
nor  the  ship,  is  in  any  case  liable  for  loss 
of  or  injury  to  or  delay  in  delivery  of 
luggage  or  personal  effects  of  the  passengers 
beyond  the  amount  of  one  hundred  dollars 
($100),  unless  the  value  of  the  same  in  ex- 
cess of  that  sum  be  declared  at  or  before  the 
issue  of  this  contract,  or  at  or  before  the 
delivery  of  said  luggage  to  the  ship,  and 
freight  at  current  rates  for  every  kind  of 
property  is  paid  thereon."  On  the  day  of 
sailing  the  plaintiff,  with  her  daughter  and 
husband,  drove  to  the  defendant's  pier  in 
Hoboken.  Her  baggage  was  taken  from  the 
cab,  and  two  trunks  were  delivered  to  the 
baggage  master  and  reoeipta  taken  therefor. 
The  plaintiff  and  her  husband  started  to 
carry  the  suit  cases  to  her  cabin  or  state- 
room, when  they  were  directed  by  the  bag- 
gage master  to  place  the  suit  cases  wit)i 
the  other  baggage,  and  he  stated  that  they 
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would  be  carried  to  the  room.  The  baggage 
master  also  told  her  that  no  receipts  were 
given  therefor.  The  suit  cases  were  never 
delivered  to  the  plaintiff  at  her  cabin  or 
elsewhere,  but  were  lost  The  value  of  th« 
property  was  stipulated  at  $600.  The  de- 
fendant did  not  deny  its  responsibility  for 
the  loss  of  the  property,  but  contended  that, 
under  the  provision  of  the  passage  ticket, 
hereinbefore  recited,  its  liability  was  limit- 
ed to  $100;  and  that  is  the  only  question 
presented  by  this  appeal,  the  trial  court  hav- 
ing awarded  the  plaintiff  judgment  for  the 
full  value  of  the  lost  articles. 

The  ground  on  which  the  decisions  of  the 
courts  below  have  proceeded  was  that  the 
plaintiff  was  not  obliged  to  declare  the  value 
of  her  baggage  until  after  it  was  actually 
placed  upon  the  ship,  and  that  by  its  loss 
before  that  time  she  was  prevented  from 
making  such  a  declaration.  We  place  our 
decision  on  a  different  ground.  We  are  of 
opinion  that  the  provisioris  of  the  passage 
ticket  did  not  apply  to  baggage  intended  to 
be  taken  by  the  passenger  to  her  stateroom 
for  use  during  the  voyage,  but  only  to  such 
as  might  be  delivered  to  the  defendant  to 
remain  in  its  possession  until  the  termina- 
tion of  the  voyage.  The  difference  between 
the  two  claases  of  baggage  in  respect  to  • 
carrier's  liability  therefor  ha*  given  rise 
to  many  eonflieting  decisions  in  the  courts, 
and  the  law  thereon  differs  in  different  ju- 
risdictions. As  to  baggage  of  a  passenger 
delivered  to  its  exclusive  possession,  the  car- 
rier assumes  the  full  liability  of  a  common 
carrier  and  is  an  insurer.  Powell  v.  Myers, 
26  Wend.  691;  Merrill  r.  Orinnell,  30  N. 
Y.  604.  This  doctrine  obtains  everywhere 
so  far  as  we  know.  But  as  to  baggage  which 
remains,  to  some  extent  at  least,  in  the  per- 
sonal custody  of  the  passenger,  a  different 
rule  exists,  and  the  carrier  is  liable  only  for 
negligence.  This  distinction  generally  pre- 
vails, thoi^h  there  is  conflict  in  the  author- 
ities as  to  when  the  personal  control  exer- 
cised by  the  passenger  excludes  a  posses- 
sion by  the  carrier  and  relieves  the  carriei 
from  its  strict  liability.  The  distinction 
prevails  in  this  state  in  the  ease  of  rail- 
roads; and  it  has  been  held  that  a  com- 
pany is  not  liable  for  the  theft  of  an  over- 
coat taken  from  a  seat  in  a  car,  nor  foi 
articles  stolen  from  the  berth  of  a  sleeping 
car,  except  in  case  of  negligence.  Tower  v. 
UUca  &  S.  R.  Co.  7  Hill,  47,  42  Am.  Dee. 
36 ;  Carpenter  v.  New  York,  N.  H.  ft  H.  R. 
Co.  124  N.  Y.  63,  II  LJLA.  76»,  21  Am. 
St.  Rep.  &44,  28  N.  E.  277. 

In  the  case  of  a  steamboat  or  steamship 

which    provides    cabins    or    staterooms    in 

which  the  passenger  is  expected  to  deposit 

the  baggage  needed  for  his  voyage  and  to 

retire  to  rest,  the  responsibility  of  the  car- 
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rier  is  that  of  an  innkeeper,  and  the  com- 
pany is  liable  for  moneys  stolen  from  the 
clothes  of  the  passenger  which  he  has  taken 
off  on  retiring  to  sleep.  Adams  ▼.  New  Jer- 
sey a.  B.  Co.  161  N.  Y.  163,  34  LJUA.  682, 
56  Am.  St.  Bep.  616.  46  N.  E.  369.  This 
principle  would  equally  control  a  loss  of  any 
other  property  of  the  passenger,  stolen  from 
his  stateroom.  We  think  that  the  agree- 
ment contained  in  the  passage  ticket  was 
not  intemded  to  relienre  the  defendant  from 
liability  for  baggage  of  this  character.  In 
terms  it  purports  to  include  not  only  the 
luggage  of  the  passenger,  but  bis  personal 
effects.  Surely  it  was  not  expected  that  the 
passenger  should  make  a  declaration  of  the 
amount  of  money  he  had  on  his  person  or 
the  value  of  the  watch  and  jeweliy  he  car- 
ried, or  of  the  clothes  he  was  wearing,  of 
his  overcoat  and  his  wraps.  Had  the  suit 
cases  not  been  lost,  it  is  entirely  possible 
that  the  plaintiff  might  before  dinner  time, 
or  at  least  the  next  morning,  have  substi- 
tuted a  dress  and  other  articles  of  apparel 
from  the  suit  cases  for  those  she  wore  go- 
ing on  board  the  steamer.  Thus  the  con- 
tents of  this  baggage  would  have  been  con- 
stantly shifting  during  the  voyage  and  prob- 
ably the  value  equally  changing.  The  lan- 
guage of  the  ticket,  which  is  to  be  con- 
strued against  the  carrier  and  every  am- 
biguity in  which  is  to  be  resolved  in  favor 
of  the  pueenger,  supports  the  view  that  it 
was  not  intended  to  include  baggage  taken 
by  the  passenger  in  his  cabin  for  use  dur- 
ing the  voyage.  It  provides  that,  if  the 
value  of  the  baggage  an'd  personal  effects  of 
the  pcwsenger  exceed  $100,  freight  at  cur- 
rent rates  shall  be  paid  thereon,  and  also 
that  baggage  shall  I>e  distinctly  labeled,  and 
in  case  of  n^Iect  so  to  do  the  company 
shall  not  be  liable  for  Iosh  or  dday  in  its 
deliveiy.  Certainly  it  could  not  have  been 
expected  that  the  personal  effects  of  the 
passenger  taken  into  his  cabin  or  stateroom, 
the  use  of  which  changed  from  day  to  day 
or  during  the  same  day,  should  be  paid  for 
as  freight,  or  those  articles  distinctly  la- 
beled. The  conduct  of  the  baggage  master 
equally  confirms  this  interpretation  of  the 
provision.  Beceipts  were  given  for  the 
trunks,  not  for  the  cabin  baggage. 

It  is  unnecessary  to  determine  whether 
the  liability  of  the  deflendant  in  what  may 
be  termed  the  incidental  service  of  carrying 
the  passengers'  hand  luggage  from  the  wharf 
to  the  stateroom  was  that  of  an  insurer,  or 
merely  for  negligence.  The  loss  of  the  suit 
eases,  unexplained,  established  a  prima  facie 
case  of  negligence,  and  no  explanation  was 
given.  The  service  thus  rendered  was  not 
a  voluntary  one  on  the  part  of  the  employee 
octside  of  the  scope  of  his  duty,  for  it  is 
the  common  custom  (^  the  stewards  and 
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other  employees  of  an  ocean  steamer  t* 
cany  the  cabin  baggage  of  the  passengers 
on  and  off  the  boat. 

The  judgment  appealed  from  should  b* 
affirmed,  with  costs. 

Bartlett,  Haigbt,  and  Chase,  JJ.,  ooBcar. 

Gray,  J.,  dissenting: 

I  am  unable  to  ccmcnr  with  the  chief 
judge's  opinion.  It  ignores,  or  nullifies,  a 
contract  of  the  parties,  and  reaches  its  con- 
clnsioB  by  importing  into  their  unqualified 
agreement  a  restriction  upon  its  general 
terms.  The  contract  of  carriage  is  perfect- 
ly plain,  and  the  agreement  in  question  is 
conspicuously  and  legibly  printed  upon  ths 
ticket,  and  is  quite  unambignoutt.  n>e  con- 
tract was  to  carry  the  plaintiff  and  her 
children  from  New  York  to  Cherbourg,  ia 
the  first  cabin  of  one  of  defendant's  steam- 
ers, sailing  at  a  specified  date,  for  the  sum 
of  $200.  Immediately  fcdlowing,  in  heavy 
type,  are  the  words  that  "it  is'  mutually 
agreed  that  this  ticket  iv  issued  by  the 
North  German  Lloyd  Steamship  Co.  and  %b- 
cepted  by  the  passenger  on  the  following 
conditions."  Equally  legible  among  the  five 
conditions  referred  to  is  the  one  tltat  "it 
is  agreed  that  neither  the  shipowner  .  .  . 
nor  the  ship  is  in  any  case  liable  for 
loM  ...  of  luggage  or  persbnal  effects 
of  the  passengers  beyond  the  amount  ol 
one  hundred  dollars  ($100),  unless  the  val- 
ue of  the  same  in  excess  of  that  sum  bs 
declared  .  .  .  at  or  before  the  delivery 
of  said  lug^iage  to  the  ship,"  etc  That 
was  an  agreement  between  the  parties  that, 
"in  any  case"  of  liability  for  a  loss,  the 
valuation  of  the  passenger's  "luggage,  or 
personal  effects,"  was  fixed  at  $100;  but  it 
might  be  declared  to  be  in  excess  of  that 
sum  up  to  the  moment  of  plaintiff's  delivery 
to  defendant.  Language  could  not  more 
comprehensively,  I  think,  express  an  agree- 
ment between  the  defendant  and  its  pas- 
senger with  respect  to  that  feature  of  their 
relations.  If  the  agreement  was-  not  to  be 
taken  so  positively,  as  to  the  limit  of  the 
defendant's  liability  for  the  passenger's 
loss;  if  any  exception  was  intended  to  the 
application  of  the  agreement, —  it  would 
have  been  very  easy  and  very  natural  to 
have  so  stipulated.  The  passage  agree- 
ment was  deliberately  made;  there  was  am- 
ple opportunity  fk>r  the  plaintiff  to  regulate 
her  actions  accordingly,  and  she  had  been  a 
frequent  passenger  by  this  line. 

By  accepting  the  Uoket  for  the  intended 
passage,  she  declared  her  acceptanos  of  its 
terms,  and  the  relative  rights  and  agree 
ments  of  the  parties  became  obligatory,  nie 
agreement  as  to  the  valuation  of  the  lug- 
gage was  for  their  mutual  advantage.  It 
guarded  the  defendant  against  fraud  and 
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it*  price  (or  the  oairiage,  presumably,  was 
measurably  based  upon  the  limited  liability. 
It  advantaged  the  plaintiff;  because,  while 
liquidating  the  value  of  her  portable  effects 
"in  any  case  of  loss,"  it  allowed  her  to  de- 
clare, up  to  the  time  that  the  defendant 
assumed  any  responsibility  therefor,  a  great- 
er value.  Ah  undue  importance  seems  to  be 
attributed  hy  Judge  Cullen  to  the  lan- 
guage: 'Treight  at  current  rates  to  be 
paid"  on  any  excess  in  value  over  $100. 
The  term  "freight,"  however,  is  but  the. 
technical  term  to  express  the  price  to  be 
be  paid  for  the  carriage,  or  transportation, 
of  goods;  and  was  the  phraseology  proper  to 
be  used  in  an  agreement  to  pay  for  any  in- 
creased assumption  of  liability  over  what 
had  been  fixed  by  agreement.  The  ticket 
was  intended  to  regulate  the  mutual  rights 
and  obligations  of  the  parties  from  the  mo- 
ment tbat  relations  commenced  between 
them;  and  no  one  can,  in  my  opinion,  with 
reas<»i,  or  with  justice^,  read  its  plain  terms 
with  otheir  effect.  Those  relatione  com- 
nMnced,  and  the  passage  contract  became 
operative,  when  the  plaintiff  arrived  at  the 
defendant's  pier  and  claimed  the  right  to 
have  herself  and  her  effects  carried.  She 
chose  to  surrender  her  effects  to  the  de- 
fendant's servants.  She  was  not  obliged  to 
do  so,  and  she  might  have  retained  the 
custody  of  the  suit  eases  until  deposited 
where  she  should  choose  to  deposit  them. 
She  did  not  so  elect.  When  she  delivered 
them  to  the  baggage  master,  she  delivered 
them  to  the  defendant;  and  how  could  it 
be  material  to  the  contractual  relation,  or 
affect  its  terms,  whether  its  custody  and 
care  were  for  the  whole  voyage,  or  for  a 
shorter  time?  The  moment  the  defendant 
became  responsible  for  them  at  all,  the  lia- 
bility, necessarily,  was  measured  by  the  val- 
ue theretofore  agreed  upon,  if  not  then 
otherwise  declared.  Is  it  just  to  hold  that 
she  was  excused  from  declaring  to  the  de- 
fendant's agent,  when  delivering  her  effects 
into  his  custody,  that  they  were  of  consid- 
erable-value and  in  excess  of  $100?  Was 
the  defendant  not  to  be  apprised,  in  fair 
dealing,  of  the  greater  value  t  If,  as  we 
must  assume,  the  price  of  the  passage  was 
proportioned  to  the  liability  agreed  upon, 
then  there  is  no  justice  in  allowing  the 
plaintiff  to  be  paid  a  larger  value  for  her 
suit  cases. 

We  may  apply  the  observation  in  Hart  v. 
Pennsylvania  R.  Co.  112  U.  S.  331,  28  L. 
ed.  717,  6  Sup.  Ct.  Rep.  151,  though  the 
carriage  contract  there  related  to  a  ship- 
ment of  horses,  that  "it  is  just  to  hold  the 
shipper  to  his  agreement,  fairly  made,  as  to 
the  value,  even  where  loss  or  injury  has 
occurred  through  the  negligence  of  the  far- 
rier. The  effect  of  the  agreement  is  to 
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cheapen  the  freight  and  secure  the  carriage, 
if  there  is  no  loss;  and  the  effect  of  dis- 
regarding the  agreement  after  a  loss  is  to 
expose  the  carrier  to  a  greater  risk  than 
the  parties  intended  he  should  assume.  The 
agreement  as-  to  value,  in  this  case,  stands 
as  if  the  carrier  had  asked  the  value  of  the 
horses,  and  had  been  told  by  the  plaintiff 
the  sum  inserted  in  the  contract."  It  must 
be  borne  in  mind  that  this  contract  did  not 
seek  to  exempt  the  carrier  from  negligence; 
but,  to  the  contrary,  contemplated  the  pos- 
sible case  of  negligmce  causing  loss,  and 
liquidated  the  damage  in  such  event  at  a 
sum  named.  There  is  no  analogy  with  the 
innkeeper's  liability.  It  was  not  like  the 
theft  of  an  article  from  the  cabin  of  the 
passenger.  It  was,  purely,  a  case  of  the 
failure  of  the  carrier  to  adequately  care 
for  the  luggage  delivered  to  it.  A  passen- 
ger may  take  all  of  his  luggage  in  his  cabin, 
or  he  may  send  a  part  of  it  to  the  ship's 
hold.  In  either  case,  he  will  intrust  all,  or 
only  some  portions,  to  the  carrier;  and  how 
can  it  affect  the  question  of  the  latter's  lia- 
bility, whether  the  delivery  by  it  to  the  pas- 
senger is  to  be  made  at  the  end  of  the  voy- 
age, or  after  the  voyage  has  commenced?  To 
say  that  there  may  be  a  hiatus  in  the  re- 
lation of  a  carrier  to  its  passengers,  and 
that  there  can  be  an  interval  of  time  when, 
notwithstanding  that  the  luggage  had  bee« 
delivered  to  the  former,  no  contraetml  re- 
lation existed  between  the  parties,  is  as  U- 
logical  as  it  is  unreasonable.  Whenever  de- 
livered to  the  carrier,  upon  the  inception  of 
the  contractual  relation,  the  obligation  of 
the  latter  attaches  and  requires  a  delivery 
to  the  passenger  at  some  time  before  or  at 
the  end  of  the  voyage,  as  arranged. 

In  Steers  v.  Liverpool,  N.  Y.  &  P.  S.  8.  Co. 
67  N.  Y.  1,  15  Am.  Rep.  453,  a  trunk,  which 
the  plaintiff  had  delivered  to  the  defendant, 
was  never  found.  Her  passage  ticket  con- 
tained the  limitation,  in  the  case  of  a  loss 
of  luggage,  that  not  "in  any  event  shall  the 
passenger  demand  beyond  the  sum  of  fifty 
dollars  ($50),  at  which  said  baggage  is  here- 
by valued,  unless  a  bill  of  lading  or  receipt 
be  signed  therefor,  specifying  the  articles 
and  their  respective  values."  The  defend- 
ant was  held  liable  for  the  loss  of  the  trunk; 
but  the  amount  of  the  recovery  was  limited 
to  the  specified  sum  of  $50.  In  that  case  it 
appeared  that  the  plaintiff  had  not  even 
seen  her  ticket  until  she  arrived  at  Queens- 
town;  but  that  was  not  oonsidered  to  be 
of  importance.  The  opinion  of  the  court 
pointed  out  the  difference  between  the  pur- 
chase of  such  a  ticket  and  that  of  a  rail-- 
way  ticket,  or  the  taking  of  an  express  com- 
pany's receipt;  and  held  the  plaintiff's  tick- 
et to  be  a  contract  between  the  parties,  mu- 
tually assented  to,  touching  the  voyage  ia 
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question  and  controlling.  In  Wheeler  ▼. 
Oceanic  isteam  Nav.  Co.  72  Hun,  5,  25  N. 
Y.  Supp.  578.  AfBnned  in  149  N.  Y.  676, 
43  N.  E.  990,  the  plaintiff  sued  for  the  value 
of  a  certain  package,  which  the  defendant 
had  received  from  her  and  had  stated  to  her 
it  bad  placed  upon  the  steamer;  but  which 
was  never,  subsequently,  delivered  to  her. 
Her  passage  ticket  contained  an  agreement 
limiting  the  company's  liability  to  an 
amount  not  exceeding  £10,  which  she  said 
she  had  never  noticed;  but  it  was  held 
that  the  amount  of  her  recovery  should  be 
limited  to  the  sum  stated  in  the  ticket, 
which  constituted  a  contract  between  the 
parties. 

However  we  look  at  the  present  case,  we 
find  a  contract  which  is  quite  unobjection- 
able. The  fact  is  that  the  parties  agreed 
-  as  to  the  measure  of  the  defendant's  lia- 
bility, "in  any  case"  of  a  loss  of  luggage  or 
personal  effects;  and  it  is  futile  to  gener- 
alize upon  the  situation  and  to  conclude  that 
something  else  was  meant.  Neither  the  na- 
ture of  the  liability,  nor  the  cause  of  the 
loss,  could  have  any  effect  upon  the  agreed 
value  of  the  luggage  in  the  event  of  its 
loss. 

For  these  reasons,  I  vote  for  the  reversal 
of  the  judgment  and  that  a  new  trial  should 
be  ordered. 
t 

O'Brien    and    Werner,    JJ.,    concur    with 
Gray,  J. 


UNITED   STATES   CISCUIT   COUltT   OF 
APPEALS,  SIXTH    CIRCUIT. 

GEORGE  H.  DICKAS,  Appt., 

ir. 

J.  D.  BARNES,  Trustee,  etc,  of  German 
American  Bank  of  Sydney,  Ohio. 

JAMES  S.  CROZIER,  Appt., 

V. 

SAME. 


B.  W.  STOWELL,  Appt., 

T. 

SAME. 


JOHN  E.  BUSH,  Appt., 

v. 

SAME. 

(—  0.  C.  A.  — ,  140  Fed.  849.) 

Bankruptcy — ^partnership — property  of  mem- 
bers. 

1.  Members  of  a  partnershio  which  has 
committed  an  act  of  bankruptcy  may  be  re- 
quired by  the  court  to  bring  citeir  property 


into  the  bankruptcy  proceedings  'lor  admin- 
istration, although  proceedings  would  not, 
under  the  statute,  lie  against  them  individ- 
ually because  they  belong  to  an  exempt 
class,  or  have  committed  no  act  of  bank- 
rupt^. 
Same — method  of  review. 

2.  Petition  to  review,  and  not  appeal,  ia 
the_  proper  method  to  bring  into  review  the 
action  of  a  bankruptcy  court  in  taking  actu- 
al possession  of  assets  of  members  of  an 
insolvent  partnership  who  are  not  them- 
selves adjudged  bankrupt. 

Same — coireetion  of  procedure. 

3.  A 'prayer  for  appeal  from  a  dedsioB 
in  bankruptcy,  which  proves  to  be  an  er- 
roneous method  of  procedure,  cannot  be 
treated  as  a  prayer  for  revision  of  the  de- 
cree. 

(December  14,  1905.) 

A  PPEALS  by  defendants  from  orders  of 
^  the  District  Court  of  the  United  SUtea 
for  the  Southern  District  of  Ohio  assuming 
jurisdiction  over  property  of  the  individual 
members  of  a  bankrupt  partnership.  Dia- 
missed. 

Statement  by  Severens,  J.: 

On  January  1,  1904,  the  German-American 
Bank  was  adjudged  bankrupt  upon  a  pe- 
tition of  its  creditors  alleging  that  it  was  a 
partnership  and  had  committed  an  act  of 
bankruptcy  by  making  a  general  assignment 
for  the  benefit  of  its  creditors.  The  petition 
also  alleged  that  the  several  partners  com- 
posing the  said  partnership  had  participated 
in  the  making  of  said  assignment,  and  that 
some  of  them  had  made  like  assignments  ot 
their  individual  property  for  the  payment  of 
their  individual  debts.  Of  these  some  were 
dismissed  by  the  court  because  they  were 
held  not  to  be  partners;  others  were  held 
to  be  partners  and  were  adjudged  bankrupt; 
and  some,  including  the  appellants,  though 
held  to  be  partners,  were  not  adjudged  bank- 
rupt,— ^Dickas  and  Crorier,  because  they  had 
not  committed  any  act  of  bankruptcy,  Sto- 
well  because  he  wsis  a  wage  earner,  and 
Bush  because  he  was  a  tiller  of  the  soiL 
And  it  was  "further  ordered  that  all  par- 
ties hereto  foimd  to  be  partners  as  afore- 
said, whether  or  not  adjudged  bankrupts, 
shall  each  file  with  the  referee,  as  required 
by  law,  his  or  her  schedule  of  debts  and  in- 
ventory of  properties  in  the  same  manner 
as  if  adjudged  bankrupts."  This  order  was 
made  on  January  3,  1905,  and  was  com- 
plied with  by  these  appellants.  On  Febru- 
ary 26th  the  court  made  an  order  "that  aO 


Case  Note.— Effect  of  adjudication  of 
bankruptcy  of  partnership  to  subject  the 
separate  estates  of  the  partners  to  adminis- 
tration in  bankruptcy. — It  is  expressly  pro 


that  a  partnership  may  De  adjudged  a  bank- 
rupt, and  that  a  court  of  bankruptcy  whick 
has  jurisdiction  of  one  of  the  partners  may 
have  jurisdiction  oi  all  of  the  oartners,  and 


vided  by  S  6  of  the  bankruptcy  act  of  1898    of  the  administration  of  the  partnership  and 
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of  the  parties  heretofore  and  herein  found 
to  be  partners,  as  aforesaid,  in  the  said 
Bank,  whether  or  not  adjudged  bankrupts, 
shall  each  and  all  file  with  the  referee,  as 
required  by  law,  his  or  her  schedule  of  debt, 
and  inventory  of  property  in  the  same  man- 
ner as  if  adjudicated  bankrupts;  and  the 
said  parties  shall  likewise  turn  oyer  the  pos- 
session of  all  of  their  property,  real  or  per- 
sonal, to  the  trustee  in  bankruptcy  hereto- 
fore herein  chosen,  who  shall  have  the  sole 
power  to  handle,  sell,  and  distribute  the 
same  all  as  directed  by  the  referee  in  bank- 
ruptcy, and  all  to  be  administered  the/same 
as  if  the  said  parties,  each  of  them,  had 
been  adjudged  bankrupts."  From  this  order 
the  parties  named  appellants  in  the  fore- 
going titles  have  severally  appealed.  Mo- 
tions to  dismiss  the  appeals  were  made  by 
the  appellee,  the  hearing  of  which  was  post- 
poned by  the  court  until  the  hearing  of  the 
merits. 

Aligned  before  Severens  and  Richards,  Cir- 
cuit Judges,  and  Ciochran,  District  Judge. 

Messrs.  Andrew  J.  Hess  and  Van  Pelt, 
Dale,  &  Femeding,  for  appellants: 

Where  partners  have  not  individually 
eommitted  any  act  of  bankruptcy,  there  is 
nothing  upon  which  a  court  of  bankruptcy 
can  predicate  jurisdiction  over  them  or  their 
individual  estates. 

Strause  t.  Hooper,  106  Fed.  690. 

The  appeal  will  be  treated,  if  necessary, 
M  a  petition  in  review. 


Chesapeake  Shoe  Co.  v.  Seldner,  58  C. 
0.  A.  261,  122  Fed.  693;  Re  Abraham,  35 
C.  C.  A.  692,  93  Fed.  783;  Re  Worcester 
County,  42  C.  C.  A.  637,  102  Fed.  808;  Rod- 
gers  V.  Ramseur,  44  C.  C.  A.  434,  106  Fed. 
187;  United  States  ex  rel.  Adler  v.  Ham- 
mond, 44  C.  C.  A.  229,  104  Fed.  862. 

Messrs.  Van  Deman,  Burkhart,  &  Shea, 
for  appellee: 

The  partnership  may  be  treated  as  an  en- 
tity which  may  be  adjudged  a  bankrupt  by 
voluntary  or  involuntary  proceedings,  ir- 
respective of  any  adjudication  of  the  in- 
dividual partners  as  bankrupt,  and  upon  an 
adjudication  to  draw  to  the  adminutration 
the  individual  estates  of  the  partners  as  well 
as  the  partnership  estate,  and  marshal  and 
distribute  them  according  to  equity. 

Re  Meyer,  3  Am.  Bankr.  Rep.  669,  98  Fed. 
976;  Vaccaro  v.  Security  Bank,  4  Am. 
Bankr.  Rep.  474. 

Severena,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

As  these  appeals  all  rest  upon  substantial- 
ly the  same  grounds,  they  were  heard  to- 
gether, and  may  be  properly  disposed  of  in 
one  opinion.  The  motion  to  dismiss  the'ap- 
peals  is  founded  on  the  character  of  the  or- 
der, and  that  involves  in  one  aspect  the  ju- 
risdiction of  the  court  in  bankruptcy. 

For  the  appellants,  it  is  contended  that 
the  court,  having  refused  to  declare  them 
bankrupts,  had  no  authority  to  treat  them 
and  their  property  as  if  they  were  bank- 


individual  property.  In  Re  Meyer,  39  C. 
C.  A.  368,  98  Fed.  976,  the  court  said  that  it 
was  the  scheme  of  such  section  to  treat  the 
partnership  as  an  entity  which  may  be  ad- 
judged a  bankrupt  by  voluntary  or  invol- 
imtary  proceedings  irrespective  of  any  ad- 
judication of  the  individual  partners  as 
bankrupt,  and  upon  an  adjudication  to  draw 
to  the  administnition  the  individual  estates 
of  the  partners  as  well  as  the  partnership 
estate,  and  marshal  and  distribute  them  ac- 
cording to  equity;  and  that  under  that  sec- 
tion the  assets  of  the  individual  estates  and 
the  debts  provable  against  them  can  be  as- 
certained without  adjudicating  the  individ- 
ual partners  bankrupt.  The  court  held,  or 
at  least  assumed,  in  this  case  that  an  adjudi- 
cation of  bankruptcy  against  the  firm  as  a 
distinct  entity  will  draw  in  the  separate 
estates  even  of  individual  partners  who  have 
not  committed  or  participated  in  any  act 
by  which  they,  as  individuals,  can  be  ad- 
judged bankrupt.  The  act  of  bankruptcy 
upon  which  the  firm  in  this  case  was  ad- 
judged bankrupt  was  the  execution  of  an 
assignment  for  creditors  by  one  of  the  part- 
ners without  any  participation  by  the  other 
surviving  partner.  This  case  appears  to  be 
direct  authority  for  the  decision  in  Diokas 
V.  BABNRa  so  far  as  it  relates  to  the  estate 
of  a  partner  who  lias  eommitted  no  aet  of 
6L.R.A,(N.S.) 


bankruptcy,  although  it  does  not  expressly 
cover  the  case  of  an  individual  partner  be- 
longing to  an  exempt  class.  There  seems  to 
be  no  exact  precedent  on  the  latter  point. 
In  Adams  v.  Terrell,  4  Woods,  337,  4  Fed. 
796,  it  was  said  thst  the  individual  estate  of 
a  deceased  partner  could  not  be  drawn  into 
and  administered  in  the  bankrupt  court  by 
a  proceeding  against  a  firm  of  which  he  had 
been  a  member.  This  case,  however,  was 
decided  under  the  bankruptcy  act  of  1867, 
which  authorized  an  adjudication  of  bank- 
ruptcy of  "persona  who  are  partners  in 
trade,"  instead  of  "a  partnership,"  and 
which  required  that  all  the  persons  com- 
prising the  partnership  should  be  adjudged 
bankrupt  before  the  warrant  could  issue  en- 
titling the  assignee  to  administer  the  joint 
estate.  (Re  Meyer,  supra.)  It  would  seem, 
therefore,  that,  when  the  court  spoke  of  a 
proceeding  against  the  firm,  it  meant  a  pro- 
ceeding against  the  individual  members  of 
the  firm. 

It  may  be  noted  in  this  connection  that 
clauses  f  and  g  of  I  6  of  the  sot  of  1898  pro- 
vide for  the  administration  of  the  two  es- 
tates in  accordance  with  the  equitable  prin- 
ciple that  the  partnership  assets  are  to  be 
applied  to  partnership  debts,  uul  individual 
assets  to  individual  debta.       .-,  . 
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rupts.  Although  there  are  several  assign- 
menta  of  error  on  each  appeal,  they  all 
rest  on  this  contention.  The  argument  is 
that,  not  being  bankrupts,  they  are  not  sub- 
ject to  the  jurisdiction  of  the  banlcruptcy 
court;  that  the  refusal  to  declare  them 
bankrupts  put  an  end  to  the  authority  of 
the  court  to  retain  control  of  their  property 
for  the  purpose  of  the  bankruptcy  proceed- 
ing; and  it  is  complained  that  the  court, 
by  its  order,  in  effect  denied  to  them  the 
immunity  to  which  they  were  entitled  by 
reason  of  the  proyieions  of  the  bankruptcy 
act.  By  act  of  July  1,  1898,  chap.  541,  §  4b 
(30  Stat,  at  L.  547,  U.  S.  Comp.  Stat.  1901, 
p.  3423),  wage  earners  and  tillers  of  the  soil 
are  excepted  from  those  who  may  be  ad- 
judged involuntary  bankrupts.  And  for  our 
present  purpose,  we  think  the  other  appel- 
lants, who  committed  no  act  of  bank- 
ruptcy, might  be  regarded  as  standing  on 
the  same  footing  as  those  who,  by  reason 
of  their  occupation,  were  exempt  from  an 
adjudication  of  bankruptcy.  It  may  be  con- 
ceded that,  but  for  the  relation  of  these 
parties  to  the  partnership,  the  contention 
they  make  would  be  supported  by  perfect- 
ly adequate  reasons.  But,  on  account  of 
that  relation,  other  conditions  exist.  One 
who  combines  with  others  in  a  partnership 
enterprise  becomes  bound  for  the  payment 
of  the  partnership  debts.  As  partner  he 
shares  the  fortunes  of  the  partnership.  In 
certain  circumstances  It  may  become  sub- 
ject to  the  exercise  of  the  powers  of  a  court 
of  bankruptcy,  where  its  resources  will  be 
gathered  in  to 'satisfy  the  claims  of  credit- 
ors. One  of  those  resources  is  the  liabili- 
ty of  the  partner,  for  which  his  individual 
property  stands  charged.  It  is  true  that, 
by  virtue  of  the  rule  in  equity,  as  well  as 
in  bankruptcy,  for  the  marshaling  and  dis- 
tribution of  assets,  his  individual  property 
is  first  applicable  to  the  payment  of  his 
private  debts,  if  there  be  any.  The  sur- 
plus then  becomes  assets  for  the  payment 
of  the  partnership  creditors.  These  conse- 
quences of  partnership  are  not  derived  from 
the  bankrupt  act,  but  from  the  general  law; 
and  a  partner  is  not  relieved  from  them  by 
his  exemption  from  an  adjudication  of  bank- 
ruptcy. If  bankruptcy  does  not  supervene, 
they  would  be  worked  put  by  a  court  of 
general  jurisdiction,  and  the  partner  would 
be  a  party,  a  necessary  party,  to  the  rec- 
ord, so  that  his  liability  for  the  firm  debts 
oould  be  enforced.  In  the  bankruptcy  court 
the  partner  may  be  brought  before  the  court 
for  the  same  purposes.  In  order  to  reach 
his  property  for  the  payment  of  the  firm 
debts,  it  must  be  ascertained  what  surplus 
there  will  be  after  paying  his  private  debts. 


It  is  said,  however,  that  this  must  be  done 
in  a  state  court.  But,  however  this  might 
be  if  he  were  a  stranger,  the  partner  is  not 
to  be  regardiad  as  a  stranger,  but  as  a  par- 
ty to  the  bankruptcy  proceedings  (Loveland, 
Bankruptcy,  2d  ed.  p.  251,  and  eases  ia  note 
42) ;  and  the  court  had  authority  to  take 
such  proceedings  as  were  necessary  to  as- 
certain what  assets  were  available,  and  to 
subject  them  to  the  requirements  of  the  cas« 
before  it.  The  appellajnts  did  not  make  ob- 
jection to  the  order  because  the  district 
court  was  a  court  of  Federal  jurisdiction, 
but  because  it  erred  in  exercising  it  by  de- 
priving the  appellants  of  their  property. 
Besides  all  this,  the  appellants  submitted 
to  the  jurisdiction  of  the  district  court  when 
they  acquiesced  in  the  order  of  January  S, 
1905,  and  performed  It. 

It  is  not  necessary  for  OS  now  to  deter- 
mine what  the  final  disposition  to  be  made 
by  the  district  court  of  the  individual  as- 
sets of  these  appellants  should  be.  The  or- 
der says  they  are  "all  to  be  4dministered  the 
same  as  if  the  said  parties,  and  each  of 
them,  had  been  adjudged  bankrupts."  Bat 
this  is  indicative  of  a  purpose,  merely,  to  be 
carried  out  in  future  proceedings  and  orders, 
and  does  not  now  definitely  order  what  the 
administration  and  distribution  of  these  as- 
sets shall  be.  When  the  time  comes  for 
making  orders  directly  controlling  the  as- 
sets in  that  behalf,  the  question  suggested 
will  De  presented,  and  the  court  may  be  re- 
quired to  determine  whether  so  much  of  the 
individual  assets  as  may  be  suflScient  to 
pay  the  individual  debts  shall  be  turned 
back  to  these  several  partners,  or  whether 
the  court  will  itself,  in  the  bankruptcy  pro- 
ceeding, attend  to  the  payment  of  the  indi- 
vidual debts.  If,  as  we  think,  the  court  had 
jurisdiction,  and  the  assets  of  the  partners 
were  under  the  control  of  the  court,  it  was 
a  question  whether  actual  possession  by  the 
trustee  was  necessary  or  convenient;  and 
this  was  a  question  of  discretion,  arising  in 
the  administration  of  the  assets.  It  may  be 
that  its  exercise  would  not  be  reviewed; 
but  that  would  be  a  question  relating  to  the 
merits  of  the  order.  If  reviewable  at  all, 
we  think  it  should  be  done  on  a  petition  for 
review,  and  not  upon  appeaL  The  reasons 
for  this  conclusion  are  fully  stated  in  the 
opinion  of  this  court  in  the  case  entitled 
Be  Mueller,  68  a  0.  A.  349,  136  Fed.  711. 
where  Judge  Lurt<»,  in  deUvering  ths  optB- 
ion  discussed  the  statutory  provisions  eoB- 
ferring  appellate  power  upon  the  drcnit 
courts  of  appeals,  and  declared  our  eonclo- 
sion  to  be  that  such  orders  of  the  bankrapt- 
cy  court  as  relate  merely  to  the  administo*- 
tioa  of  the  estate  are  revissble  «n  •  petitica 
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for  review  under  g  24b  of  the  act  (30  Stat. 
at  L.  653,  ohap.  541,  U.  S.  Comp.  Stat.  1901, 
p.  3431),  that  such  orders  and  decrees  as 
are  in  the  nature  of  independent  suits  and 
eontroversies  arising  in  the  course  of  bank- 
ruptcy proceedings  are  reviewable  on  ap- 
peal or  writ  of  error,  as  the  case  may  be, 
under  {  24a,  except  that  in  the  few  cases 
specified  in  §  25a  (cases  withdrawn  from 
those  described  in  the  general  language  of 
the  preceding  {  24)  a  remedy  by  appeal  is 
given  when  promptly  prosecuted.  And  our 
further  conclusion  was  declared  that  tjie 
particular  appellate  remedies  prescribed  for 
the  several  classes  of  cases  were  so  distinct- 
ly given  as  to  preclude  the  court  from  em- 
ploying in  a  given  case  any  other  remedy 
than  the  one  specified  for  that  case. 

Counsel  for  the  appellants  requests  that, 
if  this  appeal  should  be  held  to  be  a  wrong 
remedy,  we  should  allow  the  prayer  for  the 
allowance  of  an  appeal  to  operate  as  a 
prayer  for  revision  under  {  24b.  But  this 
is  an  essentially  different  remedy,  and  pro- 
vides for  the  review  of  decisions  of  ques- 
tions of  law  only,  and  not  of  findings  of 
fact  as  is  done  on  appeaL  For  a  time  sub- 
sequent to  the  enactment  of  the  bankrupt 
law,  the  courts  had  some  difSculty  in  set- 
tling its  construction  in  regard  to  the  meth- 
ods of  reviewing  the  decrees  and  orders  of 
the  district  court  in  bankruptcy;  and  tome 
decisions  were  made  which  might  seem  to 
countenance  the  idea  that  the  methods  pre- 
scribed by  {{  24  and  26  were  somewhat  flex- 
ible, and  might  in  some  circumstances  be 
employed  interchangeably.  But  more  re- 
cently the  subject  has  been  cleared,  and 
the  later  decisions  of  the  Supreme  Court 
have  made  the  construction  of  these  sections 
plain.  See  especially  Denver  First  Nat. 
Bank  v.  Klug,  186  U.  S.  202,  46  L.  ed.  1127, 
22  Sup.  Ct.  Rep.  899;  Elliott  v.  Toeppner, 
187  U.  S.  327,  47  L.  ed.  200,  23  Sup.  Ct. 
Rep.  133;  Holden  v.  Stratton,  191  U.  S. 
115,  48  L.  ed.  110,  24  Sup.  Ct.  Rep.  45; 
Hewit  V.  Berlin  Mach.  Works,  194  U.  S. 
296,  48  L.  ed.  986,  24  Sup.  Ct.  Rep.  690. 
We  are  therefore  constrained  to  refuse  the 
request  of  counsel  that  we  treat  the  prayer 
for  appeal  aa  a  prayer  for  revision.  Proba- 
bly, however,  the  views  we  have  indicated  in 
discussing  the  motion  to  dismiss  would  be 
fatal  to  the  petitioners  on  a  petition  for 
review;  and,  if  so,  no  prejudice  results  from 
the  choice  of  the  wrong  remedy. 

The  appeals  will  be  dismissed,  with  costs 
to  the  appellee. 
«LJEUL(N.&X 
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JAMES  A.  CARROLL  et  al.,  Exrs.,  eto.,  of 

Frederick  E.  Stacey,  Deceased. 

(—  a  0.  A.  — ,  143  Fed.  271.) 

Insurance — accidental  meana. 

An  injury  reenved  by  making  an  in- 
tentional assault  on  another  by  striking  him 
in  the  face  with  the  fist  is  not  by  accidental 
means,  within  the  meaning  of  a  policy  insur- 
ing against  injuries  received  through  such 
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Case  Note. — ^When  death  or  injury  may  be 
deemed  to  have  been  caused  by  accidental 
means,  though  the  voluntary  act  of  insured 
was  the  primary  cause  thereof. — ^Attentioa 
is  here  confined  to  cases  in  which  the  volun- 
tary act  of  the  insured  himself  was  the 
primary  cause  of  the  injury  for  which  re- 
covery is  sought;  that  is,  his  act  itsolf  set 
in  motion  all  the  circumstances  that  result- 
ed in  the  injury,  and  no  act  of  any  other 
independent  agency,  not  set  in  motion  by  hi* 
act,  contributed  to  it.  To  illustrate: 
Where  a  man,  in  walking  past  a  building 
which  is  in  the  course  of  erection,  is  injur^ 
by  a  falling  brick,  his  act,  of  course,  may, 
in  one  sense,  be  said  to  have  been  the  cause 
of  his  injury,  for,  had  he  not  walked  there 
at  that  particular  moment,  he  would  not 
have  been  hurt.  But  in  such  a  case  the  act 
of  another  and  independent  agency,  an  act 
of  chance  or  design  for  which  the  injured 
person  was  in  no  way  responsibl«,  to  the 
happening  of  which  he  in  no  way  contrib- 
uted, was  necessary  to  bring  about  the  ac- 
cident to  him.  It  is  clear  that  the  hypothet- 
ical case  is  altogether  different  from  the 
one  above,  where  the  assurad's  act  was  the 
sole,  primary  cause  of  his  injury.  Of  course 
it  is  not  so  easy  to  differentiate  all  the 
cases;  some  approach  very  closely  the  border 
line  between  these  two  classes.  However,  no 
attempt  has  here  been  made  to  include  cases 
other  than  those  where  the  injury  is  directly 
traceable  to  the  act  of  the  assured. 

In  sudi  cases  it  often  becomes  a  difficult 
question  for  the  courts  to  decide  whether  or 
not  the  cause  of  the  injury  was  an  "acci- 
dental means"  contemplated  by  the  policy 
sued  on.  If  the  natural  or  probable  result 
of  the  assured's  act  would  be  such  an  injury 
as  actually  did  occur, — ^that  is,  if  the  result 
was  such  as  would  ordinarily  follow  from 
the  act ;  such  as  might  be  reasonably  expect- 
ed; indeed,  such  as  ought  to  have  been  an- 
ticipated,— it  is  plain  that  the  death  or  in- 
jury was  not  caused  by  accidental  means. 
On  the  other  hand,  if  the  assured's  aet  wsa 
42 
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EBROR  to  the  Obeuit  Court  of  the  United 
States  for  the  Pistrict  of  South  Caro- 
lina to  review  a  judgment  in  favor  of  plain- 
tiffs in  an  action  brought  to  enforce  payment 
of  an  amount  alleged  to  be  due  on  an  acci- 
dent insurance  policy.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Pritchard,  Circuit  Judge, 
and  Purnell  and  Keller,  District  Judges. 

Messrs.  Sanders  &  DePus  and  W.  S.  Hall, 
for  plaintiff  in  error: 

As  this  wound  was  caused  or  produced  by 
Stacey's  voluntary  and  intentional  act,  the 
defendant  ought  not  to  be  held  liable. 

Games  v.  Iowa  State  Traveling  Men's 
Asso.  106  Iowa,  281,  68  Am.  St.  Rep.  309, 
76  N.  W.  683;  United  States  Mut.  Acd. 
AsBO.  V.  Barry,  181  U.  S.  100,  33  L.  ed.  60,  9 


Sup.  Ct  R«p.  766;  S  Boyce,  Ins.  |  2863; 
Clidero  r.  Insurance  Co.  29  Scot.  'L.  R.  303; 
American  Acci.  Co.  v.  Carson,  99  Ky.  441, 
34  L.R.A.  301,  69  Am.  St.  Rep.  473,  36  S. 
W.  169;  Feder  v.  Iowa  SUte  Traveling 
Men's  Asso.  107  Iowa,  538,  43  L.R.A.  693, 
70  Am.  St.  Rep.  212,  78  N.  W.  262;  2  Bacon, 
Ben.  Soc  1225;  Travelers'  Ins.  Co.  v.  Mc- 
Conkey,  127  U.  S.  661,  32  L.  ed.  308,  8  Sup. 
Ct.  Rep.  1360;  American  Accident  Co.  v. 
Reigart,  94  Ky.  547,  21  L.R.A.  651,  42  Am. 
St.  Rep.  374,  23  S.  W.  191;  Western  Com- 
mercial Travelers'  Asso.  v.  Smith,  40  L.R.A. 
653,  29  G  a  A.  223,  56  U.  S.  App.  393,  86 
Fed.   401. 

Mr.  T.  P.  Cothran,  also  for  plaintiff  in 
error: 

There  is  a  marked  difference  between  » 


attended  with  an  unexpected  and  unusual 
result, —  one  which  could  not  have  been  rea- 
sonably anticipated,  and  which  he  did  not 
intend  to  produce;  that  is,  was  not  the  natur- 
al or  probable  consequence  of  his  act;  and 
was  not  the  result  of  design,  but  was  pro- 
duced unexpectedly  and  by  chance, — the  in- 
jury was  caused  by  accidental  means  within 
tne  meaning  of  policies  of  accident  insur- 
ance. See  4  Cooley,  Briefs  on  Ins.  pp.  3156- 
3160;  ElUott,  Ins.  {!  391,  392;  3  Joyce,  Ins. 
I  2863. 

These  rules  of  law  were  made  plain  by 
the  instructions  to  the  jury  in  McCiirthy  v. 
Traveler's  Ins.  Co.  8  Hiss.  362,  Fed.  Cas.  No. 
8,682,  which  was  an  action  on  a  policy  of 
insurance  at  nisi  prius,  and  in  irhich  no 
appeal  was  ever  had.  In  this  case  it  was 
alleged  that  the  assured  came  to  his  death 
from  the  rupture  of  a  blood  vessel  sustained 
while  exercising  with  Indian  clubs.  The 
court  charged  the  jury  that,  if  the  as- 
sured voluntarily  used  the  clubs  in  the  or- 
dinary way  for  exercise  with  them,  without 
the  uiterference  of  any  unusual  circum- 
stance, or  without  causing  any  tmforeseen, 
accidental,  or  involuntary  movement  of  the 
body;  and  the  rupture  of  the  blood  vessel  oc- 
curred,— the  means  through  which  the  injury 
was  effected  would  not  be  accidental;  but, 
if  there  occurred  any  unforeseen,  accidental, 
or  involuntary  movement  of  the  body  which, 
in  connection  with  the  use  of  the  clubs, 
brought  about  the  injury;  or  if  there  oc- 
curred any  unforeseen  or  unexpected  cir- 
cumstance which  interfered  with  the  usual 
course  of  such  exercises,  and  by  which  there 
was  produced  an  involuntary  movement, 
strain,  or  wrench  which  occasioned  the  in- 
jury,— such  means  would  be  accidental 
within  the  terms  of  the  policy. 

So,  in  Taliaferro  v.  Travelers'  Protective 
Asso,  25  C.  C.  A.  494,  49  U.  S.  App.  275,  80 
Fed.  368,  it  was  held  that  the  assured's 
death  was  not  accidental  where  it  appeared 
that,  in  an  altercation  with  a'nother,  the  in- 
sured was  the  first  to  draw  a  deadly  weapon, 
accompanying  that  action  with  an  exclama- 
tion th4,t  "he  must  have  revenge,"  with  the 
warning  to  the   other  "to  put  himself  in 


shape;"  and  that  he  then  rushed  upon 
him  and  struck  him  with  a  pistol,  in 
the  face,  knocking  him  against  a  tree,  where- 
upon his  adversary  drew  his  own  pistol  and 
shot  the  assured  several  times,  causing 
death.  The  court  said  that  here  the  "de- 
ceased voluntarily  engaged  in  an  encounter 
with  deadly  weapons,  the  result  of  which 
was  not  an  unlikely  result,  but  was' such  as 
any  reasonable  person  might  have  foreseen;" 
and  that,  if  a  man  should  do  an  act  from 
which  it  was  possible  death  might  not  re- 
sult, but  of  which  death  would  be  the  natur- 
ally expected  result,  such  death  could  not  be 
said  to  be  accidental. 

Upon  the  same  principle,  it  has  been  held 
that  an  injury  was  not  caused  by  accidental 
means,  within  the  meaning  of  a  policy  of 
accident  insurance,  where  it  appeared  that 
the  assured  was  injured  internally  by  jump- 
ing in  great  haste  from  a  railroad  oar  at  a 
station  and  running  a  considerable  distance, 
which  action  was  not  necessary  to  his  safe- 
ty, but  was  voluntarily  taken  to  effect  an 
object  which  required  haste.  Southard  v. 
Railway  Pass.  Assur.  Co.  34  Conn.  674,  Fed. 
Cas.  No.'  13,182. 

The  same  rules  of  law  were  applied  in 
Cobb  V.  Preferred  Mut.  Acci.  Asso.  96  Ga. 
818,  22  S.  E.  976,  in  which  it  was  held  that 
the  injury  was  not  effected  by  accidental 
means,  within  the  meaning  of  the  policy 
sued  on,  where  it  appeared  that  the  plain- 
tiff, while  in  an  emaciated  and  feeble  con- 
dition, and  after  safely  alighting  from  a 
train,  so  injured  himself  "in  some  way  or 
other"  in  obrrying  his  baggage,  weighing 
from  60  to  80  pounds,  a  distance  of  about  50 
yards,  that,  soon  after  putting  it  down,  a 
defect  in  the  vision  of  one  of  his  eyes  be- 
came apparent,  which  Anally  resulted  in  a 
total  loss  of  the  sight  of  that  eye.  It  also 
appeared  in  this  case  that  tbe  plaintiff  had 
not  fallen,  or  received  a  blow  or  jar  or 
shock  of  any  kind,  and  there  was  nothing 
unusual  in  the  manner  of  his  carrying  the 
baggage,  or  in  his  movements  while  so  do- 
ing. 

The  cases  are  quite  numerous  in  which  the 
injury  or  death  has  been  held  to  be  acoiden- 
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death  resulting  from  an  accident  and  a  death 
resulting  from  accidental  means. 

o  Jojae,  Ins.  §  2863,  p.  2808;  Feder  t. 
Iowa  State  Traveling  Men's  Asso.  107  Iowa, 
538,  43  L.ILA.  693,  70  Am.  St.  Rep.  212, 
78  K.  W.  252;  American  Acci.  Co.  y.  Reigart, 
94  Ky.  547,  21  LJLA.  651,  42  Am.  St.  Rep. 
374,  23  S.  W.  191;  Games  t.  Iowa  State 
Traveling  Men's  Asso.  106  Iowa,  281,  68  Am. 
St.  Rep.  306,  76  N.  W.  683;  Smith  v.  MboA 
L.  Ins.  Co.  115  Iowa,  217,  56  LJUL  271,  91 
Am.  St.  Rep.  163,  88  N.  W.  368;,  Lovelace 
V.  Travelers'  Protective  Asso.  126  Mo.  104, 
30  LJRA.  209,  47  Am.  St.  Rep.  638,  28  S.  W. 
877;  United  States  Mut.  Acci.  Asso.  v.  Bar- 
ry, 131  U.  S.  100,  33  L.  ed.  60, 9  Sup.  Ct.  Rep. 
756;  Isitt  ▼.  Railway  Pass.  Assur.  Go.  L. 
R.  22  Q.  B.  Div.  504;   Delaney  v.  Modem 


Acoi.  Club,  121  Iowa,  628,  63  LJI.A.  603,  07 
N,  W.  91;  Taliaferro  v.  Travelers'  Protective 
Asso.  26  C.  C.  A.  494,  49  U.  S.  App.  275,  80 
Fed.  368. 

Mr.  J.  C.  Jefieiies,  with  Mr.  H.  J.  Hayns- 
worth,  for  defendants  in  error: 

Pritchard,  CSrcuit  Judge,  delivered  the 
opinion  of  the  court: 

This  is  an  action  at  law,  based  on  what 
is  known  as  an  accident  insurance  policy, 
and  was  brought  by  the  defendants  in  error 
against  the  Fidelity  &  Casualty  Company 
of  New  York,  to  recover  $6,000  on  an  acci- 
dent policy  which  the  plaintiff  in  error  had 
issued  to  Frederick  G.  Stacey,  the  testator 
of  the  defendants  in  error. 

The  complaint  alleges  that,  on   the  23d 


tal,  though  the  act  of  the  insured  was  the 
sole,  primary  cause  thereof,  or  at  least  set 
in  motion  the  agency  that  actually  brought 
it  about.  Thus,  death  from  blood  poison, 
caused  by  a  self-inflicted  cut  made  by  the 
insured  while  trimming  a  com,  is  accidental 
within  the  meaning  of  an  accident  policy. 
Nax  V.  Travelers'  Ins.  Co.  130  Fed.  985. 

So,  in  Standard  Life  &  Acci.  Ins.  Co.  v. 
Schmaltz,  66  Ark.  588,  74  Am.  St.  Rep.  112, 
53  S.  W.  49,  it  was  held  that  there  was  suf- 
ficient evidence  to  sustain  a  finding  that 
death  was  accidental  which  was  caused  by 
the  rupture  of  a  blood  vessel  in  the  as- 
sured's  stomach,  where  it  appeared  that  the 
assured  was  a  strong  man  and  by  trade 
a  railroad  machinist,  that  it  was  his  duty 
to  remove  cylinder  heads  of  engines,  that  he 
bad  frequently  removed  the  same  without 
injury,  but  on  the  occasion  in  question  the 
cylinder  head  stuck  while  ha  was  removing 
it,  and  he  picked  up  a  steel  bar  and  re- 
moved it,  and  then,  in  order  to  prevent  the 
head  falling,  he  very  quickly  dropped  the 
bar  and  caught  the  h«ad,  after  which  he  was 
immediately  taken  sick  and  vomited  blood 
until  he  died. 

And  in  Stout  v.  Pacific -Mut.  L.  Ins.  Co. 
130  Cal.  471,  62  Pac.  732,  the  court  refused 
to_  disturb  a  verdict  in  favor  of  the  bene- 
ficiary of  a  policy  of  insurance  conditioned 
upon  the  death  of  the  insured  from  in- 
juries sustained  tnrough  accidental  means, 
where  it  appeared  that  the  assured,  who  was 
a  man  in  full  vigor  of  life,  was  riding  with 
his  son  in  a  rowboat  attached  to  a  launch 
with  a  rope,  «,nd  the  boat  was  being  drawn 
through  the  water  by  the  launch  when  it 
suddenly  started  to  turn  over,  and  the  as- 
sured reached  forward  to  save  his  son,  and, 
as  he  did  so,  the  boat  went  over,  and  he  was 
afterwards  picked  up  unconscious,  and  with- 
in an  hour  was  dead;  and  the  son  testified 
that,  as  his  falser  reached  for  him,  he  (the 
father)  was  struck  upon  the  head  by  the 
rowlocks. 

The  same  result  was  reached  in  Atlanta 
Acci.  Asso.  T.  Alexander,  104  Ga.  709,  42 
LJR.A.  188,  30  S.  E.  939,  in  which  evidence 
was  held  suflScient  to  support  a  .flndinir  of 
6L.iLA.(N.S.) 


accidental  death,  which  showed  that  the  as- 
sured was  a  hale,  hearty  man,  following 
the  occupation  of  a  blacksmith,  and  that  it 
was  his  duty  to  use  a  heavy  sledge,  and  he 
had  used  the  same  many  times  before  in  the 
course  of  his  business,  and  that,  on  the  oc- 
casion in  question,  while  striking  a  slanting 
blow  with  the  hammer,  he  suddenly  felt  n 
severe  pain  in  the  lower  part  of  his  abdo- 
men, from  which  a  rupture  resulted,  pro- 
ducing a  hernia  which  in  a  few  days 
brought  «tbout  his  death.  The  court  said 
that  the  "jury  could  properly  infer  that  the 
act  which  preceded  the  injury  was  some- 
thing unforeseen,  tmezpected,  and  unusual, 
and  that  the  injury  resulted  directly  and 
immediately  from  such  act,  and  was  there- 
fore produced  by    .    .    .    accidental  means." 

So,  death  from  an  overdose  of  poison  tak- 
en by  mistake  is  within  a  clause  in  a  pol- 
icy of  insurance  limiting  liability  to  injuries 
from  accidental  means.  Mutual  Acd.  Asso. 
V.  Tuggle,  39  III.  App.  509;  Games  v.  low* 
State  Traveling  Men's  Asso.  106  Iowa,  281, 
68  Am.  St.  Rep.  306,  76  N.  W.  683. 

A  similar  application  of  these  rules  of  law 
was  made  in  Lovelace  v.  Travelers'  Protective 
Asso.  126  Mo.  104,  30  L.R.A.  209,  47  Am. 
St.  Rep.  638,  28  S.  VV.  877,  where  it  was  held 
that  the  death  of  a  person  who  was  shot 
by  one  whom  he  was  trying  to  eject  by 
force  from  a  hotel  office  was  a  death  by  ac- 
cident, and  not  a  risk  voluntarily  assumed, 
if  the  deceased  made  the  attempt  without 
knowing  that  the  person  was  armed.  In 
this  case  it  appeared  that  the  deceased  had 
ordered  his  slayer  out  of  the  office  because 
of  the  hitter's  disorderly  conduct  there,  and 
that,  after  some  words  had  passed  between 
them,  they  were  separated,  and  the  de- 
ceased started  upstairs,  but  returned  and 
renewed  the  altercation,  threatening  to  slap 
the  other,  and  applied  an  opprobrious  epi- 
thet to  him,  and  did  slap  him,  and  pushed 
him  back  against  the  wall,  whereupon  his 
adversary  drew  a  pistol  and  shot  the  de- 
ceased several  times,  causing  death  shortly 
afterwards.  It  further  appeared  that  the 
deceased  was  much  larger  and  heavier  than 
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day  of  February,  1903,  the  plaintiff  in  error 
issued  to  Frederick  G.  Stacey,  the  testator 
of  the  defendants  in  error,  its  policy  of 
insurance,  and  thereby  insured  the  said 
Stacey  "against  disabUity  or  death  resulting 
directly,  and  independently  of  all  other 
causes,  from  bodily  injuries  sustained 
through  external,  violent,  and  accidental 
means  (suicide,  sane  or  insane,  not  in- 
cluded) ;  and  it  thereby  promised  to  pay  to 
'  the  executors,  administrators,  or  assigns  of 
the  said  Frederick  G.  Stacey,  the  sum  of 
$5,000  if  death  should  result  within  ninety 
days  from  said  injuries."  It  also  alleges 
that,  while  said  policy  was  still  in  force,  the 
said  Staoey  departed  tliis  life,  and  that  his 
death  resulted  directly,  and  independently 
of  all  other  causes,  from  bodily  injuries  sus- 
tained through  external,  violent,  and  acci- 
dental means,  to  wit:  An  injury  to  his 
hand  which  was  received  on  or  about  June 
8,  1904.  The  answer  of  the  plaintiff  in  er- 
ror admitted  that  it  issued  the  policy  men- 
tioned in  the  complaint,  and  that  the  said 
Stacey  departed  this  life  while  the  policy 
was  in  force.  It,  however,  denied  the  other 
allegations  of  the  complaint,  and  set  up  the 
defense  that  the  death'  of  the  said  Stacey 
was  caused  or  brought  about  by  a  violent 


act  of  his  while  he  was  committing  a>  as- 
sault and  battery  on  one  of  the  citizens  of 
South  Carolina.  The  case  was  tried,  result- 
ing in  a  verdict  and  judgment  for  defendants 
in  error. 

In  order  to  comprehend  the  questions  in- 
volved in  tliis  case,  it  is  necessary  to  recur 
fo  the  testimony  upon  which  defendants  in 
error  base  their  cause  of  action.  The  testi- 
mony, about  which  there  is  no  contention, 
is  as  follows: 

Stacey,  was  president  of  the  National 
Bank  of  Gaffney.  He  and  one  Porter  had 
some  business  transaction  in  the  bank,  dur- 
ing which  Porter  charged  Stacey  with  hav- 
ing required  hhn  upon  a  former  ooeasioB 
to  accept  less  than  the  face  value  of  a  cer- 
tain check  issued  by  J.  A.  Carroll  &  Com- 
pany (of  which  firm  Stacey  was  a  partner), 
in  the  conduct  of  their  lime  business,  and 
that  he  (Stacey)  would  not  pay  his  debts, 
specifying  one  Jones  as  the  pextj  whom 
Stacey  owed  and  would  not  pay.  Sta* 
oey  then  insisted  that  Porter  accompany 
him  to  Jones's  place  of  business,  where  he 
could  face  Jones  with  the  charge.  On  the 
way  they  met  W.  0.  Carpenter,  another 
member  of  the  firm  of  J.  A.  Carroll  &  Co. 
Then  this  conversation  occurred: 


his  slayer,  and  would  have  pushed  him  out 
of  the  door  had  it  been  open. 

So,  a  rupture  to  the  ear  of  one  bathing 
in  the  sea,  caused  by  his  diving  from  a  plank 
into  6  or  7  feet  of  water,  will  sustain  an  ac- 
tion on  an  insurance  policy  in  which  the  lia- 
bility of  the  insurer  is  conditioned  upon 
injury  resulting  from  accidental  meam. 
Rodney  v.  Travelers'  Ins.  Co.  3  N.  M.  543, 
9  Fac.  348. 

And  injuries  to  a  physician,  caused  by 
his  voluntary  insertion  of  a  hypodermic 
needle  into  his  own  flesh,  will  sustain  an  ac- 
tion upon  a  policy  making  the  insurer  liable 
for  injuries  sustained  through  accidental 
means,  where  it  appears  that  the  plaintiff 
was  accustomed  to  take  medicine  by  means 
of  the  needle  as  a  stimulant  when  exhaust- 
ed, and  that  on  this  occasion,  while  he  was 
in  his  carriage  and  was  using  the  needle  for 
this  purpose,  a  sudden  starting  of  his  car- 
riage caused  him  to  insert  the  needle  deeply 
into  his  leg,  resulting  in  the  injury  for  which 
recovery  was  sought.  Bailey  v.  Interstate 
Casualty  Co.  168  N.  Y.  723,  53  N.  E.  1123, 
Affirming  without  opinion  8  App.  Div.  127, 
40  N.  Y.  Supp.  513. 

Upon  the  same  principle,  it  was  held  that 
the  assured's  death  was  caused  by  accidental 
means  within  the  meaning  of  an  insurance 
policy,  where  it  appeared  that  he  went  to  a 
well  for  a  drink  of  water,  and,  finding  that 
the  pump  required  priming,  remarked  that 
he  would  fix  it  so  as  to  obviate  that  diffi- 
culty in  the  future,  and  procured  a  hatchet, 
and,  after  removing  the  planks  over  the  well, 
descended  into  it  for  the  purpose  of  closing 
5  L.R.A.(N.8.) 


an  opening  in  the  iron  pipe  of  the  pum]>, 
and  a  few  minutes  later  his  body  was  found 
at  the  bottom  of  the  weU.  Pickett  v.  Pacifio 
Mut.  L.  Ins.  Co.  144  Pa.  70,  13  LJLA.  661, 
27  Am.  St.  Rep.  618,  22  Atl.  871. 

So,  death  resulting  from  a  pistol  shot  re- 
ceived by  the  assured  while  advancing  in  an 
angry  and  threatening  manner  upon  hi* 
slayer  was  held  to  have  resulted  from  in- 
juries caused  by  accidental  means,  where  the 
deceased  did  not  know  at  the  time,  and  bad 
no  reason  to  believe,  that  his  slayer  vaa 
armed  with  and  would  use  a  deadly  weapon. 
Union  Casualty  &  Surety  Co.  v.  Harroll,  08 
Tenn.  691,  60  Am.  St.  Rep.  873,  40  S.  W. 
1080. 

And  the.  provisions  of  •  policy  inaurinc 
against  the  effect  of  bodily  mjuries  caused 
solely  by  accidental  means  cover  death  r«- 
suiting  from  a  ruoture  of  the  heart,  where 
it  appears  that  the  insured  was  a  strong  and 
healtny  man,  who  had  never  been  sick,  and 
was  accustomed  to  lift,  from  100  to  250 
pounds  without  difficulty,  and  that  the  rup- 
ture of  his  heart  was  caused  by  his  pick- 
ing up  the  end  of  an  iron  bar  weighing  from 
350  to  400  pounds.  Horsfall  v.  Pacific  Mut 
L.  Ins.  Co.  32  Wash.  132,  63  L.R.A.  425,  98 
Am.  St.  Rep.  846,  72  Pac  1028. 

Upon  the  same  principle,  it  has  been  held 
that  injuries  to  the  knee,  caused  by  one 
stooping  to  pick  up  a  marble  dropped  by  a 
child,  vnll  sustain  an  action  upon  a  policy  of 
insurance  against  injuries  caused  by  acci- 
dental means.  Hamlyn  v.  Crown  Acd.  In^ 
Co.  [1893]   1  Q.  B.  760. 
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Staoey:  "That  man  says  that  we  b«at 
him  out  ol  some  money." 

Carpenter:    "How?" 

Stacey:  "He  says  he  had  a  lime  cheek 
and  Carroll  discounted  it  10  per  cent." 

Carpenter:  "I  don't  think  so.  Those 
checks  are  always  at  par." 

About  that  time  Carroll,  the  other  mem- 
ber of  the  firm,  came  in  sight  and  was  about 
to  pass  them,  when  Staoey  called  him  to 
come  to  where  they  were  talking.  When  he 
got  to  them,  Stacey  repeated  to  Carroll, 
in  substance,  what  he  had  said  to  Carpenter. 
Carroll  denied  it,  making  about  the  same 
explanation  as  Carpenter  had  made.  Stacey 
then  said:  "I  knew  that  he  was  telling  a 
lie  about  it/'  Porter  replied:  "You  are  an- 
other liar."  As  soon  as  Porter  said  that, 
Stacey  struck  him  with  the  right  hand, 
staggering  him,  and  immediately  followed 
it  up  with  a  blow  from  his  left  hand  upon 
or  about  the  mouth,  knocking  him  down. 
Porter  made  no  resistance,  but  got  up  and 
walked  off.  Stacey  immediately  looked  at 
his  finger  and  showed  it  to  Carroll,  where 
he  had  cut  his  knuckle.  He  gave  it  some 
immediate  attention,  but  it  grew  steadily 
worse,  developing  into  blood  poison,  followed 
by  amputation  of  the  arm  and  death,  on  the 
S8th  of  June,  1904. 

This  being  an  action  at  law,  if  the  defend- 
ant in  error  is  entitled  to  recover  at  all, 
it  must  be  upon  his  contract  of  insurance, 
and  not  otherwise.  The  contract  provides 
for  the  liability  of  the  plaintiff  in  error  for 
the  death  of  the  insured,  provided  that  such 
death  results  "directly,  and  independently  of 
all  other  causes,  from  bodily  injuries  sus- 
tained through  external,  violent,  and  acci- 
dental means."  According  to  the  evidence, 
the  insured,  while  in  a  fit  of  temper  on  ac- 
count of  something  that  Porter  had  said 
about  him  in  connection  with  a  transaction 
at  his  bank,  accosted  him  on  the  street  and 
engaged  in  conversation,  and,  at  a  time  when 
Porter  was  making  no  demonstration  Of  vio- 
lence, assaulted  him  on  the  face,  first  with 
his  right  hand  and  then  with  his  left;  the 
last  blow  landing  in  Porter's  mouth,  coming 
in  contact  with  one  of  his  teeth,  thereby 
causing  a  slight  abrasion  of  the  skin  of  one 
of  the  fingers  of  the  insured.  Subsequently 
thereto  the  finger  became  infected,  which  re- 
sulted in  blood  poison,  and  from  the  effect  of 
which  he  died  in  about  twenty  days  there- 
after. It  thus  appears  that  the  insured,  at 
a  time  when  he  was  in  full  possession  of  his 
mental  faculties,  accosted  Porter  and  en- 
gaged in  a  controversy  in  consequence  of 
which  he  committed  an  assault  on  the  body 
of  Porter,  evidently  for  the  purpose  of  pun- 
ishing him  for  wlm.t  had  just  occurred  be- 
tween them.  Everything  connected  with  the 
transaction  clearly  indicates  that  the  insured 
IL.R.A(K.S.) 


intended  to  do  exactly  what  he  did  on  that 
occasion.  Therefore  the  injury  which  be 
received  at  the  time  was  the  natural  and 
logical  result  of  an  intentional  act  on  his 
part.  He  was  a  man  of  intelligence,  and  it 
must  b«  presumed  that  he  knew  that  in 
making  an  assault  with  his  fist  in  the  man- 
ner described  he  would  probably  sustain 
more  or  less  injury  to  himself. 

If,  in  this  instance,  it  had  been  shown 
that,  instead  of  striking  an  individual,  the 
insured  had  deliberately  struck  a  tree  or  a 
wall  with  his-  fist,  it  could  not  have  been 
successfully  contended  that  an  injury  re- 
ceived in  consequence  thereof  would  be  due  to 
an  accident.  It  would  be  doing  that  which  was 
intended,  and  as  a  result  of  which  he  might 
have  reasonably  inferred  that  he  would 
sustain  an  injury.  Or  if  the  wound  which 
the  insured  received  on  his  knuckle  had  been 
only  of  such  a  character  as  to  disable  him 
temporarily,  it  could  not  be  insisted  that, 
having  received  the  injury,  under  the  cir- 
cumstances, he  would  be  entitled  to  com- 
pensation for  loss  of  time  sustained  there- 
by. In  order  to  enable  one  to  recover  in 
an  action  based  on  an  accident  policy  on  ac- 
count of  accidental  injury,  it  must  be  shown 
that  the  insured  would  be  entitled  to  re- 
cover for  the  original  injury;  and,  unless  it 
appears  that  such  original  injury  was  due  to 
an  accident  then  known,  or  the  results  flow- 
ing therefrom  oould  be  imputed  to  the  result 
of  an  accident,  recovery  could  not  be  had. 
All  other  results  are  accidental  causes  dis- 
connected with  the  original  cause,  and  can- 
not be  said  to  flow  therefrom. 

In  tiie  case  of  United  States  Mnt.  AccL 
Asso.  V.  Barry,  131  U.  8.  100,  83  L.  ed.  60, 
9  Sup.  Ct.  Rep.  755,  it  appeared  that  three 
men  jumped  from  a  platform.  Two  of  them 
alighted  without  injury.  The  third,  observ- 
ing that  his  comrades  had  alighted  in  safety, 
and  feeling  that  he  would  inoiir  no  risk  in 
doing  that  whidi  others  had  done  without 
injury,  also  jumped,  and  received  an  injury 
from  which  he  died.  In  that  case  the  court 
held  that  the  death  of  the  deceased  was 
caused  by  an  accident;  that  the  injury 
which  resulted  to  him  was  unforeseen  and 
unexpected,  and  therefore  an  accident.  But 
in  the  case  at  bar  the  insured  knew  by  com- 
mon observation  and  experience  that  he 
would  likely  receive  an  injury  by  assaulting 
his  antagonist  in  the  manner  he  did.  The  in- 
jury which  the  insured  received,  under  the 
circumstances,  cannot  be  said  to  be  unusual 
in  its  character.  What  is  an  accident? 
Webster  defines  it  to  be:  "An  event  that 
takes  place  without  one's  foresight  or  ex- 
pectation; an  event  that  proceeds  from  an 
unknown  cause,  or  is  an  unusual  effect  of  a 
known  cause,  and  therefore  not  expected." 

It  cannot  be  contended  that  the  action  of  thf 


868 


UNITED  STATES  (3IRCUIT  CX>URT  OP  APPEAIiS. 


Fn, 


insured  in  first  strilcing  Porter  was  beyond 
his  control,  or  tliat  the  injury  to  his  hand 
was  "an  event  tliat  toolc  place  without  his 
foresight  or  expectation,"  for  he  was  a  man 
of  intelligence,  and  must  have  known  that 
in  bringing  his  fist  in  violent  contact  with 
the  face  or  head  of  another  he  was  liable  to 
bruise  his  knuckles  and  break  the  skin  of 
his  hand.  Nor  can  it  be  contended  that  such 
injury  proceeded  from  an-  unknown  cause, 
for  he  knew  that  men  have  teeth  and  bones 
in  their  faces  and  beads,  the  striking  of 
which  with  the  bare  liand  will  produce  just 
such  an  injury  as  resulted  to  him.  The 
breaking  and  bruising  of  the  skin  of  his 
hand  was  not  an  unusual  effect  of  a  known 
cause,  and  therefore  unexpected,  for  noth- 
ing is  more  usual  in  such  encounters  than 
for  assailants  to  have  their  knuckles  and 
fingers  sprained,  bruised,  and  sometimes 
broken.  It  is  insisted  by  counsel  for  de- 
fendant in  error  that  the  insured  did  not 
expect  to  strike  Porter  in  the  mouth,  that 
striking  the  teeth  was  an  accident,  and  that 
it  cannot  be  presumed  tliat  he  might  have 
reasonably  expected  to  receive  the  injury 
that  followed.  There  is  nothing;  in  the  rec- 
ord to  support  this  contention;  but,  on  the 
other  hand,  the  evidence  shows  that  the  in- 
sured was  very  angry,  and  that  he  was  not 
eontent  with  striking  Porter  with  his  right 
hand,  but  he  immediately  struck  him  a  sec- 
ond blow  with  his  left  hand;  and  it  does 
not  appear  that  he  intended  to  strike  any 
particular  part  of  his  face. 

There  is  a  well-defined  distinction  between 
a  death  resulting  from  an  accident  and  one 
resulting  from  accidental  means.  As  is 
well  said  in  3  Joyce  on  Insurance,  S  2863,  p. 
208:  "A*  person  may  do  certain  acts  the 
result  of  which  acts  may  produce  unforeseen 
consequences,  and  may  produce  what  is  com- 
monly called  accidental  death;  but  the 
means  are  exactly  what  the  man  intended 
to  use,  and  did  use,  and  was  prepared  to 
use.  The  means  were  not  accidental,  but  the 
result  might  be  accidental." 

In  the  case  of  Feder  v.  Iowa  State  Trav- 
eling Men's  Asso.  107  Iowa,  638,  43  LJI.A. 
693,  70  Am.  St.  Rep.  212,  78  N.  W.  252,  the 
injury  received  resulted  from  an  artery  that 
was  ruptured  while  the  insured  was  reach- 
ing over  a  chair  to  close  the  window  shut- 
ters. In  that  case  the  evidence  showed  that, 
he  did  not  fall,  slip,  or  lose  his  balance.  He 
did  nothing  which  he  did  not  foresee  or 
plan,  except  the  rupture  of  the  artery.  This 
was  held  not  to  be  an  accidental  cause,  with- 
in the  meaning  of  the  terms  used  in  an  acci- 
dent policy.  Among  other  things,  the  court 
•aid:  "Although  a  result  may  not  be  de- 
signed, foreseen,  or  expected,  yet,  if  it  be 
the  natural  and  direct  effect  of  acta  volun- 
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tarily  done,  or  of  conditions  voluntarily  as- 
sumed, it  cannot  be  said  to  be  acoidentaL" 

In  the  case  of  American  Acci.  Co.  v.  Rei- 
gart,  94  Ky.  547,  21  L.RA.  651,  42  Am.  St 
Rep.  374,  23  S.  W.  191,  in  discussing  this 
phase  of  the  question,  the  court,  said: 
"They  were  not  attempting  to  restrict  their 
liabiUty  to  a  particular  kind  of  accidents, 
but  were  guarding  the  contract  by  the  use 
of  such  terms  as  would  prevent  liability  for 
injuries  not  originating  from  accidental 
causes." 

The  immediate  cause  of  the  insiired's 
death  was  disease,  to  \rit,  blood  poisoning. 
The  company  did  not  undertake  to  insure 
against  blood  poisoning  or  any  other  dis- 
ease. But  the  fact  that  it  had  not  insured 
against  disease  would  not  be  a  good  de- 
'fense  in  this  case  if  it  could  be  shown  that 
the  blood  poisoning  of  which  the  deceased 
died  was  the  direct  result  of  acddental 
means.  Therefore,  inasmuch  as  it  is  not 
shown  that  the  disease  which  caused  the  in- 
sured's death  was  the  direct  result  of  acd- 
dental means,  this  case  does  not  oome  within 
the  class  of  cases  contemplated  in  the  in- 
surance clause  which  undertakes  to  insure 
against  "external,  violent,  and  accidental 
means." 

In  the  case  of  Western  Commercial  Trav- 
elers' Asso.  V.  Smith,  40  I1.R.A.  663,  29  C 
C  A.  223,  66  U.  S.  App.  393,  85  Fed.  404. 
the  courlv  said:  "In  such  a  case,  the  dis- 
ease is  an  effect  of  the  accident,  the  acci- 
dental means  produced  and  used  by  the 
original  moving  cause  to '  bring  about  its 
fatal  effect,  a  mere  link  in  the  diain  of 
causation  between  the  acddent  and  the 
death,  and  the  death  is  attributable,  not  to 
the  disease,  but  to  the  causa  oa<Man«,  to  the 
accident  alone." 

Unless  it  could  be  shown  that  the  orig- 
inal cause  to  which  the  disease  can  be 
traced  was  "accidental  means,"  then  the 
disease  from  which  the  insured  died  would 
be  a  subject  against  which  the  company 
did  not  insure. 

In  the  case  of  Isitt  v.  Railway  Pass. 
Assur.  Co.  L.  R.  22  Q.  B.  Div.  604,  dted  in 
Delaney  v.  Modem  Aed.  Club,  121  Iowa, 
528,  63  LJI.A.  607.  97  N.  W.  91,  thu  dis- 
tinction is  clearly  laid  down.  In  that  case 
the  insured  had  received  an  acddental  in- 
jtiry  and,  while  in  a  debilitated  condition 
resulting  therefrom,  contracted  a  cold  whi(A 
developed  into  pneumonia  resulting  in  death. 
It  was  held  to  be  a  death  from  acddental 
causes;  and,  in  discussing  the  question  of 
liability,  the  court  said:  "The  question  of 
law  is,  then,  whether  or  not,  as  a  matter 
of  law,  the  chain  of  drcumstanoes  ought  to 
be  taken  into  consideration  as  'effects'  un- 
der this  insurance.    Construing,  as  I  do^tlp 
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terms  of  Inatinmce  m  meaning  tint  the  in- 
jury must  be  immediately  caused  by  the  aed- 
dent,  but  that  death  need  not  be  immedi- 
ately caused  Vf  the  injury,  I  answer  this 
question  in  tl>e  aflSrmative." 

In  that  case  the,  ori^nal  cause  was  the 
result  of  cuxidental  means,  in  consequence 
of  which  tlM  human  system  was  left  in  such 
»  wealc  and  debilitated  condition  that  it 
could  not  resist  tlte  disease  to  the  extent 
that  it  could  have  done  had  it  not  been  for 
such  condition  which  was  caused  by  acci- 
dental means.  Therefore,  it  was  an  easy 
matter  to  trace  the  immediate  canse  from 
which  death  followed  directly  to  the  canse 
in  the  first  instance. 

In  view  of  the  facts  in  this  case,  we  are 
«f  opinion  that  the  injury  receiyed  in  the 
first  instance  was  not  due  to  an  aoddent, 
and  therefore  the  results  which  flowed 
therefrom  cannot  be  said  to  be  due  to  an 
•ecidental  cause.  Such  beings  the  ease,  the 
eourt  below  should  have  instructed  the  jnry 
tltat  there  was  not  sufficient  legal  evidence 
upon  which  to  base  a  finding  in  favor  of  the 
defendants  in  error,  and  should  have  directed 
them  to  return  a  verdict  in  favor  of  the 
plaintiff  in  error.  The  court  erred  in  re- 
fusing to  instruct  the  jury  to  that  effect. 

The  judgment  of  the  Circuit  C!ourt  is  re- 
versed, and  the  case  remanded  to  that  conrt 
with  instructions  to  set  aside  the  verdict 
and  award  a  new  trial,  and  to  proceed 
thereafter  in  conformity  with  the  views 
herein  expressed. 
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Release — fiand — setting  aside. 

1.  A  release  obtained  by  the  physician 
of  one  causing  injury  by  negligence,  from 
the  injured  person  after  he  has  talcen  charge 
of  the  case  and  gained  the  patient's  confi- 
dence by  his  apparent  friendship  and  solici- 


tude for  his  welfare,  will  he  set  aside, 
where  the  injured  person  relied  on  his  state- 
ments and  assuranoes  as  to  the  nature  and 
probable  duration  of  the  injury,  which  were 
recldess  and  proved  untrue,  and  had  a  ten- 
dency to  deceive  and  mislead,  and  were 
made  for  the  purpose  of  inducing  the  settle- 
ment. 
Same — reliance  upon  representations. 

2.  That  a  patient  had  some  doubts  as 
to  the  correctness  of  the  representations  of 
his  physician  as  to  the  extent  of  his  injuries 
will  not  prevent  his  setting  aside  a  release 
of  liability  therefor  where  the  physician  was 
acting  for  the  person  responaible  for  the  in- 
juries, and  induced  the  sigmng  of  the  re- 
lease by  his  representatipns  and  assurances. 

(February  13,  1906.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Conrt  for  Salt  Lake  County 
in  defendant's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  Seen  caused  1^  defendant's 
negligence.    Reversed. 

Statement  by  HcCarty,  J.t 

The  facts  in  this  case  are  as  follows:  On 
January  13,  1902,  plaintiff  was  a  passenger 
on  defendant's  electric  car,  which  was  go- 
ing north  of  State  street,  in  Salt  Lalce  City ; 
that  at  the  intersection  of  the  two  lines  of 
the  street  railway  tmeks  at  Fifth,  South, 
and  State  streets,  a  car,  known  as  the 
"Waterloo  car,"  was  run  into  the  car  upon 
which  plaintiff  was  riding  with  such  force  as 
to  throw  him  violently  to  the  ground,  and, 
as  a  result,  his  right  shoulder  was  dislo- 
cated. He  was  taken  by  defendant  company 
to  a  drug  store  in  the  city,  when  some 
young  physician  came  to  plaintiff,  and  said: 
"I  will  relieve  you,  if  you  want  me  to," 
and  plaintiff  consented.  He  was  placed  un- 
der an  amesthetic,  and,  while  under  its  in- 
fluence, and  before  he  recovered  oonsdoos- 
(ness,  was  taken  charge  of  by  the  company's 
(defendant's)  physician,  who  reduced  the 
dislocation,  and  otherwise  treated  the  in- 
jury. Plaintiff  returned  home,  about  noon, 
which  was  within  a  few  hours  after  he  had 
l>een  taken  in  charge  by  defendant's  physi- 
cian for  treatment.     This  same  physieian 


Case  Note. — Effect  of  representations  or 
undue  influence  by  physidan  to  avoid  re- 
lease.— It  is  difficult  to  formulate  a  general 
rule  which  will  cover  the  validity  of  every 
release  procured  by,  or  under  the  influence 
of,  a  physician  acting  as  agent  of  him  for 
whose  benefit  the  release  was  obtained,  as 
each  case  will  be  governed  by  the  particu- 
lar facts  of  that  case.  It  may  be  stated, 
however,  that  the  courts  do  not  favor  "am- 
bulance chasing"  on  the  part  of  agents  of 
persons  whose  negligence  has  caused  an  in- 
fiLJLA.(NJS.) 


i'ury.  Thus,  in  Missouri  P.  R.  Co.  v.  Good- 
Lolm,  61  Kan.  758,  60  Pac.  1066,  where  a 
passenger  negligently  injured  in  a  railroad 
wreck,  and  at  once  treated  by  a  physician 
of  the  railroad  company,  was  again  visited 
by  the  physician  and  the  claim  agent  of  the 
company  a  few  hours  after  the  injury,  while 
still  nervoiu,  weak,  and  sick;  and,  by  false 
and  fraudulent  representations  of  the  phy- 
sician that  his  injuries  were  alight  aad  tem- 
porary, was  induced  to  execute  a  rel«a«e  at 
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and  t]i«  olain  a|;ent  of  defendant  Tisited 
plaintiff,  and  the  doctor  examined  the  in- 
jury, tried  Us  shoulder,  and  tried  to  get 
the  motion  of  the  shoulder  joint,  and, 
while  making  the  examination,  the  doc- 
tor stated  that  the  injury  was  a  sim- 
ple dislocation,  and  that  plaintiff  would 
be  well  within  a  week  or  ten  days.  The 
elaim  agent  then  ascertained  from  plaintiff 
that  he  was  a  man  with  a  large  family 
dependent  upon  him,  and  was  at  that  time 
without  means  for  their  support,  and  offered 
him  $40,  and  presented  a  release  for  plain- 
tiff to  sign.  Plaintiff  read  the  paper,  and 
informed  the  claim  agent  that  he  would 
sign  the  release  if  they  would  offer  him 
employment  with  the  company  in  case  he 
failed  to  recover  within  the  time  stated  by 
the  company's  physician,  who  was  treating 
him  for  the  injury.  The  doctor  and  claim 
agent  then  went  away,  and  the  claim  agent 
came  back  again  in  the  afternoon,  and  stat- 
ed that  he  could  not  fumilh  him  with  em- 
ployment, but  that  he  would  make  the  offer 


of  settlement  $60^  Plaintiff  replied  that  h* 
"would  rather  wait  a  few  days,  aad  see 
how  the  thing  was  ooming  out."  A  little 
before  noon  the  next  day,  th«  doctor  visited 
the  plaintiff  again,  examined  his  arm,  and 
said:  "My  friend,  you  are  getting  along  all 
rightk"  H«  asked  the  plaintiff  if  the  elaim 
agent  had  been  there  to  see  him,  and  plain- 
tiff told  the  doctor  of  the  offer  of  $60 
made  by  the  claim  agent  the  day  preTioua, 
and  the  doctor  said:  "I  don't  think  it  is 
quite  enough.  I  will  advise  the  company 
to  pay  $7S,  and  if  they  do  not  want  to  do 
that,  I  will  pay  the  $15  myself  from  my 
own  pocket."  And  the  doctor  again  as- 
sured plaintiff  that  his  injury  was  very 
slight,  and  that  he  would  be  well  within 
a  wedc  or  ten  days,  and  requested  plaintiff 
to  inform  the  claim  agent  when  he  called 
again  that  the  doctor  had  offered  hint' 
$75.  When  the  claim  agent  ealled, .  plain- 
tiff again  refused  to  accept  $76.  The  doctor 
called  again  the  next  day,  tried  the  motion 
of  the  plaintiff's  arm,  and  told  him  that  be 


— it  was  held  that  he  would  not  be  bound  by 
such  release.  And  the  ruling  In  Eagle  Pack- 
et Co.  T.  Defries,  94  HI.  698,  34  Am.  Rep. 
245,  is  to  the  same  effect. 

In  Jones  t.  Gulf,  C.  &  S.  F.  R.  Co.  32  Tex. 
CSt.  App.  198,  73  S.  W.  1082,  in  an  action 
to  set  aside  a  release  for  fraud,  a  petition 
was  held  to  state  a  good  cause  of  action 
which  alleged  that,  for  the  purpose  of  ob- 
taining the  release,  the  physicians  and  the 
elaim  agent  acting  for  and  representing  the 
defendant  stated  to  the  plaintiff  that  his 
wife's  injuries  were  slight,  and  that  she 
would  be  well  in  a  few  weeks,  and  would 
be  able  to  do  and  perform  her  usual  duties, 
which  statements  and  representations  were 
untrue,  and  known  to  be  untrue  to  the  phy- 
sicians at  the  time,  or,  if  they  were  not  so 
Icnown,  should  have  been  known  by  them, 
and  could  have  been  known  by  them  from 
their  skill  as  physicians;  and  that,  relying 
upon  such  statements,  the  plaintiff  executed, 
tM  release. 

And  the  cases  generally  hold  that,  if  false 
statements  of  fact  are  made  by  the  phy- 
sician, upon  which  the  injured  person  relies, 
the  release  will  be  disregarded.  Thus,  in 
Houston  &  T.  C.  R.  Co.  v.  Brown  (Tex. 
Civ.  App.)  69  8.  W.  661,  it  was  held  that 
a  release  from  liability  for  personal  injuries 
executed  by  an  employee  of  the  railroad 
company,  and  obtained  and  based  upon  false 
statements  of  a  physician  in  the  employ  of 
the  railroad,  as  to  the  character  of  the  In- 
juries, and  the  progress  of  his  recovery, 
would  not  bar  a  recovery  in  an  action  for 
damages,  even  though  the  physician's  state- 
ments were  made  in  good  faith. 

And  in  International  ft  G.  N.  R.  Co.  v. 
Shuford,  36  Tex.  Civ.  App.  261,  81  S.  W. 
1189,  where  plaintiff,  who  had  been  injured 
while  a  passenger  on  defendant's  train, 
signed  a  release  upon  the  representations  of 
6L.R.A.(N.S.) 


the  defendant's  physician,  made  as  state- 
ments of  facts,  that  her  injuries  were  slight, 
that  she  would  soon  recover,  and  that  the 
sum  offered  her  was  more  than  she  could 
recover  at  law,  it  was  held  that  her  failure 
to  investigate  the  representations  of  tiba 
physician,  and  to  consult  others,  was  no  de- 
fense to  an  action  to  set  aside  the  release. 

And  in  Galveston,  H.  &  S.  A.  R.  Co.  T. 
Cade  (Tex.  Civ.  App.)  93  S.  W.  124,  it  wm 
held  that  a  release  for  personal  injuries, 
procured  from  plaintiff  by  defendant's  •or- 
geon,  who  had  treated  him  for  his  injury,  by 
representations  that  he  had  recovered  an4 
would  suffer  no  more,  when  in  fact  he  had 
not  recovered,  out  was  permanently  injured, 
was  no  bar  to  an  action  for  damages  for 
the  injury. 

But  in  Gulf,  a  &  9.  F.  R.  Co.  v.  Hnyett 
(Tex.)  post,  669,  92  S.  W.  454,  it  was  held 
that  false  representations  made  by  a  sur* 
geon  of  a  railroad  company  as  to  the  extent 
of  the  injuries  of  an  employee  cannot  be 
made  the  basis  of  setting  aside  a  release 
subsequently  obtained  by  the  daim  agent, 
although  the  employee  acted  on  the  infor- 
mation so  received  in  signing  the  release,  if 
the  claim  agent  did  not  knowingly  take  ad- 
vantage of  such  fact. 

A  release  made  in*  reliance  upon  the  ex- 
pression by  the  physician  of  his  honest 
opinion  as  to  plaintiff's  condition  and  the 
leneth  of  time  it  will  take  him  to  recover 
will  not  be  set  side,  even  if  the  opinion  be 
erroneous.  Thus,  in  Quebe  v.  Gulf,  C.  &  S. 
F.  R.  Co.  98  Tex.  6,  66  LJI.A.  734,  81  S.  W. 
20,  it  was  held  that  fraud  in  the  procure- 
ment of  a  release  from  an  injured  employee 
was  not  shown  by  proof  that  the  emjHoyer's 
surgeon  expressed  his  opinion  that  no  in- 
juries except  those  known  at  the  time  would 
result  from  the  accident,  in  reliance  upon 
which  the  release  was  executed,^  not wuit- 
Dinitized  by  VIjXJC)*^^ 
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would  be  all  right  in  a  little  while;  aalced 
plaintiff  if  he  had  signed  the  release,  and 
expressed  surprise  when  told  that  he  had 
not,  and  gave  reasons  whj  it  would  be  best 
for  the  plaintiff  to  sign  it.  The  doctor 
k-tated  that  he  had  been  the  company's 
physician  for  fourteen  years,  and  had,  had 
lots  of  cases  like  that  of  plaintiff,  and 
cited  instances  where  the  company  had  of- 
fered to  settle  with  parties  who  were  in- 
jured, and  that  they  had  refused,  and  had 
gone  into  court,  and  did  not  g»t  anything. 
*19[e  told  me  [quoting  pUin^ff's  testimony] 
that  it  was  better  to  settle  with  the  com- 
pany, and  that  generally  those  who  tried 
to  get  too  mudhi  did  not  get  anything. 
I  told  him  ...  I  thought  the  company 
ouj^t  to  offer  $250.  The  doctor  said  that 
I  ooukl  not  recover  any  such  thing,  because 
he  would  be  opposed  to  it;  that  my  in- 
jury wasn't  such  as  to  get  $250  out  of 
the  company.  He  said  they  would  not  pay 
$260  for  a  simple  diBlocati(m.  I  asked  him 
specially  that  day  how  long  I  would  be  in 


getting  well,  and  he  said  he  could  only 
repeat  what  he  said  yesterday  and  the  day 
before;  that  is,  yon  will  be  well  in  a  week 
or  ten  days,  but  I  could  put  in  another 
week  on  top  of  that  to  rest.  He  said  he 
would  make  it  $120,  if  I  Wanted,  and  pro- 
duced a  printed  slip  from  his  pocket,  and 
asked  for  a  pen  and  some  ink  ready  to  fill 
it  and  he  filled  it  out  and  I  signed  it, 
relying  on  him — as  I  told  him,  I  tnuied 
him  implicitly."  The  plaintiff's  wife  was 
called  as  a  witness,  and  after  testifying  to 
substantially  the  same  facts  as  her  hus- 
band, referring  to  the  statements  made  by 
the  doctor  at  the  time  the  release  was 
signed,  she  stated  that  the  doctor  made  the 
the  following  statements:  "I  am  the  com- 
pany's doctor,  but  I  would  not  take  ad- 
vantage of  any  working  man,  especially  a 
man  with  a  family;"  and  he  says:  "I  tell 
you,  really  I  guarantee  to  you,  that  your 
arm  will  be  all  right  id  ten  days,  and 
will  be  just  as  well  as  it  ever  was." 
Continuing,  she  stated  that  "the  doctor  was 


standing  that  injuries  of  a  much  more  seri- 
ous character  subsequently  developed. 

And  similar  rulings  as  to  the  expression 
•f  opinion  by  the  defendant's  physician, 
which  turns  out  to  have  been  erroneous, 
were  made  in  Doty  y.  Chicago,  St.  P.  ft  EL  C 
R.  Co.  49  Minn.  499,  62  N.  W.  186;  Atch- 
ison, T.  &  S.  F.  R.  Co.  V.  Bennett,  63  Kan. 
781,  6<  Fac.  1018;  Alabama  &  V.  R.  Co.  v. 
Tumbull,  71  Miss.  1029,  16  So.  346. 

And  in  McFarland  r.  Missouri  P.  R.  Co. 
125  Mo.  253,  28  S.  W.  590,  it  was  held  that 
the  mere  fact  that  the  release  was  procured 
by  defendant's  physician  was  not  sufficient 
to  set  it  aside  for  fraud,  where  the  plain- 
tiff was  in  full  possession  of  her  faculties, 
and  had  a  fnll  understanding  of  the  con- 
tents of  the  paper  and  the  &ect  of  it  at 
the  time  she  signed  it. 

In  Eomuth  v.  Metropolitan  Street  R.  Co. 
129  Mo.  629,  31  S.  W.  903,  it  was  held  that 
a  release  executed  by  plaintiff  for  injuries 
received  on  defendant's  railroad  and  based 
upon  the  estimate  of  the  company's  physi- 
cian as  to  the  length  of  time  needed  for 
his  recovery,  which  estimate  proved  to  be 
too  short,  would  not  be  set  aside  on  the 
ground  of  fraud  where  the  plaintiff's  own 
physician  agreed  with  the  physician  of  the 
company. 

And  in  Chicago  &  N.  W.  R.  Co.  v.  Wilcox, 
64  C.  C.  A.  147,  116  Fed.  913,  where  plaintiff 
was  induced  by  the  statement  of  her  own 
physician,  who  was  also  the  defendant's 
physician,  to  believe,  and  did  believe,  that 
she  would  be  well  within  a  year,  and  ex- 
ecuted a  release  upon  that  basis,  but  was 
mistaken,  and  her  injury  proved  permanent, 
it  was  held  that  her  mistake  was  not  a  mis- 
take of  fact,  but  a  mistake  in  opinion  or 
belief  as  to  a  future  event,  and  furnished 
no  ground  for  an  avoidance  of  the  release. 

In  Russian  v.  Milwaukee,  L.  S.  &  W.  R. 
Co.  66  Wis.  326,  14  N.  W.  462,  where,  pend^ 
6L.R.A.(N.S.) 


ing  an  action  for  personal  injuries,  the 
plaintiff,  at  the  request  of  the  defendant's 
agent,  and  without  consultation  with  her 
attorneys,  signed  a  release,  the  execution  of 
which  was  urged  upon  her  by  her  physician, 
who  was  in  tne  pay  of  the  defendant,  the 
court  held  that  the  jury  was  justified  in 
holding  that  the  release  was  a  fraud  upon 
the  plaintiff. 

But  in  Lumley  r.  Wabash  R.  Co.  22  C.  & 
A.  60,  43  U.  S.  App.  476,  76  Fed.  66,  whei» 
the  physician  of  a  railroad  company  knew 
that  the  company  and  the  plaintiff  who  had 
been  injured  by  its  negligence  were  bargain- 
ing for  a  release  upon  the,  basis  of  his  opin- 
ion as  to  the  extent  and  character  of  the 
plaintiff's  injuries  and  the  probable  amount 
of  time  he  would  lose;  and  also  knew  that 
the  plaintiff  would  rely  upon  his  opin- 
ion,— ^it  was  held  that  it  was  his  duty  to 
give  an  honest  opinion  of  plaintiff's  injuries; 
and  that  the  release  would  be  disregarded  in 
an  action  for  damages  for  injuries  of  which 
the  physician  had  made  no  mention,  or  upon 
which  he  had  given  a  wrongful  opinion. 

In  Meyer  v.  Haas,  126  Cal.  660,  58  Pac. 
1042,  where  the  plaintiff,  who  was  unable  to 
read,  and  but  imperfectly  understood  Eng- 
lish, was  led,  by  the  deception  of  his  physi- 
cian, who  was  also  the  agent  of  the  defend- 
ants and  acted  for  them,  to  sign  a  release 
for  injuries  received  through  defendants' 
negligence,  which  release  he  supposed  to  be 
only  a  receipt  for  claims  which  he  might 
have  for  loss  of  wages,  it  was  held  that 
such  release  was  no  bar  to  an  action  for 
personal  injuries  where  no  <daim  was  made 
for  loss  of  wages. 

Whether  a  release  which  is  invalid  by  rea- 
son  of  improper  influence    of  a   physician 
may  be  avoided  in  an  action  at  law  upon 
theoriginal  action,  or  must  be  set  aside  in' 
an  independent  suit  in  equity,  presents  an-' 
other  question  not  considered  herein. 
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Twy  kind  and  friendly  with  iu  »t  all  time*, 
and  every  time  he  spoke  to  my  huabaitd,  he 
called  him  'my  friend,'  and  told  him,  'my 
friend,  you  are  doing  well.' "  Three  or  four 
days  afterwards,  the  doctor  again  examined 
plaintiff,  and  told  him  that  he  would  soon 
be  all  right.  The  doctor  continued  to  visit 
plaintiff  twice  a  week  for  five  or  six  weeks. 
Instead  of  improving,  the  injury  gradually 
grew  worse,  and  plaintiff  was  finally  re- 
moved to  a  hospital  fbr  treatment.  It  fur- 
ther appears  that  appellant,  because  of  the 
injury,  has  substantially  lost  the  use  of  his 
right  arm;  that  he  is  a  miner  by  occupa- 
tion, and  earned  $2.50  per  day  prior  to 
his  injury;  that  since  the  accident,  he  has 
never  been  able  to  earn  more  than  $1  per 
day,  and  then  can  only  obtain  work  at 
odd  jobs,  and  that  his  earning  capacity, 
thereby,  has  been  very  much  impaired,-  if 
not  practically  destroyed. 

On  December  2,  1902,  plaintiff  brought 
this  action  to  recover  damages  for  the  in- 
jury received  in  the  collision  referred  to. 
It  is  alleged  in  the  complaint,  among  other 
things,  referring  to  the  statements  and  rep- 
resentations made  to  plaintiff  by  the  com- 
pany's (defendant's)  physician  soon  after 
the  accident  respecting  the  extent  of  and 
probable  duration  of  the  injury,  "that  all  of 
said  representations  were  made  by  the  de- 
fendant company,  as  aforesaid,  with  the  in- 
tention and  for  the  purpose  of  influencing 
and  inducing  the  plaintiff  to  act  thereon,  and 
to  sign  said  written  instrument  or  release 
upon  the  payment  of  a  sum  of  money  to  the 
plaintiff  grossly  inadequate,  and  out  of  all 
proportion  to  the  real  damages  s'uffered  by 
him;  that  plaintiff  believed  said  representa- 
tions- to  be  true,  and,  acting  solely  by  rea- 
son thereof  and  in  reliance  thereupon,  he 
waa  induced  to  and  did  sign  a  written 
statement,  or  release,  and  accept  said  $120 
from  the  defendant  company;  that  all  of 
said  representations  were  wholly  false  and 
untrue,  made  by  the  company  recklessly  and 
without  regard  to  their  truth  or  falsity, 
and  with  a  full  means  and  knowledge  of 
their  ftilsity;  .  .  .  that  when  plain- 
tiff discovered  the  falsity  of  said  repre- 
sentations, he  made  tender  in  writing  to 
defendant  company,  and  offered  therein  to 
repay  and  refund  said  $120,  and  demanded 
that  said  release  be  canceled  and  surren- 
dered to  him."  Defendant  answered,  admit- 
ting the  formal  allegations  of  the  complaint, 
and  pleaded  the  release  mentioned  as  a  set- 
tlement of  plaintiff's  claim  for  damages,  and 
a  discharge  of  defendant  from  all  liability 
arising  out  of  and  because  of  the  collision 
referred  to,  and  the  injuries  received  by 
plaintiff  therein.  At  the  conclusion  of 
plaintiff's  evidence,  which  disclosed  the 
facts  hereinbefore  recited,  the  trial  court, 
JL.R.A.(N.S.) 


on  motion  of  defendant,  granted  a  Bonsuit 
and  dismissed  the  case,  on  the  grouad  that 
the  signing  and  execution  of  the  release 
mentioned  precluded  a  recovery  by  plaintiff. 
From  the  judgment  entered  on  the  nons\ut« 
plaintiff  has  appealed  to  this  court. 

Mr.  William  A.  Lee,  for  appellant: 

Where  a  person  occupies  a  fiduciary  re- 
lation toward  another,  and  obtains  from 
such  person  any  pecuniary  advantage  by 
reason  of  such  trust  relation,  this  alone 
constitutes  the  strongest  kind  of  evidotce  of 
fraud. 

Anson,  Contr.  Knowlton's  ed.  p.  218, 
•167;  Marx  v.  McGlynn,  88  N.  Y.  867;  St 
Leger's  Appeal,  34  Conn.  434,  91  Am.  Dee. 
735;  Drake's  Appeal,  45  Conn.  9;  Thompeoa 
V.  Hawks,  11  Biss.  440,  14  Fed.  902;  Hedin 
V.  Minneapolis  Medical  t  S.  Institute,  62 
Minn.  146,  35  L.R.A.  417,  64  Am.  St  Rep. 
628,  64  N.  W.  158;  Unruh  T.  Lukens,  1«6 
Pa.  324,  31  AU.  110;  Audenried's  Appeal, 
89  Pa.  114,  38  Am.  Rep.  731. 

A  party  need  not  entertain  an  unquee- 
tionable,  positive  belief  in  the  correctness 
of  an   alleged   opinion   of  a  physician. 

Peterson  v.  Chicago,  M.  &  St.  P.  R.  Co. 
98  Minn.  511,  39  N.  W.  485. 

An  action  of  deceit  may  be  maintained 
on  account  of  false  representations  whea. 
the  party  by  whom  they  were  made  either 
knew  them  to  be  false,  or  made  them  ia 
utter  disregard  of  w'hether  they  were  true 
or  false,  or  made  them  believing  them  to  be 
true  but  without  reasonable  ground  for  rach 
belief,  and  under  such  circiunstances  that  he 
was  bound  to  know  the  truth. 

Anson,  Contr.  p.  207,  "160,  note  1;  Houst- 
on ft  T.  C.  R.  Co.  ▼.  Brown  (Tex.  Civ.  App.) 
69  &  W.  661;  Pendanri*  r.  Gray,  41  Tex. 
329;  Culbertson  v.  Blanchard,  79  Tex.  487, 
16  S.  W.  700;  Peterson  v.  Chicago,  M.  It 
St.  P.  R.  Co.  «upro;  Missouri  P.  R.  Co.  v. 
Goodholm,  61  Kan.  758,  60  Pao.  1066;  Orfe 
▼.  Cassidy,  138  Mass.  437,  52  Am.  Rep.  264; 
Litchfield  v.  Hutchinson,  117  Mass'.  195; 
Walsh  V.  Morse,  80  Mo.  668;  Caldwell  v. 
Henry,  76  Mo.  264;  Johnson  t.  Beeney,  9 
111.  App.  64. 

Mr.  W.  H.  Wilkios  also  for  appeUant. 

Messrs.  Touiig  &  Moyle,  for  respondent: 

The  mere  fact  that  tiie  injury  was  won 
serious  than  was  supposed  at  the  time  tfae 
settlement  was  made,  or  that  the  considera- 
tion was  inadequate,  is  not  proof  of  fraud. 

Quebe  v.  Gulf,  C.  &  S.  F.  R.  Co.  98  Tex. 
6,  06  L.R.A.  734,  81  S.  W.  20;  Southern  De- 
velopment Co.  V.  Silva,  126  U.  S.  248,  31  h. 
ed.  679,  8  Sup.  Ct.  Rep.  881 ;  Eccles  v.  Union 
P.  R.  Co.  7  Utoh,  335,  26  Pac.  924;  Houston 
&  T.  C.  R.  Co.  V.  McCarty,  94  Tex.  298, 
53  LJR.A.  607,  86  Am.  St.  Rep.,  854,  60  a 
W-  *29.  Dig  t  zed  by  Google 
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A  man  lias  not  a  right  to  rely,  except 
at  his  own  peril,  upon  the  representations 
of  the  avowed  agent  of  the  adverse  in- 
terest. 

Thompson  v.  Phoenix  Ins.  Co.  7S  Me.  66, 
46  Am.  Rep.  358;  Mayhew  v.  Phcenix  Ins. 
Co.  23  Mich.  105;  Mtna,  Ins.  Oo.  v.  Reed, 
33  Ohio  St.  283. 

In  order  that  fraud  may  be  found,  there 
must  be  some  evidence  of  fraud,  and  not  a 
mere  statement  of  erroneous  opinion. 

Eccles  V.  Union  P.  R.  Co.  aupra;  Nelson  v. 
Minneapolis  Street  R.  Co.  61  Minn.  167, 
63  N.  W.  488;  Whitney  v.  Richard*,  17 
Utah,  226,  SS  Fac.  1122. 

HcCarty,  J.,  delivered  the  opinicm  of  the 
court: 

As  the  record  now  stands  the  negligence 
of  respondent  must  be  conceded.  Therefore, 
the  only  question  before  us  is.  Was  there 
sufficient  evidence  tending  to  s-how  that  the 
release  in  question  was  obtained  under  such 
circiunstances  as  to  make  it  fraudulent  and 
void,  to  entitle  the  appellant  to  have  the 
case  submitted  to  a  juiyt  We  think  this 
question  must  be  answered  in  the  aflbm- 
ative. 

When  respondent's  physician  took  charge 
of  appellant  at  the  drug  store  soon  after 
the  accident  occurred  which  caused  his  in- 
juries, set  and  bandaged  his  shoulder,  and 
otherwise  treated  his  injuries  in  a  profes- 
sionaJ'  capacity,  the  confidential  relation  of 
physician  and  patient  was  created,  and  con- 
tinued to  exist  thereafter,  as  shown  by  the 
record,  for  several  weeks  after  the  release 
in  question  was  signed  and  delivered  by 
appellant  to  respondent.  The  law  is  well 
settled  that  from  the  time  the  relation  of 
physician  and  patient  is  created  until  it 
ceases  to  exist,  the  physician  is  not  only 
legally  bound  to  act  in  the  utmost  good 
faith  in  his  treatment  of  his  patient  pro- 
fessionally, but  he  is  inhibited  from  taking 
advantage  of  the  confidence  growing  out 
of  this  relation,  reposed  in  him  by  his  pa- 
tient, and,  by  misrepresentations,  or  other 
unfair  means,  or  by  the  exercise  of  undue 
influence,  induce  his  patient  to  convey, 
transfer,  or  otiierwise  dispose  of,  to  such 
physician,  or  to  other  parties  whom  the 
physician  may  represent  in  other  capacities, 
valuable  property  rights  for  a  wholly  in- 
adequate consideration  as  appears  from  the 
record  was  done  in  this  case.  0  Cyc  Law 
&  Proc.  pp.  456-458;  Woodbury  v.  Wood- 
bury, 141  Mass.  329,  65  Am.  Rep.  470,  5 
N.  B.  276;  Unruh  v.  Lukens,  166  Pa.  824, 
31  AtL  110;  Pom.  Eq.  Jur.  §§  956,  963. 

It  appears  from  the  record  that  appellant 
is  a  man  of  limited  experience  and  meager 
education,  and,  at  the  time  of  the  injury 
eomplained  of,  was  wholly  without  expe- 
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rience  respecting  this  class  of  injuries,  or 
of  any  other  matters  pertaining  to  medical 
science;  and  there  is  evidence  in  the  record 
which  tends  to  show  that  he  not  only  had 
faith  in  the  skill  and  ability  of  respondent's 
physician  as  a  doctor,  but  had  the  utmost 
confidence  in  his  integrity  and  uprightness 
as  a  man.  And  the  evidence  also  tends  to 
show  that  appellant  not  only  believed  the 
representations  made  to  him  by  the  physi- 
cian respecting  the  nature  and  extent  of 
his  injuries  and  their  probable  duration, 
but  that  he  acted  upon  them  when  he  signed 
the  release  in  question.  The  record  as  it 
now  stands  tends  to  show  iitat  the  physi- 
cian, during  the  three  days  that  he  at- 
tended appellant  in  a  professional  capacity, 
before  the  release  was  obtained,  not  only 
professed  great  solicitude  for  him  as  a  pa- 
tient, but  his  demeanor  and  whole  course 
of  conduct  was  such  as  would  tend  to  dis- 
arm appellant  of  all  suspicion  and  distrust, 
if  any  he  had,  of  bis  lack  of  good  faith, 
and  lead  him  to  believe  that  he,  the  doctor, 
desired — ^in  fact  was  anxious — ^to  have  the 
railway  company,  respondent  herein,  pay 
appellant  a  sum  of  money  commensurate 
with  the  damages  he  had  sustained  by  rea- 
son of  his  injuries,  even  going  to  the  ex- 
tent, in  his  apparent  solicitude  for  appel- 
lant's welfare,  of  offering  to  pay  a  part  of 
a  stipulated  sum  "out  of  his  own  pocket" 
in  order  that  a  settlement  might  be  made 
on  what  he  claimed  to  be  a  just  and  fair 
basis.  And  we  think  the  evidence  fairly 
tends  to  show  that  the  physician  acted  in 
a  dual  capacity  of  both  claim  agent  and 
doctor,  and,  while  attending  and  waiting 
upon  appellant  as  his  patient,  recklessly 
made  statements  and  gave  assurances  re- 
specting the  nature  and  probable  duration 
of  appellant's  injuries  that  had  a  tendency 
to  deceive  and  mislead  him,  for  the  purpose 
of  inducing  plaintiff  to  sign  the  release  in 
question,  and  make  the  settlement  com- 
plained of. 

It  is  urged  by  respondent  that  appellant's 
own  testimony  shows  that  when  he  signed 
the  rriease  he  had  some  doubt  of  the  cor- 
rectness of  the  statements  made  and  opin- 
ions expressed  by  the  doctor  respecting  the 
extent  of  his  injuries;  and  therefore  he 
must  be  held  to  have  acted  upon  his  own 
judgment,  and  not  that  of  the  doctor.  Some 
detached  portions  of  appellant's  testimony 
on  cross-examination,  considered  by  them- 
selves, would  seem  to  support  this  conten- 
tion; but,  taking  Us  testimony  in  its  en- 
tirety, we  think  that  it  reasonably  shows 
that  he  relied  almost  implicitly  upon  the 
representations  made  and  assurances  given 
by  the  physician  as  to  the  extent  of  his  in- 
juries. But  even  if  it  be  conceded  that 
plaintiff,  notwithstanding  the  repeated  as- 
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suranoe  of  the  physician  that  his  injuries 
were  slight,  and  that  the  disability  caused 
thereby  would  be  of  short  duration,  still 
had  &x>me  doubts  as  to  their  absolute  cor- 
rectness, he  is  not  necessarily  bound  by  the 
release,  provided  he  was  induced  to  sign- 
it  because  of  such  representations  and  as- 
surances. The  rule  is  that  it  is  not  neces- 
sary, in  order  to  avoid  a  contract  of  this 
kind,  when  the  transaction  is  between  phy- 
sician and  patient,  to  s^ow  that  th«  pa- 
tient has  unquestionable  belief  in  the  in- 
fallibility of  the  judgment  of  the  physi- 
cian to  whom  he  has  given  his  confidence, 
and  to  accept,  vrithout  question  or  doubt, 
the  statements  and  representations  made, 
by  which  he  is  induced  to  part  with  his 
property.  It  is  sufficient,  if  the  statements 
made  and  assurances  given  by  the  physician 
induce  the  patient  to  part  with  his  prop- 
erty, even  though  be  may  have  some  doubt 
as  to  their  absolute  correctness.  Peterson 
V.  Chicago,  M.  &  St.  P.  R.  Co.  38  Minn. 
611,  39  N.  W.  486. 

Counsel  for  respondent  cite  and  rely  upon 
the  case  of  Eccles  v.  Union  P.  R.  Co.  7 
Utah,  336,  26  Pac  924,  as  idecisive  of  this 
^case.  In  that  case  the  plaintiff  was  attend- 
ed' and  waited  on  by  her  own  physician, 
who  in  no  way,  in  the  interest  of  the  rail- 
way company  or  otherwise,  used  any  in- 
fluence to  induce  her  to  sign  the  release 
therein  mentioned.  By  an  examination  of 
the  opinion  in  that-  case,  it  will  be  aeen 
that  the  company's  physician  called  to  see 
plaintiff  about  twenty  hours  after  she  was 
injured,  and  found  h«r  sitting  up,  and  said 
to  her,  "Oh,  there  is  nothing  wrong  with 
you  at  all,  etc."  The  doctor  then  went 
away,  and  she  never  saw  him  afterwards. 
Eleven  days  after  the  company's  doctor 
called  to  see  her,  she,  at  the  solicitation  of 
the  railway  company's  claim  agent,  and 
on  the  advice  of  her  husband  and  father- 
in-law,  signed  the  release  therein  mentioned. 
It  also  appears  from  the  opinion  that  from 
the  time  of  her  injury  until  she  signed  the 
release  "she  had  a  physician  of  her  own  in 
constant  attendance,  with  whom  she  could, 
and  doubtless  did,  consult  as  to  the  probable 
effect  of  her  injuries."  It  will  be  observed 
that  in  that  case  the  relation  of  phyai(nan 
and  patient  was  not  created,  and  did  not 
exist,  between  tbe  plaintiff  and  any  phy- 
sician who  represented  the  railway  com- 
pany. Nor  was  it  shown  that  her  own  phy- 
sician used,  in  the  interest  of  the  railway 
company,  any  undue  influence  to  induce  her 
to  sign  the  release  therein  mentioned.  In 
other  words,  the  plaintiff  in  that  case  dealt 
with  the  company  and  its  representative 
at  arm's  length.  Whereas,  in  the  case  at 
bar  the  evidence  as  it  now  appears  tends 
to  show  thAt  soon  after  appellant  was 
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hurt,  and  while  in  an  unconscious  condi- 
tion, and  while  he  was  being  treated  for 
his  injuries  by  another  physician,  he  was 
taken  in  charge  by  respondent's  physidan, 
who  set  and  bandaged  his  shoiUder,  and 
thereafter  made  regular  visits  to  his  home, 
and  waited  upon  him  there,  ostensibly  for 
the  purpose  of  giving  him  medical  treat- 
ment, but  the  main  and  principal  object 
being  to  procure  as  favorable  settlement 
for  his  company  as  he  could  induce  appel- 
lant to  make;  and  his  apparent  solicitude 
for  appellant's  welfare^  as  heretofoK  ob- 
served, was  only  a  cloak  to  remove  what- 
ever doubt  or  suspicion  he  might  have  had 
respecting  the  good  faith  of  the  doctor, 
and  to  quiet  his  (appellant's)  fears  and 
apprehensions  as  to  the  gravity  or  serious- 
ness of  his  injuries.  It  will  thus  be  seen 
that  there  is  but  little,  if  any,  similarity  in 
the  facts  of  the  respective  cases.  Therefore 
the  decision  in  the  Eccles  Case  is  not  de- 
cisive of  the  case  under  consideration. 

Respondent  cites  Nelson  ▼.  Minneapolis 
Street  R..  Co.  61  Minn.  167,  63  N.  W.  48ft, 
and  Houston  &  T.  C.  R.  Co.  v.  McCarty, 
94  Tex.  298,  63  L.R.A.  607,  86  Am.  St. 
Rep.  854,  60  S.  W.  429,  as  authority  in 
this  case.  By  an  examination  of  these 
cases,  it  will  be  seen  that  the  relation  of 
physician  and  patient  did  not  exist  between 
plaintiff  and  defendant's  agent  in  either 
of  them.  Nor  was  there  anything  said  or 
done  by  the  agent  of  defendant  in  either 
case  calculated  and  intended  to  deceive  and 
mislead  the  plaintiff  as  to  the  extent  of  his 
injuries,  for  Uie  purpose  of  inducing  him  to 
sign  a  release  for  a  sum  which  afterwards 
proved  to  be  inadequate  and  out  of  propor- 
tion to  the  injuries  received;  the  most  se- 
rious of  which  were  unknown  to  either  par- 
ty when  the  settlement  was  made.  In  the 
case  of  Nelson  v.  Minneapolis  Street  R.  Co. 
the  court,  in  the  course  of  the  opinion,  says: 
"There  is  not  a  particle  of  evidence  tending 
to  show  that  eiUier  of  the  physioians  inten- 
tionally misrepresented  the  extent  of  plain- 
tiff's injuries,  or  that  the  statements  made 
by  them  were  not  their  honest  opinions  ac- 
cording to  their  best  professional  judg- 
ment based  on  existing  symptoms."  And 
the  court  further  observes:  "These  phy- 
sicians were  not  sent  to  settle  plaintiff's 
claim,  or  to  advise  her.  The  extent  of  their 
authority  was  to  ascertain  the  nature  of 
her  injuries  and  report  the  result  to  the 
defendant  for  its  information."  In  the  case 
of  Houston  &  T.  C.  R.  Co.  T.  UoOaxty, 
supra,  the  plaintiff,  while  a  passenger  upon 
one  of  defendant's  passenger  brains,  was  in- 
jured in  a  wreck  caused  by  the  actionable 
negligence  of  defendant.  At  the  time  plain- 
tiff appeared  to  have  sustained  no  injury 
except  a  sprained  ankle,  ^|^^^^^i^^^ 
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the  oi^ion,  "neither  the  appellant's  [de- 
fendant's] agents  nor  appellee  knew  or  sus- 
pected injuiy  to  any  other  port  of  appellee's 
person,  and  app«llee  exercised,  reasonable 
care  to  ascertain  if  he  was  otherwise  in- 
jured." The  plaintiff  accepted  $450  as  set- 
tlement in  full  for  all  damages  sustained 
by  him  in  th«  wreck  in  which  his  ankle 
was  injured,  and  signed  a  release  by  which 
he  "released  and  forever  discharged"  the 
defendant  from  all  liability  because  of  any 
injuries  received  by  him  in  the  wreck.  Aft- 
erwards, plaintiff  discovered  that  he  had 
received  other  injuries  which  were  unknown 
to  him  at  the.  time  of  the  settlement  re- 
ferred to,  and  that  the  $450  received  by 
him  from  the  company  was  inadequate  and 
out  of  proportion  to  the  injuries  of  other 
parts  of  his  body,  and  he  brought  suit  to 
set  aside  the  release  and  recover  damages  for 
the  additional  injuries.  Neither  fraud  nor 
misrepresentation  was  alleged  or  relied  up- 
on as  a  basis  for  setting  aside  the  release. 
The  court,  in  a  well-considered  opinion  in 
which  many  cases  are  cited  and  reviewed, 
held,  and  properly  eo,  that  plaintiff,  under 
th«  circumstances,  was  barred  by  his  con- 
tract. The  court,  after  observing  that  "the 
a]^llee  [plaintiff]  .  .  .  had  at  least 
the  same  knowledge  and  the  same  means 
of  obtoining  knowledge  as  the  appellant, 
and,  if  there  was  no  fraud  bi  the  transac- 
tion, the  settlement  was  binding  upon  him," 
correctly  states  the  general  doctrine  as  fol- 
lows: "That  where  a  party,  who  has  a 
claim  against  another  for  personal  injuries, 
agrees  upon  a  settlement  of  his  claim,  and 
accepts  a  sum  of  money  or  other  thing  of 
'value  in  settlement  of  such  claim,  he  is, 
in  the  absence  of  fraud  or  concealment,  con- 
cluded by  the  settlement,  is  a  proposition 
sustained,  as  we  think,  ...  by  an  un- 
broken line  of  authority,"  citing  numerous 
cases. 

In  each  of  the  two  cases  last  referred  to 
the  facts  were  equally  within  the  knowledge 
of  the  plaintiff  and  defendant,  and  no  rela- 
tion of  confidence  and  trust  existed  between 
the  parties.  In  the  case  before  us  the  jury 
migtvt  well  have  found  from  the  evidence,  as 
it  now  appears  in  the  record,  that  respond- 
ent's physician  knew,  or  had  reason  to  be- 
lieve, that  plaintiff's  injuries,  at  the  time 
he  signed  the  release,  were  much  more  se- 
rious than  he  (the  doctor)  represented 
them  to  be,  and  that  he  intentionally  con- 
cealed from  plaintiff  his  real  condition,  and 
that  plaintiff,  on  account  of  the  doctor's 
superior  knowledge,  accepted  and  acted  up- 
on the  reprebentations  and  assurances  made 
by  him  respecting  the  condition  and  prob- 
ij>le  duration  of  his    (plaintiff's)    injuries. 

The  case  is  reversed,  with  directions  to 
the  trial  pourt  to  set  aside  the  judgment, 
BL.R.A.(N.S.) 


and  to  grant  a  new  triaL     Costs  on  this 
appeal  are  taxed  against  respondent. 

Bartch,  Ch.  J.,  and  Stravp,  J.,  concur. 
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GULF,  COLORADO,  ft  SANTA  FE  RAIL- 
WAY COMPANY,  Plff.  in  Err., 

T. 

BERT  HUYETT. 
{—  Tex.  — ,  92  S.  W.  454.) 

Employee — ^injury — ^release — ^frand. 

1.  False  representations  made  by  a  sur- 
geon of  a  railroad  company  as  to  the  ex- 
tent of  the  injuries  of  an  employee  cannot 
be  made  the  basis  of  setting  aside  a  re- 
lease subsequently  obtained  by  the  claim 
agent,  although  the  employee  acted  on  the 
information  so  received  in  signing  the  re- 
lease, if  the  claim  agent  did  not  knowing- 
ly take  advantage  of  such  fact. 

Same — ^representations  by   surgeon. 

2.  That  the  surgeon  of  a  railroad  com- 
pany makes  false  statements  to  an  em- 
ployee as  to  the  extent  of  his  injuries  does 
not  justify  a  finding  that  he  was  employed 
by  the  company  or  its  claim  agent  to  make 
them,  or  that  the  latter  knew  that  he  had 
done  so  when  procuring  a  release  of  liability 
for  the  injury. 

Same— assumption  of  risk  of  master's  neg- 
ligence. 

3.  A  servant  assumes  the  risk  of  the 
negligent  manner  in  which  his  master  per- 
forms the  work,  where  it  is  common  and 
habitual,  and  known  to  him  when  he  en- 
ter* upon  the  work  in  which  he  is  iniured. 

(April  18,  1806.) 

ERROR  to  the  Court  of  Civil  Appeals  for 
the  Second  Supreme  Judicial  District 
to  review  a  judgment  aflSrming  a  judgment 
of  the  District  Court  for  Cooke  County  in 
plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant'^ 
negligence.    Reversed. 

The  fkicte  are  stated  in  the  opinion. 

Messrs.  A.  H.  Cnlwell  and  J.  W.  Terry 
for  plaintiff  in  error. 

Messrs.  Stnait  ft  Bell  for  defendant  In 
error. 

Williams,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  in  error,  who  had  received 
personal  injuries  while  in  the  service  of 
plaintiff  in  error,   in  consideration  of  the 


Note. — As  to  effect  of  representations  or 
undue  influence  by  physician  to  avoid  re- 
lease, see  note  to  Viallet  t.  Consolidated 
R.  &  P.  Co.  ante,  664. 
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payment  by  th«  latter  of  the  sum  of  $250 
executed  to  it  a  release  of  all  damages 
thus  sustained.  He  subsequently  brought 
this  suit  to  recover  such  damages  where- 
in be  sought  to  avoid  the  release  on 
the  ground  that  it  was  obtained  by  a  mis- 
representation made  to  him  by  one  of  the 
surgeons  of  the  railroad  company  engaged 
in  treating  him  in  its  hospital,  as  to  the 
nature  and  extent  of  his  injuries  and  as 
to  his'  recovery  therefrom.  His  version  of 
the  transaction  is  that  on  Friday,  October 
16,  1903,  he  had  an  interview  with  defend- 
ant's claim  agent  concerning  a  settlement, 
in  which  he  proposed  to  settle  for  $2,000, 
and  the  claim  agent  declined  to  consider 
his  proposition;  that  on  the  next  day,  Dr. 
Scott,  one  of  the  surgeons  in  charge  of  the 
hospital,  when  visiting  it,  requested  him  to 
"stand  in  front  of  him,"  and,  when  he  did 
80,  said  to  him,  "Huyett,  you  are  not  dam- 
aged, you  will  soon  be  as  good  a  man  as 
ever;  you  will  soon  be  able  to  go  to  work;" 
that,  believing  thiv  statement  to  be  true, 
and  being  induced  by  it,  on  the  following 
Monday  he  renewed  his  negotiation  with  the 
claim  agent  and  settled  with  him  for  $250. 
It  is  conceded  by  Dr.  Scott,  and  shown  by 
all  the  evidence,  that  the  statement  thus  at- 
tributed to  him,  if  made,  was  untrue>  and 
did  not  fairly  represent  plaintiff's  condi- 
tion; but  Dr.  Scott  explicitly  denies  hav- 
ing made  it  There  is  no  evidence  that  the 
doctor  knew  of  the  interviews  between 
plaintiff  and  the  claim  agent,  or  that  a 
settlement  was  then  being  discussed  between 
them;  nor  is  there  any  evidence  that  the 
claim  agent  knew  of  the  statement  made 
by  the  doctor  to  the  plaintiff,  or  that  the 
doctor  in  any  way  acted  with  him  in  pro- 
curing or  for  the  purpose  of  procuring  a 
settlement.  It  may  be  conceded  that  the 
evidence  sufficiently  shows  that  Dr.  Scott 
was  an  agent  of  the  defendant  in  rendering 
services  as  physician  and  surgeon  to  its  in 
jured  employees  at  the  hospital,  and  that 
it  lay  within  the  scope  of  his  employment 
not  only  to  treat  them,  but  to  advise  them 
concerning  the  nature  and  duration  of  their 
mjuries,  and  the  probability  of  their  re- 
covery. It  appears,  also,  to  have  been  a 
part  of  his  duty  to  give  information  on 
these  subjects  to  the  defendant's  employees 
in  its  claim  department.  But,  beyond  this, 
he  had  no  connection  with  that  department, 
and  nothing  to  do  with  making  settlements 
and  obtaining  releases  or  in  conducting  ne- 
gotiations therefor.  The  representation  re- 
lied on  to  avoid  the  release,  therefore,  does 
not  appear  to  have  been  made  in  the  trans- 
action in  which  the  contract  of  settlement 
was  made,  nor  by  the  agent  authorized  to 
represent  the  defendant  therein;  but,  so 
far  as  the  evidence  indicates,  it  was  discon- 
iL.R.A.(N.S.) 


nected  from  that  contract,  and  made  by  aa 
agent  whose  duties  as  agent  had  no  rela- 
tion to  snch  matters.  The  law  upon  the 
subject  is  thus  laid  down  by  Judge  Story 
in  his  work  on  Agency,  {  135,  whos«  state- 
ment is  supported  by  many  decisions:  "If 
the  agent,  at  the  time  of  the  contract, 
makesF  any  representation,  declaration,  or 
admission  touching  the  matter  of  the  con- 
tract, it  is  treated  as  the  representatioix 
declaration,  or  admission  of  the  principal 
himself.  But  the  qualifications  above  stat- 
ed are  also  most  important  to  be  attended 
to.  The  representation,  declaration,  or  ad- 
mission of  the  agent  does  not  bind  the  prin- 
cipal if  it  is  not  made  at  the  very  time  of 
the  contract,  but  upon  another  occasion; 
or  if  it  does  not  concern  the  subject-matter 
of  the  contract,  but  some  other  matter  in  no 
degree  belonging  to  the  res  gestce."  In  §  137, 
the  principle  is  thus  illustrated:  "Thus, 
for  example,  what  an  ag^nt  has  said,  or  rep- 
resented, at  the  time  of  the  sale  of  a. 
horse,  which  sale  was  authorized  by  hit* 
master,  whether  it  be  a  representation  or 
a  warranty  of  soundness,  or  of  any  other 
quality,  will  be  binding  upon  the  master. 
But,  what  he  has  said  upon  the  subject  at 
another  time,  or  upon  another  occasion, 
will  not  be  binding  upon  him;  for  it  ia 
no  part  of  the  res  gesta,  and  did  not  at- 
tach as  an  incident  or  inducement  to  the 
sale.  For  such  purposes  the  agent  is  no 
longer  acting  as  agent  of  the  master,  and 
his  declarations  are  not  to  be  used  aa 
proofs  against  the  master;  but  the  fact* 
contained  in  those  declarations  must  be 
proved  aliunde.  Indeed,  in  such  cases 
the  agent  himself  may  be  properly  called 
as  a  witness;  and,  hence,  it  has  been  said 
that  his  declarations  are  not  the  best  evi- 
dence of  the  facts." 

According  to  this,  it  the  representation 
relied  on  had  been  macle  by  the  agent  who 
effected  the  settlement,  but  in  a  different 
transaction,  it  could  not  affect  the  rights 
of  the  princi]Ml  tmder  the  contract.  For  a 
stronger  reason  is  this  true  of  a  represen- 
tation made  not  only  in  a  different  trans- 
action, but  by  another  agent  having  no 
authority  in  relation  to  or  connection  with 
the  setUement.  His  statements  have  only 
the  relation  to  the  contract  of  settlement 
that  those  of  a  stranger  would  have,  for 
the  reason  that  in  making  them  he  did  not 
represent  the  defendant  with  respect  to 
the  settlement.  6  Thomp.  Corp.  g  6321; 
American  Nat.  Bank  v.  Cruger,  91  Tex. 
451,  462,  44  S.  W.  279.  The  mere  fact, 
therefore,  that  he  was  an  agent  of  the  de- 
fendant for  some  purposes  does  not  make 
his  representation  available  a«  a  reason 
for  avoiding  a  contract  whicb  he  did  not 
mako.    It  is  tnu  thai  if  he,  aamiming  to 
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act  for  defendant,  had  procured  the  re- 
lease, whether  authorized  to  do  so  or  not, 
and  the  defendant  were  seeking  to  avail 
itself  of  it  as  a  defense,  any  fraud  practised 
by  him  in  obtaining  it  would  be  imputed  to 
defendant.  But  a  contract  qomplete  in  all 
respects  was  made  by  defendant  through  its 
other  agent,  and  hence  the  principle  laid 
down  in  Henderson  r.  San  Antonio  k  M. 
G.  R.  Co.  17  Tex.  560,  67  Am.  Dec.  676,  is 
not  applicable,  for  the  reason  that  the  rep- 
resentation of  an  agent,  not  shown  to  have 
had  connection  with  that  contract,  cannot 
be  used  to  defeat  it.  It  is  also  true  that, 
if  it  were  shown  that  defendant  or  its  claim 
agent  used  the  physician  as*  an  instrument 
to  deceive  plaintiff  as  to  his  condition  in 
order  that  an  advantageous  settlement 
might  he  made,  or  that  the  claim  agent  and 
the  physician  acted  together  in  so  procur- 
ing the  release,  the  contract  would  be  af- 
fected by  the  physician's  representations  as 
fully  as  if  he  had  been  the  only  agent  em- 
ployed in  the  transaction  (International 
&  G.  N.  R.  Co.  ▼.  Shuford,  86  Tex.  Civ.  App. 
251,  81  S.  W.  1189)  J  and  it  may  be  that,  if 
the  claim  agent  in  effecting  the  settlement 
knew  and  took  advantage  of  the  state  of 
plaintiffs  mind,  caused  by  deception  prac- 
tised by  the  doctor,  the  result  would  be  the 
same.  But  such  things  as  this  must  be 
proved,  and  cannot  be  supplied  by  conjecture 
or  suspicion.  If  plaintiff's  statement  be  ac- 
cepted, that  Dr.  Scott  made  the  statement, 
which  all  concede  would  have  been  a  glar- 
ing misrepresentation  of  the  character  of 
plaintiff's  injuries  and  of  his  condition,  the 
question  as  to  why  he  did  so  would  natural- 
ly arise  in  one's  mind,  and  might  suggest 
suspicion  as  to  his  purposes;  but  this  is  not 
sufficient  to  warrant  the  finding  of  the 
facts,  of  which  there  is  no  other  evidence, 
that  he  was  employed  by  defendant  or  its 
other  agent  to  make  the  representation,  or 
that  they  knew  that  he  had  done  so.  Some 
matters  in  the  record  are  relied  on  by  the 
defendant  in  error  to  establish  these  facts, 
such  as  that  Dr.  Scott,  on  some  occasion  not 
shown  to  have  had  any  connection  with  the 
settlement  made,  when  asked  by  plaintiff 
as  to  the  propriety  of  his  making  a  settle- 
ment, replied  in  effect  that  a  reasonable 
settlement  would  be  better  than  a  pro- 
longed lawsuit,  and  the  fact  that  the  rep- 
resentation and  the  settlement  were  so 
closely  connected  in  time  and  sequence; 
but,  while  these  circumstances  are  consist- 
ent with  the  conclusion  that  plaintiff  seeks 
to  establish,  they  are  certainly  not  inconsist- 
ent with  the  opposite  one,  supported  by  the 
uncontradicted  testimony  of  both  agents, 
that  there  was  no  knowledge  on  the  part  of 
eith«r  of  what  the  other  did.  In  the  case  of 
Houston  &  T.  C.  R.  Oo.  v.  Brown  (Tex.  Civ. 
SL.R.A.(N.S.) 


App.)  69  S.  W.  651,  in  which  a  writ  of  er- 
ror was  refused,  no  question  was  made  in 
this  court,  nor,  as  we  judge  from  its  opin- 
ion, in  the  court  of  civil  appeals,  as  to  the 
responsibility  of  the  railway  company  for 
the  representations  of  the  physician  which 
were  held  sufficient  to  avoid  the  release 
there  in  question. 

As  the  cause  is  to  be  remanded  because  of 
the  insufficiency  of  the  evidence  as  pointed 
out,  and  of  error  in  the  charge  of  the  court 
under  which  the  jury  were  authorized  with- 
out sufficient  evidence  to  impute  to  the  de- 
fendant the  representation  of  Dr.  Scott,  we 
deem  it  proper  to  notice  one  other  assign- 
ment of  error.  The  trial  court  charged  the 
jury,  upon  plaintiff's  original  cause  of  ac- 
tion, that  a  servant  does  not  assume  the 
risk  of  dangers  brought  about  by  the  neg- 
ligence of  the  master.  There  was  evidence 
in  the  case  which  called  for  the  statement 
of  the  well-known  qualification  of  this  rule 
applicable  where  the  servant  has  knowledge 
when  he  enters  upon  the  work  in  which  he 
is  hurt  of  the  negligence  of  his  employer  and 
of  the  danger  created  thereby  to  which  he 
(the  servant)  is  to  be  exposed  in  doing  such 
work.  The  plaintiff  claimed  that  he  was 
hurt  by  the  negligence  of  his  superior  in 
ordering  the  raising  of  the  hammer  of  a  pile- 
driver,  when  the  pile  to  be  driven  was  also 
suspended  in  the  air,  in  such  manner  that 
the  hammer  caused  the  pile  to  swing  against 
plaintiff  and  knock  him  from  the  bridge  on 
which  he  was  standing  to  assist  in  the  work. 
The  wrong  is  alleged  to  have  consisted  in 
raising  the  hammer  before  the  pile  had  been 
lowered  to  the  groimd.  The  plaintiff's  evi- 
dence represented  this  as  an  unusual  occur- 
rence, such  as  he  had  never  witnessed  before, 
and,  of  course,  upon'  his  statement  there 
could  be  no  assumption  of  the  risk.  But 
the  defendant's  evidence  tended  to  show  that 
this  was  not  only  the  common,  but  the 
proper,  way  of  doing  the  work.  If  the  jury 
agreed  with  its  contention  tn  toto,  they 
necessarily  concluded  that  there  was  no  neg- 
ligence, and  hence  the  instruction  could  have 
done  no  harm.  But  the  jury  could,  perhaps, 
have  thought  that,  while  this  was  a  danger- 
ous and  negligent  manner  of  doing  the  work, 
yet  it  was  the  one  in  which  it  was  common- 
ly and  habitually  done  by  defendant,  and 
that  plaintiff  knew  that  fact.  Under  such 
circumstances  there  would,  we  think,  be  an 
assumption  of  risk  arising  from  a  danger 
known  to  have  sprung  from  the  master's 
negligence.  Of  course  the  mere  fact  that 
such  an  occurrence  may  have  occasionally 
happened  before  would  not  have  this  effect, 
for  the  reason  that  an  employee  may  not 
be  held  to  foreknow  that  negligent  con- 
duct will  be  repeated.  The  assumption  of 
risk  would  arise  from  the  doing  of  tiie  work 
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(a  «  manner  m  common  and  habitual  that 
the  employee  should  know  that  it  will  be 
followed  on  the  particular  occasion.  Wheth- 
er or  not  the  charge  referred  to  would  be 
cause  to  reverse  the  judgment  when  no 
further  instruction  was  requested  it  is  un- 
necessary to  determine. 

For  the  errors  first  pointed  out  the  judg- 
ment is  reversed,  and  the  cause  remanded. 


WASHINGTON  SXn>REHE  COURT. 

STATE  OF  WASmNGTON  EX  BEL.  HEN- 
RY HARRIS  et  al. 
▼. 
SUPERIOR  COURT  OF  THURSTON  COUN- 
TY et  aL 

(—  Wash.  — ,  86  Ftta  666.) 

Eminent  domain— electricity. 

The  selling  of  electric  power  to  the 
public  generally  is  not  a  public  use  for  which 
the  power  of  eminent  domain  may  be  ex- 
ereisM. 

(June  9,  1906.) 

PETITION  tor  a  writ  of  certiorari  to  re- 
view proceedings  for  the  condemnation 
of  property  to  aid  in  the  generation  of 
electricity  which  resulted  in  judgment  of 
condemnation.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  H.  Aabton  and  Vance  & 
Mitchell  for  relators. 

Messrs.  T.  N.  Allen  and  Troy  ft  Falknor 
for  respondents. 

Dnnhar,  J.,  delivered  the  opinion  of  the 
aonrtt 

Respondent,  a  domestic  corporation,  with 
its  principal  place  of  business  at  Olympia 
filed  its  notice  and  petition  in  the  superior 
court  of  Thurston  county,  Washington,  for 
the  condemnation  and  appropriation  of  cer- 
tain real  property  situate  in  Thurston 
county,  Washington,  belonging  to  the  re- 
lators. The  respondent  is  a  light  and  power 
company,  and,  under  certain  charter  pro- 
visions, is  employed  to  furnish  light  to  the 
cities  of  Olympia  and  Tumwater,  and  to  run 
electric  cars  in  and  I>etween  the  cities  of 
Olympia  and  Tumwater  for  hire.  The  elec- 
tricity which  is  used  by  the  company  is 
generated  by  water  power  from  water  which 
flows  down  the  Des  Chutes  river.  It  is  al- 
leged in  the  petition  that  there  is  not  suffi- 


Note. — The  question  whether  the  genera- 
tion of  electric  power  for  sale  to  the  pub- 
lic constitutes  a  public  use  for  which  the. 
power  of  eminent  domain  may  be  exercised 
to  discussed  in  tlie  note  to  2  LJ{.A.(N.S.) 
642. 
6L.RjL(N.S.) 


dent  water  to  furnish  power  for  the  com- 
pany to  carry  out  the  provisions  of  Its  char- 
ter in  furnishing  electricity  to  the  citiea 
of  Olympia  and  Tumwater,  and  in  operating 
their  electric  cars,  and  for  the  purpose  of 
furnishing  such  power  as  it  has  been  fur- 
nishing at  reasonable  and  uniform  rates  to 
the  public  generally.  The  petition,  among 
other  things,  is  as  follows:  "That  your 
petitioner  has  not  been,  nor  does  it  intend 
to  engage,  in  any  other  corporate  purposes 
except  as  herein  set  out,  except  it  admits 
it  has  been  engaged  in  furnishing  electric 
power  at  reasonable  and  uniform  rates  to 
the  public  generally  and  without  discrimina- 
tion between  persons  substantially  similarly 
situated,  and  is  bound  to  continue  to  so 
furnish  electrical  power  to  the  general  pnb 
lie  at  reasonable  and  uniform  prices  and 
without  discrimination  between  persons  sub- 
stantially similarly  situated."  The  testi- 
mony in  the  case  is  also  to  effect  that  the 
condemnation  is  sought  for  the  purpose  of 
obtaining  additional  power,  not  only  for 
use  in  operating  the  light  plant  and  the 
electric  car  system,  but  for  the  purpose  of 
selling  power  to  the  different  manufactories, 
and  for  different  purposes.  So  that  the 
question  presented  is  whether  or  not  the 
furnishing  of  power  outside  of  the  power 
necessary  to  operate  its  electric  cars  and 
lighting  system  is  a  public  use.  This  ques- 
tion was  raised  by  the  pleadings,  and  the 
court  found  that  such  use  was  a  public  use, 
that  the  respondent  had  the  right  and  power 
to  condemn,  that  there  was  a  necessity  for 
the  condemnation,  and  ordered  the  question 
of  the  compensation  to  be  paid  the  relator  to 
be  submitted  for  the  determination  of  a 
jury.  This  proceeding  was  brought  to  re- 
view that  order. 

The  land  sought  to  be  condemned  was  land 
which  would  be  overfiowod  by  raising  a  dam 
in  the  Des  Chutes  river  creating  a  reservoir 
for  the  purpose  of  storing  the  waters  ot 
the  Des  Chutes  river  and  using  the  same  in 
times  of  low  water.  We  held,  in  State  ex 
rel.  Harlan  v.  Centralia-Chehalia  Electric  R. 
&  P.  Co.  (Wash.)  85  Pac  344,  that  the  opera- 
tion of  an  electric  car  was  a  public  use,  and 
the  right  of  condemnation  existed  for  the 
purpose  of  obtaining  power  necessary  for  the 
prosecution  of  such  business.  It  is  also,  we 
think,  without  question,  now  admitted  that 
the  furnishing  of  electric  lights  to  a  mu- 
nicipality is  a  public  use  which  warrants 
condemnation  of  private  property.  In  th« 
case  last  mentioned  it  was  said  that,  if  a 
private  use  is  combined  with  a  public  one 
in  such  a  way  that  the  two  cannot  be 
separated,  then  unquestionably  the  right  of 
eminent  domain  could  not  be  inv<dced  to 
aid  tixo  enterprise.  And  many  cases  were 
cited  to  the  effect  that  the  statute  author^ 
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izing  the  condemnation  of  property  for  uses, 
a  part  of  which  only  are  of  a  public  nature, 
is  in  violation  of  the  mle  that  private  prop- 
erty cannot  be  taken  for  private  use,  and 
hence  cannot  be  enforced.  And  that  the  courts 
are  not  confined  to,  and  it  is  not  to  be  tested 
exclusively  by,  the  description  of  those  ob- 
jects and  purposes  as  wt  forth  in  the  ar- 
ticles of  association;  but  evidence  aliunde, 
showing  the  actnal  business  proposed  to  be 
conducted,  may  be  considered.    And  in  that 
ease,  where,  nnder  the  article*  of  incorpo- 
ration, the  oompaay  was  entitled  to  engage 
in  private  enterprises,  it  was  held  that,  in- 
asmuch as  the  application  to  condenm  was 
made  for   a  public  use  only,   namely,   to 
obtain  power  to  proseoate  the  business  of 
running  electric  cars,  the  right  to  condemn 
would  not  be  withheld.    In  thi»  ease  it  will 
be  observed  that,  under  both  the  applica- 
tion and  the  proof,  the  power  of  condemna- 
tion was  sought  for  the  purpose  of  obtain- 
ing power  to  furnish  to  oth^  enterprises  in 
addition  to  the  charter  uses  of  the  respond- 
ent.   And,  while  this  question  was  not  di- 
rectly decided  in  the  case  last  referred  to, 
it  has  been,  it  seems  to  us,  directly  decided 
advOTsely  to  respondent's  contention  by  this 
court  in  State  ex  rel.  Tacoma  Industrial  Co. 
V.  White  River  Power  Co.  39  Wash.  648,  2 
L.R.A.(N.S.)    842,   82   Pae.    160,  where  it 
was  held  tltat  the  right  of  eminent  domain 
cannot  be  exercised  in  favor  of  an  electric 
lig^t  and  power  corporation  organized  for 
the  purpose  of  diverting  water  for  power 
purposes   for  the   generation  of   electricity 
to  be  sold  commercially  to  manufactories, 
railways,  and  cities,  in  the  absence  of  stat- 
utory regulation  and  guaranties  of  the  pub- 
lic   use   and    enjoyment   of    the   properly. 
Bince  the  same  is  not  a  public-service  cor- 
poration, and  the  use  is  not  a  public  use, 
in  this  case,  of  oourse,  the  respondent  is 
only  a  public-service   corporation   for   the 
purpose  of  furnishing  light  and  operating 
cars  as  above  mentioned,  and  evidently  is 
not  a  public-service  corporation  for  the  pur- 
pose of  engaging  in  the  business  which  the 
White  River  Power  Company  was  engaged 
in,  and  in  the  exercise  of  which  it  was  held 
not  to  be  a  public-service  corporation;  and 
therefore  it  is  aeddng  to  take  private  prop- 
erty for  a  private  use,  in  violation  of  $ 
16,  art.   1,  of  the  state   Constitution.     In 
the  White  River  Power  Company  Case  many 
decisions  were  cited  to  sustain  the  doctrine 
that  such  uses  as  we  are  discussing  were 
not   public    uses,   and    it   was    there   said 
that  '^he   question   is    not   a   new   one  in 
this  court.    It  was  fully  considered,  in  rela- 
tion to  another  statute,  in  the  case  of  Healy 
Lumber  Co.  v.  Morris,  33  Wash.  490,   6*3 
L.R.A.  820,  99  Am.  St.  Rep.  964,  74  Pac. 
681;"  and  citationa  from   Lewis,  Eminent 
•  LJt.A.(N.8.) 


Domain,  and  many  other  cases  were  dted 
to  sustain  the  doctrine  annotmced  in  the 
Healy  Lumber  Co.  Case,  in  wliich  case  we 
decided  that  the  public  use  authorizing  the 
exercise  of  the  right  of  eminent  domain  con- 
templated by  the  Constitution  is  not  syn- 
onymous with  public  benefit,  and  a  use 
of  private  enterprises  does  not  authorize  the 
exercise  of  the  rig^t,  however  much  pub- 
lio  policy  demands  it,  or  whatever  the  pub- 
Uo  benefit  therefrom  may  be,  but  it  must 
be  a  uae  by  the  publio  or  by  some  agency 
that  is  quasi  public.  And  tlie  authorities 
pro  and  con  on  this  question  were  set  out  at 
length  in  the  ease. 

In  view  of  the  elaborate  discussion  and 
multifarious   authorities  cited  in  the  two 
cases  just  mentioned,  we  do  not  deem  it  nee 
essary  to  again  go  into  a  discussion  of  the 
question  on  its  merits,  but  refer  to  those 
cases,  and  the  case  of  Brown  v.  Qerald,  100 
Me.  351,  70  LRJL  472,  61   AU.  786,  aa 
exhaustive  and  instructive  case  where  the 
authorities  are  marshaled,  and  the  conclu- 
sion  reached  that  manufacturing,  generat- 
ing,   selling,    distributing,    and    supplying 
electricity  for  power  for  manufacturing  or 
mechanical  purposes   is   not   a  public   use, 
for  which  private  property  may  be  taken 
against   the   will    of   the    owner.     That   a 
public  use,  such  as  justifies  the  talcing  of 
private'  property  against  the  will   of   the 
owner,  cannot  rest  merely  upon  public  bene- 
fit, or  public  interest,  or  great  public  util- 
ity.   In  the  course  of  the  opinion  in  that 
case,  it  was  said:    "We  think  that  the  ulti- 
mate use  of  the  power  is  an  important  con- 
sideration.   If  that  use  is  essentially  a  pri- 
vate use,  in  a  private  business,  will  it  be- 
come a  puUio  uae  by  merely  multiplying  the 
numl>er  of  persons  who  may  have  occasion 
to  use  the  power  t     If  it  would  not  be  a 
public  use  to  supply  power  for  one  miil, 
would  it  be  such  to  supply  for  two  mills, 
or  for  six,  or  twelve!    We  think  not.    In 
each  indiWdual  case,  it  would  be  supplying 
the  power  for  a  private  tise.    If  the  E>tat< 
cannot  take  the  property  of  one  and  give  the 
use  of  it  to  another  for  private   use,   can 
it  give  the  use  to  ttiat  other,  in  order  that, 
in  the  form  of  electric  power,  he  may  dls 
tribute  the  use  to  a  dozen  others  for  theii 
private  business  purposes?     We  think  not 
There  is  no  underlying  necessity  or  peciil 
iarity  in  the  business  of  distributing  elec 
trie  power  which  requires  any  such  enlai^e 
ment  of  the  power  of  eminent  domain.  Then 
seems  to  be  such  a  necessity  in  the  cases  O' 
all  the  quasi  publio  corporations  which  wi 
have     mentioned.       Railroads,     t,elegraphs 
telephone,  and  water  companies  cannot  bi 
built    and   maintained   by    individuals    foi 
their    several    use,    each    one    for    himself 
There  is  an   'impossibility,'  to   use   Judy 
43 
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000167*8  words,  'of  making  provisiona  for 
them  otherwise'  than  through  the  power  of 
eminent  domain.  But  every  man  can,  if  he 
wishes,  have  a  mechanical  power  of  his  own, 
either  steam,  or  water,  or  electric.  He  can 
serve  himself  without  the  intervention  of 
the  state. — not  so  conveniently  or  advan- 
tageously, perhaps,  as  it  woiJd  be  to  be 
served  by  others.  But  mere  convenience  and 
advantage  in  private  business  must  yield 
to  the  property  rights  of  citizens  sacredly 
guarded  by  the  Constitution."  It  must  be 
admitted  that  many  things  are  considered 
a  public  use  now  that  were  not  so  consid- 
ered a  half,  or  even  a  quarter,  of  a  century 
ago;  and  it  may  be,  and  it  is  probable,  that 
in  tiie  not  distant  future  many  things  which 
are  now  considered  a  private  use,  by  the 
ehanging  conditions  and  evolution  of  busi- 
ness, will  of  necessity  become  a  public  use; 
but,  until  such  change  is  made  manifest^ 
private  property  must  be  protected  from 
eondemnation  in  that  behalf. 

The  judgment  of  the  lower  court  will  be 
reversed,  but  the  respondent,  if  it  desires, 
may  amend  its  oomplaint  asking  for  eon- 
demnation of  land  sufficient  for  the  pur- 
poses which  we  have  indicated  were  of  pub- 
lic use,  and  the  proof  must  be  confined  to 
the  necessity  of  such  use. 

Uonnt,  Ch.  J.,  and  Soot,  Crow,*Bndkiii, 
Fnllerton,  and  Hadley,  JJ.,  eonour. 

Rehearing  denied. 
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L.  0.  SMITH.   Sheriff    of    King    County, 
Respt. 

(—  Wash.  — ,  84  Fac  861.) 

Plumbers — act  requiring  license — ^validity. 

An  act  requiring  journeymen  plumb- 
ers to  secure  a  license  as  a  condition  to  car- 
rying on  their  trade  cannot  be  upheld  as  s 
bealth  regulation. 

(March  0,  1900.) 


APPEAL  by  petitioner  from  a  judgment 
of  the  Superior  Court  for  King  County 
remanding  him  in  a  habeas  corpus  proceed- 
ing to  secure  his  release  from  custody  to 
which  he  had  been  committed  for  violation 
of  the  statute  requiring  plumbers  to  secure 
licenses.    Reversed. 

The  facts  are  stated  in  the  opinion. 
Mr.  E.  H.  Flueck,  for  appellant: 
The  act  contains  am  arbitrary  classifica- 
tion. 

State  ex  rel.  Chapel  v.  Justus,  90  Minn. 
474,  97  N.  W.  IM;  State  ex  rel.  Douglas 
y.  Ritt,  76  Minn.  631,  79  N.  W.  636;  State 
ex  rel.  Courthouse  ft  City  Hall  Comrs.  ▼. 
Cooley,  56  Minn.  640,  68  N.  W.  163;  NiehoU 
V.  Walter,  37  Minn.  264,  33  N.  W.  803; 
Johnson  v.  St.  Panl  ft  D.  R.  Co.  43  Minn. 
222,  8  I..R.A.  419,  45  N.  W.  166;  Lavallee 
V.  St.  Panl,  M.  ft  M.  R.  Co.  40  Minn.  249, 
41  N.  W.  974;  Murray  v.  Ramsey  County, 
81  Minn.  369,  61  LJLA.  828,  83  Am.  St. 
Rep.  379,  84  N.  W.  103;  McDaniels  v.  J.  J. 
Connelly  Shoe  Co.  30  Wash.  655,  60  L.R. 
A.  947,  94  Am.  St.  Rep.  889,  71  Pac.  37; 
Re  Camp,  38  Wash.  393,  80  Pac.  647;  Re 
Jacobs,  98  N.  Y.  98,  60  Am.  Rep.  647; 
State  ex  rel.  Richards  v.  Hammer,  42  N. 
J.  L.  439;  State,  Leuly,  Prosecutor,  ▼.  West 
Hob<^en,  64  N.  J.  L.  608,  24  AtL  478; 
Frorer  v.  People,  141  III.  171,  16  L.R.A. 
492,  31  N.  E.  395;  Lippman  ▼.  People,  17S 
111.  101,  61  N.  E.  872;  State  ▼.  Loomis, 
116  Mo.  307,  21  LJtA.  789,  22  8.  W.  360; 
State  T.  Hinman,  66  N.  H.  103,  28  Am.  St. 
Rep.  22,  18  Atl.  194;  State  v.  Pennoyer, 
66  N.  H.  113,  6  L.R.A,  709,  18  AtL  878; 
Gulf,  C.  ft  S.  F.  R.  Co.  T.  Ellis,  165  U.  S. 
159,  41  L.  ed.  669,  17  Sup.  Ct.  Rep.  266; 
Connolly  v.  Union  Sewer  Pipe  Co.  184  U.  S. 
640,  46  L.  ed.  679,  22  Sup.  Ct.  Rep.  431; 
Magoun  v.  Hlinois  Tnut  ft  Sav.  Bank,  170 
U.  S.  293,  42  L.  ed.  1043,  18  Sup.  Ot  Rep. 
594;  Billings  v.  Illinois,  188  U.  S.  102, 
47  L.  ed.  403,  23  Sup.  Ct.  Rep.  272;  Ken- 
tucky Railroad  Tax  Cases,  116  U.  S.  321, 
29  L.  ed.  414,  6  Sup.  Ct  Rep.  67;  Re  Sam 
Kee,  31  Fed.  680;  Re  Yot  Sang,  75  Fed.  983; 
Stockton  Laundry  Case,  26  Fed.  611;  Kane 
V.  Brie  R.  Co.  68  L.R.A.  788,  67  C.  C.  A. 
653,  133  Fed.  686;  Re  Grice,  79  Fed.  627; 
Ritchie  v.  People,  166  III.  08,  29  L.R.A. 
79,  46  Am.  St.  Rep.  316,  40  N.  E.  454. 


Case  Note.— Constitutionality  of  statute 
requiring  plumbers  to  be  licensed. — The 
courts  have  not  often  been  called  to  the  task 
of  deciding  whether  the  health  of  the  citizens 
of  a  state  will  be  benefited  by  an  examina- 
tion of  its  plumbers,  judging  from  the  few 
eases  in  which  statutes  requiring  the  li- 
censing of  those  following  this  trade  have 
been  before  the  cotirts.  Most  of  them  are 
cited  in  the  opinion  above. 

In  Beltz  V.  Pittsburg,  26  Pa.  Super.  Ct. 
•  L.R.A.(N.S.) 


66,  where  it  was  contended  that  a  statnt* 
providing  for  the  examination,  lioensing, 
and  registration  of  plumbers  in  the  cities 
of  the  second  class  was  unconstitutional  be- 
cause, for  the  purpose  of  this  statute,  the 
classification  of  the  localities  to  be  affected 
by  it  according  to  their  population  was  un- 
reasonable, the  statute  was  upheld  upon  the 
ground  that  the  power  of  the  legislature  to 
classify  the  cities  of  the  state  according  to 
population,  and  to  legislate  for  eadi  cUm 
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ers 


It  interferea  with  tlie  privileges  and  im- 
munities  of  citizens. 

Harmon  v.  State,  66  Ohio  St  249,  68 
L.B.A.  «18,  64  N.  E.  117;  Baltimore  ▼. 
Radecke,  49  Md.  217,  33  Am.  Rep.  239; 
Ez  piarte  Sing  Lee,  96  Cal.  354,  24  LJLA. 
195,  31  Am.  St.  Rep.  218,  31  Pac.  246; 
Los  Angeles  County  t.  Hollywood  Cemetery 
Asso.  124  Cal.  344.  71  Am.  St.  Rep.  75,  67 
Pae.  155;  State  v.  Mahaer,  43  La.  Ann. 
496,  9  So.  480;  State  t.  Julow,  129  Mo. 
163,  29  L.R.A.  259,  50  Am.  St.  Rep.  443, 
31  S.  W.  781;  State  r.  Hinman,  tupra; 
Re  Tot  Sang,  76  Fed.  984;  Re  Grice,  supra; 
Charles  v.  Marion,  98  Fed.  166;  Yick  Wo 
▼.  Hopkins,  118  U.  S.  356,  30  L.  ed.  220, 
6  Sup.  Ct  Rep.  1064;  Chicago,  B.  It,  Q.  R. 
Co.  T.  Chicago,  166  U.  S.  226,  41  L.  ed. 
979,  17  Sup.  Ct.  Rep.  581;  Holden  v.  Hardy, 


169  U.  S.  366,  42  L.  el.  780,  18  Sup.  Ct 
Rep.  383. 

This  occupation  is  not  properly  a  subject 
for  the  police  regulatory  power  of  the  state. 

1  Tiedeman,  State  and  Federal  Control  of 
Persons  &  Property,  pp.  236-238;  State  t. 
Brown,  37  Wash.  97,  68  L.R.A.  889,  107 
Am.  St  Rep.  700,  79  Pae.  635;  Re  Au- 
brey, 36  Wash.  308,  104  Am.  St.  Rep.  952, 
78  Pae.  900;  People  ex  rel.  Nechamcus  v. 
Warden,  144  N.  T.  629,  27  L.R.A.  718,  39 
N.  E.  689;  People  ex  rel.  T^roler  v.  Warden, 
157  N.  Y.  116,  43  L.R.A.  264,  68  Am.  St 
Rep.  763,  61  N.  E.  1006;  People  v.  Marx, 
99  K  Y.  377,  62  Am.  Rep.  34,  2  N.  E.  29; 
Ritchie  v.  People  and  R«  Jacobs,  »upra; 
Ex  parte  Whitwell,  98  Gal.  73,  19  L.R.A. 
727,  35  Am.  St  Rep.  162,  32  Pao.  870; 
State  y.  Mahner,  supra;  Iler  r.  Ross,  64 


separately,  even  in  sanitary  matters,  was 
too  well  settled  to  be  questioned;  though 
why  the  health  of  the  inhabitants  of  other 
classes  of  cities  is  not  entitled  to  the  same 
protection  does  not  appear. 

But  in  a  recent  case,  Schnaier  v.  Navarre. 
Hotel  &,  Importation  Co.  182  N.  Y.  83,  70 
L.R.A.  722^  74  N.  E.  661,  Reversing  82  App. 
Div.  25,  81  N.  Y.  Supp.  633,  it  was  held  that 
a  statute  requiring  every  member  of  a  firm 
engaged  in  the  plumbing  business  to  be  a 
registered  plumber,  whether  his  duties  re- 
quire him  to  have  a  knowledge  of  that  trade 
or  not,  is  an  unconstitutional  interference 
with  liberty  and  property. 

And  in  Davidson  v.  State,  77  Md.  388,  26 
Atl.  416,  it  was  held  that  the  law  whose 
constitutionality  was  upheld  in  Singer  v. 
State,  72  Md.  465,  8  L.R.A.  551,  19  Atl.  1044, 
cited  in  the  opinion  above,  did  not  apply  to 
one  engaged  in  the  plumbing  business,  but 
not  personally  performing  any  of  the  man- 
ual work  of  plumbing,  but  employing  other 
persons  to  do  such  work,  who  were  duly  ex- 
amined and  registered  plumbers  holding  the 
certificates  of  competency  required  by  such 
law. 

In  People  V.  Decker  (Mich.)  104  N.  W. 
616,  in  which  the  defendant  was  convicted 
of  contracting  for  certain  plumbing  work 
without  obtaining  a  license  from  the  prop- 
er city  board  of  examiners  of  plumbers,  the 
judgment  of  the  trial  court  was  reversed, 
and  the  defendant  discharged,  becaiise  the 
act  creating  city  boards  of  plumbing 
examiners,  and  authorizing  the  collec- 
tion of  a  specified  fee  for  each  regular 
examination  made  by  the  boards  did  not  em- 
power such  boards  to  tax  and  collect  a  fee, 
the  amount  of  which  was  dependent  on  the 
cost  of  new  plumhing  work  done  within  the 
dty,  aa  •  condition  precedent  to  the  is- 
suance of  a  permit  for  the  work.  The  court 
said  that,  inasmuch  as  the  legislature  did 
Apt  attempt  to  authorize  such  a  course  by 
the  local  boards,  it  was  unnecessary  to  da- 
5L.R.A.(N.S.). 


dde  whether  it  was  within  its  constitution- 
al power  so  to  do. 

In  this  connection,  attention  may  well  be 
called  to  Franke  v.  Paducah  Water  Supply 
Co.  88  Ky.  467,  4  LJI.A.  285,  11  S.  W.  432, 
718,  a  very  interesting  case  when  the  re- 
markable circumstances  out  of  which  it 
grew  are  considered.  The  defendant,  by  con- 
tract with  the  city,  had  the  right  to  main- 
tain waterworks  in  the  city,  and  the  duty  to 
furnish  the  public  with  water.  Those  who 
took  water  for  private  use  were  required  to 
construct  and  keep  in  repair  at  their  own 
expense  the  pipes  and  fixtures  on  their 
premises  connecting  with  the  company's 
mains;  and  the  city  obligated  itself  to  pass 
all  ordinances  necessary  to  protect  the  com- 
pany from  damage.  In  accordance  with  this 
agreement,  an  ordinance  was  passed  for- 
bidding, under  penalty  of  a  fine,  the  taking 
of  water  from  any  part  of  the  works  of  the 
company  without  a  license  or  permit,  and 
the  removal  or  obstruction  of  any  fixtures 
connected  with  the  waterworks  without  au- 
thority from  the  company.  Under  this  ordi- 
nance, the  defendant  asserted  the  right  to 
refuse,  and  did  refuse,  to  permit  the  plain- 
tiff, a  plumber  by  trade,  to  connect  the 
premises  of  a  number  of  citizens  with  the 
company's  mains  in  the  streets,  for  the  pur- 
pose of  providing  them  with  water,  upon  the 
ground  that  he  had  not  been  licensed  by  the 
company  to  follow  his  vocation,  and  because 
he  had  failed  to  execute  a  bond  payable  to 
the  company,  in  a  specified  penalty,  condi- 
tioned to  pay  any  oamages  that  it  might 
sustain  by  reason  of  his  negligence  in  the 
plumbing  work.  Strange  as  it  may  seem, 
this  arrogant  assumption  of  power  was,  in 
an  action  to  recover  damages  for  such  re- 
fusal, sustained  by  the  trial  court.  The 
supreme  court  however,  very  promptly  re- 
versed this  remarkable  judgment,  heading 
tltat,  if  the  charter  and  ordinances  could  be 
construed  to  empower  the  company  to  pre- 
vent a  plumber  from  thus  exercising  Ida 
calling,  they  violated  the  organic  law  of  the 
atata. 
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Neb.  71«,  67  L.R.A.  895,  97  Am.  St  Rep. 
676,  90  N.  W.  869;  Re  Anderson,  69  Neb. 
686,  96  N.  W.  149;  Young  v.  Com.  101  Va. 
853,  45  S.  B.  327;  Re  Jlong  Wah,  82  Fed. 
626;  Re  Yot  Sang,  75  Fed.  985;  Yiek  Wo 
V.  Hopkins,  supra;  Allgeyer  v.  Louisiana, 
165  U.  8.  678.  41  L.  ed.  832.  17  Sup.  Ct. 
Rep.  427;  Lawton  v.  Steele,  152  U.  S.  133, 
38  L.  ed.  385,  14  Sup.  Ct.  Rep.  499;  Live- 
stock Dealers  &  B.  Asso.  ▼.  Creeoent  City 
L.  S.  L.  &  S.  H.  Co.  1  Abb.  (U.  8.)  388, 
Fed.  Cas.  No.  8,408;  Soon  Hing  V.  Ckowley, 
113  U.  S.  703,  23  L.  ed.  1146.  8  Sup.  Ct. 
Rep.  730;  Holden  v.  Hardy,  169  U.  S.  366, 
42  L.  ed.  780.  18  Sup.  Ct.  Rep.  383;  Lochner 
V.  New  York,  198  U.  S.  46,  49  L.  ed.  937,  25 
Sup.  Ct.  Rep.  643;  Minnesota  t.  Barber, 
136  U.  S.  313,  34  L.  ed.  455,  3  Inters.  Com. 
Rep.  185,  10  Sup.  Ct.  Rep.  862. 

Messrs.  Kenneth  Mackintosh  and  John  B. 
Hart,  for  respondent: 

Plumbing  is  a  subject  for  the  proper  ex- 
ercise of   the   police   power   of  the   state. 

Singer  v.  State,  72  Md.  464,  8  L.R.A. 
651,  19  AU.  1044;  State  t.  Buchanan,  29 
Wash.  602,  60  L.R.A.  342,  92  Am.  St.  Rep. 
930,  70  Pac.  62;  State  t.  Sharpless,  31 
Wash.  101,  96  Am.  St.  Rep.  893,  71  Pae. 
737;  State  v.  Cojrey,  4  Wash.  424,  80  Pac. 
729;  SUte  ex  rel.  Smith  t.  Dental  Exam- 
iners, 31  Wash.  492,  72  Pae.  110;  22  Am.  k 
Eng.  Enc.  Law,  pp.  031-938;  State  ex  rel. 
Chapel  T.  Justus.  90  Minn.  474,  07  N.  W. 
124;  State  ▼.  Oardner,  68  Ohio  St  609, 
41  L.ItA.  689,  65  Am.  St  Rep.  785,  61 
N.  E.  136;  State  ex  rel.  Winkler  v.  Ben- 
zenberg,  101  Wis.  172,  76  N.  W.  345;  People 
ex  leL  Nechamcus  ▼.  Warden,  144  N.  Y. 
629,  27  L.R.A.  718,  39  N.  E.  686;  Schnaier 
V.  Navarre  Hotel'  k  Importation  Co.  182 
N.  Y.  83,  70  L.R.A.  722,  74  N.  E.  661. 

The  classification  was  proper. 

State  ▼.  Sharpless,  supra;  State  ▼.  Vance, 
29  Wash.  436,  70  Pac.  34;  Redford  ▼.  Spo- 
kane Street  R.  Co.  15  Wash.  419,  46  Pac. 
660;  Fitch  v.  Applegate,  24  Wash.  26,  64 
Pac.  147;  McDaniels  t.  J.  J.  Connelly  Shoe 
Co.  30  Wash.  649,  60  LJt.A.  047,  04  Am. 
St  Rep.  889,  71  Pac  37;  Re  Camp,  38 
Wash  393,  80  Pao.  647;  Garfinkle  t. 
Sullivan,  37  Wash.  060,  80  Pae.  188;  Henry 
▼.  Thurston  County,  81  Wash.  638,  72  Pac. 
488;  Dent  v.  West  Virginia,  129  U.  8.  114, 
32  L.  ed.  623,  9  Sup.  Ct.  Rep.  231;  Barbier 
V.  Connolly,  113  U.  8.  27,  28  L.  ed.  923,  6 
Sup.  Ct.  Rep.  357;  Uayes  v.  Missouri,  120 
U.  8.  68,  30  L.  ed.  878,  7  Sup.  Ct.  Rep.  360; 
Soon  Hing  v.  Crowley,  113  U.  8.  703,  28  L. 
ed.  1146,  5  Sup.  Ct.  Rep.  730;  Ex  parte 
Lucas,  160  Mo.  218,  61  S.  W.  218;  State  v. 
Tower,  185  Mo.  79,  68  L.R.A.  402,  84  S.  W. 
10;  Murphy  v.  State,  114  Tenn.  631,  86  S. 
W.  711;  Van  Cleve  t.  Passaie  Valley  Sewer- 
6L.R.A.(N.S.) 


age  Comrs.  71  N.  J.  L.  183,  68  Atl.  671; 
Re  Brown  (Mass.)  63  N.  E.  098. 

Rudkin,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  was  convicted  before  one 
of  the  justices  of  the  peace  of  King  county 
of  the  crime  of  engaging  in  the  business  of 
plumbing  as  a  journeyman  plumber  in  vio- 
lation of  §  12  of  the  act  of  March  4,  1906 
(Laws  19D5,  chap.  66,  p.  130),  entitled  "Aa 
Act  to  Regulate  Plumbing  in  Cities  Having 
a  Population  of  Ten  Thousand  Inhabitants 
or  Over,  Providing  for  the  Licensing  of 
Persons  to  Carry  on  the  Business  and  Work 
of  Plumbing,  Creating  a  Board  of  Plumb- 
ing Examiners,  Fixing  the  Compensation  of 
Plumbing  Examiners,  Providing  a  Penalty 
for  the  Violation  Hereof,  and  Repealing 
all  Acta  in  Conflict  Herewith,"  without  first 
having  obtained  a  license  so  to  do,  as  pre- 
scribed by  the  preceding  section  of  said 
act;  and  was  sentenced  to  pay  a  fine  of  $15 
and  costs  of  prosecution.  He  was  commit- 
ted to  the  custody  of  respondent  as  sheriff 
of  King  county,  in  execution  of  this  sen- 
tence, and  applied  to  the  superior  court 
for  a  writ  of  habeas  corpus,  on  the  ground 
that  the  restraint  and  imprisonment  were 
illegal:  (1)  Because  said  act  violates  | 
1  of  article  14  of  the  Amendments  to 
the  Constitution  of  the  United  States;  (t) 
because  said  act  violates  $§  3  and  12  W 
article  1  of  the  Constitution  of  the  state  of 
Washington;  and  (3)  because  said  act  is  as 
unlawful  delegation  of  legislative  power. 
The  writ  was  refused,  and  from  the  order 
denying  the  writ  this  appeal  is  prosecuted. 

The  power  of  the  legislature  to  make  all 
needful  rules  and  regulations  for  the  health, 
comfort,  and  well-being  of  society  cannot 
be  questioned;  but  there  are  certain  limits 
beyond  which  the  legi&'lature  cannot  go  with- 
out trenching  -upon  liberty  and  property 
rights  which  are  saf^uarded  by  the  state 
and  Federal  Constitutions.  As  satd  by  the 
coiurt  in  Re  Jacobs,  98  N.  Y.  108,  60  Am.  Rep. 
636:  "The  limit  of  the  power  cannot  be 
accurately  defined,  and  the  courts  have  not 
been  able  or  willing  definitely  to  circom- 
Bcribe  it.  But  the  power,  however  broad 
and  extensive,  is  not  above  the  Constitution. 
.  .  .  Generally  it  is  for  the  l^islature 
to  determine  what  laws  and  regulations  are 
needed  to  protect  the  public  health  and  se- 
cure the  public  comfort  and  safety;  and, 
while  its  measures  are  calculated,  intended, 
convenient,  and  appropriate  to  accomplish 
these  ends,  the  exercise  of  its  discretion  ia 
not  subject  to  review  by  the  courts.  But 
they  must  have  some  relation  to  the«e  ends. 
Under  the  mere  guise  of  police  regulations, 
personal  rights  and  private  property  can- 
not be  arbitrarily  invaded."     And  in   He 
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Aubrey,  36  Wash.  308,  104  Am.  St.  Rep. 
062,  78  Pac.  900,  this  court  said:  'It  may 
be  stated,  as  a  general  principle  of  lav, 
that  it  is  tbe  provinoe  of  the  legislature  to 
determine  whether  the  conditions  exist 
\rtiich  -warrant  the  exercise  of  this  power; 
but  the  question.  What  are  the  subjects  of 
its  exercise!  is  clearly  a  judicial  question. 
One  may  be  deprived  of  his  liberty,  and  his 
constitutional  rights  tiiereto  may  be  violat- 
ed, without  the  actual  imprisonmmt  or  re- 
straint of  his  pwson.  'Liberty'  in  Ita  broad 
sense,  as  understood  in  this  country,  means 
the  right,  not  only  of  freedom  from  actual 
servitude,  imprisonment,  or  restraint,  but 
the  right  of  «me  to  use  his  faculties  in  all 
lawful  ways,  to  live  and  work  whrai  he  will, 
to  earn  his  livelihood  in  any  lawful  calling, 
and  to  pursue  any  lawful  trade  or  avocation. 
All  laws,  therefore,  which  impair  or  tram- 
mel these  rights, — which  limit  him  is  his 
choice  of  a  trade  or  profession, — are  in- 
fringements upon  his  fundamental  rights  of 
liberty,  which  are  under  constitutional  pro- 
tection." Acts  of  similair  import,  but  relat- 
ing to  different  professions,  trades,  and  oc- 
cupations, have  often  been  before  this  court. 
Thus,  in  State  v.  Carey,  4  Wash.  424,  30 
Pac.  729,  an  act  regulating  the  practice  of 
medicine  and  surgery  was  &-ustained.  In 
State  ex  rel.  Smith  v.  Dental  Examiners, 
31  Wash.  402,  72  Pac.  110,  and  in  Re  Thomp- 
son, 36  Wash.  377,  78  Pac.  899,  a  similar 
act  regulating  the  practice  of  dentistry  was 
upheld.  In  State  v.  Sharpless,  31  Wash. 
101,  96  Am.  St.  Rep.  893,  71  Pac.  737,  in- 
volving the  validity  of  tlie  act  regulating 
the  business  of  barbering,  a  similar  ruling 
was  made.  But,  in  Re  Aubrey,  tupra,  an 
act  regulating  the  business  of  horseshoeing 
was  declared  unconstitutional  and  without 
the  police  power  of  the  state.  Some  of 
the  acts  considered  in  the  above  cases  were 
manifestly  needful  and  proper  for  the  pro- 
tection of  the  public  health;  others  were 
on  the  border  line. 

Acts  similar  to  the  one  now  before  us 
have  been  before  the  courts  of  last  resort 
in  a  number  of  states.  In  Singer  v.  State, 
72  Md.  464,  8  L.R.A.  661,  19  Atl.  1044,  the 
court  of  appeals  of  Maryland  held  that  an 
aet  regulating  the  business  of  plumbing  was 
a  valid  police  regulation.  In  State  v.  Gard- 
ner, 68  Ohio  St.  699,  41  L.R.A.  669,  66 
Am.  St  Rep.  786,  61  N.  E.  136,  the  su- 
preme court  of  Ohio  hdd  that  the  business 
of  plumbing  was  a  proper  subject  for  pol- 
io* regulation;  but  the  Ohio  act  was  de- 
clared unconstitutional  because  it  discrim- 
inated between  individuals  and  firms  and 
eorporations.  In  State  ex  rel.  Winkler  v. 
Benzenberg,  101  Wis.  172,  76  N.  W.  346, 
th«  supreme  court  of  Wisconsin  made  a 
similar  ruling.  In  State  ex  rel.  Chapel  ▼. 
CL.R.A.(N.S.) 


Justus,  90  Minn.  474,  97  N.  W.  124,  tbe 
su{>reme  court  of  Minnesota  held  that  th« 
business  of  plumbing  was  a  proper  subject 
for  police  regulation;  but  the  Minnesota  aet 
was  declared  unconstitutional  because  ita 
classification  was  arbitrary  and  unreason- 
able. In  People  ex  rel.  Nechamous  v.  Ward- 
en, 144  N.  Y.  629,  27  L.RA.  718,  89  N.  E. 
686,  a  bare  majority  of  the  court  of  appeals 
upheld  the  validity  of  the  plumbing  act  of 
that  state.  The  only  difference  between  the 
New  York  act  and  our  own  lies  in  the  fact 
that  the  former  applied  to  employing  or 
master  plumbeia  only,  while  the  latter  in- 
cludes journeymen  ^umbers  as  well.  No 
importance  was  attached  to  this  omission 
or  difference,  however,  in  either  the  major- 
ity  or  dissenting  opinion.  Indeed,  the  ob- 
jection could  only  go  to  the  efficacy  of  the 
law,  and  not  to  its  validity;  for,  if  the  sub- 
ject can  be  regulated  in  its  entirety,  it  can 
be  r^^lated  in  part.  Tbe  majority  opinion 
concedes  "that  the  act  sldrts  pretty  closely 
that  border  line  beyond  which  legislation 
ceases  to  be  within  the  powers  conferred  by 
the  people  of  the  state,  through  the  Con- 
stitution, upon  its  legislative  body."  In 
his  dissenting  opinion,  concurred  in  by  two 
of  the  other  justices,  Mr.  Justice  Peckham 
said:  "It  is  said  this  is  proper  and  right 
in  order  that  the  publio  may  have  some 
aasitranoe  that  the  master  or  employing 
plumber  ia  mt  alone  oapOiUe  of  following 
his  trade  aa  such,  but  that  he  has  sufficient 
knowledge  of  the  laws  of  health  aa  appli- 
cable to  plumbing  to  enable  him  scientifical- 
ly to  follow  that  trade  as  a  master  plumber. 
It  is  to  be  obeerved  that  the  examination 
does  not  necessarily  call  for  any  such  knowl- 
edge. The  act  can  be  complied  with,  so  far 
as  this  examination  is  concerned,  if  the  ap- 
plicant has  but  the  most  ordinary  knowl- 
edge of  the  laws  of  his  trade  and  the  prop- 
er way  to  follow  it  practically.  It  it  true 
the  board  may  demand  much  more  than 
that,  and  much  more  than  was  ever  neces- 
sary to  practically  pursue  the  trade.  If 
such  additional  Icnowledge  were  exacted  it 
would  be  in  fact  adding  to  the  Icnown  and 
ordinary  qualifications  necessary  to  carry 
on  the  well-recognized  trade  of  a  plumber 
those  other  and  entirely  different  and  much 
superior  qualifications  necessary  in  one 
who  intended  to  conduct  the  professional 
business  of  a  sanitary  expert  with  regard 
to  systems  and  general  plans  of  plumbing. 
The  legislature  ha*  no  power  to  impose  such 
a  condition  upon  one  desiring  to  exercise 
such  a  trade.  It  has,  as  I  believe,  no  power 
to  prescribe  that  an  individual  who  desires 
to  follow  the  teade  of  a  plumber  shall  be 
possessed  of  qualifications  which  do  not  nat- 
urally pertain  to  such  a  calling,  and  which 
are  only  possessed  by  persons  qualified  for 
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tbe  pntBuit  of  a  very  different  occupation, 
involving  learning  and  skill  of  an  uncom- 
mon order.  Tbe  legislature  might  prob- 
ably provide  for  a  sanitary  inspection  of 
plumbing  work  and  thus  secure  a  kind  of 
work,  as  to  its  system  and  sufficiency,  which 
might  fairly  be  said  to  tend  towards  the 
protection  of  the  health  of  the  general  pub- 
lic. But  the  trade  of  the  practical  plumber 
is  not  one  of  the  learned  profusions,  nor 
does  such  a  tradesman  hold  himself  out  in 
any  manner  as  an  expert  in  the  science  of 
'sanitation,'  nor  is  any  such  knowledge 
expected  of  him;  and  this  aot,  when  prac- 
tically enforced,  may  or  may  not  exact  it 
of  him.  This  board  has  the  very  greatest 
and  an  entirely  arbitrary  discretion  as  to 
what  qualifications  it  will  exact  from  the  ap- 
plicant. It  may  make  an  examination  which 
none  bat  an  expert  in  sanitary  knowledge- 
could  pass,  or  it  may  make  the  examination 
entirely  perfunctory.  Judging  from  the 
other  features  of  the  act,  it  will  depend  up- 
on considerations  which  are  foreign  to  any 
question  of  heaJth  as  to  what  kind  of  ex- 
amination will  be  made.  If  the  broader  and 
more  severe  examination  is  held,  or  the 
greater  qualification  is  insisted  on,  the  im- 
position of  such  a  condition  in  the  case  of 
a  workman  in  his  natural  -  right  to  work 
at  his  ordinary  trade  renders  the  act  under 
which  sueh  condition  can  be  imposed  un- 
constitutional. Whether  in  all  cases  the 
condition  would  be  insisted  on  is  immaterial. 
It  is  the  power  to  insist  upon  it  under  the 
law  which  ntakes  the  law  itself  void.  And 
y«t,  if  the  more  severe  examination  is  not 
made,  and  the  superior  qualification  exacted, 
the  act  is  absolutely  worthless  as  a  health 
measure.  If  it  is  intended  as  an  act  simply 
to  secure  the  ordinary  capacity  necessary 
for  the  prosecution  of  the  trade  of  a  plumb- 
er, it  is  useless  and  vexatious,  and  not  a 
health  regulation  in  any  form.  If  it  ex- 
act more,  it  is  an  improper  addition  to  the 
qualifications  of  a  simple  tradesman.  This 
act  permits  the  greater  exaction  to  be  made. 
It  seems  to  me  very  absurd  to  treat  this 
statute  as  one  which  in  any  possible  man- 
ner affects,  or  which  was  really  intended 
to  affect,  the  public  health.  And  when  it  is 
seen  that  the  work  of  the  master  plumber 
may  be  performed  by  journeymen  who 
have  been  subjected  to  no  official  ex- 
amination, and  whose  work  need  not  be  ex- 
amined by  anyone,  not  even  by  the  master 
plumber  himself,  the  radical  failure  of  the 
act  to  really  protect  the  public  health  is 
quite  apparent.  Sewer  gas  is  dangenma,  but 
exactly  how  to  treat  the  matter  of  plumb- 
ing in  order  to  run  the  least  danger  there- 
from is  a  subjeot  for  professional  lean- 
SIi.R.A.(N.S.) 


ing  and  skill,  except  as  to  the  narrow  part 
of  the  tradesman  plumber,  which  is  to  see 
to  it  that  his  pipes  do  not  leak,  and  that 
they  do  not  permit  the  escape  of  gas.  This 
part  is  mechanical  and  easily  understood, 
and  is  the  part  wiiich  the  tradesman  per- 
forms, and  the  system,  the  proper  arrange- 
ment thereof,  and  such  kindred  questions, 
are  for  the  determination  of  a  more  scien- 
tific and  a  more  learned  body  of  men.  The 
examination  provided  for  by  this  act,  if 
conducted  for  the  sole  purpose  of  discovering 
the  qualifications  of  an  appUcaat  in  regard 
to  those  matters  which  pertain  and  are  ger- 
mane to  the  real  and  practical  trade  of  a 
plumber,  will  not  have  the  slightest  tendency 
to  discover  whether  he  has  also  the  re- 
quisite knowledge  to  enable  him  to  act  aa 
a  sanitary  expert.  Taking  the  act  as  a 
whole,  it  would  seem  quite  apparent  that 
its  purpose  is  to  enable  "the  employing 
plumbers  to  create  a  sort  of  guild  or  body 
among  themselves,  into  which  none  is  to 
be  permitted  to  enter  excepting  as  he  may 
pass  an  examination,  the  requisites  of  which 
are  not  stated,  and  where  his  success  or 
failure  is  to  be  determined  by  a  board  of 
which  some  of  their  own  number  are  mem- 
Ders.  In  order  to  be  at  liberty  to  exercise 
his  trade  as  a  master  plumber  he  must  pass 
this  examination  and  become  a  member  of 
this  favored  body.  It  is  difficult  for  me  to 
see  the  least  resemblance  to  a  healUi  regu- 
lation in  all  this. '  I  think  the  act  is  vicious 
in  its  purpose,  and  that  it  tends  directly  to 
the  creation  and  fostering  of  a  monoptoly. 
It  seems  to  me  most  unfortunate  that  this 
court  should,  by  a  strained  construction  of 
the  act  as  a  health  law,  give  its  sanction 
to  this  kind  of  pernicious  legislation.  We 
shut  our  eyes  to  the  evident  purpose  of  the 
statute,  and  by  means  of  maxims  well 
enough  in  their  way,  but  sadly  out  of  place 
here,  impute  a  purpose  to  the  legislature 
which  it  plainly  did  not  have,  and  which,  if 
it  did  have,  it  has  failed  to  car.ry  out,  even 
conceding  that  the  purpose  could  be  legiti- 
mately effected  by  other  means.  This  meas- 
ure detracts  from  the  liberty  of  the  citizen 
acting  as  a  tradesman  in  his  efforts  to 
support  himself  and  his  family  by  the  honest 
practice  of  a  useful  trade;  and  I  think  no 
court  ought  to  sanction  such  legislation 
unless  it  tends  much  more  plainly  thaa  does 
this  act  towards  the  perservation  of  the 
health  and  comfort  of  the  public." 

We  have  quoted  at  lengtii  from  this  dis- 
sent because  a  Federal  question  is  involved, 
and  because  the  views  of  the  learned  justice 
are  in  accord  with  our  own,  and  in  onr 
opinion  are  shared  by  a  majority  of  the  Su- 
preme Court  of  the  United  Statei  of  «hi<A 
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he  is  now  a  member.  In  People  ▼.  Lochner, 
177  N.  Y.  146,  101  Am.  St.  Rep.  773,  89 
N.  E.  373,  an  act  forbidding  the  employment 
of  bakers  in  biscuit,  bread,  or  cake  bakeries, 
or  in  confectionery  establishments,  for  more 
than  sixty  hours  in  any  one  week  came  be- 
fore the  court  fbr  consideration.  A  bare 
majority  of  the  court  again  sustained  the 
act,  the  two  justices,  who  concurred  in  the 
above  dissent  of  Mr.  Justice  Peckham,  dis- 
senting. The  case  came  before  the  Su- 
preme Court  of  the  United  States  on  writ 
of  error,  and  the  act  was  declared  unconsti- 
tutional a;nd  the  judgment  reversed,  Mr. 
Justice  Peckham  delivering  the  opinion  of 
the  court.  In  the  course  of  his  opinion  the 
learned  justice  said:  "There  must  be  more 
than  the  mere  fact  of  the  possible  existence 
of  some  small  amount  of  unhealthiness  to 
warrant  legislative  interference  with  liberty. 
It  is  unfortunately  true  that  labor,  even  in 
any  department,  may  possibly  carry  with  it 
the  seeds  of  unhealthiness.  But  are  we  all, 
on  that  account,  at  the  merey  of  legislative 
majorities?  A  printer,  a  tinsnAth,  a  look- 
smith,  a  carpenter,  a  cabinetmaker,  a  dry- 
goods  clerk,  a  bank's,  a  lawyer's,  or  a  phy- 
sician's clerk,  or  a  clerk  in  almost  any 
kind  of  business,  would  all  come  under  the 
power  of  the  legislature,  on  this  assump- 
tion. No  trade,  no  occupation,  no  mode  of 
eamiiig  one's  living,  coi;^d  escape  this  all- 
porvading  power,  and  the  acts  of  the  legis- 
lature in  limiting  the  hours  of  labor  in  all 
employments  would  be  valid,  although  such 
liinitation  might  seriously  cripple  the  abil- 
ity of  the  laborer  to  support  himself  and  his 
funily."  Again:  "It  is  impossible  for  us 
to  shut  our  eyes  to  the  fact  that  many  of 
the  laws  of  this  character,  while  passed 
under  what  is  claimed  to  be. the  police  power 
for  the  purpose  of  protecting  the  public 
health  or  welfare,  are,  in  realiiy,  passed 
from  other  motives.  We  are  justified  in 
saying  so  when,  from  the  character  of  the 
law  and  the  subject  upon  which  it  legis- 
lates, it  is  apparent  that  the  public  health 
or  welfare  bears  but  the  most  remote  rela- 
tion to  the  law.  The  purpose  of  a  stat- 
ute most  be  determined  from  the  natural 
and  legal  effect  of  the  language  employed; 
and  whether  it  is  or  is  not  repugnant  to  the 
Constitution  of  the  United  States  must  be 
determined  from  the  natural  effect  of  such 
statutes,  when  put  into  operaAion,  and 
not  from  their  plroclaimed  purpose.  .  .  . 
The  court  looks  beyond  the  mere  letter  of 
the  law  in  such  cases."  108  U.  S.  46.  49  L. 
•d.  987,  25  Sup.  Ct.  Rep.  639. 

In  his  concurring  opinion  In  Butchers' 
Union  S.  H.  ft  L.  S.  L.  Co.  v.  Crescent  City 
L.  S.  L.  ft  S.  H.  Co.  Ill  U.  &  740,  28  L.  ed. 
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685,  4  Sup.  Ct.  Rep.  S62,  Mr.  Justice  Brad- 
ley said:  "The  right  to  follow  any  of  the 
common  occupations  of  life  is  an  inalienable 
right.  It  was  formulated  as  such  under  the 
phrase  'pursiiit  of  happiness'  in  the  Declara- 
tion of  Independence,  which  commenced  with 
the  fundamental  proposition  that  'all  men 
are  created  equal;  that  they  are  endowed 
by  their  Creator  with  certain  inalienable 
rights;  that  among  these  are  life,  liberty, 
and  the  pursuit  of  happiness.'  This  right 
is  a  lai^  ingredient  in  the  civil  libraiy 
of  the  citizen."  Again:  "I  hold  that  the 
liberty  of  pursuit — the  right  to  follow  any 
of  the  ordinary  callings  of  life — is  one  of  the 
privileges  of  a  citizen  of  the  United  States." 
And  again :  "But,  if  it  does  not  abridge  the 
privileges  and  immunities  of  a  citizen  of  the 
United  States  to  prohibit  him  from  pursuing 
his  chosen  calling,  and  giving  to  othen,'  the 
exclusive  ri^t  of  pursuing  it,  it  certainly 
does  deprive  him  (to  a  certain  extent)  of 
his  liberty;  for  it  takes  from  him  the  free- 
dom of  adopting  and  following  the  pursuit 
which  he  prefers;  which,  as  already  inti- 
mated, is  a  material  part  of  the  liberty  of 
the  citizen."  It  is  true  these  remarks  were 
made  in  regard  to  questions  of  monopoly, 
questions  not  entirely  foreign  to  this  case, 
but  they  well  describe  the  rights  which 
are  covered  by  the  word  "liberty"  as  con- 
tained in  the  14th  Amendment. 

We  cannot  close  our  eyes  to  the  fact  that 
legislation  of  this  kind  is  on  the  increase. 
Like  begets  like,  and  every  legislative  ses- 
sion brings  forth  some  new  act  in  the  in- 
terest of  some  new  trade  or  occupation.  The 
doctor,  the  lawyer,  the  druggist,  the  den- 
tist, the  barber,  the  horseshoer,  and  the 
plumber  have  already  received  favorable  con- 
sideration at  the  hands  of  our  legislature, 
and  the  end  is  not  yet,  for  the  nurse  and 
the  undertaker  are  knocking  at  the  door. 
It  will  not  do  to  say  that  any  occupation 
which  may  remotely  affect  the  public  health 
is  subject  to  this  kind  of  legislation  and 
control.  Our  health,  our  comfort,  and  our 
well-being  are  materially  affected  by  all  of 
our  surroundings, — by  the  houses  we  live  in, 
the  clothes  we  wear,  and  the  food  we  eat. 
The  safety  of  the  traveling  public  depends 
in  no  small  degree  on  the  skill  and  capacity 
of  the  section  crews  that  build  and  repair 
our  railroads ;  yet  are  we  on  this  accoimt  to 
add  the  architect,  the  carpenter,  the  tailor, 
the  shoemaker,  those  who  produce  and  pre- 
pare our  food,  and  all  the  rest  to  the  ever- 
growing list?  If  so,  it  will  be  but  a  short 
time  before  a  man  cannot  engage  in  honest 
toil  to  earn  his  daily  bread  without  first 
purchasing  a  license  or  permit  from  some 
board  or  commission.  The  public  healtH  in 
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entitled  to  eonaideration  at  the  hands  of 
the  legisIativB  department  of  the  govern- 
ment; but  it  muHt  be  remembered  that  lib- 
erty does  not  occupy  a  secondary  place  in 
our  fundamental  law.  Under  some  of  the 
acts  to  which  we  have  referred,  members  of 
the  board  of  health  form  part  of  the  exam- 
ining board;  bui  our  act  has  not  even  this 
saving  grace.  By  its  terms  two  master  plumb- 
ers and  one  jonmeyman  plumber  are  con- 
stituted the  guardians  of  the  public  health 
and  welfare.  We  are  not  permitted  to  in- 
quire into  the  motive  of  the  legislature,  and 
yet,  why  should  a  court  blindly  declare  that 
the  public  health  is  involved  when  all  the 
rest  of  mankind  know  full  well  that  the 
oontrtd  of  the  plumbing  business  by  the 
board  and  its  licensees  is  the  sole  end  in 
view.  We  are  satisfied  that  the  act  has 
no  such  relation  to  the  public  health  as  will 
mutain  it  as  a  police  or  sanitary  measure, 
and  that  its  interference  with  the  libn-ty 
of  the  citizen  brings  it  in  direct^  conilict 
with  the  Constitution  of  the  United  States. 
The  judgment  should  be  reversed,  and  the 
prisoner  discharged;  and  it  is  ao  ordered. 

Meunt,   Ch.   J.,   and    Dunbar,   Vullerton, 
Hadley,  and  Crow,  JJ.,  concur. 

K««t,  J.,  ooneuiring: 

To  the  foregoing  may  be  added  this 
thought:  The  liberty  and  natural  rights 
of  a  citizen — such  as  his  privilege  to  en- 
gage in  a  lawful  vocation  for  a  livelihood — 
can  be  denied  him  by  the  legislature  only 
where  such  deprivation  is  necessaiy  to  ac- 
complish a  given  result  essential  to  the 
welfare  of  the  public.  If  that  result  can 
be  attained  in  a  practicable  manner  without 
interference  with  such  liberty  and  rights, 
there  is  an  absence  of  that  necessity  which 
is  an  essential  and  prerequisite  to  the  val- 
idity of  such  a  statute.  In  the  case  at  bar 
the  only  justification  urged  in  behalf  of  the 
statute  is  that  good  plumbing  is  nececsary 
to  the  health  of  people  in  cities  having 
over  10,000  inhabitants.  Avowedly  it  is 
sought  to  insure  good  plumbing  by  means 
of  this  statute.  It  is  self-evident  that  the 
same,  or  a  better,  result  can  be  obtained 
by  means  of  statutes  or  ordinanees  requir- 
ing good  plumbing,  and  insuring  it  by  means 
of  adequate  inspection.  Such  a  statute  or 
ordinance  would  not  interfere  with  the  lib- 
erty or  natural  rights  of  any  person,  and 
would  safeguard  the  health  of  the  public 
as  fully  as,  or  more  so  than,  the  statute 
now  in  question.  It  therefore  follows  that 
the  liberty  and  natural  rights  of  the  in- 
dividual are  infringed  by  this  statute  un- 
necessarily and,  consequently,  unconstitu- 
tionally. 
6li.R.A.(N.S.) 
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CLABENCE  J.  ALLEN,  Appt, 

V. 

CITY  OP  MILWAUKEE  et  al.,  Bespts. 

(—  Wis.  — ,  106  N.  W.  1099.) 

Municipal  corporation— street  paving — i«at> 
ented  righti. 

1.  An  offer  by  the  owner  of  a  patented 
pavement  to  permit  anyone  to  lay  it  for  * 
certain  price  per  yard,  which  is  a  large  per- 
centage of  the  total  cost,  and  for  which  it 
agrees  to  supply  and  prepare  a  large  part  in 
value  of  the  material  to  be  used,  does  not 
comply  with  the  requirements  of  a  statute 
authorizing  a  municipal  corporation  to  ua« 
a  patented  article  in  street  paving  by  ac- 
quiring a  right  to  operate  under  the  patent 
for  a  royalty,  and  tnen  let  the  actual  work 
to  the  lowest  bidder. 

Same — ^preliminary  injunction. 

2.  A  preliminary  injunction  will  issue 
to  stop  performance  of  a  contract  for  street 
paving  at  the  suit  of  an  abutting  property 
owner  upon  whom  the  cost  is  to  b«  assessed, 
where  no  valid  contract  for  work  has  been 
made,  and  tbe  invalidity  is  of  a  character 
highly  likely  to  prejudice  the  nlaintiff  in  a 
manner  and  degree  not  readily  separable 
from  the  burdens  which  may  lawfully  be 
imposed  upon  him. 

Foreign     corporation — contract — noncompU* 

ance  wtth  atatnte. 

.  3.  Compliance  with  the  terms  of  the 
statute  gOTeming  the  rights  of  foreign  cor- 
poratiens  witbin  the  state  after  entering 
into,  but  before  commencing;  the  perform- 
ance of  a  contract  does  not  entitle  the  cor- 
poration to  enforce  it,  where  the  statute 
provides  that  contracts  by  corporations 
which  have  not  complied  with  the  require- 
ments of  the  statute  "shall  be  wholly  void 
on  its  behaU." 

(March  20,  1906.) 


Case  Note. — ^Validity  of  contract  for  ma- 
terial patented  or  held  in  mono^Iy,  wher* 
a  public  letting  to  the  lowest  bidder  is  re- 
quired.— The  statement  in  the  note  to  18 
L.R.A.  45,  where  the  authorities  prior  to 
the  year  1893  are  reviewed,  that  there  is  a 
sharp  conflict  as  to  the  effect  of  a  charter  or 
statutory  requirement  that  a  municipal  con- 
tract must  be  let  to  the  lowest  bidder  whea 
the  contract  requires  the  use  of  a  patented 
invention,  is  true  of  the  later  cases,  notwith- 
standing the  statement  made  in  State  t. 
Shawnee  County,  57  Kan.  267,  45  Pac.  616, 
that  "the  fact  that  patented  methods  and 
processes,  many  of  which  are  desirable  and 
necessary  to  the  public  welfare,  enter  so 
largely  into  all  kinds  of  public  work,  has 
led  to  the  adoption  of  a  different  view  [from 
that  taken  in  the  earlier  decisions].  It  was 
hardly  intended  by  the  law  that  the  publie 
should  be  barred  from  using  recent  inven- 
tions or  obtaining  beneficial  improvemeota 
because  they  were  covered  byfa^^uthorixAd 
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AFFKAL  by  plaintiff  ftom  An  order  of  tbe 
Circuit  Court  for  Milwaukee  County  dis- 
aolving  a,  temporary  injunction  restraining 
the  performance  of  a  etreet-paving  contract. 
Reversed. 

Statement  by  Dodge,  J.t 

Appeal  from  order  diseolWng  temporary 
injunction.  Plaintiff,  a  taxpayer  and  own- 
er of  real  estate  fronting  on  Jackson  street 
IB  Milwaukee,  brought  action  against  tbe 
city,  the  members  of  the  board  of  public 
works,  and  the  contractor  to  enjoin  the  pay- 
ment of  any  money  by  the  city  or  the  is- 
sue of  any  special  assessment  certificates  or 
improvement  bonds  for  grading  and  paving 
part  of  Jackson  street  under  a  contract  with 
the  Central  Bitulithio  Paving  Company.    It 


appeared  that  the  board  of  public  works  re- 
ported to  the  common  council  that  it  was 
necessary  to  pave  said  street  with  "a  per- 
manent bitulithic  pavement  having  a  con- 
crete foundation,"  and  recommended  pro- 
ceeding to  that  end.  The  common  council 
passed  a  resolution  to  subrogate  and  pave 
"with  a  permanent  bitulithio  pavement  hav- 
ing concrete  foundation,"  and  provided  for 
assessment  of  part  of  the  cost  thereof  upon 
abutting  lots  qjid  the  bahuoce  by  orders  on 
the  city  treasury.  After  such  resolution, 
the  board  of  public  works  prepared  specifi- 
cations calling  for,  first,  a  6-inch  concrete 
foundation;  second,  a  2-inch  wearing  sur- 
face of  finer  stone  mixed,  according  to  mi- 
nute specification,  with  Warren's  brand  No*. 
19  to  24  bituminous  water  proof  cement  or 


patent,  or  were  the  product    of    exclusive 
manufacture." 

In  Monaghan  v.  Indianapolis  (Ind.  App:) 
76  N.  E.  33,  Warren  Brothers  Company 
agreed  to  furnish  the  -successful  bidder  or 
contractor  with  patented  paving  material  at 
a  specified  price  per  cubic  yard,  and  also  to 
jfnmish  an  expert  to  give  advice  aa  to  the 
use  of  the  material  The  cit^  charter  re- 
quired that  all  contracts  for  improvements 
should  be  let  to  the  lowest  and  best  bidder. 
The  city,  after  advertising  for  bids  speci- 
fying the  use  of  the  patent  pavement,  was 
enjoined  from  entering  into  the  contract. 
This  is  a  well-considered  case  in  which  most, 
if  not  all,  of  the  authorities  are  reviewed 
in  its  two  separate  opinions  and  dissenting 
opinion.  In  the  prevailing  opinion  it  is 
said:  "We  are  unable  to  see  that  there 
can  be  the  free  competition  contemplated 
by  the  statute  when  the  particular  kind  of 
pavement  to  be  used  is  covered  by  letters 

gatent.  Ko  one  can  use  the  patented  article 
ut  the  patentee  or  his  licensee.  From  such 
conditions  there  could  only  arise  a  monopo- 
ly. Monopoly  prevents  competition,  and 
encourages  favoritism  and  fraud."  And 
again:  "When  the  municipality  advertises 
for  bids  to  construct  a  crushed-stone  pave- 
ment of  the  general  character  indicated, 
leaving  the  contractor  free  to  buy  all  the 
material,  bituminous  cement  as  well  as 
stone,  in  the  general  market,  it  will  be  re- 
lieved from  the  suspicion  of  favoritism,  and 
exercise  ordinary  business  sagacity." 

In  Fineran  v.  Central  Bitulithic  Paving 
Co.  116  Ky.  496,  76  8.  W.  415,  it  was  held 
that  where  an  ordinance  required  that  con- 
tracts for  the  construction  and  reconstruc- 
tion of  streets  should  be  let,  after  advertis- 
ing, to  the  lowest  and  best  bidder,  an  ordi- 
nance requiring  a  street  to  be  paved  with 
bituminous  macadam,  a  patented  composi- 
tion, without  placing  it  in  competition  with 
other  like  or  equally  as  good  material  for 
such  purposes,  was  void. 

In  Barber  Asphalt  Paving  Co,  v.  Gogreve, 
41  La.  Ann.  251,  S  So.  848,  it  was  said  that 
there  can  be  no  practical  competition  for 
a  patented  pavement;  but  Hum  was  obiter, 
6L.R.A.(N.S.> 


as  the  specifications  and  advertisements  for 
bids  in  this  case  did  not  call  for  the  use 
of  patented  material. 

In  Kansas  City  Transfer  Co.  v.  Huling,  22 
Mo.  App.  656,  it  was  held  that  the  provision 
of  the  city  charter  that  "all  city  improve- 
ments of  whatever  kind  or  character,  includ- 
ing the  erection  of  all  public  buildings  made 
or  to  be  erected  at  the  expense  of  the  said 
city,  shall  be  let  by  contract  to  the  lowest 
and  best  bidder,"  did  not  apply  to  work 
done  at  the  expense  of  adjacent  property 
owners;  and  therefore  the  city  could  lawful- 
ly advertise  for  bids,  and  make  a  contract 
for  the  laying  of  a  patent  street  pavement 
at  the  expense  of  the  abutting  owners. 

An  abutting  owner  who  would  be  affected 
by  an  assessment  may  enjoin  the  common 
council  from  contracting  for  a  street  pave-, 
ment  which  is  patented,  and  therefore  not 
open  to  competition.  Dolan  v.  New  York, 
4  Abb.  Pr.  N.  8.  397.  But,  after  'the  pave- 
ment is  laid,  he  cannot  midntain  a  petition 
to  vacate  the  assessment.  R«  McCormack, 
60  Barb.  128.  Nor  can  he  restrain  the  lay- 
ing of  such  patent  pavement  where  a  stat- 
ute'expressly  authorizes  its  use.  Greaton 
v.  Griffin,  4  Abb.  Pr.  N.  8.  310. 

A  provision  in  a  city  charter  that,  "ex- 
cept for  repairs,  no  patented  pavement 
shall  be  laid,  and  no  patented  article  shall 
be  advertised  for,  contracted  for,  or  pur- 
chased, except  under  such  circumstances 
that  there  can  be  a  fair  and  reasonable  op- 
portunity for  competition,"  does  not  prohib- 
it the  purchase  of  a  patented  article  undor 
conditions  which  would  allow  competition, 
and  does  not  prevent  the  patentees  of  a 
pavement  from  entering  into  competition 
with  others  who  would  lay  the  same  char- 
acter of  pavement;  but  it  does  prohibit  the 
imposing  of  conaitions  in  the  advertisement 
for  bids,  such  as  that  the  only  person  who 
may  lay  the  pavement  is  the  patentee.  Rose 
V.  Law,  85  App.  Div.  461,  83  N.  Y.  Supp.  698. 

In  Kay  v.  Monroe,  93  App.  Div.  484,  87  N. 
Y.  Supp.  831,  Afiirmed  in  109  App.  Div.  913, 
95  N.  Y.  Supp.  1138,  it  was  held  that  this 
same  provision  in  the  city  charter  was  vio- 
lated by  inviting  bids  for  water  meters  in 
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bituIitUe  eement;  third,  a  separate  finish 
of  Warren's  quick  drying  bituminous  flush 
coat  composition;  and,  fourth,  a  layer  of 
stone  chips  rolled  into  the  last,  as  also  the 
two  preparations.  A  pavement  so  con- 
structed and  involving,  with  the  concrete, 
the  use  of  these  special  preparations  togeth- 
er with  the  method  and  manner  of  laying  it, 
is  fuUy  covered  and  controlled  by  patents 
belonging  to  a  corporation  known  as  War- 
ren Brothers  Company.  The  names  of  the 
two  compositions  above  quoted  and  the 
word  "bituUthio"  are  tradenames  registered 
under  Federal  copyright  laws.  The  speci- 
fications required  that  the  contractor  should 


protect  and  hold  the  dty  harmless  against 
any  and  all  claims  or  fees  for  any  patented 
article  or  arrangement  that  might  be  used 
in  connection  with  the  work.  It  is  alleged 
that  Warren  Brothers  Company  has  organ- 
ized some  four  subsidiary  companies  to 
whom  it  has  conveyed  the  privilege  of 
using  its  patents  and  laying  pavment 
covered  by  the  same,  among  which  is 
the  defendant  contractor.  Further,  it  ap- 
pears that  Warren  Brothers  Company  had 
filed  with  the  board  of  public  works 
a  proposal  substantially  to  the  effect 
that  anyone  to  whom  contract  for  th« 
paving  might  b«  swarded  for  improving  the 


such  a  manner  and  under  such  conditions  as 
to  call  Tor  bids  only  upon  a  patented  meter. 

In  Silsby  Mfg.  Co.  v.  AUentown,  153  Pa. 
319,  26  Atl.  646.  the  court  Said:  "The  ob- 
ject of  requiring  the  dty  to  advertise  for 
proposals  to  supply  the  materials  and  labor 
needed  by  it  is  to  secure  competition,  and 
enable  the  dty  to  purchase  its  supplies  at 
the  lowest  market  price.  But  the  article 
needed  in  this  instance  was  part  of  a  pe- 
culiarly constructed  engine  built  by  the 
Silsby  Manufacturing  Company  under  the 
protection  of  letters  patent  owned  by  it. 
The  flues  were  made  only  by  the  plaintiff. 
They  could  be  bought  nowhere  else.  Compe- 
tition under  such  drcumstances  was  impos- 
sible. Ratio  cessante  ceasit  lex.  The  law 
does  not  insist  on  what  is  impossible,  or  ab- 
solutely useless.  Advertising  for  proposals 
in  this  case  would  have  been  worse  than  use- 
less, since  it  could  have  resulted  in  nothing 
but  dangerous  delay  and  an  idle  expendi- 
ture of  money." 

In  State  v.  Shawnee  County,  67  Kan.  267, 
45  Pac.  616,  it  appeared  that  the  bridge  pro- 
posed to  be  constructed  was  covered  by  let- 
ters patent;  that  the  cost  of  the  royalty  was 
determined  upon  in  advance,  and  notice 
of  the  fact  was  given  to  every  person  bid- 
ding, or  proposing  to  bid,  upon  the  work; 
and  that  there  was  actual  competition  in 
the  bidding,  and  the  contract  was  let  to  the 
lowest  responsible  bidder.  This  was  held  to 
be  a  substantial  compliance  with  the  law. 

In  Holmes  v.  Detroit,  120  Mich.  226,  46 
L.E.A.  121,  77  Am.  St.  Rep.  687,  79  N.  W. 
200,  the  court,  following  its  former  deci- 
sions allowing  the  specification  of  pat- 
ented material  in  advertisements  and 
contracts  for  public  improvements,  said 
that  the  rule  should  be  extended  to  any 
desirable  article,  although  from  the  course 
of  business  its  manufacturers  may  have  the 
exclusive  sale  of  it.  And  it  was  accordingly 
held  that  the  fact  that  brick  to  be  used  in 
the  construction  of  a  pavement  was  in  the 
hands,  or  under  the  control,  of  a  single  dealer 
did  not  preclude  the  specification  of  it  in 
a  contract  for  such  improvement  to  be  let  to 
'the  lowest  responsible  bidder. 

So,  in  Missouri  the  doctrine  allowing  the 
specification  of  patented  material  has  been 
extended  to  material  whereof  ^Jm  owner 
6L.R.A(N.S.) 


had  a  monopoly  by  reason  of  his  exclusive 
ownership  of  the  natural  supply  of  such  ma- 
terial (Trinidad,  asphalt, — ^Verdin  t.  St. 
Louis,  131  Mo.  26.  33  S.  W.  480,  36  S.  W. 
52) ;  or  by  reason  of  th«  fact  that  he  was 
the  only  manufacturer  who  made  the  ma- 
terial of  uniform  quality  (coal-tar  cement, 
—Swift  V.  St.  LouU,  180  Mo.  80,  79  a  W. 
172). 

In  Newark  v.  Bonnell,  67  N.  J.  L.  424, 
61  Am.  St.  Rep.  609,  31  Atl.  408,  where  all 
contracts  for  public  improvements  were  re- 
quired to  be  let  to  the  lowest  bidder,  "unless 
it  shall  appear  that  the  interests  of  the  dty, 
or  of  the  property  owners,  will  not  be  ad- 
vanced thereby,"  it  was  held  that  the  dty 
was  not  debarred  from  inviting  proposals 
and  contracting  in  good  faith  for  the  paving 
of  a  street  wim  Trinidad  lake  asphaltum, 
merely  because  it  was  the  subject  of  exclu- 
sive ownership.  This  ruling  was  followed 
in  Ryan  v.  Faterson,  66  N.  J.  L.  633,  49  AtL 
587.  These  cases  appear  to  be  in  direct  con- 
flict with  what  was  generally  accepted  as 
having  been  held  in  State,  Kean,  Prosecutor, 
v.  Elizabeth,  35  N.  J.  L.  361.  But  in  the 
Bonnell  Case  the  court  said  that  the  Kean 
Case  was  not  in  point,  and  did  not  decide 
the  proposition  stated  in  its  syllabus. 

In  Fishbum  v.  Chicago,  171  111.  338,  39 
LJt.A.  482,  63  Am.  St.  Hep.  236,  49  N.  R 
632,  it  was  held  that,  under  an  ordinance  re- 
quiring all  contracts  for  street  improvementa 
to  be  let  to  the  lowest  responsible  bidder, 
an  ordinance  precluding  competition  for  a 
street-paving  contract  by  requiring  the  use 
of  asphaltum  which,  as  shown  by  extrinsic 
proof,  can  be  obtained  only  from  premisea 
owned  and  controllea  by  one  private  cor- 
poration, is  void  as  against  public  policy  in 
creating  a  monopoly;  although  that  fact 
does  not  appear  from  the  face  of  the  ordi- 
nance. 

In  Smith  v.  Syracuse  Improv.  Co.  161  S. 
Y.  484,  55  N.  E.  1077,  it  was  held  that  a. 
petition  asking  for  the  pavement  of  a  street 
with  vitrified  brick  manufactured  by  a  cer- 
tain corporation,  which  corporation  had  » 
complete  monopoly  upon  the  disposal  of 
such  brick,  and  all  proceedings  had  thereon 
by  the  common  coundl,  were  in  violation 
of  the  provisions  of  the  dty  charter  requir- 
ing that  work  to  be  <ione  by  contract  should 
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streets  with  "Warren's  bitulithic  payement" 
should  have  the  right  to  lay  the  same  by 
paying  Warren  Brothers  Company  $1.40  per 
square  yard  for  finished  pavement,  for  which 
the  latter  agreed  to  mix  and  supply  at  Mil- 
waukee the  2-inch  wearing  surface,  the  flush 
coating  cement  and  stone  chips  for  flush- 
ing the  wearing  surface,  and  also  to  furnish 
an  expert  to  give  proper  advice  in  course  of 
the  work;  also  to  grant  right  to  use  all  pat- 
ents necessary  to  the  work.  The  defendant 
contractor,  a  foreign  corporation,  had  not 
complied  with  §  1770b,  Rev.  SUt.  1898,  at 
the  time  of  bidding  or  execution  of  the  con- 
tract or  final  approval  thereof  by  the  con- 


troller, but  did  so  comply  two  days  after 
such  last  act  and  before  suit  was  com- 
menced. No  work  had  been  done  under  the 
contract  at  the  time  of  commencement  of 
suit.  The  contract  provided  for  a  price  of 
$2.25  per  yard  for  paving.  Temporary  in- 
junction was  issued  ex  parte  and,  after  an- 
swer by  all  the  defendants,  same  was  dis- 
solved on  the  groimd,  as  stated  by  the  cir- 
cuit court,  that  it  "has  not  sufficient  doubt 
as  to  the  regnlarity  and  integrity  of  the 
proceedings  of  the  common  council  and  board 
of  public  works  to  warrant  it  in  continuing 
the  injunction."  Also,  that  the  compliance 
with  §  1770b,  Rev.  Stat.  1888,  was  sufficient. 


be  let  to  the  lowest  bidder;  and  were,  there- 
fore, illegal  and  void. 

In  Knowles  v.  New  York,  37  Misc.  105,  75 
N.  Y.  Supp.  189,  Affirmed  without  opinion  in 
74  App.  Div.  «32,  77  N.  Y.  Supp.  1130, 
the  city  advertised  for  bids  for  the 
construction  of  a  bridge.  It  was  held 
that  competition  was  not  restricted  by  re- 
quiring the  use  of  a  particular  kind  of  steel 
made  only  by  one  corporation.  In  support 
of  this  conclusion.  Smith  v.  Syracuse,  17 
App.  Div.  63,  44  N.  Y.  Supp.  852,  was  cited. 
But  the  fact  that  that  case  was  reversed  in 
Smith  T.  Syracuse  Improv.  Co.  supm,  seems 
to  have  been  overlooked. 

In  Schuek  v.  Reading,  186  Pa.  248,  40 
AU.  310,  an  injunction  was  prayed  for  to 
restrain  the  city  from  entering  into  a  con- 
tract for  street  paving,  upon  the  groimd 
that  the  specifications  limited  the  material 
to  be  used  to  two  kinds  of  asphalt  which 
were  owned  and  controlled  by  bidders  who 
were  not  in  fact  competitors,  while  there 
were  other  kinds  of  asphalt  in  the  market 
equally  as  good.  There  was  competitive  bid- 
dug,  and  there  was  proof  that  there  was  no 
arrangement  or  understanding  between  the 
bidders.  There  was  no  evidence  of  fraud 
or  collusion  between  the  city  officials  and 
the  successful  bidder.  The  lower  court's 
decree  denying  a  preliminary  injunction  was 
affirmed,  and  the  supreme  court  took  the 
occasion  to  say;  "We  do  not  suggest  that 
proof  that  the  materials  required  by  the 
specifications  were  controlled  by  a  monopoly 
would  have  justified  any  action  by  the 
court." 

Field  V.  Barber  Asphalt  Pav.  Co.  117  Fed. 
925,  was  a  proceeding  for  the  cancelation  of 
tax  bills  for  paving  the  street  in  front  of 
plaintiff's  premises  with  Trinidad  lake  as- 
phalt. It  was  contended  that  the  city  had  no 
right  to  limit  the  contract  for  paving  to  this 
particular  kind  of  asphalt  because  the  de- 
fendant had  a  monopoly  of  such  material. 
The  court  said  that  the  evidence  had  not  de- 
veloped this  fact;  but,  even  if  it  had,  the  city 
should  not  be  allowed  to  defeat  a  reoQvery 
for  work  already  done,  by  showing  that  in 
fact  some  other  material  was  as  good,  or 
better,  or  that  the  veidor  had  a  monopoly. 

In  Rhodes  v.  Board  of  Public  Works,  10 
Colo.  App.  99,  49  Pac.  430,  a  distinction  was 
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made  on  the  ground  that  the  sole  power  to 
designate  the  material  to  be  used  in  paving 
the  street  was  not  vested  in  the  pubUc  au- 
thorities, but  it  was  to  be  determmed  upon 
by  petition  of  the  abutting  owners;  the  only 
discretionleft  with  the  authorities  being  their 
power  to  reject  a  petition  proposing  unfit  ma- 
teriaL  Upon  these  facts,  it  was  held  that  a 
petition  which  designated  a  wearing  sur- 
face of  Trinidad  lake  asphalt,  although  such 
material  was  held  in  monopoly,  did  not  nec- 
essarily exclude  competitive  bids  for  the 
work ;  and  the  board  of  public  works  should 
not  have  refused  to  entertain  sud>  a  peti- 
tion. 

In  Mulrein  v.  Kalloch,  61  Cat.  022,  the 
commissioners  of  the  dty  hall  advertised 
for  bids  for  lathing  the  city  hall,  specifying 
that  certain  patent  lathing,  or  other  lath- 
ing of  equal  quality  and  merit,  must  be 
used,  and  must  be  manufactured  in  San 
Francisco.  There  being  no  evidence  that 
the  commissionem  were  mistaken  in  their 
determination  that  lathing  manufactured  in 
San  Francisco  was  better  adapted  to  the 
purpose  they  had  in  view  than  lathing 
made  elsewhere,  the  court  refused  to  take 
judicial  notice  that  the  fact  was  not  as 
found  by  the  commissioners. 

In  Atty.  Gen.  ex  rel.  Cook  v.  Detroit,  28 
Mich.  263,  Judge  Cooley  suggested  a  solu- 
tion of  the  difficulty  where  a  particular  kind 
of  material,  patented  or  held  in  monopoly, 
is  desired,  and  the  kind  of  material  is  not 
required  to  be  determined  in  advance  of  ad- 
vertisement for  bids,  by  inviting  bids  for 
other  materials  of  nearly  equal  value.  Con- 
cluding this  Suggestion,  he  said:  "When 
bids  are  thus  called  for,  all  bidders  for  a 
particular  kind  of  pavement  are  bidders 
against  all  others  in  a  certain  sense;  but 
they  are  also  bidders  against  each  other  in 
a  more  particular  sense.  It  would  be  the 
duty  of  the  council,  when  all  bids  were  in, 
to  examine  all,  and  to  select  the  kind  of 
pavement  for  which  the  bids,  all  things  con- 
sidered, were  relatively  the  lowest.  They 
might  thus,  perhaps,  reieot  the  kind  they 
would  have  preferred  in  advance,  but  for 
which  they  find  all  bids  exorbitant,  and  de- 
termine upon  another,  because,  in  their 
opinion,  the  offers  made  for^it  are  mat* 
satisfactory."  Dig  t  zed  by  LjOOQ  l€ 
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As  a  condition  of  dissolution,  bonds  were 
required,  one  to  the  city  to  protect  it,  and 
one  to  the  plaintiff  to  protect  him  from 
"any  damages  sustained  by  reason  of  the 
dissolution  of  the  injunction."  Plaintiff  ap- 
peals from  such  order. 

Messrs.  Kyan,  Ogden,  &  Bottom,  for  ap- 
pellant: 

The  contract  is  wholly  tmi  because  the 
pavement  in  question  was  a  patented  pave- 
ment, and  the  common  council  and  board 
did  not  observe  the  requirements  of  §  23, 
chap.  6,  of  the  charter  regulating  contracts 
for  patented  articles. 

Dean  v.  Charlton,  23  Wis.  690,  99  Am. 
Dec.  206;  Kilvington  v.  Superior,  83  Wis. 
222,  18  L.R.A.  45,  53  N.  W.  487;  Ricketson 
V.  Milwaukee,  105  Wis.  691,  47  IaR.A.  685, 
81  N.  W.  864;  State  ex  rel.  ODonnell  v. 
Benzenberg,  108  Wis.  435,  84  N.  W.  866; 
Nicolson  Pav.  Co.  v.  Painter,  S6  Cal.  699; 
Olahbam  v.  Chicago,  171  IlL  338,  39  L.R.A. 
482,  63  Am.  St.  Rep.  326,  49  N.  E.  532; 
State,  Kean,  Prosecutor,  v.  Elizabeth,  35  N. 
J.  L.  '354;  Burgess  v.  Jefferson,  21  La.  Ann. 
143;  Smith  v.  Syracuse  Improv.  Or>.  161 
N.  Y.  484,  65  N.  E.  1077;  Fineran  v.  Central 
BituUthio  Paving  CO.  116  Ky.  495,  76  8.  W. 
416;  Jorgenson  v.  Superior,  111  Wis.  601, 
87  N.  W.  666;  Monaghan  v.  Indianapolis 
(iBd.  App.)  7S  N.  E.  33. 

Mr.  Arthur  Jones,  for  respondent  paving 
company: 

If  there  could  be  no  competition  for  thie 
paving,  the  common  council  had,  neverthe- 
less, the  power  to  cause  the  street  to  be 
paved  with  it;  and  it  is  simply  a  case  not 
within  the  statute,  although  the  words  are 
broad  enough  to  include  it. 

Re  Dugro,  60  N.  Y.  613;  Silsby  Mfg.  Co.  ▼. 
Allentown,  153  Pa.  319,  26  Atl.  646;  Schuck 
V.  Reading,  186  Pa.  248,  40  Atl.  310;  Barber 
Asphalt  Paving  Co.  v.  Hunt,  100  Mo.  22,  8 
L.R.A.  110,  18  Am.  St.  Rep.  530,  13  S.  W. 
98;  Verdin  v.  St  Louis,  131  Mo.  26,  33  S. 
W.  480,  36  8.  W.  62;  Field  ▼.  Barber  As- 
phalt Pav.  Co.  117  Fed.  926;  Swift  v.  St. 
Louis,  180  Mo.  80,  79  8.  W.  172. 

There  has  been  a  substantial  compliance 
with  §  23,  chap.  5,  of  the  charter  of  Mil- 
waukee in  the  case  at  bar. 

Laclede  Constr.  Co.  v.  Tudor  Iron  Works, 
169  Mo.  137,  69  S.  W.  386;  Perkins  v.  Had- 
sell,  60  111.  216;  Frue  v.  Houghton,  6  Colo. 
324;  Ide  v.  Leiser,  10  Mont.  6,  24  Am.  St. 
Rep.  17,  24  Pac.  606. 

Mr.  Carl  Range,  for  other  respondents: 

The  provisions  of  the  charter  have  been 
substantially  oomplied  with. 

Kilvington  v.  Superior,  83  Wis.  222,  18 
L.R.A.  45,  63  N.  W.  487;  Gleason  v.  Wau- 
kesha County,  103  Wis.  225,  79  N.  W.  249; 
Beaaer  v.  Barber  Asphalt  Paving  Co.  120 
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Wis.  699,  98  N.  W.  626;  Eiiapp  ▼.  HeUer. 
32  Wis.  467;  Cook  ▼.  Racine,  49  Wis.  24S, 
5  N.  W.  362;  HizoB  v.  Oneida  County,  82 
Wis.  SIS,  62  K.  W.  446;  State  ex  reL  Schint- 
gen  V.  La  Crosse,  101  Wis.  208,  77  N.  W. 
167;  State  ex  rel.  Hallauer  v.  Oosnell,  US 
Wis.  606,  61  LJIJL  83,  98  N.  W.  642. 

The  oommon  council  having  acquired 
jurisdiction,  any  subsequent  omission  of  any 
step  directed  in  the  cluuter  is  deemed  only 
directmry. 

Gilman  t.  Milwaukee,  61  Wis.  688,  21  N. 
W.  040;  Wright  ▼.  ForresUI,  06  Wis.  341, 
27  N.  W.  62. 

Dodge,  J.,  delivered  the  opinion  of  tb« 

court: 

In  Dean  v.  Charlton,  23  Wis.  690,  99  Am. 
Dec.  205,  this  court  decided  that,  under  char- 
ters which  give  power  to  the  city  to  impose, 
by  special  assessment,  upon  abutting  lots  the 
cost  of  a  street  improvement  only  upon  com- 
petitive bids,  cities  have  no  power  to  adopt 
a  patented  pavement  so  oontroUed  by  a  mo- 
nopoly that  there  can  be  no  competition,  in 
the  fair  and  reasonable  meaning  of  the 
word.  For  nearly  forty  years  the  legis- 
lature has  approved  this  construction  of 
such  grants  of  power  by  re-enacting  them 
in  substantially  the  same  form,  and  in  some 
instances  by  making  special  provision  for 
obtaining  the  benefits  of  patents.  The  au- 
thority of  that  case  in  this  respect  has  not 
been  contradicted.  In  Kilvington  v.  Superi- 
or, 83  Wis.  222.  18  L.R.A.  45,  53  N.  W.  487, 
urged  by  respondent,  the  decision  in  no  wise 
conflicts  with  the  earlier  case.  It  pro- 
ceeds upon  and  gives  effect  to  a  distinction 
fully  recognised  in  Dean  v.  Charlton,  namely, 
that  such  general  dty  powers  as  lighting 
streets,  purchase  of  a  fire  engine,  or  de- 
struction of  garbage  are  generally  and 
broadly  conferred  by  other  clauses  of  out 
city  charters,  and  that  as  to  them  the  re- 
quirement that  purchases  of  materials  or 
letting  of  work  be  done  upon  competitive 
bidding  is  merely  regulative  of  a  duty  which 
the  city  government  is  bound  to  perform; 
and,  as  a  result,  that  the  legislature  must 
be  deemed  not  to  have  intended  the  require- 
ment for  competitive  bidding  to  apply  where 
it  could  not.  The  field  is  one  of  construc- 
tion of  our  own  statutes  enacted  after  the 
rule  of  Dean  v.  Charlton  was  announced,  so 
that  views  of  courts  in  other  jurisdictions 
upon  their  statutes  are  by  no  means  con- 
trolling if  even  relevant.  For  Milwaukee, 
however,  the  legislature,  evidently  recogniz- 
ing the  rule  of  Dean  v.  Charlton  as  estab- 
lished generally,  proceeded  to  provide  a 
method  of  obtaining  privileges  under  pat- 
ents entirely  consistent  with  all  provisions 
elsewhere  in  the  charter  for  competitive 
bidding.    Without    doubt    that    legislation 
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w«s  intanded  to  exclude  any  other  method 
of  aoquiring  for  the  city  the  advantagea  of 
patented  righta,  articles,  or  processea  for 
any  purpoae.  Ricketson  ▼.  Milwakuee,  105 
Wis.  591,  47  luB-A.  685,  81  K.  W.  864.  That 
statute  (§  23,  chap.  6,  of  present  charter) 
provides:  "The  said  board  shall  have  pow- 
er, under  the  authority  of  the  common 
eooneil,  to  make  a  contract  or  contracts 
with  the  patentee  or  his  licensees  or  as- 
signs, to  use  any  patent  or  patented  article, 
process,  cbmbination,  or  work  for  the  said 
city,  at  a  stipulated  sum  or  royalty  for  the 
use  thereof.  And  thereupon  the  said  board 
shall  hare  power  to  order  any  work,  whether 
chargeable  to  the  said  city  or  to  lots,  parts 
•f  lots  or  parcels  of  land  therein,  to  be  done 
with  the  nse  of  such  patent  or  patented  ar- 
ticle, process,  combination,  or  work;  and 
whenever  the  owner  or  agent  of  any  lot, 
part  of  lot  or  parcel  of  land  in  said  city,  or 
other  person  authorized  by  law  to  do  such 
work,  shall  do  the  same  and  use  any  such 
patent  or  patented  article,  process,  combina- 
tion, or  work  in  doing  the  same,  he  shall  pay 
to  the  said  city  the  sum  or  royalty  charge- 
able therefor;  'or  the  amount  of  such  sum  or 
royalty  may  be  charged  as  a  special  assess- 
ment upon  the  respective  lots,  parts  of  lots, 
and  parcels  of  land  in  front  of  which  such 
patent  was  so  used,  and  collected  for  the 
use  of  said  dty,  as  other  special  taxes  are 
eoUected." 

This  enactment  clearly  intends,  while  per- 
mitting the  city  to  acquire  the  right  to  use 
patented  articles  or  processes  by  purchase 
of  such  right,  to  require  approval  of  the 
oouncil  for  such  purchase,  and,  of  course, 
that  the  subject  shall  have  been  so  sub- 
mitted for  consideration  by  the  cousdl  that 
no  reasonable  doubt  that  they  have  con- 
sciously and  intentionally  given  the  author- 
ity can  arise.  It  is  certainly  debatable 
whether  submission  of  the  question  of  pav- 
ing Jackson  street  with  a  "bitulithio  pave- 
ment" as  if  there  were  several  kinds  which 
might  be  in  competition,  and  a  resolution 
merely  in  the  affirmative,  can  be  construed 
as  an  authority  to  the  board  of  public  works 
to  contract  for  the  privilege  of  laying  "War- 
ren's bitulithic  pavement"  covered  by  a  pat- 
ent. It  is  at  least  open  to  argument  that 
the  purpose  of  the  board  to  make  such  eon- 
tract  was  so  obscured,  if  not  concealed,  that 
the  subject  may  not  have  been  .purposely 
passed  on  by  the  coimcil, — especially  in  view 
of  the  prohibition  imposed  on  the  board  by 
chapter  107,  p.  167,  Laws  1903,  that  no  spe- 
cial brand  of  asphalt  shall  be  required  by 
name  to  be  furnished  in  any  specifications 
for  street  paving.  We,  however,  need  not 
decide  this  question,  for  it  is  also  clear  that 
<  23,  chap.  6,  was  enacted  as  a  pbrt  of  the 
whole  charter  and  to  enable  the  making  of 
SL.B.A.(N.S.) 


improvements  in  the  manner  and  according 
to  the  scheme  prescribed,  although  but  for 
that  section  such  other  requirements  would 
be  inconsistent  with  a  patented  article  or 
process.  One  essential  of  the  scheme  for 
paving  streets  at  the  abutters'  expense  is 
competitive  bidding;  and  it  is  clear  that  { 
23,  chap.  6,  does  not  intend  to  dispense  with 
that.  It  nowhere  authorizes  the  contract  for 
the  work  to  be  made  with  the  person  who, 
by  reason  of  his  patent,  can  exclude  all  oth- 
er bidders,  nor  does  it  anywhere  authorize 
imposition  by  special  assessment  of  any- 
thing but  the  "royalty"  which  the  city  may 
pay  by  reason  of  the  noncompetitive  con- 
tract for  the  use  of  the  patent  authorized 
by  that  section,  in  addition  to  the  cost  of 
the  work  ascertained  by  the  competition  un- 
der the  other  provisions  of  the  diarter.  Ob- 
viously the  legislative  purpose  contem- 
plated, as  to  such  work,  the  acquisition  of  a 
right  to  operate  under  the  patent  for  a  roy- 
alty and  then,  and  only  then,  the  letting  of 
the  actual  work  to  the  lowest  bidder.  Does 
the  offer  made  by  the  patentee  constitute 
any  such  contract,  even  oonoeding  that  the 
board  of  public  works  has  so  accepted  that 
offer  as  to  close  a  contrtfct,  and  that  the 
council  haa  authorized  such  action  t  It 
seems  to  us  to  oome  very  far  from  it;  in- 
deed, to  disclose  a  studied  attempt  to  evade 
the  purpose  of  the  charter  so  as  to  confer 
upon  the  patentee  a  contract  for  a  large 
part  of  the  work  to  be  done  without  even 
the  formality  of  any  bidding  therefor.  It 
is  to  be  noticed  that  nearly  two  thirds  of 
the  whole  cost  of  the  paving,  viz.,  $1.40  out 
of  $2.25,  is  to  go  to  the  patentee,  and  for 
that  price  it  agrees  to  supply  the  crushed 
stone  for  the  upper  2  inches  of  the  pave- 
ment, to  do  the  work  at  Milwaukee  of  sort- 
ing, coating,  and  mixing  this  stone  with  hot 
asphalt  hour  by  hour  as  the  work  proceeds, 
to  supply  and  prepare  for  laying  the  flush- 
ing coat  in  the  same  way,  to  furnish  the 
stone  chips  for  the  final  surface,  and  to  hire 
an  advise^  expert  for  the  progress  of  the 
work.  Can  the  $1.40  per  yard  of  pavement 
thus  to  be  paid  the  patentee  in  any  rea- 
sonable sense  be  termed  "royalty"  which, 
by  the  terms  of  {  23,  chap.  6,  the  dty  may 
include  in,  or  add  to,  the  special  assessment; 
or  does  such  work,  in  large  part,  faH  within 
the  "use  of  a  patent,  or  {Mtented  article, 
process,"  etc.,  for  which  alone  the  dty  Is 
so  authorized  to  contract  T  Any  such  con- 
tention would  be  absnrd.  The  bulk  of  the 
patentee's  agreement  is  for  doing  the  pav- 
ing. If  such  a  division  of  the  work  of  an 
improvement  can  be  dictated  by  the  pat- 
entee, where  must  he  stop  in  absorbing  into 
his  noncompetitive  contract  other  parts  of 
the  paving?  lS»j  he  not  insist  thAt  crushed 
stone  and  cement  for  tho  6  inches  of  eon- 
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Crete  be  purchased  from  him  at  his  own 
price,  or  that  his  teams,  and  rollers  shall  be 
employed  to  do  the  work,  or  that  he  alone 
perform  still  other  parts  of  the  work  till 
the  supposed  competitive  bidder  is  reduced 
to  a  mere  name?  If  patentee  may  absorb 
two  thirds  of  the  work  and  price,  we  see 
no  very  logical  stopping  place  short  of  com- 
plete nullification  of  the  right  of  the  lot 
owner  to  have  competitive  bidding  which, 
of  course,  is  a  valuable  right,  theoretically 
at  least  tending  to  lessen  the  cost.  Indeed, 
under  the  terms  of  this  proposal  from  War- 
ren Brothers  Company  the  city  seems  not  to 
acquire  the  right  to  '^ise"  the  patent  or  proc- 
ess. The  only  offer  on  that  subject  is  that 
the  successful  bidder  shall  have  the  right  to 
use  the  patents  so  far  as  necessary  in  lay- 
ing the  pavement.  It  is  difficult  to  discov- 
er that  this  would  confer  any  light  on  the 
city  to  use  patent,  process,  or  combination; 
and  yet  it  probably  must  use  them  from 
time  to  time  as  the  pavement  may  require 
resurfacing  or  other  repair  with  the  pat- 
ented materials.  These  considerations  lead 
us  to  the  conclusion  that  no  contract  such 
as  is  authorized  by  {  23,  chap.  6,  was  made 
with  the  patenteb  or  its  assigns;  hence,  tliat 
no  jurisdiction  was  acquired  to  order,  or  con- 
tract for,  the  doing  of  the  work  involving 
the  use  of  the  patent;  hence  that  the  at- 
tempted contract  with  defendant  Central  Bi- 
tulithic  Company  was  void. 

Concluding,  as  we  must,  therefore,  that  no 
valid  contract  was  ever  made  for  doing  this 
work,  and  that  the  invalidity  was  of  a  char- 
acter highly  likely  to  prejudice  the  plaintiff 
in  the  manner  and  degree  not  readily  sepa- 
rable from  the  burdens  which  might  lawfully 
be  imposed  upon  him,  we  must  hold  that 
the  court  should  have  enjoined  the  proceed- 
ings at  once.  When  it  is  clear,  as  matter  of 
law,  that  there  can  be  but  one  result  of  a 
litigation,  and  that  an  act  will  be  void  if 
done,  but  harmful  to  the  plaintiff  meanwhile, 
— ^the  court  should  interpose  to  maintain  the 
status  quo.  Beaser  v.  AsMand,  80  Wis.  88, 
61  N.  W.  77;  Liebermann  v.  Milwaukee,  89 
Wis.  336,  61  N.  W.  1112;  Boyd  v.  Milwaukee, 
92  Wis.  456,  66  N.  W.  603.  PUintirs  right 
Is  entirely  free  from  the  obstacle  found  in 
State  ex  reL  Schintgen  v.  La  Orosse,  101 
Wis.  208,  77  N.  W.  167;  State  ex  rel.  Hal- 
lauer  v.  Gosnell,  116  Wis.  606,  61  L.R.A.  33, 
83  N.  W.  642,  and  Beaser  v.  Barber  Asphalt 
Paving  Co.  120  Wis.  699,  98  N.  W.  625,  and 
many  other  cases,  where  the  plaintiff  stood 
by  and  allowed  contractor  to  incur  expense 
of  a  work  without  a  warning,  for  here  due 
promptness  was  exercised  in  notifying  de- 
fendants of  plaintiff's  claim,  both  as  tax- 
payer and  lot  owner,  that  the  contractor 
•wuld  receive  no  pay,  either  in  money  from 
the  city  or  in  assessments  against  plaintiff's 
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property.  If  he  persisted  in  acting  under  his 
void  contract;  this  action  having  been  com- 
menced before  any  work  was  d<Hie. 

The  reasons  already  stated  which  result 
in  the  conclusion  that  the  contract  at- 
tempted to  be  made  by  the  board  of  public 
works  was  illegal,  and  therefore  void,  are 
supplemented  by  the  provisions  of  $  1770b, 
Rev.  Stat.  1898.  This  statute  provides  that 
contracts  of  a  foreign  corporation  which  has 
not  complied  with  the  requirements  of  that 
section  "shall  be  whoUy  void  on  its  behalf 
.  .  .  but  shall  be  enforceable  against  it." 
That  such  enactment  is  intended  to  be  en- 
forced taccording  to  its  words  was  decided 
in  Ashland  Lumber  Co.  v.  Detroit  Salt  Co. 
114  Wis.  66,  89  N.  W.  904.  Confessedly, 
when  the  contract  in  question  was  made,  the 
defendant  Central  Bitulithic  Paving  Com- 
pany had  not  complied  with  the  conditions 
of  I  1770b,  Rev.  Stat.  1898.  It  has,  there- 
fore, no  legal  right  to  demand,  nor  is  the 
city  under  any  legal  obligation  to  pay,  any 
money  by  reason  of  the  contract.  The  right 
of  a  taxpayer  to  enjoin  the  payment,  by 
city  officers,  of  money  which  the  city  does 
not  owe,  is  most  thoroughly  established  by 
a  long  line  of  our  own  decisions,  only  a  few 
of  which  need  be  cited.  Frederick  v.  Doug- 
Us  County,  96  Wis.  411,  71  N.  W.  798;  Rice 
V  Milwaukee,  108  Wis.  516,  76  N.  W.  341; 
Mulberger  v.  Beurhaus,  102  Wis.  1,  8,  72 
Am.  St.  Rep.  864,  78  N.  W.  402;.  St.  Croix 
County  V.  Webster,  111  Wis.  270.  87  N.  W. 
302;  Kircher  t.  Pederson,  117  Wis.  68,  93  N. 
W.  813.  As  the  facts  were  all  before  the 
court,  and  left  a*  reasonable  doubt  as  to 
the  final  result,  the  temporary  injunction 
against  payment  out  of  the  city  treasury 
of  the  moneys  which  would  be  due  if  the 
contract  were  valid  should  not  have  been 
dissolved. 

The  order  appealed  from  is  reversed,  and 
the  cause  remanded  for  further  proceedings 
according  to  law. 

Rehearing  denied  June  21,  1008. 
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THOMAS  MINNS  et  eJ.,  Ezrs.,  etc.,  of  Rob- 
ert C.  Billings,  Deceased, 

V. 

FRANK  S.  BILLINGS  et  al. 

(183  Mass.  126,  66  N.  E.  693.) 

Charity — for  members  of  society. 

1.  Money  is  devoted  to  purposes  of  pub- 
lic charity  which  is  transferred  to  tnii>tees 
of  a  permanent  fund  derived  from  gifts  and 
bequests,  and  is  under  the  exclusive  con- 
trol of  such  trustees,  to  be  used  for  paying 
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deatb  benefits  and  ^ving  charitable  assist- 
ance  to  members  of  a  mutnal  benefit  society, 
membership  in  which  all  connected  with  a 
eeitain  business  are  entitled  to  obtain,  al- 
though the  benefit  is  limited  to  sueh  mem- 
ben. 
Same— prevention  of  emelty. 

2.  Gifta  to  aid  tilie  work  rf  prevention 
of  eruelty  to  animal*  are  for  a  public  char- 
ity. 

Same— library  and  museum. 

3.  An  assooiation  incorporated  by  gen- 
eral law  and  treated  by  the  legislature  as  a 
publie  charity  for  the  maintenance  of  a  li- 
brary and  museum  is  a  publie  charity,  al- 
though it  has  a  limited  membership,  where 
the  membership  is  represented  by  the  shares 
of  stock,  which  are  nreely  transferable,  and 
the  state  officers  are  given  free  aeoess  to  its 
privil^es,  which  are  also  liberally  extended 
to  strangers. 

(March  6,  1003.) 

BILL  for  instructions  as  to  the  disposittoni 
of  gifts  in  the  will  of  Robert  0.  Billings, 
deceased. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frederick  H.  Nash,  for  tJM  Common- 
wealth: 

While  a  benefit  association  may  hold 
fimds  for  a  charitable  use  (Tucker  v.  Sea- 
man's Aid  Soc.  7  Met.  188;  Duke  v.  Fuller, 
9  N.  H.  538,  32  Am.  Dee.  392),  there  seems 
to  be  a  distinction  between  a  fund  so  held 
and  money  which  may  be  employed  by  the 
society  as  the  members  may  at  any  time 
agree. 

Perry,  Tr.  f  7I». 

If  the  executors,  tiavlng  discretion  to  dis- 
tribute the  testator's  money  in  charity,  give 
it  to  these  societies  which  have  some  func- 
tions not  charitable,  it  is  not  for  a  charita- 
ble purpose,  and  the  members  might  divide 
the  money  among  themselves. 

Coe  V.  Washington  Mills,  149  Mass.  S48, 
21  N.  E.  966;  Be  Clark,  L.  R.  1  Ch.  Div.  497; 


Burke  v.  Roper,  79  Ala.  138;  Babb  ▼.  Reed, 
S  Rawle,  161,  28  Am.  Dec.  660. 

In  Re  Bartlett,  163  Mass.  509,  40  N.  E. 
899,  it  was  apparently  assumed  that  the 
Massachusetts  Society  for  the  ^evention 
of  Cruelty  te  Animals  is  a  pubUc  charity. 
In  Ibgland  sudi  objects  are  held  to  be  char- 
iUble. 

Obert  T.  Barrow,  L.  R.  36  Ch.  Div.  472; 
Mltfor«  T.  Reynolds,  1  PhilL  Ch.  186;  Uni- 
verity  of  London  ▼.  Tarrow,  1  DeO.  &  J. 
72;  Tatham  T.  Drummond,  84  L.  J.  Ch. 
N.  8.  I. 

Libraries  not  open  to  tlte  publie  are  not 
valid  public  charities. 

Game  v.  Long,  2  DeG.  F.  ft  J.  76;  Beau- 
mont V.  Oliveira,  L.  R.  4  Ch.  309;  Atty.  Gen. 
V.  Lonsdale,  1  Sim.  106;  Whicker  v.  Hume, 
14  Beav.  609,  1  DeG.  M.  &  Q.  606,  7  H.  L. 
Cas.  124;  Re  Dutton,  L.  R.  4  Exch.  Div.  64; 
Atty.  Gen.  v.  Hewer,  2  Vem.  387;  Atty. 
Gen.  V.  Haberdashers'  Co.  1  MyL  &  K.  420. 

Mr.  KolanA  Gray,  for  Proprietors  Boston 
Atheneum: 

A  gift  designed  to  promote  the  publie 
good,  by  the  eneouragemmt  of  learning, 
science,  and  the  useful  arts,  without  any 
particular  reference  to  the  poor,  is  regarded 
as  a  charity. 

American  Academy  of  Arts  &  Sciences  v. 
Harvard  College,  12  Gray,  S82;  Dexter  t. 
Harvard  College,  17S  Masa.  192,  67  N.  K 
371;  Whicker  v.  Hume,  1  DeG.  M.  &  G.  606, 
7  H.  L.  Cas.  124;  Atty.  Gen.  v.  Lonsdale,  1 
Sim.  106. 

The  fact  that  a  payment  Is  required  from 
the  beneficiaries  of  an  institution  before 
they  can  make  use  of  it  doe*  not  prevent  it 
from  being  *  charity. 

McDonald  v.  Massachusetts  General  Hos- 
pital, 120  Mass.  432,  21  Am.  Rep.  629;  Gooch 
V.  Association  for  Relief  of  Aged  Indigent 
Females,  109  Mass.  668;  Sherman  v.  Con- 
gregational Home  Missionary  Soc  176  Mass. 


Snbject  Note.— Gift  for  the  benefit  of  mem- 
bers of  a  particular  organization,  as  a 
charity. 

L  Effect  of  limitation  of  beneficiaries  on 
validity  of  gift  otherwise  charitable, 
687. 
n.  nittstrative  eases. 

«.  Gifts  held  charitable  without  ques- 
tion as  to     limitation  of  beneflda- 
ries,  692. 
b.  Gifts  held  invalid  because  purpose 
of    Mganisation    not    ohuitable, 
694. 

L  Effect  of  limitation  of   I>eneficiarie*  on 
validity  of  gift  otherwise  charitable. 

In  the  preparation  of  this  note  search  was 
made  only  for  cases  on  the  question  of  the 
effect  on  a  gift  otherwise  charitable  of  the 
ftL.R.A.(N.S.) 


fact  that  the  benefidaries  were  limited  to 
members  of  a  particular  organization, — th* 
question  decided  in  TaouriiAN  v.  Db  Bois- 
8IBBE  Odd  Fellows'  Orphans'  Houb,  and 
which  wac  raised,  but  passed  over,  in  Minns 
T.  BlLUNoa.  In  the  former  case  the  court 
pointed  out  that  this  is  a  question  new  to 
the  jurisprudence  of  Kansas,  and  it  might 
with  equal  truth  be  said  that  it  is  a  ques- 
tion new  to  both  English  and  American  ju- 
risprudence, for  I>are  reference  has  been 
made  to  it  in  a  few  cases  only,  and  then 
it  has  been  passed  upon  without  serious  dis- 
cussion. In  no  case  has  the  question  been 
so  fuUy  considered  as  it  was  m  TBOUTUAiT 
V.  Db  Boissikbb  Odd  Fellows'  Obpuans' 
Home. 

The  distinction  between  public  and  pri- 
vate charities,  and  between  benevolences 
that    are    "purely    charitable"    and    those 
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S49,  67  N.  B.  702;  McAIister  ▼.  Burgess,  I«l 
Mass.  269,  24  LJI.A.  168,  37  N.  E.  173. 

Mr.  John  Noble,  Jr.,  for  Animal  Rescue 
League: 

The  Aimal  Rescue  League  is  a  publio. 
charity. 

Mitford  T.  Reynolds,  16  Sim.  105;  Marsh 
▼.  Means,  3  Jur.  N.  S.  790;  University  of 
London  t.  Yarrow,  1  DeG.  &  J.  72;  Tlitham 
T.  Drummond.  34  L.  J.  Gh.  N.  S.  1;  Re 
Douglas,  L.  R.  36  Ch.  Div.  472;  Dniry  v. 
Katidc,  10  Allen,  177;  Jaokson  t.  Phillips, 
14  Allen,  656. 

Messrs.  Livingatott  Cudiing  and  H.  D.  Mc- 
Lellan  also  for  Animal  Rescue  League. 

Mr.  Charles  T.  Gallagher,  for  Franklin 
Typographical  Society: 

The  Franklin  Typographical  Sedety  is  a 
public  charity. 

Saltonstall  t.  Sanders,  II  Allen,  446. 

To  give  assistance  to  sick,  disabled,  and 
dependent  members  of  a  society,  their  wid- 
ows and  orphans,  and  to  needy  persons  in 
any  way  connected  with  a  large  and  impor- 
tant business  or  Industry,  is  certainly  to 
be  deemed  of  common  and  public  benefit. 

Washburn  v.  Sewall,  9  Met.  280;  King  r. 
Parker,  9  Oush.  71;  American  Academy  of 
Arts  &  Sciences  t.  Harvard  College,  12  Qnj, 
682. 

Mr.  Howard  WUtmore  also  for  Franklin 
Typographical  Society. 

Mr.  Henry  0.  Denny  for  Boston  Library 
Society. 

Mr.  Samuel  C.  Darling  for  trustees,  ^ 

Knowlton,  Ch.  J.,  delivered  the  opinion  of 

Che  court: 

The  plaintiffat,  surviving  executors  of  the 
will  of  Robert  C.  Billings,  late  of  Boston, 
deceased,  have  received,  under  the  will  and 
the  seventh  codicil,  all  the  rest,  residue,  and 
remainder  of  his  estate  after  paying  lega- 
cies, in  trust  to  apply  the  whole  or  any  part 
of  the  prindpal  and  income  "to  such  cliar- 


itable  purpo^"  as  to  them  may  selem  prop- 
er. They  propose  to  apply  various  sums 
from  the  fund  in  their  hands  to  126  different 
objects  and  purposes,  which  are  set  out  in 
this  bill,  and  they  ask  tite  instructions  of 
the  court  as  to  wbsther  some  of  these  ob- 
jects sjid  purposes  are  "charitable  purposes," 
within  the  meaning  of  the  will  and  codidL 
They  state  tlieir  intention,  in  most  cases,  to 
make  the  gifts  to  tlie  institutions  mentioned 
as  a  permanent  fund  in  each  case,  the  in- 
come only  to  be  used  for  the  general  pur- 
poses of  the  institution.  The  next  of  Idn 
and  the  attorney  general  have  filed  anawera, 
and  the  attorney  general  has  filed  a  brief. 
Some  of  the  proposed  beneflciaries  haro 
asked  and  been  permitted  to  file  brief*  a» 
amid  euruB.  Only  a  few  of  the  proposed 
gifto  have  been  called  in  question  by  the 
attorney  general.  The  next  of  kin,  in  Iiis 
answer,  merely  joins  in  the  {»«yer  of  tlM 
bill.  The  other  proposed  gifts  have  not  re- 
ceived so  extended  an  examination  by  tlia 
court  as  would  have  been  thought  necessary 
if  objection  or  question  had  been  made  in 
regard  to  them  by  any  party  interested.  Ws 
riiall  not  discuss  them  any  further  than  to 
say  that,  upon  the  statements  contained  in 
the  bill,  we  see  nothing  to  show  that  they 
may  not  all  be  treated  as  gifts  to  publio 
charities  under  the  liberal  doctrines  estab- 
lished by  recent  decisions  of  this  court.  We 
shall  therefore  assume  that  the  particular 
facts  in  each  case,  taken  in  connection  with 
the  general  facts  stated  in  the  bill,  are  such 
as  to  warrant  the  executors  in  making  these 
institutions  beneficiaries.  The  first  class  of 
beneflciaries  referred  to  in  the  brief  of  the 
attorney  general  comprises  three  incorpo- 
rated mutual  benefit  associations,  and  the 
question  was  raised  whether  money  given 
to  these  associations  would  be  held  for  a- 
charitable  use.  The  decisions  in  Ooe  v. 
Washington  Mills,  149  Mass.  643,  21  N.  B. 
966;  Newcomb  v.  Boston  Protective  Depart- 


which  are  not,  has  generally  been  drawn  in 
cases  dealing  with  tbe  question  of  exemp- 
tion from  taxation,  and  It  is  possible  that 
it  was  the  principles  laid  down  in  this  line 
of  cases  that  counsel  had  in  mind  when  in- 
troducing the  same  question  into  cases  deal- 
ing with  the  validity  of  gifts  designed  for  a 
limited  number  of  beneflciaries.  But,  whatever 
the  rule  may  be  in  regard  to  the  taxation 
question,  these  cases  can  have  but  little  bear- 
ing upon  the  question  forming  the  subject  of 
this  note,  for  public  policy  is  entirely  dif- 
ferent in  the  two  classes  of  cases.  As  was 
stated  in  Tboutmait  v.  De  Boissie:^:  Odd 
Fesxows'  Orphans'  Hoke  in  regard  to  tax- 
stion,  it  is  against  exemption;  in  regard  to 
gifts  to  charities,  it  is  in  favor  of  the  grant. 
In  a  number  of  cases  gifts  for  charitable 
uses,  the  benefits  of  which  were  limited  to 
members  of  particular  organizational  havs 
6L.R.A.(N.S.). 


been  sustained  without  question,  the  possi- 
ble effect  of  the  limitation  of  beneficiaries 
on  the  validity  of  the  gift  not  being  no- 
ticed; and  the  fact  that  such  gifts  were  as- 
sumed to  be  valid  as  a  matter  of  course 
furnishes  some  measure  of  support  for  the 
conclusion  reached  by  the  majority  of  tbe 
court  in  Tboutman  v.  De  Boissiebe  Odd 
Fellows'  Obphanb'  Home;  but  still  the 
question  there  decided  is  practioally  new. 

In  Price  V.  Maxwell,  28  Pa.  23,  one  of  the 
few  cases  in  which  the  question  seems  to 
have  been  up,  it  was  held  that  a  bequest 
and  devise  in  trust  for  the  use  of  a  board-' 
ing  school  established  by  the  Society  ef 
Friends,  the  immediate  bmeflts  of  the 
school  being  confined  to  the  children  of  the 
members  of  the  society,  werC'  not  the  leas  a 
trust  for  charitable  uses  for  that  reason. 

And  in  Coleman  v.  CLeary,  114  Ky.  S88, 
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ment,  151  Mass.  215,  6  LJI.A.  778,  24  N.  E. 
39;  Young  Men's  Protesttint,  Temperance  & 
Benev.  Soc.  v.  Fall  River,  160  Mass.  409,  36 
N.  E.  57  (see  also  Re  Qark,  L.  R.  1  Qh.  Div. 
497j  Burke  v.  Roper,  79  Ala.  138),— mark  the 
distinction  between  public  charities  and  mu- 
tual benefit  associations  supported  hy  con- 
tributions or  assessments  from  their  mem- 
bers, whereby  the  members  become  entitled 
to  certain  benefits,  in  case  of  sickness  or  ao- 
cident,  as  a  personal  right.  But  the  appli- 
cation of  the  principles  stated  in  these  caaes 
is  not  required  in  considering  these  pro- 
posed gifts,  because  of  amendments  to  the 
bill  made  since  the  brief  was  Sled.  Ka  78 
of  the  proposed  beneficiaries  mentioned  in 
the  bill  as  amended  is :  "The  trustees  of  the 
permanent  fund  of  the  Franklin  Typograph- 
ical Society,  Boston,  Massachusetts.  Trus- 
tees of  a  permanent  fund  which  is  derived 
solely  from  gifts  and  bequests,  and  is  pro- 
vided for  the  purpose  of  paying  a  death  ben- 
efit and  giving  charitable  assistance  to  0ick, 
disabled,  or  dependent  members  of  the 
Franklin  Typographical  Society,  Bolston, 
Massachusetts,  an  incorporated  mutual  ben- 
efit association,  their  widows  and  orphans, 
and  otherwise  assisting  needy  persons  in 
any  way  connected  with  the  printing  busi- 
ness, said  fund  being  entirely  within  the 
control  of  its  trustees,  and  solely  applicable 
to  such  purposes."  No.  76  is  as  follows: 
'The  trustees  of  »  permanent  fund  to  b« 
established  for  the  purpose  of  giving  char- 
itable assistance  to  sick  or  disabled  mem- 
bers of  the  Boston  Teachers'  Mutual  Bene- 
fit Association,  Boston,  Massachusetts,  an 
incorporated  mutual  benefit  association;  said 
fund  to  be  entirely  within  the  control  of  its 
trustees  and  solely  applicable  to  such  pur- 
poses." No.  77  is  in  similar  terms,  as  fol- 
lows: "The  trustees  of  the  permanent  fund 
of  the  Bank  Officers'  Association  of  the  city 
of  Boston,  the  trustees  of  a  permanent  fund 
which  is  derived  solely  from  gifts,  bequests. 


honorary  membership  fees,  and  proceeds  of 
entertainments,  and  is  provided  for  the  pur- 
pose of  giving  charitable  assistance  to  siek 
or  disabled  members  of  the  Bank  Officers' 
Association  of  tlie  city  of  Boston,  an  incor- 
porated mutual  benefit  association;  said  fund 
being  estirely  within  the  control  of  its 
trustees  and  solely  applicable  to  such  pur- 
poses." In  each  of  these  cases  the  proposed 
transfer  is  to  trustees  of  a  fund  created  and 
maintained  by  gifts,  bequests,  and  gratui- 
ties, to  be  entirely  within  the  contiiol  of  the 
trustees,  for  the  purpose  of  rendering  char- 
itable assistance  to  sick  and  disabled  per- 
sons who  are  members  of  these  associations, 
respectively,  and  to  be  used  for  no  other 
purpose.  Each  of  these  funds  so  held  and 
used  has  all  the  qualities  of  a  public  char- 
ity, unless  the  fact  that  in  two  of  the  or- 
ganizations its  benefits  are  limited  to  mem- 
bers of  the  association  makes  it  a  private, 
instead  of  public,  charity.  But  the  trustees 
hold  the  legal  title,  and  control  the  fund. 
Its  lienefits  are  for  all  the  members  of  » 
class.  The  class,  in  reference  to  the  indi- 
viduals who  will  belong  to  it  as  the  year* 
go  by,  is  indefinite.  The  charity  is  be- 
stowed upon  all  needy  persons  who  at  any 
time  axe  included  in  the  class.  It  appears 
that  the  class  in  one  case  is  open  to  all 
teachers  in  the  public  schools,  in  another 
to  all  printers,  and  in  the  third  to  all  bank 
officers  and  bank  clerks,  in  the  city  of  Bos- 
ton, who  wish  to  be  included  in  it.  The  class 
in  each  case  is  a  large  one.  The  relief  of  the 
necessities  of  all  the  members  of  one  of 
these  classes  is  an  object  so  general  and  in- 
definite as  to  be  deemed  of  common  and  pub- 
lic benefit,  and  so  a  public  cnarity.  That  the 
money  used  comes  from  the  bounty  of  the 
generous,  and  is  controlled  by  trustees  act- 
ing as  their  representatives,  fulfils  one  of 
the  usual  requirements  of  a  public  charity. 
We  are  of  opinion  that  these  gifts  come 
within  the  authority  eonferred  upon  the  ex- 


70  S.  W.  1068,  it  was  held  that  a  bequest  in 
trust  for  the  establishment  of  a  home  for 
poor  Catholic  men  was  for  a  charitable  use, 
the  court  not  recognizing  as  an  objection 
that  it  was  confined  to  members  ot  one  race 
or  one  religion.  Such  an  objection,  said  the 
court,  had  never  be«n  recognized  by  it.  But 
in  neither  of  these  cases  was  there  a  thor- 
ough or  satisfactory  discussion  of  the  ques- 
tion. 

In  Union  M.  B.  Church  ▼.  Wilkinson,  36 
N.  J.  Eq.  141,  a  bequest,  the  interest  of 
which  was  to  be  applied  and  distributed 
strictly  to  the  poor  members  of  certain 
Methodist  Episcopal  churches,  was  held  to 
be  a  gift  to  a  vculid  charity.  In  this  case 
it  was  urged  that  the  gift,  being  confined  to 
the  poor  of  the  churches,  was  not  of  so  ex- 
tensive a  character,  either  in  number  of  ob- 
jects to  be  benefited,  or  ia  territorial  lim- 
6L.R.A.(N.S.) 


its,  as  was  required  for  a  valid  charity;  but 
the  court  simply  said  that  this  argument 
was  based  on  au  erroneous  idea  of  the  requi- 
sites of  such  a  charity,  citing  cases  in  which 
gifts  of  a  similar  nature  were  upheld,  but  in 
which  the  particular  question  now  under 
consideration  was  not  passed  upon. 

In  SUines  v.  Burton,  17  Utah,  331,  70 
Am.  St.  Rep.  788,  63  Pac.  1016,  a  bequest 
to  the  presiding  bishop  of  the  Churdi  of 
Jesus  Christ  of  Latter  Day  Saints  in  trust 
to  expend  the  income,  in  his  discretion,  for 
the  benefit  of  the  members  of  that  church, 
whether  it  were  for  schools,  parks,  watering 
cities,  planting  of  forests,  acclimatizing  for- 
eign plants,  or  anything  else  whereby  the 
members  might  be  benefited,  was  held  to  be 
for  objects  undoubtedly  charitable  in  a  le- 
gal sense;  the  oourt  resting  its  decision  on 
the  ground  that  at  Uie  tima  Um  teatatw 
44 
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ecutors  hy  the  will  and  codicil.  Saltonstall 
V.  Sanders,  11  Allen,  446-465;  Washburn  t. 
Sewall,  9  Met,  280;  Dexter  v.  Harvard  Col- 
lege, 176  Mass.  192,  57  N.  E.  371;  Duke  v. 
Fuller,  9  K.  H.  536,  32  Am.  Dec.  392;  Pease 
V.  Pattinson,  L.  R.  32  Ch.  Div.  164. 

The  next  class  referred  to  in  the  attorney 
general's  brief  includes  two  corporations,  the 
"Massachusetts  Society  for  the  Prevention 
of  Cruelty  to  Animals"  and  the  "Animal 
Rescue  League  of  Boston."  The  objects  of 
these  institutions  are  indicated  by  their  cor- 
porate names,  respectively,  and  are  stated 
more  at  length  in  the  bill.  In  Re  Bartlett, 
163  lioBS.  509,  40  N.  E.  899,  it  was  assumed, 
without  discussion,  that  the  first  of  these 
two  corporations  was  a  public  charity,  and 
■the  decisions  in  England  in  reference  to  ob- 
jects like  those  of  these  two  corporations 
are  to  the  same  effect.  Obert  v.  Barrow, 
L.  R.  35  Ch.  Div.  472;  Mitford  ▼.  Reynolds, 
1  Phill.  Ch.  185;  University  of  London  v. 
Yarrow,  1  De  Q.  ft  J.  72;  Tatham  v.  Dnim- 
mond,  34  L.  J.  Ch.  N.  8.  1.  We  are  of  opin- 
ion that  the  proposed  gifts  to  these  cor- 
porations are  legal  and  proper. 

No.  100  of  the  proposed  beneficiaries  is 
"The  Proprietors  of  the  Boston  Atheneum, 
Boston,  Massachusetts,"  a  corporation  estab- 
lished by  Stat.  1806,  chap.  42,  for  the  ex- 
pressed purpose  of  maintaining  "a  valuable 
and  extensive  collection  of  such  rare  aad 
valuable  works  in  ancient  and  modem  lan- 
guages as  are  not  usual  to  be  met  with  in 
onr  country,  but  which  are  deemed  indis- 
pensable to  those  who  would  perfect  them- 
selves in  the  sciences,"  and  for  the  purpose 
of  forming  "a  museum  of  natural  and  arti- 
fieial  curiosities  and  productions,  scientific- 
ally arranged;  also  an  apparatus  for  the 
performance  of  experiments  in  various 
branches  of  natural  philosophy,  and  for  geo- 


graphical improvements,  as  well  as  a  repos- 
itory for  models  of  new  and  useful  ma- 
chines, and  for  statues,  paintings,  and  other 
objects  of  the  fine  arts,  especially  of  our 
native  artists;  for  which  important  objects 
no  adequate  provision  has  hitherto  been 
made  or  formed  within  this  commonwealth, 
although  similar  establishments  have  long 
since  partially  existed  in  many  of  our  sistet 
states."  The  statements  of  the  amended 
bill  give  us  additional  facts  in  regard  to  the 
management  of  the  institution  in  detaiL 
The  objects  of  the  corporation  are  in  a  broad 
and  liberal  sense  and  in  a  high  degree  educa- 
tional. The  only  question  raised  is  whether 
this  is  a  private  institution,  conducted  for 
the  benefit  of  its  members,  or  whether  its 
objects  are  general  and  public,  such  that 
either  the  whole  public,  or  a  class  or  classes 
indefinite  as  to  numbers  representing  the 
public,  share  in  its  benefits.  The  preamble 
of  the  statute  from  which  we  have  quoted 
above  indicates  that  the  legislature  treated 
it  as  a  matter  of  public  importance,  and  not 
as  a  private  enterprise.  The  commissioners 
who  compiled  the  laws  of  the  commonwealth 
in  conformity  with  a  resolution  passed 
February  22,  1822,  of  whom  Lemuel  Shaw 
was  one,  published  it  among  the  general  and 
public  laws,  and  not  among  the  special  laws. 
Section  6  of  the  act  provides  that  the  gov- 
ernor, the  lieutenant  governor,  the  member* 
of  the  council  of  the  senate  and  of  the  house 
of  representatives,  for  the  time  being,  shall 
have  free  access  to  the  library,  museum,  and 
repository  of  the  fine  arts  of  the  corpora- 
tion. It  also  gives  the  commonwealth, 
through  the  legislature,  by  a  committee  or 
committees,  visitorial  power  to  examine  the 
affairs  of  the  corporation.  The  public  of- 
ficers referred  to  represent  a  considerable 
class  of  the  public.    The  visitorial  power  in 


made  his  devise  the  majority  of  the  people 
of  the  territory  were  Latter-Day  Saints, 
that  there  were  comparatively  few  who  were 
not  so  recognized,  and  that  in  making  such 
a  bequest  he  devoted  it  to  the  benefit  of  a 
class  that  included  almost  the  entire  pub- 
lic 

In  Hopkins  t.  Orimshaw,  165  U.  S.  342,  41 
L.  ed.  739,  17  Sup.  Ct.  Rep.  401,  it  was 
doubted  whether  a  conveyance  for  the  sole 
use  and  benefit  of  the  Union  Beneficial  So- 
ciety in  the  city  of  Washington  for  a  burial 
ground,  and  for  no  other  purposes  whatever, 
was  for  a  public  charitable  use,  where  it 
appeared  from  the  articles  of  association 
that  the  society  contemplated  only  the  bur- 
ial of  its  own  members,  and  that  a  usage 
of  permitting  the  interment  of  other  in- 
habitants of  the  District  upon  the  payment 
of  fees  appeared  to  have  been  adopted,  not 
from  a  charitable  motive,  but  as  a  source 
of  private  profit  to  the  association. 

In  Old  South  Soc  v.  Crocker,  110  Mass.  1, 
(LR.A.(N.S.) 


20  Am.  Rep.  299,  it  was  held  that  a  gift  to 
certain  persons  and  their  sucoessors  for  the 
erection  of  a  meeting  house  for  public  wor- 
ship and  for  the  erection  of  a  dwelling 
house  for  their  ministers  did  not  create  a 
public  charity;  but  the  question  as  to  the 
validity  of  the  gift  was  not  up.  Upon  tha 
distinction  between  a  public  and  a  private 
charity,  the  court  said  that  gifts  for  the 
erection  of  a  house  for  public  worship,  or 
for  the  use  of  the  ministry,  might  consti- 
tute a  public  charity  if  there  was  no  defi- 
nite body  for  whose  use  the  gift  was  in- 
tended, capable  of  receiving,  holding,  and 
using  it  in  the  manner  intended.  To  give 
it  the  character  of  a  public  charity,  there 
must  have  appeared  to  be  some  benefit  to 
be  conferred  upon,  or  duty  to  be  performed 
toward,  either  the  public  at  large  or  some 
part  thereof,  or  an  indefinite  class  of  per- 
sons. But  when  there  was  a  body,  or  a  defi- 
nite number  of  persons,  ascertained  or  as- 
certainable, clearly  pointed  out  by  the  terms 


1003. 


MINNS  V.  BILLINGS. 


6B1 


Uself  shows  tliat  by  the  statute  the  cor- 
poration is  treated  as  a  public  charity.  It 
appears  by  the  bill  that  there  are  1,049 
abaree  of  stock,  each  one  of  which  entitles 
its  owner,  and  the  members  of  his  house- 
hold, and  two  other  persons  designated  by 
him,  to  all  the  privileges  of  the  library.  He 
also  may  introduce  any  number  of  strangers, 
not  residing  within  20  miles  of  Boston,  who 
are  entitled  to  use  the  library  for  thirty 
days.  These  shares  are  freely  transferred, 
without  the  assent  of  any  person  but  the 
owners,  are  quoted  in  the  regular  stock 
market  ^st8,  and  anyone  wishing  to  obtain 
a  share  can  always  obtain  one  within  one 
or  two  weeks.  The  corporation  maintains 
an  extensive  library,  containing  many  rare 
and  valuable  books,  not  to  be  found  else- 
where in  the  neighborhood  of  Boston.  The 
corporation  owns  many  valuable  works  of 
art,  which  formerly  were  regularly  exhibited 
to  the  public  at  the  Atheneum  building,  and 
the  most  important  of  which  are  now  kept 
on  exhibition  at  the  Museum  of  Fine  Arts  in 
Boston,  where  they  are  frequently  exhibited 
to  the  public  free  of  charge.  The  corpora- 
tion receives  from  the  government  of  the 
oommonwealth  and  from  the  government  of 
the  United  States  the  regular  official  gov- 
emmental  publications.  It  treats  these  pub- 
lications as  open  to  the  inspection  of  any 
citizen  as  a  matter  of  right.  The  institu- 
tion is  conducted  with  great  liberality  with 
reference  to  allowing  the  use  of  the  library 
to  inquirers  and  studento  without  payment, 
and  in  lending  books  to  such  persons 
and  in  assisting  them.  It  also  conducts  a 
system  of  interlibrary  book  lending,  by 
which  books  are  lent  to  various  colleges,  and 
books  in  turn  are  borrowed  from  them. 
From  one  half  to  one  third  of  the  time  of 
the  employees  of  the  library  who  are  oc- 


cupied is  assisting  and  furnishing  informa- 
tion to  readers  is  taken  up  by  persons  who 
are  not  proprietors,  or  authoriised  by  pro- 
prietors to  use  the  library  on  their  shares. 
Many  fimds  have  been  bequeathed  by  will 
or  donated  to  the  corporation  from  time  to 
time,  some  of  them  of  large  amounts.  Upon 
these  facts,  we  are  of  opinion  that  the  Bos- 
ton Atheneum,  in  its  organization  and  its 
management,  is  not  for  the  private  benefit 
of  its  individual  members  alone,  but  in  large 
part  is  for  the  public.  Most  of  its  advan- 
tages may  be  enjoyed  by  any  person  whose 
taste  and  education  enable  him  to  find  pleas- 
ure and  profit  in  the  use  of  them.  It  is  an 
important  educational  institution  in  a  field 
of  its  own,  established  and  fostered  by  the 
commonwealth  for  the  public  good.  That 
the  shareholders,  by  their  inyestment,  con- 
tribute to  the  cost  of  its  maintenance,  and 
have  greater  opportunities  than  others  for 
the  enjoyment  of  its  privileges,  does  not  de- 
prive it  of  the  characteristics  of  a  public 
charity,  which  pertain  to  it  in  its  broader 
and  more  general  relations.  We  are  of  opin- 
ion that  a  gift  may  be  made  to  this  insti- 
tution as  proposed  by  the  trustees.  See 
Dexter  v.  Harvard  College,  176  Mass.  192, 
67  N.  E.  371. 

The  next  proposed  beneficiary  is  the  "Bos- 
ton Library  Society,  an  institution  similar 
in  its  scope  and  purpose  to  the  Boston 
Atheneum."  Upon  this  statement,  which  is 
all  that  is  before  us  in  regard  to  this  cor- 
poration, that  which  we  have  said  about  the 
Boston  Atheneum  applies  to  the  Boston  Li- 
brary Society  also. 

The  plaintiffs  are  instructed  that  all  of 
the  proposed  gifts  appear  to  be  within  the 
authority  conferred  upon  them  by  the  will 
and  codicil. 

So  ordered.    . 


of  the  gift  to  receive,  control,  and  enjoy  its 
benefits,  it  was  not  a  public  charity,  how- 
ever carefully  and  exclusively  the  trust 
might  be  restricted  to  religious  uses  alone. 

In  Carne  v.  Long,  2  DeG.  F.  &  J.  75,  a 
devisft  to  the  trustees  of  the  "Penzance  Pub- 
lic Library"  for  its  use,  benefit,  mainte- 
nance, and  support  was  held  invalid.  The 
court  held  this  devise  to  be  only  for  the 
benefit  of  a  society  of  individuals  in  Pen- 
sanoe,  and  therefore  it  could  not  be  sus- 
tained as  a  public  charity.  This  case  is 
somewhat  like  Minns  t.  BnxiNGS,  only 
here  there  was  no  public  benefit. 

In  Babb  v.  Eeed,  6  Rawle,  151,  28  Am. 
Dec.  850,  certain  land  was  conveyed  to  an 
Odd  Fellows'  lodge,  and  afterwards,  upon 
the  sale  of  this  property  and  the  distribu- 
tion of  the  proceeds,  the  question  arose 
whether  the  society  was  one  for  charitable 
asea.  The  object  of  the  society  was  the  em- 
«Ii.R.A.(N.S.) 


ployment  of  its  funds  for  mutual  benevo- 
lences among  its  members  and  their  fami- 
lies. This  was  held  not  to  be  a  charitable 
use  under  the  common  law  of  Pennsylvania, 
or  the  statute  of  43  Elizabeth.  The  court 
said  that  the  twenty-one  cases  enumerated 
in  the  statute  and  others  constructively 
within  it  were  of  a  public  nature,  tending 
to  the  benefit  or  relief  in  some  shape  or 
other  of  the  community  at  large,  and'  not 
restricted  to  the  mutual  aid  of  a  few. 

So,  a  benevolent  society  for  the  relief  of 
its  respective  members  when  sick  or  dis- 
abled, its  benevolense  beginning  and  ending 
at  home,  was  held  not  to  be  a  charitable  so- 
ciety within  the  Pennsylvania  act  of  1855, 
providing  for  the  method  of  making  be- 
quests for  relisious  or  charitable  uses;  and 
a  bequest  to  uie  society  without  specifica- 
tion of  purpose  of  use  was  held  invalid. 
Swift  T.  Beneficial  Soa  73  Fa.  362. 
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KAKSAS  STTPREME  COUSX. 
JAMES  A.  TROUTMAN  et  al.,  Plffs.  in  Err., 

V. 

DE  BOISSIERE  ODD  FELLOWS'  OR- 
PHANS' HOME  &  INDUSTRIAL 
SCHOOL  ASSOCIATION  et  aL 

(—  Kan.  — ,  «4  Pao.  S3.) 

Charity— secret  society. 

An  instrument  of  writing  purporting 
to  convey  lands  to  trustees  and  tlieir  suc- 
cessors in  perpetual  trust  to  provide  a  home 
and  scliool  for  tlie  maintenance  and  educa- 
tion of  the  children  of  the  deceased  mem- 
bers of  a  secret  society  is  not  a  gift  for  pur- 
poses of  a  public  charity,  and  is  void  as 
a^inst  the  rule  prohibiting  perpetuities  of 
title  in  estates. 

(Cunningham,  Pollock,  and  Bureh,  JJ.,  dis- 
sent.) 

(March  9,  1901.) 

Headnote  by  Dosna,  Oh.  J. 


ERROR  to  the  District  Court  for  Fnnk- 
lin  County  to  review  a  judgment  in 
favor  of  defendants  in  an  action  brought 
to  recover  possession  of  certain  real  estate. 
Reversed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  John  W.  Deford,  W.  H.  Clark,  and 
Troutnun  &  Stone,  for  plaintiffs  in  error: 

While  a  gift  is  limited  to  particular  in- 
dividuals  or  establishments,  the  trust  or 
charity  b  private,  and  the  courts  wiU  not 
enforce  the  doctrine  of  og  pris. 

Russell  V.  Kellett,  3  Smale  &  O.  264; 
Clark  v.  Taylor,  I  Drew.  642;  Incorporated 
Soc.  T.  Price,  1  Jones  &  L.  498,  7  Ir.  Eq. 
Rep.  260;  Re  Clergy  Soc.  2  Kay  &  J.  616; 
Marsh  y.  Atty.  Oen.  2  Johns.  &  H.  61; 
Winslow  y.  Oummings,  3  Cush.  368;  Bliss  y. 
American  Bible  Soc  2  Allen,  334;  Easter- 
brooks  y.  Tillinghast,  6  Gray,  17;  Atty. 
Gen.  y.  Columbine,  Boyle,  Charities,  204; 
Potter  y.  Thurston,  7  R.  I.  252;  Dexter  y. 
Gardner,  7  Allen,  243;  Venable  y.  Coffman, 
2  W.  Va.  810. 


n.  niustrative  cases. 

a.  Gifts  held  charitable  without  question  as 
to  limitation  of  beneficiaries. 

In  the  cases  under  this  subdivision  of  the 
note  gifts  for  charitable  purposes,  the  bene- 
fits of  which  were  limited  to  particular  or- 
ganizations, <Nr  to  the  widows  and  orphans 
of  the  members  of  particular  organizations, 
have  been  considered  valid;  but  the  ques- 
tion as  to  the  effect  of  the  limitation  on  the 
validity  of  the  gift  was  not  discussed  in 
any  of  them.  They  may,  however,  serve  as 
illustrative  cases;  and,  being  taken  only  as 
such,  no  attempt  has  been  made  to  collect 
them  all. 

A  bequest  to  the  trustees  and  maoagors 
of  the  Good  Templars'  Home  of  Vallejo,  in 
trust  for  the  use  and  benefit  of  the  orphan 
children  of  said  institution,  was  held  to  be 
for  charity  within  the  legal  meaning  of  the 
word.    Re  Upham,  127  Gal.  90,  69  Pac.  315. 

So,  a  bequest  made  to  a  Masonic  body 
"for  the  use  of  the  widows'  and  orphans 
fund  of  said  lodge  or  chapter"  was  said  to 
comply  with  the  legal  essence  of  a  valid 
charity;  that  is,  it  was  public,  and  was 
vague  and  uncertain  as  to  the  beneficiaries. 
Re  Willey,  128  Cal.  1,  60  Pac.  471,  Affirming 
in  Banc  56  Pac.  550. 

And  a  devise  in  trust  for  the  use  of  a 
lodge  of  Free  Masons  was  held  to  be  for 
charitable  uses.    Cruse  v.  Axtell,  50  Ind.  49. 

In  Mason  v.  Perry,  22  R.  I.  475,  48  Atl. 
671,  a  bequest  to  a  masonic  lodge,  a  cor- 
poration in  trust,  to  expend  the  income  "for 
the  relief  of  needy  members  of  said  lodge, 
or  preferably  for  ine  general  purposes  of  tbe 
lodge,  including  now  and  then,  if  desired, 
an  appropriation  for  proper  forms  of  en- 
tertainment for  the  members  of  the  lodge," 
was  held  to  be  invalid  because  the  lodge  was 
6L.R.A.(N.S.) 


not  •  charitable  institution  within  the 
meaning  of  that  term,  and  also  because  it 
had  a  discretion  to  use  the  funds  for  pur- 
poses other  than  charitable;  but  the  court 
said  that,  had  the  gift  been  only  for  the  re- 
lief of  needy  members  of  the  lodge,  it  would 
undoubtedly  have  been  charitable  and  valid. 

A  gift  to  a  clergy  society  was  held  to  be 
a  charitable  gift  to  the  clergy  of  the  Church 
of  England,  intended  not  only  for  a  dis- 
tressed clergy,  but  also  for  their  widows  and 
children.    Re  Clergy  Soc  2  Kay  &  J.  616. 

And  a  bequest  to  be  applied  for  the  relief 
of  sick  and  necessitous  persons  being  mem- 
bers of  the  Church  of  England  was  held  to 
be  a  good  charitable  bequest,  in  Re  Huxtable 
[1901 J  W.  N.  230. 

A  legacy  given  to  the  treasurer  for  the 
time  being  of  a  fund  for  the  relief  of  the 
widows  and  orphans  of  the  clergy  of  the 
diocese  of  Worcester  was  assumed  to  be 
charitable,  in  Re  Kilvert,  L.  R.  12  Eq.  183. 

In  Shore  y.  Atty.  Gen.  9  Clark  &  F.  '355, 
7  Sim.  309,  note,  11  Sim.  692,  Lady  Hewley 
conveyed  property  to  trustees  to  pay  out  of 
the  rents  sums  to  pious  widows  of  poor 
and  Godly  preachers  of  Christ's  Holy  Gos- 
pel, as  they  should  think  fit.  The  pious 
widows  referred  to  in  a  second  deed  made 
by  her  in  establishing  an  almshouse  were 
those  of.  the  Protestant  religion,  who  must 
be  able  to  repeat  by  heart  the  Lord's  Prayer, 
the  Creed,  the  Ten  Commandments,  and  Mr. 
Edward  Bowles's  Catechism,  and  must  at- 
tend weekly  some  place  of  Protestant  wor- 
ship. The  objects  ex]n«8sed  in  the  deeds 
were  all  considered  charities. 

And  a  bequest  in  trust  for  the  Protestant 
Episcopal  society  of  a  town,  the  income  to 
be  given  to  the  poor  of  said  society,  was 
declared  to  be  a  charitable  use,  in  Good- 
rich's Appeal,  57  Conn.  27S,  18  Atl.  49. 

In  Conklin  y.  Davis,  <3  Conn.  877,  2*  AtL 
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l%at  a  gift  may  hav«  the  char&cter  of  a 
piblio  or  charitable  trust,  eome  benefit  must 
be  conferred  upon,  or  duty  be  performed 
towards,  either  the  public  at  large,  or  some 
part  thereof,  or  an  indefinite  class  of  per- 


Kfint  T.  Dunham,  142  Mass.  216,  66  Am. 
Bep.  667,  7  N.  £.  730;  Burke  t.  Roper,  79 
Ala.  138;  Atty.  Gen.  y.  Soule,  28  Mich.  163; 
Bangor  v.  Rising  Virtue  Lodge,  No.  10,  F. 
&  A.  M.  73  Me.  428,  40  Am.  Rep.  360; 
Stratton  v.  Physio-Medical  College,  149 
Maaa.  605,  6  LJCA.  33,  14  Am.  St.  Rep. 
442,  21  N.  E.  874;  Jones  t.  Williams,  2 
AmU.  861;  Mitford  y.  Reynolds,  1  PhiU. 
ObL  186;  Coggeshall  y.  Pelton,  7  Johns.  C!h. 
292,  11  Am.  Dec.  471;  Perin  v.  Carey,  24 
How.  465-506,  18  Lw  ed.  701-712;  Kain  t. 
Oibboney,  101  U.  S.  362-305,  26  L.  ed.  813, 
n4;  Festorazzi  y.  St.  Joseph's  Catholic 
Chnrdi,  104  Ala.  327,  25  LJI.A.  360,  63  Am. 
St.  Rep.  48,  18  So.  894. 

A  lodge  of  Odd  Fellows  la  not  a  charitable 
institution.  • 


Babb  y.  Reed,  5  Rawle,  151,  28  Am.  Dec. 
850;  Beaumont  v.  Meredith,  3  Ves  &  B. 
180;  Everett  y.  Carr,  59  Me.  325;  Swift  v. 
Beneficial  Soc  73  Pa.  362. 

A  friendly  society  is  not  a  charitable  in- 
stitution. 

Re  Clark,  L.  R.  1  Ch.  Diy.  497;  Holland  y. 
Alcock,  108  N.  Y.  312,  2  Am.  St.  Rep.  420, 
16  N.  E.  305;  Old  South  Soa  v.  Crocker,  119 
Mass.  1,  20  Am.  Rep.  299;  Parker  v.  May, 
5  Cush.  336;  Coe  y.  Washington  Mills,  149 
Mass.  643,  21  N.  B.  966;  Clark  y.  Taylor,  1 
Drew.  844;  Burd  Orphan  Asylum  y.  School 
District,  90  Fa.  21;  Philadelphia  y.  Masonic 
Home,  180  Pa.  672,  23  LJI.A.  646,  40  Am. 
St.  Rep.  736,  28  Atl.  954;  Delaware  County 
Inst,  of  Science  t.  Delaware  Cotmty.  94  Pa. 
164;  Came  y.  Long,  2  De  Q.  F.  St,  J.  75; 
Newport  y.  Masonic  Temple  Asso.  108  Ey. 
333,  49  LJI.A.  262,  66  S.  W.  406. 

If  the  deed  is  for  a  public  charity,  it  ia 
yoid  for  uncertainty  in  the  class  of  bene- 
fldaries. 

Morice  y.  Durham,  10  Ves.  Jr.  622;  Grimes 


637,  a  bequest  for  the  poor  of  the  First  Bap- 
tist Church  in  Hartford  was  said  to  be  a 
diaritable  gift  without  doubt;  and  in  the 
same  will  a  bequest  for  the  Sunday  school 
of  the  church  was  regarded  as  clearly  char- 
itable, either  as  being  for  the  maintenance 
of  the  ministry  of  the  Gospel,  or  of  a  school 
of  learning,  or  as  a  general  public  and  char- 
itable use. 

So,  it  was  held  that  bequests  for  the  poor 
of  a  parish  or  church  were  clearly  public 
charities.  Atty.  Gen.  y.  Old  South  Soc  13 
Allen,  474. 

In  Academy  of  Visitation  y.  CSemena,  50 
Ho.  167,  the  court  held  that  a  charity  was 
•peoifle  and  for  a  lawful  purpose  where  a 
deyise  was  made  to  a  Roman  Catholic 
bishop  in*  trust  to  found  and  establish  upon 
the  property  so  devised,  forever,  a  house  of 
the  Order  of  Ladies  of  the  Visitation  of  St. 
Mwy. 

And  in  Kerr  y.  Dougherty,  79  N.  Y.  827,  a 
bequest  to  th«  general  assembly  of  the  Pres- 
byterian Church  for  a  fund  for  the  use  of 
disabled  ministers  was  spoken  of  as  a  char- 
ity. 

In  Bird  y.  Merklee,  144  N.  T.  644,  27 
L.RjV.  423,  39  N.  E.  645,  it  was  held  that  a 
legacy  to  the  Methodist  Episcopal  churches 
in  the  ninth  ward  of  the  city  of  New  York, 
to  be  divided  and  paid  according  to  the 
number  of  members,  to  buy  coa)  for  the 
poor  of  such  churches,  was  a  valid  gift  as  a 
charity. 

In  0'N«al  y.  Caulfleld,  6  Ohio  N.  P.  149,  a 
baqnest  to  help  to  found  a  permanent  fund 
tor  the  benefit  of  infirm  priests  of  a  Catho- 
lic diocese  was  held  to  be  a  gift  to  charity. 

And  in  Witman  v.  Lex,  17  Serg.  &  R.  88, 
13  Ant.  Dec.  644,  a  bequest  to  churches,  the 
inttmat  of  which  was  to  be  laid  out  for  ten 
yeaM  for  bread  for  the  poor  of  the  Lai- 
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theran  congregation  of  which  the  testator 
was  a  member,  was  held  to  be  valid. 

And  in  Banner  v.  Rolf  (Tex.  Civ.  App.)  94 
S.  W.  1125,  a  bequest  and  devise  to  th« 
trustees  of  a  church  for  the  benefit  and 
support  of  the  poor,  helpless,  and  dependent 
members  and  orphan  children  of  said  church, 
was  said  to  be  intended  for  the  establisii- 
ment  of  a  liberal  public  charity. 

It  was  said  in  Hood  v.  Dorer,  107  Wia, 
149,  82  N.  W.  548,  that  all  the  essential  re- 
quirements of  a  good  trust  for  charitable 
uses  was  found  in  a  will  giving  and  devis- 
ing property  to  be  invested  in  a  fund  for 
the  support  and  maintenance  of  the  super- 
annuated preachers  of  the  church  denom- 
inated the  United  Brethren  in  Christ. 

In  passing  upon  the  rights  of  quarreling 
members  of  a  religious  society,  as  between 
themselves,  to  use  a  certain  church  building, 
the  court  said  that  the  dedication  of  the 
property  secured  through  voluntary  sub- 
scriptions created  a  charitable  trust  for  the 
use  of  those  who  were  the  beneficiaries,  and 
was  undoubtedly  valid  and  enforceable. 
Curd  V.  Wallace,  7  Dana,  192,  32  Am.  Dec  85. 

In  Magill  v.  Brown,  Fed.  Gas.  No.  8,952,  a 
bequest  to  the  monthly  meetings  of  Woman 
Friends,  to  be  applied  toward  the  relief  of 
the  poor  members  belonging  thereto,  was 
held  to  be  a  good  charitable  gift. 

It  seems  to  have  been  assumed  in  Greene  v. 
Dennis,  6  Conn.  293,  16  Am.  Dec.  58,  that  a 
devise,  the  income  of  which  was  to  be  ap- 
propriated in  aid  of  the  charitable  fund  of 
the  boarding  school  established  by  Friends, 
"to  them,  the  said  people,  called  Quakers, 
and  their  successors  in  the  same  faith,  for- 
ever," was  a  devise  to  a  charitable  use. 

In  Taylor  v.  Bryn  Mawr  College,  34  N.  J. 
Eq.  101,  a  gift  by  will  to  trustees  to  estab- 
lish a  college  for  females  was  held  to  be  a 
valid  charitable  gift.    In  this  case  the  tea- 
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V.  Harmon,  35  Ind.  200,  9  Am.  Rep.  690; 
Erskine  t.  Whitehead,  84  Ind.  357;  Adye  v. 
Smith,  44  Conn.  60,  26  Am.  Rep.  424; 
Treat's  Appeal,  30  Conn.  116;  White  v. 
Fiske,  22  Conn.  31;  Fifleld  v.  Van  Wyck, 
94  Va.  657,  64  Am.  St.  Rep.  746,  27  S.  E. 
446;  Chamberlain  t.  Stearns,  111  Mass.  267; 
Gambell  v.  Trippe,  75  Md.  25B,  16  L.R.A. 
235,  32  Am.  St.  Rep.  388,  23  Atl.  461;  But- 
ler V.  Green,  16  N.  Y.  Supp.  888;  Prichard 
V.  Thompson,  95  N.  Y.  76,  47  Am.  Rep.  9; 
Tilden  v.  Green,  130  N.  Y.  29,  14  L.R.A. 
33,  27  Am.  St.  Rep.  487,  28  N.  E.  880;  God- 
dard  v.  Pomeroy,  36  Barb.  647;  Dillaye  v. 
Greenough,  46  N.  Y.  438;  Philadelphia  Bap- 
tist Asao.  y.  Hart,  4  Wheat.  1,  4  L.  ed.  499; 
lane  y.  Eaton,  69  Minn.  141,  S8  L.R.A.  669, 
66  Am.  St.  Rep.  659,  71  N.  W.  1031;  Pack 
y.  Shanklin,  43  W.  Va.  304,  27  S.  E.  389; 
Heiss  y.  Murphey,  40  Wis.  276;  Hoffen's 
Estate,  70  Wis.  622,  36  N.  W.  407;  Scott  y. 
West,  63  Wis.  666,  24  N.  W.  161,  26  N.  W. 
18;  Schell  y.  Merklee,  76  Hun,  74,  26  N.  Y. 


Supp.  1021;  Simmons  y.  Bnrrell,  8  Misc.  388, 
28  N.  Y.  Supp.  626;  DashieU  y.  Atty.  Gen. 
5  Harr.  &  J.  392,  9  Am.  Dec  672;  Wheeler 
y.  Smith,  9  How.  66,  13  L.  ed.  44;  People  y. 
Powers,  147  N.  Y.  104,  36  LJI.A.  502,  41  N. 
E.  432;  Puller's  Will,  75  Wis.  431,  44  N. 
W.  304;  Le  Page  y.  McNamara,  6  Iowa,  124. 

The  deed  of  trust  is  yoid  because  the 
trust  it  creates  transgresses  the  rule  of  per- 
petuity. 

Tiedeman,  Real  Prop.  §  644;  liamum  y. 
Bamum,  26  Md.  119,  90  Am.  Dee.  88;  Re 
Walkerly,  108  Cal.  627,  49  Am.  St.  Rep. 
98,  41  Pac  772;  Philadelphia  y.  Glrard,  45 
Pa.  26,  84  Am.  Dec.  470. 

This  is  not  a  public  charity  of  any  kind, 
but  only  a  private  beneyolence,  although 
intended  for  the  education  of  certain  or- 
phans. 

Swift  y.  Beneficial  Soc  73  Pa.  362;  Phila- 
delphia y.  Masonic  Home,  supra;  Babb  y. 
Reed,  6  Rawle,  151,  28  Am.  Dec.  660. 


tator  provided  that  preference  in  admission 
be  given  members  of  the  Sodety  of  Friends, 
and  that  other  students  not  belonging  to 
that  society  be  obliged  to  conform  to  the 
customs  and  rules  of  the  institution,  and  be 
willing  to  be  educated  in  the  same  manner 
as  students  of  that  society. 

In  Spiller  y.  Maude,  L.  R.  32  CSi.  Div.  158, 
note,  it  was  held  that  a  fund  belonging  to 
the  York  Theatrical  Fund  Society,  and 
raised  by  voluntary  contributions  of  its 
members  for  the  funeral  expenses  of  con- 
tributors dying  in  indigent  circumstances, 
for  the  relief  of  orphan  children  of  contrib- 
utors, and  for  the  relief  of  sick  and  aged 
members,  was  a  charitable  fund.  To  the 
same  effect  is  Re  Lacy,  80  L.  T.  N.  S.  706. 

In  Holmes  v.  Coates,  159  Mass.  226,  34 
N.  E.  190,  a  bequest  for  the  use  and  benefit 
of  disabled  soldiers  and  seamen  of  the 
Union  Army  who  had  served  in  the  late  War 
of  the  Rebellion,  their  widows,  and  orphans, 
was  held  to  be  a  good  charitable  bequest. 

b.  Gifts  held  invalid  because  purpose  of  or- 
ganization not  charitable. 

Attention  should  perhaps  be  called  to  a 
line  of  cases  of  which  the  following  are  il- 
lustrations, in  which  gifts  for  the  benefit 
of  members  of  particular  organizations  have 
been  held  invalid;  but  it  should  be  noted 
that  the  ground  upon  which  these  decisions 
rest  is  that  the  purpose  itself  is  not  charita- 
ble, but  selfish.  They  are  not  instances  in 
which  a  gift  otherwise  charitable  is  ren- 
dered invalid  because  of  limitation  of  bene- 
ficiaries. 

A  devise  in  trust  to  pay  out  of  the  rents 
to  the  superioress  of  the  community  of  la- 
dies professing  the  Roman  Catholic  religion 
known  by  the  napie  of  the  Order  of  Mercy, 
and  to  the  superioress  for  the  time  being  of 
the  said  Order,  to  be  applied  by  such  superior- 
ess for  the  use  and  benefit  of  the  siud  com- 
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munity  of  the  sisters  of  the  Order  of  Mercy, 
was  held  not  to  be  a  valid  charitable  be- 
quest, because,  although  the  purpose  of  the 
organization  was  charitable,  there  was  noth- 
ing in  the  will  to  compel  ttie  application  of 
the  devise  to  such  purposes,  nothing  to  pre- 
vent its  use  for  the  benefit,  only,  of  the  la- 
dies of  the  order  themselves.  Stewart  v. 
Green,  Ir.  Rep.  5  Eq.  470. 

So,  a  testamentary  gift  of  the  profit  rent 
arising  from  land,  to  be  applied  "to  the  use 
and  benefit  of  the  Roman  Catholic  Convent 
of  St.  Joseph's  Lurgan,"  was  held  not  char- 
itable, on  the  authority  of  the  last-men- 
tioned case.  Morrow  v.  M'Conville,  It.  L. 
R.  II  Eq.  236. 

In  Cocks  y.  Manners,  L.  R.  12  Eq.  573,  it 
was  held  that  a  gift  to  a  oertain  convent 
was  not  good  as  a  charity.  The  ladies  of 
this  convent  were  not  bound  by  their  vows 
to  perform  acts  of  external  mercy.  Their 
concern  was  for  welfare  of  their  own  souls. 
The  court  said:  "A  voluntary  associatiioii 
of  women  for  the  purpose  of  working  out 
their  own  salvation  by  religious  exercises 
and  self-denial  seems  to  me  to  have  none 
of  the  requisites  of  a  charitable  institution, 
whether  the  word  'charitable'  is  used  in  its 
popular  sense  or  in  its  legal  sense.  It  is 
said  in  some  of  the  cases  that  religious  pur- 
poses are  charitable;  but  that  can  only  be 
true  as  to  religious  services  tending  directly 
or  indirectly  towards  the  instruction  or  the 
edification  of  the  public." 

And  In  Re  Clark,  L.  R.  1  Ch.  Div.  497,  it 
was  held  that,  since  the  fund  of  a  friendly 
society  contributed  for  the  mutual  benefit 
of  the  members  in  case  of  sickness  and  old 
age,  poverty  at  the  time  of  the  sickness  vot 
being  necessary  to  entitle  a  member  to  tke 
benefit,  was  not  a  charitable  fund,  a 
gift  to  the  society  which  augmented  tUa 
fund  was  not  a  gift  to  a  charitable  use. 

-A  P.M. 
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Even  if  »  public  charity,  it  is  still  ob- 
Qoxious  to  tlie  rule  of  perpetuity. 

Jocelyn  t.  Nott,  44  Ck>im.  56;  Atty.  Oen. 
T.  Jolly,  1  Rich.  Eq.  108;  Philadelphia  v. 
Girard,  supra;  Yard's  Appeal,  84  Fa.  96; 
Chamberlayne  v.  Brockett,  L.  R.  8  Ch.  208; 
Cherry  t.  Mott,  1  Myl.  &  C.  128;  Atty.  Gen. 
T.  Bishop  of  Oxford,  cited  in  4  Ves.  Jr.  431; 
Atty.  Gen.  ▼.  Goulding,  2  Bro.  Ch.  428; 
Atty.  Gen.  v.  Whitchurch,  8  Ves.  Jr.  141} 
Corbyn  v.  French,  4  Ves.  Jr.  418;'  1  Jar- 
man,  Wills,  4th  ed.  246  et  seq.;  3  Lewin, 
Tr.  p.  1307;  Church  in  Brattle  Square  v. 
Grant,  3  Gray,  142,  63  Am.  Dec.  726;  O'Hara 
T.  Dudley,  95  N.  Y.  403,  47  Am.  Rep.  63. 

Messrs.  George  A.  Huron  and  Benaon 
&  Harris  for  defendants  in  error. 

The  first  opinion  was  delivered  by  Pollock, 
J.,  and  was  as  follows: 

This  is  an  action  in  the  nature  of  eject- 
ment, originally  brought  by  one  Corinne 
Martinelli,  nie  Valeton  De  Boissiere,  a  resi- 
dent of  the  Republic  of  France,  as  sole 
heir  at  law  of  one  Ernest  Valeton  De  Bois- 
siere, deceased,  to  recover  the  possession  of 
certain  real  estate,  comprising  3,158  acres, 
and  for  rents  and  profits  thereof,  against 
the  present  defendants  in  error  and  the 
Grand  Lodge  of  the  Independent  Order  of 
Odd  Fellows  of  Kansas.  All  parties  to  the 
record  claim  title  from  a  common  source. 
On  the  11th  day  of  May,  1892,  and  for  a 
long  period  of  time  thereto,  said  Ernest 
Valeton  De  Boissiere  was  the  owner  in  fee 
of  the  real  estate  in  controversy,  in  pos- 
session thereof,  and  had  erected  thereon 
lasting  improvements  of  great  value.  On 
this  date  said  De  Boissiere  made,  aclcnowl- 
edged,  and  delivered  a  certain  instrument 
of  writing,  denominated  a  "deed  of  trust," 
which  deed  of  trust  is  as  follows,  to  wit: 

"This  indenture,  made  this  lltb  day  of 
May,  1892,  between  Ernest  Valeton  De 
Boissiere,  a  single  man,  of  Franklin  county, 
in  the  state  of  Kansas,  party  of  the  first 
part,  and  Louis  C.  Stine,  George  A.  Huron, 
Milo  B.  Ward,  George  W.  Jones,  and  Charles 
L.  Robbins,  and  their  successors  in  office, 
as  trustees  of  the  party  of  the  third  part, 
in  the  stat?  of  Kansas,  parties  of  the  sec- 
ond part,  and  the  De  Boissiere  Odd  Fel- 
lows' Orphans'  Home  and  Industrial  School 
Association  of  Kansas,  party  of  the  third 
part,  witnesseth:  That  said  party  of  the 
first  part,  in  consideration  of  the  sum  of 
one  dollar,  the  receipt  of  which  is  hereby 
acknowledged,  and  in  the  further  consider- 
ation of  a  spirit  of  philanthropy  and  good 
will  on  the  part  of  said  first  party,  and  of 
a  desire  on  his  part  to  assist  in  making  a 
provision  for  the  orphans  of  deceased  Odd 
Fellows  of  the  state  of  Kansas,  does  by 
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these  presents  grant,  bargain,  sell,  and 
convey  unto  said  parties  of  the  second  part, 
their  su«:essors  and  assigns,  all  the  follow- 
ing described  real  estate,  situated  in  the 
county  of  Franklin  and  state  of  Kansas, 
to  wit:  [Here  follow  descriptions  of  land, 
aggregating  3,166  acres.]  To  have  and  to 
hold  the  same,  together  with  all  and  singu- 
lar the  tenements,  hereditaments,  and  ap- 
purtenances thereunto  belonging  or  in  any 
wise  appertaining,  forever,  in  fee,  in  trust, 
nevertheless,  and  to  and  for  the  uses,  in- 
terests, and  purposes  hereinafter  limited, 
described,  and  declared;  that  is  to  say:  (1) 
In  trust  to  provide  a  home  upon  said 
premises  for  the  orphan  children  of  deceased 
Odd  Fellows  of  the  state  of  Kansas.  (2)  To 
control  and  manage  the  same  as  an  indus- 
trial school  and  farm,  and  to  'maintain 
thereon  such  schools  and  mechanical  shops 
as  may  be  necessary  and  convenient  for  tlie 
use  of  the  farm  and  for  the  education  of 
the  inmates  of  said  home  in  domestic  and 
medhanioal  arts,  including  instruction  in 
mechanical  trades,  agriculture,  plane  geome- 
try, practical  surveying,  practical  chemis- 
try, practical  geology,  practical  physics, 
and  practical  veterinary  surgery.  (3)  The 
children  in  said  home,  who  are  able  to  do 
farm  or  garden  work,  are  to  be  reasonably 
employed,  add  account  kept  by  the  hour, 
and  the  reasonable  value  of  such  work  paid 
to  the  support  of  said  home.  (4)  All 
products  to  be  used,  so  far  as  necessary, 
in  carrying  on  said  home,  but  to  be  ac- 
counted for  at  a  fair  market  price.  (6) 
Said  first  party  hereby  reserves  the  right 
during  his  natural  life  to  reside  upon  said 
premises,  and  said  parties  of  the  second* 
part  are  hereby  required  to  provide  him 
with  suitable  rooms  in  said  home,  com- 
fortably furnished  and  kept,  and  to  pro- 
vide him  with  proper  board  and  care,  with- 
out charge,  whenever  he  shall  choose  to 
occupy  the  same.  (6)  The  net  income  of  the 
farm  to  be  applied  by  said  parties  of  the 
second  part  to  improvement  and  necessary 
repairs  of  said  premises  and  buildings  there- 
on, and  the  employment  of  the  teachers  in 
the  industrial  school  herein  provided  for; 
and  the  support  of  the  children  in  said 
home,  for  every  kind  of  expenses  except 
teaching,  to  be  provided  by  the  Odd  Fel- 
lows of  Kansas.  And  said  party  of  the 
first  part,  being  a  single  man,  does  hereby 
covenant,  promise,  and  agree  that  the  with- 
in-described premises  are  free,  clear,  and 
discharged  of  and  from  all  encumbrances, 
of  whatever  nature  or  kind  soever,  and  that 
he  will  warrant  and  forever  defend  the 
same  unto  parties  of  the  second  part  and 
the  parties  of  the  third  part,  their  heirs 
and  assigns,  against  said  party  of  the 
first   part,    his    heirs,    and    all    and   every 
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person  or  persons  whomsoever  lawfully 
claiming  or  to  claim  the  same.  And  the 
said  parties  of  the  second  part  covenant 
faithfully  to  perform  and  fulfil  the  trusts 
herein  created.  In  witness  whereof,  the 
said  parties  have  hereunto  set  their  hands 
tba  day  and  year  first  above  written. 
E.  V.  Boistdere, 

Party  of  the  First  Part, 
Louis  C.  Stineu 
George  A.  Huron, 
Milo  B.  Ward, 
George  W.  Joneq, 
Charles  W.  Robbins. 
Parties  of  the  Second  Fart. 

At  the  date  of  the  making  of  this  deed 
of  trust  the  trustees  therein  named  were 
prominent  members  of  the  order  of  Odd 
Fellows;  the  trustee  Milo  B.  Ward  being 
at  the  time  the  grand  master  of  the  Grand 
Lodge  of  the  state  of  Kansas,  and  Louis  C. 
Stine,  trustee,  being  the  grand  treasurer 
thereof.  At  this  date  the  corporation  there- 
in named,  the  De  Boissiere  Odd  Fellows' 
Orphans'  Home  &  Industrial  School  Associ- 
ation of  Elansas,  had  not  come'into  exist- 
ence; but  it  was  shortly  thereafter  incor- 
porated under  the  laws  of  this  state,  the 
trustees  therein  named  being  the  incor- 
porators thereof.  Thereafter,  at  its  session 
in  the  year  1892,  the  Grand  Lodge  of  the 
Order  of  Odd  Fellows  of  Kansas  assumed 
to  accept  the  provisions  made  in  said  deed 
of  trust  in  behalf  of  that  body,  and  in  the 
year  1893  levied  a  tax  upon  its  members 
to  aid  it  in  carrying  forward  the  purposes  of 
said  trust.  However,  thereafter,  there  com- 
ing up  in  the  Grand  Lodge  a  dispute  in  re- 
gard to  this  trust,  all  connection  with  and 
interest  in  the  trust  property  was  by  the 
Grand  Louge  expressly  repudiated  and  re- 
scinded, and  the  grand  master  and  grand 
secretary  of  that  order  were  directed  and 
authorized  by  that  body  to  convey  by  deed 
of  quitclaim  all  interest  or  claim  of  title  in 
this  property  to  the  defendant  the  De 
Boissiere  Odd  Fellows'  Orphans'  Home  & 
Industrial  School  Association,  which  was 
done,  and  the  defendant  the  Grand  Lodge 
of  Odd  Fellows  of  the  State  of  Kansas 
declined  to  further  participate  in  this  liti- 
gation. On  January  12,  1894,  said  Ernest 
Valeton  De  Boissiere  died  at  his  country 
residence  neac  the  city  of  Bordeaux,  France. 
This  action  was  originally  brought  on  the 
10th  day  of  October,  1896.  On  the  SOth  day 
of  January,  1897,  and  during  the  pendency 
of  this  action  in  the  district  court,  the 
present  plaintiffs  below,  here  plaintiifs  in 
error,  succeeded  by  purchase  to  all  the 
rights  of  the  original  plaintiff  in  the  prop- 
erty, taking  on  said  date  a  deed  of  quit- 
claim thereto,  and  by  order  of  the  trial 
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court  were  substituted  in  the  place  an4 
stead  of  the  original  plaintiff  in  this  litiga- 
tion. Upon  this  order  of  substitution  of 
plaintiffs  in  the  court  below  being  made,  an 
amended  petition  in  the  nature  of  a  bill 
in  equity  was  filed  by  leave  of  court,  specific- 
ally  challenging  the  validity  of  tlK  above 
deed  of  trust  upon  the  groilnds  that  said 
deed  of  trust  had  been  obtained  through 
an  unlawful  conspiracy  and  combination, 
entered  '  into  by  the  defendant  trustees 
Stine  and  Huron  with  one  Charles  T.  Sears, 
the  said  Charles  T.  Sears  being  at  the  time 
the  confidential  agent  and  adviser  of  De 
Boissiere,  and  by  reason  thereof  possess- 
ing great  influence  over  said  De  Boissiere, 
who,  at  the  time,  was  alleged  to  be  old,  in- 
firm in  body,  and  weak  in  mind;  also  al- 
leging said  deed  of  trust  to  be  void  as  a 
matter  of  law;  and  praying  for  a  cancela- 
tion, for  an  accounting  with  the  trustees 
as  to  rents  and  profits  of  said  land,  for 
the  appointment  of  a  receiver  to  take 
and  hold  possession  of  the  property 
pendente  lite,  and  for  other  relief.  To  this 
amended  petition  the  defendant  the  De 
Boissiere  Odd  Fellows'  Orphans'  Home  ft 
Industrial  School  Association,  and  the  trus- 
tees, jointly  answered,  and  also  filed  a  cross 
demand,  praying  for  a  reformation  of  said 
deed  of  trust  to  include  the  N.  W.  %  of 
section  6,  township  19,  range  18,  alleged  by 
mistake  and  inadvertence  in  the  preparation 
of  said  deed  to  have  been  omitted  there- 
from, and  also  praying  that  the  title  to 
the  entire  tract  be  quieted  in  the  defend- 
ants. The  trial  below  was  had  before  the 
court  without  .the  intervention  of  a  jury. 
Upon  the  trial  the  inquiry  was,  by  order  of 
the  court,  directed  solely  to  the  question  of 
the  validity  or  invalidity  of  tUs  deed  of 
trust  and  the  right  of  the  defendants  to 
a  reformation  thereof  to  include  the  quar- 
ter section  of  land  omitted  therefrom.  The 
finding  of  the  trial  court  was  general; 
special  findings  of  the  facts  and  conclusions 
of  law  being  neither  requested  by  counsel 
nor  made  by  the  court.  The  issues  were  de- 
termined in  favor  of  the  defendants  below 
and  against  plaintiffs.  A  decree  was  en- 
tered reforming  the  deed  of  trust  to  in- 
clude the  100  acres  of  land  omitted  there- 
from, and  quieting  the  title  to  the  entire 
travTt  in  the  defendants.  Plaintiffs  below 
piosecute  this  proceeding  in  error  to  obtain 
a  reversal  of  said  decree. 

The'  determination  of  this  case  depends 
upon  the  validity  or  invalidity  of  this  deed 
of  trust.  If  valid,  the  judgment  of  the  trial 
court  is  right,  and  must  be  upheld.  If  in- 
valid, the  property  must  go  to  the  plain- 
tiffs in  error,  the  grantees  of  the  heir  at 
law  of  De  Boissiere.  At  the  trial  below  it 
was  earnestly  contended  by. the  able  ooun- 
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■el  representing  the  plaintiffs,  and  is  now 
here  contended  at  the  oral  argument  and 
in  the  briefs  filed,  that  this  deed  of  trust 
is  Toid,  and  should  be  so  declared  by  this 
court,  upon  the  following  grounds  and  for 
the  following  reasons-.  (1)  On  account  of 
fraud  on  the  part  of  Lhe  trustees  in  pro- 
enring  the  deed.  (2)  Because  the  trust  creat- 
ed by  this  deed  is  a  priTate,  add  not  a 
public,  trust  or  charity,  and,  being  a  private 
trust,  and  not  a  charity,  is  void  on  two 
grounds:  (a)  Because  in  Tlolation  of  the 
rule  against  perpetuities,  (b)  Because  the 
De  Boissiere  Odd  Fellows'  Orphans'  H(Hne 
&  Industrial  School  Association  was  not 
in  MM  at  the  date  of  the  making  of  tiiis 
deed,  and  could  not,  therefore,  take  there- 
under. (3)  Because  the  trust  is  uncertain 
and  incapable  of  ascertainment  in  three 
respects:  (a)  In  respect  to  the  beneficiaries 
named  in  the  deed,  (b)  In  respect  to  the 
class  of  beneficiaries  intended  by  the  deed, 
(c)  In  respect  to  the  object  and  purpose  of 
the  trust  as  expressed  in  the  deed.  (4)  Be- 
caoM  the  condition  expressed  in  the  deed, 
"and  the  support  of  the  children  in  said 
home,  for  every  kind  of  expenses  except 
teaching,  to  be  provided  by  the  Odd  Fel- 
lows of  Kansas,"  is  a  condition  precedent 
to  the  vesting  of  any  title  in  the  trustees 
or  right  in  the  beneficiaries,  and  therefore 
the  act  of  the  Grand  Lodge  of  Odd  Fellows 
of  Kansas  in  repudiating  all  connection 
with  the  trust,  and  it  being  not  shown  that 
the  Odd  Fellows  of  Kansas  are  performing 
this  condition,  is  destructive  of  the  grant 
and  renders  the  deed  void.  (6)  Because  the 
five  trustees  named  in  the  deed  had  no  pow- 
er under  the  law  to  associate  themselves 
together  for  the  purposes  expressed  in  the 
diarter,  or  to  cany  out  the  trust  expressed 
in  the  deed,  and  that  the  act  of  incorpora- 
tion and  the  operation  of  this  trust  thereby 
is  therefore  void. 

As  to  the  first  of  these  propositions',  it  is 
claimed  by  counsel  for  plaintiffs,  as  alleged 
in  their  amended  petition  and  to  some  ex- 
tent supported  by  the  evidence  in  the  rec- 
ord, that  this  deed  of  trust  was  procured 
through  a  fraudulent  conspiracy  entered  in- 
to between  Charles  T.  Sears,  the  confiden- 
tial agent  and  adviser  of  De  Boissiere,  and 
trustees  Stine  and  Huron,  by  reason  of 
which  said  Sears,  as  executor  of  the  estate 
of  his  father,  was  to  receive  and  did  re- 
ceive payment  of  the  sum  of  $17,500  upon 
a  pretended  claim  of  his  deceased  father 
against  said  De  Boissiere  as  mtmager  of  the 
property  in  controversy  for  a  period  of 
•bout  fifteen  years;  that  this  pretended 
elaim  was  groundless,  and  that  all  legal  de- 
mands of  said  Sears  upon  said  De  Boissiere 
had  been  fully  liquidated  by  said  De  Bois- 
siere in  the  conveyance  to  Seara  of  663 
6Ii^.A.(N.S.) 


acres  of  land  and  certain  town  lots,  in  full 
settlement  of  the  same;  that,  in  considera- 
tion for  this  agreement  of  the  trustees  to 
pay,  or  cause  to  be  paid,  this  fraudulmt 
and  groundless  claim,  Sears  agreed  to  and 
did  use  his  infiuence  with  De  Boissiere, 
while  acting  as  his  confidential  agent  and 
adviser  vrith  relation  to  the  property  in  oon- 
troversy,  to  secure  the  making  of  this  deed 
of  trust,  in  dispute,  to  the  trustees,  and  did 
so  prooure  the  same  to  be  made;  and,  fur- 
ther, that  at  the  time  De  Boissiere  waa  a 
man  over  eighty  years  of  age,  infirm  of 
body,  weak  in  mind,  and  incapable  of  resist- 
ing the  solicitations  and  machinations  of 
these  parties  thus  acting  with  a  design  up- 
on his  property.  Aa  to  bfais  and  other 
claims  of  fraud  made  by  plaintiffs  which 
bear  on  the  question  of  the  bona  fides  of 
the  deed  of  trust,  the  contention  is  one 
more  of  fact  than  of  law.  The  evidence 
found  in  the  record  is  voluminous,  and  in 
many  respects  contradictory.  This  evidence 
was  produced  before  the  trial  court  by  dep- 
ositions, records,  and  oral  testinxsiy.  The 
able  judge  who  presided  at  the  trial  had 
the  opportunity  of  observing  the  manner 
and  demeanor  of  the  witnesses  while  tes- 
tifying. Tlie  finding  made  by  the  trial  court 
is  general,  and  under  the  repeated  decisions 
of  this  court  ia  eonelusive,  and  will  not  be 
disturbed.  Even  should  this  court  be  of 
the  opinion  that  the  trial  court  might  or 
should  have  arrived  at  a  different  deter- 
mination of  the  ease,  it  would  not  justify 
a  reversal. 

This  conclusion  brings  us  to  a  considera- 
tion of  the  propositions  of  law  inherent  in 
the  instrument  itself.  The  grant  is  in  per- 
petuity: "To  have  and  to  hold  the  same, 
together  with  all  and  singular  tiie  tene- 
ments, hereditaments,  and  appurtenances 
thereunto  belonging  or  in  any  wise  apper- 
taining, forever,  in  fee,  in  trust,  neverthe- 
less, and  to  and  for  the  uses,  interests,  and 
purposes  hereinafter  limited,  described,  and 
declared;  that  is  to  say."  The  purpose  of 
the  grant  as  expressed  is:  "In  trust  to  pro- 
vide a  home  upon  said  premises  for  the 
orphan  children  of  deceased  Odd  Fellows  of 
the  state  of  Kansas."  Is  this  a  good  grant 
to  a  charitable  uset  Does  this  deed  create 
a  public  use  or  charity,  as  contradistin- 
guished from  a  private  use  or  private  char- 
ity) If  a  public  use  or  charity,  the  rule 
against  perpetuities  does  not  obtain,  and 
the  fact  that  the  De  Boissiere  Odd  Fellows' 
Orphans'  Home  &  Industrial  School  Asso- 
ciation of  Kansas  was  not  in  being  at  the 
date  of  the  grant,  the  title  vesting  in  trus- 
tees, becomes  wholly  immaterial.  In  this 
conclusion  all  the  authorities  agree,  and 
against  it  the  able  counsel  for  plaintiffs  d* 
not  contend.     If,  however,  tuis  ia  a  graat 
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to  a  private  lise  or  purpose,  the  rule  against 
perpetuities  does  obtain,  and  the  trust  must 
fail.  This  is  not  only  the  controlling  ques- 
tion  in  the  case  at  bar,  but  it  is  a  ques- 
tion new  to  the  jurisprudence  of  this  state, 
and  its  correct  determination  of  vital  and 
lasting  importance.  In  approaching  the  con- 
sideration Mid  determination  of  this  prop- 
osition, it  must  be  borne  in  mind  that 
courts  of  equity  look  with  especial  favor 
upon  grants  to  charity,  and  endeavor  to  car- 
ry them  into  effect,  if  the  same  can  be 
done  consistently  with  the  rules  of  law. 
White  V.  Howard,  38  Conn.  366;  Oottmaa 
v.  Grace,  112  N.  Y.  299,  3  UI.A.  146, 
19  N.  £.  839;  Sanderson  v.  White,  18  Pick. 
328,  29  Am.  Dec  691;  Perry,  Tr.  6th  ed. 
629,  709. 

Many  definitiona  or  attempted  definitions 
of  a  legal  devise  or  grant  to  a  public  char- 
ity may  be  found  in  the  books.  Mr.  Bin- 
ney,  in  his  argument  before  the  Supreme 
Court  of  the  United  States  in  Vidal  v.. 
Philadelphia,  2  How.  127,  11  L.  ed.  205,  de- 
fined a  charitable  gift  to  be:  "Whatever  is 
given  for  the  love  of  God,  or  for  the  love 
of  your  neighbor,  in  the  catholic  and  uni- 
versal sense, — given  from  these  motives,  and 
to  these  ends,  free  from  the  stain  or  taint 
of  every  consideration  that  is  personal,  pri- 
vate, or  selfish.  The  love  of  God  is  the 
basis  of  all  that  is  bestowed  for  His  honor. 
The  building  of  His  Church,  the  support  of 
His  neighbor,  is  the  principle  that  prompts 
and  consecrates  all  tite  rest."  In  W^Mter  v. 
Wiggin,  19  R.  I.  73,  28  LJt.A.  610,  31  Atl. 
824,  the  supreme  court  of  Rhode  Island  de- 
fines a  charity  as  follows:  "A  charitable 
trust,  in  the  legal  sense,  is  one  which  origi- 
nates from  a  gift,  and  which  linuts  property 
to  any  public  use  to  which  it  is  lawful  to 
devote  property  forever."  Mr.  Justice 
Swayne  in  the  opinion  of  Ould  v.  Wash- 
ington Hospital,  96  U.  S.  811,  24  L.  ed.  461, 
said:  "A  charitable  use,  where  neither  law 
nor  public  policy  forbids,  may  be  applied  to 
almost  anything  that  tends  to  promote  the 
welldoing  and  well-being  of  social  man." 
Justice  Faxson  in  Fire  Ins.  Patrol  v.  Boyd, 
120  Pa.  624,  1  L.R^  420,  6  Am.  St.  Rep. 
746,  15  AtL  663,  says:  "The  true  test  of  a 
legal  public  charity  is  the  character  of  the 
object  sought  to  be  attained,  the  purpose  to 
which  the  gift  is  to  be  applied,  not  the  mo- 
tive of  the  donor"  of  the  funds.  Judge  San- 
bom,  in  Union  P.  R.  Co.  v.  Artist,  23  LJI.A. 
583,  9  C.  C.  A.  18,  19  U.  S.  App.  612,  60 
Fed.  368,  lays  down  the  test  of  a  public 
charity  as  follows:  "The  test  which  de- 
termines whether  such  an  enterprise  is 
charitable  or  otherwise  is  its  purpose.  If 
its  purpose  is  to  make  profit,  it  is  not  a 
charitable  enterprise.  If  it  is  to  heal  the 
sick  and  relieve  the  suffering,  without  hope 
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or  purpose  of  getting  gain  from  its  opera- 
tion, it  is  charit^able."  In  the  case  of  Bul- 
lard  V.  Chandler,  149  Mass.  632,  6  LJUl. 
104,  21  K.  E.  961,  Mr.  Justice  Devens,  speak- 
ing for  the  supreme  court  of  Massachusetts, 
says:  "A  gift  is  charitable  where  a  fund  is 
to  be  permanently  maintained,  and  its  in- 
come devoted  to  the  relief  of  the  poor  and 
unfortunate,  although  its  distribution  is 
private  and  to  private  persons."  The  def- 
inition, however,  most  complete  in.  itself, 
to  which  nothing  can  be  added,  and  which 
in  all  jurisdictions  has  stood  the  test  of 
time,  is  that  of  Mr.  Justice  Gray  in  Jack- 
son V.  Phillips,  14  Allen,  666:  "A  charity, 
in  a  legal  sense,  may  be  more  fully  defined 
as  a  gift,  to  be  applied  consistently  with 
existing  laws,  for  the  benefit  of  an  indef- 
inite number  of  persons,  either  by  bring- 
ing their  minds  or  hearts  under  the  in- 
fluence of  education  or  religion,  by  re- 
lieving their  bodies  from  disease,  suffering, 
or  constraint,  by  assisting  them  to  estab- 
lish themselves  in  life,  or  by  erecting  or 
maintaining  public  buildings  or  works,  or 
otherwise  lessening  the  burden  of  govern- 
ment. It  is  immaterial  whether  the  pur- 
pose is  called  charitable  in  the  gift  itself, 
if  it  is  so  described  as  to  show  that  it  is 
cliaritable  in  its  nature."  Tested  by  the 
foregoing  rules,  the  grant  in  the  case  at 
bar  by  De  Boissiere,  being  made  to  trustees 
capable  of  taking  in  trust  to  hold  for  the 
benefit  of  the  "orplians  of  deceased  Odd 
Fellows  of  Kansas,"  is  in  purpose  a  pubUe 
charity. 

The  special  insistenoe,  however,  of  tha 
eminent  counsel  for  plaintiffs,  is  that,  whiltt 
in  object  and  purpose  the  grant  may  be  to 
a  public  charity,  yet,  the  beneficiaries  of 
this  trust  being  a  distinct  class  of  orphans 
by  the  express  terms  of  the  grant  itself, 
carved  out  of  the  whole  body  of  orphans, 
ths  trust  becomes  private,  and  not  public. 
In  support  of  this  contention  counsel  cite 
the  case  of  Philadelphia  v.  Masonic  Home, 
160  Pa.  672,  23  L.R.A.  546;  40  Am.  St  Rep. 
736,  28  Atl.  964,  in  which  case  that  court 
held:  "A  charity  may  restrict  its  ad- 
missions to  a  class  of  humanity,  and  still 
be  public.  It  may  be  for  the  blind,  the 
mute,  those  suffering  under  special  diseases, 
for  the  aged,  the  infants,  for  women,  for 
men,  for  different  callings  or  trades  by 
which  humanity  earns  its  bread,  and  as 
long  as  the  classification  is  determined  by 
some  distinction  which  involuntarily  af- 
fects .  .  .  any  of  the  whole  people,  al- 
though only  a  small  number  may  be  di- 
rectly benefited,  it  is  public.  But  when 
the  right  to  admission  depends  on  the  fact 
of  a  voluntary  association  with  some  par- 
ticular society,  then  a  distinction  is  made 
which    concerns   not    the   public    at    large. 
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,  .  .  Here,  while  the  charter  and  by- 
laws of  the  institution  do  not  show  that  it 
'  ia  not  'purely  public,'  the  mndisputed  facts 
aa  to  the  administration  of  the  charity 
■how  that  none  were  admitted  except  Free 
Masons,  of  course  excluding  all  other  aged 
and  indigent  men  because  they  had  not 
chosen  to  become  members  of  a  particular 
society.  This  made '  admission  depend  on 
an  artificial  badge  of  distinction,  and  n«t 
on  one  incident  to  humanity."  The  ques- 
tion there  under  consideration  was  the 
construction  of  a  prorision  of  the  Consti- 
tution of  the  state  of  PemisylTania  exempt- 
ing property  of  purely  public  charities  from 
bearing  its  just  proportion  of  the  public 
burden  of  taxation,  and  limiting  that  ex- 
emption, not  to  property  devoted  to  diarity 
alone,  but  to  a  charity  in  its  nature  "purely 
pablic" 

The  rule  laid  down  in  this  case  and 
kindred  cases  is  of  doubtful  application  to 
the  facts  in  the  case  at  bar.  There  the 
rule  of  construction  was  against  the  ex- 
emption. Here,  as  has  been  seen,  the  rule 
of  construction  is  in  favor  of  the  grant. 
An  examination  of  the  adjudicated  cases 
will  demonstrate  the  fact  that  the  great 
commonwealth  of  Pennsylvania  has  not 
employed  the  harsh  rule  of  eonstruction 
her«  enunciated  in  laying  the  foundation 
for  her  large  public  charities,  the  just 
pride  of  the  state.  Donohugh  v.  Library 
Co.  86  Pa.  306;  Bard  Orphan  Asylum  v. 
School  District,  90  Pa.  21;  Fire  Ins.  Patrol 
T.  Boyd,  120  Pa.  624,  1  LJI.A.  417,  6  Am. 
St.  Rep.  745,  15  Atl.  653;  Philadelphia  v. 
Women's  Christian  Asso.  125  Pa.  681,  17 
Atl.  475;  Northampton  County  v.  Lafay- 
ette College,  128  Pa.  132,  18  Atl.  516;  Epis- 
copal Academy  ▼.  Philadelphia,  150  Pa.  565, 
26  AtL  66.  But  it  is  only  after  large  es- 
tates, under  propitious  laws,  have  in  a  true 
and  noble  spirit  of  generosity  been  dedi- 
cated and  consecrated  to  the  conunon  good, 
to  the  alleviation  of  distress,  to  the  protec- 
tion of  the  weak,  to  the  cure  of  the  dis- 
eased, to  the  education  of  the  poor,  and 
to  the  betterment  of  humanity,  that  this 
law  of  the  tax  gatherer  has  been  pro- 
claimed and  enforced.  But,  should  the 
doctrine  announced  in  that  case  and  like 
cases  be  applicable  to  the  case  at  bar,  in 
our  opinion,  the  same  is  not  controlling, 
but  may  be  readily  distinguished  in  prin- 
ciple. All  that  is  decided  in  that  case  is 
that  a  charity  whose  benefits  are  confined 
to  those  who  by  their  own  voluntary  ac- 
tion have  become  members  of  a  particular 
society  is  not  a  "purely  public"  charity. 
In  the  case  at  bar  the  "orphan  children  of 
deceased  Odd  Fellows  of  Kansas"  have 
neither  become  orphans  nor  the  children 
of  deceased  Odd  Fellows  by  their  own  vol- 
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untary  act,  but  by  the  act  of  God,  over 
which,  of  necessity,  they  had  no  control 
By  their  own  volition  they  have  not  be- 
come separated  from  the  great  body  of  or- 
phans. Hence,  the  limitation  of  the  bene- 
ficiaries of  this  grant  to  the  "orphans  of 
deceased  Odd  Fellows  of  Kansas"  has  no 
more  general  effect  in  law  in  determining 
the  character  of  the  gift  as  a  charity  than 
would  a  limitation  to  laborers,  to  seamen, 
to  blind  children,  to  colored  orphans,  to 
orphans  of  a  particular  church,  or  to  the 
orphans  of  soldiers,  all  of  which,  it  will 
be  conceded,  may  be  the  expressed  oestuti 
que  trust  of  a  public  charity. 

The  distinctions  between  the  require- 
ments 9f  a  valid  private  trust  and  a  valid 
public  charity  are  clearly  expressed  in  the 
case  of  Pennoyer  v.  Wadhams  (School 
Land  Comrs.  v.  Wadhams)  20  Or.  274,  II 
L.R.A.  211,  25  Pac.  721,  as  follows:  "The 
contention  of  respondent  is  that  the  devise 
to  Wadhams  and  Leinenweber  was  a  private 
trust,  and  not  a  public  charity,  and,  there 
being  no  certain  specified  beneficiaries  in 
existence  at  the  time  of  the  testator's  death, 
is  void.  The  requisites  of  a  valid  private 
trust  and  one  for  a  charitable  use 
are  materially  different.  In  the  former 
there  must  not  only  be  a  certain  trustee,  who 
holds  the  legal  title,  but  a  certain,  specified 
cestui  que  trust,  clearly  identified,  or  made 
capable  of  identification,  by  the  terms  of  the 
instrument  creating  the  trust;  while  It  is 
an  essential  feature  of  the  latter  that  the 
beneficiaries  are  uncertain,  a  clasp  of  per- 
sons described  in  some  general  language, 
often  fluctuating,  changing  in  their  individ- 
ual members,  and  partaking  of  a  quasi  pub- 
lic character.  Indeed,  it  is  said  a  public 
charity  begins  where  uncertainty  in  the 
recipient  begins."  2  Pom.  Eq.  Jur.  f  1018; 
2  Perry  Tr.  §  687 ;  Raley  v,  Umatilla  Coun- 
ty, 16  Or.  172,  3  Am.  St  Rep.  142,  13  Pac. 
890.  Mr.  Lewin,  in  his  work  on  Trusts, 
(vol.  1,  chap.  2,  I  5),  makes  the  distinction 
between  private  trusts  and  public  or  chari- 
table trusts  clear.  "In  private  trusts  the 
beneficial  interest  is  vested  absolutely  in 
one  or  more  individuals,  who  are,  or  witliin 
a  certain  time  may  be,  definitely  ascer- 
tained, and  to  whom,  therefore,  collectively, 
unless  under  some  legal  disability,  it  is,  or 
within  the  allowed  lipiit  will  be,  competent 
to  control,  modify,  or  determine  the  trust. 
.  .  .  A  public  or  charitable  trust,  on 
the  other  hand,  has  for  its  objects  the 
members  of  an  uncertain  and  fluctuating 
body,  and  the  trust  itself  is  of  a  perma- 
nent and  indefinite  character,  and  is  not 
confined  within  the  limits  prescribed  to  a 
settlement  upon  a  private  trust."  In  the 
case  at  bar  the  title  is  conveyed  absolutely 
to  trustees  in  e«M  capable  of  taking.  The 
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parpose  of  the  grant  is  purely  charitable, 
there  being  no  hope  of  profit  to  the  gran- 
tor. The  beneficiaries  are  an  indefinite 
and  undetermined  number  of  the  members 
of  a  general  class,  until  chosen;  their  se- 
lection to  be  determined  by  the  trustees. 
They  become  members  of  tMs  general  class 
of  orphans,  not  of  their  own  choice,  but 
by  force  of  circumstances  entirely  beyond 
their  control.  They  are  no  more  responsi- 
ble for  being  "orphans  of  deceased  Odd 
Fellows  of  Kansas"  than  tiiey  are  for  b9- 
ing  orphans,  and  they  are  no  more  ac- 
eoontable  for  either  than  they  are  for 
their  own  existence.  We  are  therefore 
clearly  of  the  opinion  that,  both  upon 
principle  and  as  tried  by  any  proper  test 
or  measured  by  any  legal  standard,  this 
trust  is  a  public  trust  or  charity,  and  not 
a  private  trust,  and  it  is  so  declared.  There- 
fore, unless  void  upon  other  grounds,  it  will 
be  upheld. 

Again,  it  is  contended  that  the  trust  as 
expressed  in  the  deed  is  uncertain  and  in- 
capable of  ascertainment,  and  must  there- 
fore fail  because  of  the  consequent  ina- 
bility of  the  trustees  to  carry  the  same 
into  effect.  Vagueness  and  uncertainty  in 
some  degree  is  an  essential  characteristic 
of  a  public  charity.  Mr,  Perry,  in  his  work 
OB  Trusts,  6th  ed.  S  732,  says:  "The  rule 
of  certainty  applying  to  trusts  in  general 
does  not  affect  gifts  for  charity,  which 
will  be  upheld,  though  expressed  with  much 
vagueness.  ...  It  is  immaterial  how 
uncertain,  indefinite,  and  vague  the 
oeatuia  que  trust  or  final  beneficiaries  of 
a  charitable  trust  are,  provided  there  is  a 
legal  mode  of  rendering  them  certain  by 
means  of  trustees  appointed  or  to  be  ap- 
pointed. In  other  words,  it  is  immaterial 
how  uncertain  the  beneficiaries  or  objects 
are,  if  the  court,  by  a  true  construction 
of  the  instrument,  has  power  to  appoint 
trustees  to  exercise  the  discretion  or  power 
of  making  the  beneficiaries  as  certain  as 
the  nature  of  the  trust  requires  them  to 
be.  Uncertainty  as  to  the  individual  bene- 
ficiaries is  characteristic  of  a  charitable 
use.  If  the  class  from  which  the  selection 
is  to  be  made  is  limited,  so  that  the  court 
can  distribute  or  enforce  the  trust  in  case 
the  trustees  refuse  to  act,  that  is  the  most 
that  is  ever  required."  In  the  case  of  Fon- 
tain  ▼.  Ravenel,  17  How.  384,  16  L.  ed.  86, 
that  court  held  that  it  is  essential  to  a  char- 
itable bequest  that  the  objects  to  be  so  ben- 
efited should  be  to  some  extent  indefinite. 
In  the  case  of  Pennoyer  v.  Wadhams 
(School  Land  Comrs.  v.  Wadhams)  20  Or. 
279,  11  L.R.A.  211,  25  Pac.  722,  Bean,  J., 
speaking  for  the  supreme  court  of  Oregon, 
says:  "La  a  private  trust,  if  the  cestuia 
que  trust  are  so  uncertain,  or  are  so  inca- 
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pable  of  taking,  that  they  cannot  be  iden> 
tified,  or  cannot  by  legal  or  equitable  pro- 
ceedings claim  the  benefit  conferred  upon 
them,  the  gift  will  fail,  and  revert  to  the 
donor  or  his  heirs.  But^  if  a  gift  is  made 
for  a  public  charitable  purpose,  it  is  im- 
material that  the  cestui*  que  trvM  are  in- 
definite or  uncertain,  or  that  the  trustee 
is  uncertain  or  incapable  of  taking."  In 
the  case  of  People  ex  rel.  Ellert  v.  Cogs- 
well, 113  Cal.  136,  35  LJIA.  270,  45  Pac 
271,  it  is  said:  "It  should  scarcely  be  neo- 
essary  to  observe  that,  when  the  daas  hae 
been  designated,  this  very  vagueness  and 
imcertainty,  and  indefiniteness  as  to  indi- 
viduals and  numbers,  is  a  necessary  and 
essential  element  to  the  creation  of  a  valid 
charitable  trust"  Tested  by  the  authori- 
ties, the  objection  of  uncertainty  is  with- 
out merit;  for  the  element  of  uncertainty 
is  of  the  very  essence  of  a  public  charitj. 
Strip  it  of  this  distinguishing  feature,  ub- 
certainty,  and  the  beneficiaries  would  come 
into  the  enjoyment  of  the  property  ia 
their  ovat.  right,  not  through  iii»  power 
of  selection  vested  in  the  trustees.  Thts 
would  be  an  end  of  the  trust.  The  align- 
ment of  uncertainty  does  not  detract  ttom, 
but  adds  strength  to,  the  claim  of  thlb 
gift  to  a  legal  status  among  public  char- 
ities. 

There  remains  for  consideration  the  ob- 
jection to  this  grant  to  charity  that  the 
deed  of  trust  makes  this  express  provision, 
"And  the  support  of  the  children  in  said 
home,  for  every  kind  of  expenses  except 
teacUng,  to  be  provided  by  the  Odd  Fel- 
lows of  Kansas,"  and  that  this  clause  ia 
a  condition  precedent  to  the  vesting  of  the 
trust;  and,  as  it  is  not  made  to  appear 
titat  either  the  order  as  a  body  or  the  indi- 
vidual members  have  complied  with  this 
condition,  the  trust  must  fail  and  the  prop- 
erty revert  to  the  heir  of  the  donor.  It 
will  be  seen  that  there  is  no  provision  in 
this  deed  of  trust  for  a  reversion  to  the 
donor  or  his  heirs.  Mr.  Perry,  in  his  work 
on  Trusts,  6th  ed.  S  744,  says:  "If  the 
trustees  of  a  charity  abuse  the  trust,  mis- 
employ the  charity  fund,  or  commit  a 
breach  of  the  trust,  the  property  does  not 
revert  to  the  heir  or  legal  representative 
of  the  donor,  unless  there  is  an  express 
condition  of  the  gift  that  it  shall  revert 
to  the  donor,  or  his  heirs,  in  case  the  trust 
is  abused.  .  .  .  Heirs  and  personal 
representatives  of  a  donor  have  no  beiM- 
ficial  interest  reverting  or  aooruing  to 
themselves  from  the  breach  or  nonexecution 
of  a  trust  for  a  charitable  use."  At  §  723 
the  same  author  says:  Oifts  to  oharita- 
ble  uses  are  highly  favored  by  the  law,  and 
are  most  liberally  construed,  in  order  to 
Msompliah  the  intent  and  purpose  of  the 
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donor.  In  giving  a  construction  to  an  in- 
itnunent  creating  a  charitable  trust,  courts 
consider  the  whole  instrument  in  the  light 
of  all  the  circumstances,  and  conclude,  from 
the  instrument  itself  and  all  the  facts, 
what  was  the  intention  of  the  donor.  Jus- 
tice Gray,  in  Jackson  v.  Phillips,  14  Allen, 
656,  680,  says:  "If  the  words  of  a  chari- 
table bequest  are  ambiguous  or  contradic- 
tory, they  are  to  be  so  construed  as  to 
support  the  charity,  if  possible.  It  is  an 
established  maxim  of  interpretation  that 
the  court  is  bound  to  carry  the  will  into 
effect,  if  it  can  see  a  general  intention  con- 
sistent witlt  the  rules  of  law,  even  if  the 
particular  mode  or  manner  pointed  out  by 
the  testator  is  illegal.  ...  A  charity, 
being  a  trust  in  the  support  and  execution 
of  which  the  whole  public  is  concerned,  and 
which  is  therefore  allowed  by  the  law  to  be 
perpetual,  deservea  and  often  requires  the 
exercise  of  a  larger  discretion  by  the  court 
of  chancery  than  a  mere  private  trust;  for 
without  a  large  discretionary  power,  in  car- 
rying out  the  general  intent  of  the  donor, 
to  vary  the  details  of  administration,  and 
even  the  mode  of  application,  many  char- 
ities would  fail  by  change  of  circumstances 
and  the  happening  of  contingencies  which 
no  homan  foresight  could  provide  against; 
and  the  probabilities  of  such  failure  would 
increase  with  lapse  of  time  and  the  re- 
moteness of  the  heirs  from  the  original 
donor,  who  had  in  a  clear  and  lawful  man- 
ner manifested  his  will  to  divert  his  es- 
tate from  his  heirs  for  the  benefit  of  pub- 
Ue  charities."  Mr.  Justice  Shaw,  in  Amer- 
ican Academy  of  Arts  &  Sciences  v.  Har- 
vard College,  12  Gray,  682,  says:  "When- 
ever H  appears  that  a  general  object  of 
oliarity  is  intended,  and  the  purpose  is  not 
unlawful  and  void,  the  right  of  the  heir  at 
law  is  devested.  ...  It  is  now  a  set- 
tled rule  in  equity  that  a  liberal  construc- 
tion is  to  be  given  to  charitable  donations, 
with  a  view  to  promote  and  accomplish 
the  general  charitable  intent  of  the  donor, 
and  that  such  intent  ought  to  be  observed; 
and,  when  this  cannot  be  strictly  and  lit- 
erally done,  this  court  will  cause  it  to  be 
fulfilled  as  nearly  in  conformity  with  the 
intent  of  the  donor  as  practicable.  Where 
the  property  thus  given  is  given  to  a  trus- 
tee capable  of  taking,  but  the  property 
cannot  be  applied  precisely  in  the  mode 
directed,  the  court  of  chancery  interferes, 
and  regulates  the  disposition  of  such  prop- 
erty, under  its  general  jurisdiction  on  the 
subject  of  trusts,  and  not  as  administer- 
ing a  branch  of  the  prerogative  of  the 
King  as  parens  patrice.  .  .  .  What  is 
the  nearest  method  of  carrying  into  effect 
the  general  intent  of  the  donor  must,  of 
course,  depend  upon  the  subject-matter,  the 
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expressed  intent,  and  the  other  circum- 
stances of  each  particular  case,  upon  all 
whidi  the  eourt  is  to  e:^ercise  its  discre- 
tion." In  the  case  of  Philadelphia  v.  Gir- 
ard,  45  Pa.  27,  84  Am.  Dec.  470,  the  su- 
preme court  of  that  state  says:  "The  rule 
of  equity  on  this  subject  seems  to  be  clear 
that,  when  a  definite  charity  is  created, 
the  failure  of  the  particular  mode  in  which 
it  is  to  be  effectuated  does  not  destroy 
the  charity;  for  equity  will  substitute  an- 
other mode,  so  that  the  substantial  inten- 
tion shall  not  depend  on  the  insufficiency 
of  the  formal  intention.  .  .  .  And  this 
is  the  doctrine  of  ey  pria,  so  far  as  it  has 
been  expressly  adopted  by  us;  .  .  .  but 
a  reasonable  doctrine,  by  which  a  well- 
defined  charity,  or  one  where  the  means  of 
definition  are  given,  may  be  enforced  in 
favor  of  the  general  intent,  even  where  the 
mode  or  means  provided  for  by  the  donor 
fail  by  reason  of  their  inadequacy  or  un- 
lawfulness." In  the  case  of  Grand  Prairie 
Seminary  v.  Morgan,  171  111.  444,  49  N.  E. 
516,  that  court,  quoting  from  Justice  Story, 
says:  "Another  principle,  equally  well  es- 
tablished, is  that,  if  the  bequest  be  for  char- 
ity, it  matters  not  how  uncertain  the' persons 
or  the  objects  may  be,  or  whether  the  per- 
sons who  are  to  take  are  *n  esse  or  not, 
or  whether  the  legatee  be  a  corporation 
capable  in  law  of  taking  or  not,  or  whether 
the  t>equest  can  be  carried  into  exact  exe- 
cution or  not;  for  in  all  these  and  the  like 
cases  the  court  will  sustain  the  legacy  and 
give  it  effect  according  to  its  own  prin- 
ciples, and,  where  a  literal  execution  be- 
comes inexpedient  or  impracticable,  the 
court'  will  execute  it  aa  nearly  as  it  can 
according  to  the  original  purpose,  or  (as 
the  technical  expression  is)  oy  pris."  [2 
Story,  Eq.  Jur.  §   1169.] 

There  is  in  this  deed  of  trust  no  lan- 
guage which  expressly  makes  the  support 
of  the  children  in  said  home,  for  every 
kind  of  expenses  except  teaching,  by  the 
Odd  Fellows  of  Kansas,  a  condition  prece- 
dent to  the  vesting  of  the  trust.  Neither 
is  there  language  in  this-  deed  of  trust 
granting,  or  pretending  to  grant,  to  the 
Grand  Lodge  of  Odd  Fellows  of  Kansas 
any  beneficial  interest  in,  or  right  of  con- 
trol over,  this  trust  property.  The  action 
of  the  Grand  JiOdge  either  in  assuming  or 
refusing  to  assume  control  of  this  proper- 
ty, does  not.  affect  this  charity.  The  fact, 
if  true,  that  the  Odd  Fellows  of  Kansas 
have  refused,  or  shall  continue  to  refuse, 
to  furnish  the  aid  anticipated  in  the  con- 
duct and  management  of  this  charity,  will 
in  no  wise  affect  this  trust  or  cause  a  re- 
version of  the  property  to  the  heir  of  the 
donor.  The  extended  review  of  authorities 
here   made    makes   it    clear   that   whm    a 
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gift  is  made  to  trustees  for  a  charitable 
use,  the  general  nature  of  which  is  pointed 
out,  and  when  the  title  to  thei  trust  prop- 
erty hag  become  vested  in  the  trustees,  if 
afterwards,  by  change  of  circumstances  or 
otherwise,  the  scheme  of  the  donor  be- 
comes impracticable,  the  estate  having  once 
Tested  to  the  use  of  charity,  the  property 
does  not  revert  to  the  heir  at  law  as  a 
resulting  trust,  but  the  same  will  be  con- 
trolled and  applied  by  a  court  of  chancery, 
in  the  exercise  of  its  equitable  jurisdiction, 
as  nearly  in  accord  with  the  testator's 
particular  direction  as  it  is  possible  to 
carry  out  his  general  charitable  intent.  To 
this  extent,  at  least,  will  the  courts  of 
equity  in  this  country  give  force  to  the 
doctrine  of  ey  pris;  and,  applying  this  doc- 
trine to  the  case  at  bar,  wherein  it  is 
found  that  De  Boissiere,  a  man  capable  of 
tonveying,  in  the  trust  deed  has  in  a  dear 
and  lawful  manner  manifested  his  will  to 
divert  a  portion  of  his  large  estate  from 
his  heir,  and  to  devote  the  same  to  a  char- 
itable purpose,  the  general  nature  of  which 
is  pointed  out,  should  the  scheme  of  this 
charity  in  any  particular  fail,  a  court  of 
equity  will  take  jurisdiction  of  the  same, 
and  enforce  the  trust  as  nearly  in  accord- 
ance with  the  expressed  intention  of  the 
donor  as  may  be  posMble,  taking  into  con- 
sideration the  exigencies  of  the  case. 
Should  it  become  necessary  in  the  manage- 
ment of  this  trust,  the  trustees  may  come 
into  a  court  of  equity  and  ask  direction  as 
to  the  manner  of  carrying  the  same  into 
effect.  Should  the  trustees  prove  recreant 
to  their  trust,  the  law  will  punish  them  as 
a  thief.  Should  it  appear  that  the  trust 
property  is  not  being  employed  along  the 
lines  and  for  the  purpose  contemplated  by 
the  donor,  upon  information  filed  by  the 
proper  law  officer  of  the  state,  the  matter 
will  be  inquired  into  and  the  abuse  cor- 
rected, and  the  trustees  be  held  to  a  strict 
account  of  their  trust. 

The  objection  raised  that  the  trustees 
liad  no  power  under  the  law  to  form  a 
private  corporation  for  the  purpose  of  car- 
rying out  this  trust  is  a  matter  that  con- 
cerns the  administration  of  the  trust  alone. 
It  is  of  no  concern  to  the  plaintiffs  in  this 
action.  If  necessary  or  convenient  in  the 
execution  of  a  trust  that  the  same  b« 
managed  by  a  corporation,  a  court  of 
equity  will  compel  the  organization  and 
operation  of  such  a  company.  Kansas  is 
young  in  the  sisterhood  of  states.  Her  edu- 
cational, benevolent,  and  charitable  insti- 
tutions are  of  her  own  creation,  fostered 
and  maintained  out  of  her  large  generos- 
ity. With  age  will  come  increased  individ- 
ual wealth;  with  large  individual  wealth, 
a  larger  charity.  This  charity  should  be 
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protected,  and  its  sacredness  npfaeld  and 
maintained  with  a  firm  hand,  where 
founded  upon  prindplea  consistent  with 
the  established  rules  of  law. 

It  is  also  urged  that  the  trial  court  eom- 
mitted  error  in  limiting  the  scope  of  the 
inquiry  in  this  case.  Upon  the  issues  as 
framed,  and  the  view  we  nave  taken  of  the 
case  upon  its  merits,  this  objection  be- 
comes immateriaL  It  is  also  urged  that 
the  trial  comt  committed  error  in  the  re- 
jection of  testimony.  From  a  careful  ex- 
aminiitien  of  the  record,  we  find  che  same  to 
be  without  merit.  Finding  no  error  in  the 
record,  the  judgment  is  affirmed. 

Smith,  Cnnwinghum,  Greene,  and  tXO*, 
JJ.,  concur. 

Doster,   Ch.   J.,   and   Johnston,   J.,   die- 

senting: 

We  dissent  from  the  second  Byllabus*  and 
that  portion  of  the  foregoing  opinion  which 
views  the  conveyance  in  question  as  made 
to  the  trustees  of  a  public,  and  not  a  pri- 
vate, charity,  and  as  not  opposed  to  the 
rule  against  the  vesting  of  estates  in  per- 
petuity. In  our  minds  a  conveyance  of 
real  estate  in  trust  to  provide  a  home  for 
the  orphan*  of  deceased  Odd  Fellows  is  a 
conveyance  for  the  purposes  of  a  private 
charity,  and,  not  being  limited  in  time  to 
a  life  or  lives  in  being  and  twenty-one 
years  thereafter,  is  void,  because  it  nnder- 
takes  to  vest  a  private  estate  for  all  time 
in  the  donees  and  their  successors.  There 
is  no  disposition  to  question  that  the  object 
of  the  De  Boissiere  gift  b  a  charitable 
one;  nor  is  there  any  disposition  to  ques- 
tion that  the  beneficiaries  of  the  diarity 
are  and  will  continue  to  be  indefinite  in 
number.  However,  to  constitute  a  public 
charity,  something  more  than  a  charitable 
use  and  indefiniteness  of  beneficiaries  is 
required.  The  beneficiaries  must  consti- 
tute a  public  or  quasi  public  class,  stand- 
ing as  a  class  in  relations  to  society,  and 
to  whom  as  a  class  society  is  under  the  ob- 
ligations of  charity.  The  very  authorities 
relied  upon  to  differentiate  private  frona 
public  charities,  and  to  show  the  inclusion 
of  the  De  Boissiere  gift  to  be  within  the 
latter  class,  declare  the  rule  as  we  have 
just    stated    it     In  Pennoyer  v.  Wadhams 

(School    Land    Comrs.    v.    Wadhams)     20 
Or.   278,    11   L.R.A.   211,   26  Pac.   722,   as 

quoted  in  the  majority  opinion,  it  is  said: 


•That  syllabus  was  as  follows:  An  abso- 
lute conveyance  of  property  to  trustees, 
"in  trust  to  provide  a  home  upon  said  prem- 
ises for  the  orphan  children  of  deceased 
Odd  Fellows  of  the  stete  of  Kansas,"  eresies 
a  legal  public  trust  or  chari^. 
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"The  requisites  of  a  valid  private  trust 
and  one  for  a  charitable  use  are  materially 
different.  In  the  former  there  must  not 
only  be  a  certain  trustee,  who  holds  the 
legal  title,  but  a  certain  specified 
cestui  que  trutt,  clearly  identified,  or  made 
capable  of  identification,  by  the  terms  of 
the  instrument  creating  the  trust;  while  it 
is  an  essential  feature  of  the  latter  that 
the  beneficiaries  are  uncertain,  a  class  of 
persons  described  in  some  general  language, 
often  fluctuating,  changing  in  their  in- 
dividual members,  and  partaking  of  a  quasi 
public  character."  Authorities  to  the  same 
effect  might  be  multiplied.  The  benefici- 
aries of  a  valid  public  charity  must  therefore 
partake  of  a  quasi  public  character;  that  is 
to  say,  the  public  must  be  under  obliga- 
tions to  them  as  a  class.  As  a  class  they 
must  have  some  claim  upon  the  public, 
such  as  the  claim  to  nurture  in  infancy,  to 
education  in  youth,  to  healing  if  diseased, 
to  asylum  if  insanei  or  to  support  if  in- 
digent; and  that  claim  must  be  one  found- 
ed in  nature  and  cognizable  by  the  in- 
stinetB  of  a  common  humanity.  It  cannot 
be  one  growing  out  of,  or  existing  in,  the 
private  conventions  or  class  associations  or 
artificial  distinctions  of  men.  The  public 
is  under  obligation  to  educate  and  pro- 
vide homes  £or  its  orphans,  not  because 
they  are  the  Hii'dren  of  deceased  Odd  Fel- 
lows or  Masune,  or  deceased  Methodists  or 
Presbyterians,  or  deceased  Republicans  or 
Democrats,  but  because  they  are  fatherless, 
and  because  the  public  must  therefore 
stand  to  them  in  loco  parentis.  Their  or- 
phanage involves  them  in  a  natural  rela- 
tion to  society.  It  clothes  them  with  that 
public  interest  which  demands  the  aid  and 
protection  of  society;  but  the  obligation 
of  society  to  them  can  be  in  no  wise  aug- 
mented by  the  fact  that  they  are  the  chil- 
dren of  the  deceased  members  of  some  par- 
ticular cult,  sect,  or  party,  because  charity, 
as  the  public  is  under  obligation  to  ad- 
minister it,  knows  no  distinctions  of  creed, 
or  sect,  or  party.  It  knows  only  the  unfor- 
tunate, the  needy,  the  worthy.  We  do  not 
mean  to  generalize  in  such  terms  as  to  deny 
the  l>enefits  of  public  charity  to  particular 
classes  of  persons  within  an  aggregate 
whole.  What  we  say  is  that  the  particu- 
lar class  must  stand  in  a  natural  relation 
to  the  public  at  large,  and  not  exist  as  an 
artificial  confederation  among  themselves. 
A  charitable  trust  for  the  relief  of  dis- 
abled seamen,  or  railroad  employees,  or 
coal  miners,  would  doubtless  be  a  valid  pub- 
lic charity,  because  those  persons  perform 
necessary  labors  in  the  work  of  the  world. 
Commerce  could  not  be  carried  on  without 
them,  and  in  the  prosecution  of  the  en- 
terprises with  which  they  are  connected 
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they  are  subjected  to  daily  hazards  of  dis- 
ease and  daily  hazards  of  life  and  limb. 
As  classes  they  stand,  therefore,  in  such 
natural  relations  to  society  as  to  have 
claims  upon  it;  hence  such  charities  as 
might  be  administered  in  their  behalf  and 
in  recognition  of  their  claims  would  be 
public  charities.  But  a  charity  founded 
for  the  benefit  of  such  seamen  as  belonged 
to  the  Boatmen's  Union,  or  such  railroad 
employees  as  belonged  to  the  Railroad 
Men's  Union,  or  such  miners  as  belonged 
to  the  Miners'  Union,  would  not  be  a  public 
charity.  It  would  be  private,  because  it 
would  be.  of  private  concern  to  the  mem- 
bers of  the  union  only. 

The  distinction  we  have  thus  pointed  out 
is  the  one  upon  which  the  case  of  Phila- 
delphia V.  Masonic  Home,  160  Pa.  572,  23 
L.R.A.  646,  40  Am.  St.  Rep.  736,  28  Atl.  964, 
cited  in  the  majority  opinion,  is  founded. 
We  do  not  care  to  fortify  our  own  views 
by  the  citation  of  cases  other  than  -  that 
one.  It  is  to  our  minds'  directly  in  point, 
and  there  are  numerous  others  ranging  in 
applicatulity  from  statement  of  general 
principle  to  dose  approximation  of  facts. 
Our  assodates,  however,  observe  a.  distinc- 
tion in  two  particulars  between  that  case 
and  this  one.  The  first  is  that  the  daim 
in  that  case  was  one  of  exemption  from 
taxation,  and  was  therefore  to  be  critically 
viewed,  and  allowed  only  on  a  clear  show- 
ing of  right.  It  is  undeniable  that  claims 
of  exemption  from  the  common  and  neces- 
sary burdens  of  dtizenship,  such  as  taxa- 
tion, are  to  be  rejected,  unless  enforced  by 
the  strict  letter  of  the  law.  The  cotirt, 
however,  did  not  draw  tliat  rule  to  its  aid 
in  the  determination  of  the  case,  for  the 
very  good  reason  that  it  could  not  do  so 
without  neutralizing  or  disallowing  an- 
other rule  of  construction  and  also  of  legal 
policy,  to  wit,  the  one,  adverted  to  in  the 
majority  opinion,  that  "the  courts  look 
with  espedal  favor  upon  grants  to  charity, 
and  endeavor  to  carry  them  into  effect  if 
the  same  can  be  done  consistently  with  the 
rules  of  law."  Had  the  claim  of  exemp- 
tion in  that  case  been  as  a  matter  of  gra- 
tuitous favor,  apart  from  all  considera- 
tions of  merit  as  a  basis  for  making  it, 
there  would  have  been  room  to  apply  the 
rule  of  strict  construction  spoken  of;  but 
the  claim  was  not  rested  upon  tliat  ground, 
but  upon  the  broader  one  that  a  home  for 
indigent  Free  Masons  was  a  public  char- 
ity. Rested  as  it  was  upon  that  ground, 
the  question  involved  a  consideration  of 
the  nature  of  public  and  private  charities, 
and  the  claim  of  public  charity  was  there- 
fore disallowed.  Another  distinction  which 
the  majority  olwerve  between  the  Pttinsyl- 
vania  case  and  the  one  before  us,  as  stated 
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by  them,  is  that  in  that  case  the  public 
nature  of  the  charity  vas  denied  because 
its  beneficiaries  became  such  upon  yolun- 
tary,  rather  than  by  their  involuntary,  ac- 
tion; and  it  is  gravely  urged  that,  inas- 
much as  the  objects  of  the  De  Boissiere 
charity  did  not  dtoose  to  be  bom  the  chil- 
dren of  Odd  Fellows,  but  became  such  by 
fortuitous  circumstance  over  which  they  had 
no  control,  they  as  a  class  are  entitled, 
and  without  violence  to  the  rule  of  the 
Pennsylvania  case,  to  be  regarded  m  the 
objects  of  a  public  charity.  The  rationale 
of  the  Pennsylvania  case  does  not  justify 
the  imputation  of  such  a  flue  distinction. 
The  decision  of  that  case  is  put  upon  the 
broad  ground  of  the  artificiality  and  private 
character  of  the  class  claiming  the  benefits 
of  the  charity,  as  opposed  to  the  natural- 
ness and  public  character  of  the  class  to 
whom  society  is  under  the  obligations  of 
charity.  Nor  can  any  such  distinction  exist 
as  the  one  which  our  associates  endeavor  to 
draw  when  they  hold  that  those  who  volun- 
tarily connect  themselves  in  a  private  re- 
lationship may  not  be  by  virtue  of  such  re- 
lationship the  redpients  of  public  charity, 
while,  on  the  other  hand,  their  orphan  chU- 
dren  may  be.  Let  us  see.  A  gift  in  trust  to 
the  use  of  A  and  B,  husband  and  wife,  is  not 
A  public  charity,  because  their  association 
is  voluntary,  and  the  public  is  no  more  con- 
cerned to  care  for  A  and  B  than  for  other 
husbands  and  wives;  but  a  gift  to  the  or- 
phans lineally  descended  from  A  and  B  is 
a  public  charity,  because  such  orphans  did 
not  voluntarily  become  such,  nor  voluntarily 
become  the  descendants  of  A  and  B.  Take 
another  illustration :  Any  one  of  our  breth- 
ren may  make  a  tnist  conveyance  for  the 
benefit  of  his  female  orphaned  descendants; 
more  than  that,  for  those  of  them  who  bear 
his  name;  more  than  that,  for  those  who 
bear  the  Christian  name  of  his  wife.  Now, 
because  none  of  them  voluntarily  descend- 
ed from  him,  nor  voluntarily  became  or- 
phaned, his  conveyance  is  a  gift  to  a  pub- 
lio  charity,  and  without  the  rule  again&t 
perpetuities.  Thus  does  such  logic  at  once 
reduce  the  proposition  to  an  absurdity. 
There  is  as  much  ground  for  upholding  gifts 
in  trust  and  in  perpetuity  to  the  use  of  the 
orphans  of  deceased  Republicans  or  Demo- 
crats, or  deceased  Methodists  or  Baptists,  on 
the  pretense  of  their  being  public  charities, 
as  there  is  for  upholding  a  perpetual  gift 
in  trust  to  the  use  of  the  orphans  of  the  de- 
ceased members  of  a  fraternal  society.  Ab- 
solutely no  distinction  can  be  drawn  be- 
tween any  such  cases. 

The  rule  against  perpetuities  was  one  of 
the  wisest  inventions  of  the  common  law. 
It  was  devised  to  prevent  the  perpetual  en- 
tailment of  estates,  and  to  give  them  over 
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to  free  conveyance.  Were  it  not  for  that 
rule,  it  would  be  within  the  power  of  a 
land  proprietor  to  decree  the  ownership  of 
the  estate  to  the  remotest  generation.  The 
necessity  of  its  application  to  the  case  of 
conveyances  in  trust  for  charitable  pur- 
poses appeals  with  especial  force,  because  all 
gifts  to  public  charity  are  exempt  from  tax- 
ation. Const,  art.  11,  {  1,  requires  that  "all 
property  used  exclusively  for  .  .  .  be- 
nevolent and  charitable  purposes  .  .  . 
shall  be  exempted  from  taxation."  The  De 
Boissiere  gift  of  3,500  acres  of  land  becomes 
henceforth  taxation  free.  More  than  that, 
being  in  the  opinion  of  the  majority  a 
public  charity,  the  state  has  imposed  upon 
it  the  burden  of  the  care  of  the  ciiarity,  and 
the  obligation  of  its  visitation  and  control. 
This  is  dirtinctly  admitted  by  our  asso- 
ciates, wherein  they  say,  "Should  it  appear 
that  the  trust  property  is  not  being  em- 
ployed along  the  lines  and  for  the  purpose 
contemplated  by  the  donor,  upon  informa- 
tion filed  by  the  proper  law  officer  of  the 
state,  the  matter  will  be  inquired  into  and 
the  abuse  corrected,  and  the  trustees  be 
held  to  a  strict  account  of  their  trust." 
More  than  that,  being  a  public  charity,  it 
becomes,  for  the  benefit  of  the  special  and 
exclusive  class  who  alone  enjoy  its  bounty, 
a  rightful  recipient  of  public  aid.  The 
doors  of  the  public  treasury  are  open  to 
it,  or  may  be  opened  by  any.  l^slature  at 
any  time  and  in  any  amount.  We  deny  that 
it  is  within  the  power  of  an  individual,  by 
the  making  of  a  gift  such  as  that  of  De 
Boissiere,  to  a  private,  special,  and  artificial- 
ly existing  class,  to  limit  his  bounty  to 
them  for  all  time  to  come,  to  exempt  it  from 
taxatiim  for  all  time  to  come,  and  to  im- 
pose upon  the  public  the  obligation  of  its 
care  aird  superintendence  for  ail  time  to 
come,  and  for  all  time  to  come  to  lay  upon 
the  public  the  duty  of  its  maintenance  and 
support.  That  is  not  a  public  charity  which 
the  state  is  not  under  obligation  in  the  first 
instance  to  provide  for  and  endow  for  the 
use  and  advantage  of  the  very  class  to  be 
benefited;  and  the  state  is  not  under  obliga- 
tion to  provide  and  endow  a  home  for  the 
orphans  of  deceased  Odd  Fellows. 

After  a  rehearing  Doster,  Ch.  J.,  on  Janu- 
ary 10,  1903,  delivered  the  opinion  of  the 
court: 

This  was  an  action  to  set  aside  the  fol- 
lowing deed  made  by  Ernest  ValeUm  De 
Boissiere: 

Deed  of  Trust. 

This  indenture,  made  this  11th  day  o< 
May,  1892,  between  Ernest  Valeton  De  Boi». 
siere,  a  single  man,  of  Franklin  county,  in 
the  state  of  Kansas,  party  of  the  first  part. 
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and  Louis  0.  Stine,  George  A.  Huron,  Milo 
6.  Ward,  George  W.  Jones,  and  Charles  L. 
Robbins,  and  ^eir  successors  in  office,  as 
trustees  of  the  party  of  the  third  part,  in 
the  state  of  Kansas,  parties  of  the  second 
part,  and  the  De  Boissiere  Odd  Fellows'  Or- 
phans' Home  and  Industrial  School  Asso- 
ciation of  Kansas,  party  of  the  third  part, 
witneeseth:  That  said  party  of  the  first 
part,  in  consideration  of  the  sum  of  one 
dollar,  the  receipt  of  which  is  hereby  ac- 
knowledged, and  in  the  further  consideration 
of  a  spirit  of  philanthropy  and  good  wiU  on 
the  part  of  said  first  party,  and  of  a  desire 
on  his  part  to  assist  in  making  a  provision 
for  the  orphans  of  deceased  Odd  Fellows  of 
the  state  of  Kansas,  does  by  these  presents 
grant,  bargain,  sell,  and  convey  unto  said 
parties  of  the  second  part,  their  successors 
and  assigns,  all  the  following  described 
real  estate,  situated  in  the  county  of  Frank- 
lin and  state  of  Kansas,  to  wit:  [Descrip- 
tion omitted.]  To  have  and  to  hold  the 
same,  together  with,  all  and  singular,  the 
tenements,  hereditaments,  and  appurte- 
nances, thereunto  belonging  or  in  any  wise 
appertaining,  forever,  in  fee,  in  trust,  never- 
theless, and  to  and  for  the  uses,  interests, 
and  purposes  hereinafter  limited,  described, 
and  declared;  that  is  to  say:  (1)  In  trust 
to  provide  a  home  upon  said  premises  for 
the  orphan  children  of  deceased  Odd  Fel- 
lows of  the.  state  of  Kansas.  (2)  To  con- 
trol and  manage  the  same  as  an  industrial 
school  and  farm,  and  to  maintain  thereon 
such  schools  and  mechaitical  shops  as  may 
be  necessary  and  convenient  for  the  use  of 
the  farm,  and  for  the  education  of  the  in- 
mates of  said  home  in  domestic  and  me- 
chanic arte,  including  instruction  in  mechan- 
ical trades,  agriculture,  plane  geometry, 
practical  surveying,  practical  chemisty,  prac- 
tical geology,  practical  physics,  and  practi- 
cal veterinary  surgery.  (3)  The  children  in 
said  home,  who  are  able  to  do  farm  or  gar- 
den work,  are  to  be  reasonably  employed, 
and  account  kept  by  the  hour,  and  the  rea 
sonable  value  of  such  work  paid  to  the  sup 
port  of  said  home.  (4)  All  products  to  be 
used,  so  far  as  necessary,  in  carrying  on 
said  home,  but  to  be  accounted  for  at  a 
fair  market  price.  (6)  Said  first  party  here- 
by reserves  the  right,  during  his  natural 
Ufe,  to  reside  upon  said  premises;  and  said 
parties  of  the  second  part  are  hereby  re- 
quired to  provide  him  with  suitable  rooms 
in  said  home,  comfortably  furnished  and 
kept,  and  to  provide  him  with  proper  board 
and  care,  without  charge^  whenever  he  shall 
dioose  to  occupy  the  same.  (6)  The  net  in- 
come of  the  farm  to  be  applied  by  said  par- 
ties of  the  second  part  to  improvement  and 
necessary  repairs  of  said  premises  and  build- 
ings thereon,  and  the  employmmt  of  the 
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teachers  in  the  industrial  school  herein  pro- 
vided for.  And  the  support  of  the  children 
in  said  home,  for  every  kind  of  expenses 
except  teaching,  to  be  provided  by  the  Odd 
Fellows  of  Kansas.  And  said  party  of  the 
first  part,  being  a  single  man,  does  hereby 
covenant,  promise,  and  agree  that  the  with- 
in-described premises  are  free,  clear,  and  dis- 
charged of  and  from  all  oicnmbrances  of 
whatever  nature  or  kind  soever,  and  that  he 
will  warrant  and  forever  defend  the  same 
imto  parties  of  the  second  part  and  the 
parties  of  the  third  part,  their  heirs  and  m- 
signs,  against  said  party  of  the  first  part, 
his  heirs,  and  all  and  every  person  or  per- 
sons whomsoever  lawfully  claiming  or  to 
claim  the  same.  And  the  said  parties  of 
the  second  part  covenant  faithfully  to  per- 
form and  fulfil  the  trust  herein  created.  In 
witness  whereof,  the  said  parties  have  here- 
unto set  their  hands  the  day  and  year  fint 
above   written. 

E.  V.  De  Boissiere, 
Party  of  the  First  Part 
Louis  C.  Stine, 
George  A.  Huron, 
Milo  B.  Ward, 
George  W.  Jones, 
Charles  L.  Robbins, 
Parties  of  the  Second  Part 


The  ease  has  been  under  consideration 
for  a  long  time.  At  the  March  sitting  for 
1901  a  judgment  of  affirmance  was  rendered 
by  a  divided  court  64  ^ta  S8.  A  petition 
for  rehearing  was  allowed,  a  reargument 
bad,  and  since  then  we  have  given  to  the 
questions  presented  much  careful  considera- 
tion. The  conclusion  of  tiie  majority  of 
the .  court  now  is  that  a  judgment  of  re- 
versal should  be  ordered.  That  the  forgo- 
ing deed  is  void  on  its  face  unless  the  trust 
it  attempts  to  create  is  a  public  charity 
is  beyond  controversy,  for  it  violates  the 
nde  against  perpetuities  of  title  in  estates. 
Not  only  by  necessary  implication  deriv- 
able from  the  recital  of  Its  object,  but  by 
its  express  language,  it  vests  a  perpetual 
trust  in  the  described  lands  in  the  trustees 
named  and  their  successors.  Therefore  the 
only  question  is  whether  the  trust  the  in- 
strument attempts  to  create  is  in  aid  of 
a  public  charity,  because  trusts  in  per- 
petuity in  aid  of  such  object  are  not  within 
the  prohibition  of  the  rule.  Obviously  that 
question  depends  on  the  definition  of  a  "pub- 
lic charity,"  and  concerning  that  definition 
there  should  not  be,  in  reason,  much  dis- 
pute. We  may  differ  as  to  whether  a  par- 
ticular case  comes  within  the  definition,  but 
the  definition  itself  must  be  fixed  and  un- 
varying; else  there  can  be  no  law  on  the 
subject  <^iid  each  case  would  be  made  to 
depend  on  the  judge's  arbitral;  wilL 
46 
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Much  learning  has  been  displayed  in 
judicial  opinions  and  in  law  books  in  the 
discussion  of  the  question  whether,  ante- 
cedent to  the  statute  of  43  Elizabeth,  chan- 
cery exercised  the  jurisdiction  it  now  pos- 
sesses with  reference  to  charities;  but  the 
learning  is  more  curious  than  important. 
The  cases  decided  before  that  statute  are 
only  matter  of  history,  and  none  of  them 
are  ever  cited  now  as  an  authority  concern- 
ing the  law  itself.  Judge  Story  says:  "But, 
however  extensive  the  jurisdiction  may  orig- 
inally have  been  over  the  subject  of  chari- 
ties, and  however  large  its  application,  it 
is  very  certain  that,  since  the  statute  of 
Elizabeth,  no  bequests  are  deemed  within 
the  authority  of  chancery,  and  capable  of 
being  established  and  regulated  thereby,  ex- 
cept bequests  for  those  purposes  which  (bat 
statute  enumerates  as  charitable,  or  which 
by  analogy  are  deemed  within  its  spirit  and 
intendment.  A  bequest  may,  in  an  enlarged 
sense,  be  charitable,  and  yet  not  within  the 
purview  of  the  statute.  Charity,  as  Sir  Wil- 
liam Grant  (the  master  of  the  rolls)  has 
justly  observed,  in  its  widest  sense,  denotes 
all  the  good  affections  men  ought  to  bear 
towards  each  other;  in  its  more  restricted 
and  common  sense,  relief  to  the  poor.  In 
neither  of  these  senses  is  it  employed  in  the 
fourt  of  chancery.  In  that  court  it  means 
such  charitable  bequests  only  aa  are  within 
the  letter  and  the  spirit  of  the  statute  of 
Elizabeth."  2  Story,  Eq.  Jur.  |  1165.  Judge 
Story  summarizes  the  charitable  uses  pro- 
vided for  by  statute  of  Elizabeth  as  follows: 
"The  uses  enumerated  in  the  preamble  of 
the  statute  as  charitable  are  gifts,  devises, 
etc.,  for  the  relief  of  aged,  impotent,  and 
poor  people;  for  the  maintenance  erf.  sick 
and  maimed  soldiers  and  mariners;  for 
schools  of  learning,  free  schools,  and  schol- 
ars of  universities;  for  repairs  of  bridges, 
ports,  havens,  causeways,  churches,  sea 
banks,  and  highways;  for  education  and  pre- 
ferment of  orphans;  for,  or  towards  the  re- 
lief, stock,  or  maintenance  for  houses  of  cor- 
rection; for  marriages  of  poor  maids;  for 
aupportation,  aid,  and  help  of  young  trades- 
men, handicraftsmen,  and  persons  decayed; 
for  relief  or  redemption  of  prisoners  or 
captives;  and  for  aid  or  ease  of  any  poor 
inhabitants,  concerning  payments  of  fif- 
teenths, setting  out  of  soldiers,  and  others 
taxes.  These  are  all  the  classes  of  uses 
which  the  statute,  in  terms,  reaches."  2 
Story,  Eq.  Jur.  f  1160.  It  will  be  observed 
that  every  one  of  these  uses  was,  under 
English  law,  a  strictly  public  use.  Every- 
thing proposed  was  a  thing  which  the  gov- 
ernment itself  might  properly  do,  for  it  was 
the  business  of  government  to  repair 
churches,  even,  since  religion  was  a  state 
affair;  and  Parliament  had  the  undovdbted 
6Ii.R.A.(N.S.) 


power  to  provide  from  public  funds  for 
"marriages  of  poor  maids,"  by  giving  them 
portions  as  inducements  to  bashful  swains. 
Every  purpose  proposed  was  a  public  pur- 
pose,— under  English  law,  a  governmental 
purpose.  And  the  settled  definition  of  "pub- 
lic charities"  has  agreed  with  this  view, 
however  widely  some  courts  may  in  recent 
times  have  departed  from  that  definition  in 
the  decision  of  particular  cases.  Thus: 
"Definition  of  charity:  A  gift  to  a  general 
publie  use,  which  extends  to  the  poor  as 
well  as  to  tiie  rich;  many  instances  in  the 
statute  43  Eliz.  carrying  this  idea,  as  for 
building  bridges,  etc.  The  supplying  of 
water  is  necessary  as  well  as  convenient 
for  the  poor  and  the  rich."  Jones  v.  Wil- 
liams, 2  Ambl.  651.  "The  tweoty-one  cases 
enumerated  in  the  statute,  and  the  others 
constructively  within  it,  are  of  a  publie 
nature,  tending  to  the  benefit  or  relief,  in 
some  shape  or  other,  of  the  community  at 
large."  Babb  v.  Reed,  6  Rawle,  161,  28 
Am.  Dec.  661.  "The  word  'charily,'  in  its 
widest  sense,  denotes  all  the  good  affeetiona 
men  ought  to  bear  toward  each  other;  in 
a  more  restricted  sense,  it  means  relief  or 
alms  to  the  poor;  but  in  a  court  of  diait- 
cery,  the  signification  of  the  word  is  de- 
rived from  the  statute  of  Elizabeth.  Henoe 
it  has  been  said  that  those  purposes  are 
considered  charitable  which  are  enumerated 
in  the  statute,  or  which  by  analogy  are 
deemed  within  its  spirit  or  intendment." 
2  Perry,  Tr.  3d  ed.  |  697.  The  suie  au- 
thor says  that  the  statute  "established  an 
enumeration,  or  kind  of  d^nition,  standard, 
or  test,  to  which  all  gifts  and  grants  in 
trust  could  be  brought,  in  order  to  deter- 
mine whether  they  were  charitable."  Sec- 
tion 696.  "By  public  must  be  understood 
such  as  are  constituted  for  the  benefit  either 
of  the  public  at  large,  or  of  some  consid- 
erable portion  of  it,  answering  a  particular 
description."  1  Lewin,  Tr.  20.  Of  necessity, 
the  purpose  must  be  public,  for  the  property 
becomes  public  property,  to  be  dealt  with 
as  such.  The  following  passages  from  the 
opinion  of  the  Supreme  Court  of  the  United 
States  in  Church  of  Jesus  Christ  of  L.  D. 
S.  V.  United  States,  136  U.  S.  1,  34  L.  ed. 
481,  10  Sup.  Ct.  Rep.  792,  are  instructive 
on  this  point:  "Though  [the  trust  properly 
be]  devoted  to  a  particular  use,  it  is  consid- 
ered as  given  to  the  public,  and  is  there- 
fore taken  under  the  guardianship  of  the 
laws.  .  .  .  Property  given  to  a  charity 
becomes  in  a  measure  public  property,  enly 
applicable  as  far  as  may  be,  it  is  true,  to 
the  specific  purposes  to  which  it  is  devoted, 
but,  within  those  limiti^  consecrated  to  the 
public  use,  and  become  part  of  the  publie 
resources  for  promoting  the  happiness  and 
well-being  of  tiie  people  of  the  staitSk    Hauei^ 
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when  such  property  ceasee  to  have  any 
other  owner,  by  the  failure  of  the  trustees, 
by  forfeiture  for  illegal  application,  or  for 
any  other  cause,  the  ownership  naturally 
and  necessarily  falls  upon  the  sovereign 
power  of  the  state ;  and  thereupon  the  court 
of  chancery,  in  the  exercise  of  its  ordinary 
jurisdiction,  will  appoint  a  new  trustee  to 
take  the  place  of  the  trustees  that  have 
failed  or  that  have  been  set  aside,  and  will 
give  directions  for  the  further  management 
and  administration  of  the  property;  or,  if 
the  case  is  beyond  the  ordinary  jurisdiction 
of  the  court,  the  legislature' may  interpose 
and  make  such  disposition  of  the  matter 
as  will  accord  with  the  purposes  of  justice 
and  right.  The  funds  are  not  lost  to  the 
public  as  charity  funds;  they  are  not  lost 
to  the  general  objects  or  class  of  objects 
which  they  were  intended  to  subserre  or 
effect.  The  state,  by  its  legislature  or  its 
judiciary,  interposes  to  preserve  them  from 
dissipation  and  destruction,  and  to  set  them 
up  on  a  new  basis'  of  usefulness,  directed  to 
lawful  ends,  coincident,  as  far  as  may  be, 
with  the  objects  originally  proposed.  .  .  . 
In  this  country  the  legislature  or  govern- 
ment of  the  state,  as  parens  patrice,  has  the 
right  to  enforce  all  charities  of  a  public 
nature,  by  virtue  of  its  general  superintend- 
ing authority  over  the  public  interests, 
where  no  other  person  is  intrusted  with  it. 
.  .  .  Here  the  legislature  is  the  parens 
patrice,  and,  unless  restrained  by  constitu- 
,tional  limitations,  possesses  all  the  powers 
in  this  regard  which  the  sovereign  possesses 
in  England."  Church  of  Jesus  Christ  of 
L.  D.  S.  T.  United  States,  136  U.  S.  61, 
57,  58,  34  L.  ed.  4»3,  496,  497,  10  Sup.  Ct. 
Rep.  792.  As  an  illustration  of  the  exer- 
cise of  this  power,  a  few  years  ago  the  leg- 
islature of  Pennsylvania  enacted  a  law  that 
where  public  charities  could  not  be  carried 
into  effect,  and  no  other  disposition  should 
be  mude  by  the  legislature,  the  property 
was  to  be  sold,  and  the  proceeds  be  covered 
into  the  treasury.  See  Trim's  Estate,  168 
Pa.  397,  31  Atl.  1071.  We  are  not  now 
concerned  with  the  application  of  the  doc- 
trine of  oy  pris,  which  was  the  matter  prin- 
cipally under  consideration  in  the  Mormon 
Church  Case,  but  with  the  determination 
of  the  public  nature  of  a  charity,  by  the 
application  to  it  of  the  test  of  public  visita- 
tion and  control. 

If  properly  devoted  to  public  charity  be 
endangei^  or  illy  administered,  the  attor- 
ney general,  as  such,  may  proceed  by  infor- 
mation to  protect  the  estate.  This  is  set- 
tled law  in  this  country,  as  in  England. 
Hence,  if  the  trust  be  not  of  such  a  nature 
as  that  the  attorney  general  could  bring  an 
information,  it  cannot  be  a  public  charity. 
Under  what  ciroumstancee,  then,  can  the 
«L.R.A.(N.8.) 


attorney  general  bring  an  information !  On- 
ly where  the  matter  is  of  public  interest. 
Only  where  the  entire  people,  as  the  peo- 
ple, are  interested  in  the  subject  of  the  con- 
troversy. "The  fundamental  groimd  on 
which  the  state  is  permitted  to  sue  in  these 
cases  is  that  there  has  arisen  a  public  right, 
and  of  a  nature  which  makes  it  the  duty 
of  the  state,  through  its  law  officer,  to  take 
action  for  its  maintenance  and  enforcement. 
And  the  proceeding  necessarily  assumes  the 
existence  of  a  public  right,  capable  of  being 
asserted  and  carried  out  in  the  court  of 
chancery,  in  a  suit  by  the  attorney  general, 
wholly  adverse  to  all  private  parties  and 
all  private  interests."  Atty.  Gen.  v.  Soule, 
28  Mich.  153-155.  It  was  long  ago  settled 
in  this  state  that  the  public  duty  whieh 
the  attorney  general  may  sue  to  enforce,  or 
the  public  wrong  he  may  sue  to  prevent, 
must  be  a  duty  or  a  wrong  "affecting  the 
whole  communis'  (Bobbett  t.  State,  10 
Kan.  14) ;  "affecting  the  community  in  gen- 
eral" (State  T.  McLaughlin,  15  Kan.  233, 
22  Am.  Rep.  264) ;  a  matter  affecting  "the 
interests  of  the  entire  public"  (School  Dist. 
No.  1  v.  Shadduck,  25  Kan.  467).  See  also 
Argentine  v.  State,  46  Kan.  430,  26  Pac. 
751.  It  follows  that  th;  charities  which  the 
attorney  general  can  sue  to  enforce  or  con- 
serve must  be  charities  of  so  public  a  char- 
acter as  to  interest  "the  whole  community," 
— the  community  in  general, — "the  entire 
public."  As  the  property  becomes  public 
property,  which  the  legislature,  limited  by 
the  charitable  purpose,  may  deal  with  as 
such,  and  suits  concerning  it  may  be  main- 
tained by  the  attorney  general,  which  officer 
can  maintain  an  action  only  where  "the 
interests  of  the  entire  public"  are  affected, 
it  is  clear  that  a  public  charity  is  one  of 
such  a  character  that  it  might  be  estab- 
lished by  government  itself,  and  be  sup- 
ported by  taxation.  For  what  is  a  pub- 
lic purpose  which  may  be  aided  or  main- 
tained by  taxation,  but  a  purpose  "affecting 
the  community  in  general  t"  So,  if  we  did 
not  have  the  statute  of  Elizabeth  as  a  guide, 
and  if  no  definition  had  ever  been  author- 
itatively given,  we  must  deduce  from  the 
incidents  enumerated  the  definition  of  a 
public  charity  laid  down  in  the  cases  al- 
ready quoted.  These  incidents  woidd  com- 
pel us  to  define  it  aa  "a  gift  to  a  general 
public  use," — a  gift  for  an  object  which 
the  state  itself  ought  to,  or  lawfully  might, 
undertake  and  accomplish  with  public  re- 
sources. As  said  by  the  Supreme  Court  of 
the  United  States:  "The  law  respecting 
property  held  for  charitable  uses,  of  course, 
depends  upon  the  legislation  and  jurispru- 
dence of  the  country  in  which  the  property 
is  situated  and  the  uses  are  carried  out." 
( Church  of  Jesiu  Christ  of  L.  D.  S.  t.  Unit- 
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ed  States,  136  U.  S.  60,  61.  34  L.  ed.  493, 
494,  10  Sup.  Ct.  Rep.  702),  so  that  a  gift 
which  might  be  a  valid  public  charity  in 
England  may  not  be  so  in  the  United  States. 
England  has  no  written  constitution.  Par- 
liament is  the  nation  in  its  organic  capacity. 
When  TOting  on  a  statute,  the  Lords  and 
Commons  exercise  the  same  sovereign  power 
the  people  of  this  country  would  exercise 
in  voting  upon  a  new  constitution.  What 
Parliament  does  is  done  in  sovereign  in- 
tendment by  Great  Britain,  and  no  court 
can  question  the  validity  of  the  act.  So, 
if  Parliament  should  choose  to  endow  an  in- 
stitution exclusively  for  Masons,  Odd  Fel- 
lows, or  Methodists,  no  power  would  exist 
to  restrain  the  appropriation  of  the  public 
funds.  English  courts  may  therefore  de- 
clare that  to  be  a  public  charity  which 
could  not  be  such  under  our  written  Con- 
stitutions. The  14tli  Amendment  to  the  Fed- 
eral Constitution  forbids  legislation  in  favor 
of  artificial  classes,  and  prevents  the  ap- 
propriation of  public  funds  to  other  than 
strictly  public  uses. 

If,  then,  a  public  charity  is  a  gift  to  a 
public  object,  wbich  the  state  itself,  with 
public  resources,  should  or  lawfully  might 
foetor,  can  the  trust  in  question  in  this  case 
be  a  public  charity?  The  state  can  and 
should  provide  for  the  care  of  the  orphans, 
but  would  a  law  be  valid  which  provided 
for  the  establishment  and  maintenance  of 
a  home  for  the  orphans  of  deceased  Odd 
Fellows  T  It  is  the  state's  duty,  as  we  as- 
sume, to  provide  for  the  children  of  the 
soldiers  who  fall  in  its  battles,  and  hence, 
as  we  again  assume,  it  may  lawfully  es- 
tablish and  maintain  homes  for  their  or- 
phans; but  could  it  lawfully  establish  at 
public  expense  a  home  for  tiie  orphans  of 
deceased  Democratic  or  Republican  sol- 
diers? Classification  in  the  matter  of  public 
favor  must  be  based  on  some  obvious  dis- 
tinction, having  reference  to  the  merits  of 
the  object  to  be  attained.  It  must  not  be 
arbitrary  or  artificial.  Tie  class  must  stand 
in  a  natural  and  meritorious  relation  to  the 
public  at  large.  As  said  in  the  dissent  filed 
to  the  decision  of  this  case  as  formerly 
made:  "A  charitable  trust  for  the  relief  of 
disabled  seamen,  or  railroad  employees,  or 
coal  miners  would  doubtless  be  a  valid  pub- 
lie  charity,  because  those  persons  perfonA 
necessary  labors  in  the  worlc  of  the  world. 
Commerce  could  not  be  carried  on  without 
them,  and  in  the  prosecution  of  the  enter- 
prises with  which  they  are  connected  they 
are  subjected  to  daily  hazards  of  disease 
and  daily  hazards  of  life  and  limb.  As 
k:lasses  they  stand,  therefore,  in  such  natu- 
ral relations  to  society  as  to  have  claims  up- 
on it;  hence  such  charities  as  might  be  ad- 
ministered in  their  behalf  and  in  recogni- 
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tion  of  their  claims  would  be  public  char- 
ities. But  a  charity  founded  for  the  bene- 
fit of  such  seamen  as  belonged  to  the  Boat- 
men's Union,  or  such  railroad  employees 
as  belonged  to  the  Railroadmjcn's  Union, 
or  such  miners  as  belonged  to  the 
Miners'  Union,  would  not  be  a  pub- 
lic charity.  It  would  be  private,  be- 
cause it  would  be  of  private  concern  to  the 
members  of  the  union  only."  In  Pennoyer 
V.  Wadhams  (School  Land  Comrs.  v.  Wad- 
hams)  20  Or.  278,  11  L.R~4..  211,  25  Pac 
722,  it  Ih  sai4:  "  The  requisites  of  a  valid 
private  trust  and  one  for  a  charitable  use 
are  materially  different.  In  the  former 
there  must  not  only  be  a  certain  trustee, 
who  holds  the  legal  title,  but  a  certain 
specified  cestui  que  trutt,  clearly  identified, 
or  made  capable  of  identification,  by  the 
terms  of  the  instrument  creating  the  trust; 
while  it  is  an  essential  feature  of  the  lat- 
ter that  the  beneficiaries  are  uncertain, — a 
class  of  persons  described  in  some  general 
language,  often  fluctuating,  dianging  in 
their  individual  members,  and  partaking  of 
a  quasi  public  character.'  Authorities  to 
the  same  effect  might  be  multiplied.  The 
beneficiaries  of  a  valid  public  charity  must 
therefore  partake  of  a  quasi  public  charac- 
ter; that  is  to  say,  the  public  must  be  un- 
der obligations  to  them  as  a  class.  As  • 
class  they  must  have  some  claim  upon  the 
public,  such  as  the  claim  to  nurture  in  in- 
fancy, to  education  in  youth,  to  healing  if 
diseased,  to  asylum  if  insane,  or  to  support 
if  indigent;  and  that  claim  must  be  one 
founded  in  nature,  and  cognizable  by  the 
instincts  of  a  common  humanity.  It  can- 
not be  one  growing  out  of  or  existing  in  the 
private  conventions  or  class  associations  or 
artificial  distinctions  of  men.  The  public 
is  under  obligation  to  educate  and  provide 
homes  for  its  orphans,  not  because  they  are 
the  children  of  deceased  Odd  Fellows  or 
Masons,  or  deceased  Methodists  or  Presby- 
terians, or  deceased  Republicans  or  Demo- 
crats', but  because  they  are  fatherless,  and 
because  the  public  must  therefore  stand  to 
them  in  looo  parentis.  Their  orphanage  in- 
volves them  in  a  natural  relation  to  socie- 
ty. It  clothes  them  with  that  public  in- 
terest which  demands  the  aid  and  protec- 
tion of  society;  but  the  obligation  of  so- 
ciety to  them  can  be  in  no  wise  augmented 
by  the  fact  that  they  are  the  children  of 
the  deceased  members  of  some  particular 
cult,  sect,  or  party,  because  charity,  as  the 
public  is  under  obligation  to  administer  it, 
Icnows  no  distinctions  of  creed,  or  aict,  or 
party.  It  knows  only  the  unfortunate,  the 
needy,  the  worthy." 

Who,  with  the  settled  meaning  of  public 
charities  before  him,  can  fail  to  see  the 
pertinency  of  this  paragraph  from  the  or- 
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iginal  majority  opinion  in  Burd  Orphaat 
Aaylum  r.  School  District,  90  Fa.  29,  as 
the  case  was  first  decided? 

"A  public  use,  -whether  for  all  men  or  a 
class,  is  not  one  confined  to  privileged  per- 
sons. The  smallest  street  is  public,  for  all 
have  an  equal  right  to  travel  on  it;  but 
a  way  used  by  thousands,  which  may  be 
shut  against  a  strangeio  is  private.  Would 
Girard  College  be  a  public  charity  if  the 
male  children  entitled  to  admission  were 
limited  io  tions  of  deceased  Iklasons  or  Odd 
Fellows  t  If  Pennsylvania  Hospital  closed 
its  gates  to  all  but  Methodists  or  Baptists 
having  recent  injuries,  the  people  would  not 
believe  it  a  purely  public  charity,  in  the 
intendment  of  their  Constitution.  A  char- 
ity ft>r  the  poor  of  a  parish  or  township  is 
public,  but  not  if  confined  to  poor  Presby- 
terians in  the  municipality.  Public  char- 
itiea  may  be  restricted  to  a  class  of  the  peo- 
ple of  the  state  or  of  a  municipal  division. 
At  the  same  time,  they  must  be  general  for 
all  of  the  olasB  within  the  particular  mu- 
nicipality. Thus  a  blind  asylum  is  only 
for  the  blind  in  the  community.'  If  it  be 
completely  public,  all  the  blind  in  that  com- 
munity are  on  an  equal  footing,  and,  should 
it*  capacity  be  insufficient  for  all,  there  ib 
no  mistaking  justice  in  the  order  of  admis- 
sion. To  open  its  doors  only  to  the  blind 
of  a  particular  religious  denomination,  or 
of  a  beneficial  association,  or  of  a  political 
party,  shuts  them  against  the  public.  A 
known  and  recognized  class,  though  not  gen- 
erally poor,  or  diseased,  or  decrepit,  may 
be  the  subject  of  a  public  charity,  as  sail- 
ors; yet,  if  the  endowment  were  limited  in 
its  benefits  to  sailors  who  are  members  of 
a  designated  sect,  there  could  hardly  be 
two  opinions  of  its  character." 

But  it  is  contended  that,  inasmuch  as  it 
Is  the  duty  of  the  state  to  provide  for  the 
nurture  and  instruction  of  orphans,  the 
children  of  deceased  Odd  Fellows  are  of  the 
class  to  be  thus  cared  for,  and  that  a  trust 
providing  for  them  in  such  respects  re- 
lieves the  public  burden  pro  tanto;  hence 
that  the  trust  in  this  case  is  in  ease  of 
the  puUie,  and  is  therefore  within  the  defi- 
nition. If  this  contention  were  tenable, 
then  a  bequest  for  the  support  of  the  future 
destitute  descendants  of  the  grantor,  De 
Boissiere,  would  be  a  public  charity,  for  his 
destitute  descendants  would  be  of  a  class 
which  the  state  should  relieve,  and,  to  the 
extent  of  his  bequest,  the  public  burden 
would  be  eased.  A  bequest  of  this  precise 
diaraoter  came  before  the  supreme  judicial 
court  of  Massachusetts  for  consideration 
id  Kent  v.  Dunham,  142  Ma&«.  216,  66  Am. 
Rep.  667,  7  N.  E.  730,  and  the  very  point 
thus  suggested  was  made.  Certain  prop- 
erty was  given  to  trustees,  with  instructions 
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"to  .  ,  .  appropriate  such  part  of  the 
principal  and  interest  as  they  deem  best 
for  the  aid  and  support  nf  those  of  my 
children  and  their  descendants  who  may  b« 
destitute,  and,  in  the  opinion  of  said  trus- 
tees, need  such  aid."  The  court  thus  stated 
the  question:  "The  gift  in  the  case  at  bar 
is  solely  for  the  benefit  of  the  children  of 
the  testator  and  their  descendants.  The 
only  public  interest  there  can  be  in  oon- 
nection  with  it  is  that,  whereas  there  may 
be  hereafter  certain  destitute  persons,  de- 
scendants of  the  testator,  who  might  other- 
wise become  a  public  charge,  they  will  be 
entitled  to  relief  from  this  fund."  The  de- 
cision, of  course,  wm  that  the  trust  was 
not  a  public  charity.  And  the  very  «on- 
tention  made  here  was  forcibly  answered 
in  Philadelphia  v.  Masonic  Home,  160  Fa, 
679,  23  LJLA.  S46,  40  Am.  St.  Rep.  736, 
28  Atl.  954:  "Nor  does  the  argument  that, 
to  the  extent  it  benefits  Masons,  it  neces- 
sarily relieves  the  public  burden,  affect  the 
question.  There  is  no  public  burden  for  the 
relief  of  aged  and  indigent  Masons.  There 
is  the  public  burden  of  caring  for  and  re- 
lieving aged  and  indigent  men,  whether  they 
be  Masons  or  Anti-Masons.  But  age  and 
indigence  concern  the  public  no  further  than 
the  fact  of  them.  It  makee  no  inquiry 
into  the  social  relations  of  the  subjects  of 
them.  The  public  is  interested  in  the  re- 
lief of  its  members,  because  they  are  men, 
women,  and  childrMi,  not  because  th^  are 
Masons." 

It  would  serve  no  good  purpose  to  con 
over  the  many  cases  which  have  considered 
phases  of  the  general  subject  of  trusts  for 
charitable  uses.  It  is  admitted  that  some 
of  them  are,  apparently,  at  least,  in  op- 
position to  the  view  herein  expressed.  It 
is  submitted,  however,  that  in  many  in- 
stances the  judges  were  influenced  by  their 
natural  and  creditable  desire  to  preserve 
the  gift  to  the  beneficent  uses  intended  by 
the  donor:  and  this,  also,  is  our  desire. 
We  would  like  to  preserve  the  De  Boissiere 
gift  to  the  orphans  for  whom  it  was  ap- 
parantly  intended,  but  in  order  to  do  so 
we  would  have  to  hold,  within  the  inevi- 
table logic  of  the  decision  made,  that  it  is 
in  the  power  of  an  individual,  by  the  mak- 
ing of  such  a  gift  to  a  private,  special,  and 
artificially  existing  class,  to  limit  his  boun- 
ty to  them,  and  to  them  alone,  fOr  all  time 
to  come;  to  exempt  it  from  taxation  for 
all  time  to  come;  to  impose  upon  the  pub- 
lic the  obligation  for  its  care  and  superin- 
tendence for  all  time  to  come;  and,  if  need 
be,  for  all  time  to  come  to  lay  upon  the 
public  the  duty  of  its  maintenance  and  sup- 
port. That,  we  hold,  cannot  be  done.  There 
is  as  much  ground  for  upholding  such  gifts 
in  trust  to  the  u«»^<^  ,th^^o@^^g[^ 
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ceased  Republicans  or  Democrats,  or  de- 
ceased Methodists  or  Baptists,  and,  <m  the 
pretense  of  their  being  public  charities,  per- 
petuating them  among  the  moral  and  polit- 
ical obligations  of  the  state  to  those  special 
classes,  as  there  is  for  upholding  a  per- 
petual gift  in  trust  to  the  use  of  the  or- 
phans of  deceased  members  of  a  fraternal 
society.  Absolutelj  no  distinction  can  be 
drawn  between  any  such  cases.  That  is  not 
a  public  charity  which  the  state  is  not  un- 
der obligation  in  the  first  instance  to  en- 
dow for  the  use  of  the  very  class  to  be 
benefited,  and  the  state  is  not  under  obli- 
gation to  provide  and  maintain  a  home  for 
the  orphans  of  deceased  Odd  Fellows. 

The  rule  against  perpetuities  was  one  of 
the  wisest  inventions  of  the  common  law. 
It  was  devised  to  prevent  the  perpetual  en- 
tailment of  estates,  and  to  give  them  over 
to  free  conveyance.  Were  it  not  for  that 
rule,  it  wotild  be  within  the  power  of  a  land 
proprietor  to  decree  the  ownership  of  his 
estate  to  the  remotest  generation.  That 
rule  should  not  be  relaxed  except  in  the 
interest  of  the  general  public,  and,  as  a 
practical  fact,  it  is  not  relaxed  except  where 
the  public  itself  holds  the  title,  and  is  the 
trustee,  or,  if  not  holding  the  title  and  act- 
ing aa  the  trustee,  possesses  an  admitted 
right  of  visitation  and  control.  That  right 
of  visitation  and  control  it  cannot  exer- 
cise except  in  behalf  of  the  entire  body 
politic,  and  the  body  politic  has  not  the 
right  of  visitation  to  a  privately  endowed 
home  for  the  orphans  of  deceased  members 
of  a  secret  fraternity. 

The  courts  of  Pennsylvania  have  made 
many  decisions  bearing  more  or  less  direct- 
ly on  the  question  here  involved.  They  are 
not  all  reconcilable  one  with  another,  and 
the  judges  do  not  pretend  they  are.  One  of 
the  most  recent,  if  not  the  latest,  was  made 
in  Philadelphia  v.  Masonic  Home,  160  Pa. 
572,  23  L.R.A.  545,  40  Am.  St  Rep.  736, 
28  Atl.  864,  an  extract  from  the  majority 
opinion  in  which  was  hereinbefore  quoted. 
That  decision  is  bottomed  upon  the  true 
ground,  vis.,  the  artificiality  of  the  class  to 
whose  use  the  trust  was  made,  and  the  non- 
obligation  of  the  public  to  such  class,  as 
a  class.  Our  dissenting  associates,  how- 
ever, observe  a  distinction  in  two  particu- 
lars between  that  case  and  this  one:  The 
first  is  that  the  claim  in  that  case  was  one 
of  exemption  from  taxation,  and  was  there- 
fore to  be  critically  viewed,  and  allowed  on- 
ly on  a  clear  showing  of  right.  It  is  un- 
deniable that  claims  of  exemption  from  the 
common  and  necessary  burdens  of  citizen- 
ship, such  as  taxation,  are  to  be  rejected 
unless  enforced  by  the  strict  letter  of  the 
law.  The  court,  however,  did  not  draw 
that  rule  to  its  aid  in  the  determination  of 
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the  case,  for  the  very  good  reason  that  it 
could  not  do  so  without  neutralising  ur 
disallowing  another  rule  of  construction, 
and  also  of  legal  policy,  to  wit,  that  "the 
courts  look  with  especial  ftivor  upon  grant* 
•to  charity,  and  endeavor  to  carry  them  is- 
to  effect  if  the  same  can  be  done  consistent- 
ly with  the  rules  of  law."  Had  the  claim 
of  exemption  in  that  case  been  as  a  matter 
of  gratuitous  favor,  apart  from  all  consid- 
erations of  merit  as  a  basis  for  making  it, 
there  would  have  been  room  to  apply  the 
rule  of  strict  constructiofi  sp<^en  of;  but 
the  claim  was  not  rested  upon  that  ground, 
but  upon  the  broader  one  that  a  home  for 
indigent  Free  Masons  was  a  public  charity. 
Rested  as  it  w&a  upon  that  ground,  the 
question  involved  a  consideration  of  the 
nature  of  public  and  private  charities,  and 
the  claim  of  public  charity  was  therefor* 
disallowed.  Another  distinction  which  our 
associates  observe  between  the  Pennsylvania 
case  and  the  one  before  ua,  as  stated  by 
than,  is  that  in  that  case  the  public  nature 
of  the  charity  was  denied  because  its  bene- 
ficiaries became  such  upon  voluntary,  rather 
than  by  their  involuntary,  action;  and  it 
is  gravely  urged  tbat,  inasmuch  as  the  ob- 
jects of  the  De  Boissiere  charity  did  not 
choose  to  be  bom  the  children  of  Odd  Fel- 
lows, but  became  such  by  fortuitous  cir- 
cumstances over  which  they  had  no  control, 
they,  as  a  class,  are  entitied,  and  without 
violence  to  the  rule  of  the  Pennsylvania 
case,  to  be  regarded  as  the  objects  of  a 
public  charity.  The  rationale  of  the  Penn- 
sylvania case  does  not  justify  the  imputa- 
tion of  such  a  fine  distinction.  The  decisioB 
of  that  case  is  put  upon  the  broad  ground 
of  the  artificiality  and  private  character  of 
the  class  claiming  the  benefits  of  the  char- 
ity, as  opposed  to  the  naturalness  and  pub- 
lic character  of  the  class  to  whom  society 
is  under  the  obligations  of  charity.  Nor 
can  any  such  distinction  exist  as  the  one 
which  our  associates  endeavor  to  draw  when 
they  hold  that  those  who  voluntarily  con- 
nect themselves  in  a  private  relationship 
may  not  be  by  virtue  of  such  relationship 
the  recipients  of  public  charity,  while,  on 
the  other  hand,  their  orphan  children  may 
be.  Let  us  see.  A  gift  in  trust  to  the  uae 
of  A  and  B,  husband  and  wife,  is  not  a 
public  charity,  because  their  association  ia 
voluntary,  and  the  public  is  no  more  con- 
cerned to  care  for  A  and  B*tiian  for  other 
husbands  and  wives;  but  a  gift  to  the  or- 
phans lineally  descended  from  A  and  B  ia 
a  public  charity,  because  such  orphans  did 
not  voluntarily  become  sudt,  nor  voluntarily 
become  the  descendants  of  A  and  B. 
Take  another  illustration:  Any  one  of  our 
brethren  may  make  a  trust  conveyance  tor 
the  benefit  of  his  female  orphaned  descend- 
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ants;  more  that  that,  for  those  of  them 
who  bear  his  name;  more  than  that,  for 
those  who  bear  the  Christian  name  of  his 
wife.  Now,  because  none  of  them  volun- 
tarily descended  from  him,  nor  voluntarily 
became  orphaned,  his  conveyance  is  a  gift 
to  a  public  charity,  and  without  the  rule 
against  perpetuities.  Thus  does  such  logic 
at  once  reduce  the  proposition  to  an  ab- 
surdity. 

Lament  in  made  that  the  decision  we  an- 
nounce may  deter  the  charitably  disposed 
from  those  benefactions  to  the  unfortunate 
and  needy  they  would  be  otherwise  dis- 
posed to  make.  Not  so,  in  our  judgment. 
Among  the  millions  which  the  benevolently 
inclined  of  this  country  have  contributed 
to  the  teaching,  or  healing,  or  care,  or  cure 
of  others,  we  venture  to  say  not  a  tithe, 
even,— only  an  inconsiderable  fraction, — 
baa  been  donated  to  class  favorites,  and 
none  of  it  in  a  spirit  of  class  favoritism. 
Where  donations  to  an  artificial  class  have 
been  made,  as  in  the  De  Boissiere  gift,  they 
would  have  been  made  as  readily  to  objects 
of  general  beneficence  had  the  donors 
known  the  requirements  of  the  law.  To 
•appose  that  De  Boissiere  would  not  have 
disposed  of  his  esitate  to  the  use  of  some 
objects  of  worth  or  need,  because  he  could 
not  limit  his  gift  within  the  narrow  circle 
of  A  secret  society,  is  a  reflection  upon  the 
memory  of  that  kindly  and  benignant  old 
gentleman  we  are  not  disposed  to  make. 
Charity  is  not  exclusive,  and  draws  no  dis- 
tinction of  class  or  caste. 

The  plaintiffs  in  this  case  claim  title  by 
conveyance  from  the  sole  heir  of  De  Bois- 
siere, the  grantor  before  mentioned.  The 
defense  of  the  defendants  is  solely  on  the 
assumed  title  conveyed  1^  the  trust  in- 
•trument  hereinbefore  quoted.  It  follows 
that,  such  instrum«it  being  void,  the  plain- 
tiffs are  entitled  to  prevail. 

It  is  therefore  ordered  that  the  judgment 
of  the  court  below  be  reversed,  and  that  the 
plaintiffs  have  judgment  ••  prayed  for  by 
them. 

J^maton,  Smttli,  and  Greene,  JJ.,  concur. 

Cniininghain,  J.,  dissenting: 

The  deed  in  question  is  not  obnoxious  to 
the  rule  against  perpetuities,  because: 
First,  the  rule  is  not  what  the  majority 
assume  it  to  be, — one  against  the  perpetual 
vesting  of  title, — but,  rather,  one  against 
tbe  unlawful  or  unreasonable  pos^Mnement 
of  the  vesting  of  tiUe;  second,  if  the  rule 
against  perpetuities  was  such  as  the  major- 
ity assume  it  to  be,  the  deed  in  question 
would  not  violate  it,  because  it  conveys  an 
•bsoluto  estate  in  fee  simple,  without  limi- 
tation or  condition  serving  to  prevent  alien- 
6L.R.A.(N.S.) 


ation  at  any  time.  The  majority  of  the 
court  bases  its  opinion  on  an  assumption. 
If  that  assumption  is  a  false  one,  of  neces- 
sity the  conclusion  is  incorrect.  That  as- 
sumption is,  "The  foregoing  deed  is  void  on 
its  face,  ...  for  it  violates  the  rule 
against  perpetuities  of  title  in  estates." 
Not  one  syllable  of  argument  is  found  to 
sustain  this  conclusion.  I  think  it  is  whol- 
ly unwarranted  and  has  no  basis  in  the 
law.  What  is  a  perpetuity?  We  jire  given 
no  light  on  this  question  in  the  opinion, 
except  that,  in  the  latter  part  of  it,  it  is 
said:  "The  rule  against  perpetuities  was 
one  of  the  wisest  inventions  of  the  common 
law.  It  was  devised  to  prevent  the  perpet- 
ual entailment  of  estates,  and  to  give  them 
over  to  free  conveyance."  This  definition 
goes  very  wide  of  the  mark,  as  I  will  show. 
Many  of  the  states  of  the  Union  have  en- 
acted statutes  defining  for  themselves,  and 
defining  differently  from  each  other,  the 
rule  against  perpetuities.  In  Kansas  no 
statute  whatever  has  been  enacted  upon 
the  subject,  so  that  whatever  rule  prevails 
here  comes  to  us  from  the  common  law,  as 
it  must  be  granted  that,  under  t  8014  of 
the  General  Statutes  of  1901,  "the  common 
law,  'as  modified  by  constitutional  and  stat-. 
utory  law,  judicial  decisions,  and  the  con- 
ditions and  wants  of  the  people,  shall  re- 
main in  force  in  aid  of  the  General  Statutes 
of  this  stato."  The  rule  against  perpetu- 
ities as  found  in  the  common  law,  then,  i» 
the  law  of  this  ease.  At  common  law  this 
rule,  however,  is  not  one  against  the  right 
of  alienati6n  of  title  or  "the  perpetual  en- 
tailment of  estates,"  but  one  against  the 
suspension  of  the  vesting  of  title  for  a  length 
of  time  obnoxious  to  the  rule, — ^usually 
spoken  of  as  "during  lives  in  being  and 
twenty-one  years  and  nine  months  there- 
after." It  is  not  a  rule  against  the  perpet- 
ual vesting  of  title,  but  against  the  indefi- 
nite or  illegal  suspension  of  the  vesting  of 
title, — a  rule,  for  example,  that  forbade  one 
from  conveying  a  life  estete  to  his  son,  with 
a  life  estate  to  his  grandson  not  then  liv- 
ing, and  the  fee  over  to  his  great-grand- 
son. The  rule  grew  up  gradually, — is  a 
court-made  rule;  grew  out  of  the  commer- 
cial necessity  of  having  the  title  to  realty 
vested  somewhere  within  a  reasonable  time. 
On  the  other  hand,  the  "perpetual  entail- 
ment of  estetes"  was  a  favorite  of  the  com- 
mon law, — supporting,  as  it  did,  the  right 
of  primogeniture,  and  growing  out  of  the 
feudal  system.  Let  us  look  at  the  author- 
ities. I  quote  largely  from  Prof.  Gray's 
very  learned  work  on  Rule  against  Per- 
petuities: "Section  2.  The  rule  against  per- 
petuities is  often  spoken  of  as  aimed  a^ 
restrainte  upon  alienation.  .  .  .  The 
misconception  has  been  aided  by  the  name 
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given  to  til*  role.  It  would  have  been  bet- 
ter had  it  been  called  the  'rule  against  re- 
moteneM.'  But  usage  has  settled  the  name 
as  the  'rule  against  perpetuities.'  Sec.  3. 
The  practice  of  confounding  the  rule  against 
remoteness  with  the  rules  disallowing  re- 
•traints  on  alienation  has  led  to  grave 
practical  errors."  "Sec.  140.  .  .  .  But, 
before  considering  its  development,  s  per- 
petuity itself  should  be  defined.  The  am- 
biguity of  terms  which  is  such  a  prolific 
source  of  confusion  in  the  law  is  present 
here.  The  natural,  the  original,  meaning 
of  a  perpetuity  is  'an  inalienable,  indestruc- 
tible interest.'  The  second,  artificial  mean- 
ing is  'an  interest  which  will  not  vest  till 
a  remote  period.'  This  latter  is  the  mean- 
ing wUch  is  attached  to  the  term  when  the 
rule  against  perpetuities  is  spoken  of.  As 
bas  been  said  (|  2,  ante),  it  is  to  be  re- 
gretted that  the  rule  has  not  become  known 
•s  the  rule  against  remoteness.  Mors  than 
one  erroneous  decision  would  probably  have 
been  then  escaped.  The  natural  meaning 
of  the  word  'perpetuity,'  as  an  inalienable, 
indestructible  estate,  U  the  sense  in  which 
we  find  it  first  used  in  the  law.  Thus,  a 
condition  not  to  suffer  a  recovery  of  an  es- 
tate tail  was  declared  to  be  bad  as  tend- 
ing to  create  a  perpetuity."  "Sec.  201.  The 
true  form  of  the  rule  against  perpetuities 
is  believed  to  be  this:  No  interest  subject 
to  a  eolation  precedent  is  good  nnless  the 
eondition  must  be  fulfilled,  if  at  all,  within 
twenty-one  years  after  some  life  in  being 
at  the  creation  of  the  interest."  "See.  691. 
But  in  the  rule  against  perpetuities  the 
term  has  not  this  original,  natural  mean- 
ing, but  a  secondary,  artificial  one.  A  per- 
petuity, in  this  secondary  sense,  means  'an 
interest  which  will  not  vest  till  a  remote 
period.'  The  rule  agsiinat  perpetuities  is 
not  directed  to  preventing  the  alienation  of 
present  interests,  but  against  the  creation 
of  remote  future  interests.  Now,  while  it 
is  true  that  the  nature  of  charitable  trusts 
makes  them  inalienable,  and  therefore  per- 
petuities, in  the  natural  sense  of  that  term, 
it  is  by  no  means  a  necessary  incident  of 
charitable  trusts  that  they  should  be  al- 
lowed to  begin  in  the  remote  future,  or,  in 
other  words,  that  they  should  be  exempt 
from  the  operation  of  the  rule  against  per- 
petuities. The  law  may  have  exempted 
them,  but  such  exemption  is  not  involved  in 
the  conception  of  a  charity."  "Sec.  600.  . 
.  .  The  prevention  of  property  from  in- 
alienability is  simply  an  incident  of  the 
rule  against  perpetuities,  not  its  object. 
The  true  object  of  the  nile  is  to  restrain 
the  creation  of  future  conditional  interest." 
In  22  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  703, 
the  rule  is  thus  defined:  "The  rule  against 
perpetuities  has  nothing  whatever  to  do 
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with  tiie  alienability  of  property,  'but  oon- 
cems  itself  solely  with  the  vesting  of  futura 
interests  therein  within  a  certain  prescribed 
period."  In  Pennsylvania  the  common-law 
rule  as  to  perpetuities  had  not  been  inter- 
fered with  by  statute,  and  it  was  there 
held  (Philadelphia  v.  Girard,  45  Pa.  9.  84 
Am.  Dec.  470,  on  pages  M  and  27,  45  Pa., 
and  pages  474,  84  Am.  Dee.) :  "Perpetuities 
are  grants  of  property,  wherein  the  vest- 
ing of  an  estate  or  interest  is  unlawfully 
postponed."  "The  law  allows  the  vesting 
of  an  estate  or  interest,  or  the  power  of 
alienation  to  be  postponed,  and  the  aoen- 
mulation  of  its  increase  to  be  made  previous 
to  vesting,  for  the  period  of  lives  in  being, 
and  twenty-one  years  and  nine  months  there- 
after, and  all  restraints  upon  the  vesting 
that  may  suspend  it  beyond  that  period  are 
treated  as  perpetual  restraints,  and  there- 
fore as  void,  and  consequently  the  estates 
or  interests  dependent  upon  them  are  voM; 
and  nothing  is  denounced  by  the  law  as  a 
perpetuity  that  does  not  transgress  this 
rule."  This  case  was  followed,  and  the 
same  rule  announced,  in  Yard's  Appeal,  64 
Pa.  96:  "Perpetuities  are  grants  of  prop- 
erty wherein  the  vesting  of  an  estate  ot 
interest  is  unlawfully  postponed."  Saun- 
ders, Uses  ft  Tnuts,  190.  Ilie  common-law 
rule  againb-t  perpetuities  is  thus  shown  t» 
be,  not  a  rule  in  restraint  of  alienation, 
but  a  rule  forbidding  the  indefinite  post- 
ponement of  the  vesting  of  title.  Inciden- 
tally this  rule  may  operate  to  remove  re- 
strictions on  the  immediate  conveyance  ot 
property.  The  true  object  of  the  rule,  how- 
ever, is  to  prevent  the  creation  of  interests 
on  remote  contingencies;  and  this  not  be- 
cause of  the  inalienable  quality  of  a  re- 
mote contingency,  but  because  of  its  un- 
certain value.  Some  courts  have  been  mis- 
led in  the  application  of  the  nile  against 
perpetuities  because  of  a  misconception  of 
the  meaning  of  the  word  as  used  in  the 
rule;  and  it  seems  that  such  is  the  eondi- 
tion of  the  majority  of  the  court  in  this 
case.  I  am  aware  that  the  term  "perpetui- 
ties" is  lued  in  its  popular  and  natural 
sense  in  most,  and  perhaps  all,  of  the  stat- 
utes enacted  upon  the  subject  in  this  eoun- 
try;  but  these  statutes  cut  no  figure  witik 
us. 

Now,  in  the  light  of  the  true  meaning  ot 
the  rule  against  perpetuities,  how  does  it 
fare  with  the  conveyance  in  this  ease,  U 
we  grant  that  the  object  named  tliereia 
is  not  a  charity t  The  granting  clause  is: 
"To  have  and  to  hold  the  same,  together 
with,  all  and  singular,  the  tenements  and 
heriditaments  and  appurtenances  thereunt* 
belonging  or  in  any  wise  appertaining,  ia 
fee."  Wherein  is  there  a  postponing  of  th« 
vesting  of  this  UUelYpon^h^^gif^ 
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genoy  or  condition  does  the  immediate  vest- 
ing of  the  title,  the  entire  title,  the  fee- 
simple  title,  depend?  Upon  the  delivery  of 
the  deed  these  trustees  were  the  sole,  uncon- 
ditional '  owners  of  the  land.  The  vesting 
of  no  part  of  the  title  was  postponed  or 
conditioned.  To  be  sure,  the  use  of  this 
entire  title  was  directed;  but  the  imme- 
diate vesting  of  the  title  itself  was  not 
limited,  nor  even  its  alienation  restrained. 
That  the  grant  was  to  tnistees  makes  no 
difference,  when  the  grant  was  of  the  en- 
tire interest,  to  vest  immediately  and  nn- 
eonditionally.  A  welI4mown  rule  of  con- 
struction requires  us,  if  there  is  a  doubt 
as  to  the  character  of  the  deed,  to  resolve 
it  in  favor  of  the  conveyance,  so  as  to  hold 
it  valid,  and  not  void;  and,  unless  its  lan- 
guage absolutely  forbids  such  a  construc- 
tion, we  should  so  hold  it.  A  grantor  is 
supposed  to  intend  a  l^al  result.  A  grantee 
is  entitled  to  hold  what  he  has  received. 
Dean  v.  Mumford,  102  Mich.  610,  61  N. 
W.  7. 

Again,  as  has  been  hereinbefore  suggested, 
even  \mder  the  mistaken  view  of  the  ma- 
jority as  to  the  meaning  of  the  rule  against 
perpetuities,  the  conveyance  in  question  is 
perfectly  good.  It  conveys  to  the  gentle- 
men named  the  title  to  the  premises  in  fee. 
A  fee  in  land  is  the  entire  title,  the  absolute 
title,  the  largest  possible  estate.  No  words 
of  inheritance,  succession,  or  power  of  dis- 
posal need  to  be  sidded.  This  term  implies 
them  all.  More  than  this,  the  habendum 
clause  carries  this  title  so  granted  to  "their 
heirs  and  assigns."  It  would  insult  the  in- 
telligence of  the  veriest  tyro  in  the  law  to 
dte  authorities  to  prove  that  the  words  of 
the  granting  and  habendum  clauses  in  the 
deed  in  question  are  insufficient  to  convey 
a  Ml  fee-simple  title,  which  means  every- 
thing that  can  be  said  for  a  title  in  lands. 
These  words  are  used  daily  to  accomplish 
this  purpose.  This  deed  will  be  searched  in 
vain  for  any  word  or  phrase  necessarily  re- 
straining the  right  of  disposition  for  one 
moment,  not  to  say  perpetually.  Every  con- 
dition found  in  the  deed  is  entirely  conso- 
nant with  the  right,  if,  indeed,  they  do  not 
contemplate  the  sale  of  at  least  portions  of 
the  premises  granted.  If  tliis  is  not  so, 
they,  at  most,  are  but  conditions  subse- 
quent, and  do  not  in  the  least  serve  to  limit 
ihe  fee  already  granted.  "If  the  act  or  con- 
dition required  do  not  necessArily  precede 
the  vesting  of  the  estate,  but  may  accom- 
pany or  follow  it,  and  if  the  act  may  as 
well  be  done  after  as  before  the  vesting  of 
the  estate;  or  if,  from  the  nature  of  the  act 
to  be  performed,  and  the  time  required  for 
its  performance,  it  is  evidently  the  inten- 
tion of  the  parties  that  the  estate  shall  vest 
and  the  grantee  perform  the  act  after  tak- 
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ing  possession, — then  the  condition  is  subse- 
quent." Tiedeman,  Real  Prop.  {  273.  "It 
is  a  rule  of  law  and  equity  that  where  a 
vested  estate  is  distinctly  given,  and  there 
are  annexed  to  it  conditions,  limitations, 
powers,  trusts  (including  trusts  for  accumu- 
lation), or  other  restraints  relative  to  its 
use,  management,  or  disposal,  that  are  not 
allowed  by  law,  it  is  these  restraints,  and 
the  estates  limited  on  them,  that  are  void, 
and  not  the  prindpal  or  vested  estate." 
Philadelphia  v.  Girard,  45  Pa.  9,  84  Am.  Dec. 
476,  eiting  a  large  number  of  cases  in  sup- 
port thereof.  No  one  of  the  conditions  of 
this  deed  is  a  condition  upon  which  the  title 
in  fee  simple  shall  vest  in  the  trustees.  The 
most  that  can  be'  said  is  that  they  are  di- 
rections as  to  the  management  of  the  es- 
tate after  the  vesting  of  title.  They,  being 
at  most  conditions  subsequent  to  the  grant- 
ing of  this  estate  absolute,  with  consequent 
power  of  alienation,  do  not  serve  to  limit 
such  power.  It  is  a  well-established  rule 
that  the  courts  view  with  great  jealousy  an 
attempt  to  defeat  by  an  attached  condition 
an  estate  clearly  granted,  and  only  do  so 
when  there  is  no  reconciliation  possible. 
Ernst  V.  Shinkle,  »6Ky.  608,  26  S.  W.  813; 
Saxton  V.  Webber,  83  Wis.  617,  20  h.KA.  60*, 
63  N.  W.  906;  Combs  v.  Combs,  67  Md.  11, 
1  Am.  St.  Rep.  369,  8  Atl.  767;  Daniels  v. 
Eldredge,  126  Mass.  366;  Stansbury  v.  Hnb- 
ner,  73  Md.  228,  U  LJt.A.  204,  26  Am.  St. 
Rep.  684,  20  AtL  904.  Further,  a  condition, 
in  order  to  defeat  or  limit  such  an  estate, 
must  not  only  be  definite  and  certain,  but 
legal;  and  a  condition  sulmequent  not  legal 
will  be  disregarded.  So,  here,  if  any  of 
the  conditions  in  this  deed  can  be  construed 
to  limit  the  fee  therein  granted,  which  seems 
to  be  impossible,  and  such  conditions  raise 
the  restraint  upon  alienation  which  the  chief 
justice  thinks  is  vicious,  under  the  rule 
against  perpetuities,  then  such  condition  is 
illegal  and  must  be  disregarded.  It  is  even 
held  that  the  courts,  in  order  to  sustain  a 
conveyance,  will  disregard  a  condition  re- 
pugnant to  the  rule  against  perpetuities. 
Edgerly  r.  Barker,  66  N.  H.  434,  28  L.R.A. 
328,  31  Atl.  900. 

Let  me  illustrate  the  operation  of  the  rule 
as  laid  down  in  the  majority  opinion:  Prob- 
ably the  title  to  every  piece  of  property  de- 
voted to  church  uses  or  the  use  of  denomina- 
tional schools  in  Kansas  is  held  by  trustees 
in  trust  for  an  indeterminate  number  and 
personnel  of  those  loosely  known  as  "mem- 
bers of  the  congregation"  or  "patrons  of 
schools."  Such  title  is-  so  to  be  held  for- 
ever,— a  perpetuity,  as  defined  by  our  breth- 
ren. Now,  a  church  or  a  denominational 
school  is  not  a  charity,  under  the  argument 
of  the  majority,  because  they  are  not  sub- 
ject to  public  visitation;  neither  can  a  pub- 
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lie  tax  be  levied  for  their  support.  There- 
fore every  such  title  is  liable  to  forfei- 
ture to  its  grantee  under  the  rule  against 
perpetuities  as  laid  down  in  this  opinion. 
The  deed  in  the  case  at  bar  is  not  obnoxious 
to  the  rule  against  perpetuities  in  the  com- 
mon-law definition  of  that  rule, — that  being 
the  only  definition  open  to  us, — ^because  the 
title  thereby  conveyed  vests  presently,  and 
is  not  postponed.  Neither  would  it  be  ob- 
noxious to  that  rule  were  it  what  the  ma- 
jority mistakenly  suppose  it  to  be,  for  it 
conveys  an  absolute  tiUe  in  fee  simple,  with 
power  of  inheritance  and  disposal,  as  it 
warrants  the  title  in  the  "heirs  and  assigns" 
of  the  grantees;  and  this  title  is  in  no  wise 
limited  or  restrained  by  the  conditions  pre- 
cedent or  subsequent  in  the  deed. 

Again,  the  purpose  of  this  trust  is  a  char- 
ity, and  as  such  is  removed  from  the  opera- 
tion of  the  rule  against  perpetuities.  This 
has  been  so  conclusively  shown  by  logic  and 
precedent  in  the  dissent  of  Justice  Pollock 
that  there  is  no  need  of  extended  comment 
by  me.  I  will  suggest,  however,  that  no 
reasons  exist  for  the  emphasis  laid  upon 
the  word  "public"  in  this  connection.  A 
charity  is  a  charity,  and  a  charity  is  en- 
titled to  exemption  from  the  forfeiture  de- 
nounced by  the  rule.  The  word  "public" 
adds  nothing,  and  it  only  comes  into  the  dis- 
cussion from  some  cases  considering  the 
qnestion  as  to  the  right  of  exemption  from 
taxation  under  constitutions  or  statutes  ex- 
empting "public  charities."  The  reason  why 
chunties  are  relieved  from  the  forfeiture  de- 
dared  by  the  rule  in  question  is  clearly 
stated  by  Prof.  Gray  in  }  595,  which  is  as 
follows:  "That  rule  concerns  itself  with  the 
beginning,  not  with  the  end,  of  estates. 
There  is  therefore  no  harm  in  the  equitable 
estate  of  the  individual  ending  at  a  remote 
period.  There  is  no  change  in  the  legal  es- 
tate, and  the  only  matter  which  can  be 
thought  obnoxious  to  the  rule  against  per- 
petuities is  that  the  charitable  trust  begins 
at  a  remote  period.  But  under  the  charit- 
able trust  no  one  has  any  rights ;  and,  as  the 
purpose  of  the  rule  against  perpetuities 
is  to  prevent  the  creation  of  remote  rights, 
it  might  be  argued  that  the  rule  has  no  ap- 
plication." 

The  argument  of  the  majority  stands  up- 
on two  propositions:  First,  a  charity  must 
be  inclusive  as  to  all  classes  within  a  defi- 
nite territory;  second,  in  order  to  be  a  chari- 
ty such  as  not  to  be  obnoxious  to  the  rule, 
the  right  of  public  visitation  and  public 
taxation  in  aid  of  the  same  must  exist.  Nei- 
ther of  these  tests  is  sound.  It  is  agreed 
that  a  segregation  limited  by  territory  is 
good;  that  a  gift  to  the  orphans  of  a  given 
city,  ward,  precinct,  or  school  district  would 
be  a  charity,  because  a  multiplication  of 
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these  divisions  would  finally  include  the  en- 
tire state.  Now,  would  not  the  same  rea- 
soning make  a  gift  to  the  orphans  of  de- 
ceased Odd  Fellows  or  Masons  or  Metho- 
dists or  Baptists,  or  of  persons  belonging 
to  no  society  or  church,  be  equally  a  good 
charity?  For  a  multiplication  of  classes 
would  become  wholly  inclusive;  that  is,  the 
entire  needy  could  be  as  easily  included  by 
restriction  to  classes  as  by  restriction  to  ter- 
ritory, dearly,  the  charitably  inclined 
would  be  more  certainly  moved  to  those  of 
a  class  in  which  they  were  especially  inter- 
ested, as  in  the  present  instance,  than  to 
those  of  a  given  territory  indiscriminately. 
I  cannot  appreciate  the  logic  which  would 
include  one  and  exclude  the  other.  The  tax- 
ation theory  deserves  praise  for  its  novelty, 
at  least,  for  it  is  certainly  new.  Its  applica- 
tion would  make  void  aU  gifts  to  churches, 
missionary  societies,  Bible  societies,  sec- 
tarian colleges,  temperance  societies,  and 
many  other  objects  which  are  now  recog- 
nized everywhere  as  charitable.  None  of 
these  are  subject  to  public  visitation  or 
could  be  the  beneficiary  of  a  public  tax. 

Through  all  the  books  is  found  the  sug- 
gestion that  the  promotion  of  charity  wil* 
be  encouraged;  that  courts  will  resolve  all 
reasonable  doubts  to  that  end.  Indeed,  such 
is  the  prompting  of  the  spirit  of  this  age.  A 
broadening  of  the  spirit  of  love  for  our  fel- 
low men,  and  pity  for  the  sorrows  of  needy 
and  dependent  ones,  so  universally  growing, 
goes  far  to  soften  and  temper  the  growing 
spirit  of  commercialism.  The  courts  ought 
rather  to  encourage  the  growth  of  these 
laudable  purposes,  than  to  exercise  their  in- 
genuity in  inventing  new  and  heretofore  un- 
heard-of limitations  thereon.  There  is 
enough  in  the  old  rules  of  the  law  to  defeat 
the  charitable  purposes  of  the  unwary  and 
ill  informed,  without  inventing  new  ones. 
The  judicial  defeat  of  these  purposes  has  not 
infrequently  brought  the  courts  into  disre- 
pute. The  language  of  Justice  Marshall  in 
Harrington  v.  Pier,  105  Wis.  485,  50  L.R.A. 
307,  76  Am.  St.  Rep.  927,  82  N.  .W.  346,  fitly 
reprobates  such  a  course  (page  490,  105 
Wis.,  page  311,  60  L.R.A.,  page  927,  76  Am. 
St  Rep.,  and  page  346,  82  N.  W.) :  "Few 
things  occur  in  the  administration  of  justice 
more  lamentable  than  the  occasional  stran- 
gling of  some  wise  and  noble  purpose  to  de- 
vote the  savings,  or  part  of  them,  of  a  life 
of  industry;  to  the  upbuilding  of  the  hu- 
man race  at  some  point  or  in  some  field,  and 
the  diversion  of  what  was  intended  for  some 
public  benefit  to  private  use,  directly  con- 
trary to  the  will  of  him  whose  last  days 
were  solaced  with  the  thought  that  his  pub- 

Ilic  benefactions  would  ^uild  an  enduring 
monument  to  his  memory  in  the  hearts  of 
grateful  people,  and  the  hope  of  eternal  re- 
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wards  for  such   well-doing  believed  to  be 
waiting  for  bestowal." 

I  find  no  case  in  the  books,  nor  can  scarce- 
ly conceive  of  one,  where  a  purpose  to  es- 
tablish a  noble  charity  has  been  more  ruth- 
lessly wrenched  aside  than  in  the  one  at 
bar.  The  story  is  pathetic,  if  not  tragic. 
Mr.  De  Boissiere  was  a  native  of  France. 
He,  inspired  by  a  broad  charity  and  love 
of  his  kind,  had  entertained  the  purpose  to 
devote  considerable  of  his  property — for  he 
was  wealthy — to  the  softening  of  the  con- 
dition of  various  classes  and  needy  ones. 
Just  what  direction  this  desire  was  to  take 
when  he  acquired  the  property  in  question 
does  not  appear;  but  it  does  appear  that 
for  several  years  he  had  been  looking  around 
for  a  worthy  object  upon  which  to  bestow 
his  estate,  and  to  place  it  in  such  a  shape 
that  it  would  be  safely  managed  and  prove 
of  great  and  permanent  value  to  the  needy. 
After  long  consideration  and  many  confer- 
ences with  the  charitably  inclined,  he  se- 
lected this  particular  object  indicated  in  his 
deed,  and  conveyed  the  estate,  the  value  of 
whic^  is  approximately  $100,000,  to  the  gen- 
tlemen named,  with  certain  general  direc- 
tions as  to  his  views  of  the  manner  in  which 
Us  noble  object  was  to  be  carried  out.  Sat- 
isfied with  this  arrangement,  he  went  back 
to  France,  and  shortly  thereafter  died.  The 
plaintiffs  in  error,  for  little  more  than  a 
nominal  consideration,  received  from  Mr.  De 
Boissiere's  sister  and  only  heir  a  quitclaim 
deed  to  the  property  in  question,  and  they 
are  enabled  by  this  decision  to  divert  this 
noble  provision  for  a  needy  and  deserving 
class  from  the  purpose  of  its  donor.  If  this 
sad  result  were  the  necessary  consequence 
of  the  application  of  well-reoognized  rules 
of  law,  no  one  should  complain;  but  in  view 
of  the  fact  that  new  and  heretofore  unheard- 
of  theories  are  invented,  and  unwarranted 
and  unsupported  application  of  rules  made, 
to  accomplish  it,  ample  groimd  for  this  dis- 
sent exists.  In  my  opinion,  the  result  ar- 
rived at  finds  warrant  in  no  fact  or  consid- 
eration in  the  case. 

Pollock,  J.,  dissenting: 

By  reference  to  the  conveyance  declared 
void  in  this  case,  St  will  be  found  to  be  in 
perfect  legal  form,  in  express  terms,  to  con- 
vey the  property  in  dispute  to  the  grantees 
therein  mentioned,  their  heirs  and  assigns, 
forever,  in  fee,  as  trustees,  for  the  benefit 
of  the  orphan  children  of  deceased  Odd  Fel- 
lows of  the  state.  The  action,  in  its  present 
form,  is  to  set  aside  this  conveyance  on  the 
ground  of  fraud.  No  fraud  was  found  by 
the  trial  court.  It  to  declared  void  for  rea- 
sons purely  legal.  The  action  is  one  of 
purely  equitable  cognizance,  governed  and 
controlled  by  equitable  principles.  That 
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which  is  ri(^t  and  just  in  the  premises  be- 
tween man  and  man  alone  appeals  to  the 
oonadence  and  binds  the  judgment  of  the 
court.  In  such  a  case  it  is  always  proper 
to  take  a  retrospective  view  of  the  attitude 
of  the  parties  before  the  court,  and  their 
relation  to  and  dealings  with  the  subject- 
matter  of  the  controversy,  for  in  these  often 
lie  the  equities  of  the  case,  and  it  is  a  rule 
of  universal  application  that  he  who  in- 
vokes the  aid  of  a  court  of  equity  must  come 
with  clean  hands.  % 

What  is  the  attitude  of  the  defendants  in 
the  litigation?  They  represent  the  help- 
less orphans  of  a  large  class  of  society  in 
this  state.  Their  grantor,  from  an  abund- 
ance of  wealth,  out  of  a  large  heart,  moved 
by  a  spirit  of  generosity  and  benevolence, 
conceived  the  plan  of  conferring  upon  these 
helpless  orphans  the  blessings  of  a  larger  ed- 
ucation and  better  equipment  for  life  than 
they  could  otherwise  obtain.  It  to  a  com- 
mendable fact  that  in  courts  of  all  Christian 
nations  such  litigants  have  been  the  favor- 
ites of  the  law,  even  to  the  extent  that  a 
rule  of  decision  has  grown  up  that  such 
grants  must  be  upheld,  if  possible,  consist- 
ent with  the  principles  of  the  law.  On  the 
other  hand,  what  to  the  attitude  of  plain- 
tiffs? As  shown  by  the  record,  their  first 
appearance  in  thto  controversy  was  as  coun- 
sel for  the  stoter  of  the  grantor,  as  hto  heir 
at  law,  in  an  action  of  ejectment  brought 
to  recover  thto  property.  She  resided  in 
France.  She  had  no  right  to  recover  the 
property,  because  an  alien,  and  could  not  in- 
herit under  existing  law.  The  property  to 
large,— estimated  to  be  of  the  value  of  $76,- 
000  to  $100,000.  Accordiifg  to  plaintiffs' 
showing,  while  acting  in  the  flductory  rela- 
tion to  her  of  legal  advisers,  and  at  a  time 
when,  in  the  absenee  of  an  authorizing 
treaty  between  this  government  and  France, 
she  possessed  no  inheritable  or  salable  right 
to  the  property,  plaintiffs  engaged  in  the 
doubtful  transaction  of  securing  from  her  a 
transfer  of  her  pretended  interest  in  litiga- 
tion for  the  nominal  sum  of  about  $4,500. 
In  other  words,  upon  their  own  showing, 
they  are  guilty  of  wagering  with  their  client 
at  the  ratio  of  about  20  to  1  that  the  courts 
of  this  state  would  not  uphold  the  deed  of 
her  brother,  as  grantor,  to  a  worthy  charity. 
They  came  into  a  court  of  equity  to  re- 
cover their  wager,  and  have  won.  When 
nisi  prius  courts  mtotake  the  law,  there  to 
a  remedy  for  the  correction  of  errors.  When 
courts  supreme,  not  alone  in  name  or  in 
power,  but  supreme  in  the  dignity  and  ma- 
jesty of  the  law,  forget,  ignore,  or  refuse 
to  be  guided  by  the  well-establtohed  and 
fundamental  principles  of  the  law,  there  is 
no  remedy  for  the  correction  of  errors;  but 
when  the  issue  to  one  of  large  public  im- 
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portaaee,  involviiig  the  welfare  of  *  state, 
as  in  the  case  at  bar,  it  become  necessary 
to  inquire  by  what  authority  is  such  decision 
made,  by  what  process  of  reasoning  is 
such  conclusion  reached,  what  logic  em- 
ployed to  convince  the  mind,  or  what  soph- 
istry used  te  deceive,  that  the  decision 
reached  may  be  commended  by  the  bench 
and  bar  of  this  and  other  states  if  sound, 
or  condemned  if  unsound.  In  considering 
this  question,  I  shall  lay  aside  any  discus- 
sion of  th*  rule  against  perpetuities,  dis- 
cussed by  Mr.  Justice  Cunningham  in  Ua 
dissenting  opinion,  for  all  agree,  if  the  deed 
is  a  valid  grant  to  a  public  charity,  the  rule 
haa  no  application.  I  also  lay  aside  from 
this  discussion  the  patent  fact  that,  as  the 
conveyance  is  to  the  gvantees,  their  heirs 
and  assigns,  in  fee,  as  trustees  for  the  or- 
phan children  of  deceased  Odd  Fellows  of  the 
state,  and  contains  no  clause  in  restraint  of 
alienation,  the  trustees  take  an  alienable 
title.  Boyer  v.  Sims,  «1  Kan.  693,  60  Pae. 
309;  Webb  v.  Rockefeller,  66  Kan.  160,  71 
Pac.  283.  I  prefer  to  place  my  dissent  upon 
the  ground  that  the  conveyance  is  a  valid 
grant  to  a  public  charity,  and  must  b«  ap- 
held. 

The  ground  of  the  decision  of  the  majority, 
stripped  of  all  useless  verbiage,  is  summa- 
rized in  the  majority  opinion  as  follows: 
"That  is  not  a  public  charity  which  the 
state  is  not  under  obligation  in  the  first 
instance  to  provide  for  and  endow  for  the 
use  and  advantage  of  the  very  class  to  be 
benefited,  and  the  state  is  not  under  obli- 
gation to  provide  and  endow  a  home  for  the 
orphans  of  deceased  Odd  Fellows."  Without 
fear  of  successful  contradiction,  I  deny  the 
soundness  of  this  statement.  Its  sole  merit 
lies  in  novelty.  No  authorities  are  dted  in 
its  support,  and  I  assert  there  is  not  an  au- 
thority to  be  found,  ancient  or  modem,  in 
all  the  vast  accumulation  of  knowledge  upon 
this  subject,  which  either  supports  or  tends 
to  support  this  doctrine,  or  the  labored  apol- 
ogy of  the  learned  chief  justice  written  in 
excuse  of  the  decision  made.  The  precise 
question  has  many  times  received  the  con- 
sideration of  able  courts  in  this  country. 
These  cases,  however,  are  not  referred  to  in 
the  majority  opinion.  They  arrived  at  a  dif- 
ferent conclusign.  In  the  case  of  Franklin 
V.  Philadelphia,  2  Pa.  Dist.  R.  435,  it  is  held: 
"It  is  not  necessary  that  a  charity  should 
be  open  to  everyone  in  the  community.  A 
man  may  select  classes,  and  when  a  class  is 
designated  the  charity  is  public."  In  the 
opinion,  Arnold,  J.,  says:  "Nmr  is  it  neces- 
sary that  a  charity  should  be  open  to  every- 
one in  the  community.  A  man  has  a  right 
to  select  classes  of  the  people  as  the  objects 
of  his  charity,  and  when  he  designates  the 
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class  the  charity  is  considered  public,  al- 
though only  those  persons  who  come  within 
the  definition  of  the  class  are  entitled  to  the 
benefit  of  it.  Burd  Orphan  Aslyum  v.  School 
District,  90  Pa.  21;  Philadelphia  v.  Women's 
Christian  Asso.  125  Pa.  672,  17  AtL  475; 
Episcopal  Academy  v.  Philadelphia,  150  P*. 
565,  26  Atl.  65.  Stephen  Girard's  great  es- 
tate, which  now  houses,  feeds,  clothes,  and 
educates  1,500  orphan  boys,  would,  if  any 
strained  definition  of  the  word  'public*  were 
allowed  to  prevail,  be  crippled  by  taxation; 
yet  only  a  class,  and  that  a  small  class,  of 
the  people,  can  obtain  the  benefit  of  it. 
Girls  are  excluded;  boys  whose  fathers  are 
living  are  excluded;  men  and  women  are  ex- 
cluded; in  short,  all  but  'poor  white  male 
orphans'  are  excluded.  Nevertheless,  it  is 
a  great  charity,  and  withstood  numerous 
and  persistent  attacks  in  the  courts  of  Penn- 
sylvania and  of  the  United  States,  until  now 
it  is  fixed,  firm,  and  immovable  as  a  rode 
Vidal  V.  Philadelphia,  2  How.  127,  11  L.  ed. 
205;  Philadelphia  v.  Girard,  45  Pa.  9,  S4 
Am.  Dec  470;  Girard  v.  Philadelphia,  7  Wall 
1,  19  L.  ed.  53.  The  essential  part  of  the 
definition  of  a  charity  is  that  the  persona 
who  are  to  receive  it  must  be  indefinite  and 
uncertain;  in  other  words,  they  must  be  of 
a  class,  for  if  a  gift  be  made  to  individuals 
by  name  or  description,  so  that  tliey  may 
be  selected  and  set  apart,  although  they 
are  of  a  class,  the  gift  is  not  a  charity,  but 
a  legacy.  We  have  charities  for  Methodist, 
Baptist,  Presbyterian,  and  Episcopal  min- 
isters; charities  for  foreign  missions,  for 
schoolhonses,  fire  companies,  planting  shade 
trees,  hospitals,  churches,  students,  priests, 
relief  of  the  Indians,  libraries.  Free  Mas<»s, 
Odd  Fellows,  aged  couples,  old  men,  widows, 
soldiers,  mechanics,  merchants,  actors,  news- 
boys, and  others."  In  Indianapolis  v.  Grand 
Master,  O.  L.  26  Ind.  618,  it  is  held:  "That 
an  institution  limits  its  benefactions  to  the 
membership  of  a  particular  religious  or  sec- 
ular organization  does  not  deprive  it  of  the 
characterof  a  charitable  insUtution."  Fracer, 
Ch.  J.,  in  delivering  the  opinion,  says:  "The 
third  paragraph  of  the  answer  presents  the 
question  whether  that  is  a  charitable  insti- 
tution, in  the  sense  of  the  statute,  which 
confines  its  benefactions  to  those  who  have 
become  members  of  the  Masonic  order,  hav- 
ing paid  the  fees  commonly  required  for  that 
purpose.  We  think  that  this  question  must 
be  answered  in  the  aflirmative.  It  is  not  es- 
sential to  charity  that  it  shall  be  universaL 
That  an  institution  limits  the  dispensation 
of  its  blessings  to  one  sex,  or  to  the  inhab- 
itants of  a  particular  city  or  district,  or  to 
the  membership  of  a  particular  religious  or 
secular  organization,  does  not,  we  think,  de- 
prive  it,  either  in  legal  or/fopolar  appre- 
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hension,  of  th«  character  of  a  charitable  in- 
•titution.  If  that  only  be  charity  which  re- 
lieves human  want,  without  discriminating 
among  those  who  need  relief,  then,  indeed, 
it  is  a  rarer  virtue  than  has  been  supposed. 
And,  if  one  organization  may  confine  itself 
to  a  sex  or  church  or  city,  why  not  to  a 
given  confraternity  ?  So  narrow  a  definition 
of  charity  as  the  third  paragraph  presup- 
poses is  not,  that  we  are  aware  of,  ever  at- 
tached to  it,  and  we  are  not  at  liberty  to 
circumscribe  the  effect  of  the  statute,  and 
defeat  its  intention,  by  affixing  to  its  terms 
an  nnuBually  limited  meaning."  In  Peters- 
burg V.  Petersburg  Benev.  Mechanics'  Asso. 
78  Va.  43i;  it  is  beld:  "Where  the  revenues 
of  an  association  are  applied  wholly  to 
paying  its  current  expenses,  the  assistance 
of  its  indigent  members,  and  the  families 
of  auch  as  have  died  in  need,  these  are  char- 
itable purposes,  and  it  is  not  essential  that 
they  shall  be  universal."  In  the  opinion  it 
is  said:  "The  objects  of  the  association, 
which  was  incorporated  by  the  legislature 
in  ISSfl,  are  set  forth  in  its  constitution  and 
by-laws,  and  in  the  preamble  thereto,  which 
deeUres  that,  in  instituting  a  society  of 
mechanics,  charity  should  be  the  principal, 
but  not  the  only,  object.  Its  revenues,  as 
the  testimony  shows,  are  wholly  applied  to 
the  parent  of  its  current  expenses,  the 
assistance  of  its  indigent  members,  and  the 
families  of  such  of  them  as  have  died  in 
needy  cireumstances.  These  are  charitable 
purposes,  and  the  relief  afforded  is  none  the 
less  charity  because  eonfined  to  members 
of  the  assodation  and  the  families  of  de- 
ceased members.  It  is  not  essential  to  char- 
ity that  it  shall  be  universal"  In  the  case 
of  Mason  v.  Perry,  22  R.  I.  475,  48  Atl.  671, 
the  supreme  court  of  Rhode  Island  held: 
"A  wiU  bequeathed  property  to  an  incor- 
porated Masonic  lodge  and  its  successors, 
forever,  in  trust;  the  income  to  be  applied 
amiually  'fbr  the  relief  of  needy  membeicr 
of  such  lodge,  or  preferably  for  the  gen- 
eral purposes  of  the  lodge,  including  now 
and  then,  if  desired,  an  appropriation  for 
piopw  forms  of  entertainment  for  the  mem- 
bers.' Held,  that  though  the  first  object  was 
a  charitable  one,  for  which  a  charitable  trust 
would  be  valid,  the  seoond  object,  for  which 
the  testator  expresses  his  preference,  was 
not  charitable,  and  henoe  the  bequest  was 
void."  In  the  opinion  it  is  said:  "Assum- 
ing, then,  as  we  will,  that,  if  the  trust  is 
valid,  it  is  such  a  one  as  the  said  lodge  is 
oompetent  to  take  and  administer,  we  will 
proceed  at  once  to  consider  whether  it  is  a 
valid  charitable  trust.  The  income  of  the 
trust  property  is  to  be  expended  annually 
'for  the  relief  of  needy  members  of  said 
Mount  Vernon  Lodge,  wr  "preferably"  for  the 
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general  purposes  of  the  lodge,  including,  now 
and  then,  if  desired,  an  appropriation  for 
proper  forms  of  entertainment  for  members 
of  the  lodge.'  That  the  first  object  thus 
specified  is  a  charitable  one  will  hardly  ad- 
mit of  doubt;  and  had  the  testator  stopped 
there,  or  had  he  fixed  the  amount  to  be  thus 
used,  we  see  no  reason  why  such  trust  would 
not  have  been  a  valid  and  enforceable  one. 
It  would  clearly  have  been  one  of  the  classes 
of  trusts  which  are  under  the  special  control 
of  a  court  of  equity."  In  Price  v.  Maxwell, 
28  Pa.  23,  it  is  held:  "A  devise  to  a  sohool 
under  the  auspices  and  control  of  a  religious 
denomination  or  sect,  and  eonfined  to  the 
youth  of  its  members,  both  rich  and  poor, 
and  in  which  the  peculiar  views  of  Chris- 
tianity as  entertained  by  that  denomina- 
tion constituted  a  part  of  the  instruction 
imparted  in  the  school,  is  a  devise  to  a 
charitable  use."  In  the  opinion,  after  dting 
numerous  cases,  it  is  said:  "But  in  none 
of  these  cases  was  it  supposed  for  a  moment 
that  the  gift  failed  or  ceased  to  be  for  char- 
itable uses,  either  because  not  restricted  to 
the  poor,  or  because  confined  in  its  benefits 
to  a  particular  class,  or  because  it  was  for 
the  spread  of  religfion,  or  beoause  it  com- 
bined all  or  say  of  these  purposes  together." 
In  Ould  v.  Washington  Eoepital,  96  U.  S.  303, 
24  L.  ed.  450,  Mr.  Justice  Swayne  says:  "A 
charitable  use,  where  neither  law  nor  publie 
policy  forbids,  may  be  applied  to  almost 
anything  that  tends  to  promote  the  well- 
doing and  well-being  of  social  man.  Perry, 
Tr.  I  687."  In  Re  Willey,  128  Qd.  1,  56 
Pac.  660.  60  Pac.  471,  it  is  held:  "Devises 
in  trust  to  trustees,  for  the  use  of  the 
'widows'  and  orphans'  fund'  of  certain  asso- 
<»ations,.  are  valid  charitable  trusts,  not- 
withstanding such  associations  are  not 
themselves  charitable  bodies,  since  it  is  not 
neoessary  that  the  trustee  of  snch  a  trust 
should  be  a  charitable  institution;  as  it  will 
be  presumed,  to  support  the  trust,  that  such 
trustee  will  properly  apply  the  funds.  A  be- 
quest intended  as  a  charity  is  not  void,  and 
will  not  be  legally  construed  void  if  it  can 
possibly  be  made  good."  In  the  opinion  it 
is  said:  "It  is  contended  by  respondents 
that  the  provisions  for  the  payment  of  cer- 
tain sums  to  Corinthian  Lodge,  Washington 
Chapter,  and  Marysville  Commandery — all 
being  Masonic  bodies — are  invalid,  because 
they  are  not  charitable  bodies,  and  because 
they  are  not  bound  to  use  the  bequests  for 
charitable  purposes.  But,  in  the  first  place, 
it  is  not  necessary  to  determine  whether  a 
Masonic  body  is  or  is  not  a  charitable  insti- 
tution, for  it  is  not  necessary  that  a  trua- 
tee  for  charitable  purposes  should  be  itself  a 
charitable  institution.  It  is  sufficient  if  the 
bequest  be  for  a  charitable  purpose.    lB.eaca 
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•f  the  instances  the  bequest  is  made  to  the 
Masonic  body  'for  the  use  of  the  widows' 
ana  orpoans'  fnnd  of  said  lodge,'  or  chapter, 
or  commandery.  This  is  in  compliance  with 
the  legal  essence  of  a  valid  charity;  that 
is,  that  it  is  public,  and  is  vague  and  un- 
certain as  to  the  individuals  to  be  benefited 
or  relieved."  In  Heiskell  v.  Chickasaw 
Lodge,  No.  8,  I.  O.  O.  F.  87  Tenn.  668,  4 
L.R^.  699,  11  S.  W.  825,  it  is  held:  "A 
devise  to  Chickasaw  Lodge  of  Odd  Fellows, 
'for  the  benefit  of  the  widows  and  orphans,' 
is  for  the  widows  and  orphans  of  deceased 
members  of  that  lodge,  and  is  sufficiently 
definite  to  be  sustained  as  a  charity."  Story, 
in  his  work  on  Equity  Jurisprudence  (§ 
1177),  says:  "The  general  rule  is  that,  if 
lands  are  given  to  a  corporation  for  any 
charitable  uses  which  the  donor  contem- 
plates to  last  forever,  the  heir  never  can 
have  the  land  back  again." 

Innumerable  cases  are  found  in  the  books 
holding  grants  and  bequests  to  the  widows 
and  orphans  of  fraternal  and  other  volun- 
tary associations  valid  as  a  public  charity. 
No  cases  are  found  to  the  contrary.  The  in- 
herent vice — ^the  almost  piteous  weakness — 
of  the  decision  made  will  appear  by  a  com- 
parison of  the  case  at  bar  with  decisions 
made  in  other  cases  upholding  grants  and 
devises  as  public  charities  in  which  the  bene- 
ficiaries of  the  trust  stood  in  no  different 
legal  relation  to  the  state  from  the  bene- 
ficiaries in  this  case.  In  the  great  Qirard 
Will  Case  (Vidal  v.  Philadelphia,  2  How. 
127,  11  L.  ed.  20S)  Stephen  Girard  left  in 
trust  with  the  mayor,  aldermen,  and  citisena 
of  Philadelphia,  without  power  of  alienation, 
$2,000,000  of  property,  to  found  a  college  for 
the  education  of  poor  male  orphans  between 
the  ages  of  six  and  ten  years,  to  be  select- 
ed,— ^first,  from  the  city  of  Philadelphia; 
second,  from  the  state  of  Pennsylvania; 
third,  from  the  city  of  New  York;  fourth, 
from  the  city  of  New  Orleans.  No  public 
charity  has  ever  been  more  vigoronsly  and 
persistently  attacked.  la  that  case  it  was 
not  intimated  by  the  very  eminent  counsel 
representing  the  heirs  that  the  great  charity 
should  fail  because  the  state,  by  taxation, 
could  not  endow  and  maintain  a  college  for 
orphan  boys  of  a  particulitr  age  of  the  city 
of  Philadelphia  and  cities  foreign  to  the 
state.  The  charity  was  upheld.  In  Burd 
Orphan  Asylum  v.  School  District,  90  Pa. 
21,  Mrs.  Burd  founded  an  asylum  for  white 
female  orphan  children  of  legitimate  birth, 
of  not  less  than  four  and  not  more  than 
eight  years  of  age,  who  had  been  baptized 
in  the  Protestant  Episcopal  Church  in  the 
city  of  Philadelphia.  Would  it  be  contend- 
ed that  the  state  of  Pennsylvania  was  un- 
der obligation  to  support  such  an  institu- 
tion, or  could  raise  revenue  by  taxation  to 
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found  it?  Yet  the  charity  was  upheld  aa  a 
public  charity.  In  Chambers  v.  St.  Louis,  29 
Mo.  543,  the  will  of  one  Bryan  Mullanpby 
reads:  "One  equal  undivided  third  of  aD 
my  property,  real,  personal,  and  mixed,  I 
leave  to  the  city  of  St.  Louis,  in  the  State 
of  Missouri,  in  trust,  to  be  and  constitute  * 
fund  to  furnish  relief  to  all  poor  emigrants 
aad  travelers  coming  to  St.  Louis  on  their 
way  bona  fide  to  settle  in  the  West."  In  a 
contest  between  the  heirs  of  the  testator  and 
the  executors  of  the  will  to  set  aside  this 
bequest  to  charity  as  void,  the  bequest  was 
established  aa  a  valid  public  charity.  Oan 
it  be  possible  that  any  intellect  may  be 
found  so  obtuse  as  to  even  suggest  that  the 
city  of  St.  Louis  or  the  state  of  Blisaouri 
could  found  or  promote  by  taxation  •  pub- 
lic charity,  the  benefits  of  which  are  ex- 
pressly devoted  to  persons  who  are  neither 
citizens  nor  residents  of  the  city  or  state  t 
Clearly  not.  The  same  may  be  said  of  al- 
most all  the  great  public  charities  of  the 
world,  founded  by  private  persons  from  pri- 
vate means.  There  's  not  a  house  of  wor- 
ship in  this  state  which  has  not  been  found- 
ed by  public  charity.  The  title  to  all  ehurdt 
property  in  this  state  rests  in  trustees  for 
the  benefit  of  the  members  of  the  diurch. 
Not  a  dollar  has  or  can  be  raised  by  the 
state  for  their  support;  not  a  ohurc^  can  be 
founded  or  endowed  by  the  state  by  the  use 
of  public  revenues;  yet  there  is  not  a  chiu^ 
in  the  state  that  is  not  a  public  charity. 

Certain  cases  are  cited  in  the  opinion, 
which,  it  is  contended,  support  the  view 
taken  by  the  majority.  An  examination  of 
these  cases  will  show  they  have  no  appli- 
cation whatever  to  the  present  oontrovMsy. 
Within  the  limiU  of  the  city  of  Philadel- 
phia there  exist  over  600  large  publie  chari- 
ties. The  legislature  of  Pennsylvania  in 
1874  exempted  from  taxation  "all  hospitals, 
universities,  colleges,  seminaries,  aosdemisa, 
associations  and  institutions  of  learning,  be- 
nevolence, or  eharity,  founded,  endowed,  and 
maintained  by  public  or  private  charity." 
The  9th  article  of  the  Constitution  of  Penn- 
sylvania declares  that  all  taxes  siiall  be  oni- 
form  upon  the  same  class  of  subjects,  but 
that  the  legislature  may  by  general  laws  ex- 
empt "institutions  of  purely  public  charity," 
and  that  all  laws  exempting  other  than  the 
property  enumerated  therein  shall  be  void. 
One  of  the  first  cases  which  arose  over  an 
attempt  to  levy  and  collect  taxes  from  the 
great  public  chari|ies  of  that  state  was  the 
case  of  Burd  Orphan  Asylum  v.  School  Dis- 
trict, 90  Pa.  34.  It  is  admitted  in  that  ease, 
as  in  all  of  the  cases  which  have  arisen  in 
the  state  of  P^insylvania  upon  that  snb- 
ject,  that  the  institution  sought  to  be  taxed 
was  a  valid  public  charity;  but  the  conten- 
tion made  was  that,  under  the  eonstitution- 
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al  provision,  no  property  could  be  exempted 
from  taxation  unless  in  its  nature  a  purely 
public  charity.  One  quotation  from  an  opin- 
ion which  did  not  prevail  in  that  case  is 
made  in  the  majority  opinion.  In  the  pre- 
vailing opinion  of  Mr.  Justice  Green  it  is 
said:  "It  is  conceded  that  the  devise  in 
question  has  created  a  charity  which  is  pub- 
lie,  in  the  strict  sense  of  that  expression. 
But  it  is  urged  that  it  is  not  purely  public 
and  henoe  that  to  apply  the  language  of  the 
act  in  this  particular  case  would  be  a  viola- 
tion of  the  constitutional  provision.  Now, 
it  must  be  conceded,  and  it  has  been  decided 
here  and  elsewhere,  that  the  word  'purely' 
is  not  to  have  its  largest  and  broadest  sig- 
nificance when  used  in  this  connection.  In 
the  opposing  line  of  thought  it  is  admitted 
that  the  word  is  to  have  a  limited  meaning. 
It  is  not  contended  that  a  charity,  to  be 
purely  public,  must  be  open  to  the  whole 
public,  nor  to  any  considerable  portion  of 
the  public  Without  doubt,  an  asylum  for 
the  support  of  fifty  blind  men,  or  an  equal 
number  of  paupers,  would  not  be  obnoxious 
to  the  objection  that  it  was  not  'purely 
public'  A  charity  for  the  maintenance'  of 
disabled  seamen,  <»  of  aged  and  infirm  stone 
masons,  resident  in  the  city  of  Philadelphia, 
would  undoubtedly  be  a  purely  public  char- 
ity. And  so,  also,  would  a  charity  for  the 
education  and  maintenance  of  the  children 
of  such  persons.  And  if  such  a  charity 
•hould  be  limited  to  the  white  female  or- 
phan children  of  such  persons  between  the 
ages  of  towr  and  eight  years,  such  limita- 
tions, though  they  would  very  greatly  re- 
strict the  class  and  the  number  of  the  bene- 
floiaries,  would  constitute  no  valid  objec- 
tion to  the  purely  public  character  of  the 
•harity.  But  seamen  and  stone  masons  are 
only  designated  classes  of  persons  distin- 
guished by  their  occupations.  A  charity 
for  the  support  of  poor  widows,  or  indigent 
old  men,  or  the  insane  poor  of  a  city,  county, 
borough,  or  township,  would  be  equally  a 
purely  public  charity,  no  matter  how  small 
would  be  the  number  of  the  beneficiaries,  or 
how  limited  the  class.  Why,  then,  would 
not  a  charity  for  the  support  of  poor  Epis- 
copalians, Catholics,  Jews,  or  Presbyterians  of 
a  state  or  city  be  purely  public  t  .  .  .  The 
objects  of  such  a  charity  are  certain  and 
definite,  and  the  persons  benefited  are  in- 
definite within  the  specified  class.  The  cir- 
cumstance that  the  beneficiaries  are  to  be  of 
a  particular  religious  ia.ith  is  only  of  im- 
portance as  designating  the  elass.  It  indi- 
cates a  certain  portion  of  the  whole  com- 
munity who  are  to  be  recipients  of  the  eliar- 
ity.  It  has  the  same  effect  in  tliia  respect 
as  the  words  'seamen,'  'stona  maaons,'  tlind 
persons,'  'poor  widows,'  etc,  in  tlie  oases  al- 
ready mentioned.  For  tlw  purpose  «t  d*- 
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fining  the  class  of  persons  who,  as  distin- 
guished from  all  other  persons  in  the  com- 
munity, are  to  enjpy  the  benefit  of  the  do- 
nor's bounty,  the  l^al  effect  is  the  same, 
whether  the  words  used  be  'seamen,'  'Epis- 
copalians,' 'blind  persons,'  'Catholics,'  'poor 
widows,'  'Jews,'  'stone  masons,'  or  'Presby- 
terians.' The  argument  that  to  sustain,  as 
purely  public,  a  charity  in  favor  of  persons 
of  a  particular  religious  faith,  would  be  to 
maintain  sectarianism,  is  of  no  weight.  It 
is  not  discrimination  in  favor  of  a  sect,  for 
it  is  treating  all  sects  alike.  It  is  not  even 
extending  a  preference  to  sectarians.  It  is 
merely  recognizing  them  as  a  class  of  per- 
sons, vv  e  see  no  reason  why  that  communi- 
ty which  ranges  persons  into  classes,  so  far 
as  this  subject  is  concerned,  may  not  be  a 
community  of  religious  faith,  as  well  as  of 
occupation,  conditidn  in  life,  sex,  color,  age, 
disability,  physical  or  mental,  or  national- 
ity. As  to  the  meaning  of  the  word  'purely,' 
when  used  in  this  connection,  we  concur  in 
the  construction  which  was  given  by  the  su- 
preme court  of  Ohio  in  the  case  of  Gerlce  ▼. 
Pureell,  25  Ohio  St.  229,  that  'when  the  char- 
ity is  public  the  exclusion  of  all  idea  of 
private  gain  or  profit  is  equivalent  in  effeet 
to  the  force  of  "purely,"  as  applied  to  pub- 
lic charity  in  the  Constitution.' "  The  case 
of  Philadelphia  v.  Masonic  Home,  160  Pa. 
572,  23  LJI.A.  545,  40  Am.  St.  Rep.  73«,  28 
Atl.  954,  arose  over  a  construction  of  the 
same  constitutional  provision  in  regard  to 
taxation.  It  is  conceded  in  that  case  that 
the  Masonic  home  is  a  public  charity.  The 
only  question  considered  is  whether  the  leg- 
islature could  exempt  it  from  taxation  under 
a  true  construction  of  the  ccmstitutional 
provision.  In  that  case,  by  a  divided  court, 
the  Masonic  home  was  held  not  exempt  from 
taxation.  However,  the  Masonic  home  was 
and  continues  to  be  a  valid  public  charity. 
The  right  of  the  state  to  assess  taxes 
against  it  in  the  collection  of  revenue  alone 
is  determined.  No  principle  of  the  validity 
or  invalidity  of  the  grant  to  the  home  as  a 
public  charity  was  involved. 

The  grant  in  the  case  at  bar  possesses 
every  element  of  a  valid  public  charity.  Mr. 
Lewin,  in  his  work  on  Trusts  (vol.  1,  8th 
ed.  §  20),  defines  and  distinguishes  between 
private  and  public  trusts  or  charities  as  fol- 
lows: "In  private  trusts  the  beneficial  in- 
terest is  vested  absolutely  in  one  or  more 
individuals  who  are,  or  within  a  certain 
time  may  be,  definitely  ascertained,  and  to. 
whoBi,  tiierefore,  collectively,  unless  under 
some  legal  disability,  it  is,  or  within 
the  allowed  limit  will  be,  competent  to  con- 
trol, modify,  or  determine  the  trust.  The 
duration  of  trusts  of  this  kind  cannot  be 
extended  by  the  will  of  the  settlor  beyond 
the  bounds  of  legal  limitations,  vie.,  a  life 
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or  Uvea  in  being,  with  an  ingraftment  of 
twenty-one  years.  A  public  or  charitable 
trust,  on  the  other  Iiapd,  has  for  its  ob- 
jects the  members  of  an  uncertain  cmd  fluc- 
tuating body,  and  the  trust  itself  is  of  a 
permanent  and  indefinite  character,  and  is 
not  oonfined  within  the  limits  prescribed 
to  a  settlement  upon  a  private  trust."  The 
definition  of  and  distinction  between  private 
and  public  trusts  or  charities  here  made  is 
accepted  by  text  writers  and  courts  the 
world  over  as  correct.  In  the  case  at  bar 
the  property  was  conveyed  to  trustees  for 
the  use  of  a  class  of  beneficiaries  indefinite 
and  undetermined.  There  is  no  elemext  of 
private  gain  in  the  grant.  This  makes  It  a 
valid  public  charity. 

The  majority  opinion  concedes  the  bene- 
ficiaries named  in  the  grant  to  be  the  proper 
subjects  of  charity;  it  concedes  education  to 
be  a  proper  charitiU)le  purpose;  concedes  the 
beneficiaries  to  be  indefinite;  concedes  the 
motives  of  the  grantor  to  be  charitable.  But 
it  is  argued,  because  of  the  limitation  of 
beneficiaries  to  the  orphan  children  of  de- 
ceased Odd  Fellows  of  the  state,  the  grant 
is  in  its  nature  a  private,  and  not  a  public, 
charity,  and  that  the  proper  law  ofiicer  of 
the  state  cannot  interfere  to  protect  the 
rights,  of  the  beneficiaries  in  the  property. 
This  reasoning  is  both  illogical  and  un- 
sound. There  is  no  such  thing  in  law  as  a 
private  charity.  There  are  private  trusts. 
There  are  also  public  trusts,  but  private 
trusts  are  not  charities.  Public  trusts  are 
charities.  If  the  trust  here  created  were 
a  private  trust,  the  beneficiaries,  in  their 
own  names  and  their  own  right,  could  come 
into  court  and  olaim  the  property.  But  be- 
ing a  public  trust  or  charity  (that  is,  a 
grant  to  trustees  for  the  benefit  of  an  in- 
definite number  of  orphans,  proper  subjects 
of  charity,  and  for  the  education  and  main- 
tenance of  these  orphans, — a  purely  charitable 
piu-pose),  the  orphans,  because  they  are  un- 
known and  indefinite,  cannot  come  into  court 
in  their  own  niames  and  tiieir  own  right  to 
enforce  their  interest  in  the  property,  or  to 
correct  an  abuse  or  misuse  of  the  property 
by  the  trustees.  But  their  rights  in  the 
property  will  be  protected  by  the  proper 
law  officers  of  the  state,  for  the  very  rea- 
son that  they  are  unknown  and  indefinite 
in  number,  and  will  remain  so  until  selection 
made  by  the  trustees.  Upon  this  proposi- 
tion all  the  authorities  agree.  Mr.  Perry, 
in  his  work  on  Trusts,  i  732,  says:  Thus 
"a  gift  to  trustees  to  educate  six  orphan 
boys,  to  be  selected  and  put  to  school  by 
them,  is  imcertain,  as  the  boys  are  uncer- 
tain until  they  are  selected.  To  say  that 
such  a  trust  should  not  be  executed,  but  that 
the  heir  should  take  the  fund,  because  there 
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is  no  orphan  boy  in  the  world  that  can  com* 
into  court  and  claim  the  bequest,  would  be 
to  subvert  the  foundation  of  all  public  char- 
ity. In  all  such  cases  the  heir  or  other  per- 
son interested  may  bring  his  bill  to  test  the 
legality  of  the  charity,  or  the  trustees  may 
bring  their  oill  for  instruction,  or  the  at- 
torney general  may  bring  a  bill  or  informa- 
tion to  establish  the  trust;  and  the  court  on 
such  biUs  can  pass  upon  the  validity  of  the 
bequest  as  a  charitable  use.  If,  after  the 
charity  is  established  and  is  in  process  of 
administration,  there  is  any  abuse  of  the 
trust  or  misemployment  of  the  funds,  and 
there  are  no  individuals  having  the  right  to 
come  into  court  and  maintain  a  bill,  the  at- 
torney general,  representing  the  sovereign 
power  and  the  general  public,  may  bring  the 
subject  before  the  court  by  bill  or  informa- 
tion, and  obtain  perfect  redress  for  all 
abuses."  Burrill  v.  Boardman,  43  N.  Y.  264, 
3  Am.  Kep.  694;  Atty.  Gen.  v.  Garrison,  101 
Mass.  223;  Lewin,  Tr.  SS  66&-674;  Parker 
V.  May,  6  Gush.  S41.  In  People  ex  reL  EI- 
lert  r.  Cogswell,  113  CSal.  129,  36  LAJL  269, 
45  Pac.  270,  it  is  held:  "It  is  not  only  the 
right,  but  also  the  duty,  of  th«  attorney 
general,  to  institute  an  action  in  the  nam« 
of  the  state  to  enforce  public  diarities  or 
trusts,  or  to  remedy  abuses  in  their  man- 
agement." In  the  opinion  it  is  said: 
"The  state,  as  parent  patritg,  superintend* 
the  management  of  all  pubUc  charities  or 
trusts,  and  in  these  matters  acts  through 
her  attorney  generaL  Generally  speaking, 
such  an  action  will  not  be  entertained  at  all 
unless  the  attorney  general  is  a  party  to  it. 
Sueh  was  the  rule  at  common  law,  and  it 
has  not  been  changed  in  this  state.  Even  in 
those  states,  such  as  Massachusetts,  where, 
by  special  statute,  the  attorney  general  is 
instructed  to  prosecute  such  actions,  it  is 
declared  that  the  statute  does  not  narrow 
or  diminish  in  this  regard  the  oommon-law 
powers  incident  to  the  office.  Parker  ▼. 
May,  5  Gush.  336.  The  principle  and  mie 
are  iba»  succinctly  stated  in  Atby.  Ota.  y. 
Compton,  1  Younge  &  C.  Ch.  Gas.  «17: 
Where  property  affected  by  a  trust  for  pub- 
lic purposes  is  in  the  hands  of  those  who 
hold  it  devoted  to  that  trust,  it  is  the  privi- 
lege of  the  public  that  the  Crown,  should 
be  entitled  to  intervene  by  its  officers  for 
the  purpose  of  asserting  on  behalf  of  the 
public  generally  the  public  interest  and  tlie 
public  right,  which  probably  no  individnal 
could  be  found  effeftually  to  assert,  even  if 
the  interest  were  such  as  to  allow  it.  2 
Kent,  Com.  10th  ed.  360;  Lewin,  Tr.  |  666; 
1  Dan.  Oh.  Pr.  §  13;  Perry,  Tr.  t  732." 

I  snbmit,  the  deed  is  good,  the  dedaiim 
bod;  nor  is  this  all.    Section  669,  Code  GiT. 

Proc.  provides:     "In  easw  dedded  by  th* 
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supreme  court,  when  the  facts  are  agreed  to 
by  the  parties,  or  found  by  the  court  below 
or  a  referee,  and  when  it  does  not  appear 
by  exception  or  otherwise  that  such  find- 
ings are  against  the  evidence  in  the  case, 
the  supreme  court  shall  send  a  mandate  to 
the  court  below,  directing  it  to  render  such 
judgment  in  the  premises  as  it  should  have 
rendered  on  the  facts  agreed  to  or  found  in 
the  case."  In  the  court  below,  judgment  was 
entered  in  favor  of  the  defendants.  The 
case  was  tried  by  the  court  without  the  in- 
tervention of  a  jury.  No  special  findings 
were  made  or  requested.  The  case  was  not 
tri«d  upon  an  agreed  statement  of  facts. 
The  trial  court  found  there  was  no  fraud 
practised  in  the  making  of  the  deed  in  ques- 
tion, yet  this  court  cuts  off  all  further  de- 
fense which  may  be  made  by  the  trustees, 
and  directs  judgment  in  favor  of  plaintiffs. 
From  what  source  does  this  court  derive  the 
power  to  so  order  t  It  is  neither  authorized 
by  law,  nor  sanctioned  by  precedent.  Why 
the  haste?  It  might  be  developed  upon  an- 
other trial  that  plaintiffs  have  no  standing 
in  court  to  urge  the  invalidity  of  the  con- 
veyance attacked.  They  must  first  prove 
their  right  to  the  property  before  the  trus- 
tees are  called  upon  to  defend.  In  the  case 
of  Stout  T.  Coates,  35  Kan.  382,  11  Pao.  161, 
Chief  Justice  Horton  says:  "As  the  facts 
in  these  oases  have  not  been  agreed  to  by  the 
parties,  and  as  owtain  findings  of  fact  of 
the  trial  court  are  against  the  evidence,  we 
cannot  direct  judgment  to  be  entered  in 
the  premises." 

After  a  thorough  examination  of  many  of 
the  multitude  of  decisions  and  precedents 
governing  this  case,  it  is  to  my  mind  in- 
comprehensible and  inexplicable  why  this 
most  noble  gift  to  a  worthy  charity  has 
been  stricken  down  in  the  house  of  its 
friends.  The  reasons  given  for  so  doing 
neither  convince  the  mind,  nor  excuse  the 
act.  We  had  a  wealth  of  learning  to  guide 
our  footsteps.  The  mistake  made  is  irre- 
trievable. Men  of  large  wealth  and  benevo- 
lent minds  will  in  future  shun  the  state  as 
they  would  a  pestilence.  No  self-respecting 
court,  unices  compelled  thereto  by  law,  will 
follow  the  decision  made.  No  lawyer  will 
cite  it,  imless  in  support  of  a  doubtful  or 
desperate  case.  Its  end  accomplished,  it 
should  retire  to  the  oblivion  to  which  it  be- 
longs. The  orphans,  in  their  poverty  and 
their  rags,  will  say  of  it,  "Anathema,  Ma- 
ranatha." 

Burch,  J.:     I  approve  the  views  of  the 
law  relating  to  gifts  for  charitable  purposes 
as  announced  in  the  foregoing   dissenting 
opinion. 
SL.R.A.(N.S.) 


UNITED   STATES   CIRCUIT  COURT   OP 
•  APPEALS*  SEVENTH  CIRCUIT. 

INDIANAPOLIS  TRACTTON  &  TERMINAL 

COMPANY 

▼. 

LAWSON,  Admr.,  etc.,  <^  Ada  11  Lawson, 

Deceased. 

(—  a  a  A,  — ,  143  Fed.  834.) 

Carrier — ^free  passenger — ^liability. 

1.  A  street  car  company  which  under- 
takes to  give  a  convention  of  women  dele- 
gates visiting  the  <aty  a  free  ride  over  its 
lines  by  the  use  of  its  can  under  the  con- 
trol of  its  servants  is  bound  to  use  at  least 
ordinary  care,  and  is  liable  for  injuries  re- 
sulting to  them  from  its  failure  to  do  so. 
Pleading— variance — error. 

2.  Permitting  a  recovery  against  a 
street  car  company  as  a  private  carrier 
when  its  liability  as  a  common  carrier  is 
asserted  in  the  complaint  is  not  error  where 
defendant  was  not  misled  thereby. 

(February  6,  190e.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana  to 
review  a  judgment  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  for 
negligent  injuries  to  his  intestate.  Affirmed. 

Statement  by  Sanborn,  District  Judge: 
Action  at  law  to  recover  damages  for  per- 
sonal injury   to  the  ward,  Ada  M.  Law- 
son. 

It  appears  that  on  May  14,  1903,  the  or- 
der of  Royal  Neighbors,  an  auxiliary  to  the 
Modem  Woodmen,  and  composed  of  women, 
was  holding  a  national  convention  in  the 
city  of  Indianapolis,  the  ward  of  the  defend- 
ant in  error  being  in  att«idance.  Some 
time  prior  to  the  convention  a  committee  of 


Case  Note.  —  Degree  of  care  owed  to  free 
passenger  in  absence  of  btipulation  upon 
the  subject: The  obligation  of  a  car- 
rier and  the  degree  of  care  which  it  owes  to 
a  person  riding  on  a  free  pass,  without  any 
special  exemption  or  assumption-of-risk  con- 
tract, are  precisely  the  same  as  those  which 
it  owes  to  paying  passengers.  Re  California 
Nav.  &  Improv.  Co.  110  Fed.  670;  State  use 
of  Abell  V.  Western  Maryland  R.  Co.  63  Md. 
433;  Young  v.  Missouri  P.  R.  Co.  93  Mo. 
App.  267. 

And  this  i»  also  the  rule  where,  without 
a  pass,  he  is  riding  gratuitously  upon  the 
invitation,  or  implied  invitation,  of  the  car- 
rier. Waterbury  v.  New  Vork  C.  &  H.  R. 
R.  Co.  21  BUtchf.  314,  17  Fed.  671;  Benner 
Livery  &  Undertaking  Co.  v.  Busson,  68 
111.  App.  17;  Cleveland,  C.  C.  *  St.  L.  R.  Co. 
V.  Ketcham,  133  Ind.  346,  19  1.SLA..  339,  36 
Am.  St.  Rep.  660,  33  N.  B.  116;  Todd  v. 
Old  Colony  &  F.  River  R.  Co.  3  Allen,  18,  80 

I  Am.  Dec.  49;   Lemon  v.  Cbanslor,  68  Mo. 
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the  society  solicited  a  donation  from  the 
plaintiff  in  error.  The  committee  was,  in- 
formed tliat  the  company  could  not  make  a 
donation,  but  would  arrange  for  three  of 
its  street  cars  to  be  placed  at  the  disposal 
of  the  committee  for  the  entertainment  of 
their  guests  by  trolley  ride.  The  committee 
thereupon  caused  an  invitation  to  be 
issued  to  the  assembled  delegates,  and  a 
large  number  of  the  delegates  availed  them- 
selves of  the  invitation,  and  boarded 
tSie  cars  for  the  purpose  of  an  ex- 
cursion through  the  principal  parts  of  the 
city.  During  the  progress  of  the  ride  a  col- 
lision occurred  between  two  of  the  cars,  in 
which  Mrs.  Lawson  was  injured.  It  further 
appears  that  the  three  cars  were  in  charge 
of  the  regular  conductors  and  motormen 
employed  by  the  company,  and  the  jury 
found  that  the  company,  and  not  tlie  dele- 
gates being  carried  on  the  cars,  was  in  con- 
trol of  these  conductors  and  motormen.  De- 
fendant in  error  recovered  a  verdict  for 
$8,000,  npon  which  judgment  was  entered 
June  17,  IQOS,  and  to  review  such  judgment 
this  writ  of  error  is  brought. 

At  the  beginning  of  the  argument  de- 
fendant in  error,  by  petition,  suggested  the 
death  of  his  ward,  Mrs.  Lawson,  after  judg- 
ment and  writ  of  error,  and  .that  he  had 
been  duly  appointed  administrator  of  her  es- 
tate; and  asked  to  be  substituted  in  his  ca- 
pacity as  such  administrator  for  himself  in 
his  capacity  as  guardian.  Hia  motion  was 
granted  by  the  court 

Argued  before  Qrosseup  and  Kohlsaat, 
Circuit  Judges,  and  Sanborn,  District  Judge. 

Mr.  William  H.  Latta  for  plaintiff  in  er- 
ror. 

Mr.  Percy  D.  Godfrey  for  defendant  in 
error. 


Sanborn,  District  Jndge,  delivered  the 
opinion  of  the  court: 

The  court  submitted  to  the  jury  the  ques- 
tion whether  the  company,  or  the  excursion- 
ists, were  in  control  of  the  cars  which  col- 
lided, by  whom  they  were  run  and  opci'ated, 
and  who  had  control  of  the  conductors  and 
motormen.  The  jury  was  also  instructed, 
as  a  matter  of  law,  that  the  company,  hav- 
ing done  something  it  was  not  obliged  to 
do  as  a  common  carrier  of  passengers,  and 
having  made  a  particular  arrangement,  as 
to  the  carriage,  thereby  came  into  the  rela- 
tion of  a  private  carrier  to  Mrs.  Lawson  aa 
a  passenger,  if  the  jury  should  find  that  the 
company  was  in  control  of  the  cars  and  con- 
ductors and  motormen;  that  the  company 
was  required  to  use  that  degree  of  care  that 
men  of  ordinary  prudence  use  under  Ulce 
circumstances,  and  was  liable  for  a  failure 
therein;  and  that  the  burden  of  proof,  on 
all  the  issues,  was  upon  defendant  in  error, 
and  not  upon  the  company.  The  question 
of  proximate  cause  was  also  fully  submit- 
ted. 

A  large  number  of  errors  were  assigned, 
two  of  which  were  pressed  on  the  argument, 
to  the  effect  that,  as  the  company  was  not 
a  common  carrier  as  to  Mrs.  Lawson,  but  on- 
ly a  private  carrier,  and  as  the  service  was 
gratuitously  undertaken,  it  was  liable  only 
for  gross  negligence.  Also  that,  the  com- 
plaint having  counted  on  the  relation  of 
common  carrier  and  passenger,  defendant  in 
error  could  not  recover,  on  the  theory  that 
the  company  was  a  private  carrier,  liable 
only  for  ordinary  neglect,  instead  of  a  com- 
mon carrier,  chargeable  with  the  highest 
degree  of  care;  and  that  there  was  a  fatal 
variance  between  pleading  and  proof.  It  ie 
insisted  on  the  part  of  the  company  that 
the  parties  never  came  into  any  legal  rela- 
tion.   It  is  said  a  donation  was  requested. 


840,  30  Am.  Rep.  799;  Buck  v.  People's 
Street  R.  Electric  Light  &  P.  Co.  46  Mo. 
App.  555;  Dorsey  v.  Atchison,  T.  &  S.  F.  R. 
Co.  83  Mo.  App.  628;  McNeill  v.  Durham  & 
a  R.  Co.  136  N.  C  682,  67  L.R.A.  227,  47 
6.  E.  765. 

In  Bryant  v.  Chicago,  St.  P.  M.  &  O.  R. 
Co.  4  C.  C.  A.  146,  12  U.  S.  App.  US,  63 
Fed.  997,  it  was  held  that  where  the  carrier 
undertook  to  run  a  free  train  to  carry  per- 
sons to  a  meeting  without  payment  of  fare 
it  was  bound  to  exercise  due  care  in  per- 
forming the  obligation  thus  voluntarily  as- 
sumed. 

In  Kansas  City,  Ft.  S.  ft  M.  R.  Co.  v. 
Berry,  63  Kan.  112,  42  Am.  St.  Rep.  278,  36 
Pac.  63,  it  was  held  that  the  same  measure 
of  extreme  care  which  a  railroad  company 
is  bound  to  exercise  in  favor  of  passengers 
transported  for  hire  is  not  due  to  one  who 
rides  on  its  train  by  the  permission  and  con- 
sent of  a  conductor  without  the  payment 
6UtLA.llf.B.l 


of  any  compensation  to  the  company  for  its 
services;  but  in  such  case  it  is  liable  only 
for  ordinary  negligence. 

In  Nolton  v.  Western  R.  Corp.  16  N.  T. 
444,  69  Am.  Dec.  623,  where  plain'  iff  became 
a  free  passenger  by  consent  of  the  defend- 
ant, it  was  said  that  there  could  be  no  ma- 
terial difference  between  a  gratuitous  under- 
taking to  transport  property  and  a  similar 
undertaking  to  transport  a  person;  and  in 
such  cases  the  carrier  would  be  liable  only 
for  gross  negligence. 

This  note  covers  eases  only  where  the 
injured  passenger  was  rightfully  on  a  oom- 
mon  carrier's  conveyance  designed  for  the 
transportation  of  passengers  under  a  valid 
pcus  or  authorized  invitation  or  pennisaiOB 
to  ride,  and  does  not  extend  to  cases  where 
he  was  on  the  conveyance  without  any  invi- 
tation or  under  an  unauthorized  invitation, 
or  was  fraudulently  riding  on  a  pass  istuied 
to  another.  Dig  t  zed  by  LiOOg  IC 


19M. 


INDIAKAPOLIS  TRACTION  &  T.  CO.  v.  LAWSON. 


723 


and  «  street-car  ride  offered  and  accepted; 
a  pure  gratuity,  without  consideration  of 
any  kind.  This,  it  is  said,  remoyes  the  case 
from  that  large  class  into  which  considera- 
tions of  public  policy  enter,  since  by  their 
conduct  the  parties  have  voluntarily  sep- 
arated themselves  from  the  great  class  of 
carriers  and  passengers  for  hire,  and  no  con- 
siderations of  public  policy  in  any  way  af- 
fect the  contract  made,  or  the  legal  effect 
of  the  acts  of  the  parties;  that  in  all  pri- 
vate aiffairs  no  one  is  bound  beyond  vol- 
untary obligations  expressed  or  implied  by 
the  contract;  and  the  only  thing  the  com- 
pany agreed  to  do  was  to  deliver  the  ears 
to  the  delegates,  and  surrender  to  them  their 
control.  Having  done  this,  it  fully  complied 
with  every  obligation  assumed  by  it,  and 
beyond  this  it  cannot  be  held. 

The  position  taken  by  counsel  for  plaintiff 
in  error  is  seriously  impaired  by  the  finding 
of  the  jury  that  the  company  actually  did 
run  and  operate  the  cars,  through  its  serv- 
ants; and  that  the  delegates  did  not  con- 
trol those  servants,  nor  manage  the  cars. 
Such  position  is  further  opposed  by  the  con- 
sideration that,  even  in  a  private,  gratu- 
itous mandate,  or  bailment  of  services,  the 
bailor  is  obliged  to  use  such  skill  as  he  pos- 
sesses, and  which  is  consistent  with  the 
situation,  the  service  undertaken,  and  his 
profession,  business,  habits,  ttnd  position; 
end  that  a  failure  to  bestow  this  degree  of 
care  will  constitute  actionable  negligence. 
Shiells  V.  Blackbume,  1  H.  Bl.  168;  Con- 
ner V.  Winton,  8  Ind.  SIS,  65  Am.  Dec.  761; 
Wilson  V.  Brett,  11  Mees.  &  W.  113;  Marin- 
er V.  Smith,  6  Heisk.  208;  Preston  v.  Prath- 
er,  137  U.  S.  609,  34  L.  ed.  790,  U  Sup.  Ct. 
Rep.  162;  Gray  v.  Merriam,  148  111.  179,  32 
L.R.A.  773,  39  Am.  St.  Rep.  172,  35  N.  E. 
813.  And  finally,  it  is  also  well  settled  that 
a  passenger  carried  free  is  still  a  passenger, 
as  fully  as  if  he  pays  fare.  Philadelphia  & 
R.  R.  Co.  V.  Derby,  14  How.  468,  14  L.  ed. 
602;  The  New  World  v.  King,  16  How.  469, 
14  L.  ed.  1019;  Keep  v.  Indianapolis  &  St. 
L.  R.  Co.  3  McCrary,  208,  9  Fed.  625.  The 
basis  of  this  rule  is,  that,  where  a  carrier, 
common  or  otherwise,  undertakes  to  carry 
persons  by  an  irresistible  and  highly  dan- 
gerous agency,  public  policy  and  safety  re- 
quire that  it  should  be  held  to  the  greatest 
possible  care  and  diligence.  Whether  the 
consideration  for  the  transportation  be  pe- 
cuniary or  otherwise,  the  personal  safety  of 
passengers  should  not  be  left  to  the  sport  of 
chance  or  the  negligence  of  careless  agents. 
Any  negligence  in  such  cases  may  well  de- 
serve the  epithet  of  "gross."  Mr.  Justice 
Grier,  in  Philadelphia  &  R.  R.  Co.  v.  Derby, 
mpra.  In  these  three  respects  the  ease  dif- 
fers, and  differs  radically,  from  th«  «ne 
fitated  bv  counsel  for  the  company. 
fIiJLA.'(N.S.) 


What  was  the  understanding  between  the 
parties,  in  view  of  the  verdUctT  It  was 
agreed  or  understood  that  the  company 
would  give  the  delegates  a  free  street -car 
ride.  This  implied  that  it  would  furnish 
safe  and  suitable  track,  cars,  and  appli- 
ances, the  necessary  power,  and  to  apply 
that  power  skilled  employees,  who  should 
be  under  the  control  of  the  company.  All 
the  excursionists  did,  or  could  do,  was  to  di- 
rect when  to  go  and  where  to  go;  the  very 
important  how  to  go  was  necessarily  left 
to  the  motormen  and  conductors.  All  the 
skill  and  experience  were  with  the  company, 
all  the  inexperience  with  the  excursionists. 
Is  it  possible  that  it  could  be  consid- 
ered lawful  or  proper  for  a  carrier 
to  be  permitted  to  turn  over  the  con- 
trol of  irresistible  power  on  a  public  track, 
in  crowded  thoroughfares,  to  a  company  of 
women,  and  be  responsible  only  for  the  reck- 
less or  grossly  negligent  use  of  such  power 
by  its  own  skilled  servants?  It  is  impos- 
sible to  consider  the  case  apart  from  con- 
siderations of  public  policy.  The  company 
was  charged  with  the  custody  and  care  of 
human  lives  in  a  service  voluntarily  as- 
sumed, and  it  is  of  no  importance  whether 
it  was  in  the  technical  relation  of  common 
carrier  or  not.  Keep  v.  Indianapolis  &  St. 
L.  R.  Co.  tupra,  and  note  by  Mr.  Thomp- 
son. The  trial  court  held,  as  matter  of  law, 
that  the  company  was  not  a  common  carrier 
as  to  Mrs.  Lawson,  was  liable  only  for.  a 
want  of  ordinary  care,  and  that  the  bur- 
den of  proof  to  show  negligence  was  on  the 
defendant  in  error,  plaintiff  below.  That 
this  was  a  position  sufficiently  liberal  to 
th«  railway  company  already  appears,  and 
is  also  justified  by  the  following  considera- 
tions. 

A  public,  common  carrier  of  passengers  is 
distinguished  from  private  carriers  by  the 
franchises  conferred  upon  it,  and  the  obli- 
gations, restrictions,  and  liabilities  with 
which  it  is  charged,  all  fiowing  from  consid- 
erations of  public  policy.  It  must  carry  all 
alike,  and,  for  a  reasonable  compensation, 
furnish  reasonable  accommodations;  must 
continuously  operate  its  line,  and  submit  to 
reasonable  regulation.  It  has  the  franchise 
of  taking  tolls,  and,  if  a  street  railway  cor- 
poration, the  franchise  of  laying  tracks  in 
the  streets,  of  stringing  wires  and  setting 
poles,  and  the  right  of  way  over  all  private 
means  of  transportation.  Owing  these  pub- 
lic duties,  possessing  these  public  franchises, 
and  having  the  burden  of  caring  for  innu- 
merable human  lives,  it  is  justly  held  to  th« 
highest  degree  of  care  and  skill.  Hollister 
V.  Nowlen,  19  Wend.  234,  32  Am.  Dec  456; 
Simmons  v.  Oregon  R.  Co.  41  Or.  161,  69 
Pac.  440,  1022:  Kenney  v.  New  York  C.  ft 
H.  R.  R.  Co.  126  N.  Y.  422,  26  N.  B.  626; 
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The  New  Worid  v.  King,  16  How.  474,  14 
L.  ed.  1021;  Indianapolis  &  St.  L.  R.  Co.  ▼. 
Horet,  93  U.  S.  296,  23  L.  ed.  898.  This  bur- 
den the  company  was  bearing,  and  these 
public  franchises  it  was  employing,  in  carry- 
ing these  delegates  on  this  free  ride.  A  pas- 
senger is  one  who  undertakes,  with  the  car- 
rier's consent,  to  travel  in  the  carriage  of 
the  latter,  otherwise  than  in  its  serrice. 
Higley  v.  Qilmer,  3  Mont.  90,  36  Am.  Rep. 
460.  It  ia  the  existence  of  a  contract  of 
carriage,  express  or  implied,  which  distin- 
guishes a  passenger  from  an  employee,  a  li- 
censee, an  invited  person  attending  on  a 
passenger,  and  a  trespasser.  6  Am.  &  Eng. 
Enc.  Iiaw,  2d  ed.  pp.  484,  486.  Persons  on 
trains  who  are  present  as  friends  or  attend- 
ants of  travelers  are  not  passengers,  and 
as  to  them  the  carrier  owes  only  the  duty 
of  ordinary  care.  5  Am.  &  Eng.  Enc.  Law, 
p.  618;  Fetter,  Carr.  Pass.  $  237. 

In  view  of  these  characteristics  of  com- 
mon carrier  and  passenger,  what  was  the 
*  relation  of  the  parties?  The  carrier  en- 
gaged in  the  public  service,  deriving  most, 
if  not  all,  of  its  rights  and  privileges  from 
the  state  or  municipality,  and  charged  with 
many  duties  imposed  by  public  policy,  gra- 
tuitously turns  over  the  lue  ot  its  facili- 
ties, its  track,  cars,  power,  and  servants,  to 
a  company  of  women,  who  unhesitatingly 
place  themselves  in  its  charge,  relying  on 
its  skill  and  experience  as  a  public  carrier 
of  passengers.  Charged  with  the  care  of 
these  precious  lives,  how  can  it  be  heard  to 
urge  that  it  lays  down  all  the  responsibili- 
ties incident  to  its  important  public  posi- 
tion, and  becomes  like  a  private  person  do- 
ing a  favor  ?  Especially  when  its  public  and 
responsible  position  was  the  sole  inducement 
to  the  so-called  "private  arrangement."  At 
the  very  least,  the  company  was  responsible 
for  ordinary  diligence,  and  liable  for  any 
want  of  ordinary  care.  The  charge  was  suf- 
ficiently liberal  to  it;  and  we  find  no  error 
in  this  respect. 

It  is  further  insisted  by  plaintiff  in  error 
that,  as  the  complaint  charges  the  company 
with  liability  as  a  common  carrier  of  pas- 
sengers, and  negligence  in  that  relation 
causing  injury  to  Mrs.  Lawson  as  a  passen- 
ger, there  was  a  fatal  variance  between 
pleading  and  proof.  The  trial  court  held 
that  the  relation  was  that  of  private  carrier 
and  passenger;  that  the  company  was  not 
charged  with  the  liability  of  common  car- 
rier, but  for  a  want  of  ordinary  care  only; 
and  that  the  burden  of  proof  was  on  the 
defendant  in  error  on  all  the  issues  of  the 
case.  This  is  assigned  as  error,  on  the  ground 
that,  under  the  pleadings,  the  company  could 
be  held  liable  only  upon  the  theory  of  a 
violation  of  its  duty  as  a  common  carrier, 
and  not  as  a  private  carrier;  that  the  com- 
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pany  was  only  called  on  to  defend  as  to 
the  theory  alleged  in  the  complaint;  that, 
while  a  common  carrier  is  required  to  use 
the  hij^est  degree  of  diligence,  a  privat« 
carrier  gratuitously  is  a  mere  manda- 
tary, liable  only  for  gross  negUgenoe; 
and  that  all  tike  evidence  offered  was 
admissible  because,  if  it  had  been  supported 
by  other  evidence  showing  that  the  com- 
pany was  actually  operating  the  cars,  and 
had  agreed  in  its  public  capacity  to  carry 
Mrs.  Lawson,  this  would  have  tended  to 
support  the  case  nv»ia  oy  the  complaint. 

From  what  has  been  already  said,  it  ia 
apparent  that  no  mistake  was  made  in 
pleading.  In  any  event  defendant  was  not 
injured  nor  misled.  We  adopt  the  opinion 
of  the  trial  court  on  the  motion  for  a  new 
trial,  as  follows:  The  complaint  stated  a 
cause  of  action.  The  proofs  established  a 
cause  of  action.  The  defendant,  claiming 
that  there  was  a  variance  between  the  case 
stated  in  the  complaint  and  that  establislied 
by  the  evidence,  presented  instructions  which 
would  take  the  case  from  the  jury.  Section 
394  at  the  Indiana  Code  (Bums's  Anno. 
Stat.  1901)  provides  that  no  variance  be- 
tween the  complaint  and  the  evidence  shall 
be  deemed  material  unless  the  defendant  is 
actually  misled  to  his  prejudice  in  maintain- 
ing his  defense.  The  same  section  requires 
the  defendant  to  call  the  court's  attention 
to  such  fact,  "and  thereupon  the  court  may 
order  the  pleadings  to  be  amended  on  sudi 
terms  as  may  be  just."  A  similar  provi- 
sion of  the  Wisconsin  Code  was  considered 
by  the  conrt  of  appeals  of  this  circuit  in 
Walsh  V.  Colclough,  6  G  C.  A.  114,  9  U.  a 
App.  637,  66  Fed.  778.  See  also  Tremains 
V.  Hitchcock,  23  Wall,  on  page  627,  23  L. 
ed.  on  page  98,  and  Oraffam  v.  Burgess,  117 
U.  S.  on  page  194,  20  L.  ed.  on  page  843,  6 
Sup.  Ct.  Rep.  686.  The  better  considered 
Indiana  cases  are  to  the  same  effect.  Louis- 
ville &  N.  R.  Co.  V.  HoUerbach,  105  Ind. 
137,  6  N.  E.  28,  and  Reddick  v.  Keesling,  120 
Ind.  128,  28  N.  E.  316. 

Section  399  of  the  Indiana  Code  author- 
izes the  court,  at  any  time,  in  its  discretion, 
to  direct  any  material  allegation  to  be  in- 
serted, struck  out,  or  modified,  to  conform 
the  pleadings  to  the  facts  proved,  when  the 
amendments  do  not  substantially  change  the 
claim.  So,  even  if  it  were  conceded  to  be 
error  for  the  court  to  construe  the  com- 
plaint as  was  done  in  the  court's  instruc- 
tions, the  error  would  be  harmless,  because 
such  action  of  the  court  would  amount  t6 
no  more  thtm  if  the  court  had  directed  tha 
complaint  to  be  amended  to  conform  to  the 
proofs. 

This  was  the  second  trial  of  the  easa. 
The  defendant  failed  to  object  to  the  plain- 
tiff's evidence  on  the  ground  that  the 
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being  establislied  by  the  proofs  was  at  rari- 
ance  with  the  case  pleaded,  made  no  motion 
at  the  conclusion  of  the  plaintiffs  eridence, 
and  at  no  time  made  any  claim  of  surprise 
or  prejudice,  or  that  it  was  misled  to  its  in- 
jury in  maintaining  its  defense.  The  gen- 
eral nature  of  the  plaintiff's  claim  was  that 
his  ward,  at  a  named  time  and  place,  while 
lawfully  on  one  of  the  defendant's  cars,  was 
injured  through  the  negligence  of  the  de- 
fendant's servants.  There  can  be  no  ques- 
tion but  that  the  present  judgment  is  a 
complete  bar  to  any  further  action  on  ac- 
count of  that  injury. 

The  judgment  of  the  Circuit  Court  is  af- 
flrmed. 


IOWA  SUPREME  COUBT. 

W.  D.  BROWN 

W.  P.  JENNETT,  Appt.' 

(—  Iowa,  — ,  106  N.  W.  747.) 

Coatraet — consideration. 

1.  The  relmse  by  a  broker  of  tk«  obli- 
gation of  the  vendor  for  commissions  for  se- 
curing a  purchaser  is  a  sufficient  considera- 
tion to  uphold  a  contract  by  the  purchaser 
to  pay  him  their  amount  upon  being  re- 
leased from  his  contract. 

Same — Sunday  contract— releaie  of  obliga- 
tion. 

2.  The  release  of  one's  obligation  upon 
a  contract  to  purchase  real  estate,  which  he 
claims  to  be  void  because  made  on  Sun- 
day, is  a  aufBcient  consideration  for  his 
promise  to  pay  the  brolcer's  commisaioBa. 


(April  4,  1906.) 


A  PPEAL  by  defendant  from  a  judgment  of 
^  the  District  Court  for  Sac  County  in 
plaintiff's  favor  in  an  action  brought  to 
enforce  a  contract  to  pay  broker's  commis- 
sions.   Affirmed. 

Statement  by  McClaia,  Ch.  J.: 
Action  on  an  oral  promise  of  defendant  to 
pay  to  the  Arm  of  H.  L.  Craven  &  Com- 
pany the  sum  of  $150,  of  which  obligation 
plaintiff  is  the  assignee.  Defendant  pleaded 
want  of  consideration.  On  a  trial  to  the 
court,  judgment  was  rendered  for  plaintiff, 
from  which  defendant  appeals. 

Mr.  Charles  D.  Goldsmith,  for  appellant: 

A  compromise  of  a  claim  is  not  a  sufficient 
consideration  to  sustain  a  promise  or  a  new 
contract  to  pay,  when  such  a  claim  is  not 
sustainable  in  law  or  equity,  or  at  least  is 
doubtful  in  some  respect. 

Sullivan  v.  Collins,  18  Iowa,  228;  Tucker 
V.  Ronk,  43  Iowa,  80;  Peterson  v.  Breitag, 
88  Iowa,  418,  66  N.  W.  86. 

The  law  will  leave  parties  where  it  finds 
them  when  they  have  made  a  contract  on 
Sunday. 

Pike  V.  King,  16  Iowa,  49;  Smith  v.  Bean, 
15  N.  H.  677;  Kinney  v.  McDermot,  66  Iowa, 
674,  39  Am.  Rep.  191,  8  N.  W.  666. 

Messrs.  Tait  &  Jackson,  for  appellee: 

The  agents  were  entitled  to  their  commis- 
sion. 

Boland  ▼.  Kistle,  92  Iowa,  369,  60  N. 
W.  632. 

The  disadvantage  and  harm  resulting  to 
H.  li.  Craven  &  Company  are  a  sufficient 
consideration  to  support  the  promise  of  de- 
fendant. 

Harlan  v.  Harlan,  102  Iowa,  701,  72  N. 


Cas«  Note.  —  Cancelation  of  invalid  con- 
tract as  consideration  for  a  promise: 

No  cases  have  been  found  directly  in  point 
on  this  question.  The  facts  involved  in 
Bbowit  ▼.  Jenmett  show  the  case  to  be 
dosely  analogous  to  those  dealing  with  the 
subject  of  the  compromise  or  settlement  of 
a  disputed  claim  as  a  consideration  to  sup- 
port an  agreement. 

It  is  t^  general  rule  that  a  bona  fide 
agreement  made  in  compromise  or  settle- 
ment of  a  disputed  claim  is  supported  by 
a  good  consideration,  although  it  may  be 
doubtful  whether  the  claim  is  well  founded. 
Oiekey  t.  Jackson  (Or.)  84  Pac.  701;  Mel- 
oher  V.  Insurance  Co.  97  Me.  612,  66  Atl. 
411;  Pitkin  v.  Noyes,  48  N.  H.  294,  2  Am. 
Rep.  218,  97  Am.  Dec.  615;  Lee  v.  Swilling, 
68  Ark.  82,  66  S.  W.  447;  McKinley  v.  Wat- 
kins,  13  111.  143;  Daly  v.  Buek  Tunnel  R. 
Co.  64  a  C.  A.  87,  129  Fed.  613. 

So,  a  noto  given  in  settlement  of  a  bona 
flde  claim,  with  color  of  right,  is  supported 
by  a  consideration,  although,  in  fact,  there 
ia  no  such  right,  so  long  as  the  person  as- 
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serting  it  acted  in  good  faith  and  did  not 
actually  know  that  no  claim  existed.  Gates 
V.  Shutts,  7  Mich.  127. 

An  inatruction  in  an  action  on  a  compro- 
mise agreement,  that,  "if  the  plaintiff  had 
no  legal  claim  against  the  defendant  at  the 
time  of  the  alleged  agreement  and  compro- 
mise, it  will  be  what  is  called  in  law  a 
naked  compromise,  and  void,"  was  held  to 
b^  erroneous,  in  Bemeni,  v.  May,  135  Ind. 
664,  34  N.  E.  327,  35  N.  E.  387,  as  making 
the  compromise  agreement  depend  entirely 
upon  the  validity  of  the  claim. 

And  in  an  action  on  a  promissory  note 
given  in  settlement  for  personal  injuries 
caused  by  the  explosion  of  powder  which 
had  been  mixed  with  tobacco,  the  court 
properly  instructed  the  jury  that,  if  they 
believed  from  the  evidence  that  the  plaintiff 
in  good  faitli  supposed  he  had  a  cause  of  ac- 
tion against  the  defendant  on  account  of  per- 
sonal injuries  which  he  believed  resulted  from 
the  conduct  of  the  defendant,  and  thereupon 
threatened  to  sue  the  defendant  on  account 
thereof,  and   thereupon   the   differenos   be- 
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W.  286;  Handrahan  v.  O'Regan,  45  Iowa, 
298:  Blake  v.  Blake,  7  Iowa,  46;  1  Parsons, 
Contr.  451. 

McCIain,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

There  was  evidence  to  justify  a  finding  by 
the  court  that  the  firm  of  H.  L.  Craven  A 
Company  had  a  claim  against  one  Solid  for 
$150,  as  commission  for  furnishing  to  Solid 
the  defendant  as  purchaser,  ready,  willing, 
and  able  to  buy  the  land  of  Solid,  for  which 
the  firm  were  agents;  and  that  the  only  rea- 
son for  failure  to  make  an  enforceable  con- 
tract between  Solid  and  defendant  was,  the 
written  contract  entered  into  between  them 
was  executed  on  Sunday;  and  that,  after 
defendant  had  refused  to  carry  out  his  con- 
tract on  this  ground,  the  plaintiff,  who  was 
a  member  of  the  firm  and  was 
also  acting  for  Solid  in  securing  a  .settle- 
ment of  the  controversy  between  Solid  and 
defendant  as  to  whether  the  contract  was 
valid,  entered  into  an  agreement  .with  de- 
fendant by  which  defendant  undertook  to 
pay  to  the  firm  the  amount  of  the  commis- 
sion claimed  to  be  due  them  from  Solid; 
and,  further,  that  it  was  a  part  of  the  agree- 
ment between  defendant  and  Brown,  acting 
as  agent  for  Solid,  that  the  written  contract 
for  the  purchase  by  defendant  of  the  land 
which  was  in  the  possession  of  Solid  be  can- 
celed by  mutual  agreement.  The  evidence 
also  tended  to  show  that,  in  pursuance  of 


this  arrangement  between  defendant  and 
plaintiff,  acting  as  a  member  of  this  firm 
and  as  agent  for  Solid,  the  obligation  of  Sol- 
id to  the  firm  for  a  commission  was  relin- 
quished, and  that  Solid  acquiesced  in  the 
arrangement  by  which  the  contract  between 
him   and   defendant   was  canceled. 

We  think  there  are  two  answers  to  the 
contention  for  appellant  that  his  agreement 
to  pay  the  firm  of  H.  L.  Craven  &  Company 
the  sum  of  $150  was  without  consideration. 
In  the  first  place,  he  entered  into  the  ar- 
rangement with  the  imderstanding  that  the 
obligation  of  Solid  to  the  firm  for  a  commis- 
sion should  be  released  by  the  firm  and  de- 
fendant's obligation  substituted  therefor.  It 
is  plain  that,  if  the  firm  undertook  to  release 
Solid,  and  accept  defendant  as  their  debtor 
for  the  amount  of  the  commission,  the  firm 
incurred  a  detriment  which  would  support 
defendant's  agreement.  Whitesell  v.  Hei- 
ney,  68  Ind.  108;  Millard  v.  Porter,  18 
Ind.  503;  Smith  v.  Finch,  3  111.  321;  Flana- 
gan V.  Hutchinson,  47  Mo.  237;  Smith  v. 
Mayo,  1  Allen,  160.  In  the  second  place,  the 
agreement  of  Solid,  through  plaintiff  as  his 
agent,  that  the  contract  between  him  and 
defendant,  whether  valid  or  not,  should  be 
canceled  and  discharged,  so  that  no  further 
controversy  could  arise  under  it,  was  suf- 
ficient consideration  for  defendant's  agree- 
ment to  pay  to  H.  L.  Craven  &  Company  the 
obligation  of  Solid  to  them  for  the  com- 
mission.    If  the  agreement  had  been  that 


tween  them  was  compromised,  and  the  de- 
fendant executed  the  note  sued  on  in  oon- 
sideration  that  the  plaintiff  wouki  not  sue 
him  for  such  injuries,  such  compromise  is 
a  good  and  lawful  consideration  for  such 
note.  Parker  v.  Enslow,  102  IlL  272,  40  Am. 
Rep.  588. 

If,  however,  the  claim  is  absolutely  un- 
sustainable, an  agreement  made  in  compro- 
mise or  settlement  is  without  consideration. 
Ivy  Coal  A  Coke  Co.  v.  Long,  139  Ala.  63S, 
36  So.  722;  Jarvis  v.  Sutton,  3  Ind.  289; 
Schnell  v.  Nell,  17  Ind.  29,  79  Am.  Dec.  453; 
Harris  t.  Cassady,  107  Ind.  158,  8  N.  E.  29. 

So,  a  note  given  in  compromise  of  a  claim 
which  never  existed  is  not  supported  by  any 
consideration.  Tucker  v.  Ronk,  43  Iowa,  80; 
McGIynn  v.  Scott,  4  N.  D.  18,  58  N.  W.  460. 

And  the  execution  of  a  note  and  mort- 
gage by  a  married  woman  upon  her  sepa- 
rate estr.te  to  secure  her  husband's  debt,  an 
act  which  she  had  no  right  under  statute 
to  perform,  in  settlement  of  threatened  lit- 
igation founded  merely  on  the  fact  that  the 
creditor  believed,  without  any  fact  to  sup- 
port his  belief,  that  he  could  subject  to  the 
payment  of  his  debt  lands  alleged  to  have 
been  conveyed  by  the  debtor  to  his  wife  to 
defraud  creditors,  does  not  bind  the  wife  as 
principal;  and  the  note  and  mortgage  are 
without  consideration.  Warey  v.  Forst,  102 
Ind.  205,  26  N.  E.  87. 
5L.R.A.(N.S.) 


And  an  agreement  of  the  owner  of  stolen 
property,  to  permit  a  bona  fide  purchaser 
to  retain  part  of  it  if  he  will  surrender  the 
remainder,  is  without  consideration,  and 
will  not  defeat  his  right  to  recover  the 
other  part  after  the  first  part  has  been  sur- 
rendered. Morgan  v.  Hodges,  89  Mich.  404, 
15  L.R.A.  438,  50  N.  W.  876. 

The  surrender  of  a  groundless  claim  which 
is  known  by  both  parties  to  be  unenforce- 
able is  not  a  suiHcient  consideration  to  up- 
hold a  compromise  to  pay  money  in  settle- 
ment of  such  claim.  Melcher  ▼.  Insurance 
Co.  and  Pitkin  v.  Noyes,  aupra. 

And  if  the  claimant,  knowing  that  hi* 
claim  is  entirely  groundless,  forces  the  other 
party  to  compromise  by  threats  of  litiga- 
tion, there  is  no  consideration,  and  the  com- 
promise will  not  be  enforced.  Gering  v. 
School  Dist.  No.  28  (Neb.)  107  N.  W.  250. 

The  compromise  of  a  claim  which  is  not 
even  colorable  in  law  or  in  fact  is  also 
without  consideration.  Smith  v.  Boniff,  7S 
Ind.  412. 

And  a  compromise  agreement,  executed 
by  a  legatee  under  a  will  to  prevent  the 
commencement  of  proceedings  to  break  the 
will  by  one  who  was  not  a  party  in  inter- 
est entitled  to  contest  the  will  under  the 
statute  or  to  participate  in  the  settlement, 
is  without  consideration.  House  ▼.  Oalli- 
oott.  83  Miss.  506,  36  So.  761.  Q^QgJ^ 
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Solid  should  relinquisli  the  written  instru- 
ment executed  by  him  and  defendant  on 
Sunday,  the  consideration  for  defendant's 
promise  would  have  been  sufiScient,  although 
the  contract  evidenced  by  such  instrument 
was  not  valid  and  enforceable.  Brooks  v. 
Haigh,  10  Ad.  &  Kl.  323.  It  is  not  neces- 
sary that  the  consideration  be  a  thing  of 
pecuniary  value,  or  reducible  to  such  value. 
Bainbridge  v.  Firmstone,  8  Ad.  &  El.  743;  9 
Cyc.  Law  &  Proc.  p.  315;  Wald's  Pollock, 
Contr.  3d  ed.  by  Williston,  103;  Langdell, 
Contr.  I  64.  And  the  relinquishment  by  Sol- 
id of  his  right  to  litigate  the  question  of 
law  or  fact  as  to  defendant's  liability  under 
the  contract  of  purchase  was  likewise  a  valid 
consideration.  Uiles  v.  New  Zealand  Al- 
ford  Estate  Co.  L.  R.  32  Ch.  Div.  268;  Wald's 
Pollock,  Contr.  3d  ed.  314.  And  see  Richard- 
son &  B. '  Co.  v.  Independent  District,  70 
Iowa,  673,  31  N.  W.  871;  Leach  v.  Keach, 
7  Iowa,  232. 

There  was  sufficient  consideration  for  de- 
fendant's agreement,  and  the  judgment  is 
affirmed. 
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V. 

W.  a  DUDDENHAUSER  et  aL 
(— Ky.  — ,  90  8.  W.  1049.) 

Appeal — exclusion  of  witness. 

1.  Refusal  to  permit  a  witness  to  tes- 
tify because  he  remained  in  the  court  room 
during  the  opening  statements  by  counsel 
after  the  witnesses  had  been  put  under  the 
rule  and  excluded  cannot  be  held  to  be  error 
on  appeal,  in  the  absence  of  anything  to 
show  to  what  he  was  expected  to  testify. 
Dead  body — autopsy — liability. 

2.  Doctors  are  not  liable  for  perform- 
ing an  unauthorized  autopsy  on  a  dead  body 
for  the  purpose  of  complying  with  a  rule 
of  the  board  of  health  and  securing  a  bur- 
ial permit. 

Same — liability  of  undertaker. 

3.  An  undertaker  who  has  taken  charge 


of  a  dead  body  may  be  held  liable  in  dam- 
ages to  the  next  of  kin  in  case  he,  without 
authority,  voluntarily  assents  to  the  mak- 
ing of  an  autopsy  upon  it. 

On  Riehearing. 
Municipal  cotporation— burial  permit — au- 
thority. 
4.  Municipal  authorities  hav«  power  to 
provide  that  no  person  dying  in  the  city 
shall  be  interred  without  a  burial  permit 
from  the  board  of  health,  under  charter 
power  to  enforce  regulations  to  prevent  the 
spread  of  contagious  diseases  in  the  city, 
and  to  secure  tlM  general  health  of  the  in- 
habitants. 

Board  of  health — certificate  of  death — ^burial 
permit. 
6.  The  board  of  health  may  require  a 
certificate  from  the  attending  physician  as 
to  the  cause  of  death  as  a  condition  to  the 
issuance  of  a  burial  permit. 

(February  20,  1906.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Fayette  County  in 
defendants'  favor  in  an  action  brought  to 
recover  damages  for  the  alleged  wrongful 
mutilation  of  the  dead  body  of  her  daughter. 
Affirmed. 

The  facts  are  stated  In  the  opinion. 

Mr.  H.  T.  Duncan,  Jr.,  with  Messrs.  J. 
Horton  Bosmi  and  Allen  &  Doncaa,  for  ap- 
pellant. 

Messrs.  J.  D.  Hunt  and  O.  K.  Hunt,  for  ap- 
pellees: 

There  was  no  liability  in  this  case. 

Cook  V.  Walley,  1  Colo.  App.  163,  27  Paa 
960;  Young  v.  College  of  Physicians  &  Sur- 
geons, 81  Md.  368,  31  L.I^A.  640,  32  AtL  177. 

Cantiin,  J.,  delivered  the  opinion  of  the 
court: 

On  November  28,  1902,  Alice  Roberts  was 
admitted  to  the  Oood  Samaritan  Hospital 
in  Lexington,  Kentucky,  as  a  charity  pa- 
tient, having  been  sent  there  by  the  city. 
The  record  shows  that  she  had  been  sick  but 
a  few  days,  but  it  does  not  show  what  was 
the  matter  with  her  before  her  admission 
into  the  hospital.    Suddenly,  next  morning, 


Case  Note.  —  Validity  of  regulation  re- 
quiring certificate  as  to  cause  of  death 
as    a    condition    of    burial    permit: 


Careful  search  has  failed  to  reveal  any 
authority  directly  in  point  on  this  sub- 
ject. An  authority  cited  by  nearly 
•11  of  the  text  writers  dealing  with  the  sub- 
ject of  the  public  health  is  Graves  v.  Bloom- 
ington,  17  III.  App.  476,  which  was  an  ac- 
tion for  the  recovery  of  a  penalty  for  fail- 
ure to  procure  a  burial  permit  before  a  bur- 
ial, required  by  an  ordinance  which  pro- 
vided that  no  burial  shall  be  lawful  without 
sudi  permit,  which  shall  be  issued  on  the 
certificate  of  death  signed  by  the  attend- 
ing physician,  and  imposing  a  penalty  for 
8L.R.A.(N.S.)  r      -»        r 


failure  to  procure  such  permit.  It  was  con'- 
tended  that  the  ordinance  was  invalid,  but 
the  court  sustained  its  validity  as  a  rea. 
sonable  exercise  of  the  police  power  by  the 
municipal  corporation  and  justified  by  the 
public  health  and  the  interests  of  good  gov- 
ernment. 

It  would,  therefore,  seem  that  a  regula- 
tion requiring  a  certificate  stating  the  cause 
of  death  before  the  issuance  of  a  burial  per- 
mit is  reasonable,  and  perhaps  necessary 
for  the  purpose  of  furnishing  information 
as  to  the  causes  of  death,  for  the  detection 
of  crime,  or  to  prevent  the  spread  of  con- 
tagious diseases.  C"  r\r\n\o 
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between  half  past  6  and  7  o'clock,  she  died. 
Her  parents  were  notified  of  her  death.    It 
seems   that  her  stepfather,  James  Meyers, 
went  to  Milward's   undertaking   establish- 
ment and  employed  him  to  go  to  the  hos- 
pital and  take  charge  of  the  body,  and  re- 
move it  to  the  girl's  home,  and  prepare  it 
for  burial.    The  undertaker,  or  one  of  his 
assistants,  went  to  the  hospital,  and  was 
told  that  the  body  was  in  tihe  morgue,  and 
after  conference  with   the  interne  at  the 
hospital  he  went  to  the  home  of  the  girl 
and  notified  her  stepfather,  James  Meyers, 
that  the  body  was  in  bad  condition,  and  that 
a  speedy  burial   was  necessary,  and  sug- 
gested that  the  doctors  at  the  hospital  had 
to  make  an  autopsy  to  ascertain  the  cause 
of  her  death  in  order  to  procure  a  burial 
permit  from  the  board  of  health.  Befoire  he 
could  report  to  the  doctor  in  charge  of  the 
hospital  what  the  stepfather,  James  Mey- 
ers, had  said,  they  (Dr.  Duddenhauser  and 
Dr.  F.  H.  Qarke)  took  it  for  granted  that 
there  were  no  objections,  because   of  the 
silence  of  Milward,  the  undertaker's  assist- 
ant, and  proceeded  to  hold  an  autopsy,  which 
autopsy  disclosed  the  fact,  so  they  say,  that 
she  died  from  perforation  of  the  bowels, 
caused  by  typhoid  fever.    It  appears  that 
the  autopsy  was  made  in  the  usual  way,  and 
there  was  no  unnecessary  disfigurement  of 
the  body  so  far  as  disclosed  by  the  testi- 
mony.   Between  12  and  2  o'clock  the  body 
was  turned  over  to  the  undertaker's  assist- 
ants, who  placed  it  in  what  is  called  an  ttn- 
dertaker's  basket,   and  removed  it  to  her 
home,  where  it  was  laid  out,  and  the  neigh- 
bors gathered  in  and  prepared  the  corpse 
for  burial.    The  undertaker  brought  the  cof- 
fin to  the  house  that  afternoon  or  evening, 
and  she  was  placed  in  the  coflSn.    It  does  ap- 
pear from  the  proof,  however,  that  neither 
the  stepfather  nor  mother,  after  being  noti- 
fied of  the  girl's  death,  went  to  see  the 
corpse  at  the  hospital,  nor  sent  any  cloth- 
ing to  be  placed  upon  the  body.    "The  doc- 
tors and  undertaker  both  testified  that  the 
body  was  in  bad  condition  by  reason  of 
the  swelling  of  the  bowels  and  collection  of 
gases  inside,  and,  as  they  called  it,  there  was 
rfn  overflow  or  discharge  of  putrid  matter 
from  her  mouth  and  nostrils.     The  plain- 
tiff sues  the  undertaker  and  doctors  for  dis- 
figuring the  body  and  for  holding  the  autop- 
sy without  her  consent.    On  the  trial  of  the 
case,  all  the  witnesses — ^both  for  the  plain- 
tiff and  defendants — were  sworn,  put  under 
the  rule,  and  excluded  from  the  court  room; 
but  it  seems   that  the   plaintiff's   witness 
James   Meyers    (stepfather    of    the    girl) 
stayed  in  the  court  room  and   heard  the 
statement  of  the  case  made  by  the  attor- 
neys pro  and  con.    Upon  the  introduction  of 
testimony  the  plaintiff  called  James  Meyers 
5L.R.A.(N.S.) 


(stepfather  of  the  girl),  and  his  testimony 
was  objected  to  because  he  had  remained  in 
the  court  room  and  heard  the  statements  ef 
the  attorneys,  and  the  court  sustained  that 
objection,  and  refused  to  let  James  Meyerm 
testify.  This  ruling  was  excepted  to  at  th« 
time  by  the  plaintiff.  There  is  no  avowal, 
or  anything,  in  the  record  which  discloses 
what  James  Meyers  would  testify  about. 
Inasmuch  as  this  record  does  not  show  what 
the  witness  would  testify  to,  this  court  can- 
not say  that  the  appellant  was  prejudiced 
by  the  refusal  of  the  court  below  to  allow 
him  to  testify;  and  therefore  the  record  is 
not  so  presented  as  to  raise  the  question 
whether  the  court  erred  in  refusing  to  allow 
him  to  testify.  Upon  the  trial  of  the  cause 
a  verdict  was  rendered  by  the  jury  for  each 
and  all  of  the  defendants.  Motion  was 
made  for  a  new  trial,  which  was  overruled 
by  the  lower  court,  and  she  institutes  this 
appeaL 

The  court  gave  several  instructions,  each 
of  which  were  objected  to  and  excepted  to 
at  the  time;  but  upon  an  exanunation  of 
these  instructions  we  do  not  discover  any 
error.  There  is  nothing  in  the  record  to 
show  that  the  undertaker  or  the  doctor* 
purposely  mutilated  or  disfigured  t^e  body, 
but  that  their  sole  purpose  was  to  comply 
with  the  rule  of  the  board  of  health,  so  aa 
to  enable  the  undertaker  or  doctors  in  au- 
thority to  procure  a  burial  certificate,  which 
was  required  by  the  board  of  health  \mder 
the  charter  and  ordinances  of  the  city  oi 
Lexington.  We  see  no  reason  in  law  or 
otherwise  why  the  city  authorities  or  tb* 
board  of  health  should  not  make  the  le- 
quirements  as  above  set  out. 

We  are  of  opinion  that  the  court  gave  the 
jury  proper  instructions,  which  are  as  fol- 
lows: "The  jury  should  find  for  the  plain- 
tiff, unless  the  jury  believe  from  the  evi- 
dence that  the  defendants  CSlarke  and  Dud- 
denhauser, in  making  the  autopsy  upon  th« 
body  of  Alice  Roberts,  did  so  for  the  sole 
purpose  in  good  faith  of  ascertaining  the 
cause  of  the  death  of  said  Roberts,  in  order 
that  they,  or  one  of  them,  might  be  able  to 
correctly  give  a  certificate  stating  the  cause 
of  the  death  of  said  Roberts  for  the  purpose 
of  obtaining  a  permit  for  the  burial  of  the 
body  of  said  Roberts;  and  the  jury  should 
also  find  for  the  plaintiff  unless  they  be- 
lieve from  the  evidence  that  said  autopsy 
was  properly  and  decently  performed  with 
due  regard  to  the  sex  of  said  Roberts,  and 
without  making  any  unnecessary  incision* 
into,  or  mutilation  of,  the  body  of  said  Rob- 
erts. If  the  jury  find  for  the  plaintiff,  they 
should  find  against  the  defendants  Clarke 
and  Duddenhauser.  If  they  find  against 
said  two  defendants,  they  should  also  find 
against  the  defendant  Milward,  provided 
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tl»  jury  farther  believe  from  the 
eTidence  that  said  Milward,  after 
having  custody  '  of  the  body  of  said 
Roberts,  consented  that  an  autopsy 
might  be  made  upon  said  body,  and  volun- 
tarily gave  to  said  Clarke  or  Duddenhauser, 
or  both  of  them,  permission  to  make  said 
autopsy.  If  the  jury  believe,  from  the  evi- 
dence, that  the  defendants  Clarke  and  Dud- 
denhauser, in  making  the  autopsy  upon  the 
body  of  Alice  Roberts,  made  said  autopsy 
decently,  with  due  regard  to  the  sex  of  said 
Roberts,  making  no  unnecessary  incisions 
into  or  mutilation  of  the  body,  and  that 
•aid  autopsy  was  made  in  good  faith  for 
the  purpose  of  ascertaining  the  cause  of 
the  death  of  said  Roberts,  in  order  that  such 
a  certificate  might  be  given  as  would  pro- 
cure a  permit  for  the  burial  of  the  body  of 
•aid  Roberts,  the  jury  should  find  for  the 
defendants.  The  jury  should  find  for  the 
defendant  Milward,  no  matter  whatever  fact 
may  be  proved  in  this  case,  unless  the  jury 
believe  from  the  evidence  that,  after  Mil- 
ward  had  the  custody  of  the  body  of  Alice 
Roberta,  he  voluntarily  consented  to  the 
making  of  an  autopsy  upon  said  body.  If 
the  jury  find  for  the  plaintiff,  they  should 
find  for  her  in  such  sum  in  damages,  not 
exceeding  $5,000,  as  will  fairly  compensate 
her  for  any  suffering  caused  her  by  reason 
of  the  fact  that  the  body  of  Alice  Roberts 
had  been  dissected  or  mutilated.  If  the  jury 
find  for  the  plaintiff,  they  may  find  against 
all  the  defendants,  or  they  may  find  against 
Clarke  and  Duddenhauser,  and  find  for  Mil- 
ward,  as  the  facts  in  this  case,  under  the 
law  given  in  these  instructions,  may  war- 
rant them." 

Nothing  appears  in  the  record  that  the 
doctors  who  made  the  autopsy,  or  the  under- 
taker, did  anything  to  outrage  the  feelings 
of  the  girl's  mother  or  stepfather,  or  any 
of  her  kin  whose  duty  it  was  to  take  charge 
of  the  remains  and  prepare  it  for  burial;  and 
it  would  seem  that,  if  anybody  was  amiss 
in  their  duties  in  regard  to  the  interment 
of  the  girl's  remains,  it  was  the  stepfather 
and  mother,  who  virttially  abandoned  the 
corpse  and  left  it  in  the  hands  of  the  hos- 
pital authorities  to  get  rid  of  it  as  best 
they  could. 

We  think  the  judgment  of  the  lower  court 
ought  to  be  affirmed,  and  it  is  so  ordered. 

A  petition  for  rehearing  having  been  filed, 
Hobson,  Ch.  J.,  on  May  11,  1906,  handed 
down  the  following  response: 

By  {  8068,  Ky.  Stat.  1903,  the  general 
oouncil  was  authorized  to  establish  and  en- 
force quarantine  laws  and  regulations  to 
prevent  the  introduction  and  spread  of  con- 
tagious diseases  in  the  city,  to  regulate  hos- 
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pitals,  infirmaries,  etc.,  within  the  city,  and 
so  secure  the  general  health  oi  the  inhab- 
itants of  the  city.  Under  this  provision  of 
the  statute  the  city  had  power  to  pass  the 
ordinance  to  the  effect  that  no  person  dying 
in  the  city  should  be  interred  in  the  city 
cemetery  without  a  burial  permit  from  the 
board  of  health.  The  board  of  health  was 
authorized  to  make  reasonable  regulations 
a«  to  the  issuing  of  such  permits,  and  it 
was  not  an  unreasonable  regulation  to  re- 
quire the  certificate  of  the  attending  physi- 
cian as  to  the  cause  of  the  patient's  death. 
Under  all  the  circumstances  of  this  case, 
and  in  view  of  the  necessity  of  speedy  ac- 
tion, we  do  not  see  that  there  is  any  ground 
for  disturbing  the  judgment  of  the  circuit 
court. 
Petition  overruled. 


KENTVCKT  COURT  OP  APPBALS. 

LENA  HOOB,  Appt, 

ANSEL  HOOB. 

(— Ky.  — ,  92  S.  W.  317.) 

Divorce — loathsome  diseaie — condonation. 

1.  The  possession  of  a  loathsome  dis- 
ease by  a  man  is  not  condoned  by  cohabita- 
tion with  him  by  his  wife  with  knowledge 
of  the  fact,  so  as  to  bar  a  suit  for  divorce. 
Same — cruel  treatment. 

2.  Violence  and  aseault  an  not  neces- 
sary to  brin^  a  case  within' a  statute  per- 
mitting a  divorce  for  cruel  and  inhuman 
treatment,  such  treatment  being  sufficient 
as  indicates  a  settled  aversion  to  the  wife, 
sufficient  p^majiently  to  destroy  her  peace 
and  happiness. 

Same— family  visiis. 

3.  Cruel  treatment  of  a  wife  is  not  jus- 
tified by  unwelcome  and  too  frequent  vis- 
itations from  her  family. 

(April  17,  1906.) 


Case  Note.  —  Condonation  of  loathsome 
disease  as  defense  to  action  for  divorce  or 

annulment    of    marriage: There   can 

be  no  condonation  if  the  offense  is  a  con- 
tinuous one — such  as  the  existence  of  an 
incurable  venereal  disease — and  a  constant 
menace  to  the  petitioner's  health.  Ryder 
V.  Ryder,  66  Vt.  158,  44  Am.  St.  Rep.  833, 
28  Atl.  1029;  Williams  v.  Williams,  77  111. 
App.  229. 

The  court  will  not  refuse  to  annul  a  mar- 
riage on  the  ground  of  a  condonation  of  the 
wife's  physical  condition,  where,  immedi- 
ately upon  discovering  that  she  was  afflicted 
with  clu'onic  or  inciirable  syphilis,  the  hus- 
band had  a  physician  treat  her,  and  sup- 
posed that  she  was  cured,  until  a  child  was 
born,    covered   with    syphllitio   sores^    and 
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APPEAL  by  oomplainant  from  a  Judg- 
ment of  the  Circuit  Court  for  Boyle 
County  dismissing  a  petition  for  divorce. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  Harding,  with  Mr.  £.  V.  Pnr- 
year,  for  appellant: 

The  offense  of  having,  at  the  time  of  mar- 
riage, or  contracting  after  marriage,  a  loath- 
some disease,  cannot,  as  a  matter  of  law, 
be  condoned. 

Ryder  v.  Ryder,  60  Vt.  168,  44  Am.  St. 
Rep.  833,  28  Atl.  1029. 

Mr.  E.  H.  Gaither,  for  appellee: 

No  matter  what  tne  offense  of  husband 
or  wife,  if,  after  a  knowledge  of  the  wrong, 
it  is  forgiven  by  the  offended  party,  and 
they  become  reconciled  and  live  together, 
the  question  cannot  again  recur  between 
them  as  a  ^ound  for  legal  separation. 

14  Cyc  Law  &  Proc  p.  639;  2  Wait,  Act. 
&  Def.  593;  Williamson  v.  Williamson,  1 
Johns.  Ch.  488;  Quincy  v.  Quincy,  10  N.  H. 
272;  Twyman  v.  Twyman,  27  Mo.  383;  Del- 
liber  T.  Delliber,  9  Conn.  233;  Beeby  t. 
Beeby,  1  Eagg.  Eccl  Rep.  789;  Durant  v. 
Durant,  1  Hagg.  Eccl.  Rep.  733;  Odom  v. 
Odom,  36  Ga.  286;  Tumbull  v.  TumbuU,  23 
Ark.  615;  Clark  v.  Clark,  97  Mass.  331; 
Youngs  V.  Youngs,  130  111.  230,  6  L.RA.  648, 
17  Am.  St.  Rep.  313,  22  N.  E.  806;  Auld  v. 
Anld,  40  N.  Y.  S.  R.  904,  16  N.  Y.  Supp. 


803;   Rehart  v.  Rehart   (Or.)   25  Pac.  776; 
Wilson  V.  Wilson,  16  R.  I.  122,  13  AtL  102. 

Carroll,  C,  filed  the  following  opinion: 
From  a  judgment  dismissing  her  petition 
for  divorce  and  alimony  and  the  custody  of 
her  child,  the  appellant,  who  was  plaintiff 
in  the  court  below,  prosecutes  this  appeal. 

She  sought  a  divorce  upon  two  grounds: 
First,  that  at  the  time  of  the  marriage,  ap- 
pellee had  a  loathsome  disease,  and  con- 
cealed from  her  the  existence  thereof;  and, 
second,  that  he  habitually  behaved  toward 
her  for  not  less  than  six  months  in  such  a 
cruel  and  inhuman  manner  as  to  indicate 
a  settled  aversion  to  her  or  to  permanently 
destroy  her  peace  or  happiness.  It  appears 
from  the  record  that  these  parties  were 
married  in  January,  1903;  the  appellee  be- 
ing then  about  twenty -one  years  of  age,  and 
the  appellant  about  eighteen  years.  In  Oc- 
tober, 1903,  a  boy  child  was  bom  of  the 
marriage;  in  April,  1904,  a  final  separation 
took  place;  and  in  June,  1904,  this  action 
was  instituted.  In  his  answer  the  appellee 
admits  that  at  the  time  of  his  marriage  ha 
had  a  loathsome  disease,  but  avers  that  he 
was  unaware  of  the  fact  or  of  the  existence 
thereof,  and  that  shortly  after  his  marriage 
he  and  his  wife  discovered  the  fact,  and 
that  she  abandoned  him  and  refused  to  live 
with  him,  but  afterwards  came  back  to  his 


from  that  time  he  refused  to  cohabit  with 
his  wife.    Ryder  v.  Ryder,  tupra. 

The  condonation  of  a  syphilitic  disease 
will  not  be  implied  from  the  fact  that  a 
wife  continues  to  cohabit  with  her  husband 
while  acting  under  the  restraint  of  fear  or 
force  of  circumstances.  William*  ▼.  Will- 
iams, supra. 

The  voluntary  dismissal  of  a  bill  filed  by 
a  Wife  for  divorce  on  the  ground  that  it 
was  unsafe  for  her  to  live  with  her  hus- 
band on  account  of  his  affliction  with  an  in- 
curable venereal  disease,  and  her  subsequent 
resumption  of  marital  relations,  were  held 
in  Williams  v.  Williams,  supra,  not  to  be 
a  bar  to  a  second  action  based  on  the  same 
ground,  on  the  theory  that  the  offense  had 
been  condoned,  especially  where,  as  the  evi- 
dence shows,  the  husband  compelled  the 
wife  to  sleep  with  him. 

Nor  can  a  husband  successfully  set  up 
the  defense  of  condonation  in  an  action  for 
divorce  on  the  ground  of  cruelty,  consisting 
of  physical  violence,  abusive  language,  and 
the  communication  to  the  wife  of  a  syphi- 
litic disease,  where  the  wife  continued  to 
receive  her  husband  at  the  place  where  she 
was  staying,  up  to  the  day  on  which  her 
petition  for  divorce  was  filed,  on  account  of 
her  fear  of  him  and  her  ignorance  as  to  the 
nature  of  the  disease,  the  name  of  which 
he  had  told  her,  but,  to  exculpate  himself, 
had  ascribed  it  to  a  false  cause.  Wilson  v. 
Wilson,  16  R.  L  122,  13  Atl.  102. 
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The  wife's  knowledge  of  her  husband's 
physical  condition  long  before  she  oeased  to 
cohabit  with  him  does  not  establish  a  con- 
donation of  the  disease,  where  she  was  ig- 
norant as  to  its  nature  and  believed  his 
representations  that  his  condition  was  not 
the  result  of  unfaithfulness  to  her.  Andros 
v.  Andros  (Cal.)  82  Pac.  90. 

But  the  peculiar  nature  of  the  facts  dis- 
posed in  Rehart  v.  Rehart  (Or.)  26  Pac. 
776,  led  the  court  to  refuse  to  grant  a  di- 
vorce, on  ine  ground  of  condonation.  The 
evidence  shows  that  the  plaintiff  married 
the  defendant,  not  on  account  of  any  love 
for  him,  but  because  she  thought  she  could 
leave  him  afterwards  and  obtain  some  of 
his  money;  that  the  husband,  ten  or  twelve 
days  after  the  marriage,  informed  the  wife 
that  he  was  afflicted  with  an  incurable  ve- 
nereal disease,  but  uistead  of  showing  that 
surprise  and  indignation  which  a  pure- 
minded  and  innocent  woman  would  exhibit, 
she  manifested  no  surpri-ie  or  indignation, 
and  her  own  safety  was  her  only  concern. 
She  quietly  advised  him  to  consult  a  phy- 
sician of  her  acquaintance  and  obtain  med- 
ical treatment,  and  she  continued  to  live 
with  him  for  more  than  a  year  afterwards; 
and  down  to  the  last  day  of  her  departure 
on  a  visit,  from  wluch  she  fully  expected 
to  return,  she  willingly  submitted  to  hia 
embraces.  ^^  . 
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home,  and  forgave  and  condoned  his  offense, 
and  lived  and  cohabited  with  him  from  the 
time  of  her  return  until  the  separation, 
which  he  averred  was  without  fault  on  his 
part.  He  denied  that  he  at  any  time  treated 
her  in  a  cruel  and  inhuman  manner,  and 
averred  his  affection  for  her  and  the  child, 
and  his  willingness  and  desire  that  they  re- 
turn to  his  home.  The  married  life  of  this 
eouple  was  brief  and  unhappy,  and  the  facts 
in  some  particulars  are  quite  conflicting; 
but  a  careful  reading  of  it  satisfies  us  that 
the  conduct  of  appellee  towards  his  wife  was 
not  such  as  it  should  be,  and  that  she  is 
entitled  to  the  relief  prayed  for  in 'her  pe- 
tition. 

The  first  question  that  presents  itself  is 
whether  or  not  his  wife  condoned  or  could 
condone  the  offense  of  which  he  confesses 
he  was  guilty  by  living  with  him  after 
knowledge  upon  her  part  of  the  fact  that 
he  had  a  loathsome  disease.  The  statute 
(§  2117,  cl.  4)  provides  that  a  divorce  may 
be  granted  to  a  party  not  in  fault  for  "con- 
cealment from  the  other  party  of  any 
loathsome  disease  existing  at  the  time  of 
marriage,  or  contracting  such  afterward," 
and  further  provides  that  "living  in  adul- 
tery with  another  man  or  woman,  or  adul- 
tery by  the  wife,  or  such  lewd,  lascivious 
behavior  on  her  part  as  proves  her  to  be  un- 
chaste, shaU  be  grounds  of  divorce;"  and 
i  2120  declares  that  "cohabitation  as  man 
and  wife  after  a  knowledge  of  adultery  or 
lewdness  complained  of  shall  take  away  the 
right  of  divorce  therefor."  The  statute  does 
not,  in  express  terms,  provide  that  any  of 
the  other  causes  for  which  a  divorce  may 
be  granted  may  be  condoned,  and  it  is 
therefore  insisted  that  the  condonation  that 
denies  a  right  of  action  is  limited  to  co- 
habitation as  man  and  wife  after  a  knowl- 
edge of  adultery  or  lewdness,  and  does 
not  embrace  the  ground  upon  which  a  di- 
vorce is  sought  in  this  case.  Without  deter- 
mining the  question  whether  or  not  condo- 
nation is  limited  to  these  two  offenses,  we 
are  disposed  to  place  the  opinion  upon  the 
higher  and  broader  ground  that  the  offense 
charged  in  this  action  is  one  that  the  wife 
cannot  condone  by  cohabiting  with  her  hus- 
band, so  as  to  deny  her  the  right  to  obtain 
from  him  a  divorce  for  this  cause.  Either 
a  husband  or  wife  might  be  willing  and  anx- 
ious to  condone  a  single  act  or  a  series  of 
acts  of  gross  misconduct  or  cruel  treatment, 
or  other  specific  violation  of  the  marriage 
obligation;  but  the  affliction  of  a  loathsome 
disease  does  not  come  within  this  rule.  It 
is  a  continuing  offense, — ^not  a  distinct  or 
separate  grievance  that  ma^  be  forgotten 
and  forgiven  in  a  day  or  week,  or  a  species 
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of  misconduct  that  affectionate  treatment 
and  gentle  behavior  might  obliterate.  Con- 
donation is  defined  by  Bishop  in  his  work 
on  Marriage,  Divorce,  and  Separation  (vol. 
2,  SS  209,  308)  as  "the  remission  by  one  of 
the  married  parties  of  an  offense  which  he 
knows  the  othef  has  committed  against  the 
marriage,  on  the  condition  of  being  contin- 
ually afterward  treated  by  the  other  with 
conjugal  kindness."  "AU  condonation,  es- 
pecially the  implied,  is  upon  the  condition, 
both  that  the  offense  shall  not  be  repeated, 
and  likewise  that,  continually  afterward, 
the  party  forgiven  shall  treat  the  other 
with  conjugal  kindness;  whereupon  a  breach 
of  the  condition  revives  the  original  right 
of  divorce."  These  citations  from  this 
standard  work  illustrate  the  idea  that  a  con- 
tinuing offense — one  that  may  last  for  years, 
that  may  grow  more  malignant  with  age — 
is  not  in  that  class  of  matrimonial  derelic- 
tions that  may  be  condoned  by  the  innocent 
party  so  as  to  estop  her  from  asserting  her 
legal  rights. 

There  is  reason  and  justice  in  the  doc- 
trine that  the  injured  spouse  may,  by  his 
or  her  voluntary  acta  committed  with  a  full 
knowledge  of  all  the  facts,  condone  a  vice 
or  crime.  The  drunkard  may,  and  often 
does,  reform  and  become  a  useful  and  hon- 
est citizen,  a  good  husband,  and  a  kind 
father.  A  man  who  commits  a  crime  may 
repent  of  his  wickedness  and  lead  an  up- 
right and  valuable  life.  The  husband  who, 
in  a  moment  of  inexcusable  passion,  be- 
haves in  an  unkind  and  cruel  manner  to- 
wards his  wife,  may  not  be  guilty  of  a  like 
offense;  and  in  these  and  other  instances 
that  might  be  cited,  where  a  reconciliation 
is  effected  and  the  condonation  of  the  in- 
jured pt).rty  is  complete,  nothing  may  again 
occur  to  disturb  the  happiness  of  the  home, 
or  interfere  with  the  felicity  of  the  domes- 
tic relation,  nor  will  children  bom  of  the 
marriage  be  afflicted  in  mind  or  body  by 
the  causes  which  once  disrupted  the  mari- 
tal state;  but,  when  either  one  party  or  the 
other  has  contracted  a  loathsome  disease 
that  may  be  for  all  time  menacing  to  the 
health,  dangerous  to  the  life,  and  distress- 
ing to  the  peace  of  mind  and  happiness,  of 
the  parties,  these  reasons  can  have  no  ap- 
plication; and  if,  in  an  effort  to  avoid  a 
threatened  scandal,  or  prompted  by  a  de- 
sire to  attempt  a  reconciliation,  or  for  other 
motives  that  the  circumstances  and  sur- 
roundings may  create,  the  wife  should  tem- 
porarily return  to  her  husband,  and  make 
a  fruitless  endeavor  to  resume  her  duties 
and  station  as  wife  and  mother,  she  ought 
not  to  be  thereafter  denied  the  power  of 
asserting  her  legal  rights,  if  it  becomes  nee- 
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eBsaxj  to  apply  to  the  chancellor  for  redresa 
or  protection.  It  may  have  been  declared  to 
be  the  law  in  other  jurisdictions  that  of- 
fenses such  as  this  can  be  condoned,  but  it 
has  never  been  so  ruled  in  this  state;  and, 
as  said  in  Muir  v.  Muir,  28  Ky.  L.  Rep. 
1355,  92  S.  W.  314,  where  "a  like  defense 
was  made,  "for  a  diseased  spouse  to  inocu- 
late the  other  with  a  dreadful  venereal  ail- 
ment, possibly  curable,  possibly  not,  -and 
then  claim  a  condonement  because  further 
cohabitation  was  indulged  after  that  fact," 
is  but  an  aggravation  of  the  wrong.  In  this 
case,  not  only  was  the  young  wife  and 
mother  inoculated  with  this  disgusting  dis- 
ease, but  the  little  baby  was  tainted  with 
it  at  his  birth,  and  when  only  a  few  days 
old  was  taken  from  his  mother's  arms  and 
carried  to  a  distant  place  to  be  treated  for 
the  malady,  and  the  mother  and  child  were 
separated  at  a  period  of  time  in  the  life 
of  each  when  constant  association  was  in- 
dispensable to  the  happiness  of  one  and  the 
health  and  well-being  of  the  other;  nor 
does  it  appear  from  the  record  that  either — 
or  appellee — ^ha«  yet  been  cured  of  the  dis- 
order.- 

It  is  likely  that  appellee,  when  he  mar- 
ried, believed  that  he  was  well;  but  hia  in- 
nocence in  this  respect  does  not  affect  the 
question  here  presented,  as  his  defense  is 
that,  although  he  had  this  disease,  his  wife 
cannot  complain  of  it,  because  she  contin- 
ued to  live  with  him  for  several  weeks  after 
discovering  the  fact  During  the  life  of  his 
mother,  and  when  his  wife  was  with  her 
family,  during  and  after  her  confinement, 
his  conduct  was  not  that  of  a  good  husband, 
if  the  only  persons  who  testify  concerning 
his  behavior  can  be  believed,  and  their  evi- 
dence is  not  contradicted.  Many  acts,  each 
in  itself  little,  are  related,  illustrating  his 
lack  of  feeling  and  respect  for  his  wife. 
When  his  mother  died,  in  January,  1904, 
he  requested  a  Baptist  minister,  a  friend  of 
the  family,  to  go  and  see  his  wife,  and  en- 
treat her  to  return,  promising  that  he  would 
be  a  kind  and  faithful  husband,  and  would 
accord  her  the  treatment  due  a  wife.  After 
a  visit  from  the  minister  she  did  return  to 
hia  home,  and  remained  there  until  April. 
This  minister  also  testifies  that  in  April, 
and  shortly  before  the  final  separation,  ap- 
pellant, in  company  with  the  half-brother 
and  sister  of  appellee,  came  to  see  him  and 
again  solicited  hia  good-  ofiSces  in  an  effort 
to  induce  appellee  to  accord  to  his  wife  bet- 
ter treatment.  This  circumstance,  and  oth- 
ers that  are  disclosed,  bear  ample  testimony 
to  the  fact  that  appellee's  behavior  toward 
his  wife  was  calculated  to  permanently  de- 
stroy her  peace  and  happiness,  and,  in  the 
5LJl^.(N£.) 


meaning  of  the  statute,  was  cruel.  It  ia 
not  necessary  that  the  husband  should  be  a 
wife  beater,  or  that  his  wife  should  appre- 
hend violence  at  his  hands.  These  and 
other  specific  acts  of  ill  treatment  are  made 
a  ground  for  divorce  by  clause  3,  which 
reads:  "Such  cruel  beating  or  injury,  or 
attempt  at  injury,  of  the  wife  by  the  hus- 
band, as  indicates  an  outrageous  temper  in 
him,  or  probable  danger  to  her  life,  or  great 
bodily  injury  from  her  remaining  with 
him."  Under  the  statute  here  invoked,  it  is 
that  species  of  cruel  and  inhuman  treat- 
ment that  indicates  a  settled  aversion  to  the 
wife  as  'permanently  destroys  her  peace  or 
happiness;  and  this  character  of  cruelty 
may  habitually  manifest  itself  in  various 
ways  that  fall  short  of  assault  or  bodily 
injury,  and  are  not  attended  with  appre- 
hension of  violence  or  danger;  and,  in  the 
nature  of  the  case,  each  complaint  under 
this  statute  must  be  determined  by  the  facta 
as  they  are  presented.  Beall  t.  Beall,  80 
Ky.  675;  Davis  v.  Davis,  86  Ky.  32,  4  S.  W. 
822.  We  appreciate  fully  the  force  of  the 
argument  of  counsel  for  appellee  that  he 
was  many  times  sorely  tried  by  unwelcome 
and  too  frequent  visitations  from  the  fam- 
ily of  his  wife,  and  it  is  doubtless  true  that 
the  irritating  presence  and  meddlesome  in- 
terference of  these  officious,  but  probably 
well-disposed,  relatives,  was  a  fruitful 
source  of  annoyance  and  vexation  to  appel- 
lee; but  this  did  not  justify  or.  excuse  hi* 
conduct  towards  hia  wife,  who  appear*  in 
the  record  as  a  pure,  modest,  and  amiabl* 
young  woman. 

In  respect  to  the  allowances  asked  for, 
it  appears  that  the  real  property  of  appel- 
lee is  reasonably  worth  $13,000,  and  his 
wife  has  no  estate;  and,  under  all  the  cir- 
cumstances, we  have  concluded  that  it  will 
be  better  and  more  satisfactory  to-  both 
parties  U  a  lump  sum  is  awarded,  as  the 
husband  will  thea  know  what  he  must  pay, 
and  the  wife  what  she  will  have  for  her 
support.  Gooding  v.  Gooding,  104  Ky.  755, 
47  S.  W.  1090,  48  S.  W.  432.  We  think 
$3,000  for  the  wife,  $500  for  the  child,  and 
$500  attorney's  fees  a  fair  allowance,  and 
the  court  will  make  and  enforce  such  order* 
as  may  be  necessary  to  secure  the  payment 
of  these  sums.  For  the  present,  the  mother 
is  entitled  to  the  exclusive  custody  and  care 
of  the  child,  with  reasonable  and  proper 
opportunity  for  visits  by  its  father;  the 
question  of  its  future  disposition  to  be  kept 
under  the  control  of  the  court. 

The  judgment  is  reversed,  with  direction* 
for   further   proceedings  in  conformity   t« 

this  opinion. 
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ITcfligeiice — Oangerous  premiiea. 

That  an  unprotected  yat  of  boiling 
irater  is  maintained  wittiin  4  feet  of  a  city 
ndewallc,  on  unfenced  premises,  does  not 
render  the  owner  liable  for  injuriea  to  one 
falling  into  it  when  attempting  to  oroaa  the 
lot  for  purposes  of  his  own. 

(Nunn,  J.,  dissents.) 

(March  29,  1908.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  McCraeken  County 
in  defendants'  favor  in  an  action  brought 
to  recover  damages  for  personal  injuriea  al- 
leged to  have  been  caused  by  defendants' 
negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hendrick  &  Miller,  for  appellant: 

The  rule  of  nonliability  should  not  be  ap- 
plied when,  from  the  peculiar  nature  and 
open  and  exposed  position  of  the  dangerous 
defect  or  agent,  the  owner  should  really  an- 
ticipate such  an  injury  to  flow  therefrom  as 
actuaUy  happened. 

Bransom  t.  Labrot,  81  Ky.  642,  60  Am. 
Rep.  193;  Sioux  City  &  P.  R.  Co.  v.  Stout, 
17  Wall.  667,  21  L.  ed.  745;  Daley  v.  Nor- 
wich &  W.  R.  Co.  26  Conn.  691,  68  Am.  Deo. 


Case  Note.  —  Duty  to  trespasser  with  re- 
spect to  excavations  maintained  on   unin- 

closed  land  near  highway  : In  a  note 

to  Lepnick  v.  Gaddis,  26  LJI.A.  688,  the  sub- 
ject of  liability  for  dangerous  conditions  of 
private  grounds  lying  open  beside  a  high- 
way or  frequented  path  is  discussed,  and 
the  authorities  upon  that  general  subject, 
including  liability  for  excavations,  are  col- 
lected. It  is  there  said  that  the  decisions 
are  not  entirely  harmonious  on  the  ques- 
tion. That  statement,  is  also  true  of  the 
more  recent  cases  upon  this  point. 

The  cases  generally  hold,  however,  that, 
while  the  owner  of  land  is  not  required  to 
maintain  his  land  in  a  safe  condition  for 
trespassers,  nevertheless  be  is  liable  for 
maintaining  an  excav&tion  so  near  to  the 
sidewalk  or  highway  that  one,  from  the  or- 
dinary accidents  of  travel,  might  fall  in 
while  pursuing  the  ordinarily  traveled  way. 
Thus,  in  Hutson  v.  King,  95  Ga.  271,  22  S. 
E.  616,  it  was  held  that  it  is  the  duty  of 
the  owner  of  premises  so  to  inclose  a  cel- 
lar thereon  which  lies  in  dangerous  prox- 
imity to  a  public  street  as  to  afford  to  one 
passing  along  such  stre«t  in  the  exercise  of 
ordinary  care  reasonable  immunity  against 
the  danger  of  casually  falling  therein.  And 
in  Zettler  v.  Atlanta,  66  Ga.  196,  it  was 
held  that  a  recovery  might  be  had  where 
an  excavation  woa  so  near  to  the  sidewalk 
that  an  accidental  deviation,  or  an  unin- 
tentional misstep,  might  cause  a  pedestrian 
to  fall  in.  So,  also,  in  Wright  v.  Saunders, 
36  How.  Pr.  136,  it  was  held  that  the  plain- 
tiff could  recover  for  injuries  received  while 
rsing  along  a  highway  in  the  nighttime, 
,  stepping  into  a  post  hole  dug  by  the  de- 
fendant along  the  line  of  the  highway. 
But  in  Lorenzo  v.  Wirth,  170  Mass.  696,  40 
LJI.A.  347,  49  N.  E.  1010,  it  was  held  that 
the  occupant  of  a  house  was  not  liable  for 
•a  injury  caused  by  stepping  in  the  dark 
into  a  coal  hole  about  2  feet  back  from  the 
street  line,  in  a  space  paved  like  the  side- 
walk in  front  of  the  house,  while  a  coal 
wagon  was  standing  by  the  curb  and  coal 
•ztended  therefrom  nearly  to  the  house. 

In  De  Tarr  v.  Ferd.  Heim  Brewing  Co. 
SL.R.A.(N.S.) 


62  Kan.  188,  61  Pac.  689,  where  the  public 
had  passed  over  private  property  for  a  long 
time  with  the  implied  permission  of  the 
owner  or  those  in  control  of  the  same,  and 
where  it  might  be  said  that  a  portion  of 
the  property  was  temporarily  devoted  to 
public  use,  it  was  held  that  the  owner,  or 
those  in  control,  could  not,  without  liabil- 
ity, make  excavations,  or  leave  openings 
unprotected,  so  close  to  the  line  of  such 
way  as  to  render  travel  thereon  unsafe. 

Generally  a  municipal  corporation  is  held 
liable  where  it  knowingly  permits  an  exca- 
vation to  remain  in  dangerous  proximity 
to  a  sidewalk.  Thus,  in  Baldwin  v.  Spring- 
field, 141  Mo.  206,  42  S.  W.  717,  it  was 
held  that  a  city  was  guilty  of  negligence  in 
allowing  an  open  space  7  feet  deep  and  2 
feet  from  the  line  of  the  sidewalk  to  re- 
main unguarded.  And  decisions  to  the  same 
effect  were  rendered  in  Delphi  v.  Lowery, 
74  Ind.  620,  39  Am.  Rep.  98,  and  Halpin  v. 
Kansas,  76  Mo.  335.  But  in  Zettler  v.  At- 
lanta, supra,  it  was  held  that  one  who  de- 
liberately abandoned  the  sidewalk,  and  ob- 
scured Mmself  from  the  rays  of  the  lamp 
placed  to  light  it,  could  not  recover  for  in- 
juries received  ky  falling  into  an  excava- 
tion near  the  sidewalk. 

In  Ray  v.  St.  Paul,  40  Minn.  468,  42  N. 
W.  297,  where  the  city  deposited  and  per- 
mitted others  to  deposit  refuse  material  in 
the  Mississippi  river  close  u>  and  adjoining 
the  end  of  a  street  which  terminated  at  the 
river,  so  that  the  deposit  appeared  to  be 
a  prolongation  of  the  street  and  a  part 
thereof,  it  was  held  that  the  dty  would  be 
liable  to  one  who,  without  negligence  on 
his  own  part,  stepped  upon  the  refuse  and 
was  injured. 

The  general  rule  imposing  upon  an  owner 
the  duty  not  to  permit  any  dangerous  ex- 
cavation to  remain  on  his  land  so  near  to 
a  street  or  highway  as  to  endanger  persons 
who  may  accidentally  stray  from  the  same, 
is  held,  in  Dobbins  v.  Missouri,  E.  &  T.  R. 
Co.  91  Tex.  60,  38  LJI.A.  673,  66  Am.  St. 
Rep.  856,  41  S.  W.  62,  not  to,  apply  where 
one  approaches  the  excavation  from  anothet 
direction. 
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413;  Lowe  v.  Salt  Lake  City,  13  Utah,  81, 
67  Am.  St.  Rep.  708,  44  Pac.  1050;  Schilling 
T.  Abernethy,  112  Pa.  437,  56  Am.  Rep.  320, 
8  Atl.  792;  Union  P.  R.  Co.  v.  McDonald, 
152  U.  S.  262,  38  L.  ed.  434,  14  Sup.  Ct.  Rep. 
619;  Newark  Electric  Light  &  P.  Co.  t. 
Garden,  37  L.RJL.  725,  23  C.  C.  A.  649,  39 
U.  S.  App.  416.  78  Fed.  74. 
Mr.  J.  D.  Mocqnot,  for  appellees: 
Appellees  owed  appellant  no  duty  to  pro- 
tect him  from  injury  while  a  trespasser  on 
their  private  property,  he  b^g  there  with- 
out invitation. 

Bransom  v.  Labrot,  81  Ky.  638,  60  Am. 
Rep.  193;  Hargreaves  v.  Deacon,  25  Mich.  1; 
Reeves  v.  French,  20  Ky.  L.  Rep.  220,  46  S. 
W.  771,  46  S.  W.  217;  Keyes  v.  Marcellus, 
60  Mich.  439,  46  Am.  Rep.  52,  16  N.  W.  542; 
Scranton  v.  Hill,  102  Pa.  378,  48  Am.  Rep. 
211;  Pekin  v.  McMahon,  164  IlL  141,  27 
L.R.A.  206,  46  Am.  St.  Rep.  116,  39  N.  E. 
484. 


Hobson,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  Paducah  Laundry  Company  has  at 
the  rear  of  its  laundry,  on  Fifth  and  Jef- 
ferson streets,  in  Paducah,  a  vat,  into  which 
the  pipes  containing  tlie  steam  from  the 
laundry  are  run  to  be  condensed ;  the  steam 
coming  from  the  boiler  in  the  dry  room. 
The  vat  is  0  feet  deep,  3  feet  wide,  and  12 
feet  long,  and  is  kept  'fall  of  water.  It 
is  4  feet  from  the  sidewalk,  and  is  situated 
in  an  open  lot.  On  the  18th  of  January, 
1904,  Qeorge  Johnson  went  to  church  with 
his  uncle,  and,  as  they  went  home,  his  uncle 
desiring  to  step  aside  on  a  call  of  nature, 
they  started  for  the  wag<m  yard,  and  for 
this  purpob-e  left  the  sidewalk  near  the  vat 
and  started  across  the  lot.  It  was -dark, 
and  all  at  once  Johnson  slipped  into  the  vat, 
which  was  filled  with  boiling  water.  His 
arms  caught  on  the  edge  of  the  vat  as  he 
went  down,  but  he  was  badly  scalded  up  to 
the  waist.    His  injuries  were  very  painful. 


It  will  be  observed  tliat  in  the  following 
cases  in  which  the  owner  or  occupier  of  the 
premises  was  exonerated  from  liability,  the 
excavation  was  some  distance  from  the 
highway. 

In  Reeves  v.  French,  20  Ky.  L.  Rep.  220, 
46  S.  W.  771,  46  8.  W.  217,  where  the  plain- 
tiff left  the  sidewalk,  entered  a  vacant  lot, 
and  walked  into  a  chute  opening  into  a 
cellar  which  was  10  to  12  feet  from  the 
sidewalk,  it  was  held  that  he  was  a  tres- 
passer, and  not  entitled  to  recover  for  the 
injuries  so  received.  And  in  Anderson  v. 
Northern  P.  R.  Co.  19  Wash.  340,  63  N.  W. 
346,  a  pit  6  feet  deep  was  left  unguarded 
in  an  uninclosed  lot  in  the  business  portion 
of  the  city,  and  persons  were  accustomed  to 
pass  tlu-ough  the  lot  on  a  path  not  nearer 
than  65  feet  to  the  pit.  The  owner  had 
personally  warned  the  deceased  from  tres- 
passing upon  his  lot,  and  signs  were  erected 
forbidding  all  trespassing  thereon.  The 
court  held  that  there  could  be  no  recovery 
for  the  death  of  a  person  who  fell  in  on  a 
dark  night  while  crossing  the  lot  for  his 
own  convenience.  To  the  same  effect  is  the 
decision  in  Maenner  v.  Carroll,  46  Md.  193. 
So,  also,  in  Gorr  v.  Mittlestaedt,  96  Wis. 
296,  71  N.  W.  656,  it  was  held  that  it  was 
not  negligence  to  maintain  an  open  cellar 
in  a  lot  from  20  to  26  feet  from  the  high- 
way ;  and  that  plaintiff  could  T)ot  recover  for 
injuries  received  by  reason  of  his  horse 
plunging  therein  while  frightened  and  run- 
ning away. 

In  Bell  V.  New  York,  99  N.  Y.  Supp.  684, 
an  excavation  was  made  by  a  subcontractor 
close  to  a  street,  and  extending  from  the 
street  to  the  excavation  was  a  bridge  upon 
which  teams  drawing  away  the  earth  and 
rock  from  the  excavation  were  backed  to 
receive  the  load.  There  was  no  railing 
guarding  the  end  of  the  bridge.  As  the 
plaintiff  was-  passing  over  the  bridge  he 
dropped  a  coin,  and,  in  his  efforts  to  re- 
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cover  it,  he  fell  over  the  end  of  the  bridge 
into  the  excavation,  having  stepped  between 
two  planks  which  extended  out  a  longer  dis- 
tance than  one  between  them.  The  court 
held  that  there  was  no  negligence  on  tho 
part  of  the  defendant. 

In  Sears  v.  Merrick,  176  Mass.  26,  65  N. 
E.  476,  the  area  in  front  of  a  building  which 
tras  situated  at  the  comer  of  two  streets 
was  paved  with  the  same  material  as  the 
sidewalk  in  the  street  in  front  of  the  build- 
ing, but  this  area  was  higher  than  the  side- 
walk at  the  aide  of  the  building,  and  was 
maintained  by  a  retaining  wall  which  was 
not  guarded  by  •  railing  or  otherwise.  The 
plaintiff,  without  fault  on  liis  part,  stepped 
over  this  retaining  wall  and  fell  upon  the 
sidewalk  at  the  side  of  the  building  where 
it  was  about  2  feet  below  the  area  in  front 
of  the  building  from  which  he  came.  TIm 
court  held  that  it  wtu  error  to  direct  a  ver- 
dict for  the  defendant 

In  MoNeven  v.  Amott,  4  App.  Div.  133, 
38  N.  Y.  Supp.  759,  defendants  were  erect- 
ing a  large  building  on  a  street,  and  liad 
made  a  deep  excavation  which  extended 
from  the  building  to  and  under  the  side- 
walk. From  the  center  of  the  building  to 
the  sidewalk  extended  a  plank  runway, 
about  2  feet  wide,  wnich  was  put  there  so 
that  the  defendants'  workmen  might  pass  in 
and  out  of  the  building  over  the  excavation. 
No  barrier  was  maintained  between  the 
sidewalk  and  the  hole.  The  plaintiff's  in- 
testate walked  upon  this  runway,  fell  into 
the  excavation,  and  was  killed.  The  court 
held  that  l>e  was  a  trespasser  and  the  plain- 
tiff was  not  entitled  to  recover;  but  said  tho 
ruling  would  have  been  otherwise  if  he  had 
fallen  from  the  sidewalk. 

Cases  involving  the  question  of  liability 
for  maintaining  "attractive  nuisances"  have 
not  been  included  in  this  note.  See,  upo» 
that  subject,  notes  in  3  L.RJSb.(N&)   149, 

and  4  L.R_A(NA)  80.  C^r^r^n]o 
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and  to  some  extent  permanent.  He  was  laid 
up  for  some  time.  He  was  compelled  to 
spend  large  sums  in  doctor's  bills.  The  vat 
was  left  open  much  of  the  time.  The  man- 
ager's attention  had  been  called  to  it  before 
the  accident.  The  plaintiff  also  offered  to 
show  that  another  person  had  previously 
fallen  into  it.  There  was  a  wooden  top 
covered  with  cine  which  was  sometimes  put 
'  over  the  vat,  but  it  was  not  fastened  in  any 
way.  The  street  was  a  much -traveled  street. 
There  was  no  danger  from  the  vat 
as  long  as  a  man  stayed  on  the  pavement. 
Th«  lot  was  open  and  uninclosed,  the  top 
of  the  vat  was  level  with  the  ground,  and 
there  was  nothing  to  give  notice  of  the 
danger  when  it  was  dark.  The  defendant, 
at  the  conclusion  of  the  plaintiff's  evidence, 
introduced  its  witnesses  and  showed  by  its 
manager  that  the  laundry  shut  down  about 
6  o'clock,  and  that  about  the  time  it  was 
shut  down  the  top  was  on  the  vat.  The  ac- 
cident to  Johnson  happened  about  8  o'clock. 
It  also  showed  that  persons  in  the  neighbor- 
hood would  come  upon  the  lot  and  get  water 
out  of  the  vat.  At  the  conclusion  of  all  the 
evidence  the  court  peremptorily  instructed 
the  jury  to  find  for  the  defendant,  and  the 
plaintiff  appeals. 

It  is  conceded  that  Jahnson  was  a  tres- 
passer upon  appellee's  property,  and  the 
question  to  be  determined  is  whether  tlie 
laundry  is  liable  for  maintaining  so  danger- 
ous an  excavation  within  4  feet  of  the  high- 
way. The  rule  of  law  on  the  subject  is'  thus 
stated  in  2  Shearman  k,  Redfield  on  Negli- 
gence, I  715:  "The  occupant  of  land  is  under 
no  obligation  to  strangers  to  place  guards 
around  excavations  made  by  him,  unless 
such  excavations  are  so  near  a  public  way 
as  to  be  dangerous,  under  ordinary  cir- 
cumstances, to  persons  passing  upon  the 
way  and  using  ordinary  care  to  keep  upon 
the  proper  path,  in  which  case  he  must  take 
reasonable  precautions  to  prevent  injuries 
to  such  persons.  Where  the  excavation  is  at 
a  considerable  distance  from  the  public  path, 
there  can  be  no  question  that  the  owner  or 
occupant  is  not  liable  to  a  mere  stranger 
falling  therein,  whether  consciously  or  un- 
consciously; but  he  is  liable  if  he  leaves 
an  unguarded  excavation  so  near  to  the 
highway  that  a  person  accidentally  slipping 
from  the  highway  falls  into  it.  Of  course. 
It  is  culpable  negligence  to  leave  a  pit  or 
other  excavation  in  such  an  unguarded  state 
as  to  cause  injury  to  a  person  having  a 
right  to  be  upon  the  land,  and  using  that 
right  with  ordinary  care;  and  although  a 
passenger  along  the  highway.  In  endeavor- 
ing to  avoid  the  excavation,  goes  upon  the 
excavator's  land,  that  fact  does  not  of  it- 
self bar  his  right  of  recovery."  To  same 
effect,  see  1  Thompson  on  Negligence,  I 
5L.R.A.(N.8.) 


1228,  and  cases  cited.  In  this  section  sev- 
eral illustrations  of  the  rule  are  given.  The 
learned  author  then  says:  "The  true  dis- 
tinction, taken  by  Chi&f  Baron  Pollock  in 
a  well-considered  case,  and  adverted  to  with 
approval  in  other  cases,  was  thus  expressed: 
'When  an  excavation  is  made  adjoining  to 
a  public  way,  so  that  a  person  walking  upon 
it  might,  by  making  a  false  step,  or  being 
affected  with  sudden  giddiness,  or,  in  case  of 
a  horse  or  carriage  way,  might,  by  the  sud- 
den starting  of  a  horse,  be  thrown  into  the 
excavation,  it  is  reasonable  that  the  person 
making  such  excavation  should  be  liable  for 
the  consequences;  but,  when  the  excavation 
is  made  at  some  distance  from  the  way,  and 
the  person  falling  into  it  would  be  a  tres- 
passer upon  the  defendant's  land  before  he 
reached  it,  the  case  seems  to  us  to  be  dif- 
ferent. We  do  not  see  where  the  liability  is 
to  stop.  A  man  getting  off  the  road  on  a 
dark  night,  and  losing  his  way,  may  wander 
to  any  extent,  and,  if  the  question  be  for 
the  jury,  no  one  can  tell  whether  he  is  lia- 
ble for  the  consequences  of  his  act  upon  his 
ovni  land  or  not.  We  think  the  proper  and 
true  test  of  legal  Hability  is  whether  the 
excavation  be  substantially  adjoining  the 
way;  and  it  would  be  very  dangerous,  if  it 
were  otherwise, — ^if  in  every  case  it  were  left 
as  a  fict  to  the  jury  whether  the  excavation 
were  sufBoiently  near  to  the  highway  to  be 
dangerous.' " 

In  the  case  before  us  the  plaintiff's  own 
testimony  shows  that  he  deliberately  and 
purposely  left  the  highway  for  the  purpose 
of  walking  across  the  lot  to  take  his  uncle 
out  of  sight  of  the  street.  He  was  wilfully 
using  the  defendant's  property  for  his  private 
purposes  without  any  invitation  from  the 
defendant,  and  without  its  consent.  So  far 
as  he  is  concerned,  it  is  immaterial  how  far 
the  vat  was  from  the  highway.  He  was  not 
a  traveler  on  the  highway  at  all  when  he 
fell  into  the  vat.  He  was  then  a  trespasser 
on  appellees'  lot,  having  intentionally  left 
the  highway  for  purposes  of  his  own.  The 
case  would  not  be  essentially  different  if 
there  had  been  no  highway  adjoining  the 
lot.  It  is  insisted,  however,  that  the  owner 
of  this  uninclosed  lot  in  a  city  ought  to 
know  that  trespassers  are  liable  to  come 
upon  it,  and  that  a  vat  of  boiling  water 
is  a  thing  so  dangerous  that  it  is  negligence 
in  the  owner  not  to  guard  it  as  to  one  who 
falls  into  it  in  the  dark.  The  general  rule 
is  that  the  owner  of  private  grounds  is  un- 
der no  obligation  to  keep  them  safe  for  the 
benefit  of  intruders  who  come  upon  them  for 
their  own  purposes,  however  innocent  the 
purpose  may  be.  I  Thomp.  Neg.  f$  945, 
946.  The  exceptions  to  the  rule  are  where 
the  owner  of  the  property  expressly  or  im- 
pliedly invites  the  use  of  it,  ^io  maintains 
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it  as  to  make  it  what  is  sometimes  called 
an  attractive  nuisance,  especially  in  the 
case  of  children  and  animals.  See  also  Bish- 
op, Noncontract  Law,  §8  845-853;  Bran- 
Bom  V.  Labrot,  81  Ky.  638,  50  Am.  Eep. 
193,  and  cases  cited.  The  case  before  us 
does  not  fall  within  either  of  these  excep- 
tions'. 

In  the  case  of  Union  Stodc  Yards  ft  Tran- 
sit Co.  y.  Rourke,  10  111.  App.  474,  one  who 
was  crossing  another's  grounds  in  the  city 
of  Chicago  without  authority  fell  into  a 
deep  pool  of  water  over  which  a  crust  had 
formed  resembling  dry  land,  and  was 
drowned.  The  owner  was  held  not  liable,  on 
the  ground  that  he  was  under  no  obligation 
to  keep  the  place  safe  as  to  intruders.  In 
Stone  ▼.  Jackson,  32  Eng.  L.  &  Eq.  349,  a 
woman  crossing  the  defendant's  unfenced 
ground  in  order  to  make  a  short  cut  and 
avoid  an  angle  in  the  street,  as  many  per- 
sons were  accustomed  to  do,  fell  into  an 
unguarded  vault  whidi  was  open.  This  was 
in  a  ci^,  and  the  vault  was  perhaps  as 
dangerous  as  the  vat  in  this  case.  The  own- 
er was  held  not  liable.  In  Hounsell  v. 
Smyth,  7  C.  B.  N.  S.  731,  a  person  was 
crossing  an  open  tract  of  land  lying  between 
two  highways,  and  f6ll  into  an  open  and 
unfenced  mine.  The  court  held  that  per- 
sons crossing  the  grounds  with  the  owner's 
permission  must  take  the  permission  "with 
its  concomitant  conditions,  and  it  may  be 
perils."  In  Benson  v.  Baltimore  Traction 
Co.  77  Md.  535,  20  LJI.A.  714,  39  Am.  St 
Rep.  436,  26  Atl.  973,  a  class  of  fc'^udents 
were  given  permission,  upon  request,  to  in- 
spect a  power  house.  One  of  them  while 
there  fell  into  an  uncovered  vat  of  boiling 
water  in  a  dark  place  where  he  could  not 
see.  It  was  held  that  he  could  not  recover. 
In  a  note  to  this  case  a  number  of  author- 
ities are  referred  to.  The  general  rule  on 
the  subject  is-  thus  admirably  stated  by 
Chief  Justice  Bigelow  in  Sweeny  v.  Old 
Colony  &  N.  R.  Co.  10  Allen,  368,  87  Am. 
Dec.  644:  "All  the  cases  in  the  books,  in 
which  a  party  is  sought  to  be  charged  on 
the  ground  that  he  has  caused  a  way  or 
other  place  to  be  encumbered,  or  suffered  it 
to  be  in  a  dangerous  condition,  whereby  ac- 
cident and  injury  have  been  occasioned  to 
another,  turn  on  the  principle  that  negli- 
gence consi&ts  in  doing,  or  omitting  to  do, 
an  act  by  which  a  legal  duty  or  obligation 
has  been  violated.  Thus,  a  trespasser  who 
comes  on  the  land  of  another  without  right 
cannot  maintain  an  action  if  he  runs  against 
a  barrier  or  .falls  into  an  excavation  there 
situated.  The  owner  of  the  land  is  not  bound 
to  protect  or  provide  safeguards  for  wrong- 
doers. So,  a  licensee  who  enters  on  premises 
by  permission  only,  without  any  enticement, 
allurement,  or  inducement  being  held  out  to 
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him  by  the  owner  or  occupant,  cannot  re- 
cover damages  for  injuries  caused  by  ob- 
structions or  pitfalls'.  He  goes  there  at  his 
own  risk,  and  enjoys  the  license  subject 
to  its  concomitant  perils.  ■  No  duty  is  im- 
posed by  law  on  the  owner  or  occupant  to 
keep  his  premises  in  a  iniitable  condition 
for  those  who  come  there  solely  for  their 
own  convenience  or  pleasure,  and  who  are 
not  either  expressly  invited  to  enter  or  in- 
duced to  come  upon  them  by  the  purpose 
for  which  the  premises  are  appropriated 
and  occupied,  or  by  some  preparation  or 
adaptation  of  the  place  for  use  by  customers 
or  passengers,  which  might  naturally  and 
reasonably  lead  them  to  suppose  that  they 
might  properly  and  safely  enter  thereon." 

In  Brinkley  Car  Works  tt,  Mfg.  Co.  v. 
Cooper,  70  Ark.  331,  67  L.R.A.  724,  67  S. 
W.  752,  the  defendant  had  upon  its  premises 
a  pool  of  hot  water.  A  child  six  years  old 
walked  into  it,  and  was  burned.  It  was 
held  that  there  could  be  no  recovery;  the 
company  having  no  notice  that  children 
were  in  the  habit  of  playing  there.  There  it 
also  a  note  to  this  case  citing  a  number 
of  other  authorities.  In  a  note  to  Wood- 
ward V.  Miller,  100  Am.  St.  Rep.  200,  the 
rule  of  law  on  the  subject  is  thus  stated 
by  Judge  Freeman:  "In  order  to  maintain 
an  action  for  an  injiuy  due  to  negligence, 
there  must  be  shown  to  exist  some  obliga- 
tion or  duty  toward  the  plaintiff  which  the 
defendant  has  left  undischarged  or  unful- 
filled. [Citing  authorities.]  Hence  it  is 
that  the  owner  of  dangerous  premises  is 
not  answerable  for  injuries  suffered  by  a 
trespasser  or  mere  licensee  who  comes  there- 
on without  invitation,  allurement,  or  right. 
To  such  persons  he  owes  only  the  duty  to 
do  them  no  wanton  or  wilftil  harm.  This 
seems  a  harsh  rule,  which  justifies  a  man, 
legally,  in  keeping  his  property  in  a  need- 
lessly dangerous  condition;  but  it  has  the 
support  of  the  authorities,  without,  perhaps, 
exception." 

Any  number  of  authorities  may  be  cit«d 
to  sustain  this  conclusion.  The  tendency  of 
the  later  cases  is  rather  to  limit  the  excep- 
tions to  the  rule  than  to  extend  it.  Se« 
Ryan  v.  Towar,  128  Mich.  463,  65  L.R.A- 
310,  92  Am.  St.  Rep.  481,  87  N.  W.  644; 
Uthermohlen  v.  Bogg's  Run  Co.  50  W.  Va. 
457,  65  L.R.A.  911,  88  Am.  St.  Rep.  884, 
40  S.  E.  410,  and  ca&'es  cited.  The  principle 
was  recognized  by  this  court  in  Reeves  v. 
French,  20  Ky.  L.  Rep.  220,  45  S.  W.  771, 
46  S.  W.  217 ;  Schauf  v.  Paducah,  106  Ky. 
228,  90  Am.  St.  Rep.  220,  50  &  W.  42;  D- 
linois  C.  R.  Co.  v.  Waldrop,  24  Ky.  L.  Rep. 
2127,- 72  S.  W.  1116. 

Fences  are  passing  out  of  use  in  all  our 
cities.  There  are  on  many  vacant  lots  ex- 
cavations made  for  buildings  and  other  our- 
Digitized  by  VjOOQ  [C 


190«. 


JOHNSON  T.  PADUCAH  LAUNDRY  CO. 


737 


posee, — wells,  cisterns,  vault  pits,  and  4he 
like.  The  owner  of  vacant  property  is  not 
required  to  fence  it,  and  everyone  who  in 
the  dark  goes  upon  a  vacant  lot  without  per- 
mission takes  the  risk  of  such  things.  A 
deep  excavation  for  the  foundation  of  a 
house  or  a  well  or  cistern  would  be  practi- 
cally just  as  dangerous  as  the  vat  in  ques- 
tion; but  the  owner  of  a  city  lot,  who  had 
•n  it  a  veil,  eistem,  or  privy  vault  with 
a  defective  cover,  would  not  be  held  liable  to 
a  stranger  who  went  upon  the  lot  in  the 
night  to  answer  a  call  of  nature,  and  while 
there  was  hurt  by  reason  of  the  defective 
covering  of  the  hole,  or  for  want  of  cover- 
ings. The  reason  for  the  rule  is  that  the 
owner  owes  him  no  duty.  The  person  who 
goes  upon  a  vacant  lot  at  night  is  bound  to 
know  that  there  may  be  danger  in  so  go- 
ing upon  Ifind  that  he  is  not  acquainted 
with,  and  he  takes  the  ri&k  of  what  he  finds 
on  it.  The  vat  was  an  essential  part  of 
the  laundry.  It  was  used  to  cool  the  pipes 
and  was  near  by  it.  It  was  no  ntore  an  in- 
strument of  danger  than  unfenced  machin- 
ery, or  a  number  of  other  things  which  in 
the  cases  referred  to  were  held  not  to  make 
the  owner  liable. 
Judgment  affirmed. 

Hnno,  J.,  dissenting: 

It  seems  to  me  the  court  In  its  opinion 
has  applied  law  not  applicable  to  the  facts 
of  this  case.  The  quotations  from  Thomp- 
son and  Shearman  k  Redfleld  on  Negligence, 
and  their  quotations  from  Chief  Baron  Pol- 
lock, are  general  principles  of  law,  ordina- 
rily applicable,  in  ordinary  cases,  to  the 
owners  of  property,  and  their  liability  to 
persons  injured  thereon.  But  there  is  an- 
other principle  of  law,  which  is  just  and 
humane,  that  will  not  permit  an  owner  of 
real  estate,  with  impunity,  to  place  a  death 
trap,  {.  «,,  a  vat  of  scalding  water,  thereon, 
and  have  it  exposed  at  a  place  where  he 
knows,  or  has  reason  to  anticipate,  that 
others  will  likely  suffer  death  or  great  bod- 
ily harm  by  reason  thereof.  The  contrary 
of  this  proposition  would  be  monstrous.  Is 
it  possible  that  in  Kentucky,  when  one 
neighbor  or  person  steps  a  few  feet  or  inches 
from  the  highway,  upon  the  land  of  another, 
and  thereby  becomes  technically  a  trespass- 
er, he  is  without  the  pale  of  the  law,  and 
all  protection,  or  redress  for  injuries  T  This 
is  certainly  not  the  law  in  all  cases  and  un- 
der all  circumstances.  Mr.  Thompson,  as 
quoted  in  the  opinion,  only  says  this  is  the 
general  rule,  clearly  indicating  that  under 
certain  circumstances  the  owner  would  be 
responsible  for  injuries  to  trespassers.  It 
fai  evident  that  Mr.  Thompson  did  not  sub- 
mit to  the  rigid  and  har»h  rule  as  taken 
Crom  Chief  Baron  Polloek,  for  in  his  book 
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on  Negligence  (S  950)  he  uses  the  follow- 
ing language:  "On  the  one  hand,  the  sound 
view  seems  to  be  that  the  owner  or  oc- 
cupier of  real  property  may  become  liable, 
on  the  footing  of  negligence,  to  persons  who 
are  injured  in  their  persons  or  their  prop- 
erty  through  the  needless,  wanton,  or  gro«a- 
ly  negligent  act  of  exposing  other  danger- 
ous things  upon  his  premises  or  upon  the 
highway  adjacent  thereto,  attracting  chil> 
dren  or  animals,  or  endangering  the  safety 
of  the  unwary.  .  .  .  Tli«  general  rule 
remains  that  a  trespa&ser  or  mere  licensee, 
who  is  injured  by  a  dangerous  machine  or 
contrivance  on  the  land  of  another,  cannot 
recover  damages,  unless  the  machine  or  con- 
trivance is  such  as  an  owner  may  not  law- 
fully erect,  or  unless  the  injury  was  in- 
flicted wilfully,  wantonly,  or  through  the 
gross  negligence  of  the  owner  or  occupant  of 
the  premises."  In  2  Shearman  ft  Redfleld 
on  Negligence,  f  705,  the  following  appears: 
"A  mere  passive  acquiescence,  on  the  part  of 
the  owner  or  occupant,  in  the  use  of  real 
property  by  others,  does  not  involve  him 
in  any  liability  to  them  for  its  unfitness  for 
such  use.  They  take  all  risks  upon  theat- 
selves,  and  have  no  right  to  complain  of  any 
defect  in  the  premises,  even  though  caused 
by  the  direct  act  of  the  owner  (e.  g.,  a  pit 
sunk  in  the  land),  unless  the  act  is  mali- 
cious, or  is  committed  with  notice  of  the 
fact  that  strangers  are  likely  to  approach, 
and  without  any  effort  to  warn  them  of  the 
danger,  under  circumstances  which  justify  a 
belief  that  the  owner  was  indifferent  to  the 
injuries  which  might  happen  to  them." 

In  the  case  of  Newark  Electric  Light  ft 
P.  Co.  V.  Garden,  37  L.R.A.  726,  23  C.  0. 
A.  649,  39  U.  S.  App.  4M,  79  Fed.  74, 
the  court  said,  in  speaking  of  the  liability 
of  the  owner  of  the  property  to  a  technical 
trespasser:  "In  such  a  case  as  this  one,  it* 
special  facts  are  for  oonsideration,  and  upon 
them,  and  not  solely  with  reference  to  the 
ownership  or  occupancy  of  the  loout  in  qtio, 
the  question  of  duty  must  be  determined. 
'It  is  true  that,  where  no  duty  is  owed,  no 
liability  arises.  .  .  .  But  it  has  been  of- 
ten said  duties  arise  out  of  circumstances. 
Hence,  where  the  owner  has  reason  to  ap- 
prehend danger,  owing  to  the  peculiar  situa- 
tion of  his  property,  and  its  openness  to 
accident,  the  rule  will  vary.'  Hydraulic 
Works  Co.  V.  Orr,  83  Pa.  332.  It  makes  no 
difference,  where  the  circumstances  give  ris* 
to  duty,  that  the  plaintiff  was  'technically 
a  trespasser.'  Schilling  v.  Abernethy,  112 
Pa.  437,  56  Am.  Rep.  320,  3  Atl.  792.  The 
true  question  is:  Was  be  *a  trespasser 
there  in  a  sense  that  would  excuse  the  de- 
fendant for  the  acts  of  negligence,  .  .  . 
whether  the  owner  or  occupant  of  the  prem- 
ises is  liable  tinder  aay  eircumstancea^  and, 
43 
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if  80,  under  what  circujnstanoea,  for  injuries 
received  by  a  person  while  on  such  prem- 
ises, and  by  reason  of  their  dangerous  con- 
dition f  In  Union  P.  R.  Co.  t.  McDonald, 
162  U.  8.  202,  38  L.  ed.  434,  14  Sup.  Ct. 
Rep.  619,  the  question  was  thus  stated,  and, 
answering  it,  the  Supreme  Court  held  tha;t, 
under  the  circumstances  of  that  case,  the 
person  injure^  could  not  be  regarded  'as  a 
mere  trespasser,  for  whose  safety  and  pro- 
tection, while  on  the  premises  in  question, 
against  the  unseen  danger  referred  to,  the 
railroad  company  was  under  no  duty  or  ob- 
ligation whatever  to  make  provision.'  The 
fact  that,  in  these  cases,  the  courts  gave  due 
weight  to  the  circumstance  that,  in  each  of 
them,  the  person  injured  was  a  child,  would 
not  justify  us  in  restricting  the  application 
of  the  principle  upon  which  they  were  de- 
cided to  cases  which  present  the  same  pecul- 
iarity. The  doctrine  of  all  of  them  is  that 
a  duty  of  care  may,  by  reason  of  the  circum- 
stances, be  due  by  the  owner  of  property  to 
one  who  is  technically  a  trespasser  upon  itj 
•nd  the  youth  of  those  most  likely  to  suffer 
from  a  failure  to  discharge  such  duty  is 
■imply  one  of  the  circumstances  which,  when 
present,  is  to  be  considered  with  the  rest." 
See  volume  21,  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  471:  "It  seems  very  clear  that  the 
doctrine  of  duty  to  the  particular  person 
injured,  on  which  so  many  cases  lay  stress, 
is,  in  fact,  only  an  application  of  the  gen- 
eral rule  of  natural  and  proximate  cause 
hereinafter  considered.  That  is  to  say,  the 
duty,  the  breach  of  which  is  negligence,  is 
to  refrain  from  doing  that  which  will  likely 
cause  LQjury  to  others,  or  to  do  that  which, 
under  the  circumstances,  reasonable  prudence 
requires.  An  act  or  omission  from  which 
injurious  consequences  could  not,  in  a  sense, 
have  been  foreseen,  is  not  negligence.  If, 
therefore,  for  example;  a  party  invites  others 
on  his  premises,  he  will  be  held  to  contem- 
plate their  presence  there,  and  to  know  that 
dangerous  conditions  or  appliances  will  like- 
ly produce  injuries.  A  duty  arises,  accord- 
ingly, that  the  premises  shall  be  reasonably 
safe  for  the  purposes  intended.  Where  the 
use  of  premises  is  not  contemplated,  aa  in 
the  case  of  trespassers,  the  proprietor  is  not, 
as  a  rule,  negligent  in  failing  to  maintain 
the  premises  in  a  safe  condition,  for  the 
simple  reason  that  injury  to  others  is  not 
reasonably  to  be  anticipated.  That  this  is 
the  controlling  principle  is  further  evidenced 
by  numerous  cases  wherein  an  owner  of 
premises  has  been  held  liable  to  trespassers, 
where  either  their  presence  thereupon  was 
known  or  should  have  been  anticipated.  It 
seems  misleading  in  the  extreme  to  state 
that  no  duty  is  owing  to  trespassers,  or 
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liSensees,  or  persona  not  on  the  premises  by 
invitation,  express  or  implied.  No  duty  is 
owing  only  where  injuries  should  not  rea- 
sonably have  been  apprehended.  The  cases, 
however,  for  the  most  part,  discuss  the  ques- 
tion with  reference  to  the  duty  owing  to 
persons  in  particular  situations  with  refer- 
ence to  the  property  or  premises  on  which 
the  injuries  occurred,  rather  than  their  situ- 
ation with  reference  to  the  likelihood  of  In- 
juries within  the  range  of  contemplation 
of  the  party  sought  to  be  charged  with  lia- 
bility therefor." 

See  also  next  page  (472)  which  is  as  fol- 
lows: "A  number  of  cases  lay  down  the 
rule  that  an  owner  of  premises  owes  no  duty 
with  reference  to  the  safety  or  immunity 
from  injuries  of  trespassers  thereon.  Other 
authorities  declare  that  the  liability  of  » 
proprietor  in  such  circumstances  is  only 
that  he  shall  not  be  grossly  negligent,  and 
shall  abstain  from  the  infliction  of  injuries 
by  active  misconduct  or  wantonness,  or  in- 
tent and  purpose  to  harm.  But  the  prefer- 
able view  is  believed  to  be  that  at  party's 
liability  to  trespassers  depends  on  the  for- 
mer's contemplation  of  the  likelihood  of  their 
presence  on  t^e  premises,  and  the  probabil- 
ity of  injuries  from  contact  with  conditions 
existing  thereon.  While,  as  a  rule,  a  party 
will  not  be  deemed  to  anticipate  the  com- 
mission of  wilful  wrong,  yet  where,  under 
the  drcumetances,  a  technical  trespass  may 
reasonably  be  anticipated,  the  owner  of 
premises  will  be  liable  for  a  failure  to  take 
reasonable  precaution  to  prevent  injuries  ta 
the  trespasser." 

See  also  Kansas  C.  R.  Co.  v.  Fitzsimmons, 
22  Kan.  686,  31  Am.  Rep.  208;  Schilling  v. 
Abemethy,  112  Pa.  437,  66  Am.  Rep.  320. 
3  AtL  702;  Cauley  t.  Pittsburgh,  C.  &  St.  L. 
R.  Co.  96  Pa.  398,  40  Am.  Rep.  667;  and 
Plummer  t.  Dill,  156  Mass.  426,  32  Am.  St. 
Rep.  463,  81  N.  E.  128.  These  authorities 
all  recognize  the  general  rule  as  stated  in 
the  opinion,  but  also,  announce  the  rule  to 
be  that,  when  the  owner  of  land  makes  aa 
excavation  or  other  dangerous  thing  there- 
on, at  a  place  where  persons  are  likely  to 
be  injured  by  reason  thereof,  and  the  own- 
er has  reason  to  anticipate  such  injuries, 
and  fails  to  provide  reasonable  means  to 
protect  them  from  injury,  he  is  responsible, 
although  the  injured  persons  are  technical 
trespassers.  This  rule  was  also  approved  by 
this  court  in  the  case  of  Reeves  v.  French, 
20  Ky.  L.  Rep.  220,  46  S.  W.  771,  46  3.  W. 
217.  Reeves  sued  French  for  damages  for 
injuries  received  by  reason  of  his  falling 
into  a  chute  or  cellar,  under  French's  hooss. 
Reeves  claimed  he  fell  in  from  the  side- 
walk. French  oontended  tl^t  BeeTCSilaffc 
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the  street  Toluntarily,  and  walked  across  a 
vacant  lot  until  he  arrived  at  the  cellar, 
which  was  10  or  12  feet  from  the  street, 
when  he  carelessly  and  negligently  fell  in- 
to 'it.  The  court  in  that  case  referred  to 
Thompson  on  Negligence,  and  Reeves  being 
a  trespasser  and  voluntarily  leaving  the 
sidewalk,  and  falling  into  the  cellar  12  feet 
from  the  street,  and  denied  his  right  to  re- 
cover; bnt  the  court  in  arriving  at  this'  con- 
elusion  used  the  following  significant  lan- 
guage, which  is  peculiarly  applicable  to  tlie 
case  at  bar :  "There  was  no  proof  in  the  rec- 
ord which  tended  to  show  that  there  was 
any  travel  along  French's  house  adjoining 
the  vacant  lot,  or  that  French  had  the 
•[lightest  reason  to  believe  that  anyone  in 
passing  over  the  vacant  lot  would  fall  into 
the  chute  on  that  side  of  his  house." 

The  proof  in  this  case  shows  that  this 
▼at  was  12  feet  long,  3  feet  wide,  and  6 
feet  deepk  and  was  filled  at  all  timew  with 
boiling  or  scalding  water,  which  was  level 
with  the  surrounding  ground,  and  one  end 
of  the  vat  was  less  than  4  feet  from  the 
sidewalk.  It  was  not  inclosed  in  any  way, 
nor  was  there  anything  to  give  warning  of 
its  presence  to  persons  approaching  it.  It 
was  situated  near  the  center  of  a  city  con- 
taining 25,000  or  30,000  inhabitants,  much 
travel  near  it,  and  in  a  place  which  would 
attract  persons  to  enter  after  dark,  for  the 
purpose  stated  in  the  opinion.  The  proof 
shows  that  appellant  had  no  knowledge  of 
the  vat,  and  that  appellee's  manager  had 
been  warned  of  the  danger  to  persons  in 
leaving  it  uninclosed  and  exposed ;  and  also 
appellant  offered  to  prove  that  another  per- 
son, previoiu  to  appellant's  injury,  had  fal- 
len into  the  vat,  and  received  injuries  in  the 
same  way.  The  court  refused  to  allow  this 
proof,  but  it  was  competent.  In  view  of 
this  evidence,  the  case  should  have  been  sub- 
mitted to  the  jury,  on  the  issues  made,  and 
an  instruction  given  to  the  effect  that,  if  the 
jury  believed  from  the  evidence  that  thii^ 
vat  of  scalding  water  was  so  near  the  street 
or  sidewalk  and  at  a  place  where  persons 
would  likely  be  injured  by  falling  into  it, 
and  if  they  further  believed  that  the  de- 
fendant knew,  or  had  reasonable  grounds  to 
anticipate,  that  persons  would  approach  and 
fall  into  it,  and  defendant  failed  to  use  or 
exercise  ordinary  care  to  inclose  or  cover  it, 
and  protect  persons  from  injury  by  falling 
into  it, — ^then  the  jury  should  find  for  plain- 
tiff. 

For  these  reasons,  I  dissent  from  the  opin- 
ion of  the  court. 

Petition  for  rehearing  denied  June,  1906. 
6L.R.A.(N.S.) 


KENTUCKY  COURT  OF  APPEALS. 

NEW    YORK    LIFE    INSURANCE    COM- 
PANY 

V. 

LEON  LEVY,  Admr.,  etc.,  of  Moses  LeTT, 
Deceased. 

(—  Ky.  — ,  02  S.  W.  326.) 

Insurance — ^issuance  for  portion  of  claim-w 
effect. 

The  issuance  of  *  policy  of  life  in- 
surance  for  $6,000  upon  an  application  for 
$10,000  is  a  rejection  of  the  proposition  of 
the  applicant,  and  not  binding  upon  the  in- 
surer until  assented  to  by  the  applicant. 

(Nunn,  J.,  dissents.) 

(March  23,  1906.) 


Case  Note.  —  Effect  of  rejection  of  por- 
tion of  application  for  insurance:  ■  The 
decision  above  is  based  upon  the  applica- 
tion to  policies  of  insurance,  of  that  fa- 
miUar  principle  of  the  law  of  contract, 
found  in  the  quotation  from  Parsons  in  the 
opinion,  that  there  can  be  no  legally  bind- 
ing agreement  unless  the  parties  thereto 
assent  to  the  same  thing  in  the  same  sense; 
that  there  can  be  a  contract  only  when  a 
proposition  or  offer  is  met  by  an  acceptance 
entirely  and  adequately  corresponding  there- 
with. The  minds  of  insurer  and  insured 
must  meet  upon  all  the  essential  terms  of 
the  proposed  insurance ;  and  upon  this  prop- 
osition all  the  authorities  are  in  accord  with 
New  York  L.  Irs.  Co.  v.  Ixrr. 

Accordingly,  it  has  been  held  that  there 
was  no  contract  of  insurance  where  it  ap- 
peared that  the  applicant  died  before  the 
policy  as  issued  by  the  company  was  de- 
livered to  him,  which  policy  differed  from 
the  one  contemplated  by  the  insured  in  his 
application  in  that  it  went  into  force  from 
a  different  date,  required  the  payment  of 
smaller  premiums,  and  designated  different 
days  as  the  dates  of  their  payment.  Mu- 
tual L.  Ins.  Co.  V.  Young,  23  Wall.  85,  23 
L.  ed.  152.  In  this  case  it  also  appeared 
that  the  apnlicant  had  received  a  receipt 
from  the  company's  agent  for  the  first  pre- 
mium on  the  policy  contemplated  in  his  ap- 
plication, which  receipt  stipulated  that  the 
policy  should  be  in  force  from  and  after  the 
date  thereof,  in  case  the  company  accepted 
the  application;  and  that,  if  the  company 
declined  the  risk,  the  amount  represented 
by  the  receipt  should  be  returned  to  the 
applicant  on  the  production  of  the  same. 

Hence,  the  mere  mailing  to  an  applicant 
for  insurance  a  policy  essentially  different 
in  its  terms  from  that  contemplated  in  the 
application  will  not  alone  make  the  com- 
pany liable,  where  it  has  not  been  accepted 
by  the  insured  before  the  occurrence  of  the 
loss  insured  against.  Eamblet  v.  City  Ins. 
Co.  36  Fed.  118. 

Nor  was  there  any  valid  contract  of  in- 
surance, upon  which  an  insurance  company 
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CROSS- APPEALS  from  a  judgment  of  the 
Circuit  Court  for  Henderson  County  in 
favor  of  plaintiff  for  a  part  of  his  demand 
in  an  action  brought  to  enforce  payment 
of  certain  life  insurance  policies;  defendant 
appealing  from  so  much  as  permitted  some 
recovery;  and  plaintiff  appealing  from  the 
rejection  of  a  portion  of  his  claim.  Re- 
versed on  defendant's  appeal. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Clay  &  CUy,  Yeaman  &  Yeaman, 
and  James  H.  Mcintosh,  for  d'afendant: 

An  application  is  not  a  contract;  it  is 
ft  mere  offer  to  contract. 

Travis  v.  Nederlands  Ins.  Co.  43  C.  C.  A. 
653,  104  Fed.  486;  Miller  v.  Northwestern 
Mut.  L.  Ins.  Co.  49  C  C.  A.  330,  111  Fed. 
465;  Paine  t.  Pacific  Mut.  L.  Ins.  Co.  2 
C.  C.  A.  490,  10  U.  8.  App.  256,  51  Fed. 
660;  Reserve  Loan  L.  Ins.  Oo.  v.  Hoclcett 
(Ind.)  73  N.  E.  842;  Markey  v.  Mutual 
Ben.  L.  Ins.  Co.  118  Mass.  178;  Heiman  v. 
Phoenix  Mut.  L.  Ins.  Co.  17  Minn.  153,  10 


Am.  Rep.  164,  Gil.  127;  Armstrong  v.  Stata 
Ins.  Co.  61  Iowa,  212,  16  N.  W.  94;  Pickett 
V.  G«rman  F.  Ins.  Co.  39  Kan.  697,  18  Pa*. 
003;  Alabama  Gold  L.  Ins.  Co.  y.  Mayes, 
61  Ala.   163. 

If,  in  acting  on  the  application,  tiie  com* 
pany  does  not  accept  it  precisely  as  made, 
but  in  some  measure  varies  fmn  it  or  falls 
short  of  full  and  complete  acceptance  of 
all  its'  terms,  its  action  constitutes  in  law 
a  rejection  of  the  application  and  a  counter 
offer,  which  cannot  become  a  contract  until 
submitted  Ut  and  accepted  by  the  applicant. 

Hutcheaon  v.  Blakeman,  3  Met.  (Ky.) 
80;  Baldwin  v.  Com.  11  Bush,  417;  Mutual 
L.  Ins.  Co.  V.  Gorman,  19  Ky.  L.  Rep.  295, 
40  S.  W.  571;  Dickerson  v.  Prudential  Sav. 
&  Life  Assur.  Spc.  21  Ky.  L.  Rep.  611,  52 
S.  W.  825;  Addison,  Contr.  p.  17;  1  Par- 
sons, Contr.  9th  ed.  476;  Hammon,  Contr. 
S  76;  Eliason  v.  Henshaw,  4  Wheat.  226, 
4  L.  ed.  550;  Mutual  L.  Ins.  Co.  v.  Young, 
23  Wall.  85,  23  L.  ed.  152;    Minneapolis  & 


could  be  held  liable,  where  application  was 
made  for  insurance  upon  a  specified  plan, 
and  the  company  declined  to  issue  a  policy 
such  as  therein  described,  but  issued  a  pol- 
icy on  a  different  plan,  calling  for  a 
larger  premium,  and  mailed  the  same  to 
its  agent,  and  before  it  was  tendered  to  the 
applicant  for  his  acceptance  or  rejection, 
and  before  he  was  aware  that  it  had  been 
■o  mailed,  the  applicant  died.  Mohrstadt 
T.  Mutual  L.  Ins.  Co.  62  C.  C.  A.  675,  115 
Fed.  81.  In  this  case  the  court  said  that 
the  policy  issued  by  the  company  oould  not 
become  binding  upon  either  party  until  it 
was  accepted  by  the  applicant  in  place  of 
the  contract  which  he  had  proposed  to  enter 
into;  that  it  was  in  fact  a  counter  proposi- 
tion for  a  different  kind  of  insurance,  and, 
as  it  did  not  reach  the  applicant  in  his  life- 
time, and  was  never  accepted  by  him,  and 
could  not  be  accepted  after  his  death  by 
anyone  for  him,  the  minds  of  the  parties 
never  met. 

And  in  Stephens  v.  Capital  Ins.  Co.  87 
Iowa,  283,  64  N.  W.  139,  it  was  held  that 
there  was  no  contract  of  insurance  where 
it  appeared  that  application  -v^s  made  fori 
insurance  in  a  certain  amount  which  was 
intended  to  cover  the  whole  property,  all  of 
which  was  also  to  be  insured  against  loss 
by  tornado,  cyclone,  and  wind  storm  up  to 
an  amount  soecified;  and  the  application  was 
not  accepted  by  the  company  in  this  form, 
but  was  changed  by  interlineation  by  an 
oflScer  of  the  company  so  that  the  tornado 
clause  applied  to  a  part  only  of  the  prop- 
erty; and  the  policy  was  sent  to  be  deliv- 
ered to  the  assured  in  accordance  with  this 
change,  but  was  not  accepted  by  him,  and 
a  few  days  afterward  a  part  of  the  prop- 
erty was  destroyed  by  fire;  even  though  it 
also  appeared  that  the  assured  had  exe- 
cuted his  promissory  notes  for  the  insur- 
ance premium,  and  delivered  the  same  to  the 
5LJl.A.(N.S.) 


company,  which  returned  them  to  him  after 
tl>e  fire. 

So,  the  Kentucky  court,  in  Provident  Sst. 
Life  Assur.  Soc.  v.  Elliott,  93  S.  W.  659,  a 
later  case  than  the  one  above,  again  ap- 
plied the  same  principle  of  law  in  holding 
that  a  contract  of  insurance  was  never  com- 
pleted where  an  application  was  made  for 
insurance,  in  which  was  reserved  the  right 
to  change  the  beneficiary,  which  right  was 
not  permitted  by  the  rules  of  the  company 
under  the  particular  form  of  policy  appli^ 
for,  and  the  company  rejected  the  applica- 
tion, and  in  lieu  thereof  prepared  two  new 
applications  in  accordance  with  its  rules, 
and  attached  each  to  a  policy  of  the  same 
kin9  and  for  the  same  amount  as  stipulated 
in  the  application,  and  forwarded  them  to 
its  local  agents  to  be  delivered  when  ths 
applicant  signed  the  applications  and  paid 
the  first  premium  on  the  policies,  and  h» 
died  before  signing  the  applications  and 
before  the  policies  were  delivered  to  him. 

So,  it  was  held  that  the  minds  of  the 
parties  never  met,  and  that  no  contnict  of 
msurance  was  ever  effected,  where  it  sp* 
peared  that  an  insurance  company  refusM 
an  application  for  a  standard  policy  upon 
the  applicant's  life,  and  offered  him  a  pol- 
icy of  a  lower  class,  which  was  declined  by 
him,  and  thereupon  the  company  decided 
to  offer  him  another  policy,  which,  whfle 
better  than  the  one  declined  by  him,  was  not 
such  as  he  had  applied  for,  and  the  appli- 
cant died  before  he  had  an  opportunity  to 
determine  whether  or  not  he  would  accept 
it.  New  York  L.  Ins.  Co.  r.  Mcintosh,  88 
Miss.  236,  38  So.  775. 

And  it  was  held  that  the  insurer  was  not 
liable  where  its  agent  agreed  with  a  person 
upon  the  terms  of  insurance  subject  to  rati- 
fication by  the  company,  but  the  company 
did  not  accept  these  terras,  but  issued  the 
policy  in  suit  to  the  applicant  and  sent  him 
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St.  L.  B.  Co.  T.  Columbus  Rolling  Mill,  119 
U.  S.  149,  30  L.  ed.  »76,  7  Sup.  Ct.  Rep. 
168;  Carr  t.  Duval,  14  Pet.  77,  10  L.  ed. 
301;  First  Nat  Bank  t.  Hall,  101  U.  S. 
43,  25  L.  ed.  822;  La  Compania  Bilbaina 
▼.  Spanish- American  Light  &  P.  Co.  146  U. 
S.  483,  36  L.  ed.  1064,  13  Sup.  Ct.  Rep. 
142;  Starr  &  Co.  t.  Galgate  Ship  Co.  16  C. 
0.  A.  360,  20  U.  S.  App.  609,  08  Fed.  234; 
Equitable  Life  Assur.  Soo.  ▼.  McElroy,  28 
C.  C.  A.  305,  40  U.  S.  App.  648,  83  Fed. 
631;  Mohrstadt  t.  Mutual  L.  Ins.  Co.  62 
0.  C.  A.  676,  116  Fed.  81;  Phenix  Ins.  Co. 
V.  Schultz,  26  C.  C.  A.  468,  42  U.  8.  App. 
483,  80  Fed.  337;  Hamblet  y.  City  Ins. 
Co.  SO  Fed.  122;  Jenness  t.  Mt  Hope  Iron 
Co.  63  Me.  20;  Ooean  Ins.  Co.  y.  Carring- 
ton,  8  Conn.  367;  Rogers  y.  Charter  Oak 
L.  Ins.  Co.  41  Coim.  07;  Quinlan  v.  Prov- 
idence Washington  Ins.  Co.  133  N.  Y.  360, 
28  Am.  St  Rep.  046,  31  N.  B.  31;  Mill- 
ville  Mut  M.  A  F.  Ina.  Co.  y.  CoUerd,  38 
N.  J.  L.  480;  Myers  y.  Keystone  Mut  L. 


Ins.  Oo.  27  Pa.  268,  67  Am.  Dec.  462; 
Tifft  T.  Phoenix  Mut  L.  Ina.  Co.  6  Lana. 
198;  Michigan  Pipe  Co.  v.  Michigan  k'.  Hi 
M.  Ins.  Co.  92  Mich.  482,  20  L.R.A  277, 
52  N.  W.  1070;  Stephens  v.  Capital  Ins. 
Co.  87  Iowa,  283,  64  N.  W.  139;  Bom  y. 
Home  Ins.  Co.  120  Iowa,  299,  94  N.  W. 
849 ;  Stilwell  y.  Covenant  Mut  L.  los.  Co.  83 
Mo.  App.  216;  Yore  v.  Bankers'  t  M.  Mut 
Life  Asso.   88  Oal.  609,  26  Pac.  614. 

Messrs.  Ward  &  Ward,  with  Messrs.  Dor- 
sey  &  Stanley,  for  plaintiff: 

When  Egard  accepted  the  cheek  from 
Levy,  that  was  a  payment  of  the  premium, 
and  from  that  momjent  the  insurance  b^sn. 

Lee  y.  Union  Cent  L.  Ins.  Oo.  19  Ky. 
L.  Rep.  608,  41  S.  W.  310;  National  L.  Ins. 
Co.  V.  TweddeU,  22  Ky.  L.  Rep.  881,  68 
S.  W.  690;  Howard  Ins.  Co.  v.  Owen,  94 
Ky.  197,  21  8.  W.  1037. 

On  petition  for  rehearing. 

The  application  was  never  rejected  by  the 
company. 


a  letter  requiring  the  whole  of  the  premium 
to  be  paid  m  cash,  notifying  him  that,  if  he 
did  not  wish  to  comply  with  these  terms, 
he  should  return  the  policy,  and  he  retained 
the  policy,  but  failed  to  comply  with  the 
terms.  Myers  v.  Keystone  Mut  L.  Ins.  Co. 
27  Pa.  268,  67  Am.  Dec.  462. 

The  same  conclusion  was  reached  in  .A)tna 
L.  Ins.  Co.  V.  Hocker  (Tex.  Qv.  App.)  89 
8.  W.  26,  in  which  it  was  held  that  there 
was  no  completed  contract  of  insurance 
where  it  appeared  that  an  applicant  for  in- 
surance upon  his  life  executed  a  note  for 
the  first  year's  premium  thereon  to  the  in- 
surance company's  local  agent,  which  was 
placed  in  escrow  to  be  deUvered  upon  the 
receipt  by  the  applicant  of  a  satisfactory 
policy,  and  the  premium  in  the  application 
was  fixed  at  the  applicant's  age  when  the 
application  was  written,  but  was  changed 
without  his  knowledge  to  the  rate  fixed  at 
the  age  he  would  be  upon  the  commence- 
ment of  the  policy,  and  the  policy  at  the 
changed  rate  was  written  by  the  company 
and  mailed  to  its  agents  with  instructions 
to  deliver  upon  the  applicant's  signing  the 
correction  _  of  his  application.  It  further 
appeared  in  this  case  that  the  policy  as 
issued  was  sent  to  the  bank  in  which  the 
premium  note  had  been  deposited,  and  that 
the  applicant  authorized  the  transfer  of  the 
policy  to  another  bank,  and  requested  a 
friend  to  go  to  the  bank  to  which  he  ex- 
pected it  to  be  changed  and  get  it  for  him, 
but  no  application  was  made  therefor  by 
anyone  to'  the  bank  holding  the  note  in 
escrow  until  after  the  applicant's  death, 
when  delivery  was  refused. 

So,  it  was  held  that  there  was  no  con- 
tract of  insurance  where  an  insurance  agent 
agreed  to  insure «  house  upon  certain  terms 
in  one  of  several  companies  represented  by 
him  without  designating  which  one,  and  one 
of  such  companies  offered  to  insure  the 
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house  for  a  shorter  period  than  that  con- 
templated in  the  apnlication  and  for  a 
higher  premium,  but,  before  such  terms  were 
accepted  by  the  applicant  for  the  insur- 
ance, the  company  rejected  the  risk.  Shel- 
don V.  EekU  F.  Ins.  Co.  66  Wis.  436,  27  N. 
W.  316. 

Upon  the  same  principle,  it  was  held  in 
Bom  v.  Home  Ins.  Co.  120  Iowa,  299,  94 
N.  W.  849,  in  which  the  question  was  the 
situs  of  the  contract,  that  where  an  appli- 
cation for  insurance  was  taken  by  a  local 
agent,  and  sent  to  another  state  for  ap- 

Eroval  by  a  general  agent  under  a  stipu- 
ition  that  it  should  not  be  binding  until 
there  approved,  and  the  approval  was  there 
made  except  as  to  the  premium,  which  was 
increased  and  the  local  agent  so  notified, 
the  contract  was  not  complete  until  the 
change  was  agreed  to  by  the  assured.  To 
the  same  effect  are  Provident  Sav.  Life 
Assur.  Soc  V.  Hadley,  43  C.  C.  A.  25,  102 
Fed.  856,  and  Millard  y.  Brayton,  177  Mass. 
533,  62  L.R.A.  117,  83  Am.  St.  Rep.  294,  59 
N.  E.  436. 

But  no  mere  trifling  change  from  the 
terms  of  the  application  will  oe  permitted 
to  defeat  the  liability  of  either  party  to 
a  contract  of  insurance;  and  it  Las  accord- 
ingly been  held  that,  where  application  was 
made  for  insurance  in  the  amount  of  $25,- 
000,  and  the  company  issued  two  policies  for 
$10,000  each  and  one  for  $6,000,  each  of 
which  stated  that  it  was  executed  in  consid- 
eration of  the  application  therefor,  and  the 
assured  accepted  them  all  without  objec- 
tion, the  fact  that  one  policy  was  not  is- 
sued for  the  whqle  amount  was  not  sueh  a 
departure  from  the  terms  of  the  applica- 
tion as  would  make  such  policies  new  and 
different  contracts  from  tlut  contemplated 
in  the  application.  Home  L.  Ins.  Co.  t. 
Myers,  60  C  C.  A.  644,  112  Fedv  84&       . 
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Halle  r.  New  York  L.  Ins.  Co.  22  Ky.  L. 
Rep.  740,  68  S.  W.  822;  Lee  v.  Union  Cent. 
L.  Ins.  Co.  19  Ky.  L.  Rep.  600,  41  S.  W. 
319;  Howard  Ins.  Co.  v.  Owen,  »upra;  Con- 
tinental Ins.  Co.  T.  Haynea,  10  Ky.  I^  Bep. 
276. 

Barker,  J.,  delivered  the  opinion  of  the 
court: 

On  the  30th  day  of  December,  1903, 
Moses  Levy,  a  oitizen  of  Henderson  county, 
Kentucky,  made  written  application  to  the 
New  York  Life  Insurance  Company  for  $10,- 
000  of  insurance  on  bis  life,  to  be  written 
in  two  policies  of  $5,000  each.  This  pro- 
posal for  insurance  was  made  through  the 
company's  agent,  William  Egard,  who  for- 
warded it  to  the  main  office  in  New  York 
city.  No  cash  premium  was  paid  at  the 
time  of  the  application,  but  it  is  claimed 
that  subsequently,  on  January  20,  1904, 
about  the  hour  of  noon,  at  the  solicitation 
of  the  agent,  William  Egard,  the  applicant 
gave  to  him  a  check,  payable  to  the  com- 
pany, for  $776.90,  being  the  cash  premium 
for  one  year's  insurance  for  the  amount  ap- 
plied for.  At  11:45  F.  M.  of  that  day  the 
applicant  suddenly  died.  On  the  19th  of 
January,  1904,  the  company  rejected  the 
application  for  $10,000  of  insurance,  but 
approved  it  for  $6,000,  and  in  pursuance  of 
this  action  wrote  out  a  policy  for  this  sum 
on  the  life  of  the  applicant,  conforming  in 
all  respects  to  his  application,  except  in 
the  amount  of  the  policy  and  the  annual 
premium  therefor.  This  policy  was  issued 
on  the  20th  of  January,  and  mailed  to  the 
company's  agent  at  Henderson,  Kentucky, 
where  it  was  receiyed  on  ^he  23d  of  Jan- 
uary, and,  although  the  agent  knew  of  the 
death  of  Levy,  he  delivered  it  to  Leon  Levy, 
his  son.  The  company  did  not  receive  no- 
tice of  the  death  of  Moses  Levy  until  the 
28th  of  January,  1904,  and,  in  ignorance  of 
this  fact,  on  the  26th  of  January  receded 
from  its  former  determination  to  insure 
him  for  only  $5,000,  and  issued  a  second 
policy,  in  all  substantial  respects  similar 
to  the  first,  and  forwarded  it  to  its  agent 
at  Henderson.  This,  although  received  by 
Egard,  was  not  delivered  because  of  a  tele- 
gram prohibiting  his  so  doing;  the  com- 
pany having  in  the  meantime  learned  of 
the  death  of  the  applicant. 

Leon  Levy,  the  son  of  the  applicant,  was 
duly  appointed  and  qualified  as  the  admin- 
istrator of  his  father's  estate,  and,  having 
made  demand  for  payment  of  the  whole 
amount  of  the  insurance  applied  fbr,  and 
being  refused  by  the  company,  he  instituted 
this  action  to  recover  the  full  sum  of  $10,- 
000,  alleging  in  his  petition,  among  other 
things,  the  following:  "The  plaintiff  fur- 
ther states  that  on  the  30th  day  of  Deoem- 
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ber,  1003,  the  decedent,  Moses  Levy,  and  th« 
defendant  entered  into  a  contract  of  life 
insurance,  by  the  terms  of.  which  the  de- 
fendant agreed  to  and  did  insure  the  life  of 
decedent,  and  agreed  to  pay  his  admims- 
trator  the  sum  of  $10,000.  The  plaintiff 
further  states  that  the  said  Moses  Levy,  on 
the  30th  day  of  December,  1903,  at  the  in- 
stance and  request  of  William  Egard,  an 
agent  o(  the  defendant,  made  a  written  ap- 
plication to  the  defendant  fOr  the  sum  of 
$10,000  insurance  on  his  life.  Said  appli- 
cation was  prepared  by  said  agent  and  ac- 
cepted by  said  company,  and  is  now  in  the 
possession  of  defendant,  and  cannot  be  filed 
herewith.  Said  insurance  was,  by  the  terms 
of  said  application,  and  by  the  agreement 
between  said  decedent  and  the  defendant,  to 
be  divided  into  two  policies  of  $5,000  each, 
which  the  defendant  agreed  to  issue  to  said 
Moses  Levy;  and  under  their  said  agree- 
ment said  policies  were  to  be  incontestable 
and  nonforfeitable  for  any  cause,  and  were 
to  relate  back  to  and  be  in  force  from  the 
date  of  said  application,  which  was  the 
30th  day  of  December,  1903.  It  was  also 
agreed  by  and  between  said  decedent  and 
said  defendant,  when  the  said  application 
was  made,  vie.,  on  the  30th  day  of  Decem- 
ber, 1903,  in  consideration  that  said  de- 
cedent would  pay  to  the  defendant  the  sum 
of  $776.90,  whid&  sum  he  did  pay  on  the 
morning  of  the  20th  day  of  January,  1904, 
and  the  further  consideration  that  said 
Moses  Levy  would  pay  to  the  defendant  a 
like  siun  of  $776.90  on  the  30th  day  of  De- 
cember each  year  thereafter  during  the  life 
of  said  Levy,  the  defendant  agreed  to  pay 
to  the  administrator  of  said  Moses  Levy, 
inunediately  upon  the  proof  of  his  death, 
the  sum  of  ten  thousand  dollars  ($10,000). 
It  was  also  agreed,  at  the  time  of  making 
said  application,  between  said  Moees  Levy 
and  the  defendant,  that,  sis  soon  as  the 
first  premium  was  paid,  which  was  in  fact 
on  the  morning  of  January  20,  1904,  the 
said  insurance  should  be  incontestable  and 
nonforfeitable  for  any  cause,  and  should  re- 
late back  to  the  date  of  said  application, 
and  be  in  force  and  effect  from  the  date  of 
said  application,  which  was  December  30, 
1903.  It  was  further  agreed  by  the  said 
decedent  and  the  defendant  that  if,  for  any 
cause,  the  defendant  should  refuse  to  issue 
both  or  either  of  said  policies,  then  the  in- 
surance as  agreed  upon  should  be  in  force 
and  effect  until  the  decedent  was  notified 
of  such  refusal  on  the  part  of  the  defendant^ 
and  the  premiums  should  then  be  returned 
to  said  Levy  by  the  defendant;  and  said 
Levy  was  not  notified  of  such  refusal,  nor 
was  the  premium  returned  to  him."  The 
defendant  company  filed  an  answer,  denying 
all  of  the  material  allegations  oi  the  peti- 
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tion,  including  that  of  the  payment  of  the 
premium  hj  the  applicant.  Upon  trial  of 
the  case,  after  all  the  evidence  was  in,  the 
court  awarded  the  defendant  company  a 
peremptory  instruction  to  the  jury  to  find 
for  it  on  the  second  policy,  and  the  jury, 
under  the  instructions  of  the  court,  found 
for  the  plaintiff  (appellee)  for  the  sum  of 
$5,000,  being  the  amount  of  the  first  policy, 
which  had  been  delivered  by  the  agent  to 
him.  From  the  judgments  based  upon  these 
verdicts,  the  insurance  company  is  here  on 
direct,  and  the  administrator  has  prosecut- 
ed a  cross,  appeal. 

The  trial  court  was  evidently  of  opinion 
that  the  issuance  of  the  first  policy  of  $6,- 
000  was  an  acceptance  pro  tanto  of  the  ap- 
plicant's proposal  to  the  company  for  in- 
surance in  the  sum  of  $10,000,  and  there- 
fore it  became  bound  for  the  sum  of  $5,000, 
provided  Moses  Levy  had  paid  over  to 
Egard  on  the  20th  of  January  the  sum  of 
$776.00  as  a  year's  premium  on  the  pro- 
posed insurance,  as  claimed  by  his  admin- 
istrator to  hare  been  done.  This  position, 
it  seems  to  us,  is  not  only  unsound  as  a 
proposition  of  law,  but  in  effect  ignores  the 
uncontradicted  fact,  shown  by  the  appellee's 
own  evidence,  that  tiie  appellant  company 
rejected  the  proposal  for  $10,000  insurance 
on  the  19th  day  of  January,  1004,  which 
was  the  day  before  it  is  claimed  that  the 
premium  was  paid  by  the  applicant,  and 
thereby  ended  all  contractual  relations  pend- 
ing between  the  parties  at  that  time.  An 
application  for  insurance  in  no  wise  differs 
in  principle  from  any  other  proposal  to 
contract,  and  must,  in  order  to  bind  the 
parties,  be  assented  to  in  terms  as  broad 
and  comprehensive  as  the  proposition  made. 

On  this  subject  Parsons  in  his  work  on 
Contracts  (vol.  1,  475)  thus  states  the 
rule:  "There  is  no  contract  unless  the  par- 
ties thereto  assent,  and  they  must  assent 
to  the  same  thing,  in  the  same  sense.    .    . 

It  becomes  a  contract  only  when  the 
proposition  is  met  by  an  acceptance  which 
corresponds  with  it  entirely  and  adequate- 
ly." At  star  page  476,  the  author  says: 
"Many  cases  turn  upon  the  question  wheth- 
er this  assent  to  the  proposition  was  en- 
tire and  adequate.  The  principle  may  be 
stated  thus:  The  assent  must  comprehend 
the  whole  of  the  proposition,  it  must  be 
exactly  equal  to  its  extent  and  provisions, 
and  it  must  not  qualify  them  by  any  new 
nutter.  Thus,  an  offer  to  sell  a  certain 
thing,  on  certain  terms,  may  be  met  by  the 
answer,  1  will  take  that  thing  on  those 
terms,'  or  by  an  answer  which  means  this, 
however  it  may  be  expressed;  and  if  the 
proposition  be  in  the  form  of  a  question,  as, 
'I  will  sell  you  so  and  so;  will  you  buyt' 
the  whole  of  this  meaning  may  be  oonveyed 
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by  the  word  'yes,'  or  any  other  simply  af- 
firmative answer.  And  thus  a  legal  -con- 
tract is  completed.  But  there  are  cases 
where  the  answer,  either  in  words  or '  in 
effect,  departs  from  the  proposition,  or  va- 
ries the  terms  of  the  offer,  or  substitutes  for 
the  contract  tendered  one  more  satisfactory 
to  the  respondent.  .  .  .  The  respondent 
is  at  liberty  to  accept  wholly,  or  to  reject 
wholly;  but  one  of  these  things  he  must 
do,  for,  if  he  answers,  not  rejecting,  but 
proposing-  to  accept  under  some  modifica- 
tions, this  is  a  rejection  of  the  offer.  The 
party  making  the  offer  may  renew  it;  but 
the  party  receiving  it  cannot  reply,  accept- 
ing with  modifications,  and  when  these  are 
rejected  again  reply,  accepting  generally, 
and  upon  his  acceptance  claim  the  right  of 
holding  the  other  pari^-  to  his  first  offer." 

In  Page  on  Contracts,  vol.  1,  {{  46,  46, 
it  is  said: 

"Sec.  4S.  The  acceptance  must,  further- 
more, correspond  to  the  offer  at  every  point, 
leaving  nothing  open  for  future  negotia- 
tions. An  attempted  acceptance,  which 
leaves  open  the  adjustment  of  the  price,  or 
the  ascertainment  of  the  capacity  of  the 
ship  chartered,  where  that  is  a  material 
term  of  the  offer,  or  the  time  of  delivery 
or  of  payment,  or  an  acceptance  av  to  the 
price  only,  is  without  validly. 

"Sec.  46.  An  attempted  acceptance  which 
seeks  to  modify  one  or  more  terms  of  the 
offer  is  of  no  legal  effect  as  an  acceptance. 
It  is  really  a  rejection  of  the  offer,  and  a 
counter  proposition  in  lieu  of  the  original 
offer,  ai^  must  be  accepted  by  the  party 
making  the  original  offer  in  order  to  con- 
stitute an  agreement,"  etc. 

In  the  leading  case  in  the  Supreme  Court 
of  the  United  States  (Eliason  v.  Henshaw, 
4  Wheat.,  at  page  228,  4  L.  ed.,  at  page 
657)  Justice  Washington  states  the  prin- 
ciple here  involved  in  the  following  lan- 
guage: "It  is-  an  undeniable  principle  of 
the  law  of  contracts  that  an  offer  of  a  bar- 
gain by  one  person  to  another  imposes  no 
obligation  upon  the  former  until  it  is  ac- 
cepted by  the  latter,  according  to  the  terms 
in  which  the  offer  was  made.  Any  qualifica- 
tion of,  or  departure  from,  those  terms  in- 
validates the  offer,  unless  the  same  be 
agreed  to  by  the  person  who  made  it.  Un- 
til the  terms  of  the  agreement  have  received 
the  assent  of  both  parties,  the  negotiation 
in  open,  and  imposes  no  obligation  upon 
either."  In  the  leading  case  in  this  state 
on  the  subject  (Hutcheson  v.  Blakeman,  3 
Met.  [Ky.]  80)  our  court,  in  an  opinion 
by  Judge  Wood,  announces  the  principle  lu- 
der  discussion,  and  expressly  approves  'the 
quotation  from  Parsons  and  the  opinion  in 
Eliason  v.  Henshaw. 

The  case  of  Minneapolis  &  St.  L.  K.  Ca 
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V.  Columbus  Rolling  Mill,  119  U.  S.  149, 
30  L.  ed.  376,  7  Sup.  Ot.  Rep.  168,  was 
identical  in  principle  with  that  at  bar.  The 
railway  company  made  the  following  re- 
quest of  the  rolling-mill  company:  "De- 
cember 5,  1879.  .  .  .  'Please  quote  me 
prices  for  600  to  3,000  tons  SOlb.  steel  rails, 
and  for  2,000  to  5,000  tons  50  lb.  iron  rails, 
March,  1880,  delivery .'"  On  December  8, 
1879,  the  following  reply  was  made  to  the 
above  letter:  "Your  favor  of  the  6th  inst. 
at  hand.  We  do  not  make  steel  rails.  For 
iron  rails,  we  will  sell  2,000  to  6,000  tons 
of  60  lb.  rails  for  fifty-four' ($54.00)  dollars 
per  gross  ton  for  spot  cash,  f.o.b.  oars  at 
our  mill,  March  delivery,  subject  as  fol- 
lows," etc.  On  December  16,  1879,  the  rail- 
way company  telegraphed  the  mill  com- 
pany: "Please  enter  our  order  for  twelve 
hundred  tons  rails,  March  delivery,  as  per 
your  favor  of  the  8th.  Please  reply."  To 
this  the  railway  company  received  the  fol- 
lowing answer  by  telegraph:  "We  cannot 
book  your  order  at  present  at  that  price." 
Thereupon  the  railway  company  sent  an- 
other telegram:  "Please  enter  an  order  for 
two  thousand  tons  rails,  as  per  your  letter 
of  the  eighth.  Please  forward  written  con- 
tract. Reply."  The  rolling-mill  company 
denied  the  existence  of  any  contractual  re- 
lations between  it  and  the  railway  company 
growing  out  of  this  correspondence,  with 
the  result  that  the  latter  brought  suit  for 
breach  of  contract.  It  will  be  observed  that 
the  rolling-mill  company  proposed  to  sell 
to  the  railway  company  from  2,000  to  6,000 
tons  of  iron  rails  at  a  given  price,  and  that 
the  railway  company  accepted  to  the  ex- 
tent of  1,200  tons  only;  the  difference  be- 
tween the  minimum  proposition  of  the  roll- 
ing-mill company  and  1,200  tons,  the 
amount  ordered  by  the  railway  company, 
being  the  only  difference  between  the  offer 
and  acceptance,  just  as  in  the  case  at  bar, 
the  offer  of  Moses  Levy  for  $10,000  of  in- 
surance, and  the  counter  proposition  con- 
tained in  the  issuance  of  the  first  policy 
of  $6,000,  being  only  a  difference  of  amount. 
In  delivering  the  opinion  of  the  court,  Mr. 
Justice  Gray  said :  "The  rules  of  law  which 
govern  this  case  are  well  settled.  As  no 
contract  is  complete  without  the  mutual 
assent  of  the  parties,  an  offer  to  sell  im- 
poses no  obligation  until  it  is  accepted  ac- 
cording to  its  terms.  So  long  as  tike  offer 
has  been  neither  accepted  nor  rejected,  the 
negotiation  remains  open,  and  imposes  no 
obligation  upon  either  party;  the  one  may 
decline  to  accept,  or  the  other  may  with- 
draw, his  offer,  and  either  rejection  or  with- 
drawal leaves  the  matter  as  if  no  offer  had 
ever  been  made.  A  proposal  to  accept,  or 
an  acceptance,  upon  terms  varying  from 
those  offered,  is  a  rejection  of  the  offer,  and 
6L.R.A.(N.S.) 


pute  an  end  to  the  negotiation,  unless  the 
party  who  made  the  original  offer  renews 
it,  or  assents  to  the  modification  suggested. 
The  other  party,  having  once  rejected  the 
offer,  cannot  afterwards  revive  it  by  ten- 
dering an  acceptance  of  it.  Eliason  t.  Hen- 
shaw,  4  Wheat.  226,  4  L.  ed.  d66;  Carr  ▼. 
Duval,  14  Pet.  77,  10  L.  ed.  361;  First  Nat. 
Bamc  V.  Hall,  101  U.  S.  43,  60,  25  L.  ed. 
822,  826;  Hyde  v.  Wrench,  3  Beav.  334; 
Fox  V.  Turner,  1  111.  App.  153.  If  the  offer 
does  not  limit  the  time  for  ito  acceptance, 
it  must  be  accepted  within  a  reasonable 
time.  If  it  does,  it  may,  at  any  time  with- 
in the  limit  and  so  long  as  it  remains  open, 
be  accepted  or  rejected  by  the  party  to 
whom,  or  be  withdrawn  by  the  parties  by 
whom,  it  was  made.  Boston  &  M.  R  Co. 
V.  Bartlett,  3  Cusl).  224;  Dickinson  ▼. 
Dodds,  L.  R  2  Ch.  Div.  463.  The  defend- 
ant, by  the  letter  of  December  8th,  offered 
to  sell  to  the  plaintiff  2,000  to  6,000  tona 
of  iron  rails  on  certain  terms  specified,  and 
added  that,  if  the  offer  was  accepted,  the 
defendant  would  expect  to  be  notified  prior 
to  December  20th.  This  offer,  while  it  re- 
mained open,  without  having  been  rejected 
by  the  plaintiff  or  revoked  by  the  defendant, 
would  authorize  the  plaintiff  to  take,  at 
his  election,  any  nuns^r  of  tona  not  leas 
than  2,000  nor  more  than  5,000,  on  the 
terms  specified.  The  offer,  while  unre- 
voked, might  be  accepted  or  rejected  by 
the  plaintiff  at  any  time  before  December 
20th.  Instead  of  aooepting  the  offer  made, 
the  plaintiff,  on  December  16th,  by  telegram 
and  letter,  referring  to  the  defendant's  let- 
ter of  December  8th,  directed  the  defendant 
to  enter  an  order  for  1,200  tons  on  the  same 
terms.  The  mention,  in  both  telegram  and 
letter,  of  the  date  and  the  terms  of  the  de- 
fendant's original  offer,  shows  that  the 
plaintiff's  order  was  not  an  independent 
proposal,  but  an  answer  to  the  defendant'* 
offer,  a  qualified  acceptance  of  that  offer, 
varying  the  number  of  tons,  and  therefore 
in  law  a  rejection  of  the  offer.  On  Decem- 
ber 18th  the  defendant  by  telegram  declined 
to  fulfil  the  plaintiiTs  order.  The  negotia- 
tion between  the  parties  was  thus  closed, 
and  the  plaintiff  could  not  afterwards  fall 
back  on  the  defendant's  original  offer.  The 
plaintiff's  attempt  to  do  so,  by  the  telegram 
of  December  19th,  was  therefore  ineffectual, 
and  created  no  rigbte  against  the  deteni- 
ant." 

In  the  case  of  First  Nat.  Bank  v.  Hall, 
101  U.  S.  43,  25  L.  ed.  822,  the  court, 
speaking  through  Mr.  Justice  Swayne,  said : 
"A  proposal  to  accept,  or  acceptance  npon 
terms  varying  from  those  offered,  is  a  re- 
jection of  the  offer.  Baker  v.  Johnson 
County,  37  Iowa,  188.  See  also  Jenness  ▼. 
Mt.  Hope  Iron  Co.  63  Me.  20;    Chicago  A' 
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Q.  E.  H.  Co.  V.  Dane,  43  N.  Y.  240;  and 
Suydam  v.  Clark,  2  Sandf.  133."  To  the 
same  purport  are  Weaver  v.  Burr,  31  W. 
Va.  738,  3  L.R.A.  94,  8  S.  E.  743;  Mutual 
L.  Ina.  Co.  t.  Young,  23  Wall.  85,  23  L.  ed. 
162;  TraTis  v.  Nederland  L.  Ins.  Co.  43  C. 
O.  A.  663,  104  Fed.  486;  Tayloe  t.  Mer- 
ehants'  F.  Ins.  Co.  0  How.  401,  13  L.  ed. 
191.  It  results  from  the  foregoing  autitor- 
ity  that  the  declination  of  the  insurance 
company,  on  the  19th  day  of  January,  1904, 
to  accept  Moses  Levy  as  an  insurable  risk 
to  the  extent  of  $1 0,000,  although  it  ap- 
proved his  application  to  the  extent  of  is- 
suing a  policy  for  $6,000,  was  a  rejection 
of  his  proposal  for  $10,000  of  insurance, 
and  the  issuance  of  the  policy  for  $6,000 
was  a  n«w  propoeitioii,  which  he  could  ac- 
cept or  reject,  as  he  saw  fit.  Hier  death 
on  the  same  day,  January  20th,  the  policy 
for  $6,000  was  issued,  and  before  it  was 
sent  from  New  York,  of  course,  precludes 
the  idea  that  he  accepted  it.  This  eonelu- 
■ion  as  to  the  legal  effect  of  what  happened 
in  the  ofBce  of  the  insurance  company  in 
New  York  obviates  the  necessity  of  any 
discussion  of  the  merits  of  the  adminis- 
trator's rights  predicated  upon  the  payment 
of  the  premium  by  Moses  Levy  on  the  20th 
day  of  January.  The  eompany  having  re- 
jected his  application  on  the  19th,  no  con- 
tractual relations  existed  between  him  and 
it,  and  there  was  therefore  no  consideration 
or  basis  for  his  payment  to  Egard  of  the 
premium  on  the  policy  which  he  had  ap- 
plied for,  but  which  had  been  refused.  All 
of  that  part  of  the  discussion  on  this 
branch  of  the  case  may  be,  therefore,  laid 
aside  as  inapplicable  to  the  merits  of  the 
litigation,  and  those  authorities  rdied  upon 
as  upholding  the  administrator's  conten- 
tion, that,  after  the  payment  of  the  premi- 
um, his  decedent  was  insured  until  he  had 
notice  of  the  rejection  of  his  application, 
are  inapposite  to  the  case  at  bar,  for  the 
reason  that  no  premium  was  paid  until  aft- 
er the  rejection  of  the  applicant's  offer. 
It  in  therefore  idle  to  specula.te  as  to  what 
would  have  .been  the  decedent's  rights  if 
be  had  paid  the  insurance  premium  to 
Egard  during  the  pendency  of  the  applica- 
tion of  insurance,  or  how  far  Egard  was  au- 
thorized to  bind  his  company  by  statements 
conditioned  upon  the  prepayment  of  the 
premium.  As  no  such  payment  was  made 
during  the  existence  of  the  application,  the 
reasoning  predicated  upon  this  hypothesis 
falls  to  the  ground. 

Appellee  does  not  pretend  that  the  appli- 
•ation  of  Moses  Levy  for  $10,000  of  insur- 
anoe  on  his  life  was  anything  more  than  an 
offer  on  his  part  to  contract  vrith  the  insur- 
anee  eompany  until  after  he  paid  the  premi- 
nm.  His  witness,  I^rd,  states  positively 
tlAR.A.(N.S.) 


that  he  explained  to  the  old  man  that  he 
would  not  be  insured  under  the  application 
until  after  he  had  paid  his  premium,  and 
that  after  the  payment  of  the  premium  he 
would  stand  insured  as  of  the  30th  of  De- 
cember, 1003,  provided  the  company  finally 
accepted  his  aj^lication.  But  the  adminis- 
trator contends  that  Egard  said  that  the 
applicant,  after  the  payment  of  the  premi- 
um, would  stand  insured  as  of  the  30th  of 
December,  1903,  and  remain  insured  until 
after  notice  that  his  application  was  re- 
jected. But  by  neither  was  it  pretended 
that,  without  the  payment  of  the  premium, 
the  applicant  was  insured  as  of  the  30th  of 
December,  1903,  or  from  any  other  date ;  and 
this  view  is  fully  set  out  in  the  petition. 
Appellee's  whole  case  is  predicated  upon  the 
theory  that,  under  tiie  contract  of  the  ap- 
plicant with  the  agent,  after  the  payment  of 
the  premiimi,  the  former  would  stand  in- 
sured as  of  the  30th  of  December,  1903, 
until  notice  of  the  rejectimi;  and  that,  as 
he  'died  before  receiving  such  notice,  it  is 
claimed  he  is  entitled  to  the  $10,000.  We 
do  not  find  it  necessary  to  enter  into  any 
furUier  discussion  of  this  phase  of  the  case. 
The  fact  is  i^ot  disputed  that  the  money 
was  not  i>aid  until  after  the  19th  of  Janu- 
ary, 1904,  at  which  time  the  company  de- 
clined the  proposition  to  insure  the  appli- 
cant for  $10,000,  but  offered  to  insure  him 
for  $5,000,  which,  as  we  have  seen,  was  a 
rejection  of  his  offer  as  a  whole,  which  at 
once  tominateid  all  the  theretofore  existing 
contractual  relations  .  between  the  parties*. 
It  results,  therefore,  that  at  the  time  of 
the  applicant's  death  there  was  no  contract 
of  insurance  between  him  and  tiie  appel- 
lant company,  and  the  court  shoiild  have 
sustained  the  latter's  motion  for  a  peremp- 
tory instruction  to  the  jury  to  find  for  it 
on  the  whole  case. 

The  judgment  is  affirmed  on  the  cross, 
and  reversed  on  the  direct,  appeal,  for  pro- 
ceedings consistent  with  this  opinion. 

Nmm,  J.,  dissenting: 

The  court  in  its  opinion  did  not  discuss 
or  pass  upon  the  real  question  involved  in 
this  appeal.  No  one  will  take  issue  with 
the  court  in  its  opinion  on  the  proposition 
that,  to  make  a  binding  contract,  the  minds 
of  the  parties  must  meet.  When  one  party 
makes  a  proposition,  the  other  must  accept 
the  same,  without  any  material  change,  to 
make  it  a  contract.  It  is  conceded  by  all 
that  insurance  may  be  obtained  by  oral  or 
written  contract,  which  will  bind  the  com- 
pany, until  its  officials  shall  pass  upon  and 
reject  the  application.  One  Egard  was  the 
agent  of  the  cpmpany  who  took  Levy's  ap- 
plication for  the  insurance.  The  printed 
form  of  application  furnished  him  by  the 
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company,  together  with  other  proof,  shows 
that  he  had  the  power  and  authoril^  to 
enter  into  a  contract  with  Levy,  in  consid- 
eration that  Levy  paid  the  premium  in  cash, 
to  bind  the  company  to  take  the  risks  on 
Levy's  life  from  that  moment,  for  the  term 
of  twelve  months,  or  until  the  company,  by 
its  ofliciala,  had  rejected  the  application  and 
given  the  applicant  notice  thereof.  The 
record  shows  that  the  agent,  Egard,  so  ex- 
plained the  matter  to  Levy,  and  urged  him 
to  then  pay  the  cash.  The  agent  continued 
from  the  date  of  the  application,  December 
30th,  to  the  20th  of  January,  to  urge  Levy 
to  pay  the  cash  and  let  the  company  take 
the  risk.  On  the  morning  of  the  20th  the 
agent  entered  the  store  of  Levy  and  again 
urged  him  to  pay  the  premium,  and  as  an 
inducement  proposed  to  buy  from  him  some 
furniture.  Then  Levy  delivered  to  the 
agent,  for  the  company,  the  amount  of  the 
first  premium,  and  took  a  receipt  for  same. 
In  the  application  for  insurance  made  the 
30th  day  of  December,  1903,  and  signed  by 
Levy,  the  following  appears:  "That  the  in- 
surance under  any  policy  issued,  on  this 
application,  shall  take  effect  as  of  date  of 
t^is  application  unless  otherwise  agreed  in 
writing."  The  policies  that  were  issued 
were  both  dated  December  30,  1903.  Tlie 
last  one  was  issued,  however,  on  the  26th 
of  January,  1904.  The  company  contends, 
however,  that  it  did  not  assume  or  carry 
any  risks  until  the  issual  and  delivery  of 
the  policy,  in  the  lifetime  of  the  assured. 
This  is  an  unreasonable  and  unfair  con- 
struction of  the  contract.  It  was  under- 
stood and  agreed  that  Levy  was  to  pay  the 
first  premium,  $776.90,  in  consideration  that 
the  company  would  insure  him  for  twelve 
months.  Yet  we  find  the  company  issuing 
a  policy  on  the  26th  of  January,  and  dat- 
ing the  policy  back  to  the  date  of  the  ap- 
plication, December  30,  1903,  and  olaim  it 
had  not  insured  the  applicant  and  that  it 
had  not  assumed  the  risks  until  the  issual 
and  delivery  of  the  policy,  and,  as  he  was 
dead,  it' was  not  liable.  To  sustain  this 
contention  allows  the  company  to  collect 
a  premium  for  twelve  months'  insurance, 
and  yet  only  actually  insure  for  about  elev 
en  months.  There  is  evidently  something 
wrong  with  this  construction  of  the  con 
tract.  If  the  company's  construction,  as 
upheld  by  the  majority  opinion,  is  correct, 
it  is  easy  to  understand  how  those  in  charge 
of  insurance  companies  can  waste  and  mis- 
appropriate so  much  of  the  policy  holders' 
money  by  contributing  it  to  aid  in  political 
campaigns,  and  other  ways,  and  yet  re- 
main solvent.  In  the  receipt  attached  to 
the  application  this  language  appears: 
"Iliat,  if  a  policy  be  not  issued  on  said  ap- 
plication and  examination  within  sixty 
SL.R.A.(N.S.) 


days  from  this  date  [meaning  in  this 
December  30,  1903],  said  sum  [meaning  tbe 
first  premium  of  $776.90]  will  be  returned 
or  surrendered  on  surrender  of  this  receipit 
to  the  company."  Here  we  have  a  stipulk* 
tiou  that  the  company  may  hold  and  ntw 
the  premium  for  sixty  days  without  any 
assumption  of  risks  on  its  part,  and  then, 
if  it.  declines  to  accept  the  risk,  it  shall 
return  the  money,  without  accounting  fbr 
interest;  but  if  it  concludes,  at  tiie  end  of 
sixty  days,  to  approve  the  application  and 
accepts  the  risks,  it  issues  a  policy  and 
dates  it  back  to  the  date  of  the  applica- 
tion, and  secures  a  premium  from  the  in- 
sured sufficient  in  amount  to  pay  for  insur- 
ance for  twelve  months,  and,  in  fact,  the 
insured  only  receives  ten  months'  insurance. 
The  amount  that  each  policy  holder  is  beat- 
en out  of  is  comparatively  small,  but  when 
you  consider  the  millions  upon  millions  of 
policy  holders,  the  total  amount  made  in 
that  way  by  the  company  is  immense.  But 
the  application  contains  another  clause  as 
follows:  "That  any  payment  in  advance  on 
account  of  premium  shall  be  binding  on  the 
company  only  in  accordance  wiUi  the 
agent's  or  cashier's  receipt  tiierefor  cm  tbe 
company's  authorized  form." 

What  does  this  meanT  la  it  possible  that 
this  language  was  used  for  the  purpose  only 
of  binding  the  company  to  return  the  pre- 
mium to  the  applicant  in  case  it  rejected 
his  application?  Certainly  this  was  not  the 
purpose  of  that  clause.  There  was  no  clause 
needed  to  compel  it  to  perform  that  simple 
and  just  act.  Is  it  possible  that  the  com- 
pany by  the  use  of  this  language  meant  to 
be  understood  that  it  was  not  bound  to  re- 
turn a  premium  it  had  received  from  an  ap- 
plicant for  insurance,  when  the  application 
had  been  rejected  by  it,  unless  its  agent  or 
cashier  had  drawn  the  receipt  in  a  particu- 
lar manner  and  upon  one  of  the  company's 
authorized  forms  t  This  construction  of  that 
clause  is  absurd.  The  meaning  and  pur- 
pose was  to  bind  the  company  to  carry  th« 
insurance  on  the  applicant  from  the  time 
of  the  payment  of  the  premium  for  twelve 
months,  or  until  the  company  rejected  th* 
application  and  notified  the  applicant  thero- 
of.  But  the  company  saya  it  did  not  as- 
sume, nor  was  it  bound  for,  the  risk,  be- 
cause its  agent,  in  receiring  the  mon^  from 
Levy,  did  not  give  him  a  receipt  upon  one 
of  its  authorized  forms.  This  and  other 
courts  have  often  decided  that  persons  *ui 
jurit  cannot  in  advance  bind  themselves 
that  they  shall  only  be  bound  by  contracts 
made  in  a  particular  way  or  written  or 
printed  upon  a  particular  form,  or  kind  of 
paper. 

If  I  understand  the  majority  opinion,  it 
is,  in  effect,  conceded  that,  if  Levy  had  paid 
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the  premium  prior  to  the  rejection  of  hia 
application,  and  tliis'  date  is  fixed  as  of 
tlie  19tb'  of  January,  be  would  have  been 
insured  to  that  time;  but  at  the  moment 
of  rejection  the  risk  of  the  company  would 
have  ceased.  I  am  at  loss  to  understand 
upon  what  authority  or  sound  reason  the 
court  assumes  such  a  position.  It  leaves 
the  applicant  in  an  unenviable  position, 
without  insuranois  without  his  mon^  to 
buy  other  insurance,  and  ignorant  of  the 
fact  whether  he  would  be  compelled  to  ap- 
ply to  some  other  company  for  it. 

The  opinion  states  that  the  rejection  of 
the  application  took  place  on  the  19th  of 
January.  I  find  written  on  the  face  of  the 
original  application  the  following:  "Jan. 
20,  1904.  Approved  for  $5,000.00."  "Jan. 
26,  1904,  approved  for  $6,000.00."  The 
proof  shows  that  this  was  done  at  the  home 
office  of  the  company.  The  court  construes 
the  approval  of  the  first  $5,000  as  a  re- 
jection of  the  application.  This  is  rather 
a  strained  construction,  but,  concede  it  to 
be  correct,  in  my  opinion  it  did  not  re- 
lieve the  company  of  the  risk  it  incurred  on 
the  morning  of  the  20th  of  January,  when 
it  received  the  money  from  Levy  for  the 
first  premium;  and,  as  Levy  died  before  the 
return  of  the  premium,  and  before  he  was 
notified  of  the  rejection  of  his  application, 
the  beneficiary  named  in  the  application 
should  be  permitted  to  recover. 

But  the  court  says,  in  substance,  although 
the  agent  taking  Levy's  application  had  the 
power  to  receive  the  first  premium,  and 
bind  the  company,  yet  the  proof  shows  that 
this  power  and  authority  of  the  agent  was 
limited  so  that  it  could  not  incur  any  risk, 
unless  the  company  approved  the  applica- 
tion. To  illustrato  this  proposition:  Sup- 
pose on  the  30th  day  of  December,  1903, 
Levy  had  paid  the  company  the  first  pre- 
mium, and  the  authorized  form  of  receipt 
of  the  company  had  been  executed,  and  the 
company  then  said  to  Mr.  Levy,  "You  are 
now  insured  and  will  remain  insured  until 
the  expiration  of  sixty  days,  unless  we  with- 
in that  time  reject  your  application,  in 
which  event  you  have  never  been  insured." 
If  such  was  the  contract,  and  the  appellant 
had  died  before  the  issual-  of  the  policy,  all 
the  company  would  have  had  to  do  to  re- 
lieve itself  from  the  loss  would  have  been  to 
reject  the  application.  Suppose  some  wit- 
ness did  in  effect  make  this  statement;  Can 
this  court  believe,  or  is  it  compelled  to  be- 
lieve, that  an  insurance  company  or  an  in- 
dividual would  make  such  an  unfair  ftnd 
unconscionable  bargain  with  anyone;  or,  if 
made;  is  it  possible  that  this  court  will 
uphold  such  an  agreement?  "I  take  your 
money,  and  you  are  insured  from  this  mo- 
ment, provided  I  accept  your  application; 
|!L.R.A.(N.S.) 


but  I  take  sixty  days  to  consider  your  ap- 
plication, and,  if  you  die  before  1  issue 
your  policy  I  will  reject  it,  and  relieve  my- 
self of  responsibilty."  This,  in  substance, 
is  the  contract  that  the  court  says  was 
proved  in  this  case. 

For   these   reasons,    I    dissent   from   the 
opinion  of  the  court. 

Petition  for  rehearing  denied. 


KENXVOKT  OOITBX  OF  APPEALS. 

H.  T.  BROMLEY,  Admr.  of  G«orge  Bromley, 
Deceased,  Appt., 

T. 

WASHINGTON  LIFE  INSURANCE  COM- 
PANY OF  NEW  YORK  et  aL 

(—  Ky.  — ,  92  S.  W.  17.) 

Insurance — wagering  policy. 

1.  A  life  insurance  policy  procured  on 
the  understanding  that  the  insured  is  to 
secure  it,  and,  for  a  consideration,  assign 
it  to  one  having  no  insurable  interest  in 
his  life,  who  is  to  pay  the  premiums  on 
ic,  and  which  is  assigned  and  delivered  to 
the  latter  without  reaching  the  possession 
of  the  insured,  is  void,  although  it  is  paya- 
ble to  the  estate  of  the  insured.. 

Same — ^incontestable  clause. 

2.  An  incontestable  clause  In  aa  insur- 
ance policy  does  not  prevent  the  insurer 
from  resisting  payment  on  the  ground  that 
it  was  issued  to  one  having  no  insurable 
interest,  and  is  therefore  void  as  against 
public  policy. 

Witness — party — transaction  with  deceaied. 

3.  The  administrator  of  one  who  took 
oat  life  insurance  for  the  benefit  of   one 


Case  Note.  —  Defense  of  want  of  insura- 
ble  interest,   as    affected   by   incontestable 

clause  of  policy: The   fact  that  the 

provision  now  generally  found  in  life  insur- 
ance policies,  that  they  shall  be  incontest- 
able for  any  cavise  after  a  certain  ^riod, 
is  of  recent  origin,  explains  the  paucity  of 
the  authorities,  and  their  tmcertainty,  as 
to  the  question  of  the  availability  of  the 
defense  of  no  insurable  interest  in  actions 
upon  policies  containing  such  provision.  The 
conclusion  arrived  at  in  Bromlet  v.  Wash- 
iNQTON'  L.  Ins.  Co.,  that  such  clause  does 
not  prevent  the  insurer  from  setting  up 
this  defense,  was  also  reached  in  Brady  v. 
Prudential  L.  Ins.  Co.  6  Kulp,  605,  in  which 
the  coiu-t  said  that  a  policy  of  life  insur- 
ance secured  by  one  who  had  no  insurable 
interest  in  the  life  of  the  assured  was  a 
gambling  contract,  and  void,  because  pub- 
uc  policy  could  not  permit  a  recovery 
thereon;  and  that,  for  the  same  reason,  any 
agreement  of  the  insurer  not  to  set  up  this 
defense  was  also  void.  "The  rule  of  law 
which  condemns  such  contracts  is  not  in  the 
interest  of  the  insurer,  but  has  its  founds- 
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having  no  insurable  interest  cannot  deprive 
tlie  insurer  of  the  benefit  of  the  testimony 
of  the  latter,  in  an  action  on  the  policy,  by 
making  him  a  party  thereto. 

(March  20,  1006.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  XTourt  for  Carroll  County 
in  defendants'  favor  in  an  action  brotight  to 
recover  the  amount  alleged  to  be  due  on  » 
life  insurance  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  J.  Orr,  for  appellant: 

The  contract  between  Bromley  and  the 
insurance  company  is  not  a  wagering  con- 
tract. 

Prudential  Ins.  Oo.  v.  Cummins,  ,10  Ky. 
L.  Rep.  1770,  44  S.  W.  431;  Nftw  York  L. 
Ins.  Co.  V.  Brown,  83  Ky.  L.  Rep.  2071,  66 
8.  W.  613;  Weigelman  v.  Bronger,  96  Ky. 
134,  28  S.  W.  334;  Caudell  v.  Woodward, 
06  Ky.  646,  29  S.  W.  614;  Beard  v.  Sharpe, 
100  Ky.  606,  38  S.  W.  1057;  Lee  v.  Mutual 
L.  Ins.  Co.  26  Ky.  L.  Rep.  577,  82  S.  W.  258; 
Basye  v.  Adams,  81  Ky.  368;  Griffin  v. 
Equitable  Assur.  Soc.  27  Ky.  L.  Rep.  313, 
84  8.  W.  1165;  Connecticut  Mut.  L.  Ins.  Co. 
▼.  Schaefer,  94  U.  S.  460,  24  L.  ed.  253; 
Mayher  t.  Manhattan  L.  Ins.  Oo.  87  Tex. 
169,  27  S.  W.  124;  Wamock  T.  Davis,  104 
U.  S.  781,  26  L.  ed.  927. 


The  policies  in  question  in  this  case  are 
incontestable. 

Sun  L.  Ins.  Co.  ^  Taylor,  108  Ky.  408, 
94  Am.  St.  Rep.  383,  66  S.  W.  668;  Mutual 
Reserve  Fimd  Life  Asso.  ▼.  Payne  (Tex. 
Civ.  App.)  32  S.  W.  1063;  Simpson  t.  life 
Ins.  Co.  116  K.  C.  396,  20  8.  B.  617. 

Bates  was  an  incompetent  witness  to 
prove  any  verbal  statement  of,  or  any 
transaction  with,  or  any  act  done  or  omit- 
ted  to  be  done  by,  Bromley. 

Alexander  v.  Alford,  4  Ky.  L.  Rep.  093; 
Worthington  v.  Miller,  86  Ky.  321,  3  S.  W. 
632;  Hurry  v.  Kline,  93  Ky.  368,  20  S.  W. 
277. 

Messrs.  T.  S.  Orr,  V.  H.  Abbott,  and  W. 
S.  PryoT  also  for  appellant. 

Messrs.  Thomas  W.  Bnllitt  and  Joha  & 
Gaunt,  for  appellees: 

The  policies  were  insurance  on  the  life 
of  Bromley,  in  favor  of  Bates,  who  had  no 
insurable  interest  in  Bromley's  life.  Sudi 
policies  are  void. 

Steinback  ▼.  Diepenbrock,  158  N.  Y.  24, 
44  L.RA.  417,  70  Am.  St.  Rep.  424,  62  K. 
E.  662;  Griffin  v.  Equitable  Assur.  Soc.  27 
Ky.  L.  Rep.  813,  84  S.  W.  1166. 

Hobson,  Ch.  J.,  delivered  the  opinion  of 
the  court: 
In  December,  1900,  Gteorgre  BrOmley  made 


tion  in  good  morals  and  sound  public  pol- 
icy; and  the  insurer  can  no  more  bind  him- 
self by  an  agreement  that  it  shall  not  be 
invoked  after  three  years  than  he  can  by 
an  agreement  tliat  it  shall  not  be  invoked 
at  all" 

And  an  incontestable  clause  will  not  pre- 
clude the  defense  of  no  insurable  interest 
if  the  policy  in  question  was  null  and  void 
because  the  person  who  procured  it  and 
paid  the  premiums  thereon,  and  who  was 
also  named  as  the  beneficiary  therein,  had 
no  insurable  interest  in  the  life  of  the  in- 
sured, as  required  by  statute.  Anctil  ▼. 
Manufacturers'  L.  Ins.  Co.  [1899]  A.  C.  604, 
Affirming  28  Can.  S.  C.  103.  Their  lord- 
ships said  that  the  statute  appeared  to  them 
to  rest  upon  general  principles  of  public 
policy,  and  that  it  could  not  be  defeated 
by  any  agreement  of  private  persons,  and 
that  any  other  view  would  lead  to  the  sanc- 
tion of  wagering  policies  of  insurance. 

And  in  Clement  v.  New  York  L.  Ins.  Co. 
Ml  Tenn.  22,  42  L.RA.  247,  70  Am.  St.  Rep. 
650,  46  S.  W.  561,  it  was  held  that  the 
incontestable  clause  would  not  prevent  the 
insurer  from  setting  up  the  defense  that 
the  assignees  of  the  policy  had  no  insurable 
interest  in  the  life  of  the  assured,  and  did 
not  take  or  claim  in  good  faith,  but  pro- 
cured the  policy  to  be  issued  and  then 
transferred  to  them  for  a  speculative  and 
fraudulent  purpose.  In  this  case  it  ap- 
peared that  the  insured  had  the  policy  made 
payable  to  his  executors,  administrators,  or 
assigns,  and  shortly  after  it  was  issued  he 
6L.RA.(N.S.) 


assigned  it,  in  aooordanoe  with  a  prior 
agreement,  to  persons  who  had  no  insura- 
ble interest  in  his  life,  upon  consideration 
of  payment  to  him  of  a  specified  sum  of 
money.  The  assignees  were  also  to  pay  the 
premiums  thereon,  together  with  the  pre- 
miums upon  another  policy  issued  at  the 
same  time,  and  payable  to  the  assured'* 
wife.  It  further  appeared  that  this  as- 
signment had  been  recogniied  by  the  com- 
pany, but  that  the  provision  of  the.poli^ 
as  to  assignments  thereof  contained  this 
clause:  "The  company  has  no  responsibil- 
ity for  the  validity  of  any  assignmentv" 
The  court  said  that  the  incontestable  clause 
was  intended  to  cut  off  inquiry  into  the 
truth  of  the  statements  made  by  the  as- 
sured in  the  application,  and  other  matters 
going  to  the  original  validity  of  the  policy, 
but  not  to  any  subsequent  disposition 
thereof.  To  quote  from  the  opinion:  "While 
the  court  is  disposed  to  give  to  the  assured, 
and  parties  taking  under  him  in  good  faith,  • 
the  full  benefit  and  advantage  of  the  non- 
contestable clause,  by  shutting  off  inquiries 
into  the  trutn  or  falsity  of  the  statements 
made  in  the  application,  and  this  because 
of  the  contract  between  the  parties,  it  can 
see  no  reason  why  the  like  advantage  and 
benefit  should  be  extended  to  one  who  has 
no  insurable  interest  in  the  assured,  who 
does  not  take  or  claim  in  good  faith;  and 
whose  entire  connection  with  the  matter  is 
shown  to  have  been  for  a  speculative  and 
fraudulent  purpose;  and  no  sound  publie 
policy  can  be  subserved  by  so  holding,  bat. 
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sn  arrangement  with  Otis  Bates  by  which 
ke  was  to  have  his  life  Insured  for  $1,000, 
and  Bates  was  to  pay  the  premiums  and 
pay  him  $60  for  the  policy,  which  was  to 
be  assigned  to  Bates  by  Bromley.  He  made 
the  application  for  the  policy  in  Washing- 
ton life  Insurance  Company,  which  issued 
the  policy  on  January  29,  1901,  the  policy 
being  payable  to  his  estate.  Bromley  and 
Bates  then  came  to  the  office  of  the  local 
agent.  Bates  was  fixing  to  pay  the  pre- 
mium, and  Bromley  asked  him  if  he  would 
not  take  another  $1,000  on  the  same  terms. 
He  agreed  to  pay  the  premiums  and  pay 
him  $25  for  another  policy  of  like  amoimt. 
Bromley  then  applied  for  another  policy  and 
the  application  was  sent  on,  the  agent  re- 
taining the  policy  which  had  come  and 
Bates  giving  the  agent  a  check  for  $127.64, 
the  premium  on  the  two  policies.  On  Feb- 
ruary 18,  1901,  Bates  gave  Bromley  a  check 
for  $76  for  the  two  policies,  as  promised. 
The  policies  were  assigned  by  Bromley  to 
Bates.  The  assignment  on  the  policies  is 
dated  March  26,  1901.  The  policies  were 
never  delivered  to  Bromley,  but  remained 
in  the  hands  of  the  insurance  agent  until 
the  assignment  was  put  on  them,  and  he 
then  delivered  them  to  Bates.  When  the 
subsequent  premiums  fell  due  on  the  poli- 
ciea  they  were  paid  by  Bates;  after  this 


Bromley  died  and  this  suit  was  brought  by 
his  administrator  to  recover  on  the  policies. 
Bates  was  made  a  defendant,  and  by  his  an- 
swer set  up  that  the  policies  belonged  to 
him.  The  insurance  company  pleaded  the 
facts  above  stated,  insisting  that  the  poli- 
cies  were  a  wagering  contract  and  void.  On 
final  hearing,  the  court  dismissed  the  peti- 
tion of  the  administrator,  and  he  appeals. 

The  proof  shows  clearly  that  Bates  had 
no  insurable  interest  in  the  life  of  Brom- 
ley, and,  while  the  assignment  on  the  poli- 
cies is  dated  March  25,  1901,  the  proof  it 
dear  that  the  policies  were  taken  out  by 
Bromley  for  the  purpose  of  assigning  them 
to  Bates,  under  the  arrangement  that  Bates 
was  to  pay  him  $76  for  them  and  pay  the 
premiums.  In  other  words,  the  arrange- 
ment was  simply  that  Bromley  was  to  get 
$75  for  having  his  life  insured  for  Bates's 
benefit.  Bates  to  pay  the  premiums  on  the 
policies.  It  is  conceded  that  if  the  policies 
under  this  arrangement  had  been-  made  pay- 
able to  Bates  they  would  have  been  void,  as 
he  had  no  insurable  interest  in  the  life  of 
Bromley.  But  it  is  insisted  that,  as  they 
were  made  payable  to  Bromley's  estate,  and 
were  assigned  by  him  to  Bates,  only  tha 
assignment  is  void,  and  that  his  adminis- 
trator may  recover  of  the  insurance  com- 
pany.   There  would  be  force  in  this  if  the 


on  the  contrary,  such  holding  would  sanc- 
tion wagering  insurance  contracts,  to  the 
great  detriment  of  the  public  morals  and 
public  good." 

On  the  other  hand,  in  Wright  v.  Mutual 
Ben.  Life  Asso.  118  N.  Y.  237,  6  L.R.A.  731, 
16  Am.  St.  mp.  749,  23  K.  B.  186,  Affirming 
43  Hun,  61,  it  was  held  that  a  provision  in 
a  life  insurance  certificate  that  "no  ques- 
tion as  to  the  validity  of  an  application  or 
certificate  of  membership  shall  be  raised  un- 
less .  .  .  within  two  years"  from  the 
date  thereof,  and  during  the  life  of  the  in- 
sured, precluded  the  defense  that  the  bene- 
ficiary had  no  insurable  interest  in  the  life 
of  the  insured,  and  that  the  insurance  was 
»  speculative  and  fraudulent  scheme  to  se- 
cure an  advantage  on  the  life  of  the  insured, 
which  must  soon  terminate  from  the  dis- 
ease he  was  then  afflicted  with.  In  this 
case  the  beneficiary  was  a  creditor  of  -  the 
insured  at  the  time  of  his  death,  and  a  con- 
siderable portion  of  the  debt  existed  at  the 
time  the   policy  was  issued.     It  also  ap- 

Seared  that  be  had,  after  the  assured's 
eath,  assi^ed  the  certificate  sued  on  to 
the  plaintiff,  who  was  the  wife  of  the  as- 
sured. The  court  said  that  the  incontesta- 
ble clause  was  not  "a  stipulation  absolute 
to  waive  all  defenses  and  to  condone  fraud. 
On  the  contrary,  it  recognizes  fraud  and  all 
other  defenses,  but  it  provides  ample  time 
and  opportunity  within  which  they  may  be, 
but  beyond  which  they  may  not  be,  estab- 
lished. It  is  in  the  nature  of  and  serves  a 
similar  purpose  as  statutes  of  limitations 
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and  repose,  the  wisdom  of  which  is  appar- 
ent to  all  reasonable  minds.  It  is  exempli- 
fied in  the  statute  giving  a  certain  period 
after  the  discovery  of  a  fraud  in  which  to 
apply  for  redress  on  account  of  it,  and  in 
the  law  requiring  prompt  application  after 
its  discovery,  if  one  would  be  relieved  from 
*  contract  infected  with  fraud.  The  parties 
to  a  contract  may  provide  for  a  shorter  lim- 
itation thereon  than  that  fixed  by  law,  and 
such  an  agreement  is  in  accord  with  the 
policy  of  statutes  of  that  character." 

But  if  the  incontestable  clause  is  not 
really  in  force  at  the  time  of  the  assured's 
death  it  cannot,  of  course,  avail  to  preclude 
any  defense.  Accordingly  the  defense  of 
no  insurable  interest  was  sustained  in  Peo- 
ple's Mut.  Ben.  Soc  v.  Templeton,  10  Ind. 
App.  126,  44  N.  E.  809,  where  it  was  shown 
that  the  death  of  the  insured  occurred 
seven  years  after  the  date  of  the  certifi- 
cate sued  on,  which  provided  that 'it  should 
be  incontestable  "after  one  year  from  the 
date  as  provided  in  the  by-laws"  of  the  in- 
surer, a  mutual  benefit  society,  and  the  by- 
laws provided  that  the  society's  certificates 
of  insurance  should  be  incontestable  in 
cases  of  all  deaths  occurring  "within  three 
years"  from  the  date  thereof. 

As  to  the  effect  of  incontestable  clause  in 
general,  see  note  to  Clement  v.  New  York 
L.  Ins.  Co.  42  L.E.A.  247. 

As  to  effect  of  such  clause  where  policy 
was  procured  by  fraud,  see  Reagan  v.  Union 
Mut.  L.  Ins.  Co.  2  L.E.A.(N.S.)  821,  and 
the  case  note  appended  thereto. 
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policies  had  been  delivered  to  Bromley,  and 
the  assignment  to  Bates  had  been  a  sub- 
sequent and  independent  transaction.  But 
the  proof  leaves  no  doubt  tliat  Bromley  did 
not  contemplate  insuring  his  life  for  the 
benefit  of  his  estate  at  any  time.  He  con- 
templated simply  getting  $75  out  of  the 
arrangement.  The  policies  were  never  in- 
tended to  be  delivered  to  Bromley.  Bates 
was  to  pay  the  premiums  and  get  the  poli- 
cies. The  policies  did  not  become  effective 
until  the  first  premium  was  paid.  Bates 
paid  the  premium  upon  the  idea  that  the 
policies  were  to  be  assigned  to  him,  and 
for  this  reason  they  were  left  in  the  hands 
of  the  insurance  agent  until  the  assignment 
was  made,  the  delay  in  closing  up  the  mat- 
ter being  due  to  the  fact  that  the  parties 
had  to  wait  for  the  second  policy  to  come. 
To  hold  such  an  arrangement  good  would 
be  to  shut  our  eyes  to  the  truth,  and  to 
enforce  a  mere  form.  The  law  does  not 
allow  one  who  has  no  insurable  interest  in 
the  life  of  another,  to  insure  it  for  his  bene- 
fit, for  the  reason  that  it  is  a  mere  wager, 
and  holds  out  a  temptation  to  fraud,  the 
insurer  having  no  interest  in  the  life  of  the 
assured,  and  having  a  direct  interest  in  his 
death.  Basye  v.  Adams,  81  Ky.  368;  War- 
nock  V.  Davis,  104  U.  S.  779,  26  L.  ed.  924; 
Keystone  Mut.  Ben.  Asso.  v.  Norris,  116  Pa. 
440,  2  Am.  St.  Rep.  572,  8  Atl.  638;  Stein- 
back  V.  Diepenbrock,  158  N.  Y.  24, 44  L.R.A. 
417,  70  Am.  St.  Rep.  424,  52  N.  R  662.  In 
the  latter  case  the  court  said:  "The  in- 
sured, instead  of  taking  out  a  policy  paya- 
ble to  a  person  having  no  insurable  interest 
in  his  life,  can  take  it  out  to  himself,  and 
at  once  assign  it  to  such  person.  But  such 
an  attempt  would  not  prove  successful,  for 
a  policy  issued  and  assigned  under  such  cir- 
cumstances would  be  none  the  less  a  wager- 
ing policy  because  of  the  form  of  it.  The 
intention  of  the  parties  procuring  the  policy 
would  determine  its  character,  which  the 
courts  would  unhesitatingly  declare  in  ac- 
cordance with  the  facts,  reading  the  policy 
and  the  assignment  together,  as  forming 
part  of  one  transaction."  The  cases  of  Pru- 
dential Ins.  Co.  V.  Cummins,  19  Ky.  L.  Rep. 
1770,  44  S.  W.  431;  New  York  L.  Ins.  Co. 
V.  Brown,  23  Ky.  L.  Rep.  2070,  66  8.  W. 
613;  and  Griffin  v.  Equitable  Assur.  Soc.  27 
Ky.  L.  Rep.  313,  84  S.  W.  1164,— may  be  dis- 
tinguished from  this  case.  In  the  first  case 
there  was  no  assignment  of  the  policy  to 
the  person  who  paid  the  premiums,  and  the 
court  simply  held  that  the  fact  that  a 
stranger  paid  the  premiums  did  not  invali- 
date the  policy.  In  the  second  case,  the 
assignee  testified  that  he  had  no  interest  in 
the  policy  until  it  was  assigned  to  him  sub- 
sequent to  the  delivery.  In  the  last  case 
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the  insurance  company  had  paid  the  money 
to  the  persons  to  whom  the  policies  were 
payable,  and  after  this  was  sued  by  the  ad- 
ministrator of  the  assured.  The  court,  in 
deciding  that  the  insurance  company  was 
not  liable,  used  this  language:  "The  trans- 
action as  to  each  policy  was  clearly  a  spec- 
ulation upon  the  hazard  of  human  life,  and 
consequently  a  gambling  scheme,  pure  and 
simple,  which  rendered  the  policies  void,  be- 
cause against  public  policy;  and,  if  void, 
no  cause  of  action  against  appellee  exists  in 
favor  of  Griffin's  administrator  for  the  re- 
covery of  their  proceeds." 

It  is  also  insisted  for  the  plaintiff  that  as 
the  policies  contain  a  clause  to  the  effect 
that  they  are  incontestable  after  one  year, 
the  company  cannot  rely  upon  this  defense. 
But  the  incontestable  clause  is  no  less  a 
part  of  the  contract  than  any  other  provi- 
sion of  it.  If  the  contract  is  against  public 
policy,  the  court  will  not  lend  its  aid  to 
its  enforcement.  The  defense  need  not  be 
pleaded.  If  at  any  time  it  appears  in  the 
process  of  the  action  that  the  contract  sued 
upon  is  one  which  the  law  forbids,  the  court 
will  refuse  relief.  The  parties  to  an  illegal 
contract  cannot,  by  stipulating  that  it  shall 
be  incontestable,  tie  the  hands  of  the  court 
and  compel  it  to  enforce  contracts  which 
are  illegal  and  void.  If  this  were  allowed, 
then  the  law  might  be  evaded  in  all  eases, 
and  the  aid  of  the  cotirt  might  be  secured 
in  aid  of  its  infraction.  In  Coppell  v.  Hall, 
7  WaU.  559,  19  L.  ed.  248,  the  United  States 
Supreme  Court  said:  "The  defense  is  al- 
lowed, not  for  the  sake  of  the  defendant, 
but  of  the  law  itself.  The  principle  is  in- 
dispensable to  the  purity  of  its  administra- 
tion. It  will  not  enforce  what  it  has  for- 
bidden and  denounced.  The  maxim,  Em  dolo 
tnalo  non  oritur  actio,  is  limited  by  no 
such  qualification.  The  proposition  to  the 
contrary  strikes  us  as  hardly  worthy  of  se- 
rious refutation.  '  Whenever  the  illegalitj 
appears,  whether  the  evidence  comes  from 
one  side  or  the  other,  the  disclosure  is  fatal 
to  the  case.  No  consent  of  the  defendant 
can  neutralize  its  effect.  A  stipulation  in 
the,  most  solemn  form  to  waive  the  objec- 
tion would  be  tainted  with  the  vice  of  the 
original  contract,  and  void  for  the  same  rea- 
sons. Wherever  the  contamination  reaches, 
it  destroys.  The  principle  to  be  extracted 
from  all  the  cases  is,  that  the  law  will  not 
lend  its  support  to  a  claim  founded  upon  its 
violation." 

Lastly,  it  is  insisted  that  Bates  is  not  a 
competent  witness.  He  cannot  testify  for 
himself  as  to  any  transaction  had  with  the 
decedent,  but  he  may  testify  for  the  insnr* 
ance  company.  The  administrator,  by  mak- 
ing Bates  a  defendant  to  the  action,  cannot 
Diahized  bv  ViOO 
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deprive  the  insurance  company  of  the  benefit 
of  his  testimony.  As  between  the  insurance 
company  and  the  administrator  Bates  does 
not  testify  for  himself.  Dovey  v.  Lam,  117 
Ky.  19,  77  S.  W.  383. 
Judgment  affirmed. 


KENTUCKY  COXJRT  OF  APPEALS. 

WESTERN    UNION    TELEGRAPH    COM- 
PANY, Appt., 

v. 
JACOB  LACER. 

(— Ky.  — ,  98  S.  W.  84.) 

lelesra^h— breach  of  contract — conflict  of 
laws. 

Breach  of  a  contract  promptly  to  de- 
liver a  telegram  to  a  person  in  another 
state  takes  place  at  the  place  where  the 
•endee  wsw,  and  not  at  the  place  where  the 
mistake  in  changing  the  address  occurred, 
in  the  state  where  the  contract  was  en- 
tered into,  so  that  the  courts  of  the  former 
state,  in  which  the  aetion  is  brought,  will 


apply  its  own  rule  as  to  damages  for  men- 
tal anguish,  and  not  that  of  the  state  where 
the  contract  was  made. 

(May  10,  1906.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Common  Pleas  Branch,  First  Di- 
vision, of  the  Circuit  Court  for  Jefferson 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  failure 
promptly  to  deliver  a  telegram.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  H.  Fearons,  with  Messrs.  Rich- 
ards &  Ronald,  for  appellant: 

The  courts  of  another  state  will  not  im- 
pute a  damnifying  quality  to  an  act  or 
omission  which  created  no  cause  of  action 
in  the  state  where  it  occurred. 

Western  U.  Teleg.  Co.  v.  Van  Cleave,  107 
Ky.  464,  92  Am.  St.  Rep.  366,  54  S.  W.  827; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Druien,  26 
Ky.  L.  Rep.  103,  66  L.R.A.  276,  80  S.  W.  778; 
Adams  Exp.  Co.  v.  Walker,  26  Ky.  L.  Rep. 
1026,  67  L.R.A.  412,  83  S.  W.  106;  Howard 
V.  Western  U.  Teleg.  Co.  27  Ky.  L.  Rep. 
244,  84  e.  W.  764;   Northern  P.  R.  Co.  v. 


Case  Note.  —  Law  governing  liability  of 

telegraph  company: As  shown  in  the 

note  to  Hughes  v.  Pennsylvania  R.  Co.  63 
LJI.A.  632,  there  is  a  decided  conflict  of 
authority  upon  the  question  as  to  the  gov- 
erning law  of  a  contract  made  in  one  state 
for  the  transmission  of  a  telegram  from  a 
point  in  that  state  to  a  point  in  another, 
and  its  delivery  in  the  latter  state.  It  will 
doubtless  be  conceded  on  all  sides  that  an 
express  stipulation  in  the  contract  as  to  the 
governing  law  is  controlling,  and  that  any 
other  indication  by  the  contract  as  to  the 
intention  of  the  parties  in  this  respect  will 
be  given  effect,  if  not  opposed  to  the  public 
policy  of  the  forum.  Nor  do  the  cases  on  this 
subject  question  the  soundness  of  the  gen- 
eral principle,  applicable  to  contracts  of  all 
kinds,  that,  in  the  absence  of  any  indica- 
tion of  a  contrary  intention,  the  validity, 
obligation,  and  construction  of  a  contract 
are,  conformably  to  the  presumed  intention 
.  of  the  parties,  governed  by  the  law  of  the 
place  of  performance.  The  difference  of 
opinion  with  respect  to  the  governing  law 
of  contracts  of  the  kind  now  under  consid- 
eration is,  in  large  measure,  attributable 
to  a  difference  of  views  as  to  the  place  of 
performance  of  such  contracts.  The  view 
taken  in  Western  U.  Teueo.  Co.  t.  Lacbb, 
that  the  state  in  which  the  telegram  is  to 
be  delivered  is  the  sole  place  of  perform- 
ance, and  that  all  that  is  done  in  the  state 
in  which  the  contract  is  made,  and  from 
which  the  telegram  is  sent,  ia  merely  inci- 
dental to,  and  as  a  means  of,  the  perform- 
ance of  the  contract  in  the  other  state,  and 
that  consequently,  in  accordance  with  the 
general  principle  just  stated,  the  contract  is 
governed  by  the  law  of  the  latter  state,  is 
sustained  bv  earlier  decisions  in  the  same 
6-IiJLA.(N.S.) 


state.  Thus,  in  Western  U.  Teleg.  Co.  t. 
Eubanks,  100  Ky.  591,  36  L.R.A.  711,  63 
Am.  St.  Rep.  361,  38  S.  W.  1068,  the  court 
applied  a  provision  of  the  Kentucky  Con- 
stitution preventing  common  carriers  (in- 
cluding telegraph  companies)  from  contract- 
ing for  relief  from  their  oommon-law  liabil- 
ity, to  a  contract  made  in  Georgia  for  the 
transmission  of  a  telegram  from  a  point  in 
that  state  to  a  point  in  Kentucky,  upon 
the  ground  that  Kentucky  was  the  sole 
place  of  performance.  The  delay  in  the 
delivery  Of  the  message  in  that  case  was 
due  to  a  mistake  in  the  name  of  the  ad- 
pressee  that  seems  to  have  been  made  at 
the  sending  office  in  Georgia.  In  Howard 
V.  Western  U.  Teleg.  Co.  27  Ky.  L.  Rep.  868, 
86  S.  W.  082,  dted  in  the  opinion,  it  was 
held  that  the  law  of  Kentucky,  as  the  law 
of  the  place  of  performance,  permitting  the 
recovery  of  damages  for  mental  anguiah, 
govemel  in  case  of  a  telegram  sent  from  a 
point  in  West  Virginia  to  a  point  in  Ken- 
tucky, irrespective  of  the  question  whether 
the  negligence  was  that  of  the  West  Vir- 
ginia or  Kentucky  agent  of  the  telegraph 
company.  So,  the  court,  in  North  Packing  & 
Provision  Co.  v.  Western  U.  Teleg.  Co.  70 
III.  App.  275,  speaking  of  a  contract  made 
in  Massachusetts  for  the  transmission  of  a 
message  from  a  point  in  that  state  to  a 
point  in  Illinois,  said  that  the  message  was 
to  be  delivered  in  Chicago;  and  that  the  con- 
tract was  thus  to  be  performed  there,  and 
waa  to  be  construed  in  accordance  with  the 
law  of  Illinois.  And  in  Western  U.  Tel^. 
Co.  ▼.  Blake,  29  Tex.  CIt.  App.  224,  68  S. 
W.  526,  the  court,  apparently  taking  the 
view  that  performance  consists  solely  of 
the  delivery  of  the  message,  applied  the 
law  of  Texas  allowing  a  recovery  for  men- 
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Babcoelr,  154  U.  8.  199,  38  L.  ed.  961,  14 
Sup.  Ct.  Kep.  978;  Herrick  v.  Minneapolis 
ft  St.  L.  R.  Co.  31  Minn.  11,  47  Am.  Rep. 
771,  16  N.  W.  413;  Dennick  v.  Central  R. 
Co.  103  U.  S.  18,  26  L.  ed.  441;  WUtford  v. 
Panama  R.  Co.  23  N.  Y.  466;  East  Tennes- 
•ee,  V.  &  G.  R.  Co.  v.  Lewis,  89  Tenn.  235,  14 
S.  W.  603;  Alabama  Q.  8.  R.  Co.  v.  Carroll, 
97  Ala.  126,  18  L.R.A.  433,  38  Am.  St.  Rep. 
163,  11  So.  803. 
Mr.  Chesley  H.  Searcy  for  appellee. 

O'Rear,  J.,  delivered  the  opinion  of  the 
court: 

A  telegram  was  sent  from  Booneville,  In- 
diana, to  appellee,  then  at  Louiarille,  Ken- 
tucky, on  Augtut  19,  1904,  as  follows: 
"Jake  Lacer,   Enterprise   Hotel,   Louisville, 


Ky.  Napoleon  failing,  can't  live,  doctor 
says.  L.  Lacer."  The  Kapoleon  referred  to 
was  appellee's  brother.  He  was  then  very 
ill  at  Booneville,  Indiana,  and  died  on  Au- 
gust 21,  1904.  If  the  telegram  had  been  de- 
livered promptly,  appellee,  who  was  at  the 
Enterprise  hotel  in  Louisville,  could  have 
reached  his  brother's  bedside  before  his 
death.  But  the  telegram  was  not  delivered 
till  August  25,  1904,  six  days  after  it  was 
sent,  and  four  days  after  the  death  of  ap- 
pellee's brother  referred  to  therein.  It  is 
admitted  that  appellant  had  not  a  direct 
line  of  wire  from  Booneville,  Indiana,  to 
Louisville,  Kentucky.  The  message  had  to 
be  sent  to  Evansville,  Indiana,  where  it  w»s 
transferred  fronr  one  of  appellant's  lines  to 
another,  and  thence  forwarded  to  Lonisville. 


tal  anguish,  notwithstanding  that  the  tele- 
gram was  sent  from  Arkansas  (whose  law 
did  not  then  allow  such  damages)  to  a  point 
in  Texas.  But,  as  subsequently  shoMni,  it 
ia  now  held  otherwise  in  Texas. 

The  opinion  in  Western  U.  Teleo.  Co. 
y.  liACEB  makes  a  distinction  in  respect  of 
the  place  of  performance  between  a  con- 
tract for  the  transmission  of  a  telegram 
and  a  contract  for  the  transportation  of 
persons  or  property.  It  may  be  noted  in 
this  connection,  however,  that  a  few  courts 
have  held  that  the  sole  place  of  perform- 
ance, even  of  such  a  contract  of  carriage, 
is  the  state  of  destination.  See  Pittsburgh, 
C.  C.  A  St.  L.  R.  Go.  V.  Sheppard,  56  Ohio 
St.  68,  60  Am.  St.  Rep.  732,  46  N.  E.  61; 
2  Parmele's  Wharton,  Confl.  L.  §  471b,  p. 
1061.  The  prevailing  view,  however,  with 
respect  to  such  contracts  of  carriage,  is  that 
there  are  at  least  two  places  of  perform- 
ance, and  more  if  the  route  extends  through 
other  states  or  countries;  and  in  this 
view  the  courts,  being  confronted  with  con- 
flicting presumptions  as  to  the  governing 
law,  have  generally  adopted,  as  a  prima 
facie  rule,  subject  to  modification  if  a  con- 
trary intention  appears,  the  principle  that 
the  nature,  obligation,  and  interpretation 
of  a  contract  made  in  one  state  or  country 
for  the  transportation  6f  persons  or  prop- 
erty from  a  point  in  that  state  or  country 
to  a  point  in  another,  are  governed  by  the 
laws  of  the  former.  See  2  Parmele's  Whar- 
ton, Confl.  L.  §  471b,  p.  1063,  and  cases 
there  cited. 

In  analogy  to  the  rule  just  stated  with 
respect  to  contracts  of  carriage,  it  has  been 
quite  generally  held  that  a  contract  made 
in  one  state  for  the  transmission  of  a  tele- 
gram from  a  point  in  that  state  to  a  point 
in  another,  and  its  delivery  in  the  latter,  is 
governed  by  the  law  of  the  former.  Thus, 
Reed  v.  Western  U.  Teleg.  Co.  135  Mo.  661, 
34  L.R.A.  492,  68  Am.  St.  Rep.  609,  37  S. 
W.  904  (an  action  by  the  addressee),  apply- 
ing this  rule,  held  that  a  statute  of  the 
state  from  which  the  telegram  is  sent,  mak- 
ing the  company  liable  for  all  mistakes  in 
transmission  and  for  all  damages  resulting 
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from  a  failure  to  perform  any  of  the  dutiM 
required  by  law,  is  applicable  notwithstand- 
ing that  the  telegram  is  to  be  delivered  hi 
another  state. 

So,  a  stipulation  t&  a  contract  for  tb« 
transmission  of  a  cipher  telegram  whldt  ex- 
empts the  company  from  lituiility  for  mis- 
takes unless  a  small  additional  fee  is  ftU, 
being  valid  under  a  statute  of  Massachu- 
setts, where  the  contract  was  made,  and 
from  which  the  telegram  was  sent  to  a 
point  in  Mississippi,  will  be  upheld,  not- 
withstanding that  such  provision  would  be 
invalid  by  the  law  of  Mississippi.  Shaw 
V.  Postal  Teleg.  &  Cable  Co.  79  Miss.  670, 
56  L.R.A.  486,  89  Am.  St.  Rep.  666,  31  So. 
222  (action  by  sender). 

So,  a  number  of  cases,  applying  this  gen- 
eral rule,  have  held  that  the  law  of  the 
state  in  which  the  contract  was  made,  and 
from  which  the  telegram  was  sent,  permit- 
ting the  recovery  of  damages  for  mental 
anguish,  governed,  notwithstanding  that  the 
telegram  was  sent  to  a  point  in  another 
state  the  law  of  which  did  not  allow  such 
damages;  and  this  rule  seems  to  have  been 
applied  without  regard  to  the  state  in  which 
the  negligence  or  delay  occurred.  Bryan  v. 
Western  U.  Teleg.  Co.  133  N.  C.  603,  46  S. 
E.  988  (action  by  addressee;  fault  occurred 
in  state  to  which  telegram  was  sent) ;  Han- 
cock V.  Western  U.  Teleg.  Co.  137  N.  C. 
497,  69  L.R.A.  403,  49  S.  E.  952  (action  by 
sender;  does  not  appear  where  fault  oc- 
curred); Western  U.  Teleg. 'Co.  v.  Cooper, 
29  Tex.  CSv.  App.  691,  99  8.  W.  427  (action 
by  addressee;  fault  occurred  in  territory  to 
which  telegram  sent) ;  Western  U.  Teleg. 
Co.  V.  Waller,  96  Tex.  589,  97  Am.  St.  Rep. 
936,  74  a  W.  761  (action  by  addressee; 
fault  seems  to  have  occurred  in  territory  t* 
which  telegram  was  sent). 

Conversely,  by  the  application  of  this  gen- 
eral rule  it  has  been  held,  contrary  to  the 
decision  in  Webtebn  U.  Temo.  Co.  v.  Laceb, 
that  damages  for  mental  anguish  cannot 
be  recovered  when  not  allowed  by  the  law 
of  the  state  in  which  the  contract  was  made 
and  from'  which  the  telegram  was  sent,  al- 
though allowed  by  the  law  of  the  state  t« 


1906. 


WESTERN  U.  TELEG.  CX>.  v.  LACER. 


763 


In  taking  it  off  the  Booneville  line  and 
transferring  to  the  Louisville  line,  some  of 
ai^cUant's  agents  misread  the  name  Lacer, 
and  sent  it  as  Koer,  so  that,  when  it  was 
delivered  to  the  Enterprise  hotel  at  Louis- 
ville, there  being  no  one  there  by  the  name 
of  Jake  Koer,  it  was  returned  to  'appellant's 
receiving  office  in  Louisville,  where  it  was 
found  by  appellee  at  the  date  last  men- 
tioned above.  Appellee  brought  this  suit  in 
the  Jefferson  circuit  court  to  recover  dam- 
ages for  his  mental  suffering  occasioned  by 
appellant's  breach  of  its  contract  in  failing 
to  deliver  the  message  expeditiously,  as  it 
had  agreed  to  do. 

The  action  is  maintainable  under  the  laws 
of  this  state  (.Chapman  v.  Western  U.  Teleg. 
Co.  90  Ky.  268,  13  S.  W.  880;  Western  U. 


Teleg.  Co.  v.  Van  Cleave,  107  Ky.  464,  92 
Am.  St.  Rep.  366,  54  S.  W.  827),  unless,  as 
appellant  contends  it  is,  the  cause  of  action 
accrued  in  Indiana,  here  such  damages  are 
not  recoverable,  which  brings  us  to  an  anal- 
ysis orf  the  cause  of  action  sued  on.  Ap- 
pellant is  engaged  in  a  service  of  the  public 
for  hire.  Its  business  is  that  of  a  common 
carrier  of  nfiessages.  It  contracted  with  the 
sender  of  the  despatch  in  this  case,  for  the 
benefit  of  appellee,  that  it  would  promptly 
and  expeditiously  deliver  the  exact  message 
received  by  it  to  the  person  at  the  place  ad- 
dressed. IThe  relation  h  one  growing  out  of 
contract.  The  breach  by  appellant  gives  the 
sendee  of  this  message  the  right  to  recover 
damages  within  the  legal  contemplation  of 
the  parties  when  it  was  entered  into,  which. 


which  the  message  was  to  be  sent.    Western  I  Una  permitting  a  recovery  for  mental  an- 


U.  Teleg.  Co.  v.  Christensen  (Tex.  Civ.  App.) 
78  S.  W.  744  (action  by  sender;  delay  oc- 
curred in  state  from  which  message  sent) ; 
Western  U.  Teleg.  Co.  v.  Buchanan,  35  Tex. 
Civ.  App.  437,  80  S.  W.  561  (action  by  ad- 
dressee; delay  occurred  in  state  to  which 
message  sent). 

In  Peay  v.  Western  U.  Teleg.  Co.  64  Ark. 
638,  39  L.R.A.  4«3,  43  S.  W.  966,  decided 
prior  to  the  passage  of  the  Arkanssw  stat- 
ute allowing  such  damages,  it  was  held  that 
damages  for  mental  anguish  unaccompanied 
by  physical  injury  of  any  kind  cotild  not 
be  recovered  for  delay  in  delivering  a  mes- 
sage. The  action  was  brought  by  the  ad- 
dressee, and  the  delay  seems  to  have  oc- 
curred in  Arkansas.  The  question  was  con- 
sidered simply  as  one  of  general  law,  and 
there  is  nothing  in  the  opinion  to  indicate 
that  any  question  of  conflict  of  laws  was 
involved.  Indeed,  it  is  only  by  implication 
that  it  appears  that  the  message  was  sent 
from  a  point  without  the  state.  In  the  sub- 
sequent case  of  Western  U.  Teleg.  Co.  v. 
Ford  (Ark.)  92  S.  W.  528,  infra,  however, 
it  was  said  that  the  message  in  the  Peay 
Case  was  sent  from  Kentucky,  and  that  the 
law  of  that  state  permitted  the  recovery  of 
damages  for  mental  anguish;  and  as  the 
later  case  seems  to  assume  that  the  earlier 
case  was  cprrectly  decided  as  the  law  then 
stood,  that  case  would  seem  to  be  some  au- 
thority in  support  of  the  doctrine  that  the 
taw  of  the  state  to  which  the  message  is 
sent  governs  the  contract.  But  as  the  point 
was  not  considered  in  the  earlier  case  and 
the  conditions  had  been  changed  by  statute 
at  the  time  of  the  decision  in  the  later  case, 
tliese  cases  are  of  but  slight  value  on  the 
point. 

In  the  cases  thus  far  considered,  includ- 
ing those  in  which  the  action  was  by  the 
addressee,  the  action  seems  to  have  been  re- 
garded as  based  upon  contract,  and  not  upon 
tort.  But  in  Harrison  v.  Western  U.  Teleg. 
Co.  71  S.  C.  386,  51  S.  E.  119,  where  the  ac- 
tion was  by  the  addressee,  it  was  regarded 
as  em  delicto,  and  not  ex  contractu,  and 
upon  that  ground  the  law  of  South  Caro- 
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guish  was  applied,  although  the  telegram 
was  sent  from- a  point  in  Virginia  to  a  point 
in  South  Carolina,  the  delay  complained 
of  having  occurred  in  South  Carolina.  This 
decision,  upon  the  assumption  that  the  ac- 
tion was  ex  delicto,  is,  of  course,  consonant 
with  the  general  principle  that  the  liabil- 
ity for  tort  is  governed  by  the  law  of  the 
place  where  the  tort  occurred. 

So,  it  is  obvious  that  the  nlace  where  the 
fault  occurred  will  determine  the  governing 
law  when  the  action  is  based  not  upon  con- 
tract, but  upon  a  statute. 

Thus,  in  Gray  v.  Western  U.  Teleg.  Co.  108 
Tenn.  39,  66  L.R.A.  301,  91  Am.  St.  Rep. 
706,  64  S.  W.  1063,  the  court,  while  con- 
ceding that  the  law  of  the  state  in  which 
the  contract  is  made  and  from  which  the 
telegram  is  sent  is  probably  controlling 
when  the  remedy  of  the  plaintiff  is  on  the 
contract  alone,  nevertheless  applied  the  law 
of  Tennessee  permitting  a  recovery  for  men- 
tal anguish,  notwithstanding  that  the  tele- 
gram was  sent  from  Mississippi  (the  law  of 
which  does  not  allow  such  recovery)  to  a 
point  in  Tennessee,  upon  the  ground  that 
the  delay  complained  of  occurred  in  Tennes- 
see, and  that  the  plaintiff's  rights  did  not 
rest  upon  the  contract,  but  upon  a  statute  of 
Tennessee. 

So,  the  Arkansas  statute  providing  that 
telegraph  companies  shall  be  uable  for  men- 
tal aneuish  for  negligence  in  receiving, 
transmitting,  or  delivering  messages,  has 
been  held,  in  actions  based  on  that  statute, 
and  not  on  contract,  to  apply  to  a  message 
sent  from  a  point  in  Missouri  to  a  point  m 
Arkansas  (Western  U.  Teleg.  Co.  v.  Ford, 
supra),  and  to  a  message  sent  from  a  point 
in  Arkansas  to  a  point  in  Louisiana,  the 
negligence  in  both  instances  having  occurred 
in  Arkansas  (Arkansas  &  L.  R.  Co.  v.  Lee 
[Ark.]  96  S.  W.  148). 

So,  it  is  obvious  that  a  penalty  prescribed 
by  tike  law  of  the  state  to  which  the  tele- 
gram is  sent,  for  nondelivery,  or  negligence 
or  delay  in  delivering  the  telegram,  is  re- 
coverable although  the  contract  was  made 
and  the  telegram  sent  from  a  point  in  an- 
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ainc«  the  Chi^iuaii  Case,  supra,  must  be 
deemed  to  have  included  mental  anguish  oc- 
casioned by  a  failure  to  deliver  it.  Appel- 
lant seeks  to  avoid  the  breach  of  the  con- 
tract by  alleging,  so  as  to  avoid  the  .effect 
of  the  Kentucky  rule  on  this  subject,  that 
the  breach  occurred  by  reason  of  its  negli- 
gence wholly  in  the  state  of  Indiana,  where 
the  contract  was  made.  The  cases  of  Cleve- 
land, JC  C.  &  St.  L.  R.  Co.  V.  Druien,  26  Ky. 
L.  Rep.  103,  66  LJI.A.  276,  80  S.W.  778,  and 
Adams  Exp.  Co.  v.  Walker,  26  Ky.  L.  Rep. 
1025,  67  LJR.A.  412.  83  S.  W.  106,  are  par- 
ticularly relied  on  as  supporting  its  posi- 
tion in -this  contention.  Each  of  these  cases 
arose  out  of  a  contract  to  ship  property 
from  another  state  into  the  state  of  Ken- 
tucky by  a  common  carrier  operating  in 
both  the  states.  In  each  case  it  was  held 
that  the  breach  of  such  a  contract  made  in 
another  state  would  give  to  the  shipper  or 
consignee  a  right  of  action  therefor  in  the 
state  where  the  breach  occurred,  which 
would  be  governed  by  the  laws  of  such  lat- 
ter state.  From  this  it  is  argued  that,  as 
it  is  admitted  that  the  negligent  act  of  ap- 
pellant in  this  case,  by  which  the  despatch 
was  altered  in  the  name  of  the  addressee 
and  sender,  occurred  wholly  in  Indiana,  the 
cause  of  action  therefor  arose  then  in  that 
state,  and  the  rights  of  the  parties  growing 
out  of  the  ^ntract  must  be  controlled  by 
the  laws  of  that  state.    This  contention  is. 


we  think,  a  misconception  of  the  nature  of 
the  action  in  this  case.  It  is  for  the  breach 
of  a  contract,  caused,  it  is  true,  by  a  tor- 
tious act  of  appellant.  A  contract  made  in 
one  state,  to  be  performed  partly  wher* 
made  and  partly  in  another  state,  should  be 
construed,  in  fixing  a  liability  for  its  breach, 
according  to  the  laws  of  the  jurisdiction 
where  the  breach  occurred;  for  it  must  be 
conclusively  presumed  that  the  parties  en- 
tered into  it  with  such  intent, '  purposing 
that  in  its  execution,  as  well  as  in  its  con- 
struction, the  laws  of  each  state  where  it 
was  being  performed  were  to  be  read  into  it. 
This  is  the  precise  point  decided  in  the 
Druien  C<ue,  tupro. 

But,  argues  appellant,  the  performance  in 
this  case  was  in  course  of  execution  in  In- 
diana, where  the  contract  was  made,  when 
it  was  breacked;  i.  e.,  when  appellant 
negligently  altered  the  address  so  as  to 
cause  it  to  miscarry.  The  thing  contracted 
for  in  this  case  was  not  to  carry  property, 
but  to  do  a  service.  The  service  which  was 
contracted  for  was  to  expeditiously  deliver 
the  correct  message  to  the  addressee  at  the 
point  addressed.  See  extended  opinion  in 
Howard  v.  Western  U.  Teleg.  Co.  27  Ky.  L. 
Rep.  8S8,  86  S.  W.  982.  Transcribing  it  inte 
the  characters  of  the  Morse  code,  or  other- 
wise, temporarily  rendering  it  unintelligible 
to  ordinary  persons,  including  appellee, 
would  not  affect  the  contract  or  any  rights 


other  state.  Western  U.  Teleg.  Co.  r. 
James,  162  U.  8.  651,  40  L.  ed.  1105,  16  Sup. 
a.  Rep.  934. 

Conversely,  a  penalty  prescribed  by  a 
statute  for  failure  to  transmit  a  message 
does  not  apply  to  messages  sent  from  a 
point  in  another  state  to  a  point  in  the 
state  prescribing  the  penalty.  Camahan  v. 
Western  U.  Teleg.  Co.  89  Ind.  526,  46  Am. 
Rep.  175;  Western  U.  Teleg.  Co.  v.  Reed,  9« 
Ind.  195.  But  the  recovery  of  such  a  pen- 
alty is  not  defeated  by  the  fact  that  the 
act  of  negligence  which  prevented  a  mes- 
sage sent  from  an  office  in  the  state  pre- 
scribing the  penalty  to  an  office  in  another 
state,  from  reaching  its  destination,  oc- 
curred in  the  latter  state.  Western  U. 
Teleg.  Co.  v.  Hamilton,  50  Ind,  181. 

It  is  held  in  Taylor  v.  Western  U.  Teleg. 
Co.  95  Iowa,  740,  64  N.  W.  60,  in  accordance 
with  the  familiar  rule  that  a  penal  statute 
Annot  be  enforced  in  a  state  other  than  that 
in  which  it  is  enacted,  that  a  statute  of 
South  Dakota  allowing  the  recovery  of  $50 
in  addition  to  actual  damages  for  negligent 
delay  in  the  delivery  of  a  telegram  be- 
tween two  points  in  that  state  cannot  be 
enforced  in  an  action  in  Iowa. 

It  was  intimated  in  Shaw  v.  Postal  Teleg. 
&  Cable  Co.  79  Miss.  670,  56  L.R.A.  486,  89 
Am.  St.  Rep.  666,  31  So.  222,  that  if  the 
question  had  been  one  as  to  common  law, 
and  not  as  to  statutory  law,  the  court  would 
6L.R.A.(N.S.) 


have  followed  the  precedents  in  Mississippi 
(the  forum)  rather  than  those  in  Massachu- 
setts; and  so  in  Reed  v.  Western  U.  Teleg. 
Co.  135  Mo.  661,  34  L.R.A.  492,  58  Am.  St. 
Rep.  609,  37  S.  W.  904,  notwithstanding  that 
according  to  the  general  principle  there  laid 
down  the  contract  would  be  governed  by 
the  law  of  Iowa,  the  court  seems  to  have 
determined  according  to  its  own  precedents, 
and  regardless  of  the  precedents  in  Iowa,  the 
question  as  to  the  validity  of  a  stipulation 
limiting  the  liability  of  the  company  for 
mistakes  in  unrepeated  messages.  It  may 
be  remarked  in  this  connection  that  there  is 
some  other  authority  for  the  general  doc- 
trine that  a  common-law  question  is  to  be 
determined  in  accordance  with  the  prece- 
dents at  the  forum,  irrespective  of  the  de- 
cisions of  the  courts  of  the  state  the  law  of 
which,  if  statutory,  would  concededly  gov- 
ern. The  weight  of  authority,  however,  is 
the  other  way.  See  2  Parmele's  Wharton, 
Confl.  L.  S  430a,  pp.  948,  et  seq.  Of  course, 
if  the  action  happens  to  be  brought  in  the 
state  to  which  the  telegram  is  sent,  the 
practical  effect  of  the  adoption  of  the  doc- 
trine that  common-law  questions  affecting 
a  contract  are  to  be  determined  in  accord- 
ance with  the  precedents  at  the  forum  is  the 
same,  so  far  as  such  questions  are  oon- 
cemed,  as  if  the  court  had  adopted  as  a 
substantive  principle  the  doctrine  that  the 
law  of  the  state  to  which  the  message  la 
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of  the  parties,  ao  long  as, it  was  finally  and 
in  due  time  correctly  communicated  to  the 
person  intended.  The  message  consisted  of 
intelligence  to  be  transmitted  partly  by 
means  of  electrically  conducted  sounds,  and 
partly  by  messenger,  so  that  it  would 
quickly  reach  the  person  designated  by  the 
contract.  Appellant  undertook  to  do  this. 
It  was  a  single  imdertaking,  the  perform- 
ance of  which  was  to  take  place  in  Ken- 
tucky. The  delivery  of  the  message,  the 
communication  of  the  intelligence  to  the 
person  named,  was  the  thing  to  be  done. 
The  contract  in  suit  is  not  different  in  this 
feature  of  its  nature  than  if  A.  undertook 
to  go  in  person  from  BooneviUe,  Indiana,  to 
Louisyille,  Kentucky,  and  there  find  B.  at  a 
named  point,  and  communicate  to  him  a 
message  for  the  sender.  Whether  A.  en 
route  forgot  the  massage,  or  misremembered 
the  name  of  the  person  to  whom  it  was  to 
be  delivered,  would  not  be  material  a«  af- 
fecting his  liability  in  the  undertaking.  If 
he  in  fact  found  the  person  and  told  him 
the  true  message,  the  contract  would  be 
satisfied.  But  his  failure  to  deliver  would 
be  a  breach  of  his  undertaking,  which  could 
not  occur  till  he  failed  to  deliver  at  the 
place  and  within  the  time  contracted  for. 
That  appellant,  a  corporation,  sends  its  mes- 
sages by  electric  current,  instead  of  personal 
messengers,  does  not  alter  the  nature  of  the 
service,  so  far  as  its  being  an  undertaking 


to  do  a  single  thing.  The  element  of  expe- 
dition is  the  principal  material  HSerence 
between  the  service  undertake  in  this  case 
and  the  one  imagined  in  the  illustration. 
In  our  opinion  it  is  materially  difTerent  from 
the  nature  of  a  contract  to  carry  a  chattel 
and  deliver  it.  As  was  said  in  the  Druien 
Case,  that  contract  (to  carry  a  lot  of  horses) 
"was  not  only  to  deliver;  it  was  also  to 
safely  carry.  It  was  broken  .  .  .  when 
the  horses  were  killed.  A  cause  of  action 
upon  the  contract  instantly  arose.  A  suit 
could  have  been  maintained  there  that  mo- 
ment for  its  breach."  Obviously,  if  a  car- 
rier undertook  to  carry  a  lot  of  horses  from 
a  {ftint  in  Illinois  and  deliver  them  to  a 
point  in  Kentucky,  if  tlie  horses  were  killed 
by  the  carrier  in  niinois,  it  could  never  do 
anything  more  toward  executing  its  under- 
taking. The  thing  it  was  to  carry  and  de- 
liver no  longer  had  an  existence.  The  chat- 
tel consigned  to  the  carrier's  safe-keeping 
had  been  destroyed  by  it.  Hence  the  con- 
signee could  then  say  that  the  undertaking 
was  that  moment  broken.  But  in  the  case 
at  bar  the  thing  to  be  transmitted  was 
formless,  impalpable,  a  message  of  words 
conveying  intelligence,  a  mental  picture  of  a 
fact,  to  be  reproduced  by  words  uttered.  It 
could  not  be  hurt,  maich  less  destroyed  in 
its  transmission.  Nothing  but  the  failure 
to  deliver  in  due  time  could  affect  its  value 
to  the  sendee.    There  cannot  be  a  segrega- 


sent  governs.  It  is  apparent,  however,  that 
the  practical  results  on  these  two  doctrines 
would  be  different  if  the  suit  were  brought 
in  the  state  from  which  the  telegram  was 
sent  or  in  a  third  state.  In  any  event,  the 
courts  that  adopt  the  doctrine  that  com- 
mon-law questions  are  to  be  determined  in 
accordance  with  the  precedents  at  the  fo- 
rum, irrespective  of  those  at  the  situs  of  the 
contract,  are  not  theoretically  opposed  to 
the  general  rule  that  the  law  of  the  state 
in  which  the  contract  is  made  and  from 
which  the  telegram  is  sent  governs,  as  the 
doctrine  referred  to  relates  not  to  the  ques- 
tion What  is  the  governing  law?  but  to  the 
means  of  ascertaining  the  specific  rule  pre- 
scribed by  the  governing  law. 

Matters  that  relate  to  the  remedy,  as  dis- 
tinguished from  substantive  rights  of  the 
parties,  are,  of  course,  governed  by  the  law 
of  the  forum.  Thus,  Western  U.  Teleg.  Co. 
T.  Lovely  (Tex.  Civ.  App.)  52  8.  W.  563, 
upon  the  ground  that  the  statute  was  re- 
medial, applied  the  Texas  statute  invalidat- 
ing any  stipulations  in  a  contract  by  a  tele- 
graph company  limiting  the  time  for  giving 
notice  of  a  claim  for  damages  as  a  condi- 
tion precedent  to  the  right  to  sue,  to  a  tele- 
gram sent  from  Indian  territory  to  a  point 
m  Texas,  notwithstanding  that  the  law  of 
the  Indian  territory  was  otherwise.  In 
Burgess  v.  Western  U.  Teleg.  Co.  92  Tex. 
126,  71  Am.  St.  Rep.  833,  46  &  W.  794,  how 
6L.R.A.(K.S.) 


ever,  while  the  same  statute  was  applied  to 
a  telegram  sent  from  New  Orleans,  the  de- 
cision was  based  upon  the  presumption  that 
the  law  of  Louisiana  was  the  same  aa  that 
of  Texas,  there  being  no  evidence  on  the 
point;  and  the  implication  from  this  cas«^ 
therefore,  is  that  the  Texas  statute  re- 
lates to  the  substance,  and  that  it  would 
not  have  been  applied  if  it  had  been  proved 
that  the  law  of  Louisiana  was  different. 

It  will  be  observed  that  it  is  assumed  in 
all  of  the  cases  upon  the  question  as  to  the 
law  governing  the  right  to  recover  damages 
for  mental  anguish  that  the  matter  relates 
to  the  substance  of  the  contract,  and  not  to 
the  remedy  merely,  and  is  therefore  not 
governed  by  the  lew  fori  as  such.  This  is  in 
accordance  with  the  general  principle  with 
respect  to  the  measure  of  damages.  See 
note  to  56  L.R.A.  301.  Naturally  this  prin- 
ciple emerges  most  clearly  from  cases  like 
Thomas  v.  Western  U.  Teleg.  Co.  26  Tex. 
Civ.  App.  398,  61  S.  W.  601,  refusing  to  ap- 
ply the  rule  in  Texas,  which  allows  recov- 
ery for  mental  anguish,  in  case  of  a  message 
sent  between  two  points  in  Arkansas  (th« 
law  of  which,  it  was  assumed,  did  not  allow 
such  recovery),  in  which  the  only  possible 
conflict  is  between  the  law  of  another  state 
as  the  substantive  law  of  the  contract,  and 
the  law  of  the  state  where  the  action  is 
brought,  as  the  Uw  ol  the  forum.       . 
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Uon  of  liability  on  the  undertaking.  It  i« 
whole,  single,  and  susceptible  of  becoming 
fixed  only  in  the  final  act  contemplated.  A 
telegraphic  message  is  not  property  which 
can  be  destroyed,  though  undoubtedly  it  is 
susceptible  of  such  interest  akin  to  a  prop- 
erty right,  that  the  sender  and  sendee  would 
be  entitled  to  be  protected  in  its  privacy. 
We  are  of  opinion  that  appellant's  liability 
on  the  contract  in  suit  is  to  be  meas\ired 
by  the  laws  of  this  state,  where  the  breach 
of  the  contract  occurred.  Such  was  the  rul- 
ing of  the  circuit  court. 
Judgment  afiSrmed. 


EENTUCKT  COUKX  OF  APPEALS. 

W.  T.  PYNE,  Admr.,  etc.,  of  Henry  0.  Aus- 
tin, Deceased,  Appt., 
v. 
PITTSBURG,   CINCINNATI,  CHICAGO,  & 
ST.  LOUIS  RAILWAY  COMPANY. 

(—  Ky.  — ,  91  S.  W.  742.) 

Action — ^levlyor — conflict  of  laws. 

An  action  for  personal  injuries  to  a 
nonresident  in  the  state  of  his  residence 
may,  upon  his  death,  be  revived  in  favor  of 
an  administrator  appointed  for  that  pur- 
pose, where  the  local  statute  provides  that 
such  actions  shall  not  die  with  the  person, 
although  by  the  law  of  hia  residence  It 
would  have  done  so. 

(Mardi  14,  1906.) 


APPEAL  by  complainant  from  a  judgment 
of  the  Common  Pleas  Branch,  First  Di- 
vision, of  the  Circuit  Court  for  Jeffersoa 
County  dismissing  an  action  brought  to  re- 
cover damages  for  personal  injuries  all^;ed 
to  have  been  caused  by  defendant's  negli- 
gence.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  K.  Yonts  and  Matt  OVoherty 
for  appellant. 

Messrs.  Gibson,  Marshall,  &  Gibson,  lot 
appellee; 

In  the  prosecution  of  an  action  in  ona 
state,  on  a  cause  of  action  which  oeenrred 
in  another  state,  the  lew  fori  is  applied  ia 
all  matters  of  remedy,  the  Ua  loci  in  all 
matters  affecting  the  cause  of  aotioa. 

Story,  Confl.  L.  8§  SS6-568. 

Whether  a  cause  of  action  survives  it  » 
question  of  right,  not  of  remedy,  to  be  de- 
termined in  all  cases  by  the  law  of  tha 
place  where  the  cause  of  action  accrued. 

Sanders  v.  Louisville  ft  N.  R.  Co.  49  C.  01 
A.  SOS,  111  Fed.  708;  Martin  v.  Baltimore  & 
O.  R.  Co.  (Gelling  v.  Baltimore  &  O.  R  Co.) 
161  U.  &  692,  38  L.  ed.  318,  14  Sup.  Ck. 
Rep.  683;  Schreiber  v.  Sharpless,  110  U.  & 
78,  28  L.  ed.  6S,  3  Sup.  Ct.  Rep.  423. 

Causes  of  action  which  die  with  the  per- 
son imder  the  law  of  the  state  where  they 
accrue  cannot  be  made  to  survive  by  virtue 
of  a  statute  of  another  state,  under  which 
similar  causes  of  action  survive. 

Needham  v.  Grand  Trunk  R.  Co.  38  Vt. 
294;  Crowley  v.  Panama  R.  Co.  30  Barb.  99; 
Whit  ford  v.   Panama  R  Co.   3  Bosw.  67; 


Case  Note. — ^Law  governing  as  to  survival 
of  cause  of  action  or  revival  of  action  for 
personal  injuries: The  case  of  Balti- 


&  O.  R  Co.  V.  Joy,  173  U.  8.  226,  43 
L.  ed.  677.  19  Sup.  Ct.  Rep.  387,  cited  in  the 
foregoing  opinion,  is  full  authority  for 
the  position  there  taken,  that  the 
right  to  revive  an  action  for  person- 
al injuries,  commenced  before  the  death 
of  the  person  injured,  is  to  be  determined 
by  the  law  of  the  place  where  the  action  is 
pending,  and  not  by  the  law  of  the  state 
where  the  injury  occurred  and  the  cause  of 
action  arose.  The  ultimate  decision  in  the 
Federal  Supreme  Court  case  was  that  an  ac- 
tion pending  in  the  circuit  court  of  the 
United  States  sitting  in  Ohio,  brought  by 
the  injured  person  as  plaintiff  to  recover 
damages  for  injuries  sustained  by  the  neg- 
ligence of  the  defendant  in  Indiana,  does  not 
finally  abate  upon  the  death  of  the  plain- 
tiff, but  may  be  revived-  by  his  adminis- 
trator appointed  in  Ohio,  notwithstanding 
the  fact  that,  had  no  suit  been  brought  at 
all,  the  cause  of  action  would  have  abated 
both  in  Indiana  and  Ohio,  and  that,  even 
if  suit  had  been  brought  in  Indiana,  the  ac- 
tion would  have  abated  in  that  state.  The 
decision  on  this  point  turned  on  the  con- 
struction and  effect  of  the  provision  of  § 
6L.R.A.(N.8.) 


966,  U.  S.  Rev.  Stat.  (U.  S.  Comp.  SUt. 
1901,  p.  697),  that,  when  either  of  the  par- 
ties in  any  suit  in  a  court  of  the  Umted 
States  diee  before  final  judgment,  his  ex- 
ecutor or  administrator  may,  in  case  the 
cause  of  action  survives  by  law,  prosecuts 
or  defend  any  such  suit  to  final  judgment. 
At  the  conclusion  of  its  opinion  the  court 
said  that  it  was  scarcely  necessary  to  say 
that  the  determination  of  the  question  of 
the  right  to  revive  the  action  in  the  name  of 
the  plaintiff's  personal  representative  waa 
not  affected  in  any  degree  by  the  fact  that 
the  deceased  received  his  injuries  in  the 
state  of  Indiana;  that  the  action  for  such 
injuries  was  transitory  in  its  nature,  and 
the  jurisdiction  of  the  Ohio  court  to  take 
cognizance  of  it  could  not  be  doubted;  and 
that  still  less  could  it  be  doubted  that  the 
question  of  the  revivor  of  actions  brought 
in  courts  of  Ohio  for  personal  injuries  is 
governed  by  the  law  of  that  state,  rather 
than  by  the  law  of  the  state  in  which  the 
injuries  occurred.  The  decision  in  Martin 
V.  Wabash  R  Co.  142  Fed.  650,  is  to  the 
same  effect,  although,  as  subsequently 
shown,  the  court  in  this  case  seems  to  ig- 
nore the  distinction  between  the  survival 
of  a  cause  of  action  and  the  revival  of  aa 
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Beach  ▼.  Bay  State  S.  B.  Oo.  30  Barb.  433; 
Davis  V.  New  York  &  N.  E.  R.  C!o.  143  Mass. 
301,  68  Am.  Rep.  138,  9  N.  E.  815;  Strat- 
ton's  Independence  ▼.  Dines,  126  Fed.  968. 

O'Sear,  J.,  delivered  the  opinion  of  the 
court: 

Henry  C.  Austin,  a  citizen  of  Indiana, 
was  injured  by  being  run  over  by  an  en- 
gine on  appellee's  railroad  at  a  street  cross- 
ing in  Jeffersonville,  Indiana.  He  sued  the 
appellee  in  this  state  to  recover  damages 
for  the  injury,  which  he  charged  was  occa- 
sioned by  the  gross  negligence  of  appellee's 
servants  in  charge  of  and  operating  the  en- 
gine, by  which  the  injury  was  inflicted  upon 
him.  Some  while  after  his  suit  was  filed 
he  died,  still  a  resident  of  Indiana.  He 
owned  no  property  in  tliis  state.  An  ad- 
ministrator was  appointed  over  his  estate 
by  the  Jefferson  county  court  of  this  state. 
The  suit  was  revived  in  the  name  of  the  ad- 
ministrator. Appellee  defended,  denying 
the  negligence  charged,  pleading  contribu- 
tory negligence,  and,  in  addition,  set  out  in 
the  third  paragraph  of  its  answer  that  dece- 
dent at  the  time  of  his  death  was  a  citizen 
and  resident  of  Jeffersonville,  Indiana,  that 
he  owned  no  estate  of  any  kind  in  Ken- 
tuclcy,  and  had  no  debt  owing  to  him  in  Koi- 
tucky.  By  tiie  fourth  paragraph  of  the  an- 
swer it  was  pleaded  that  the  injury  sued 
for  was  done  in  Indiana,  that  the  cause  of 
the  action  arose  under  the  laws  of  that 
state,  and  that  it  was  provided  by  a  statute 
of  Indiana  (Bums's  Anno.  Stat.  1901,  |  283) 


that  "a  cause  of  action  arising  out  of  an 
injury  to  the  person  dies  with  the  person 
of  either  party,  except  in  cases  in  which  an 
action  is  given  for  an  injury  causing  the 
death  of  any  person,  and  actions  for  seduc- 
tion, false  imprisonment,  and  malicious 
prosecution."  It  was  also  pleaded  in  this 
paragraph  that  the  injury  inflicted  upon 
decedent,  and  which  is  sued  for  in  this  ac- 
tion, did  not  cause  his  deatli.  The  circuit 
court  overruled  a  demurrer  to  the  third  and 
fourth  paragraphs  of  the  answer,  and,  ap- 
pellant being  unable  to  controvert  them,  the 
petition  was  dismissed. 

The  court  is  of  opinion  that  the  demurrer 
should  have  been  sustained  to  each  of  the 
paragraphs  named.  The  statutes  of  this 
state  (Ky.  Stat.  1903,  §§  3894,  4849)  pro- 
vide that  letters  of  administration  may  be 
granted  in  this  state  by  the  county  court  of 
the  oounty  where  decedent  'died,  or  where 
his  estate,  or  part  thereof,  shall  be,  "or 
where  there  may  be  any  debt  or  demand 
owing  him."  Construing  these  sections,  it 
has  been  held  that,  where  a  nonresident  has 
been  killed  in  this  state  by  the  tort  of  an- 
other, administration  will  be  granted  upon 
his  estate  in  this  state,  even  for  the  sola 
purpose  of  suing  to  recover  damages  for  the' 
tort,  because  the  statute  which  gives  the 
right  of  action  to  the  estate  of  such  dece- 
dent for  such  death,  ex  necessitate  rei,  con- 
fers jurisdiction,  by  implication,  to  appoint 
an  administrator  to  prosecute  the  suit. 
Brown  v.  Louisville  &  N.  R.  Co.  97  Ky.  228, 
30  S.  W.  639.     It  has  also  been  held  that 


action  pending  at  the  time  of  the  death  of 
the  injured  person. 

While,  as  above  shown,  the  right  to  re- 
vive a  pending  action  for  personal  injuries 
after  the  death  of  the  person  injured  de- 
pends upon  the  law  of  the  forum,  and  not 
upon  the  law  of  the  place  where  the  in- 
jury was  received  and  the  cause  of  action 
arose,  the  weight  of  authority  is  otherwise 
with  respect  to  the  survival  of  a  cause  of 
action  for  personal  injuries  upon  which  no 
action  had  been  commenced  at  the  time  of 
the  death  of  the  person  injured.  This  ques- 
tion pertains  to  the  substantive  right  rath- 
er than  to  the  remedy,  and  is  therefore  gov- 
erned by  the  law  of  the  place  wliere  the 
tort  occurred  and  the  cause  of  action  arose, 
rather  than  the  law  of  the  forum.  Hyde  v. 
Wabash,  St.  L.  &  P.  R.  Co.  61  Iowa,  447,  47 
Am.  Rep.  826,  16  N.  W.  361;  Davis  v.  New 
York  &  N.  E.  R.  Co.  143  Mass.  301,  68  Am. 
Rep.  138,  9  N.  E.  815;  O'Reilly  v.  New  York 
ft  N.  E.  R.  Co.  16  R.  I.  388,  6  LJI.A.  364, 
«  ULA.  719,  17  Atl.  171,  906,  19  AtL  244; 
Needham  v.  Grand  Trunk  R.  Co.  38  Vt. 
294. 

The  case  of  Texas  &  P.  R.  Co.  v.  Richards, 
68  Tex.  375,  4  S.  W.  627,  is  not  opposed  to 
this  rule,  though  the  court  in  that  case  de- 
clined to  entertain  an  action  for  personal 
6LJLA.(NJS.) 


injuries  sustained  by  decedent  in  Louisiana, 
by  the  statute  of  which  a  cause  of  action 
for  personal  injuries  survives  the  death  of 
the  person  injured.  The  decision,  however, 
was  not  upon  the  ground  that  survival  of  a 
cause  of  action  depends  upon  the  law  of 
the  foTum,  but  upon  the  ground  that  it  waa 
contrary  to  the  public  policy  of  the  forum 
to  entertain  the  action,  inasmuch  as  the  ac- 
tion would  not  survive  at  common  law  and 
the  statute  of  Texas  creates  an  entirely  new 
cause  of  action  in  such  a  case,  and  does  not, 
like  the  Louisiana  statute,  merely  prevent 
the  abatement  of  a  cause  of  action  arising 
in  favor  of  the  person  injured. 

It  has  also  been  held  that  the  question 
whether  a  statutory  cause  of  action  for 
death  survives  the  death  of  the  person  for 
whose  benefit  it  was  originally  given  is  one 
of  right,  and  not  of  procedure,  and  is  there- 
fore governed  by  the  statutes  of  the  state 
giving  the  right  of  action.  Sanders  v.  Louis- 
ville &,  N.  R.  Co.  49  C.  C.  A.  565,  111  Fed. 
708.  In  this  case,  however,  the  action, 
which  was  based  upon  the  negligent  killing 
of  a  person  in  Tennessee,  was  brought  in 
a  Federal  court  sitting  in  Tennessee. 

The  following  statement  from  the  opin- 
ion in  Martin  v.  Wabash  R.  Co.  supra,  ap- 
pears to  be  in  conflict  with  the  rule  above 


768 


KENTUCKY  COURT  OP  APPEALS. 


Ma&, 


where  a  resident  of  this  stale  is  killed  by  the 
tort  of  another  oat  of  this  state,  admiirfa- 
tration  may  be  granted  upon  his  estate  in 
this  state.  But  it  has  been  held,  also,  that 
where  a  nonresident  of  this  state  is  killed 
by  the  tort  of  another  out  of  the  state,  and 
who  ha9  not  estate  or  property  in  this  state, 
there  cannot  be  administration  granted  upon 
his  estate  in  this  state.  Hall  v.  Louisville  & 
N.  R.  Co.  102  Ky.  484,  80  Am.  St.  Rep.  368, 
43  S.  W.  698;  Turner  v.  Louisville  &  N.  R. 
Co.  110  Ky.  879,  62  S.  W.  1026.  Section 
3878,  Ky.  Stat.  1903,  allows  a  nonresident 
administrator  to  sue  in  this  state,  by  giving 
bond  here,  to  recover  any  debt  due  to  his 
intestate.     Construing  this  section,  it  was 


held  in  Louisville  &  N.  R.  Co.  v.  Brantley, 
96  Ky.  297,  49  Am.  St.  Rep.  291,  28  S.  W. 
477,  that  the  word  "debt"  did  not  include 
damages  arising  out  of  tort. 

In  view  of  the  foregoing  opinions,  it  may 
be  taken  as  settled  that  administration  for 
a  decedent,  who  was  a  nonresident  of  Ken- 
tucky, and  whose  cause  of  action  upon  a 
tort  accrued  outside  of  Kentucky,  could  not 
be  granted  in  Kentucky,  where  no  action 
had  been  properly  begun  in  this  state  by  the 
decedent  in  his  lifetime  to  recover  for  the 
injury.  By  §  10,  Ky.  Stat  1903,  it  is  pro- 
vided: "No  right  of  action  for  personal  in- 
jury, or  injury  to  real  or  personal  estate, 
shall  cease  or  die  with  the  person  injuring 


stated:  "Whether  a  cause  of  action  sur- 
vives  by  law  is  not  a  question  of  procedure, 
but  of  right;  and  is  determinable  when  the 
action  is  one  arising  at  common  law, — not 
by  the  law  of  the  state  where  the  injuries 
were  inflicted,  but  by  the  law  of  the  state 
where  the  action  is  brought."  This  state- 
ment in  any  event  is  obiter,  since  the  ques- 
tion in  the  ctise  was  as  to  the  revival  of 
an  action  for  personal  injuries  pending  at 
the  death  of  the  person  injured.  Moreover, 
the  conclusion  seems  to  be  a  non  sequitur 
from  the  premise,  since  the  general  princi- 
'  pie  is  that  matters  of  right  are  governed  by 
the  law  of  the  place  where  the  cause  of 
action  arose,  and  matters  of  procedure  by 
the  law  of  the  forum.  The  cases  relied  upon 
in  support  of  the  statement  quoted  are 
Alartin  v.  Baltimore  &  O.  R.  Co.  (Gerling  v. 
Baltimore  &  0.  R.  Co.)  161  U.  S.  691,  38 
L.  ed.  318,  14  Sup.  Ct.  Rep.  633,  and  Bal- 
timore &  O.  R.  Co.  V.  Joy,  supra.  In  both 
of  these  cases,  however,  the  question  was  as 
to  the  revival  of  an  action  pending  at  the 
time  of  the  death  of  the  person  injured,  and 
not  as  to  the  survival  of  a  cause  of  action 
which  had  not  been  made  the  basis  of  an 
action  prior  to  the  death  of  the  person  in- 
jured. Perhaps  the  court  did  not  intend 
to  state  a  general  substantive  principle,  but 
merely  to  hold  that  the  court  of  the  forum 
would  determine  the  question  whether  a 
cause  of  action  for  personal  injuries  sur- 
vived at  common  law  by  reference  to  its 
own  precedents,  and  not  by  those  of  the 
jurisdiction  where  the  cause  of  action 
arose. 

It  must  be  admitted  that  there  is  a  log- 
ical difiSculty  in  reconciling  the  rule  which 
refers  the  question  as  to  the  survival  of  a 
cause  of  action  for  personal  injuries  to  the 
law  of  the  state  where  the  injury  occurred 
and  the  cause  of  action  arose,  if  it  had  not 
been  made  the  basis  of  an  action  prior  to 
the  death  of  the  person  injured,  and  the 
rule  which  refers  tue  question  as  to  the  re- 
vival of  an  action  pending  at  the  time  of 
the  death  of  the  person  injured  to  the  law 
of  the  state  where  the  action  is  pending, 
when,  by  the  law  of  the  forum,  a  pending 
action  would  not  abate,  but  could  be  re- 
vived; but,  by  the  law  of  the  state  where 
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the  original  cause  of  action  arose,  the  cause 
of  action  would  not  survive  the  death  of  the 
person  injured.  It  will  be  observ«l  that  just 
such  a  situation  was  presented  in  the  ease 
of  Baltimore  &  O.  R.  Co.  v.  Joy,  supra. 
But  the  decision  in  that  ease  was  merely 
to  the  effect  that  the  law  of  the  forum  gov- 
erned as  to  the  revival  of  a  pending  action, 
and  not  that  the  law  of  the  state  where  the 
cause  of  action  arose  governed  as  to  the 
survival  of  the  cause  of  action,  if  no  action 
had  been  brought  at  the  time  of  the  death 
of  the  person  injured.  There  is,  however, 
nothing  in  the  (pinion  to  indicate  that  the 
court  intended  to  question  the  latter  rule; 
and,  as  already  shown,  it  is  supported  by  the 
authorities.  It  may  be,  however,  that,  un- 
der the  law  of  the  forum,  it  might  be  im- 
possible for  a  personal  representative  of  the 
person  injured  to  maintain  an  action,  even 
conceding  that  by  the  proper  law,  i.  «., 
the  law  of  the  state  where  the  cause  of  ac- 
tion arose,  it  survived  the  death  of  the 
person  injured;  and  it  will  be  noted  in  this 
connection  that  in  the  cases  above  cited  sup- 
porting the  latter  rule  the  rule  is  applied 
with  the  result  of  denying  the  right  of  a 
personal  representative  or  successor  of  the 
person  injured  to  maintain  the  action  where 
it  does  not  appear  that  according  to  the 
law  of  the  state  where  the  cause  of  action 
arose  it  survived  the  death  of  the  person 
injured,  although  such  a  cause  of  action 
would  have  survived  'according  to  the  law  of 
the  forum,  and  not  with  the  result  of  en- 
abling the  personal  representative  or  suc- 
cessor of  the  person  injured  to  maintain  an 
action  at  the  forum  upon  a  cause  of  action 
which  survived  according  to  the  law  of  the 
state  where  the  injury  occurred,  but  not 
according  to  the  law  of  the  forum. 

The  right  to  maintain  in  one  state  an  ac- 
tion ba«ed  upon  an  original  cause  of  action 
arising  under  a  statute  of  another  state  for 
the  negligent  killing  of  a  person  presents  a 
question  quite  different  from  the  question 
considered  in  this  note,  as  to  the  survival 
of  a  cause  of  action  for  the  personal  injuries 
originating  in  favor  of  the  person  injured. 
The  former  question  is  treated  in  an  ex- 
haustive note  in  56  L.R.A.  193y->  . 
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or  injured,  except  actions  for  assault,  slan- 
der, criminal  conversation,  and  so  much  of 
the  action  for  malicious  prosecution  as  is  in- 
tended to  recover  for  the  personal  injury; 
but  for  any  injury  other  than  those  ex- 
cepted, an  action  may  be  brought  or  revived 
by  the  personal  representative,  or  against 
the  personal  representative,  heir,  or  devisee, 
in  the  same  manner  a«  causes  of  action 
founded  on  contract."  So,  if  an  action  is 
properly  begun  in  this  state,  which  does  not 
die  with  the  death  of  the  plaintiff,  express 
authority  is  given  by  this  section  for  it  to 
be  revived  and  prosecuted  in  the  name  'of 
the  personal  representative  of  the  decedent. 
We  have  seen  that  a  nonresident  personal 
representative  cannot  maintain  the  acti<Hi 
(Louisville  &  N.  R.  Ck>.  v.  Brantley,  lupra), 
and  if  there  is  not  jurisdiction  to  appoint  a 
resident  representative  for  the  pujrpose,  the 
positive  permission  of  the  statute  would  be 
a  nullity,  and  the  action  would  die,  in  spite 
of  the  declaration  of  the  statute  that  it 
should  not. 

It  is  contended  by  appellee  that  aa  the 
deoedent's  right  of  action  accrued  under  the 
laws  of  Indiana,  it  is  subject  to  whatever 
defense  may  have  existed  against  it  in  In- 
diana. If  the  suit  had  been  for  a  cause 
which  was  not  actionable,  except  for  the 
statute  of  Indiana  making  It  so,  it  is  likely 
that  it  would  be  subject  to  whatever  condi- 
tions were  imposed  by  the  statute,  and  that 
it  would  be  administered  by  the  court*  of 
this  state,  nothing  appearing  to  show  that 
it  was  against  good  morals  to  do  so.  Bnt 
such  is  not  this  case.  The  action  was  not 
for  death,  bnt  for  the  personal  injury  of  the 
plaintiff,  a  cause  of  actioa  allowed  at  the 
common  law.  Whether  an  action  should 
survive  to  the  personal  or  real  represent- 
atives of  the  plaintiff  is  a  matt^  of  policy 
to  be  settled  for  itself  by  each  state.  It 
goes  to  the  remedy  alone,  and  does  not 
really  affeot  the  cause  of  action  as  being  ac- 
tionable. Such  remedies  are  not  extraterri- 
torial. Generally  the  remedy  is  governed  by 
the  law  of  the  forum  and  not  I^ 
the  lex  loci.  As  the  plaintiff's  cause  of  ac- 
tion accrued  to  him,  not  by  the  statute  of 
Indiana,  but  under  the  common  law,  pre- 
vailing there  as  it  does  here,  when  he  sued 
upon  it  in  this  state,  whether  upon  his 
death  before  the  termination  of  the  suit,  it 
would  be  allowed  his  personal  representative 
to  continue  to  prosecute  it,  affects  the  rem- 
edy only,  and  is  a  matter  wholly  within  the 
control  of  the  state  where  the  suit  is  pend- 
ing. BaltimcM-e  &  O.  R.  Co.  v.  Joy,  173  U.  S. 
226,  43  L.  ed.  677,  19  Sup.  a.  Rep.  387.  I^ 
this  state,  as  we  have  seen,  the  cause  of  ac- 
tion is  permitted  to  survive,  and  a  revivor 
in  the  name  of  the  personal  representative 
of  the  decedent  is  allowed. 
8L.R.A.(N.S.) 


Wherefore  the  judgment  is  reversed,  and 
cause  remanded,  with  directions  to  sustain 
the  demurrer  to  the  third  and  fourth  para- 
graphs of  the  answer. 

Petition  for  rehearing  overruled. 


HASTLAin)  COnST  OF  APPEALS. 

HART  B.  MONAHAN,  Appt., 

v. 

MUTUAL  LIFE  INSURANCE  COMPANY 

OF  BALTIMORE. 

(—  Md.  — ,  63  AtL  21L) 

Insurance — ^breach  of  condition — ^waiver. 

1.  A  provision  in  an  insurance  policy 
that  it  snail  be  void  if  the  insurer  bai 
other  policies  in  force  on  the  same  life,  un- 
less consent  to  the  additional  insurance  is 
indorsed  thereon,  is  waived  by  a  receipt  of 
premiums  on  the  new  policy  the  beneficiary 
in  which  is  ignorant  of  the  former  insurance, 


Case  Note. — Effect  of  condition  against 
other  insurance  in  same  company:  — ^— 
While  there  are  but  few  cages  in  which 
the  insurance  policy  sued  on  contained  con- 
ditions respecting  other  insurance  in  th< 
same  company  similar  to  the  one  whict 
the  defendant  In  the  case  above  invoked 
to  avoid  its  contract,  there  would  seen 
to  be  no  reasonable  doubt  of  the  prop- 
osition of  law  succeaefuUy  maintained 
in  MONAHAN  V.  Mutual  L.  Ins.  Co.,  that 
an  insurance  company  is  chargeable  with 
knowledge  of  its  own  records  to  the  ex- 
tent that  it  will  be  deemed  to  havs 
knowledge  of  the  existence  of  a  prior  policy 
issued  by  it  on  the  same  life. 

So,  in  Lanigan  v.  Prudential  Ins.  Co.  63 
Hun,  408,  18  N.  Y.  Supp.  287,  which  pre- 
sented the  same  material  facts  as  the  case 
above,  the  court  reached  the  same  conclu- 
sion, though  there  was  no  direct  evidence 
that  the  company  knew  at  the  time  of  issu- 
ing the  second  policy  that  it  had  before  is- 
sued one  on  the  same  life;  the  court  con- 
sidering it  chargeable  with  such  knowledge 
because  of  the  existence  of  the  policy  so 
issued  by  it,  and  the  record  thereof  in  its 
possession. 

But  in  Hood  v.  Prudential  Ins.  Co.  22  Pa. 
Super.  Ct.  244,  in  which  the  policy  sued  on 
contained  the  same  provision,  it  was  held 
error  for  the  trial  court  to  charge  that  an 
insurance  company  which  issues  a  new  pol- 
icy cannot  say  that,  because  it  has  not  an 
indorsement  on  a  policy  previously  issued 
by  it,  it  can  avoid  the  new  policy  and  escape 
liability  on  it.  This  decision  was  upon  the 
ground  that  there  was  not  suificient  evi- 
dence to  determine  whether  or  not  such  a 
condition  in  a  policy  of  insurance  was  a 
reasonable  one.  In  the  language  of  the 
opinion:  "If,  as  is  intimated,  the  com- 
pany keeps  its  records  entirely  by  the  num- 
ber of  the  policy,  and  not  by  the  nan.*  of 
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althougli,  by  reason  of  faulty  bookkeeping 
the  attention  of  the  insurer  was  not  in  fact 
called  to  the  breach  of  the  condition. 
Same — ^tender  of  premiums. 

2.  Tender  to  the  beneficiary,  after  the 
death  of  the  insured,  of  the  amount  of 
premiums  received  on  a  policy  issued  in  vio- 
lation  of  a  condition  therein  the  receipt  of 
which  waived  the  breach  of  condition,  does 
not  relieve  the  insurer  from  the  effect  of  its 
waiver,  so  at  to  absolve  it  from  liability  on 
the  policy. 

(February  16,  1906.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  of  Baltimore  City  in 
favor  of  defendant  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on 
a  life  insurance  policy.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Howard  M.  Emmons  and  Edwin 
H.  Brownley,  for  appellant: 

An  insurance  eompany  is  chargeable  'with 
knowledge  of  its  own  records  to  the  extent 
that  it  will  be  imputed  to  have  knowledge 
of  the  existence  of  a  prior  policy,  if  such 
policy  was  issued  by  the  company. 


Cooley,  Briefs  on  Insuranoe,  p.  2543;  Joyce, 
Ins.  §  2488;  Lanigan  v.  Prudential  Ina. 
Co.  63  Hun,  408,  18  K.  Y.  Supp.  287;  Row- 
ley V.  Empire  Ins.  Co.  36  K.  Y.  660;  Emlaw 
y.  Travelers'  Ins.  Co.  108  Mich.  664,  66  N. 
W.  469;  Mutual  L.  Ins.  Co.  v.  Nichols 
(Tex.  Civ.  App.)  24  S.  W.  910;  CRourke  ▼. 
John  Hancock  Mut.  L.  Ins.  Co.  23  R.  I.  ^7, 
67  LJI.A.  406,  01  Am.  St.  Rep.  643,  60  AtL 
834;  Morrison  v.  Wisconsin  Odd  FeUows 
Mut.  L.  Ins.  Co.  69  Wis.  162,  18  N.  W.  13. 

The  company  is  estopped  from  denying  it* 
liability  on  the  policy. 

Aufderheide  v.  German  American  Mut. 
Life  As«o.  66  Mo.  App.  286;  Hunter  r. 
International  Fraternal  Alliance,  6  Ohio  K. 
P.  36;  Emlaw  v.  Travelers'  Ins.  Co.  aupra. 

Mr.  Paul  M.  Burnett,  for  appellee: 

The  untruth  of  any  answer  renders  the 
contract  void,  even  though  made  in  good 
faith. 

Mutual  L.  Ins.  Co.  v.  Thomas,  101  Md. 
601,  61  Atl.  293;  Bankers'  L.  Ins.  Co.  ▼. 
Miller,  100  Md.  1,  69  Atl.  116;  Standard 
life  ft  Acci.  Ins.  Co.  y.  Sale,  61  L.R.A.  337, 
57  0.  0.  A.  418,  121  Fed.  664;  Leonard  v. 


the  insured,  for  the  reason  that  it  is  impos- 
sible to  determine  from  mere  name  and  de- 
scription whether  the  individual  taking  ad- 
ditional policies  is  the  same  as  the  one 
previously  insured,  it  may  be  that  this  pro- 
vision would  be  not  only  reasonable,  but 
absolutely  essential,  to  the  proper  conduct 
of  the  business  of  the  defendant  company." 
But  the  court  here  disclaimed  any  intention 
to  hold  such  charge  incorrect  under  any 
state  of  circumstances.  This  opinion  does 
not  seem  to  go  as  far  as  the  one  in  the 
case  above,  with  respect  to  the  company's 
inability  to  escape  liability  upon  its  con- 
tracts by  reason  of  its  ignorance  arising 
from  an  imperfect  and  incomplete  system  of 
recording  its  policies. 

And  in  Wilkinson  v.  Travelers'  Ins.  Co. 
(Tex.  Civ.  App.)  72  S.  W.  1016,  in  which  it 
appeared  that  the  two  accident  policies  in 
suit  had  been  issued  to  the  same  person 
at  the  same  time  and  covered  the  same  peri- 
od; and  each  of  them  contained  a  stipula- 
tion that  insurance  on  any  person  for  any 
single  period  of  time  was  limited  to  one 
ticket,  and  that  the  insurer  would  return, 
on  demand,  any  premiums  paid  for  tickets 
in  excess  of  the  premium  required  on  one 
ticket, — ^it  was  held  that  one  of  such  poli- 
cies was  void,  in  the  absence  of  any  proof 
of  estoppel  on  the  part  of  the  company,  or 
of  its  waiver  of  the  stipulation.  But  no 
waiver  or  estoppel  by  the  defendant  com- 
pany was  pleaded,  nor  was  any  testimony 
offered  of  its  knowledge  of  the  issuing  of 
the  two  tickets  to  the  same  person,  in  or- 
der to  base  thereon  a  ratification  by  the 
company  of  the  act  of  its  agent  in  selling 
the  two  tickets.  It  is  well  to  remember  that 
it  also  appeared  that  policies  like  the  ones 
6L.R.A.{N.S.) 


in  suit  were  obtainable  at  railroad  stations 
goierally,  and  that  there  was  nothing  in 
the  case  to  show  that  the  company,  by  its 
system  of  bookkeeping,  or  by  any  other  dr- 
cumstances,  could  be  made  chargeable  witk 
a  knowledge  of  the  issuing  of  the  two  tick- 
ets before  the  injury  occurred  lor  which  re- 
covery was  sought.  The  court  was  also  of 
the  opinion  that  the  fact  that  the  company 
did  not  attempt  to  rescind  one  of  the  poli- 
cies and  tender  back  the  premium  before 
the  occurrence  of  the  injury  could  not  affect 
its  rights  under  the  terms  of  the  policies; 
and  that  it  could  have  been  placed  in  default 
only  by  demand  for  the  same  by  the  insured 
and  its  refusal  to  pay. 

In  this  connection,  attention  may  be 
called  to  Emlaw  v.  Travelers'  Ins.  Co.  106 
Mich.  664,  66  N.  W.  469,  which,  though  it 
did  not  turn  upon  the  question  of  the  effect 
of  such  a  condition  in  a  policy  of  insurance, 
yet  is  of  interest  here  because  the  defend- 
ant company  had  issued  two  policies  at  dif- 
ferent times  upon  the  life  of  the  insured. 
Both  the  assured's  applications  had  been 
taken  by  the  same  agent,  and  in  his  second 
application  there  was  a  printed  clause  read- 
ing: "I  have  no  otber  insurance  in  thia 
company;"  which  statement  was,  of  course, 
not  true.  It  was  here  held  that  the  com- 
pany could  not  quesiion  the  validity  of  ei- 
ther policy.  In  this  case  the  court  said  that 
the  assured,  the  insurance  agent,  and  the 
company  all  knew  that  the  printed  state- 
ment was  untrue,  that  it  deceived  no  one, 
and  that  the  company,  in  acting  upon  both 
applications,  issuing  both  policies,  and  re- 
ceiving the  premiums  thereon,  must  be  held 
to  have  done  so  with  a  knowledge  of  all  the 
facts.  ,-,  I 
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State  Mut.  Life  Assur.  Co.  24  R.  L  7,  96 
Am.  St.  Rep.  698,  61  Atl.  1049. 

As  the  uncontradicted  testimony  shows 
the  policy  sued  on  to  have  been  in  direct 
riolation  of  the  condition,  the  policy  was 
void  from  the  beginning. 

Hood  T.  Prudential  Ins.  Oo.  26  Pa.  Super. 
Ct.  627;  Leonard  t.  State  Mut.  Life  As- 
sur. Co.  supra;  Northern  Assur.  Co.  v. 
Grand  View  Bldg.  Asso.  183  IT.  S.  308,  46  L. 
ed.  213,  22  Sup.  Ot  Bep.  133;  Sweeting  t. 
Mutual  F.  Ins.  Co.  83  Md.  63,  32  L.R.A.  670, 
34  Atl.  826;  Cleaver  v.  Traders'  Ins.  Co.  65 
UQch.  627,  8  Am.  St.  Rep.  908,  32  N.  W.  660. 

Waiver  cannot  be  urged  against  the  com- 
pany in  the  absence  of  proof  that  it  knew, 
or  had  the  means  of  knowing,  that  a  policy 
was  out  on  the  same  life  at  the  time  the 
second  policy  was  issued. 

Ward  V.  Metropolitan  L.  Ins.  Co.  66  Conn. 
228,  60  Am.  St.  Rep.  80,  33  Atl.  902;  North- 
ern Assur.  Co.  V.  Grand  View  Bldg.  Asso. 
183  U.  S.  309,  46  L.  ed.  213,  22  Sup.  a.  Rep. 
133;  Sweeting  v.  Mutual  F.  Ins.  Co.  «upra; 
Globe  Mut.  L.  Ins.  Co.  v.  Wolff,  96  U.  S. 
327,  24  L.  ed.  388;  German  Ins.  Co.  v. 
Heidnk,  30  Neb.  288,  27  Am.  St.  Rep.  402, 

46  N.  W.  481;  Hook  v.  Mutual  Ins.  Co.  160 
Pa.  229,  28  Atl.  690;  Clevenger  v.  Mutual 
L.  Ins.  Co.  2  Dak.  114,  3  N.  W.  313;  Egan 
T.  Westchester  Ins.  Co.  28  Or.  280,  42  Fac. 
611;  United  Firemen's  Ins  Co.  v.  Thomas, 

47  L.R.A.  460,  27  C.  O.  A.  42,  63  U.  S. 
A^.  617.  82  Fed.  406. 

McSheny,  Ch.  J.,  delivered  tVe  opinion  of 
the  oourt: 

This  is  an  appeal  from  the  superior  oourt 
of  Baltimore  city.  Suit  was  brought  by 
tiM  appellant  against  the  appellee  to  recov- 
er the  amount  payable  by  the  latter  under 
an  insurance  policy  issued  by  it  <hi  the  life 
of  one  Mary  J.  Marian  in  favor  of  her 
daughter,  the  appellant  on  this  record.  The 
Mutual  Life  Insurance  Company  of  Balti- 
more issues  industrial  insurance  policies. 
On  December  3,  1904,  it  wrote  the  policy 
which  constitutes  the  cause  of  action  in 
this  case.  The  policy  provides  that,  "in 
consideration  of  the  application  for  this 
policy  and  of  the  several  statements  and 
representations  made  therein,  all  of  which 
are  hereby  made  warranties,  and  are  here- 
by made  a  part  of  this  contract;"  and  in 
consideration  of  certain  weekly  payments 
and  the  performance  of  other  conditions, — 
the  company  will  pay  to  the  beneficiary, 
upon  due  proof  of  the  death  of  the  insured, 
a  sum  of  money  stipulated  in  a  schedule 
annexed  to  the  policy  and  marked  "amount 
of  Insurance."  By  the  fourth  of  the  re- 
strictions and  conditions  contained  in  or 
upon  the  policy  it  is  declared:  "This  policy 
5L.R^(N.S:) 


shall  be  void  if  .  .  .  there  is  in  force 
upon  the  life  of  the  insured  a  policy  pre- 
viously issued  by  this  company,  unless  the 
policy  first  issued  contains  an  indorsement 
signed  by  the  president  or  secretary,  au- 
thorizing this  policy  to  be  in  force  at  the 
same  time."  The  tenth  condition  states 
that  "agents  (which  term  includes  super- 
intendents and  assistant  superintendents) 
are  not  authorized  to  make,  alter,  or  dis- 
charge contracts,  or  waive  forfeitures,"  etc. 
The  application  signed  by  the  appellant, 
Mary  B.  Monahan,  contains  this  stipula- 
tion: "The  undersigned  hereby  declares 
and  warrants  that  the  answers  made  below 
are  strictly  true;  tliat  they  shall  form  the 
basis  and  become  part  of  the  contract  of 
insurance;  that  any  untrue  answer  will 
render  the  policy  null  and  void,"  etc  The 
fifteenth  question  propounded  to  the  bene- 
ficiary, and  to  which  the  above-quoted  stip- 
ulation relates,  was  as  follows:  "(16)  Is 
life  proposed  now  insured  in  this  company? 
If  so,  state  numbers  and  amounts  of  poli- 
cies." And  the  answer  given  by  the  appel- 
lant was:  "No."  The  appellant  paid  the 
weekly  premiums  until  the  death  of  her 
mother  in  September,  1906.  She  then  made 
out  in  due  form  the  proofs  of  death  in  oom- 
pliancb  with  the  terms  of  the  policy  and 
delivered  them  to  the  company.  When  she 
asked  the  dompany  to  pay  the  amount  t« 
which  she  wsw  entitled  under  the  poHoy, 
she  was  informed  for  the  first  time  of  the 
now  conceded  fact  that  a  prior  policy  had 
been  issued  on  the  life  of  her  mother  in 
1899  in  favor  of  the  appellant's  sister, 
and  that  there  had  not  been  indorsed  on 
that  policy  a  permission  for  the  second 
policy  to  be  issued.  It  is  not  pretended 
that  the  negative  answer  g^ven  by  the  ap- 
pellant to  the  fifteenth  question  was  Icnow- 
ingly  false.  No  question  arises  on  th* 
pleadings,  and  the  only  propositions  pre- 
sented for  consideration  by  this  court  are 
those  which  the  rejected  prayers  of  the  ap- 
pellant and  the  granted  prayer  of  the  ap- 
pellee contain.  Under  an  instruction  given 
at  the  instance  of  the .  appellee  company, 
the  trial  court  ruled  that  the  policy  sued 
on  was  void  because  the  first  policy  had 
not  had  written  upon  it  an  indorsement  au- 
thorizing the  second  policy  to  be  in  force 
at  the  same  time;  and  accordingly  a  ver- 
dict and  judgment  were  entered  in  favor 
of  the  company.    Hence  this  appeal. 

Two  grounds  of  defense  were  relied  on  be- 
low by  the  insurance  company,  viz.:  That 
the  statements  contained  in  the  applica- 
tion signed  by  the  appellant  were  warran- 
ties, and,  as  the  reply  to  the  fifteenth  in- 
terrogatory was  in  point  of  fact  untrue, 

though    iimocently   made   and 
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lieved  to  be  true  when  made,  the  policy  was, 
in  consequence  of  the  inaccuracy  of  that 
reply,  rendered  nugatory  and  inoperative; 
and,  secondly,  that,  under  the  terms  of  the 
fourth  condition  or  restriction,  the  failure 
to  have  indorsed  upon  the  first  policy  an 
authorization  for  the  second  one  to  be  in 
force  at  the  same  time  caused  the  policy 
sued  on  (the  second  one  in  date)  to  be 
void  from  the  beginning.  In  answer  to 
and  in  avoidance  of  those  contentions,  as  re- 
spectively asserted  in  the  appellee's  first 
and  second  prayers,  the  appellant  main- 
tained by  its  third  prayer,  which  was  grant- 
ed, that  the  statement  made  in  the  appli- 
eation  was  simply  a  representation,  and 
not  a  warranty;  and  by  her  first  and  second 
prayers,  which  were  rejected,  she  asserted 
that  the  company  was  estopped  to  deny 
its  liability  on  the  second  policy,  and  that 
its  acceptance  of  the  weekly  premiums  con- 
stituted a  waiver  of  the  cause  of  forfeiture 
relied  on  under  the  fourth  condition. 

There  is  a  broad  and  material  distinction 
between  a  warranty  and  a  representation. 
A  representation  is  not  a  part  of  the  oon- 
toact,  but  is  collateral  thereto,  while  a  war- 
ranty is  a  part  of  the  eontract.  In  conse- 
quence of  this,  while  the  falsity  of  a  rep- 
resentation is  not  a  groimd  for  avoiding 
the  contract  unless  material  to  the  risk,  a 
warranty  as  to  any  fact  will  preclude  any 
inquiry  as  to  the  materiality  of  that  fact. 
Id  Am.  &  Eng.  Ene.  Law,  p.  932.  The  legis- 
lation of  many  of  the  states,  including 
Maryland,  has  modified  the  harsh  rule  re- 
specting warranties  in  this  class  of  con- 
tracts, and  has  swept  away  a  group  of 
merely  technical  objections  to  a  recovery 
on  life  insurance  policies  (Maryland  Cas- 
ualty Co.  V.  Gehrmann,  96  Md.  648,  54  Atl. 
678),  by  declaring  that,  "whenever  the  ap- 
plication for  a  policy  of  life  insurance  con- 
tains a  clause  of  warranty  of  the  truth  of 
the  answers  therein  contained,  no  misrepre- 
sentation or  untrue  statement  in  such  ap- 
plication, made  in  good  faith  by  the  ap- 
plicant, shall  effect  a  forfeiture  or  be  a 
ground  of  defense  in  any  suit  brought 
upon  any  policy  of  insurance  issued  upon 
the  faith  of  such  application,  unless  such 
misrepresentation  or  untrue  statement  re- 
late to  some  matter  material  to  the  risk." 
Section  196,  art.  23,  Code  Pub.  Gen.  Laws 
1904.  What  is  a  matter  material  to  the 
risk  is  ordinarily  and  generally  for  the  jury 
to  determine.  In  the  case  now  before  us 
the  court  below  ruled,  in  granting  the  ap- 
pellant's third  prayer,  that  the  statement 
contained  in  the  application  and  relied  on 
by  the  appellee  to  defeat  a  recovery  was 
not  a  warranty,  but  a  mere  representation; 
and,  as  no  appeal  was  taken  from  the  rul- 
SL.R.A.(N.S.) 


ing,  it  is  not  before  us  for  review,  and  final- 
ly settles  the  law  of  the  case  on  this  ground 
of  defense. 

This  brings  us  to  the  proposition  upon 
which  the  case  was  decided  adversely  to 
the  appellant;  and  that  proposition  is,  as 
already  indicated,  that  the  failure  to  have 
indorsed  on  the  first  policy  an  authoriza- 
tion permitting  the  second  policy  to  be  in 
force  at  the  same  time  in  the  same  com- 
pany avoided  the  second  policy.  like  kin- 
dred clauses  imposing  forfeitures  for  other 
collateral  causes,  condition  or  restriction 
4,  which  is  relied  on  to  annul  the  policy  in 
suit,  should  be  strictly  construed  agidnsk 
the  insurer,  and  should  be  confined  in  ita 
application  within  the  narrowest  limits  pos- 
sible,— especially  as  it  exacts  from  the  bene- 
ficiary, at  the  risk  of  a  drastic  penalty,  th* 
disclosure  of  a  fact  which  the  company 
itself  knows,  or  is  at  least  bound  to  know, 
whilst  the  applicant,  in  perfect  good  faith 
and  without  culpability,  may  be  wholly  in 
ignorance  of  it.  This  court,  in  Schlosser 
V.  Grand  Lodge  Brotherhood  of  R.  Train- 
men, 94  Md.  368,  60  Atl.  1048,  had  occasion 
to  quote  with  approval  the  strictures  of  the 
Supreme  Court  of  the  United  States  upon 
the  so-called  "agency  clause"  in  life-insur- 
ance contracts,  and  we  reproduce  again  the 
observations  of  that  high  tribunal,  because, 
although  they  refer  to  a  different  provision, 
they  are  none  the  less  applicable  to  the 
clause  we  are  considering  and  to  other  simi- 
lar groimds  of  forfeiture^  "In  some  juris- 
dictions," Bftid  the  Supreme  Court,  the 
agency  Clause  "is  held  to  be  practically 
void  and  of  no  effect;  in  others,  it  is  looked 
upon  as  a  species  of  wild  animal,  lying  in 
wait  and  ready  to  spring  upon  the  unwary 
policy  holder;  and  in  all,  it  is  eyed  with 
suspicion  and  construed  with  great  strict- 
ness. We  think  it  should  not  be  given  ef- 
fect when  manifestly  eontrary  to  the  facta 
of  the  case  or  opposed  to  the  interests  of 
justice."  Supreme  Lodge  K.  of  P.  v.  With- 
ers, 177  U.  S.  268,  44  L.  ed.  766,  20  Sup. 
Ct.  Rep.  611.  Whilst  a  misrepresentation 
of  facts  which  are  material  to  the  risk,  and 
which,  from  their  very  nature,  most  have 
been  known,  or  which  may  reasonably  be 
presumed  to  have  been  known,  by  the  ap- 
plicant, but  not  by  the  insurer,  will  render 
a  policy  issued  upon  the  faith  of  their 
verity  invalid,  because  the  insurer  had  been 
induced  to  write  a  liability  which  it  would 
not  have  assumed  if  the  truth  had  been 
frankly  disclosed  to  it,  a  very  different 
situation  is  presented  when  the  misstate- 
ment concerns  a  fact  peculiarly  within  the 
knowledge  of  the  company  and  not  within 
the  knowledge  of  the  applicant.  To  ex- 
onerate the  insurer  from  responsibility  e« 
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it»  contract  merely  because  the  applicant 
has  misstated  a  fact  which  the  insurer's 
own  records  disclose,  or  ought  to  disclose, 
and  which  the  applicant  has  no  knowledge 
of  at  all,  would  oonvert  this  forfeiture 
clause  into  a  provision,  not  for  the  pro- 
tection of  the  insurer  against  deception,  but 
for  the  infliction  of  gross  injustice  upon  a 
confiding  and  innocent  beneficiary.  All  the 
cases  which  hold  the  contract  of  insurance 
to  be  vitiated  by  the  mere  misrepresenta- 
tion of  a  material  fact,  when  no  warranty 
is  involved,  have  relation  to  facts  which 
were,  or  which  ought  to  have  been,  peculiar- 
ly within  the  knowledge  of  the  a{>plieant, 
and  which  were  not  within  the  knowledge 
of  the  insurer.  It  would  be  a  tedious  task 
to  review  those  cases,  and  it  it  not  neces- 
sary that  it  should  be  done. 

Treating,  then,  this  forfeiture  clause — for 
that  ia  what  in  effect  it  is — witn  the  severe 
strictness  which,  under  the  adjudged  cases, 
its  harshness  merit*  in  such  instances  as 
this  record  exhibits,  H  is,  a  priori,  ob- 
vious that  evidence  of  much  less  probative 
value  will  be  deemed  sufBcient  to  prove  a 
waiver  of  this  caustic  provision  than  would 
be  considered  adequate  to  establish  a  waiv- 
er of  some  more  reasonable  or  just  restric- 
tion. From  the  date  upon  which  the  sec- 
ond policy  was  issued  up  to  the  day  of  the 
death  of  the  insured,  a  period  of  forty-one 
weeks  and  some  days,  the  appellant  made 
41  payments  of  weekly  premiums  to  the 
company,  and  the  eompany  received  and  re- 
tained those  payments  without  a  sugges- 
tion or  an  intimation  that  the  policy  un- 
der and  on  accotmt  of  which  the  payments 
were  made  was  in  any  way  questioned  or 
disputed  by  it.  It  could  rightfully  collect 
and  receive  tboM  promiume  from  the  ap- 
pellant only  in  the  event  that  it  considered 
her  the  holder  of  a  valid  policy.  If  a  con- 
dition of  fact  existed  which  vitiated  that 
policy,  or  which  precluded  it  from  having 
had  validity  in  its  inception,  by  virtue  of 
a  term  of  the  contract;  and  that  condition 
of  fact  was  known  by  the  insurer,  or  ought 
to  have  been  known  by  it,  and  was  not 
known  by  the  beneficiary, — then  the  con- 
tinuous receipt  of  the  premiums  by  the  in- 
surer must  be  taken  to  indicate  that  the 
insurer  did  not  rely  on  that  condition  of 
fact,  but  elected  to  waive  the  cause  of  for- 
feiture or  invalidity,  because  upon  no  other 
hypothesis  oould  it  justify  the  collection  of 
the  premiums.  It  is  undoubtedly  true  that 
a  party  cannot  be  said  to  have  waived  an 
objection  of  which  he  was  not  aware;  and 
it  has  been  insisted  that  the  insurance  com- 
pany oould  not  be  held  to  have  waived  the 
provisions  of  clause  or  condition  4,  because 
it  did  not  know  when  it  issued  the  policy 
sned  on  that  it  had  previously  written  an- 
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other  policy  on  the  same  life.  Evidence  waa 
adduced  to  show  that  the  method  pursued 
in  keeping  its  records  and  its  books  pre-, 
vented  the  company  from  actually  knowing 
that  there  was  a  prior  outstanding  policy 
on  the  same  life.  But  that  is  no  answer  to 
the  asserted  waiver.  When  courts  come  to 
deal  with  questions  of  waiver  in  cases  like 
the  one  at  bar,  a  rigid  application  of  the 
general  rule  requiring  that  there  shall  be 
actual  knowledge  of  the  forfeiture,  or  of 
the  existence  of  the  cause  producing  a  for- 
feiture, before  there  can  be  a  waiver,  will 
not  be  insisted  on.  Baltimore  L.  Ins.  Co. 
V.  Howard,  95  Md.  258,  62  Atl.  397.  Thus 
in  tiie  case  of  Supreme  Lodge  K.  of  P.  v. 
Kalinski,  163  U.  S.  289,  41  L.  ed.  163,  1< 
Sup.  Ct.  Rep.  1047,  it  appeared  that  Ka- 
linski had  been  in  defeult  an  paying  his 
lodge  dues,  though  he  regulairly  paid  his  as- 
sessments on  his  benefit  certificate.  Under 
the  laws  of  the  order,  his  delinquency  in 
paying  his  lodge  dues  forfeited  his  insur- 
ance under  the  benefit  certificate.  After 
his  death  his  beneficiary  sued  upon  the  cer- 
tificate, and  the  suit  was  defended  on  the 
groimd  that  his  failure  to  pay  his  lodge 
dues  forfeited  his  insurance  under  the  bene- 
fit certificate.  It  was  answered  that  by  the 
receipt  of  his  assessments  the  forfeiture 
was  waived.  In  reply  to  this  it  was  con- 
tended that  the  grand  lodge  had  accepted 
the  awessments,  which  is  merely  another 
term  for  premiums,  without  knowing  that 
Kalinski  was  in  deftkult  to  the  local  lodge 
for  dues,  and  that,  being  ignorant  of  the 
default,  it  eould  not  be  held  to  have  waived 
it.  The  Supreme  Court  of  the  United 
States,  speaking  by  Mr.  Justice  Brown, 
said,  in  dealing  with  that  feature  of  the 
case:  "Granting  that  the  continued  receipt 
of  premiums  or  assessments  after  a  forfei- 
ture has  occurred  will  only  be  construed  as 
a  waiver  when  the  facts  constituting  a  for- 
feiture are  known  to  the  company  (New 
York  L.  Ins.  Co.  v.  Davis,  95  U.  S.  427,  24 
L.  ed.  463;  Bennecke  v.  Connecticut  Mut. 
L.  Ins.  Co.  105  U.  S.  365,  26  L.  ed.  990),  this 
is  true  only  of  such  facts  as  are  peculiarly 
within  the  knowledge  of  the  assured.  If 
the  company  ought  to  have  known  of  the 
facts,  or  with  proper  attention  to  its  own 
business  would  have  been  apprised  of  them, 
it  has  no  right  to  set  up  its  ignorance  as 
an  excuse."  In  Tobin  v.  Western  Mut.  Aid 
Soc.  72  Iowa,  261,  33  N.  W.  663,  it  was  held 
that  the  defendant  had  waived  a  forfeiture 
for  nonpayment  of  assessments  by  receiving 
and  retaining  subsequent  annual  dues, 
though  ignorant  of  the  grounds  of  forfei- 
ture. The  court  said:  "The  fact  that  the 
company,  in  receiving  and  retaining  the 
money,  did  not  know  of  the  previous 
grounds  of  forfeiture,  or  intent  to   waive 
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th«  same,  it  not  material  ...  By  the 
exercise  of  the  slightest  diligence  the  de- 
fendant could  have  ascertained  the  alleged 
failure  of  Mrs.  Tohid  to  pay  assessments, 
and  by  the  return  of  the  money  collected 
during  the  months  intervening  before  her 
death  prevented  her  from  being  lulled  into 
security  by  the  misleading  acts  of  the  com- 
pany." 

It  will  not  do  to  say  that,  in  order  to 
avoid  expense,  the  company's  books  were 
kept  in  such  a  manner  as  not  to  disclose 
the  names  of  tne  assured,  and  therefore 
that  it  could  not  know,  when  the  second 
policy  was  issued,  that  there  was  a  prior 
one  of  its  own  outstanding  on  the  same  life. 
If  the  company,  to  mrre  its  own  purposes, 
saw  fit  to  adopt  an  imperfect  and  incom- 
plete system  of  recording  its  policies,  where- 
by its  books  failed  to  show  what,  if  pru- 
dently and  methodically  kept,  they  would 
have  revealed  with  respect  to  the  names  of 
the  insured,  it  certainly  should  not  be  per- 
mitted to  set  up  its  own  ignorance,  result- 
ing from  its  own  negligence,  as  a  valid  rea- 
son for  the  nonapplication  of  the  doctrine 
of  waiver.  It  cannot  be  doubted  that  the 
company  ought  to  have  known  the  names  of 
the  persons  upon  whose  lives  it  earned 
risks;  and  it  is  obvious  that  a  proper  at- 
tention to  its  business  would  have  ap- 
prised its  officers  of  those  names,  and  con- 
sequently it  has  no  right  to  set  up  its  voltm- 
tary  and  censurable  ignorance  of  those 
names  as  an  excuse  for  not  knowing  that 
a  prior  policy  had  been  issued  by  it  on  the 
life  of  Mary  J.  Marian.  It  ought  to  have 
■mown  that  it  liad  issued  the  first  policy, 
and  it  will  not  be  heard  to  say  that  it 
did  not  know  that  fact,  merely  because  it 
kept  its  records  in  such  an  imperfect  way 
that  they  did  not  contain  the  names  of  the 
insured.  It  must  be  treated  as  knowing 
what  it  ought  to  have  known.  It  did  issue 
the  first  policy,  and  it  was  in  force  when 
the  second  was  written;  and  the  company 
knew  that  fact,  because  it  was  bound  to 
know  it,  whether  its  books  revealed  it  or 
not. 

Waiver  by  the  acceptance  of  a  premium  is 
not  based  upon  contract,  but  on  estoppel  of 
the  company  to  insist  on  conditions  of  the 
policy  inconsistent  with  the  acceptance  or 
retention  of  the  premium.  With  the  first 
policy  outstanding,  and  without  an  indorse- 
ment thereon  of  an  authorization  for  the  is- 
suance of  a  second  one  on  the  same  life, 
the  insurer  being  chargeable  with  the  knowl- 
edge of  those  facta  because  it  was  bound 
to  know  them,  it  accepted  41  premiums 
I  from  the  beneficiary  named  in  the  second 
policy,  and  that  acceptance  estops  the  com- 
pany to  insist  on  the  fourth  condition  to  va- 
cate the  later  policy,  because  the  act  of  ac- 
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oepting  and  retaining  the  premiums  on  the 
second  policy  was  wholly  inconsistent  with 
the  terms  of  that  condition  or  restriction. 
The  lender  by  the  company  to  the  appel- 
lant, after  the  death  of  the  insured,  of  the 
amount  of  the  41  premiums  paid  in,  can- 
not relieve  the  appellee  from  its  liability 
under  the  policy  sued  on. 

The  first  and  second  prayers,  presented  by 
the  appellant  and  rejected  by  the  lower 
court,  ought  to  have  been  granted,  because 
they  correctly  state  the  law. on  the  subject 
of  estoppel  and  waiver.  In  consequence 
of  the  error  committed  in  rejecting  those 
prayers,  and  because  of  the  further  error 
which  the  court  fell  into  by  granting  tlie 
appellee's  second  prayer,  the  judgment  must 
be  reversed,  and  a  new  trial  will  be  award- 
ed. 

Judgment  reversed,  with  costs  above  and 
below,  and  new  trial  awarded. 
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HEKRY   B.   BOTHFELD  et   al,  Tmsteea, 
etc.,  of  John  Warner,  Deceased,  Appta, 

T. 

ALBERT  L.  GORDON. 

(190  Mass.  607,  77  N.  E.  e3».) 

Soiety— extension  of  time 

1.  A  provision  for  stay  of  execution  In 
an    agreement    for    judgment  for  overdae 


Case  Note.  —  Extension  of  time  for  levy- 
ing execution  as  discharge  of  surety: 


A  valid  agreement  between  a  creditor  and 
thjs  principal  debtor  to  delay  the  issuance 
of' an  execution  and  proceedings  thereon  for 
a  definite  time,  made  after  the  recovery  of 
a  judgment  and  without  the  knowledge  or 
assent  of  the  surety,  operates  as  a  discharge 
of  the  surety.  Storms  v.  Thorn,  3  Barb. 
314;  Beid  v.  Watts,  4  J.  J.  Marsh.  440; 
Knight  V.  Charter,  22  W.  Va.  422. 

A  surety  on  an  administrator's  bond  is 
discharged  by  a  stay  of  execution  of  a  year 
on  a  judgment  bond  taken  from  the  admin- 
istrator by  a  guardian  of  an  heir  interested 
in  the  estate,  covering  the  latter's  share  in 
the  proceeds  arising  from  the  sale  of  real 
estate.     Sawyers  v.  Eicks,  6  Watts,  76. 

And  an  agreement  with  the  principal  debt- 
or to  extend  the  time  for  levying  an  execu- 
tion after  the  recovery  of  a  judgment 
against  the  principal  debtor,  based  on  a 
valuable  consideration,  discharges  the  sure- 
ty. Pilgrim  v.  Dykes,  24  Tex.  383;  Bank 
of  Steubenville  v.  Leavitt,  6  Ohio,  207; 
Blazer  v.  Bundy,  16  Ohio  St.  67. 

But  a  mere  promise,  without  considera- 
tion, to  extend  the  time  for  levying  an  ex- 
ecution on  a  judgment  recovered  in  an  ac- 
tion against  the  principal  debtor  will  not 
operate  as  a  discbarge  of  the  surety.    Unioa 
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rent  will  not  release  the  lessee's  surety  if 

the  extension  is  not  beyond   the  time  in 

which,   in   the  ordinary  course   of  judicial 

proceedings,  execution  could  have  been  oh- 

tained. 

Lease — surrender — release  of  surety. 

2.  The  surety  of  a  lessee  is  not  released 
from  liability  for  past-due  rent  by  the  sur- 
render of  the  property  prior  to  the  termina- 
tion of  the  term,  where  the  lease  contains 
a  provision  for  re-entry  lor  nonpayment  of 
rent,  and  the  rent  was  in  arrear  at  the  time 
of  the  surrender. 

(March  2,  1906.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Ck>urt  for  Suffolk  County 
in  favor  of  defendant  in  an  action  brought 
to  enforce  the  liability  of  a  surety  for  rent 
unpaid.    Beversed. 

Defendant  had  guaranteed  payment  of 
rent  by  Alvin  J.  Giordon,  who  had  obtained 
a  lease  of  a  business  block  for  a  period  of 


ten  years.  The  rent  was  allowed  to  be- 
come in  arrear,  and  an  action  for  overdue 
instalments  was  brought,  pending  which  the 
parties  entered  into  an  agreement  for  judg- 
ment for  the  amount  sued  for  until  Feb- 
ruaxy  16,  1903.  An  tigreament  was  also  en- 
tered into  by  which  the  lessee  surrendered 
possession  of  the  premises. 

Further  facts  appear  in  the  opinion. 

Messrs.  Arthur  H.  Wellman  and  Addison 
R.  Pike,  for  appellants: 

There  was  no  such  extension  of  time  as 
would  discharge  the  guarantor,  because  by 
the  agreements,  filed  in  the  action  against 
the  lessee,  the  plaintiffs  obtained  judgment 
and  execution  more  speedily  than  they  could 
have  done  if,  in  the  absence  of  such  agree- 
ments, the  lessee  had  asserted  the  rights  to 
which,  under  the  law  and  the  practice  of 
the  courts,  he  was  entitled. 

Fullam  V.  Valentine,  II  Pick.  166; 
Hulme  T.  Coles,  2  Sim.   12;  Price  v.  Ed- 


Bank  V.  Govan,  10  Smedes  &.  M.  333;  New- 
ell V.  Uamer,  4  How.  (Miss.)  684,  35  Am. 
Dec.  416;  Brown  v.  Chambers,  63  Tex.  131; 
Miller  v.  Porter,  6  Humph.  294. 

Thus,  where  the  creditors  were  prevailed 
upon  by  the  principal  debtor  to  grant  him 
a  short  indulgence,  and  the  former,  without 
the  knowledge  or  consent  of  the  surety,  gave 
written  instructions  to  the  sheriff  ''not  to 
levy  the  execution  till  they  should  see  him," 
the  surety  was  held,  in  M'Kenny  v.  Waller, 
1  Leigh,  434,  still  to  b«  liable,  even  in  equity, 
although,  in    consequence    of    such    indul- 

Snee,  the  principal  was  enabled  to  remove 
i  property  beyond  the  reach  of  future 
process. 

And  a  mere  agreement  by  a  judgment 
io'editor  to  stay  the  execution  on  a  judgment 
recovered  in  an  action  for  the  nonpayment 
of  a  note  until  a  certain  date,  made  with- 
out consideration,  was  held,  in  Union  Bank 
V.  Oovan,  supra,  and  in  Williams  v.  Wright, 
9  Humph.  493,  not  to  discharge  the  surety 
on  the  note. 

The  direction  to  the  sheriff  by  the  judg- 
ment creditor's  attorney  to  "hold  the  same 
up,"  referring  thereby  to  a  writ  of  execu- 
tion, was  held,  in  Jerauld  v.  Trippet,  62  Ind. 
122,  not  to  discharge  the  surety  of  the  judg- 
ment debtor,  although  during  the  delay  the 
principal  disposed  of  all  his  property. 

Xor  is  the  surety  discharged  by  an  agree- 
ment to  suspend  execution,  where  no  posi- 
tively defined  period  was  agreed  upon,  and 
the  direction  to  the  sheriff  was  "not  to  ex- 
ecute the  execution  until  ordered  to  do  so," 
as,  in  such  a  case,  the  time  being  indefinite, 
the  suspension  could  have  been  ended  at 
any  time  the  surety  requested  it  to  be  done. 
MeGee  v.  Metcalf.  12  Smedes  ft  M.  636,  51 
Am.  Dec.  122. 

A  mere  declaration  by  a  creditor  that  he 
will  not  execute  his  judgment  until  a  cer- 
tain person  shall  return  from  Europe  is  not 
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such  an  extension  of  time  as  will  release 
the  debtor's  surety.  Purdy  v.  Forstall,  46 
La.  Ann.  814,  13  So.  95. 

An  agreement  between  the  payee  and  the 
maker  of  a  promissory  note,  made  after 
judgment  agamst  the  latter  and  his  surety, 
for  a  delay  of  execution  for  six  months,  was 
held,  in  Peay  v.  Poston,  10  Yerg.  Ill,  not 
to  affect  the  remedies  of  the  surety,  or  dis- 
charge him,  for  the  reason  that  a  surety 
against  whom  the  judgment  has  been  ren- 
dered may,  according  to  statute,  obtain  judg- 
ment against  his  principal  immediately  for 
the  amount  for  which  he  has  been  made  lia- 
ble, or  he  may  pay  the  judgment,  or  the  biH 
or  note  before  judgment,  and  have  his  rem- 
edy against  antecedent  parties. 

The  Peay  Case  was  followed  in  Bryant 
V.  Rudisell,  4  Heisk.  666,  and  in  Grimes  v. 
Nolen,  3  Humph.  412,  in  which  similar  de- 
cisions were  rendered. 

And  a  surety  on  a  debt  for  which  judg- 
ment has  been  recovered  against  the  prin- 
cipal was  held,  in  Houston  v.  Hurley,  2  Del. 
Gh.  247,  not  to  be  discharged  by  a  stay  of 
execution,  where  such  stay  is  required  by 
statute. 

The  liability  of  a  surety  is  not  affected 
by  a  confession  of  judgment  at  the  first 
term  of  court  with  stay  of  execution  until 
the  second  term,  where  it  appears  that  in 
the  ordinary  course  of  the  business  of  the 
court  a  judgment  could  not  have  been  ob- 
tained before  the  second  term.  Suydam  v. 
Vance,  2  McLean,  99,  Fed.  Cas.  No.  13,657. 

And,  in  order  that  a  surety  on  an  obliga- 
tion for  a  debt  may  escape  liability  on  the 
ground  of  a  stay  of  execution,  which  was 
issued  on  a  judgment  by  confession,  he  must 
show  that  the  creditor  could,  by  the  ordi- 
nary proceedings  of  law,  have  collected  the 
money  sooner  from  the  judgment  debtor 
than  by  the  course  which  he  pursued.  Bar- 
ker V.  M'Clure,  2  Blackf.  14.        )OQl€ 
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munda,  10  Barn.  &  C.  578;  Stevenson  v. 
Roche,  9  Barn.  &  C.  707;  Fletcher  t.  Gam- 
ble, S  Ala.  336;  Suydam  t.  Vance,  2  Mc- 
Lean, 99,  Fed.  Cas.  No.  13,657;  Ferguson 
T.  Childress,  9  Humph,  382;  Peay  v.  Poston, 
10  Yerg.  Ill;  Cambridge  Sav.  Bank  t. 
Hyde,  131  Mass.  77,  41  Am.  Rep.  193;  Hal- 
lett  T.  Holmes,  18  Johns.  28. 

The  surrender  of  the  term  and  acceptance 
thereof  did  not  discharge  the  guarantor 
from  payment  of  rent  already  due  and  pay- 
able. 

Kingsbury  v.  Williams,  53  Barb.  142; 
Kingsbury  t.  Westfall,  61  N.  Y.  356;  Mc- 
Kensie  v.  Farrell,  4  Bosw.  192;  Taylor, 
Land.  &  T.  S  424b;  Wood,  Land.  &  T.  § 
470. 

Mr.  Charles  R.  Darling,  for  appellee: 

Giving  time  to  the  principal  debtor  re- 
leases the  guarantor  or  surety  if  done  with- 
out his  consent. 

f  1  Brandt,  Suretyship  &  Guaranty,  3d 
ed.  S§  376,  377  et  seq.;  Bishop  t.  Eaton, 
161  Mass.  496,  42  Am.  St.  Rep.  437,  37 
N.  E.  665;  Chace  ▼.  Brooks,  5  Cush.  43; 
Greely  t.  Dow,  2  Met.  176;  Veazie  v.  Carr, 
3   Allen,  14. 

Siring  time  after  judgment  has  the  same 
effect  as  if  it  were  given  before  judgment. 

1  Brandt,  Suretyship  &  Guaranty,  3d  ed. 
S§  409,  410;  27  Am.  A,  Eng.  Enc.  Law,  title, 
"Suretyship,"  2d  ed.  p.  607 ;  Bangs  v.  Strong, 
10  Paige,  11,  Affirmed  in  7  Hill,  250,  42  Am. 
Dec.  64;  Bower  v.  Tiermann,  3  Denio,  378; 
Boughton  T.  Bank  of  Orleans,  2  Barb.  Ch. 
458;  Storms  v.  Thorn,  3  Barb.  314;  Clippin- 
ger  T.  Creps,  2  Watts,  45;  Manufacturers' 
&,  M.  Bank  v.  Bank  of  Pennsylvania,  7 
Watts  &.  8.  335,  42  Am.  Dee.  240;  Smith  v. 
Rice,  27  Mo.  506,  72  Am.  Dec.  281 ;  Wingate 
V.  Wilson,  53  Ind.  78;  Gipson  v.  Ogden,  100 
Ind.  20;  Blazer  v.  Bundy,  16  Ohio  St.  57; 
Pilgrim  v.  Dykes,  24  Tex.  383;  State  use  of 
Barber  V.  Hammond,  6  Gill  &  J.  167  j  Fordyce 
V.  Ellis,  29  Cal.  97;  McCrary  v.  Coley,  Ga. 
Dec.  pt.  1,  p.  104;  Hancock  v.  Wilson,  46 
Iowa,  352. 

Surrender  of  a  lease  without  the  consent 
of  the  guarantor  releases  him  from  liability 
for  rent  then  overdue. 

Harberton  v.  Bennett,  Beatty  (Ir.  Ch. 
Rep.),  386;  Polak  v.  Everett,  L.  R.  1  Q.  B. 
Div.  669 ;  Prairie  State  Nat.  Bank  v.  United 
States,  184  U.  S.  227,  41  L.  ed.  412,  17  Sup. 
Ct.  Rep.  142;  1  Brandt,  Suretyship  &  Guar- 
anty, 3d  ed.  I  483. 

Hammond,  J.,  delivered  the  opinion  of  the 
eourt:  ,< 

The  first  ground  of  the  defense  is  tliat  by 
the  agreements  for  judgments,  and  stay  of 
executioni  in  the  actions  against  the  princi- 
pal debtor,  time  was  given  to  him  without 
the  consent  of  this  defendant.  The  actions 
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were  pending  in  the  Newton  police  court, 
and,  inasmuch  as  the  agreements  were  signed 
by  an  attorney  in  behalf  of  the  defendant 
therein,  it  fairly  may  be  assumed  that  the 
actions  were  being  contested.  It  does  not 
appear  at  what  time  the  actions  in  the  or- 
dinary course  of  business  in  that  eourt 
would  have  gone  to  judgment,  but,  even  if 
the  defendant  therein  had  been  then  de- 
faulted, he  could  have  appealed  to  th«  su- 
perior court;  and  it  is  manifest  that  in  the 
ordinary  course  of  proceeding  in  the  appel- 
late court  the  cases  could  not  have  been 
reached  for  trial  until  after  February  16^ 
1903,  the  time  to  which  the  stay  of  exeeu- 
tion  under  the  agreement  extended;  and  the 
defendant  in  the  case  before  ui  does  not 
argue  to  the  contrary. 

It  is  to  be  observed  that  this  is  not  a  case 
where  an  agreement  for  a  stay  of  execution 
is  made  concerning  a  judgment  already  in 
force  and  upon  which  the  judgment  creditor 
at  the  time  of  the  agreement  has  the  right 
to  take  out  execution,  as  in  Gipson  y.  Ogden, 
100  Ind.  20,  and  many  other  cases  cited  by 
the  defendant.  In  the  case  before  us,  the 
plaintiffs,  at  the  time  of  the  agreement,  had 
no  judgment.  The  agreement  for  a  stay  of 
execution  was  a  part  of  that  under  which 
the  judgment  was  obtained,  and  there  is 
nothing  to  show  that  the  agreement  for 
judgment  could  have  been  then  obtained 
without  the  clause  relating  to  a  stay  of  ex- 
ecution. Nor  is  it  a  case  where,  by  the 
agreement  for  the  stay  of  execution,  the 
time  is  extended  beyond  the  time  in  which, 
in  the  ordinary  course  of  judicial  proceed- 
ings, it  could  have  been  obtained,  as  in  Win- 
gate  v.  Wilson,  53  Ind.  78,  and  several  other 
oases  cited  by^the  defendant.  The  plaintiffs 
were  prosecuting  their  claim  by  a  suit 
against  Gordon,  the  principal  debtor,  who 
had  entered  upon  an  active  defense.  By  the 
agreement  they  obtained  the  right  to  an  ex- 
ecution within  a  time  shorter  than  that  re- 
quired by  the  ordinary  course  of  judicial 
procedure.  Although  there  is  some  conflict 
in  the  authorities,  yet  we  think  that  upon 
principle  and  the  great  weight  of  authority 
such  an  agreement  is  not  a  giving  of  time 
within  the  true  meaning  of  the  phrase,  as 
contained  in  the  general  proposition  that  the 
giving  of  time  to  the  principal  dischargee 
the  surety.  As  stated  in  Hulne  v.  Coles.  2 
Sim.  12:  "Time  was  not  given,  but  the 
remedy  was  accelerated."  Among  other 
cases  supporting  this  view,  see  Fullam  t. 
Valentine,  11  Pick.  166;  Stevenson  v.  Roche, 
9  Bam.  &  C.  707;  Price  v.  Edmunds,  10 
Bam.  &  C.  678;  Fletcher  t.  Gamble,  3  Ala. 
336. 

The  second  ground  of  the  defense  is  that, 
without  the  assent  of  the  defendant,  the 
lease  was  surrendered  before  its  terming* 
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tion  hy  arrangement  between  the  plaintiffs 
and  the  lessee.  In  considering  tiiis  claim,  it 
becomes  necessary  to  look  into  the  nature  of 
the  original  contract.  It  was  a  lease  for  ten 
'  years,  containing  many  covenants  on  the 
part  of  the  lessee,  of  which  one  was  that 
certain  rent  should  be  paid  monthly,  and 
another,  that  neither  he  nor  his  successors 
or  assigns,  or  "others  having  their  estate  in 
the  premises,"  would  assign  the  lease  with- 
out first  obtaining  the  written  consent  of 
the  lessors,  "or  of  those  having  their  estate 
in  the  premises."  The  lease  further  pro- 
vided that,  if  the  lessee  should  "neglect  or 
fail  to  perform  and  observe  any  or  either 
of  the  covenants  .  .  .  which  on  his  part 
are  to  be  performed,"  then  the  lessors 
might  "immediately,  or  at  any  time  there- 
after, and  whilst  such  neglect  and  default 
continues,  and  without  further  notice  or  de- 
mand," enter  into  the  premises  and  "repos- 
sess the  same  as  of  their  former  estate, 
.  .  .  without  prejudice  to  any  remedies 
which  might  otlierwise  be  used  for  arrears  of 
rent  or  preceding  breach  of  covenant;"  and 
that  upon  such  entry  the  term  should  cease. 
The  defendant  guaranteed  the  prompt  pay- 
ment of  the  rent,  and  the  faithful  perform- 
ance of  all  the  covenants  of  the  lessee.  At 
the  time  of  the  surrender  dated  November  1, 
1902,  the  rent  for  three  months  was  due  and 
unpaid,  and  actions  for  the  collection  of  the 
same  had  been  begun  against  the  lessee,  and 
the  liability  of  this  defendant  to  pay  the 
same  also  had  become  fixed.  Under  these 
circumstances  instead  of  forcing  the  les- 
sors to  make  a  formal  entry  into  the  prem- 
ies, the  tenant  consented  to  surrender  the 
estate,  thereby  relieving  the  lessors  from  the 
necessity  of  such  entry.  The  transaction 
was,  in  substance,  a  termination  of  the  es- 
tate in  accordance  with  its  original  terms.  It 
was  simply  applying  the  original  contract  to 
a  condition  of  circumstances  which  had  been 
anticipated  therein,  and  substantially  in  a 
manner  therein  provided  for.  In  a  word, 
the  term  was  ended  substantially  as  it  was 
provided  that  it  should  be  ended;  and  the 
consent  of  the  defendant,  the  guarantor,  to 
such  an  ending  must  be  presumed.  More- 
over, by  the  terms  of  the  lease  the  defend- 
ant never  could  have  become  the  assignee  of 
the  lease,  or  have  held  possession  under  it, 
if  an  entry  had  been  made  for  possession  by 
the  lessors.  The  obligation  to  pay  the  past 
rent  was  not  changed  by  the  surrender,  and 
the  liability  of  the  defendant  to  pay  it, 
which  before  the  surrender  had  become  fixed, 
continued  notwithstanding  the  termination 
of  the  lease.  See  Kingsbury  t.  Westfall,  61 
N.  Y.  356. 

Judgment   reversed.    Judgment    for   the 
idaintiffs  for  $440.3(^  with  interest  from  the 
date  of  the  writ. 
5L.R.A.(N.8.) 
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V. 

LEE  C.  WILLITS,  Appt 
(—  Neb.  — ,  107  N.  W.  379.) 

Marriage — ^interest  of  state. 

1.  While  our  law  defines  marriage  as 
a  civil  contract,  it  differs  from  all  other  con- 
tracts in  its  consequences  to  the  body_  poli- 
tic, and  for  that  reason,  in  dealing  with  it, 
or  with  the  status  resulting  therefrom,  the 
state  never  stands  indifferent,  but  is  always 
a  party  whose  interest  must  be  taken  into 
account. 

Same — ^nonage. 

2.  A  marriage,  where  one  of  the  parties 
is  under  the  age  of  consent,  but  who  is  com- 
petent by  the  common  law,  is  not  void,  but 
merely  voidable,  and,  until  annulled  by  a 
court  of  competent  jurisdiction,  is  valid  for 
all  dvil  purposes. 

Same — annulment — conditions. 

3.  A  court  annulling  a  marriage  at  the 
suit  of  a  husband,  who  was  under  the  age 
of  consent  when  the  marriage  was  solem- 
nized, may  require  him  to  pay  a  reasonable 
amount  for  the  support  and  nurture  of  the 
issue  of  such  marriage. 

Same. 

4.  In  such  case,  the  court  may  also  re- 
quire the  husband,  if  the  circumstances  of 
the  party  warrant  it,  to  pay  reasonable  suit 
money  to  enable  the  wife  to  make  a  defense, 

Headnotes  by  AiaEBT,  C' 


Case  Note.  —  Power,  upon  annulling  a 
marriage,  to  require  man  to  provide  for 
support   of   woman  or  child;  Where 

a  man  innocently  marries  a  woman  who  has 
concealed  the  fact  that  she  had  a  living  hus- 
band, he  may  have  the  marriage  declared 
a  nullity;  and  upon  the  final  decree  she  is 
not  entitled  to  permanent  alimony.  Fuller 
V.  Fuller,  33  Kan.  582,  7  Pac.  341;  Bateman 
V.  Bateman,  78  L.  T.  N.  8.  472. 

However,  this  rule  does  not  preclude  an 
equitable  division  of  the  property  which 
they  have  jointly  accumulated.  Werner  v. 
Werner,  69  Kan.  399,  41  LJl.A.  349,  68  Am. 
St.  Rep.  372,  63  Pac.  127. 

In  ScurlocK  v.  Scurlock,  92  Tenn.  629,  22 
S.  W.  858,  it  appeared  that  the  lower  court 
gave  the  wife  a  decree  granting  her  a  di- 
vorce from  bed  and  board,  and  also  granting 
her  alimony  pending  the  separation.  Nine 
years  later  a  decree  was  rendered  for  ar- 
rears of  alimony.  To  enjoin  this  judgment, 
the  husband  filed  his  bill,  in  which  he  also 
prayed  for  an  absolute  divorce  upon  the 
ground  that  the  alleged  wife  was  never  his 
wife,  but  was  the  wife  of  another  man  at 
the  time  she  entered  into  the  marital  rela- 
tion with  him.  The  chancellor  granted  the 
absolute  divorce,  but  refused  to  enjoin  the 
collection  of  the  judgement.  It  was  held  by 
the  supreme  court  to  be  clearly  against 
equity  and  good  conscience   to  allow  the 
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•nd  to  reimburse  her  for  expenditures  on 
behalf  of  the  family  during  the  existentse  of 
the  marriage  relation. 
Suit  money — allowance. 

5.  Suit  money  may  be  allowed,  in  the 
sound  discretion  of  the  court,  at  any  sta^e 
in  the  litigation,  and  may  be  included  in 
the  final  decree. 

(March  22,  1906.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Harlan  County 
in  plaintiff's  favor  in  a  petition  for  support 
for  plaintiff's  child  and  an  allowance.  Af- 
firmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs.  Flansbnrg  &  WilHams,  J.  G. 
Thompson,  and  Gomer  Thomas  for  appel- 
lant. 

Messrs.  W.  S.  Morlan  and  K.  L.  Eeester 
for  appellee. 

Albert,  C,  filed  the  following  opinion: 
The  petition  on  which  this  cause  was  sub- 
mitted is  substantially  as  follows :  That  on 
the  I6th  day  of  November,  1903,  the  plain- 
tiff and  the  defendant  were  married  in  Har- 
lan county,  Nebraska,  and  immediately 
thereafter  the  defendant,  without  just  cause 
or  excuse,  abandoned  the  plaintiff,  and  has 
ever  since  neglected  to  contribute  any  sum 


whatsoever  for  her  support  and  mainte- 
nance. That  on  the  30th  day  of  June,  1901, 
the  plaintiff  gave  birth  to  a  male  child,  the 
issue  of  the  defendant,  which  is  in  her  cus- 
tody. That  the  plaintiff  is  in  ill  health  and' 
without  means  of  support  for  herself  and 
the  child,  and  without  the  necessary  means 
of  prosecuting  the  suit.  That  the  defendant 
is  the  owner  of  a  large  amount  of  real  and 
personal  property,  of  about  the  value  of 
$40,000,  and  that  his  income  therefrom,  and 
his  earnings,  amount  to  at  least  $5,000  per 
year.  The  prayer  is  for  a  reasonable  allow- 
ance for  the  support  of  herself  and  child, 
and  for  such  other  relief  as  may  be  deemed 
equitable.  The  answer  admits  the  marriage 
between  the  parties  and  the  birth  of  the 
child.  By  way  of  a  cross  bill,  the  defendant 
alleges  that  on  the  evening  of  the  marriage 
between  himself  and  the  plaintiff  he  called 
upon  the  plaintiff  at  her  father's  house, 
whereupon  the  plaintiff's  father  accused  the 
defendant  of  being  the  father  of  the  plain- 
tiff's unborn  child,  and  threatened  with  bod- 
ily injury  unless  he,  at  once,  contracted  a 
marriage  with  the  plaintiff.  That  the  de- 
fendant, believing  that  he  was  in  danger  of 
death  or  great  bodily  injury,  and  influenced 
by  such  fears,  was  then  and  there  induced 
to  contract  a  marriage  with  the  plaintiff. 
That,  immediately  after  the  marriage  cere- 
mony was  performed,  he  left  the  plaintiff. 


judgment  for  arrears  of  alimony  to  be  en- 
forced, and  it.  and  all  other  proceedings  in 
the  original  cause  brought  by  the  alleged 
wife,  were  perpetually  enjoined. 

In  Park  v.  Park,  24  Misc.  372,  63  N.  Y. 
Supp.  677,  it  was  held  that  there  could  be 
no  provision  for  alimony  in  a  decree  of  nul- 
lity; and  a  decree  annulling  a  marriage  be- 
cause of  a  subsisting  marriage  between  the 
man  and  another  woman,  which  provided 
for  permanent  alimony  to  the  plaintiff,  who 
was  an  innocent  victim,  was,  therefore,  re- 
yersed. 

But  in  Strode  v.  Strode,  3  Bush,  228,  96 
Am.  Dec.  211,  a  contrary,  and  it  would  seem 
a  more  righteous,  view  was  taken,  where  the 
court  held  that,  upon  a  decree  of  nullity 
at  the  instance  of  the  wife,  because  the  hus- 
band had  a  living  wife  in  another  state, 
which  fact  he  had  concealed  from  her,  she 
was  entitled  to  a  decree  against  him  for 
alimony,  or  an  allowance  for  support. 

In  Wilkins  v.  Wilkins,  74  L.  T.  N.  S.  62, 
petitioner  for  annulment  on  the  ground  that 
his  putative  wife  had  a  living  husband, 
after  an  adverse  finding,  applied  for  an  ex- 
tension of  time  for  appealing  or  moving  for 
a  new  trial,  and  the  court  imposed  the  con- 
dition, to  which  he  agreed  in  open  court, 
that  he  give  an  undertaking  to  secure  the 
respondent  a  payment  of  £1  a  week  during 
their  joint  lives. 

In  E.  V.  E.  87  L.  x\  N.  8.  149,  60  Week. 
Bep.  607,  a  decree  of  nullity  was  rendered 
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upon  the  petition  of  the  husband  because  of 
the  wife's  persistent  refusal  to  consummate 
the  marriage;  and,  a  marriage  settlement 
having  been  executed  prior  to  the  marriage, 
which  conveyed  to  trustees  all  the  wife's 
property  for  her  sole  use  and  benefit,  she 
was  ordered  to  pay  an  annual  sum  to  the 
petitioner  during  his  life. 

Special  statutory  provisions  have  con- 
trolled, or  entered  into  the  discussion  of, 
this  question  in  several  jurisdictions. 

Thus,  in  Connecticut  the  statute  provided 
that  "whenever,  from  any  cause,  any  mar- 
riage is  void,  the  superior  court  may,  upon 
complaint,  pass  a  decree  declaring  such  mar- 
riage void,  and  may  thereupon  make  such 
order  in  relation  to  any  children  of  such 
marriage,  if  such  there  be,  and  concerning 
alimony,  as  it  might  make  in  a  proceeding 
for  a  divorce  between  such  parties  if  mar- 
ried." Under  this  statute,  it  was  held,  in 
Stapleberg  v.  Stapleberg,  77  Conn.  31,  58 
Atl.  233,  that,  upon  the  annulment  of  a  mar- 
riage void  for  consanguinity,  the  court  could 
decree  a  lump  sum  in  the  nature  of  alimony, 
although  the  woman  knew  of  the  relation- 
ship. 

In  Wheeler  v.  Wheeler,  79  Wis.  303,  48  N. 
W.  260,  it  was  held  that,  under  a  statute 
which  read,  "Upon  rendering  a  judgment  an- 
nulling a  marriage,  [the  court]  may  make 
provision  for  restoring  to  the  wife  the 
whole,  or  such  part  as  it  shall  deem  just  and 
reasonable,  of  any  estate  which,  the  hui- 
Digitized  by  LjOOQIC 


1900. 


WILLIT8  T.  WILUTa 


769 


and  that  they  never  coliabited  together  as 
husband  and  wife.  The  defendant  further 
alleges  that  at  the  time  the  said  marriage 
was  contracted  he  was  under  the  age  of 
•  eighteen,  being  only  seventeen  years,  four 
months,  and  eleven  days  old,  and  that  the 
plaintifF  was  over  the  age  of  eighteen  years. 
The  defendant's  guardian,  upon  order  of  the 
court,  was  joined  as  a  party  defendant. 

The  court  made  no  finding  on  the  question 
of  duress;  and,  while  it  is  quite  clear  from 
the  evidence  that  the  defendant,  in  contract- 
ing the  marriage,  was  influenced  somewhat 
by  fears  of  a  prosecution  for  bastardy,  those 
fears  were  borii  rather  of  a  consciousness  of 
guilt  than  of  any  threats  made  by  the  plain- 
tiff's father.  In  other  words,  we  think  the 
evidence  justifies  a  finding  that  the  defend- 
ant contracted  the  marriage  in  the  hope  of 
escaping  a  prosecution  for  bastardy,  and  not 
because  of  any  fear  of  the  plaintiff's  father 
or  other  relatives.  The  court  found,  as  was 
necessary  in  view  of  the  evidence,  that  the 
defendant,  at  the  time  of  the  marriage,  was 
under  the  age  of  eighteen  years,  and  en- 
tered a  decree  annuling  the  marriage,  but 
requiring  the  defendant  to  pay  plaintiff  the 
sum  of  $150,  which  she  had  expended  for 
lying-in-expenses,  and  for  the  support  of 
the  child  up  to  the  commencement  of  the 
suit,  and  that  he  provide  for  the  support  of 
the  chUd  as  follows:    $150  per  year  for  the 


period  of  five  years  from  the  date  of  the  de- 
cree; the  sum  of  $120  per  year  for  the  next 
five  years;  and  the  sum  of  $100  per  year 
for  the  next  four  years,  should  the  child 
live  so  long.  The  court  further  ordered  that 
the  defendant  should  pay  the  fiurther  sum 
of  $100  as  suit  money,  for  the  benefit  of  tn« 
plaintiff's  attorneys,  and  all  oosti.  Defend- 
ant appeals. 

The  defendant  takes  the  ground  that,  the 
court  having  found  that  he  was  imder  the 
age  of  eighteen  years  when  the  marriage 
was  solemnized,  and  entered  a  decree  of  an- 
nulment, the  decree  relates  back  to  the  date 
of  the  marriage,  and  places  him  in  precisely 
the  same,  position,  with  respect  to  his  lia- 
bility to  the  plaintiff  and  for  the  support  of 
the  child,  that  he  would  have  occupied  had 
the  marriage  never  been  contracted.  In  oth- 
er words,  his  contention  amounts  to  this: 
That,  by  virtue  of  such  finding  and  decree, 
the  plaintiff  was  never  his  wife,  and  the 
status  of  the  issue  of  the  marriage  is  merely 
that  of  an  illegitimate  child  of  the  plaintiff, 
and  consequently  he  is  required  to  provide 
for  neither  of  them,  either  pendente  lite  or 
otherwise.  This  position  seems  to  be  un- 
tenable. While  our  law  defines  marriage  as 
a  civU  contract  (Ck>mp.  Stat.  1903,  chap.  62, 
§  1),  it  differs  from  all  other  contracts  in 
its  far-reaching  consequences  to  the  body 
politic  itself;  and  ioi  that  reason,  in  deal- 


band  may  have  received  from  her,  or  the 
value  thereof,"  the  court,  upon  annulling  a 
void  marriage,  could  compel  the  husband  to 
repay  to  the  wife  money  which  he  had  re- 
ceived from  her,  together  with  interest 
thereon. 

A  statute  in  Maine  provided  that,  in  case 
of  divorce  for  impotence,  the  wife's  real 
estate  shall  be  restored  to  her,  and  tl^e 
court,  in  its  discretion,  could  enter  judg- 
ment for  her  for  all  or  a  portion  of  her  per- 
sonal estate  ireceived  by  the  husband  by 
the  marriage,  or  its  value  in  money.  In 
Chase  v.  Chase,  55  Me.  21,  it  was  held  that, 
under  this  statute,  permanent  alimony  could 
not  be  decreed  to  a  wife  upon  the  granting 
of  a  divorce  a  vinculo  for  impotence,  such 
divorce  being  in  the  natnre  of  a  decree  an- 
nulling the  marriage. 

A  statute  in  Iowa  provided  that,  "in  case 
either  party  entered  into  the  contract  of 
marriage  in  good  faith,  supposing  the  other 
to  be  capable  of  contracting,  and  the  mar- 
riage is  declared  a  nullity,  such  fact  shall  be 
entered  in  the  decree;  and  the  court  may 
decree  such  innocent  party  compensation  as 
in  oases  of  divorce."  This  provision  was  ap- 
plied in  Barber  v.  Barber,  74  Iowa,  301,  37 
N.  W.  381,  where  petitioner  innocently  mar- 
ried an  insane  man;  and  in  Daniels  v.  Mor- 
ris, 64  Iowa,  369,6  N.  W.  632,  where  the 
woman  innocently  married  a  man  who  had  a 
Uving  wife. 


In  Stewart  v.  Tandervort,  34  W.  Va.  524, 
12  L.R.A.  50,  12  S.  E.  736,  it  was  held  that, 
where  the  marriage  was  absolutely  void  be- 
cause the  woman  had  a  living  husband,  a 
decree  declaring  its  nullity  at  the  suit  of 
the  second  husband  could  not  legally  require 
him  to  pay  a  lump  sum  for  alimony,  al- 
though a  statute  provided  that,  upon  de- 
creeing the  dissolution  of  a  marriage,  or  up- 
on decreeing  a  divorce,  the  court  should 
make  such  further  decree  as  it  should  deem 
expedient  concerning  the  estate  and  mainte- 
nance of  the  parties,  or  either  of  them;  a 
decree  of  nullity  not  being  a  decree  of  di- 
vorce nor  a  dissolution  of  the  marriage. 

The  question  of  making  provision  in  the 
decree  for  the  children  of  the  marriage  an- 
nulled seems,  until  the  decision  in  Willits 
V.  Wimra,  never  to  have  been  squarely 
decided;  but  in  Bateman  v.  Bateman,  78 
L.  T.  K.  8.  472,  it  was  said  that  the  ques- 
tion of  making  orovision  for  the  child  of  the 
petitioner  must  be  considered  before  mak- 
ing the  decree  of  nuUity  absolute.  And  in 
Park  V.  Park,  24  Misc.  372,  53  N.  Y.  Supp. 
677,  it  was  said  that  the  fact  that  the  sum 
decreed  as  alimony  was  devoted,  also,  to  the 
maintenance  of  the  children  would  not  giv« 
validity  to  the  decree;  that  a  provision  for 
the  children  in  the  decree  of  nullity  conld 
be  made  only  when  the  marriage  was  avoid- 
ed for  defect  of  legal  consenj^as  provided 
by  Code  Civ.  Proc  i  1751.    CjOOQIC 
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ing  with  It  or  the  statua  iresulting  there- 
from, the  state  never  stands  indifiTerent,  but 
is  always  a  party  whose  interest  must  be 
taken  into  accoiint.  There  can  be  no  doubt 
that  a  decree  of  annulment  leaves  the  par- 
ties, in  many  respects,  as  though  the  mar- 
riage had  never  taken  place;  in  just  what 
respects  is  not  necessary  to  determine  at 
this  time.  But  a  marriage,  where  one  of  the 
parties  is  under  the  age  of  consent,  but  who 
is  competent  by  the  common  law,  is  not 
void,  but  merely  voidable.  Section  2,  chap. 
25,  Comp.  Stat.  1903.  It  is  valid  for  all  civil 
purposes,  until  annulled  by  a  judicial  decree. 
State  ex  rel.  Scott  v.  Lowell,  78  Minn.  106, 
46  Jj.RJl.  440,  79  Am.  St.  Rep.  358  extended 
note,  80  K.  W.  877;  Gathings  v.  Williams, 
44  Am.  Dee.  49,  and  notes  (27  N.  C.  [5  Ired. 
L.]  487). 

We  cannot  overlook  the  fact  that,  during 
the  period  of  recognized  validity  of  such  a 
marriage,  the  rights  of  third  parties— chil- 
dren who  are  the  issue  of  what  at  the  time 
was  a  lawful  relation — frequently  intervene, 
and  that  such  rights  would  be  prejudiced  by 
placing  the  parties  to  the  marriage  contract 
in  precisely  the  same  position  they  would 
have  occupied  but  for  the  marriage.  There 
would  be  neither  reason  nor  justice  in  a  rule 
ttiat  would  visit  the  consequences  of  a  mu- 
tual indiscretion  exclusively  upon  the  wife. 
This  case  illustrates  the  iniquity  of  such  a 
rule.  The  defendant  is  a  young  man  of  con- 
siderable fortune,  and  one  whose  age,  judg- 
ing from  the  evidence  before  us,  cannot  be 
accurately  measured  in  years.  The  plaintiff 
is  a  young  woman  entirely  without  means 
of  support.  They  are  the  parents  of  a  child, 
bom  while  the  marriage  was  merely  voida- 
ble. The  plainitiff  now  addresses  a  prayer  to 
the  conscience  of  the  court  for  an  annulment 
of  the  marriage,  a  release  from  his  liability 
for  the  support  of  his  child,  and,  incidental- 
ly, that  the  whole  burden  of  its  support 
and  nurture  be  cast  upon  the  shoulders  of 
the  plaintiff.  Such  a  prayer  does  not  appeal 
very  strongly  to  the  enlightened  conscience 
of  this  age.  It  is  in  sharp  conflict  with  the 
maxim,  "He  who  asks  equity  must  do  equi- 
ty," as  well  as  with  bound  public  policy, 
which  requires  courts  jealously  to  guard  the 
rights  of  infants  and  take  due  precautions 
to  prevent  their  becoming  a  public  charge. 
It  would  seem  that  the  lawmakers  foresaw 
such  contingencies,  and  undertook  to  pro- 
vide against  them  by  the  enactment  of  {  15, 
chap.  25,  Comp.  Stat.  1903,  which  is  as  fol- 
lows: "^pon  pronouncing  a  sentence  or 
decree  of  nullity  of  a  marriage,  and  also 
apon  decreeing  a  divorce,  whether  from  the 
bonds  of  matrimony  or  from  bed  and  board, 
the  court  may  make  such  further  decree  as 
it  shall  deem  just  and  proper  concerning  the 
care,  custody,  and  maintenance  of  the  minor 
BL.RA.(N.S.) 


children  of  th«  pairties,  and  may  determine 
with  which  of  the  parents  the  children  or 
any  of  them  shall  remain."  The  foregoing 
section  is  sufficient  in  itself,  we  think,  to 
justify  a  decree  requiring  the  father  of  ft 
child  to  provide  for  its  support  in  cases  of 
this  character. 

But  the  defendant  contends  that  the  al- 
lowance of  $150  to  the  plaintiff  for  her  own 
use  and  $100  for  suit  money  is  wholly  un- 
authorized. So  far  as  the  suit  money  is  con- 
cerned, the  defendant  takes  the  position 
that,  because  the  wife's  suit  was  not  brought 
for  a  divorce,  but  merely  for  maintenance, 
she  is  not  entitled  to  suit'  money.  What- 
ever the  rule  may  be  with  regard  to  an  al- 
lowance for  suit  money  in  an  action  brought 
merely  for  maintenance,  it  is  well  settled 
that,  in  an  action  by  the  husband  to  annul 
the  marriage,  the  wife  is  entitled  to  ali- 
mony pendente  lite,  and  counsel  fees;  and 
the  fact  that  the  defendant  proceeds  by 
cross  petition,  instead  of  an  orig^al  suit, 
does  not  change  the  rule.  See  Eliot  v.  Eliot, 
77  ^^8.  034,  10  L.R.A.  668,  46  N.  W.  808; 
Wabbermn  v.  Wabberson,  27  Misc.  125,  57 
N.  Y.  Supp.  406;  Higgins  v.  Sharp,  164  N. 
Y.  4,  68  N.  E.  9;  Allen  v.  Superior  Court, 
133  Cal.  604,  65  Pac  977;  Ar«y  v.  Arey,  22 
Wash.  261,  60  Pac.  724.  It  is  intimated  that 
the  statute  contemplates  the  allowance  of 
alimony,  pendente  lite  before  the  final  de- 
cree in  the  district  court  and  that  a  provi- 
sion thereof  in  the  final  decree  is  erroneous. 
A  different  rule  was  announced  in  Brasch  v. 
Brasch,  60  Neb.  73,  69  N.  W.  392,  where  the 
court  said:  "What  sum  a  husband  may  be 
required  to  pay  to  liis  wife  for  her  support 
during  the  pendency  of  r  divorce  suit,  for 
her  reasonable  and  necessary  expenses  in 
prosecuting  or  defending  the  action,  for 
counsel  fees,  and  when  such  sums  shall  be 
paid, — ».  «.,  whether  before  the  final  hear- 
ing of  the  action  and  as  a  condition  pre- 
cedent to  the  right  of  the  husband  to  further 
prosecute  or  defend', — are  matters  entirely 
within  the  discretion  of  the  district  court; 
and  it  is  equally  within  the  discretion  of 
that  court  to  postpone  until  the  final  hear- 
ing of  the  case  the  allowance,  if  any,  made 
the  wife  for  expenses  and  counsel  fees  in 
prosecuting  or  defending  the  action,  and  to 
render  a  judgment  or  decree  against  the  hus- 
band at  the  time  of  disposing  <rf  the  suit 
for  such  sum  as  appears  to  be  reasonable 
and  necessary;  and  the  allowance  made  by 
the  district  court  for  the  temporary  sup- 
port of  the  wife,  or  for  expenses  and  at- 
torney's fees,  will  not  be  disturbed  unless 
it  appears  that  the  court  has  abused  its  dis- 
cretion." 

As  to  the  allowance  to  the  plaintiff  of 
$150  for  her  own  use,  it  appears  to  have  been 
made  for  the  reason  that  she  has  iaoumd 
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indebtedness  to  that  amount  "in  the  mainte- 
nance and  support  of  the  child  and  lying-in 
expenses."  As  before  stated,  the  marriage 
was  valid  imtil  annulled  by  the  court.  Un- 
til it  was  annulled,  therefore,  the  defendant 
was  liable  for  the  expenses  of  his  family  and 
the  support  and  maintenance  of  his  child.  The 
expenses  on  which  the  court  based  the  al- 
lowance of  $150  were  a  part  of  the  family 
expenses.  In  other  words,  the  plaintiff  had 
incurred  indebtedness  to  the  amount  of  $150, 
to  defray  expenses  for  which  the  defendant 
was  liable.  It  does  not  seem  at  all  unrea- 
sonable that  the  court,  in  severing  the  rela- 
tions between  the  parties,  should  make  pro- 
visions whereby  the  defendant  would  be  re- 
quired to  reimburse  her,  or  to  relieve  her 
from  the  burden  of  such  indebtedness. 

The  plaintiff  also  complains  of  the  decree, 
because,  as  she  insists,  the  allowance  for  the 
support  of  the  child  is  insufficient,  and  its 
omission  to  provide  for  permanent  alimony. 
So  far  as  the  allowance  for  the  support  of 
tlie  child  is  concerned,  it  ia  subject  to  re- 
vision from  time  to  time  (Comp.  Stat.  1903, 
{  16,  chap.  25) ;  and  we  think,  for  the  pres- 
ent, it  should  be  permitted  to  stand.  As  to 
the  claim  for  permanent  alimony,  such  ali- 
mony is  allowed  in  divorce  proceedings  in 
lieu  of  the  common-law  right  of  support. 
Greene  v.  Greene,  49  Neb.  546,  34  L.R.A. 
110,  59  Am.  St.  Rep.  660,  68  N.  W.  947,  and 
citations.  To  support  his  wife  is  one  of  the 
obligations  assumed  by  the  husband  by  vir- 
tue of  his  marriage  contract;  and  where,  as 
in  this  case,  the  marriage  is  voidable,  a  re- 
lease from  such  obligation  is  a  part  of  the 
relief  sought  by  the  husband  in  a  suit  to 
annul  the  marriage.  Permanent  alimony  is 
a  statutory  innovation,  and  we  find  no  stat- 
utory autnority  for  its  allowance  in  a  suit 
brought  to  annul  a  voidable  marriage. 

In  our  judgment  the  decree,  in  view  of  all 
the  circumstances,  is  in  no  respect  errone- 
ous, and  we  recommend  that  it  be  affirmed. 

Dnffie  and  Jackson,  CC.,  concur. 

Per  Curiam: 

For  the  reasons  stated  In  the  foregoing 
opinion,  the  decree  of  the  District  Court  is 
affirmed. 

A  petition  for  rehearing  having  been  filed, 
Albert,  C,  on  April  5,  1906,  filed  the  fol- 
lowing additional  opinion: 

The  motion  made  in  this  court  for  an 
■allowance  to  the  plaintiff  for  suit  money  was 
not  called  to  our  attention,  either  by  briefs 
or  otherwise,  and  for  that  reason  was  not 
considered  in  the  original  opinion.  Subse- 
quently, our  attention  was  called  thereto 
«nd  a  further  hearing  had.  We  have  no  doubt 
that  the  plaintiff  is  entitled  to  a  reasonable 
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allowance  for  attorney  fees  for  the  services 
of  her  attorneys  in  this  court,  and  are  of 
tJie  opinion  that  an  allowance  of  $100  there- 
for would  be  reasonable. 

It  is  therefore  recommended  that  the 
plaintiff  be  allowed  the  sum  of  $100  as  at- 
torney fees  for  the  services  of  her  attor- 
neys in  this  court,  and  that  the  same  be 
taxed  as  part  of  the  costs  in  this  court  in 
favor  of  her  attorneys. 

Jackson,  C,  concun. 

Per  Curiam: 

For  the  reasons  stated  in  the  foregoing 
opinion,  it  ia  ordered  that  the  plaintiff  be 
allowed  the  sum  of  $100  as  attorney  fees  for 
the  services  of  her  attorneys  in  this  court, 
and  that  the  same  be  taxed  as  part  of  the 
costs  in  this  court  in  favor  of  her  attorneys. 


NORTH    CAROLIITA    SUPREME    COTTST. 
J.  W.  BLACKWELL,  Ai^i, 

T. 

IfUTUAL  RESERVE  FUND  LIFE  ASSO- 
CIATION. 

(—  N.  a  — ,  63  S.  E.  883.) 

Foreign    corporation — ^receiver — absence    sf 
assets. 

A  receiver  cannot  be  appointed  at  the 
instance  of  a  domestic  creditor  of  a  foreign 
mutual  insurance  company  where  the  only 
assets  in  the  state  are  the  obligations  of 
policy  holders,  which,  by  the  terms  of  the 
contract,  are  merely  voluntary,  and  not  en- 
forceable by  suit,  and,  when  collected,  are 
impressed  with  a  trust  in  favor  of  ofber 
policy  holders. 


(April  17,  1906.) 


Case  Note.  —  Right  to  have  receiver  ap- 
pointed to  take  charge  of  claims  not  legal- 
ly or  equitably  enforceable: There  is 

very  little  authority  on  the  question  sug- 
gested by  this  title.  The  authority  most 
nearly  in  point  is  perhaps  a  decision  of  the 
New  York  superior  court  in  Barry  v.  Ken- 
nedy, 11  Abb.  Pr.  N.  S.  421.  In  that  case 
the  court  denied  a  motion  to  require  the  de- 
fendant to  turn  over  a  market  stall  to  a 
receiver  of  a  partnership,  appointed  as  a 
provisional  remedy,  it  appearing  that  the 
granting  or  withholding  of  permits  to  oc- 
cupy stalls,  and  the  recognition  of  or  refusal 
to  recognize  assignments  or  transfers  of 
such  permits,  were  wholly  within  the  discre- 
tion of  the  market  authorities.  The  court 
held  that,  such  being  the  nature  of  the 
permit,  it  could  not,  at  least  in  the  nresent 
stage  of  the  action,  take  any  action  con- 
cerning it;  but  said  that  it  might  be  that 
the  plaintiff  would  be  entitled  to  have  it  de- 
termined by  the  final  decree  whetiier  the 
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APPEAL  by  plaintiff  from  «  judgment  of 
tlie  Superior  Court  for  Durham  Coun- 
ty refusing  to  appoint  a  receiver  for  the  as- 
sets of  defendant  corporatioiL    Affirmed. 

Statement  by  Connor,  J.: 

Plaintiff  sued  to  recover  amount  of  pre- 
miums paid  detendant  company,  $2,314,  on 
account  of  assessments  upon  a  policy  of 
$25,000,  which  he  alleges  was  wrongfully 
and  in  violation  of  terms  of  the  contract  can- 
celed by  defendant.  He  remitted  the  excess 
over  $2,000.  After  setting  forth  the  facts 
upon  which  his  alleged  cause  of  action  is 
based,  he  alleges  that  defendant,  having,  in 
compliance  with  the  laws  of  this  state,  ap- 
pointed an  agent  upon  whom  service  of  proc- 
ess cotild  be  served,  fraudulently  and  for 
the  purpose  of  preventing  suits  being 
brought  in  the  courts  of  the  state,  attempt- 
ed to  cancel  its  power  of  attorney;  that 
plaintiff's  policy  was  issued  while  said  pow- 
er of  attorney  was  in  force  and  while  de- 
fendant was  engaged  in  soliciting  business 
and  issuing  policies  in  this  state;  that  de- 
fendant has  now  in  force  a  large  number 
of  policies  issued  to  citizens  and  residents 
of  this  state,  and  that  it  is  collecting  as- 
■essmenta  or  premiums  on  said  policies; 
that,  for  the  purpose  and  with  intent  to 
defraud  its  Korth  Carolina  policy  holders, 
defendant  is  taking  from  the  state  and  the 


jurisdiction  of  the  courts  its  assets  and 
property;  that  the  insurance  commissionei 
of  this  state  has  prepared  and  published  a 
statement  showing  that  the  affairs  of  de- 
fendant company  are  badly  managed;  that 
judgments  against  it  for  large  amounts  are 
unpaid  and  outstanding;  that  from  said 
publication  and  other  sources  set  out  in 
his  affidavits  plaintiff  believes  that  defend- 
ant company  is  insolvent  or  in  imminent 
danger  of  insolvency.  For  the  reasons  and 
upon  the  grounds  thus  set  forth,  plaintiff 
asks  that  a  receiver  be  appointed  by  the 
court  to  take  into  his  possession  a  suf- 
ficient amount  of  the  property  and  assets  of 
defendant  in  this  state  to  satisfy  and  dis- 
charge his  claim,  etc.  An  order  was  duly 
issued  directing  defendant  to  show  cause 
before  the  judge  presiding  in  the  ninth 
judicial  district  why  a  receiver  should  not 
be  appointed  as  prayed,  etc  The  defendant 
company,  on  the  return  of  said  order,  filed 
an  answer,  and  affidavits  in  support  there- 
of, denying  the  material  allegations  con- 
tained in  plaintiff's  complaint  and  affidavits. 
Defendant  also  denied  that  it  owned  any 
property  or  assets  in  this  state,  and  averred 
that  no  person  residing  in  this  state  was  in- 
debted to  it;  that  the  payment  of  the  as- 
sessments madci  upon  policy  holders  waa 
voluntary,  and  that,  by  the  express  terms 
of  the  policy,  a  copy  of  which  is  set  out. 


permit  was  brought  in  and  intended  to  con- 
stitute a  part  of  the  partnership  effects  or 
not,  in  order  to  base  thereon,  if  the  deter- 
mination should  be  in  his  favor,  an  appli- 
cation to  the  market  authorities;  and  per- 
haps, also,  in  such  event  the  court  might 
possibly  direct  a  sale  of  all  the  right,  title, 
and  interest  (whatever  it  might  be)  of  the 
parties  to  the  permit,  leaving  it  to  the  pur- 
chaser to  obtain,  if  he  could,  recognition 
from  the  proper  authorities.  The  judge 
added,  however:  "On  this  I  express  no 
opinion,  leaving  that  to  the  judge  who  tries 
the  cause;  only  here  suggesting  that  it 
would  seem  that  such  a  right  was  not  cog- 
nizable to  any  extent  whatever  in  the  courts 
as  constituting  property." 

Even  assummg  that  in  general  the  mere 
existence  of  claims  not  legally  enforceable, 
but  which  may  be  voluntarily  recognized 
and  paid,  is  sufficient  to  sustain  the  ap- 
pointment of  a  receiver,  yet  the  considera- 
tion referred  to  in  the  opinion  in  Black- 
wiXL  V.  Mutual  Rebebvk  Fund  Lmt  Asso., 
that  the  appointment  of  a  receiver  in  this 
case  would  embarrass  the  policy  holders 
and  subject  them  to  the  danger  of  forfeiting 
their  policies,  would  seem  to  be  amply  suf- 
ficient for  denying  the  appointment  of  the 
receiver  in  this  case,  even  apart  from  the 
consideration  that  the  fruits  of  the  assess- 
ments would  be  subject  to  a  trust  for  pol- 
jey  holders  generally.  The  case  of  Barton 
V.  Enterprise  Loan  &  Bldg.  Asso.  114  Ind. 
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226,  6  Am.  St.  Rep.  008,  IS  N.  E.  480,  to 
somewhat  analogous.  It  waa  held  in  that 
case  that,  all  the  shareholders  in  a  build- 
ing and  loan  association  having  agreed  that 
money  advanced  to  members  should  be 
theirs  absolutely  if  they  paid  all  dues  and 
interest  and  agreed  to  take  the  amounts  so 
advanced  in  full  for  their  stock,  and  the 
conditions  having  been  fulfilled,  mortgages 
executed  by  borrowing  members  were  not 
enforceable,  and  did  not  constitute  assets  of 
the  association  which  would  support  the 
appointment  of  a  receiver. 

Apart  from  the  ground  that  the  obligations 
of  the  policy  holders  are  a  trust  fund  for 
the  benefit  of  all  the  policy  holders,  the 
decision  in  Blackwell  v.  Mutoal  Re- 
serve Fu.ND  Life  Asso.,  holding  that  the 
obligation  of  policy  holders  for  asseesmenta 
or  premiums  will  not  sustain  the  appoint- 
ment of  a  receiver,  is,  of  course,  authority 
only  in  cases  when  the  assessments  of 
premiums  are  not  legally  enforceable,  but 
optional  with  the  policy  holders  under  pen- 
alty of  forfeiture  of  their  rights  upon  re- 
fusal to  pay.  Doubtless  if  the  premiums 
or  assessments  are,— as  they  sometimes  are, 
— ^by  virtue  of  the  terms  of  the  contract  be- 
tween the  members  and  the  association,  le- 
gally enforceable  against  them,  they  will, 
at  least  unless  impressed  with  a  trust,  oon- 
stitute  assets  upon  which  the  appointment 
of  a  receiver,  either  domeatie  oi^oreigB, 
may  be  sustained.   Digitized  by  VjOO* 
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the  holder  mssimie*  no  personal  liability 
for  the  paTntent  of  said  assessments;  that, 
bj  the  terms  of  said  policy,  failure  to  pay 
the  assessment  works  a  forfeiture  thereof, 
but  imposes  no  other  liability  upon  or 
against  the  holder;  that  said  assessments 
are  due  and  payable  at  the  home  office  of 
defendant  company  in  New  York.  It  denies 
that  it  b  insolrent,  or  in  imminent  danger 
of  becoming  so,  setting  forth  a  statement 
of  its  assets  and  liabilities.  It  avers  that 
it  canceled  the  power  of  attorney  to  its 
agent  without  any  other  purpose  than  to 
cease  doing  business  in  the  state,  and  with- 
out any  intent  or  purpose  to  defraud  its 
creditors  or  policy  holders.  His  Honor,  up- 
on hearing  the  answer  and  affidavits,  de- 
clined to  appoint  a  receiver.  Plaintiff  ap- 
pealed. 

Messrs.  Gnthxie  &  Guthrie,  for  m>pel- 
lant: 

Section  847  of  the  Revisal  gave  a  right  to 
a  receiver. 

J.  A.  Holshouser  Co.  v.  Gold  Hill  Copper 
Co.  138  N.  C.  255,  70  L.R.A.  183,  50  S.  E. 
660;  Strauss  v.  Mutual  Reserve  Fund  Life 
Asso.  126  N.  C.  071,  54  LJtJ^.  606,  83  Am. 
St.  Rep.  699,  36  S.  E.  352,  128  N.  C.  465, 
64  LJtA.  605,  83  Am.  St.  Rep.  699,  39  S.  E. 
65;  Hill  v.  Mutual  Reserve  Fund  Life  Asso. 
126  N.  C.  077,  36  S.  E.  1023,  128  K.  C.  463, 
30  8.  E.  66;  Simmons  v.  Mutual  Reserve 
Fund  Life  Asso.  128  N.  0.  460,  30  S.  E. 
966;  Woodward  v.  Mutual  Reserve  L.  Ins. 
Co.  178  N.  Y.  485,  102  Am.  St.  Rep.  519,  71 
N.  £.  10;  Mutual  Reserve  Fund  Life  Asso. 
V.  Phelps,  190  U.  S.  147,  47  L  ed.  987,  23 
Sup.  Ct.  Rep.  707. 

Mr.  John  W.  Hinsdale,  for  appellee: 

A  simple-contract  creditor  whose  claim 
is  disputed  cannot,  before  judgment,  main- 
tain an  action  for  the  appointment  of  a 
receiver  in  the  absence  of  any  equitable 
dement. 

Hancock  v.  Wooten,  107  N.  C.  0, 11  LJUL 
466,  12  S.  E.  190;  Kirkpatrick  v.  Means, 
40  N.  C.  (6  Ired.  Eq.)  220;  Bethell  v.  Wil- 
son, 21  N.  C.  (1  Dev.  &  B.  Eq.)  610;  Brit- 
tain  V.  Quiet,  54  N.  C.  <1  Jones,  Eq.)  328,  62 
Am.  Dec.  202;  Bridges  v.  Moye,  45  N.  C. 
(Busbee,  Eq.)  170;  Wheeler  v.  Taylor,  41 
N.  C.  (6  Ired.  Eq.)  226;  Donaldson  v.  State 
Bank,  16  N.  C.  (1  Dev.  Eq.)  103,  18  Am. 
Dec.  677;  Harrison  t.  Battle,  16  N.  C.  (1 
Dev.  Eq.)  641;  Adee  v.  Bigler,  81  N.  Y.  349; 
Estes  V.  Wilcox,  67  N.  Y.  264;  Bumham 
M.  &  Co.  V.  Smith,  82  Mo.  App.  35;  Nieters 
▼.  Brockman,  11  Mo.  App.  600;  Beal  v. 
McVieker,  3  Mo.  App.  502;  Luthy  v.  Woods, 
1  Mo.  App.  167;  Mott  v.  Dunn,  10  How.  Pr. 
225;  Jones  r.  Greeq,  1  WalL  331,  17  L.  ed. 
654. 

The  court  has  no  jurisdiction  to  appoint 
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a  reoeiTsr  of  the  defendant,  because  nidi 
appointment  would  necessarily  interfere 
with  the  internal  management  of  the  eor- 
poration. 

Howard  t.  Mutual  Reserve  Fund  Life 
Asso.  125  N.  C.  40,  45  LJIA.  853,  34  S.  E. 
199;  Condon  r.  Mutual  Reserve  Fund  Life 
Asso.  89  Md.  99,  44  LJEt.A.  149,  73  Am.  St. 
Rep.  169,  42  Atl.  944. 

A  receiver  will  not  be  appointed  if  there 
is  nothing  to  receive. 

23  Ant.  &  Eng.  Enc.  Law,  p.  1016;  Bar- 
ton V.  Enterprise  Loan  &  Bldg.  Asso.  114 
Ind.  226,  6  Am.  St.  Rep.  608,  16  N.  £.  486; 
Cape  May  v.  Cape  May,  D.  B.  &  S.  P.  R. 
Co.  59  N.  J.  Eq.  59,  44  Atl.  973;  Coates  Bros. 
v.  Wilkes,  02  N.  C.  376;  Rodman  v.  Har- 
vey, 102  N.  C.  1,  8  S.  E.  888;  Nagle  v.  Stagg, 
15  Abb.  Pr.  N.  S.  348. 

Assessments  to  be  levied  on  North  Caro- 
lina members  cannot  be  enforced  by  a  re- 
ceiver. 

2  Cooley,  Briefs  on  Insurance,  1013;  E 
May,  Ins.  3d  ed.  {  341a;  Cooke,  life  Ins. 
148;  2  Joyce,  Ins.  §  1253,  2  Bacon,  Ben. 
Soc.  i  357;  McDonald  v.  Ross-Lewin,  20 
Hun,  87;  Nash  v.  Russell,  5  Barb.  556;  Clark 
V.  Schromeyer,  23  Ind.  App.  665,  55  N.  £. 
785;  Mutual  Reserve  Fund  Life  Asso.  v. 
Phelps,  190  U.  a  147,  47  L.  ed.  987,  23  Sup. 
Ct.  Rep.  707. 

The  court  has  no  right  to  divert  assess- 
ments levied  for  the  express  purpose  of  pay- 
ing certain  accrued  death  daims,  and  ap- 
propriate them  to  any  other  object. 

Niblack  Ben.  Soc.  i  250,  p.  473;  2  Joyce, 
Ins.  {  1250;  2  Bacon,  Ben.  Soc.  %  387;  2 
May,  Ins.  S  <67,  p.  1264;  Bersch  v.  Sinnis- 
sippi  Ins.  Co.  28  Ind.  64;  Condon  v.  Mutual 
Reserve  Fund  Life  Asso.  »upra. 

Messrs.  Winston  &  Bryant  also  for  ap- 
pellee. 

Connar,  J.,  delivered  the  opinion  of  the 
court: 

In  view  of  the  admitted  facts  in  regard 
to  the  property  rights,  or  rather  absence 
of  such  rights,  within  the  jurisdiction  of 
the  courts  of  this  state,  we  are  relieved 
from  the  necessity  of  discussing  the  affi- 
davits in  regard  to  the  management  and 
solvency  of  the  defendant  company.  As- 
suming that,  upon  the  facta  stated  in  the 
complaint,  in  the  light  of  the  decisions  of 
this  court  in  which  the  same  defendant 
was  a  party,  plaintiff  has  a  valid  cause  of 
action;  and,  assuming  that  defendant  is  in 
danger  of  becoming  insolvent,— we  find  our- 
selves confronted  with  the  difficulty  in 
granting  the  motion  for  a  receiver  by  the 
fact  that  the  company  has  no  assets  within 
this  state  which  could  be  taken  into  pos- 
session of  such  receiver.  The  only  rights 
suggested   by   plaintiff   in   this   connection 
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are  assessments  to  become  due  hereafter 
from  policy  holders  residing  in  this  state. 
These  assessments  will  not  be,  when  due, 
debts  or  choses  in  action  which  the  defend- - 
ant  could  enforce.  "The  levying  of  an  as- 
sessment does  not  make  a  memi^r  a  debtor 
to  the  association,  so  as  in  authorize  it  to 
bring  suit  in  case  of  his  neglect  or  refusal  to 
pay;  as  the  only  effect  of  the  default  is  to 
reUeve  the  association  of  its  obligation  to 
the  member."  Cooley,  Briefs  on  Insurance, 
1013;  New  York  L.  Ins.  Co.  t.  Stathan,  93 
U.  S.  24,  ?3  L.  ed.  789;  2  May,  Ins.  3d  ed. 
341.  Tihe  law,  supiwrted  by  authority,  is 
thus  stated  in  Bacon  on  Benefit  Societies, 
§  357:  "In  a  contract  of  life  insurance  there 
is  generally  no  absolute  undertaking  of  the 
insured  to  pay  the  premiums  or  assess- 
ments, and  consequently  no  personal  lia- 
bility therefor.  The  payment  of  the  pre- 
mium or  assessments  is  only  a  condition 
precedent  of  the  liability  of  the  company. 
The  insured  does  not  promise  to  pay  the 
premiums,  and  the  company  only  promises 
to  pay  if  it  has  received  the  agreed  con- 
sideration. Therefore  the  insured  may  pay 
or  not  as  he  pleases.  He  has  the  perfect 
Tigbt  to  do  either,  and  need  give  no  excuse 
for  his  choice.  If  he  does  not  pay,  the 
contract  is  ended."  While  the  court  would 
be  prompt  to  protect  by  any  process  within 
its  power  the  rights  of  a  citizen  against  a 
foreign  corporation,  and  hold  any  property 
within  its  jurisdiction  to  meet  the  demand 
when  established  by  judgment,  it  will  not  do 
a  vain  thing  and  send  its  officer  to  chase 
unsubstantial  possibilities.  The  only  effect 
of  the  appointment  of  a  receiver  in  this 
case  would  be  to  embarrass  and  probably  in- 
jure other  policy  holders,  without  any  re- 
sultant benefit  to  plaintiff.  If  the  receiver 
demanded  payment  of  an  assessment,  and 
it  was  refused,  he  could  not  enforce  its  pay- 
ment; he  having  no  other  right  against  the 
policy  holder  than  the  defendant  company 
has.  If  he  should  seek  to  enjoin  payment 
to  the  company,  he  would  be  met  with  the 
obstacle  that,  if  the  courts  of  this  state  en- 
joined such  payment,  the  policy  would  be 
avoided  for  nonpayment  of  assessment.  If 
so  declared  avoided  by  the  company,  this 
court  would  have  no  power  to  protect  the 
policy  holder  by  mandamus  or  otherwise. 
Without  pursuing  the  discussion  further,  it 
is  manifest  that  no  possible  benefit  could 
accrue  to  the  plaintiff,  and  much  annoyance 
and  injury  to  innocent  persons.  "The  lia- 
bility of  the  members  of  the  mutual  insur- 
ance companies  upon  their  premium  notes 
is  not  ino'eased  by  reason  of  the  insolvency 
of  the  corporation  and  the  appointment  of 
a  receiver,  since  the  receiver  is  merely  sub- 
stituted in  place  of  the  directors  of  the  com- 
pany, and  vested  with  their  rights  and  ppw- 
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ers  and  nothing  more."  Alderson,  Receiv- 
ers, §  372.  The  power  of  a  receiver  to  en- 
force assessments  made  upon  unpaid  stock 
is  based  upon  the  fact  that  the  delinquent 
stockholder  owes  a  debt  to  the  company  for 
which  it  oould  maintain  an  action;  where- 
as for  an  assessment  upon  an  insurance 
policy,  as  we  have  seen,  no  action  oould  be 
maintained  by  the  company. 

Again;  it  seems  to  be  established  by  the 
authorities  cited  in  the  well-considered  brief 
of  defendant's  counsel  that  such  assessments 
as  are  levied  under  the  provisions  of  the 
policies  issued  by  defendant  company  are, 
when  paid,  impressed  with  a  trust  for  the 
benefit  of  tiie  other  policy  holders.  The 
contract  of  insurance  expressly  provides 
that  a  certain  percentage  of  the  assess- 
ments shall  be  set  apart  for  the  purposes 
set  forth  therein.  We  oould  not,  through 
a  receiver,  compel  the  payment  of  an  as- 
sessment to  be  appropriated  to  plaintiff's 
claim  in  violation  of  the  terms  of  the  con- 
tract and  the  rights  of  other  policy  holders. 
The  plaintiff  has  no  lien  or  specific  claim 
to  any  portion  of  the  assets  of  the  com- 
pany. This  plaintiff,  together  with  thou- 
sands of  others,  has  entered  into  a  contract 
of  insurance  with  a  corporation  having  no 
capital  or  assets  within  reach  of  the  courts 
of  his  state,  and  with  but  little,  if  any, 
substantial  guaranties  of  compliance  with 
its  contract.  By  a  very  remarkable  pro- 
vision, which,  if  read,  should  have  put 
plaintiff  upon  notice,  the  contract  declares 
that  "this  contract  shall  be  governed  by, 
subject  to,  and  construed  only  aooording 
to  the  laws  of  the  state  of  New  York; 
the  place  of  this  contract  being  expressly 
agreed  to  be  the  home  office  of  said  asso- 
ciation in  the  city  of  New  York."  This 
provision  is  void  so  far  as  the  courts  of  this 
state  are  concerned.  Revisal  1905,  |  4806. 
It  seems  from  his  account  of  the  dealings 
between  the  company  and  himself  that  he 
has  expended  a  considerable  amount  of  good 
money  with  a  poor  prospect  of  realizing  any 
very  substantial  returns.  The  courts  of  this 
state  in  the  trial  of  his  cause  will  adjudge 
his  rights;  but  it  seems  that,  as  others  have' 
been  compelled  to  do,  he  must  pursue  his 
remedy  to  readi  assets  of  the  defendant  in 
the  courts  of  New  York.  We  do  not  enter- 
tain any  doubt  of  the  power  of  the  courts 
of  this  state,  either  by  attachment  or,  in 
proper  cases,  the  appointment  of  a  receiver, 
to  seize  and  retain  any  property  of  a  foreign 
corporation  in  this  state  and  apply  it  to 
the  payment  of  debts  due  our  citizens.  The 
exercise  of  this  power  does  not  involve 
winding  up  the  affairs  of  the  corporatioc. 
It  is  only  for  the  purpose  of  securing  the 
fruits  of  the  recovery.  The  question  is 
fully  discussed  by  Mr.  Justice  Walker  in 
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J.  A.  Holshoiuer  Co.  r.  Gold  Hill  Copper 
Co.  138  N.  C.  246,  70  LJl.A.  183,  50  8.  E. 
650.  We  have  examined  the  case  of  Mutual 
Reserve  Fund  Life  Asso.  v.  Phelps,  190  U. 
S.  147,  47  L.  ed.  987,  23  Sup.  Ct.  Rep.  707, 
cited  by  plaintiff.  The  only  question  de- 
cided upon  that  appeal  related  to  service 
of  process  and  procedure.  It  is  true  that 
the  court  of  Kentucky  appointed  a  receiver 
after  judgment  in  an  action  against  this 
defendant.  Whether  there  was  property 
other  than  assessments  to  become  due  does 
not  appear. 

For  the  reasons  set  out,  his  Honor's  judg- 
ment must  be  aflSrmed. 


UHITBD   STATES   CIRCmT   COURT   OF 
APPEALS,  FOURTH  CIRCUIT. 

HASTING.  Plff.  in  Err, 

v. 

SOUTHERN  RAILROAD  OOMPANT. 

(—  a  C  A.  — ,  143  Fed.  260.) 

Trial— directing  verdict. 

1.  A  verdict  may  be  directed  for  de- 
fendant if  the  evidence  is  such  that  the 
court  would  set  aside  a  verdict  for  plain- 
tiff. 

Appeal — ordinance — ^record. 

2.  A  municipal  ordinance  wUeh  does  not 
appear  in  the  record  cannot  be  considered  on 
appeaL 


Railroad — trespass — negligence. 

3.  A  boy  who  finds  a  street  crossing 
blocked  by  a  railroad  train  becomes  a  tres- 
passer in  entering  upon  the  railroad  prop- 
erty for  the  purpose  of  getting  around  the 
train;  and  the  company  cannot  be  held  liable 
for  his  death  by  the  violent  propulsion  of 
cars  against  one  which  he  has  mounted 
for  the  purpose  of  crossing,  unless  it  is 
guilty  of  wantonness  or  wilfulness. 

(February  «,  190«.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  South  Caro- 
lina to  review  a  judgment  in  defendant's 
favor  in  an  action  brought  to  recover  dam- 
ages for  the  alleged  negligent  killing  of 
plaintiff's  son.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Pritchard,  Circuit  Judge, 
and  Pumell  and  Keller,  District  Judges. 

ill.  Joseph  A.  HcCollough  for  plaintiff 
in  error. 

Mr.  C  P.  Saunders  for  defendant  In  er- 


Pomell,  District  Judge,  delivered  the 
opinion  of  the  court: 

Paul  Hasting,  an  infttnt,  son  of  the  plain- 
tiff, eight  years  old,  was  killed  at  Welford, 
South  Carolina,  a  station  on  the  line  of 
the  defendant's  road,  by  being  thrown  from 
the  platform  of  a  shanty  or  caboose  car 
and  run  over  in  the  yard  of  the  defendant 


Case  Note.  —  Duty  and  liability  of  rail- 
road company  toward  one  who  goes  upon  its 
property  to  pass  around  a  train  blocking 
the  crossing: There  appears  to  be  con- 
siderable diversity  of  opinion  in  the  re- 
ported cases  upon  the  question  whether  a 
pedestrian  who  finds  his  way  blockaded  by, 
a  train  standing  upon  the  highway  is  justi- 
fied in  going  upon  the  railroad's  property  to 
effect  a  crossing.  Some  cases  hold,  with 
Habtikos  v.  Southebk  R.  Co.,  that  the 
railroad  company  owes  him  no  other  duty 
than  it  would  owe  to  any  other  trespasser. 
Thus,  in  Chicago,  R.  L  &,  P.  R.  Co.  v.  Bed- 
norz,  67  111.  App.  309,  where  the  deceased 
went  around  a  train  standing  on  the  cross- 
ing of  the  highway  on  which  ne  was  travel- 
ing, and  stepped  upon  another  track  in  front 
of  a  moving  engine,  and  was  killed,  the 
court  held  that  he  was  a  trespasser,  and 
that  his  administrator  could  not  recover,  as 
the  railroad's  liability  as  to  trespassers  was 
only  for  injuries  wilfully,  intentionally,  or 
wantonly  inflicted. 

And  in  Stillson  v.  Hannibal  &  St.  J.  R. 
Co.  67  Mo.  671,  it  was  held  that  an  ob- 
struction at  a  crossing,  caused  by  a  train 
of  cars,  did  not  justify  plaintiff  in  walking 
along  the  track  and  attempting  to  ]>ass 
through  a  narrow  opening  between  trains, 
beyond  the  limits  of  the  highway;  and  that 
she  was  guilty  of  contributory  negligence 
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which  would  prevent  her  recovering  dam- 
ages for  injuries  received  while  so  attempt- 
ing to  cross. 

So,  also,  in  Martin  ▼.  Little  Rock  &  Ft.  8. 
R  Co.  62  Ark.  156,  34  S.  W.  545,  plaintiff, 
finding  his  way  blocked  by  a  train  standing 
across  the  highway,  went  to  the  head  of 
the  train,  crossed  over  in  front  of  it,  and, 
in  walking  back,  stepped  upon  a  track  with- 
out looking  to  see  whether  a  train  was  com- 
ing. He  was  struck  and  injured,  and  the 
court  held  that  he  was  a  trespasser,  and 
was  guilty  of  contributory  negligence  as  a 
matter  of  law,  and  tnat  the  case  was  prop- 
erly taken  from  the  jury. 

But  there  are  other  cases  which  hold  that 
a  pedestrian  does  not  become  a  trespasser 
wlKn,  finding  the  highway  on  which  be  is 
traveling  blockaded  by  a  train  standing  on 
the  crossing,  he  turns  aside  and  goes  off  the 
limits  of  the  highway  to  oass  around  the 
train;  and  that  the  question  of  negligence 
is  a  question  for  the  jury.  Thus,  in  Smith 
V.  Savannah,  P.  4  W.  R.  Co.  84  Ga.  698,  11 
S.  E.  455,  it  was  held  that  a  pedestrian  who, 
after  waiting  a  reasonable  time  for  cars 
blocking  the  highway  to  be  removed,  turned 
aside  to  avoid  the  obstruction,  and  passed 
over  the  company's  inclosed  grounds,  was 
not  a  trespasser;  and  the  diligence  for  his 
safety,  due  from  the  company,  as  well  as 
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while  the  defendant  was  engaged  in  shift- 
ing and  coupling  cars. 

The  complaint  alleges  that  the  deceased 
was  gcnng  from  his  home  to  an  orchard 
of  his  father's,  and,  in  order  to  do  so,  it 
was  necessary  for  him  to  cross  the  track 
of  the  defendant  where  the  public  highway 
or  street  intersects  the  same.  When  he 
arrived  at  this  point  he  found  the  highway 
blocked  with  cars,  and  it  so  remained  for 
an  unreasonable  and  unlawful  length  of 
time,  and  the  deceased,  being  induced  by 
the  conduct  of  the  defendant  company,  or 
its  agent,  attempted  to  cross  from  the  plat- 
form of  the  station  to  the  platform  of  the 
shanty  car,  and,  while  he  was  so  doing, 
the  defendant,  in  a  careless  and  negligent 
manner,  backed  its  engine  against  a  line 
of  cars  connected  with  the  said  shanty  car 
with  such  force  as  to  throw  the  deceased 
from  the  platform  to  the  track  and  under 
the  wheels  of  a  car;  and  the  negligence 
of  the  defendant  consisted  In  the  unlaw- 


ful blocking  of  the  public  highway  with 
its  oars,  and  the  failure  of  the  company  to 
furnish  a  lookout  to  warn  persona  attempt- 
ing to  cross  the  track  at  this  station,  and 
the  failure  to  ring  the  bell  or  sound  the 
whistle,  or  to  give  any  warning,  before 
moving  the  cars. 

The  following  facts  appear  by  the  testi- 
mony: On  the  day  alleged,  the  defendant 
was  engaged  in  shifting  cars  at  Welford, 
South  Carolina,  with  an  engine  of  one  of 
its  freight  trains.  In  doing  this  it  was 
necessary  for  it  to  move  the  engine  from 
the  main  line  to  the  side  track,  on  whidi' 
several  freight  oars,  including  the  shanty 
car,  were  standing.  In  going  back  into  the 
side  track,  and  in  undertaking  to  couple 
cars  there,  it  shoved  some  of  the  ear* 
back,  striking  and  moving  the  shanty  car 
on  the  platform  on  which  the  deceased  was 
standing.  In  shifting  from  main  line  to 
side  track  the  noise  made  by  the  engine 
was    heard    by    persons    at   some   distance 


his  own  diligence  in  guarding  against  dan- 
ger, was  a  question  for  the  jury. 

And  in  Chicago  Junction  R.  Co.  v.  Mc- 
Orath,  107  HI.  App.  101,  Affirmed  in  203 
111.  511,  68  N.  E.  69,  it  was  held  that  a  per- 
son desiring  to  cross  a  track  is  not  obliged, 
as  a  matter  of  law,  to  wait  until  cars  stand- 
ing upon  the  crossing  have  been  moved  off, 
but  can  pass  around  the  end  of  the  train 
and  in  so  doing  does  not  become  a  trespasser 
if  he  is  obliged  to  go  upon  the  railroad  prop- 
erty to  do  so;  and,  if  he  is  injured  in  so 
doing,  the  questions  of  the  negligence  of  the 
company,  and  of  the  deceased's  contributory 
negligence,  are  properly  left  to  the  jury. 

To  the  same  ebect  is  the  ruling  in  Chi- 
cago &  A.  R.  O).  V.  Mayer,  112  111.  App.  149, 
which  further  holds  that  he  is  not  obliged 
to  walk  back  after  passing  the  end  of  the 
train,  but  may  go  directly  across  the  re- 
maining track. 

And  in  Adams  v.  Iron  Cliffs  Co.  78  Mich. 
271,  18  Am.  St.  Rep.  441,  44  N.  W.  270, 
where  plaintiff's  inteatate,  in  attempting  to 
walk  around  a  train  of  cars  negligently  left 
standing  upon  a  crossing,  walked  upon  a 
snowdrift  on  defendant's  right  of  way, 
which  was  so  close  to  the  cars  that  a  man 
could  not  walk  between  it  and  the  train, 
and  supported  himself  by  placin?  his  hands 
against  the  side  of  the  cars,  and,  by  a  sud- 
den starting  of  the  train,  was  thrown  under 
the  cars  and  killed,  it  was  held  that  the 
court  could  not  say,  as  a  matter  of  law, 
that  the  decedent  was  c^ilty  of  contributory 
negligence  bo  as  to  defeat  recovery. 

So,  also,  in  Brown  v.  Hannibal  &,  St.  J. 
R.  Co.  60  Mo.  461,  11  Am.  Rep.  420,  it  was 
held  that  a  traveler  upon  a  highway  was 
not  obliged  to  wait  until  cars  which  blocked 
his  crossing  were  moved,  but  could  cross  at 
another  point,  even  though  it  was  not  a 
crossing;  and  that  the  defendant  was  liable 
if  plaintiff  was  injured  while  so  crossing 
without  negligence  upon  his  part. 
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In  Atchison,  T.  &  S.  F.  R.  Co.  t.  Cross. 
58  Kan.  424,  40  Pao.  699,  a  railroad  com- 
pany had  been  in  the  habit,  for  long  periods 
at  a  time,  of  obstructing  traffic  on  a  high- 
way by  stopping  trains  upon  the  crossing; 
and  a  boy  thirteen  years  old,  for  the  pur- 
pose of  getting  to  his  home,  attempted  to 
pass  the  rear  end  of  a  freight  train  which 
was  so  blocking  the  crossing,  going  upon 
the  railroad's  ri^t  of  way,  and  was  struck 
and  killed  by  the  rear  end  of  the  train, 
which  had  just  commenced  to  move  back- 
ward. It  was  held  that  the  court  would 
not,  as  a  matter  of  law,  declare  that  it  was 
negligence  which  would  bar  a  recovery,  for 
the  boy  to  attempt  to  cross  behind  the  rear 
end  of  the  train  so  obstructing  the  cross- 
ing. 

In  Central  R  Co.  v.  Owen,  121  Ga.  220, 
48  S.  E.  916,  where  a  pedestrian  found  the 
street  crossing  obstructed  by  a  train  of  a 
railroad  company,  waited  for  forty  minutes 
or  more,  and,  the  train  not  having  been 
moved,  undertook  to  go  around  the  end  of 
the  train,  it  was  held  that  the  railroad 
company  was  liable  to  him  for  injuries  re- 
ceived by  falling  into  a  ditch  while  he,  in 
the  exercise  of  ordinary  care,  was  making 
his  way  over  the  tracks  and  around  the 
train,  even  if  he  went  off  the  limits  of  the 
highway. 

Jn  International  &  0.  N.  R.  Co.  v.  Locke 
(Tex.  Civ.  App.)  67  S.  W.  1082,  where  plain- 
tiff attempted  to  pass  a  hand  car  left  stand- 
ing in  a  highway  at  a  railroad  crossing,  and 
was  obliged  to  drive  beyond  the  place  which 
was  planked  for  the  passageway  over  the 
rails  and  ties;  and  his  horse,  becoming 
frightened,  ran  away  and  he  was  injured, — 
it  was  held  that  the  plaintiff  was  not  guilty 
of  contributory  negligence  in  attempting  to 
cross  over,  and  could  recover  damages.  But 
it  does  not  apoear  in  this  case,  however, 
whether  plaintiff  was  obliged,  in  passing  the 
car,  io  drive  off  the  limits  of  the  highway. 
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from  th«  track.  In  moving  these  cars  it 
used  due  care,  coupling  them  in  the  ordi- 
nary and  usual  way.  Deceased  left  the 
street  in  the  town  of  Welford,  walked 
down  to  the  depot  of  the  defendant,  find- 
ing the  cars  across  the  street,  and,  without 
waiting  for  them  to  move,  at  once  left  the 
street  or  highway  and  entered  upon  the 
depot  platform  of  the  defendant,  and  at  a 
point  40  or  SO  feet  away  from  the  highway 
undertook  to  cross  over  by  stepping  from 
the  depot  platform  to  the  shanty  car. 
While  he  was  on  the  platform  of  the  de- 
pot going  towards  the  shanty  car,  the 
engine  which  was  doing  the  shifting  was  in 
sight  and  hearing  of  the  deceased  and  oth- 
ers. Jttst  before,  and  as  he  was  about  to 
step  from  the  platform  to  the  shanty  car, 
a  negro  standing  on  the  platform  warned 
him  and  told  him  not  to  do  so,  telling  him 
to  come  back.  The  deceased,  instead  of 
heeding  the  warning,  made  a  mouth  at  the 
negro,  left  the  depot  platform,  and  entered 
on  the  shanty  car.  Immediately  after  he 
had  done  so,  the  engine,  in  coupling  the 
cars,  shoved  or  moved  this  shanty  car,  and 
the  deceased,  who  was  standing  on  its 
platform,  fell  off,  and  the  wheels  of  the  car 
ran  over  him,  inflicting  injuries  from  which 
be  died. 

The  testimony  also  shows  that  none  of 
the  employees  of  defendant  had  any  knowl-y 
edge  that  the  deceased  was  on  or  about 
the  depot '  or  cars.  There  is  no  allegation 
of  wilfulness  and  wantonness,  or  of  the 
earning  capacity  of  deceased;  nor  was  there 
any  testimony  introduced  tending  to  show 
such  facts.  'His  Honor,  the  presiding  judge, 
directed  a  verdict  for  the  defendant.  From 
the  judgment  based  thereon  plaintiff  ap- 
pealed. 

There  was  no  error  in  the  trial  judge 
directing  a  verdict,  if,  after  the  testimony, 
the  court  was,  as  stated  in  the  record,  "of 
the  opinion  that  there  is  no  sufficient  proof 
of  negligence  to  sustain  a  verdict,  and  it 
[the  court]  would  set  aside  any  verdict 
that  is  rendered."  The  courts  of  the  United 
States  have  so  often  decided  this  question 
that  it  seems  useless  to  cite  authorities 
which  were  collated  by  this  court  in  an  ap- 
peal from  the  same  district  as  the  case  at 
bar,  at  the  last  term  of  this  court,  in 
Tumbull  V.  Ross,  141  Fed.  649.  It  may 
be  taken  as  settled  law.  Of  course,  the  ac- 
tion of  a  trial  judge  in  directing  a  ver- 
dict is  subject  to  review,  but  error  in  so 
doing  must  be  plainly  pointed  out.  Ap- 
pellate courts  will  not  lightly  set  aside  a 
verdict  directed  by  a  trial  judge  who  has 
heard  the  whole  case  and  thus  expressed 
his  dtliberate  opinion  that  either  party  is 
not  entitled  to  a  verdict.  Many  of  the  ex- 
ceptions in  the  record  appear  to  be  based 
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on  a  different  view  of  the  law  as  to  the 
duties  of  a  trial  judge.  This  erroneous 
view  of  the  law  is  expressed  in  nine  para- 
graphs of  the  bill  of  exceptions,  or  nine 
exceptions. 

The  statement  of  the  trial  judge  is  not 
based  on  the  question  of  contributory  neg- 
ligence, which  is  interjected  into  the  briefs 
and  argued  at  length.  It  is  held  by  many 
of  the  courts,  as  cited  in  Pierce,  Railroads, 
338,  and  note,  that  the  negligence  of  par- 
ents in  allowing  children  of  tender  years  to 
wander  unattended  upon  a  railroad  is  con- 
tributory negligence  which  will  defeat  an 
action  by  the  parents.  The  same  doctrine  ap- 
pears in  Manly  v.  Wilmington  &  W.  R.  Co.  74 
N.  C.  655,  and  other  cases  citing  and  af- 
firming this  decision,  which  is  founded  on 
good  law,  common  sense,  and  equity.  But, 
as  SMd,  this  does  not  seem  to  have  entered 
into  the  reasons  of  the  trial  judge,  who 
puts  his  action  plainly  and  explicitly  on 
the  one  ground  "that  there  is  not  suffident 
proof  of  negligence  to  sustain  a  verdict." 
It  will  be  noted  the  facts  proved  do  not 
measure  up  to  the  allegations'  of  the  com- 
plaint. There  is  a  material  difference  in 
the  allegations  and  facts  proved.  There  is 
no  controversy  about  the  facts  stated  a* 
proved  or  appearing  by  the  testimony. 
Much  is  said  in  the  briefs  and  the  argu- 
ment,  in  fact  great  stress  is  laid,  on  the 
fact  that  the  highway  or  street  was 
blocked  in  violation  of  the  town  ordinance 
of  Welford.  The  city  or  town  ordinance 
was  proved  by  parol  testimony  to  have 
been  passed  and  advertised,  as  was  another 
ordinance  prohibiting  boys  trespassing  on 
the  railroad  yards  and  jumping  on  the  cars, 
— ^the  last  having  been  caused  by  the  action  of 
the  Hasting  boys  and  others;  but  neither 
ordinance  is  set  out  in  the  record,  and  hence 
cannot  be  considered.  The  South  Carolina 
statute,  too,  in  regard  to  sounding  the 
whistle  at  crossings,  is  invoked;  but  the 
first  part  of  this  statute  clearly  applies 
to  moving,  not  standing,  trains',  and  is  in- 
tended to  give  warning  to  people  who  are 
traveling  the  highway,  not  to  boys  eight 
years  old  who  leave  the  highway,  and,  after 
being  warned,  persist  in  crossing  the  track 
on  a  shanty  car  some  distance  from  the 
highway.  Most  of  the  statute  has  no  ap- 
plication to  the  case  at  bar.  The  deceased 
was  not  traveling  the  highway,  was  not  on 
the  highway,  but  had  left  it  and  gone  on 
the  station  property  of  defendant. 

Was  the  deceased  a  trespasser?  If  he 
was,  then  the  railroad  company  owed  him 
no  duty,  except  not  to  wantonly  or  wilfully 
injure  him.  The  accident,  to  be  covered 
by  the  statute,  must  be  at  a  crossing. 
This  is  the  trend  of  decisions  of  the  su- 
preme   court    of    South    Carolina,    oonstru- 
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ing  this  statute.  Neely  v.  Charlotte,  C. 
&  A.  R.  Co.  33  S.  C.  136,  11  S.  E.  636;  Bar- 
ber T.  Richmond  &  D.  R.  Co.  34  S.  C.  444, 
13  8.  E.  630;  Hankinson  t.  Charlotte,  C.  & 
A.  R.  Co.  41  S.  C.  1,  19  S.  E.  206;  Hutto  v. 
South  Bound  R.  Co.  61  S.  C.  495,  39  S.  E. 
710;  Sims  v.  Southern  R.  Co.  69  S.  C.  264, 
37  S.  E.  836.  And  a  collision  between  the 
train  and  the  traveler  must  hare  occurred. 
Kinard  v.  Columbia,  N.  jb  L.  R.  Co.  39 
S.  C.  614,  18  S.  E.  119;  Whilton  r.  Rich- 
mond &  D.  R.  Co.  57  Fed.  661. 

Was  the  boy  a  trespasser?  He  was  not 
there  for  the  purpose  of  transacting  any 
business  with,  or  at  the  invitation  of,  the 
defendant  company,  but  solely  for  his  own 
convenience.  He  had  left  the  highway 
crossing  and  was  some  50  feet  therefrom, 
not  on  business,  but  for  the  purpose  of 
crossing  to  go  to  an  orchard,  without  the 
knowledge  of,  or  at  the  instance  of,  the 
defendant. 

In  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Tartt,  12  C.  C.  A.  618,  24  U.  S.  App.  489, 
64  Fed.  823,  the  court,  in  considering  the 
liability  of '  a  railway  company  for  the 
death  of  a  boy  eight  years  and  seven 
months  old  who  was  killed  on  the  track 
of  defendant,  held  the  company  was  not 
liable,  for  the  reason  that  the  boy  was  a 
trespasser,  and  was  old  enough  to  be  prima 
facie  responsible  for  his  trespasses,  as  well 
as  chargeable  with  contributory  negligence 
for  a  failure  to  exercise  ordinary  care,  hav- 
ing regard  to  his  age  and  intelligence  and 
the  circumstances  in  which  he  was  placed 
when  killed.  In  Felton  v.  Aubrey,  20  C. 
C.  A.  436,  43  U.  8.  App.  278,  74  Fed.  350, 
a  boy  nine  years  old  was  killed  while 
crossing  the  trade  of  the  defendant's  rail- 
road within  the  corporate  limits  of  a  city, 
at  a  point  where  there  was  no  street  or 
highway  crossing,  and  while  in  the  private 
yard  of  the  defendant  company.  Held, 
the  boy  was  a  trespasser,  and  the  defend- 
ant company  owed  him  no  duty  except 
that  of  not  wilfully,  wantonly,  or  inten- 
tionally injuring  him.  See  also  St.  Ix>nis 
*  8.  F.  R.  Co.  V.  Bennett,  16  C.  0.  A.  300, 
32  U.  S.  App.  621,  69  Fed.  626;  Kansas 
City,  Ft.  S.  &  M.  R.  Co.  v.  Cook,  28  L.R.A. 
181,  13  C.  C.  A.  364,  31  U.  S.  App.  277,  66 
Fed.  116.  In  3  Elliott  on  Railroads,  SS 
1269,  1260,  the  liability  of  a  railroad  com- 
pany to  children  trespassing  on  its  track 
is  fully  disctissed  and  numerous  authori- 
ties cited,  and  the  conclusion  reached  is: 
A  railroad  company  owes  to  trespassing 
children  no  greater  or  higher  duty  than  it 
owes  to  trespassing  adults,  unless  there  is 
something  in  the  case  which  would  tend 
to  show  that  the  company  knew,  or  ought 
to  have  known,  that  the  child  was  on  or 
about  its  premises.  This  principle  has  been 
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followed  in  South  Carolina.  In  Darwin  r. 
Charlotte,  C.  ft  A.  R.  Co.  23  S.  C.  631,  56 
Am.  Rep.  32,  •  boy,  with  the  knowledge 
of  the  engineer,  was  on  the  pilot  of  th* 
engine.  There  was  a  collision,  and  the 
boy  was  killed.  Held  that,  as  the  boy  had 
unlawfully  intruded  himself  on  the  engine 
and  cars  of  the  defendant,  he  was  a  tres- 
passer, and  the  only  duty  the  company 
owed  him  was  not  to  wilfully,  wantonly,  or 
intentionally  injure  him.  And  in  Bums  v. 
Southern  R.  Co.  63  S.  C  46,  40  8.  E.  1018. 
a  boy,  at  the  invitation  of  the  engineer  and 
conductor,  went  into  the  cab  of  a  material 
train,  and  while  the  train  was  on  a  bridge 
so  high  from  the  ground  that  the  boy 
oould  not  get  out,  and  when  thus  situated, 
a  freight  train  ran  into  the  cab  and  in- 
jured the  boy.  The  oomplaint  did  not  al- 
lege any  wilful,  wanton,  or  intentional  in- 
jury. A  demurrer  was  interposed.  The 
demurrer  was  sustained;  the  court  holding 
that  the  boy  was  a  trespasser,  and  that  the 
defendtuit  company  waa  not  liable,  except 
for  a  wilful,  wanton,  and  intentional  in- 
jury. 

In  the  ease  at  bar  there  la  no  allega- 
tion or  proof  tending  to  show  vrilfulness  or 
wantonness  on  the  part  of  the  defendant 
company. 

It  was  contended  that,  as  there  was  evi- 
dence tending  to  show  that  the  highway 
crossing  was  blocked  for  such  an  unreason- 
able time,  the  deceased  had  a  right  to  leave 
the  highway  and  cross  at  another  point, 
littlejorhn  v.  RichuMnd  &  D.  R.  Co.  49  8.  C 
12,  26  8.  E.  967,  is  relied  upon  to  sustain 
this  contention.  In  that  case  the  court  does 
say  that,  if  a  railway  company  obstructs 
a  highway  for  an  unreasonable  length  of 
time,  or  for  a  longer  time  than  the  law 
permits,  unleM  it  is  without  fault,  the 
company  thereupon  becomes  a  trespasser; 
and,  if  a  person  makes  %  reasonable  use 
of  its  cars,  without  injury  to  them,  at  a 
crossing,  for  the  sole  purpose  o(  crossing 
the  railroad  track,  then  thd  railroad  com- 
pany would  be  estopped  from  saying  that 
he  is  a  trespasser.  The  facts  in  the  rase, 
however,  are  not  the  facts  in  the  case  at 
bar.  In  that  case  Idttlejohn  undertook  to 
climb  over  between  the  cars  on  the  cross- 
ing, and  the  court,  in  discussing  this  qaea- 
tion  and  in  deciding  the  case,  uses  the 
expression;  "If  a  person  makes  a  reason- 
able use  of  its  cars,  without  injury  to  them, 
at  a  crossing,  for  the  sole  purpose  of  cross- 
ing the  railroad  track,  the  railroad  com- 
pany is  estopped  from  saying  that  he  is  a 
trespasser." 

The  court  seems  to  have  considered  as  aa 
important  factor  that  littlejohn  reiftained 
on  the  highway,  where  he  had  a  legal  right 
to   be,   while  in   the   case   at   bar   the   de- 
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ceased  had  of  his  own  motion  left  the  high- 
way and  gone  on  the  private  property  of 
the  railroad  company. 

The  statute  law  of  the  state,  on  which 
the  plaintifiF  in  error  relies,  is  as  follows 
(1  S.  C.  Code  Laws  1902):  "Sec.  2132.  A 
bell  of  ai  least  30  pounds'  weight  and'  a 
steam  whistle  shall  be  placed  on  eadi  lo- 
comotive engine,  and  sucfi  bell  shall  be 
rung,  or  such  whistle  sounded,  by  the  engi- 
neer or  fireman,  at  the  distance  of  at  least 
500  yards  from  the  place  where  the  rail- 
road crosses  any  public  highway  or  street 
or  traveted  place,  and  be  kept  ringing  or 
wiiistling  until  the  engine  has  crossed  such 
highway  or  street,  or  traveled  place;  and 
if  such  engine  or  cars  shall  be  at  a  stand- 
still, within  a  less  distance  than  100. rods 
of  such  crossing,  such  bell  shall  be  rung, 
or  such  whistle  sounded,  for  at  least  thirty 
seconds  before  such  engine  shall  be  moved; 
and  shall  be  kept  ringing  or  sounding  until 
such  engine  shall  have  crossed  such  public 
highway  or  street  or  traveled  place." 

"Section  2130.  If  a  person  is  injured  in 
his  person  or  property  by  collision  with  the 
engines  or  cars  of  a  railroad  corporation  at 
a  crossing,  and  it  appears  that  the  corpora- 
tion neglected  to  give  the  signals  required  by 
this  chapter,  and  that  such  neglect  contrib- 
uted to  the  injury,  tfae  corporation  shall  be 
liable  for  all  damages  caused  by  the  collision, 
or  to  a  fine  recoverable  by  indictment,  as  pro- 
vided in  the  preceding  section,  unless  it  is 
shown  that,  in  addition  to  a  mere  want  of 
ordinary  care,  the  person  injured,  or  the 
person  having  charge  of  his  person  or  prop- 
erty, was,  at  the  time  of  the  collision, 
goiity  of  gross  or  wilful  negligence,  or  was 
acting  in  violation  of  the  law;  and  that 
such  gross  or  wilful  negligence  or  unlaw- 
ful act  contribute  to  the  injury." 

The  accident  did  not  happen,  on  a  street 
or  highway  crossing  or  other  traveled  place 
where  the  deceased  had  a  right  to  be, 
neither  was  there  a  collision  between  the 
deceased  and  the  train  of  the  defendant 
company.  The  statute  therefore  does  not 
apply.  The  object  and  purpose  of  the  stat- 
ute is  to  prevent  a  collision  between  a  per- 
son on  the  crossing  and  the  cars  or  engines 
of  the  railroad  company.  It  has  no  refer- 
ence to  a  trespasser,  and  applies  ttrioH 
juris  to  crossings.  Under  the  facts  as 
proved,  there  was  no  sufficient  proof  of 
negligence  on  the  part  of  defendant  to  en- 
title plaintiff  in  error  to  a  verdict  for  dam- 
ages. There  is  no  merit  in  the  other  ex- 
ceptions to  the  rulings  of  the  court  as  to 
the  exclusion  of  testimony,  which  could  in 
no  way  affect  the  case  if  admitted.  Those 
exceptions  raise  questions  which  might  have 
influenced  or  affected  the  prejudice  of  a 
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jury,  but  on  the  merits  of  the  case  an 
without  weight. 

The  Circuit  Court  is  therefore  affirmed. 

Petition  for  writ  of  certiorari  denied  by 
Supreme  Court  of  United  States  April  16, 
1906. 


TENNESSEE  SUPREME  COURT. 

CINCENNATI,  NEW  ORLEANS,  &  TEXAS 
PACIFIC  RAILWAY  COMPANY,  Appt., 

V. 

MRS.  M.  H.  HARRIS, 
(lis  Tenn.  601.  01  S.  W.  211.) 

Carrier— insults  to  passenger. 

1.  A  railroad  company  is  liable  for  any 
indignities  offered  by  its  conductors  to  a 
passenger  who,  because  of  its  fault  in  not 
having  an  agent  at  a  terminal  point  where 
the  passenger  is  to  exhibit  an  order  for  a 
ticket,  attempt's  to  pursue  his  journey  upon 
the  order  without  the  ticket,  and  is  in- 
sulted and  threatened  with  ejection  by  the 
conductor. 

Same — excessive  verdict. 

2.  One  thousand  eight  htindred  dollars 
is  not  so  excessive  as  an  award  to  a  woman 
abused  and  insulted,  and  threatened  with 


Note.  —  As  to  the  duty  of  a  passenger 
when,  through  the  fault  of  other  employees 
of  the  carrier,  he  is  unable  to  present  to  the 
conductor  the  proper  token  of  his  right  to 
transportation,  see  subject  note  to  43  L.R.A. 
706,  and  case  note  to  2  L.R.A.(N.S.)  695. 

Two  cases  reported  since  those  notes  were 
prepared  present  conflicting  views  as  to  the 
riglit  of  a  street-car  passenger  where  the 
conductor  of  the  first  car  made  a  mistake 
in  a  transfer.  Norton  v.  Consolidated  R.  Co. 
(Conn.)  63  Atl.  1087,  holds  that  it  is  the 
duty  of  the  passenger  in  such  case  to  pay 
his  fare  to  the  second  conductor,  and  rely 
upon  his  right  to  recover  it  back  from  the 
company;  and  that,  if  he  refuses  to  »ay  his 
fare,  and  is  expelled  without  unnecessary 
force,  he  can  recover  only  nominal  damages. 

Georgia  R.  &  Electric  Co.  v.  Baker  (Ga.) 
54  S.  E.  639,  on  the  contrary,  holds  that,  if 
a  mistake  is  made  by  the  conductor  of  the 
fijrst  oar  in  issuing  a  transfer,  and  the  pas- 
senger presents  it  to  the  conductor  of  the 
second  car,  and  gives  a  reasonable  explana- 
tion of  the  mistake,  the  conductor  of 
the  second  car  must  determine  at  his 
peril  whether  the  passenger  is  entitled 
to  ride  upon  the  transfer,  notwithstand- 
ing that  it  does  not  upon  its  face  show 
such  right;  and  that,  in  an  action  to  recover 
damages  for  a  threat  to  expel  such  a  pas- 
senger, the  measure  of  damages  is  not  lim- 
ited to  the  amount  paid  to  prevent  expul- 
sion, but  general  damages  may  De  reoov-« 
ered,  as  for  an  inexcusable  trespass,  even 
though  there  be  no  aggravating  circum- 
stances connected  with  the  threat.   )OQlC 
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ejection  from  a  train,  and  the  privacy  of 
whose  sleeping-car  berth  was,  without  warn- 
ing, inraded  by  the  conductor  while  she  was 
disrobed,  because  not  supplied  with  a  ticket 
through  the  fault  of  the  railroad  company, 
as  to  evince  partiality,  prejudice,  corrup- 
tion, or  unaccountable  caprice  on  the  part 
of  the  jury. 

(December  12,  1906.r 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Roane  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  indignities  offered  to 
plaintiff  while  a  passenger  on  defendant's 
train.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  A.  Wright  and  Owings  &  Nich- 
olas,  for  appellant: 

If  a  company  advertises  to  carry  passen- 
gers purchasing  tickets  at  a  less  rate  than 
the  regular  fare,  it  is  not  bound  to  keep  its 
ticket  office  at  a  p&rticular  station  open  aft- 
er the  time  when  the  train  of  cars  is  ad- 
vertised to  leave  that  station;  and,  if  a 
person  arrives  after  that  time,  and  enter's 
the  train  of  cars  without  a  ticket,  he  may, 
in  accordance  with  the  regulations  of  the 
company,  be  expelled  for  refusing  to  pay 
full  fare,  although  he  is  unable  to  procure 
a  tidcet  in  consequence  of  the  ticket  office 
being  closed. 

4  Rapalje  &  Mack's  Digest,  167 ;  Moses  v. 
East  Tennessee,  V.  i,  O.  R.  Co.  73  Oa.  3fi6 ; 
Pennsylvania  R.  Co.  t.  Council,  112  IlL 
29S,  S4  Am.  Rep.  238;  McKay  v.  Ohio 
River  R.  Co.  34  W.  Va.  65,  9  L.R.A.  132, 
28  Am.  St.  Rep.  913,  11  S.  E.  737;  Trezona 
v.  Chicago  G.  W.  R.  Co.  IW  Iowa,  22,  43 
L.R.A.  136,  77  N.  W.  486;  Mosher  v.  St. 
Louis,  I.  M.  t  S.  R.  Co.  127  U.  8.  390, 
32  L.  ed.  249,  8  Sup.  Ct.  Rep.  1324;  Boylan 
V.  Hot  Springer  R.  Co.  132  U.  S.  146,  33  L. 
ed.  290,  10  Sup.  Ct.  Rep.  50. 

Messrs.  Brown  &  Casaell,  for  appellee: 

The  contract  was  for  round-trip  transpor- 
tation to  St.  Louis>  Missouri,  and  return. 
The  ticket  is  but  a  token  or  evidence  of 
contract  made,  and  is  furnished  by  the  car- 
rier for  its  own  convenience. 

O'Rourke  v.  Citizens'  Street  R.  Co.  103 
Tenn.  124,  46  L.R.A.  614,  76  Am.  St.  Rep. 
630,  52  S.  W.  872;  Louisville  t  N.  R.  Co. 
y.  Turner,  100  Tenn.  213,  43  L.R.A.  140, 
47  8.  W.  223;  Memphis  Street  R.  Co.  v. 
Graves,  110  Tenn.  237,  100  Am.  St.  Rep. 
803,  75  S.  W.  729;  Knoxville  Traction  Co. 
V.  Lane,  103  Tenn.  376,  46  L.R.A.  549,  63 
8.  W.  557. 

•    HcAlister,  J.,  delivered  the  opinion  of  the 
oonrt: 

The  plaintiff  below  recovered  a  verdict 
against  the  railroad  company  for  the  sum 
*LJLA.(N.S.) 


of  91,800  as  damages  for  Uie  breach  of  a 
contract  of  carriage,  and  for  personal  in- 
dignities offered  her  while  a  passenger  on 
one  of  defendant's  trains.  On  motion  for 
a  new  trial,  a  remittitur  of  $303  was  sug- 
gested by  the  trial  judge,  which  was  ac- 
cepted by  the  plaintiff,  and  a  judgment  pro- 
nounced on  the  verdict  of  the  jury  against 
the  defendant  company  for  the  sum  of  $1,- 
497.  The  company  appealed,  and  has  as- 
signed errors. 

The  record  reveals  that  on  the  15th  of 
June,  1903,  Mrs.  Harris  purchased  from  the 
agent  of  the  Southern  Railway  Company  at 
Asheville,  tJorth  OaroUna,  transportation 
from  Asheville  to  St.  Louis  and  return,  pay- 
ing therefor  tiie  B\un  of  $20.  The  plaintiff 
was  given  a  round-trip  ticket  over  the 
Southern  Railroad  to  Harriman  junction, 
and,  in  addition,  an  order  on  the  tidcet 
agent  of  the  CSncinnati,  New  Orleans,  tt 
Texas  Pacific  Railway  Company  at  Harri- 
man junction  for  a  first-class  round-trip 
ticket  from  Harriman  junction  to  St.  Loui«, 
Missouri,  via  tfte  Cincinnati,  New  Orleans, 
&  Texas  Pacific  Railway.  The  plaintiff  left 
Asheville  about  12  M.  over  the  Sonthem 
Railroad,  and  reached  Harriman  jtmction 
the  same  evening  at  about  10  o'clock.  She 
immediately  repaired  to  the  ticket  office  of 
the  Cincinnati,  New  Orleans,  ft  Texas  Pacif- 
ic Railway  at  said  point  for  the  purpose 
of  getting  a  ticket  to  St.  Lonis,  Missonri, 
and  return  in  exchange  for  said  order.  It 
appears  that  the  regular  ticket  agent  was 
not  in  his  office,  and,  although  the  train 
was  delayed  at  Harriman  junction  for  over 
an  hour  on  account  of 'a  wreck,  and  the 
plaintiff  made  several  efforts  to  find  said 
agent,  he  failed  to  put  in  an  appearance. 
However,  someone  in  the  second  story  of  the 
office,  probably  the  train  despatcher,  told 
her  that  she. could  get  a  ticket  by  present- 
ing her  order  to  the  ticket  agent  of  the 
Cincinnati,  New  Orleans,  &,  Texas  Pacific 
Railway  at  Oakdale,  a  point  on  defendant's 
line  about  2  miles  from  Harriman  junction. 
This  person  also  stated  to  the  plaintiff  that 
he  would  telegraph  said  agent  at  Oakdale 
to  furnish  her  a  ticket,  and  further  in- 
structed her  to  hand  her  order  to  the  sleep- 
ing-car porter  and  request  him  to  exchange 
it  for  the  ticket  when  the  train  arrived 
that  night  at  Oakdale.  The  plaintiff  ac- 
cordingly turned  her  order  over  to  the  sleep- 
ing-car porter,  who  promised  to  exchange  it 
as  directed.  The  plaintiff  thereupon  wait 
to  her  berth  in  the  sleeping  car,  and  retired 
for  the  night.  It  appears  that,  when  the 
train  reached  Oakdale,  it  stopped  for  such 
a  short  time  that  the  sleeping-oar  porter 
was  prevented  from  procuring  the  ticket  •■ 
directed,  and  afterwards  returned  the  order 
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to  plaintiff,  explaining  his  inability  to  have 
it  exchanged  for  lack  of  time. 

The  record  discloses  that  the  plaintiff 
was  a  -widow  trayeling  alone  with  her  son, 
a  boy  of  tender  years.  She  testifle*  that 
some  time  after  midnight  the  conductor  of 
the  train,  without  giving  her  any  warning, 
opened  the  curtains  of  her  berth,  where  she 
was  disrobed,  and,  throwing  the  light  from 
his  lantern  into  her  face,  demanded  in  a 
rude  and  angry  manner  the  payment  of  her 
fare.  The  plaintiff  explained  to  him  that 
•he  had  purchased  a  round-trip  ticket  at 
Asheville,  North  Carolina,  to  St.  Louis, 
Missouri,  but  had  been  prevented,  without 
fault  on  her  part,  from  getting  her  ticket 
order  converted  into  a  r^ular  ticket  at 
Harriman  junction.  She  further  testified 
that  th«  conductor  would  listen  to  no  ex- 
planation, but  demanded  her  fare  under 
penalty  of  being  put  off  the  oar.  She  there- 
upon paid  him  the  sum  of  $9  to  cover  the 
fare  of  herself  and  son  from  that  point  to 
Somerset,  Kentucky,  where  this  -  conductor 
was  to  leave  the  train.  The  plaintiff  tes- 
tified that  at  Somerset,  Kentucky,  the  oon- 
dnctor.  West,  turned  all  his  tickets  over  to 
another  conductor,  one  O'Connell,  and  that 
neither  one  of  these  conductors  made  any 
effort  to  have  her  exchange  order  converted 
into  a  regular  ticket,  although  West  admits 
that  he  told  O'Connell  about  the  circum- 
stance. According  to  the  testimony  of  the 
plaintiff,  after  the  train  left  Somerset  the 
new  conductor,  O'Connell,  came  immediately 
to  her  berth  and  demanded  the  payment 
of  her  fare.  Plaintiff  explained  to  this 
conductor  why  she  had  not  procured  a  ticket 
in  exchange  for  the  order.  He  became  abu- 
sive, and  threatened  to  put  her  off  the  train, 
and  said  "she  was  trying  to  beat  her  way, — 
trying  to  steal  a  ride, — that  he  had  met 
people  like  this  before,  and  that  he  was 
not  going  to  fool  with  her."  "He  said  he 
would  put  me  and  my  child  and  baggage 
off  at  a  place  where  there  was  no  place  to 
•top.  He  further  stated  that  he  would  have 
an  officer  for  me  at  Lexington,  and  put 
me  off  the  train." 

Robert  Mitchell,  who  was  a  passenger  on 
the  train,  corroborates  the  statement  of 
Mrs.  Harris  as  to  her  treatment  by  con- 
ductor O'Connell.  This  witness  stated  that 
he  was  sent  for  by  Mrs.  Harris  about  6 
o'clock  A.  u.  on  the  morning  of  June '16th, 
and  she  related  the  fact  that  the  conductor 
of  the  train  at  about  3  o'clock  a.  u .,  threat- 
ened' to  put  her  off  the  train  and  compelled 
her  to  pay  fare.  While  he  was  talking  to 
her  about  the  matter,  the  train  conductor 
came  along  and  demanded  of  Mrs.  Harris, 
in  his  presence,  her  ticket.  He  (Mitchell) 
explained  to  the  conductor  that  she  had  a 
eaah-fare  receipt  calling  tot  »  tiekatt  and 
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told  him  that  he  had  tried,  along  with 
Mrs.  Harris,  to  get  the  ticket  for  her  at 
Harriman  junction,  Tennessee,  but  that  they 
could  not  find  any  agent.  The  conductor 
said  he  could  not  tell  about  that;  that  he 
could  not  let  her  ride  without  a  ticket,  not- 
withstanding the  fact  ih^i  she  showed  him 
the  receipt  for  which  she  had  paid  $20  at 
Asheville,  North  Carolina,  for  transporta- 
tion over  this  road  to  St.  Louis  and  re- 
turn. The  conductor  became  very  abusive 
and  ugly,  and  said  that  he  would  put  her 
off  the  train  at  the  first  station;  that  she 
was  trying  to  beat  her  way;  that  he  had 
oeen  told  by  the  first  conductor  (leaving 
ibe  train  probably  at  Somerset)  that  he  did 
not  propose  to  let  her  ride  any  further, 
but  would  put  her  off  at  the  next  station. 
The  conductor  and  he  (Mitchell)  had  a  few 
words  about  the  matter.  The  rest  of  the 
passengers  b^an  to  crowd  around,  and  the 
conductor  made  some  very  cutting  remarks 
about  Mrs.  Harris  trying  to  steal  a  ride. 
"He  said  again  for  her  to  get  ready  and 
fet  off  the  train  at  the  naxt  station,  naming 
a  place  which  I  hav«  forgotten,  and  which 
we  were  then  nearing.  I  called  the  con- 
ductor to  the  front  of  the  car  and  ar- 
raigned him  bitterly  for  such  harsh  treat- 
ment of  a  lady.  He  said  to  me,  'Why  don't 
you  pay  her  fare?'  I  told  him  I  would 
if  he  would  put  her  off;  that  I  would  pay 
her  fare,  and  she  would  then  make  trouble 
for  the  railroad  company.  The  conductor 
then  said,  'I  have  never  put  a  woman  off  the 
train  yet,'  and  that  his  wife  would  rebuke 
him  if  he  ever  did.  I  suggested  to  the 
conductor  that  he  get  her  tioket  issued  at 
the  first  station.  When  we  came  to  Lex- 
ington he  did  this,  and  I  went  with  him  to 
''he  ticket  agent  (Queen  &  Crescent  route) 
and  explained  all  tiie  circumstances  to  the 
agent.  Said  agent  then  issued  the  ticket, 
and  remarked,  'I  am  surprised  the  way  this 
lady  has  been  abused.'  .  .  .  When  Mrs. 
Harris  sent  for  me  about  0  o'clock  in  the 
morning,  I  found  her  very  nervous  and  ex- 
cited and  extremely  worried  about  the 
way  the  conductor  had  treated  her,  and  she 
continued  very  much  worried  and  nervous 
until  we  parted  on  the  journey  at  Indian- 
apolis. Mrs.  Harris  was  polite  to  the  con- 
ductor, and,  so  far  as  I  know,  gave  no 
provocation  for  such  treatment." 

It  is  obvious  from  this  statement  of  the 
case,  without  further  elaboration  of  the 
facts,  that  there  is  sufficient  evidence  to 
siiatain  a  verdict  against  the  company  for 
personal  indignities  offered  this  passenger 
by  the  conductors  of  the  trains. 

There  was  no  controversy  in  the  court 
below  as  to  the  authority  of  the  Southern 
Railway  to  bind  the  Cincinnati,  New  Or- 
leans, &  Texas  Pacific  Railway  by  contract 
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for  transportation  of  defendant  over  its  line 
to  St.  Louis,  Missouri.  It  was  admitted  by 
counsel  in  open  court  below  that  the  South- 
em  was  its  agent,  and  had  a  right  to  is- 
sue the  exchange  ticket  or  order. 

The  first,  second,  and  third  assignments 
of  error  raise  cognate  questions,  and  will 
be  considered  together.  Them  assignments 
are  based  on  the  charge  of  the  trial  judge 
to  the  effect:  (1)  That  a  failure  of  defend- 
ant company  to  have  an  agent  at  Harri- 
man  to  exchange  plaintiff's  order  for  a 
ticket  was  an  act  of  negligence,  and,  if 
said  agent  instructed  plaintiff  to  get  her 
exchange  perfected  at  Oakdale,  it  was  the 
duty  of  defendant  company  to  give  plaintiff 
an  opportunity  to  make  such  exchange.  (2) 
If  plaintiff  failed  to  get  exchange  through 
no  fault  of  hers,  her  right  to  continue  her 
journey  on  that  particular  train  would  not 
be  lost.  (3)  If  defendant's  agent  at  Harri- 
man  junction  instructed  plaintiff  to  place 
said  exchange  order  in  tite  hands  of  the 
porter,  who  would  make  the  exchange  for 
her  at  Oakdale,  she  bad  a  right  to  believe 
the  proper  exchange  would  be  made,  and 
would  have  the  right  to  remain  on  the 
train  without  the  payment  of  additional 
fare.  . 

It  is  insisted  these  instructions  were  er- 
roneous for  the  reason  that  plaintiff  bad 
no  ticket,  and  the  exchange  order  expressly 
recited  on  its  face  that  it  was  not  good  on 
trains.  It  is  said  the  effect  of  the  judg^e's 
charge  was  to  tell  the  jury  that  the  plain- 
tiff, after  having  failed  to  see  the  company's 
agent  at  Harriman,  and  because  he  was  not 
present  to  exchange  or  give  her  a  ticket  on 
the  order,  could  then  treat  the  order  as 
a  ticket,  and  thereafter  ride  on  it.  It  is 
argued  by  counsel  for  the  company  that, 
under  the  conditions  stated,  plaintiff  had 
two  courses  open  to  her:  (1)  She  could 
have  elected  not  to  proceed  without  a  ticket, 
and  brought  suit  for  breach  of  the  contract 
in  not  supplying  her  with  a  ticket  on  the 
order;  or,  (2)  she  could  have  continued  on 
the  train,  paying  her  fare,  and  suing  for 
the  recovery  of  the  money. 

But  it  IS  insisted  that,  since  the  order 
itself  recited  it  was  not  good  on  trains, 
plaintiff  had  no  right  to  continue  her  jour- 
ney on  it,  and  that  the  conductor  could 
lawfully  demand  payment  of  fare.  In  sup- 
port of  this  view,  counsel  cite  McKay  v. 
Ohio  River  R.  C!o.  34  W.  Va.  65,  0  L.R.A. 
132,  26  Am.  St.  Rep.  913,  11  S.  E.  737,  in 
which  it  was  held  that,  if  a  passenger  pays 
a  railroad  agent  fare  for  a  certain  trip 
and,  by  mistake  of  the  agent,  is  given  a 
ticket  not  answering  for  that  trip,  but  one 
in  an  opposite  direction  and  the  conductor 
refuses  to  recognize  such  ticket  and  de- 
mands fare,  which  the  passenger  fail*  to 
6L.R.A.(N.8.) 


pay,  ejection  of  the  passenger  from  thk 
train  without  unnecessary  force  will  not  be 
ground  of  action  against  the  company  as  fot 
tort ;  but  the  action  may  and  must  be  based 
on  the  breach  of  the  contract  to  convey  the 
passenger.  See  also  Trezona  v.  Chicago  O. 
W.  R.  Co.  107  Iowa,  22,  43  Ii.R.A.  13S. 
77  N.  W.  486.  Counsel  also  relies  on  the 
cases  of  Mosher  v.  St.  Louis,  I.  M.  &  S.  R. 
Co.  127  U.  S.  390,  32  L.  ed.  249,  8  Sup. 
Ot.  Rep.  1824,  and  Boyhui  ▼.  Hot  Springs 
R.  Co.  132  U.  8.  146,  33  L.  ed.  290,  10  Sup. 
Ct.  Rep.  60. 

The  argument  of  counsel  for  the  company 
is  that  neither  of  the  conductors  on  de- 
fendant's train  could  know  what  defendant 
in  error  did  at  Harriman  junctien,  or 
whether  there  was  an  agent  there  to  give 
her  a  ticket,  or  whether  she  was  the  person 
who  had  purchased  the  ticket  in  the  first  in- 
stance at  Asheville,  North  Carolina.  It  is 
said  that  conductors  cannot  be  expected  or 
required  to  carry  on  an  investigation  or  try 
the  facts  necessary  to  be  ascertained  in  such 
a  matter;  that  it  is  their  duty  to  look 
after  the  trains,  take  up  tickets,  and  collect 
fare  from  the  passengers,  and,  if  a  passenger 
has  no  ticket,  to  eject  him  from  the  train 
upon  his  refusal  to  pay  fare.  In  Louisville, 
N.  &  Q.  S.  R.  Co.  ▼.  Fleming,  14  Lea,  128. 
it  was  said  by  thJK  court  that  a  passenger 
who  loses  or  mislays  his  ticket  after  en- 
tering the  cars  has  no  right  to  supply  its 
place  by  offering  testimony  that  he  actually 
bought  the  ticket  and  lost  it,  and  the  con- 
ductor or  «ther  employee,  whose  duty  it  is 
to  take  up  the  tioketit,  cannot  be  required 
to  hear  testimony  on  the  subject,  or  to  de- 
termine its  weigtut  at  the  peril  of  the  com- 
pany, under  a  rule  which  gives  him  no  dia- 
cretion.  In  the  Fleming  Case  the  passenger 
was  at  fault  in  losing  or  misplacing  hie 
tidcet,  but  in  the  present  case  the  passenger 
was  at  no  fault  whatever,  but  the  negli- 
gence was  wholly  that  of  the  company  and 
its  agents.  In  the  later  case  of  O'Bourke 
T.  Citizens'  Street  R.  Co.  103  Tenn.  124, 
46  L.R.A.  614,  76  Am.  St  Rep.  639,  52 
S.  W.  872,  it  was  held  that,  if  a  passengw 
on  a  street  car,  who  has  paid  full  fare  and 
complied  with  all  other  reasonable  and  valid 
conditions  to  entitle  him  to  passage,  is  ex- 
pelled by  the  conductor  on  account  of  « 
defect  in  his  ticket  or  transfer  check,  not 
imputable  to  any  fault  of  the  passenger,  but 
solely  to  the  fault  and  negligence  of  the 
company's  agent'  who  issues  it,  the  passen- 
ger can  maintain  an  action  for  damage* 
for  such  expulsion,  and  cannot  be  required 
to  pay  a  second  fare,  and  seek  -redress  by 
action  for  breach  of  contract,  or  for  negli- 
gence of  the  agent  who  issued  ticket.  The 
actual  contract,  not  the  ticket,  controls  the 
rights  and  duties  of  carriers  and  passengers. 
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The  ticket  is  but  evidence  of  the  contract. 
It  is  the  act  of  the  carrier  over  which  the 
passenger  has  no  control.  The  carrier  is 
alone  responsible  for  mistakes  therein  and 
their  consequences.  The  passenger  has  a 
right  to  presume  and  rely  upon  the  ticket 
as  correctly  expressing  the  contract. 

It  will  be  observed  that  the  rule  an- 
nounced in  the  latest  deliverance  of  this 
court  on  this  subject  is  that  the  actual  con- 
tract between  the  carrier  and  passenger 
must  govern,  and  not  the  recitals  of  the 
ticket,  which  is  the  mere  evidence  of  the 
contract,  and  which  is  issued  by  the  car- 
rier and  cannot  be  controlled  by  the  pas- 
senger. It  was  said  in  OHourke  ▼.  Citizens' 
Street  R.  Co.  »upra,  that  "the  undoubted 
right  of  a  carrier  to  require  passengers  to 
procure  and  present  tickets  does  not  imply 
the  right  to  expel  passengers  because  the 
Cidcets  they  offer  chance  to  be  defective  or 
▼oid  without  their  fault.  ...  To  jus- 
tify expulsion  of  passengers  on  account  of 
defective  tickets,  made  so  by  the  carrier's 
fault,  is  to  visit  upon  the  innocent  passenger 
the  consequencex  ^f  the  carrier's  negligence." 

We  are  of  opinion  that  the  principles 
enunciated  in  the  CRourke  Case  are  ap- 
plicable to  the  facts  of  this  caae,  and,  al- 
though the  passenger  was  not  ejected  from 
the  train,  there  was,  nevertheless,  a  breach 
of  the  contract  of  carriage  by  the  personal 
indignity  offered  the  passenger  by  the  con- 
ductors of  defendant's  trains.  Since  the 
failure  on  her  part  to  procure  a  ticket  in 
exchange  for  her  order  was  not  attributable 
to  any  fault  on  her  part,  but  was  wholly 
the  result  of  the  negligence  of  the  company 
and  its  agents,  she  was  still  entitled  to  ride, 
and  the  relation  of  carrier  and  passenger 
still  existed  between  them.  The  carrier  is 
under  an  obligation,  not  only  to  transport 
the  passenger  safey,  but  to  protMt  him  from 
trespasses  or  insulting  conduct,  either  from 
other  passengers  on  the  train  or  its  own 
empli^ees. 

In  Knoxville  Traction  Co.  v.  Lane,  103 
Tenn.  370,  40  L.R.A.  549,  63  S.  W.  667,  it 
was  held  by  this  eourt  that  a  common  car- 
rier is  liable  in  damages  to  a  passenger, 
not  only  for  injuries  to  his  person  by  the 
riolenoe  of  its  employees,  but  likewise  for 
injuries  to  his  feelings  by  tiie  indecent  and 
insulting  language  of  its  employees,  upon 
the  ground  of  breach  of  its  contract  that 
obligates  the  carrier  not  only  to  transport 
the  passenger,  but  to  guarantee  him  re- 
spectful and  courteous  treatment,  not  only 
from  strangers,  but  from  its  own  employees. 

We  are  further  of  opinion  that  Uie  ver- 
dict of  the  jury,  in  view  of  the  faots  dis- 
closed in  this  record,  was  not  ezoessive,— at 
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least  not  so  excessive  as  to  evince  partiali- 
ty, prejudice,  corruption,  or  unaccountable 
caprice  on   the  part  of  the  jury. 
Let  the  judgment  be  affirmed. 


TEXAS  SXTPREME  COURT. 

STATE  OP  TEXAS 
▼. 
MISSOURI,    KANSAS,    Sc   TEXAS   RAIL- 
WAY COMPANY  OP  TEXAS  et  aL 

(—Tex.  — ,  91  a  W.  214.) 

Monopoly — contract  between  railroad  and 
express  company. 

1.  A  contract  between  a  railroad  and 
express  company  giving  the  latter  exclusive 
facilities  for  doing  express  business  over 
the  former's  line  is  within  the  prohibition 
of  a  statute  forbidding  trusts,  which  are 
defined  to  be  combinations  to  create  re- 
strictions in  the  free  pursuit  of  any  busi- 
ness authorized  by  law,  where  the  statute 
gives  express  companies  equal  rights  upon 
the  railways. 

Same — retroactive  law. 

2.  Combinations  formed  before,  but  car- 
ried out  after,  a  statute  takes  effect,  are 
within   its   terms,   where   it   prohibits   any 


Case  Note.  —  Right  of  railroad  to  give 
exclusive  or  preferential  facilities  to  an  ex- 
press company  for  express  business:  — ^— 
Many  of  the  earlier  Federal  cases  hold  that 
a  railroad  company  cannot  grant  exclusive 
or  preferential  facilities  to  an  express  com- 
pany to  oarry  on  the  express  business  on  its 
railroad.  Among  these  cases  are  the  fol- 
lowing: Dtnsmore  v.  Louisville,  C  &  L.  R. 
Co.  2  PUpp.  672,  2  Fed.  466;  Southern  Exp. 
Co.  V.  Louisville  &  N.  R.  Co.  4  Ped.  481; 
Texas  Exp.  Co.  v.  Texas  &  P.  R.  Co.  0  Ped. 
426;  Southern  Exp.  Co.  y.  Memphis  &  L.  R. 
R.  Co.  2  McCrary,  670,  8  Ped.  799;  Wells, 
P.  &  Co.  V.  Oregon  R.  tt  Nav.  Co.  8  Sawy. 

600,  16  Ped.  661;  Wells,  P.  &  Co.  v.  Oregon 
&  C.  R.  Co.  9  Sawy.  426, 18  Ped.  667;  Wells, 
P.  &,  Co.  V.  Oregon  R.  &  Nav.  Co.  9  Sawy. 

601,  10  Ped.  20;  Fargo  t.  Redfleld,  22 
Blatchf.  627,  22  Fed.  873;  Baltimore  &  0. 
R.  Co.  V.  Adams  Exp.  Co.  22  Fed.  404; 
Wells,  P.  &  Co.  V.  Northern  P.  R.  Co.  10 
Sawy.  441,  28  Fed.  469.  But  aU  of  these 
cases  were  overruled  by  the  decision  of  the 
United  States  Supreme  Court  in  the  so- 
called  Express  Cases,  117  U.  S.  1,  29  L.  ed. 
791, 6  Sup.  a.  Rep.  642, 628,  cited  in  State  v. 
MissouBi,  K.  &  T.  R.  Co.,  which  held  that, 
in  the  absence  of  some  special  statute,  there 
was  no  law  or  usage  having  the  force  of 
law,  which  required  railroad  companies  to 
furnish  express  facilities  to  all  express  com- 
panies which  might  aemand  them. 

And  some  of  the  earlier  decisions  of  the 
state  courts  also  held  that  railroads  were 
required  to  furnish  equal  express  facilities  to 
all  who  demanded  theni.  Thus,  in  Sandford  v. 
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combination  to  create  or  carry  out  restric- 
tions in  the  free  pursuit  of  any  business. 
Contracts — nnlawfnl  impairment. 

3.  An  unconstitutional  impairment  of  a 
contract  is  not  effected  by  the  statutory 
prohibition  of  the  further  performance  of 
a  contract  which  is  so  injurious  to  the 
rights  and  interests  of  the  citizens  gener- 
ally as  to  justify  an  exercise  of  the  police 
power. 

Railroad  rates — ^regnlation — state   commis- 
sion. 

4.  The  existence  of  a  state  commission 
•with,  power  to  regulate  the  rates  of  rail- 
roads and  express  companies  does  not  take 
such  companies  out  of  the  operation  of  a 
statute  forbidding  combinations  affecting 
transportation,  competition  therein,  and  the 
cost  thereof. 

Monopoly — statnte — pleading, 

6.  As  against  a  demurrer,  an  allegation 
that  a  railroad  and  express  company  con- 
tinue, after  the  passage  of  a  statute  for- 
bidding combination,  to  treat  as  valid  and 
binding,  and  to  carry  out,  a  contract  al- 
leged to  be  in  violation  of  the  statute,  is 
sufficient  to  show  that  the  features  of  the 
contract  constituting  the  unlawful  combina- 


tion were  carried  out  after  the  law  took 
effect. 

(February  2»,  1900.) 

CERTIFICATION  by  the  Court  of  Qvil 
Appeals  for  the  Third  Supreme  Judicial 
District  of  questions  arising  upon  appeal 
from  a  judgment  of  the  District  Court  for 
Travis  County  dismissing  a  proceeding  to 
recover  penalties  for  allied  violation  of 
the  anti-trust  act.  Answers  requiring  re- 
versal returned. 

The  facts  are  stated  In  the  opinion. 

Messrs.  Lackey  &  Lewright  and  Alien 
&  Hart,  with  Messrs.  K.  V.  Davidson,  At- 
torney General,  and  TVarren  W.  Moore,  for 
appellant: 

The  allegations  in  the  petition  showed  • 
violation  of  the  anti-trust  act  of  1903, 

Brenham  v.  Brenham  Water  Co.  67  Tex. 
601,  4  S.  W.  143;  Gulf,  0.  &  8.  F.  R.  Go. 
V.  State,  72  Tex.  404,  1  LJIJL  849,  2  Intera. 
Com.  Rep.  335,  13  Am.  St.  Rep.  816,  10  S. 
W.  81;  Texas  &  P.  Coal  Co.  v.  Lawson,  89 
Tex.  394,  82  S,  W.  871,  84  S.  W,  919;  Wa- 


Oatawissa,  W,  &  E,  R,  Co.  24  Pa,  378,  64 
Am.  Dec.  667,  it  was  held  that  a  contract 
between  a  railrosid  company  and  an  express 
company,  giving  to  the  latter  the  exclusive 
express  facilities  on  the  railroad,  was  void. 
And  this  opinion  is  dted  in  New  England 
Exp.  Co,  V.  Maine  C,  R.  Co,  67  Me.  188,  2 
Am.  Rep,  31,  which  held  that,  under,  a  law 
providing  that  all  expressmen  and  persons 
engaged  in  express  business  should  have 
reasonable  and  equal  terms,  facilities,  and 
accommodations  upon  any  railroad  owned 
and  operated  witlun  the  state,  a  railroad 
company  was  liable  in  damages  to  an  ex- 
press company  for  refusal  to  carry  its  ex- 
press matter,  having  given  by  contract  ex- 
clusive express  facilities  to  another  com- 
pany,. And  in  International  Exp.  Co,  v. 
Grand  Trunk  R.  Co.  81  Me.  92,  16  Atl.  370, 
a  similar  Maine  statute  was  held  to  protect 
foreign  express  companies  as  well  as  the 
domestic  companies.  So,  also,  in  McDuffee 
V.  Portland  &  R.  R,  Co.  52  N.  H.  430,  13  Am. 
Rep.  72,  it  was  held  that,  under  the  com- 
mon law,  an'S  under  N.  H.  Gen.  Stat.  149, 
a  railroad  company  could  not  legally  grant 
to  one  express  company  the  privilege  of 
doing  all  the  express  business  on  its  road 
to  the  exclusion  of  other,  companies. 

In  Sargent  v,  Boston  &  L.  R.  Corp.  IIS 
Mass,  416,  it  was  held  that  the  laws  of  the 
state  requiring  a  railroad  to  give  equal 
terms,  facilities,  and  accommodations  for 
transportation  to  all  persons  and  compa- 
nies did  not  render  it  unlawful  for  a  rail- 
road to  carry  on  an  express  business  itself 
and  refuse  to  allow  the  same  facilities  to 
another.  But  in  Kidder  v.  Fitchburg  R.  Co, 
165  Mass.  398,  43  N.  E,  116,  under  statutes 
providing  that  every  railroad  corporation 
should  give  to  all  persons  and  companies 
reasonable  and  equal  terms,  facilities,  and 
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accommodations  for  transportation,  and 
that  these  provisions  should  apply  to  all 
persons  and  companies  who  at  the  time  of 
the  passage  of  the  law  were  engaged  in  only 
a  local  express  business,  it  was  held  that 
one  who,  at  the  time  of  the  enactment  of 
the  statute,  was  carrying  on  an  expresa 
business  on  the  freight  trains  of  the  de- 
fendant railroad,  was  entitled  to  the  privi- 
lege of  doing  his  express  business  on  .the 
passenger  trains  of  the  defendant  upon 
terms  and  with  facilities  and  accommoda- 
tions equal  to  those  furnished  to  other  com- 
panies doing  business  over  the  defendant's 
road. 

Numerous  state  decisions  handed  down 
since  the  Express  Cases  have  cited  those  t 
cases,  and  followed  the  ruling  there  laid 
down.  Among  those  are  Atlantic  Exp.  Co. 
V.  Wilmington  &  W,  R.  Co.  Ill  N,  C,  470,  18 
L.R.A.  397,  4  Inters.  «Jom.  Rep.  294,  32  Am. 
St.  Rep.  810,  16  S.  E.  395,  holding  that  a 
statute  making  it  unlawful  for  any  common 
carrier  to  give  undue  or  unreasonable  pref- 
erence to  any  person,  company,  firm,  cor- 
poration, or  locality  did  not  require  equal 
facilities  to  be  given  to  an  express  company 
for  carrying  on  business  over  a  railroad,  un- 
less it  held  itself  out  as  a  common  carrier 
of  such  companies;  Pfister  v.  Central  P.  B. 
Go.  70  Cal.  169,  59  Am.  Rep.  404,  11  Pac. 
686,  holding  that  a  railroad  was  not  obliged 
to  carry  a  large  amount  of  gold  coin  as  lug- 
gage, although  it  allowed  an  express  com- 
pany to  carry  coin  upon  the  same  train; 
and  Blank  v.  Illinois  C.  R  Co.  80  IlL  Am. 
475,  Affirmed  in  182  111.  332,  65  N.  E.  IS. 
holding  that  special  contracts  between  ex- 
press companies  and  railroad  companies, 
giving  the  former  exclusive  privileges  npon 
the  railroad,  were  unlawful/^^^p^^I^ 
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lers-Picroe  Oil  Co.  v.  State,  19  Tex.  Civ. 
App.  1,  44  8.  W.  036;  Wells-Fargo  Exp.  Co. 
V.  Williams  (Tex.  Civ.  App.)  71  S.  W.  314; 
Thompson  v.  San  Antonio  ft  A.  P.  B.  Co. 
11  Tex.  Civ.  App.  145,  32  8.  W.  427;  United 
States  V.  Trans-AIissouri  Freight  Asso.  166 
U.  S.  290,  41  L.  ed.  1007,  17  Sup.  Ct.  Rep. 
540;  United  States  v.  Joint  Traffic  Asso. 
171  U.  S.  505,  43  L.  ed.  269,  19  Sup.  a.  Rep. 
25;  Diamond  Glue  Co.  v.  United  States 
Glue  Co.  187  U.  S.  611,  47  L.  ed.  328,  23 
Sup.  Ct.  Rep.  206;  Pearsall  v.  Great  North- 
em  R.  Co.  161  U.  8.  646,  40  L.  ed.  838,  16 
Sup.  Ct.  Rep.  705;  Louisville  ft  N.  R.  Co. 
V.  Kentucky,  161  U.  S.  677,  40  L.  ed.  849, 
16  Sup.  Ct.  Rep.  714;  Doyle  v.  Continental 
Ins.  Co.  94  U.  S.  635,  24  L.  ed.  148. 

Messrs.  Baker,  Botts.  Parker,  &  Gar- 
wood, Alexander  &  Thompson,  T.  S.  Miller, 
Fiset  &  McCIendon,  and  Clarence  £L  Miller, 
fo"-  appelleest 

The  anti-trust  acts  in  question  were  in- 
tended to  prohibit  combinations  generally 
which  restrain  trade  or  suppress  competi- 
tion, but  not  those  contracts  within  the 
purview  of  the  railroad  commission  law. 

Thorpe  v.  Adams,  L.  R.  0  C.  P.  13S; 
Moore  v.  Bell,  95  Tex.  157,  66  8.  W.  46; 
San  Diego  Water  Co.  v.  San  Diego  Flume 
Co.  108  Cal.  649,  29  L.R.A.  839,  41  Pac. 
495;  State  v.  Shippers'  Compress  ft  Ware- 
house Co.  96  Tex.  603,  69  8.  W.  58;  Thomp- 
son T.  San  Antonio  ft  A.  P.  R.  Co.  11  Tex. 
Civ.  App.  145,  32  8.  W.  427;  Wells- 
Fargo  Exp.  Co.  V.  Williams  (Tex.  Civ.  App.) 
71  S.  W.  315;  Hawaii  v.  Mankichi,  190  U. 
S.  J97,  47  L.  ed.  1016,  23  Sup.  Ct.  Rep.  787; 
Sraythe  v.  Fiske,  23  Wall.  380,  23  L.  ed. 
49. 

The  contract  was  not  a  violation  of  the 
anti-trust  act  because  the  express  com- 
pany was  not  a  competitor  of  the  railway 
company. 

Northern  Securities  Co.  t.  United  States, 
193  U.  8.  197,  48  L.  ed.  679,  24  Sup.  a. 
Rep.  436;  Welch  v.  Phelps  ft  B.  Wind  Mill 
Co.  89  Tex.  655,  36  S.  W.  71;  Gates  v. 
Hooper,  90  Tex.  665,  39  8.  W.  1079;  Lewis 
v.  Weatherford,  M.  W.  ft  N.  R.  Co.  36 
Tex.  Civ.  App.  48,  81  8.  W.  Ill;  Express 
Co.  Cases,  117  U.  8.  1,  29  L.  ed.  791,  6  Sup. 
Ct.  Rep.  642,  628;  Wiggins  Ferry  (3o.  v. 
Chicago  ft  A.  R.  Co.  128  Mo.  224,  27  S.  W. 
670,  30  8.  W.  430;  Donovan  v.  Pennsyl- 
vania Co.  61  LJLA.  140,  67  0.  0.  A.  362, 
120  Fed.  216;  Barney  ▼.  Oyster  Bay  ft  fl. 
S.  B.  Co.  67  N.  y.  301,  23  Am.  Rep.  116; 
Kates  V.  Atlanta  Baggage  ft  Cab  Co.  107 
Ga.  636,  46  LJLA.  431,  34  S.  E.  372;.  Chi- 
cago, St.  L.  ft  N.  O.  R.  Co.  V.  Pullman 
Southern  Car  Co.  139  U.  S.  89,  36  L.  ed. 
101,  U  Sup.  a.  Rep.  9a 
6L.R.A.(Ni3.)  SO 


The  contract  in  question  is  not  a  "com- 
bination." 

Houck  T.  Anheuser-Busch  Brewing  Asso. 
88  Tex.  184,  80  8.  W.  869;  Texas  ft  P.  Coal 
Co.  V.  Lawson,  89  Tex.  394,  32  S.  W.  871,  84 
S.  W.  919;  Texas  Bre^^ing  CV>.  v.  Temple- 
man,  90  Tex.  277,  38  8.  W.  27;  Fuqua  v. 
Pabst  Brewing  Co.  90  Tex.  298,  36  L.R.A. 
241,  38  8.  W.  29,  760;  Gates  t.  Hooper,  90 
Tex.  663,  39  8.  W.  1079. 

Williams,  J.,  delivered  the  opinion  of  the 
court: 

This  ease  is  submitted  upon  the  follow- 
ing certificate  from  the  court  of  civil  ap- 
peals for  the  third  district: 

"This  is  a  case  now  pending  in  the  court 
of  civil  appeals  of  the  third  supreme  judi- 
cial district  of  Texas,  wherein  the  state  of 
Texas  in  the  district  court  of  Travis  coun- 
ty sought  to  recover  from  the  appellees 
penalties  for  an  alleged  breach  and  viola- 
tion of  the  anti-trust  acts  of  1899  and  1903. 
A  general  demurrer  in  the  court  below  was 
sustained  to  the  petition,  and  the  case  dis- 
missed, from  which  judgment  the  state  of 
Texas  has  appealed.  The  petition  is  as 
follows: 

"'First.  That  the  state  of  Texas  is  the 
plaintiff  herein,  and  is  represented  by  War- 
ren W.  Moore,  her  district  attorney  in  and 
for  the  twenty-sixth  judicial  district  of 
Texas,  and  acting  under  the  authority  and 
by  the  direction  of  the  attorney  general 
of  the  state  of  Texas.  That  said  district 
attorney  applied  to  the  railroad  oommis- 
sion  of  Texas  for  permission  and  direction 
to  bring  this  suit,  but  such  permission  and 
direction  were  declined  by  said  railroad 
commission  of  Texas,  because  they  had  no 
jurisdiction  in  the  matter  and  had  nothing 
to  do  with  the  case.  The  defendants  are 
the  Missouri,  Kansas,  ft  Texas  Railway 
Company  of  Texas,  a  railroad  company  in- 
corporated under  the  laws  of  the  state  of 
Texas,  and  the  American  Express  Company, 
a  joint-stock  company  organized  under  the 
laws  of  the  state  of  New  York,  doing  busi- 
ness in  Texas  and  having  about  1,500  stock- 
holders or  members  of  said  stock  company 
residing  in  various  parts  of  the  country, 
whose  names  and  residenoes  are  unknown 
to  the  plaintiff. 

"'Second.  That  on  the  days  and  dates 
hereinafter  mentioned,  the  defendant  Mis- 
souri, Kansas,  ft  Texas  Railway  Company 
of  Texas  was  engaged  in  operating  a  rail- 
road from  Denison  to  Galveston,  with  vari- 
ous branches  and  feeders,  and  was  a  com- 
mon carrier  for  hire  in  the  state  of  Texas, 
being  the  owner  of  and  in  control  of  a 
railroad  as  above  set  out.  That  the  de- 
fendant the  American  Express  Company, 
along  with  three  other  expreas  oonifaniea, 
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the  Pacific  Express  Company,  the  Wells- 
Fargo  Express  Company,  and  the  United 
States  Express  Company,  were  each  and 
all  engaged  in  the  express  business  in  the 
state  of  Texas,  and  were  carrying  on  such 
business  as  a  common  carrier  for  hire  over 
the  various  lines  of  railway  within  the 
state  of  Texas,  and  were  in  active  compe- 
tition with  each  other  in  such  express  busi- 
ness; that  they,  the  said  express  companies, 
competed  actively  with  each  other  in  the 
rates  charged,  the  promptness  of  service  ren- 
dered for  a  given  rate,  the  facilities  af- 
forded shippers  and  the  public  generally  in 
dealing  with  them.  In  the  courtesy  of  em- 
ployees, and  in  the  nature  and  character 
of  the  services  rendered,  and  in  many  otuer 
ways  were  competing,  and  did  compete  and 
could  compete,  with  each  other  in  the  state 
of  Texas.' " 

The  certificate  here  sets  oat  the  allega- 
tions of  the  petition  as  to  a  contract  made 
between  the  parties  defendant  January  31, 
1900,  and  as  to  that  contract  and  the  acts 
done  under  it,  being  in  violation  of  the  anti- 
trust act  of  1899,  which  allegations  are 
omitted  for  reasons  hereinafter  stated.  The 
petition  then  proceeds  to  allege  the  mak- 
ing of  a  second  contract  as  follows: 

"'Seventh.  Plaintiff  says  that  hereto- 
fore, to  wit,  on  the  23d  day  of  September, 
A.  D.  1902,  the  defendant  the  Missouri,  Kan- 
sas, &  Texas  Railway  Company  of  Texas 
entered  into  a  contract  and  agreement  with 
the  defendant  American  Express  Company, 
a  joint-stock  association  doing  business  in 
the  state  of  Texas,  whereby  it  was  agreed 
by  and  between  said  railway  company  and 
said  express  company,  among  other  things, 
as  follows: 

"'(a)  That  the  railway  company  agreed 
to  transport  all  the  express  matter  of  the 
express  company  to  and  from  all  stations 
upon  its  lines  of  railroad  and  branches 
which  were  then  owned  and  operated  by  it 
and  which  might  thereafter  be  owned  and 
operated  by  'A,  Jiuring  the  life  of  said  con- 
tract. 

'"(b)  The  railway  company  further 
agreed  that  "none  of  its  employees,  for  him- 
self, or  for  the  railway  company,  shall  be 
allowed,  during  the  continuance  of  this 
agreement,  to  transmit  money,  valuable 
packages,  goods,  or  merdiandise  of  any 
kind  whatsoever,  except  regular  passengers' 
baggage,  and  supplies  for  the  railway  com- 
pany's eating  houses  upon  the  passenger 
trains  of  the  said  railway  company,  except 
that  the  railway  company  reserves  the  right 
to  transport  dogs  in  its  passenger  trains 
when  accompanied  by  the  owner,  and  also 
to  transport  corpses." 

"'(c)  It  was  further  agreed  that  the  rail- 
way company  would  not  contract  with  any 
6L.R.A.(N.S.) 


party  or  parties  to  do  an  express  business 
over  said  road,  or  any  portion  thereof,  dur- 
ing the  existence  of  the  agreement 

"  '(d)  It  was  fiuiher  agreed  that,  if  the 
railway  company  constructed,  leased,  oper- 
ated, or  acquired  other  lines  during  the  life 
of  the  agreement,  the  express  company 
should  have  the  same  exclusive  facilities 
over  all  such  lines  in  so  far  as  the  railway 
company  could  legally  grant  such  facilities; 
"it  being  understood  that  if  the  railway 
company  by  its  trackage  arrangement  with 
other  railway  companies  which  it  may  deem 
best  to  make  hereafter,  or  if  compelled  by 
legislation  or  judicial  proceedings  grant  to 
any  other  express  or  transportation  com- 
pany facilities  for  carrying  on  an  express 
business  on  its  lines,  or  any  part  of  the 
same,  the  revenue  derived  from  the  facili- 
ties so  afforded  such  other  express  or  trans- 
portation company  shall  be  credited  to  the 
express  company  in  its  payment  provided 
for  under  the  terms  of  the  agreemoit."  And 
it  was  further  agreed  that  the  compensa- 
tion to  such  other  transportation  company 
or  companies  should  not  be  less  than  the 
compensation  provided  for  by  the  contract 
to  be  paid  to  the  express  company  for  the 
same  service. 

'"(e)  It  was  further  agreed  that  the  ex- 
press company  would  transport,  free  of 
charge,  over  its  lines,  matters  of  any  kind, 
property  of  the  railway  company,  when 
such  shipments  did  not  exceed  20  pounds 
in  weight,  between  any  points  reached  by 
said  express  company,  and  would  charge  on 
shipments  exceeding  20  pounds  in  weight  of 
the  property  of  the  railway  company  to  and 
from  any  points  reached  by  the  express 
company  off  of  the  line  of  the  railway  com- 
pany and  the  Missouri,  Kansas,  ft  Texas 
Railway  Company  (of  Kansas)  75  per  cent 
of  its  regular  tariff  on  such  shipments;  and 
it  was  provided  that  the  above  should  ap- 
ply to  the  business  of  the  Southwestern 
Development  Company,  "being  an  associ- 
ated company  of  the  railway  company." 

"•(f)  The  express  company  further  agreed 
that  it  would  not  issue  any  local  rates  per 
hundred  pounds  between  points  on  the  rail- 
way company's  lines  "which  shall  be  less 
than  one  and  one-half  times  the  railway 
company's  freight  rate  per  hundred  poimds 
on  the  same  commodity  between  the  same 
points,"  unless  consent  to  the  contrary 
had  been  obtained  from  the  traffic  man- 
ager of  the  railway  company;  but  it  was 
provided  that  the  express  company  shall  b« 
permitted  to  make  such  rates  between  com- 
petitive points  as  will  enable  it  to  compete 
successfully  with  other  express  companies 
operating  on  other  lines  of  railway,  the  ex- 
press company  agreeing  to  notify  the  rail- 
way company    of    any    reduction  of  rate* 
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made  on  aooount  of  competition;  and,  when 
such  competitive  rates  are  reduced  to  one 
and  one-half  times  the  freight  rates  of  such 
commodity,  the  express  company  agrees 
that  no  further  reduction  shall  be  made  in 
such  competitive  rates  without  the  con- 
sent of  the  railway  company. 

"'(g)  It  was  agreed  that  the  sum  of  $7,- 
732.12  shall  be  paid  by  said  express  com- 
pany quarterly  to  said  railway  company, 
and  that,  if  60  per  cent  of  the  gross  re- 
ceipts of  such  company  from  traffic  on  the 
lines  thereof  should  be  in  excess  of  that 
sum,  that  such  50  per  cent  should  be  paid. 

"  '(h)  It  was  further  agreed  by  and  be- 
tween  said  parties  that  said  contract  should 
become  effective  and  be  in  force  from  and 
after  the  Ist  day  of  February,  1903,  and 
should  continue  in  force  for  a  period  of 
ten  years.'" 

The  petition  then  charges  violations  of 
the  act  of  1899  in  the  making  and  carrying 
out  of  this  contract  up  to  March  31,  1903, 
when  the  act  of  that  year  became  a  law, 
and  proceeds: 

"  'Ninth.  :^laintiff  says  Idiat  aftet  the 
Slst  day  of  March,  1903,  and  up  to  and  in- 
cluding the  trial  of  this  case,  the  de- 
fendant railway  company  and  defendant  ex- 
press company  aforesaid  continued  to  treat 
said  contract  last  aforesaid — that  is  to  say, 
the  contract  entered  into  on  the  23d  day 
of  September,  1902 — as  a  valid  and  bind- 
ing contract  between  said  parties,  and  exe- 
cuted and  carried  out  E«id  contract. 

"  'Tenth.  That,  by  the  execution  and  car- 
rying out  of  the  contract  last  aforesaid 
after  the  Slst  day  of  March,  1903,  said  de- 
fendant railway  company  and  said  express 
company  each  became  and  was  a  trust,  and 
each  entered  into  a  combination  of  capital, 
•kill,  and  acts  by  and  with  persons,  firms, 
corporations,  and  associations  of  persons,  to 
wit,  each  defendant  with  the  other  for  the 
following  purposes: 

"  '(1)  To  create«and  carry  out  restric- 
tions in  trade  and  aids  to  commerce,  and  in 
preparation  of  products  for  market  and 
transportation,  and  to  create  and  carry  out 
restrictions  in  the  free  pursuit  of  a  business 
authorized  and  permitted  by  the  laws  of 
this  state;  and  said  combination  tended 
(o  carry  out  and  create  such  restrictions. 

"'(2)  To  prevent  and  lessen  competition 
in  the  transportation  of  merchandise,  prod- 
ucts, and  commodities,  and  to  prevent  and 
lessen  competition  in  aids  to  commerce  and 
in  the  preparation  of  products  for  market 
and  transportation. 

*"(3)  To  fix  and  maintain  a  standard  or 
figure  whereby  the  price  of  articles  or  com- 
modities of  merchandise,  products,  and  com- 
merce and  the  cost  of  transportation  should 
be  affected,  controlkid,  and  established. 
SLJLA.(N.S.) 


"  '(4)  To  make,  enter  into,  maintain,  exe- 
cute, and  carry  out  a  contract,  obligation, 
or  agreement  by  which  the  parties  thereto 
bound  themselves  not  to  transport  any  ar- 
ticle or  commodity  below  a  common  stand- 
ard or  figure,  and  by  which  they  agreed  to 
keep  the  price  of  such  article,  or  charge  for 
transportation,  at  a  fixed  or  graded  figure, 
and  by  which  they  might  effect  and  main- 
tain the  price  or  cost  of  transportation,  and 
to  preclude  free  and  unrestricted  competi- 
tion among  themselves  in  the  transporta- 
tion of  articles  or  commodities  of  transpor- 
tation, and  by  which  they  agreed  to  pool, 
combine,  and  unite  an  interest  which  they 
had  in  connection  with  a  charge  for  trans- 
portation. 

"'Eleventh.  Plaintiff  further  says  that, 
by  the  contract  and  agreement  aforesaid 
and  the  execution  and  carrying  out  of  the 
same  after  said  3Ist  day  of  March,  1900, 
said  railway  company  and  said  express  com- 
pany entered  into  and  carried  out  an  agree- 
ment (1)  creating  and  tending  to  create 
and  carry  out  restrictions  in  trade  and  com- 
merce and  aids  to  commerce  and  in  trans- 
portation and  in  the  free  pursuit  of  busi- 
ness authorized  and  permitted  by  the  laws 
of  this  state;  and  (2)  fixing,  maintaialng, 
And  increasing  the  price  of  merchandise, 
produce,  and  commodities,  and  the  prepa- 
ration of  products  for  market  and  transpor- 
tation; and  (3>  preventing  and  lessening 
competition  in  the  transportation  of  mer- 
chandise, produce^  and  commodities,  and 
preventing  and  lessening  competition  in 
aider  to  commerce  and  in  transportation; 
and  (4)  fixing  and  maintaining  a  standard 
and  figure  whereby  the  price  and  cost  of 
transportation  is  affected,  controlled,  and 
established;  and  (5)  by  which  the  said 
parties  bind,  and  have  bound,  themselves 
not  to  transport  artic'es  and  commodities; 
and  by  which  they  agree  to  keep  the  price 
of  charges  for  transportation  at  a  fixed  and 
graded  figure;  and  by  which  they  affect  and 
maintain  the  price  and  cost  of  transporta- 
tion and  the  cost  of  transportation  between 
them  and  themselves  and  others,  and  to  pre- 
clude a  free  and  unrestricted  competition 
among  themselves  and  others  in  the  trans- 
portation of  articles  and  commodities  and 
the  business  of  transportation;  and  by 
which  they  agree  to  pool,  combine,  and 
unite  their  interest  in  connection  with  the 
charge  for  the  transportation  of  express 
matter,  whereby  such  charge  is  affected. 

"'And  plaintiff  says  that,  by  the  execu- 
tion of  the  contract  aforesaid  and  the  car- 
rying out  of  same  after  the  Slst  day  of 
March,  a.  d.  1903,  said  defendant  railway 
company  and  said  defendant  express  com- 
pany each  formed  a  trust  and  a  monopoly 
and  a  conspiracy  in  restraint  of  trade,  and 
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tnareby  riolated  tbe  laws  of  the  state  of 
Texas,  and  especially  the  act  of  March  31, 
1903,  and  thereby  eackt  became  liable  to 
plaintiff  for  the  penalties  denounced  and 
provided  by  said  statute,  to  wit,  the  sum  of 
$50  per  day  for  each  day  from  and  includ- 
ing the  Ist  day  of  April,  1003,  to  and  in- 
cluding the  date  of  the  trial  of  this  cace, 
an  aggregate  of  $20,000;  and  for  the  sum 
of  $20,000  plaintiff  now  asks  judgment 
against  said  defendant  railway  company, 
and  for  the  sum  of  $20,000  plaintiff  aslcs 
judgment  against  said  express  company. 

"'Twelfth.  That,  during  the  month  of 
September,  1903,  the  railroad  commission  of 
Texas  promulgated  a  general  tariff  of  rates 
and  classifications  of  freights  and  all  ex- 
press matter  to  be  hauled  by  the  express 
companies  doing  business  in  the  state  of 
Texas,  such  rates  and  classifications  to  gov- 
ern in  the  transportation  by  said  express 
companies  of  all  express  matter  wholly  with- 
in the  state.  That  the  defendant  the  Ameri- 
can Express  Company,  together  with  the 
other  express  companies  doing  business  in 
the  state  of  Texas,  applied  for  and  obtained 
from  the  United  States  circuit  court  an  in- 
junction against  the  railroad  commission  of 
Texas:,  restraining  them  from  promulgating 
or  enforcing  such  rates  and  classifications. 
That  such  tariff  was  a  general  tariff,  and 
covered  every  sort  of  express  matter.  That 
•aid  defendant  express  company  and  said 
other  express  companies  claim  in  tiieir  bill 
upon  which  they  obtained  rach  injunction 
that  the  railroad  commission  is  without  au- 
thority of  law  to  fix  and  regulate  charges 
to  be  made  by  them.  That  they  also  claim 
that  they  had  no  right  on  various  grounds 
to  enforce  such  rates  and  dassificaUons; 
and  said  suit  has  been  pending  since  Sep- 
tember, 1903,  and  is  now  pending,  and  can- 
not be  tried  or  finally  disposed  of  by  the 
court  until  January,  1006. 

"  'And  plaintiff  prays  for  judgment  sever- 
ally against  said  defendants  for  the  sums 
hereinbefore  prayed  to  foe  adjudged  against 
them  respectively;  and  it  prays  for  judg- 
ment for  costs  and  for  such  other  relief  as 
it  may  be  entitled  to.' 

"In  view  of  the  fact  that  we  ate  reliably 
informed  that  there  are  30  or  more  ca^es 
pending  in  the  court  below  of  practically 
the  SEume  nature  as  this  case,  and  that  are 
dependent  upon  a  decision  hereof;  and  in 
view  of  the  public  interest  involved  in  the 
question,  so  Uiat  an  early  and  final  decision 
may  be  reached, — ^we  have  concluded  to  cer- 
tify the  questions  raised  by  the  plaintiff's 
petition  to.  your  honorable  court.  However, 
there  is  one  quesUon  pointed  out  in  appel- 
lees' brief  as  supporting  the  ruling  of  the 
trial  court  which  we  have  agreed  upon.  It 
is  insisted  by  appellees  that  the  trial  court 
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correctly  sustained  ttie  demurrer,  becans* 
the  attorney  general  in  an  acti<m  to  recov- 
er penalties  for  a  breach  of  the  anti-trust 
btatutes  in  question,  so  far  as  they  affect 
railway  and  express  companies,  could  not 
maintain  the  same  without  permission  or 
consent  of  the  railroad  commission  of  Tex- 
as. The  petition  does  contain  an  averment 
that  the  .railroad  commission  did  not  give 
its  consent  to  the  bringing  and  filing  of  this 
suit;  but  it  affirmatively  appears  upon  the 
face  of  the  petition  that  it  was  instituted 
tinder  the  consent  and  direction  of  the  at- 
torney general.  Without  comment,  or  stat- 
ing tjie  reasons  that  have  influenced  us  iii 
the  ruling,  we  deem  it  only  sufficient  to  say 
that  we  are  of  the  opinion  that  the  attomqr 
general  could  Inaintaln  the  action  without 
the  consent  or  permission  of  the  railroad 
commission. 

"It  will  be  observed  that  the  petition 
specifically  points  out  and  calls  the  court's 
attention  to  the  grounds  relied  upon  aa 
showing  and  indicating  wherein  the  contract 
as  described  in  the  petition  comes  within 
the  Condemnation  of  the  anti-trust  acts  of 
1899  and  1903.  Such  being  the  case,  we 
deem  it  unnecessary  to  make  the  questions 
propounded  more  specific  than  to  merely  ask 
the  court  whether  the  plaintiff's  petition 
states  a  cause  of  action,  and  whether  tit* 
trial  court  erred  is  sustaining  tlie  gen- 
eral demurrer.  Therefore  we  propound  to 
the  supreme  court  the  following  question: 
Was  the  contract  in  question,  as  it  is  al- 
leged and  described  in  plaintiff's  petition,  in 
violation  of  either  the  anti-trust  act  of 
1800  or  of  1903,  in  any  of  the  respects 
specifically  insisted  upon  by  the  plaintiff  in 
the  petition  t" 

Those  all^ations  based  upon  the  two 
contracts  intended  to  show  violations  of  the 
act  of  1899  are  omitted  for  the  sake  of 
brevity,  because  it  was  conceded  at  the  ar- 
gument that  petition  did  not  show  that  act 
had  been  violated.  It  may  be  stated,  how- 
ever, that  the  terms  of  the  first  contract 
alleged  were,  in  substance,  the  same  as  those 
of  the  second.  In  view  of  the  admission 
made  by  counsel  for  the  state,  which  is 
regarded  as  proper,  we  deem  it  unnecessary 
to  discuss  the  questions  put  with  refereneo 
to  the  act  of  1899,  but  content  ourselves 
with  answering  tbat  no  violation  of  that 
act  is  shown.  The  act  of  1903,  chap.  94, 
p.  110,  so  far  as  we  need  to  consider  it« 
proivisions,  is  as  follows:  "That  a  trust  is 
a  combination  of  capital,  skill,  or  acts  by 
two  or  more  persons,  firms,  or  corporations, 
or  associations  of  persons,  or  either  two  or 
more  of  them,  for  eitiier,  any,  or  all  of  the 
following  purposes:  (1)  ,  .  .  To  ere*t* 
or  carry  out  restrictions  in  the  free  pursuit 
of  any  business  authorized  or  permitted  by 
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the  laws  of  this  state.  .  .  .  (3)  To  pre- 
vent or  lessen  competition  in  the  .  .  . 
transportation  .  .  .  of  merchandise,  pro- 
duce, or  commodities.  (4)  To  fix  or  main- 
tain any  standard  or  figure  whereby  the 
.  .  .  cost  of  transportation  .  .  . 
shall  be  in  any  manner  affected,  controlled, 
or  established.  (5)  To  make,  enter  into, 
maintain,  execute,  or  carry  out  any  con- 
tract, obligation,  or  agreement  by  which 
the  parties  thereto  bind,  or  have  bound, 
themselves  not  to  sell,  dispose  .of,  or  trans- 
port, or  to  prepare  for  market  or  trans- 
portation, any  article  or  commodity,  or  to 
make  any  contract  of  insurance,  at  a  price 
below  a  common  standard  or  figure;  or  by 
which  they  shall  agree  in  any  manner  to 
keep  the  price  of  such  article  or  commodity  or 
charge  for  transportation  or  insurance,  or 
the  cost  of  preparation  of  any  product  for 
market  or  transportation,  at  a  fixed  or 
graded  figure;  or  by  which  they'  shall  in 
any  manner  affect  or  maintain  the  price 
of  any  commodity  or  article  or  the  cost 
of  the  transportation  or  insurance,  or  the 
eoet  of  the  preparation  of  any  product  for 
market  or  transportation  between  them  or 
themselves  and  others,  to  preclude  a  free 
and  unrestricted  competition  among  them- 
•elves  or  others  in  the  sale  or  transporta- 
tion of  any  such  article  or  commodity  or 
business  of  transportation  or  In&'urance  or 
the  preparation  of  any  product  for  market 
or  transportation,  or  by  which  they  shall 
agree  to  pool,  combine,  or  unite  any  in- 
terest they  may  have  in  connection  with  the 
sale  or  purchase  of  any  article  or  commod- 
ity or  charge  for  transportation  or  insur- 
ance or  charge  for  the  preparation  of  any 
product  for  market  or  transportation  where- 
by its  price  or  such  charge  might  be  in  any 
maimer  affected." 

To  answer  the  questions  certified,  it  is 
necessary  only  to  bring  to  bear  upon  the 
contract  alleged  the  first  subdivision  of  the 
statute,  and  inquire  whether  or  not  the  con- 
tract shows  a  combination  of  capital,  skill, 
or  acts  to  creiate  or  carry  out  a  restriction 
in  the  free  pursuit  of  a  business  authorized 
or  permitted  by  law;  and  in  determining 
this  we  may  further  restrict  the  inquiry 
to  the  effect  intended  by  the  parties  upon 
the  businesses  of  other  express  companies. 
Whether  or  not  a  restriction  in  the  pursuit 
of  those  businesses  was  contemplated  must 
be  determined  by  ascertaining  their  lawful 
scope  in  respect  of  the  right  of  such  com- 
panies to  pursue  them  upon  the  railroads 
of  the  state.  In  1885  it  was  decided  by 
the  Supreme  Court  of  the  United  Stat^ 
that  "railroad  companies  are  not  required 
by  usage,  or  by  the  common  law,  to  trans- 
port the  traffic  of  independent  express  com- 
panies over  their  lines  in  the  manner  in 
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which  such  traffic  is  usually  carried  and 
handled;"  and  that  "railroad  companies 
are  not  obliged,  either  by  the  common  law 
or  by  usage,  to  do  more  as  express  carriers 
than  to  provide  the  public  at  large  with 
reasonable  express  accommodation;  and  they 
need  not,  in  the  absence  of  a  statute,  fur- 
nish to  all  independent  express  companies 
equal  facilities  for  doing  an  express  busi- 
ness upon  their  passenger  trains."  Express 
Co.  Cases,  117  U.  S.  1,  29  L.  ed.  791,  6 
Sup.  Ct.  Rep.  542.  This  may  be  regarded 
as  the  rule  of  law  existing  In  this  state 
until  1887,  when  was  enacted  a  statute  now 
forming  article  4540  of  the  Revised  Stat- 
utes of  1895,  which  was  evidently  passed  in 
order  to  remedy  what  the  legislature,  agree- 
ing with  the  views  expressed  by  the  judges 
who  dissented  in  the  Express  Co.  Cases,  re- 
garded as  a  defect  in  the  existing  law.  It 
reads  as  follows:  "Art.  4540.  Every  rail- 
road company  operating  a  railroad  within 
this  state  shall  furnish  reasonable  and  equal 
facilities  and  accommodations,  and  upon  rea- 
sonable and  equal  rates,  to  all  corporations 
and  persons  engaged  in  the  express  busi- 
ness, for  the  transportation  of  themselves, 
agents,  servants,  merchandise,  and  other 
property,  and  for  the  use  of  their  cars,'^ 
depots,  buildings,  and  grounds,  and  for  ex- 
changes at  points  of  junction  with  other 
roads."  Unquestionably  this  authorized  and 
permitted  express  companies  to  pursue 
their  businesses  on  all  the  railways  con- 
trolled by  state  legislation,  with  "equal  and 
reasonable  facilities  and  accommodations 
and  upon  equal  and  reasonable  rates."  Thus 
the  scope  of  this  business,  as  "authorized  or 
permitted"  by  law,  is  defined;  and  any  com- 
bination of  the  kind  denounced  by  the  anti- 
trust statute,  the  carrying  out  of  which 
would  limit  or  narrow  such  scope,  is  nec- 
essarily one  to  create  or  carry  out  a  re- 
striction in  the  free  pursuit  of  the  busi- 
ness. This  proposition  cannot  be  made 
plainer  by  any  amount  of  elaboration.  Ft. 
Worth  4  D.  C.  R.  Co.  v.  State  (Tex.)  12 Tex. 
Ct.  Rep.  1002,  1003,  70  L.R.A.  950,  87  8. 
W.  338. 

The  contract  in  question  shows  by  its  own 
terms  that  its  purpose  was  to  secure  to  the 
express  companies,  as  far  as  it  was  in  the 
power  of  the  parties  to  do  so,  the  exclusive 
right  to  do  an  express  business  upon  the 
railroad,  and  to  exclude  other  express  com- 
panies from  the  enjoyment  of  like  rights. 
It  is  true  that  by  clause  (c)  the  railroad 
company  only  bound  itself  not  to  contract 
with  others  to  do  an  express  business  on 
its  road,  and,  if  this  were  all,  it  might  be 
urged  that  all  of  the  equal  and  reasonable 
facilities,  accommodations,  and  rates  exacted 
by  the  law  might  be  accorded  without  ex- 
press contract;  but  the  purpose  to  grant  an 
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czclasive  right  to  the  express  company  is 
made  too  plain  for  argument  by  the  suc- 
ceeding clauses.  Clause  (d)  expressly  calls 
the  rights  granted  "exclusive  facilities," 
and  plainly  evinces  the  understanding  that 
they  shall  not  be  given  to  anyone  else  un- 
less such  action  be  compelled  by  legislation 
or  judicial  proceedings;  and  that,  should 
this  be  done,  the  express  company  shall 
have  credit  for  the  sums  paid  by  other 
companies'.  This  clause  shows  plainly  the 
intention  that  the  only  express  business  to 
be  conducted  on  this  road  should  be  that  of 
the  contracting  express  company,  and  that 
that  company  should  receive  the  benefit  of 
the  earnings  of  the  railroad  company  from 
the  business'  of  any  other  express  companies 
which  it  might  be  compelled  to  admit  to 
its  lines;  which  stipulation  is  made,  pre- 
sumably, in  return  for  suiOcient  considera- 
tions moving  from  the  express  company  to 
the  railroad  company.  The  obstacle  such 
an  agreement  interposes  to  the  admission 
of  other  companies  to  the  facilities  given  to 
them  by  the  statute  is  easily  understood, 
seeing  that  every  other  express  company  is 
to  be  charged  for  facilities  to  be  enjoyed 
by  it  the  same  price  that  the  favored  com- 
pany is  to  pay  as  the  consideration  for 
everything  the  railroad  company  agrees  to 
do  for  it,  including  the  undertaking,  In 
effect,  to  exact  such  prices  from  all  other 
companies  for  the  benefit  of  this  one.  We 
conclude  that  there  was  the  purpose  to 
create  and  carry  out  a  restriction  in  the 
free  pursuit  of  a  business,  and  next  in- 
quire whether  or  not  there  was  a  combina- 
tion of  capital,  skill,  or  acts  to  accomplish 
that  purpose. 

.  The  capital,  the  skill,  and  the  acts  of  the 
railroad  company  were  employed  in  con- 
ducting its  business  of  a  common  carrier, 
which  included  the  transportation  of  the 
servants  of  the  express  company  and  the 
express  matter  controlled  by  it.  The  cap- 
ital, the  skill,  and  the  acts  of  the  express 
company  were  employed  in  conducting,  as  a 
common  carrier,  the  express  business  upon 
the  railroad.  The  two  businesses,  although 
the  same  instrumentalities  are,  to  an  ex- 
tent, used  by  the  two  companies  in  for- 
warding each,  may  be  kept  distinct;  and 
there  is  not  necessarily  a  combination  of 
any  character  in  the  mere  fact  that  they 
are  thus  carried  on.  But  when  the  two 
companies  unite  in  the  purpose  defined,  and 
frame  their  contract  with  a  view  to  its 
accomplishment,  all  that  is  promised  on  one 
side  being  the  consideration  for  all  that  is 
promised  on  the  other,  the  combination  of 
their  capital,  their  skill,  and  their  acts  for 
the  common  purpose  is  complete.  The  capi- 
tal, skill,  and  acts  of  each  being  employed 
in  its  business  when  they  agree  upon  the 
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unlawful  purpose  and  to  so  direct  their 
businesses  as  to  effect  that  purpose,  tbey 
necessarily  combine  to  that  extent  the  cap- 
ital, ^ill,  and  acts  by  which  such  busineaae* 
are  sustained.  While  the  mere  purpose 
without  the  com'bination  does  not  constitute 
the  offense,  the  formation  of  the  purpose 
and  the  agreement  upon  a  contract  by 
which  it  is  to  be  carried  out,  in  the  execu- 
tion of  which  contract  the  capital,  skill,  or 
acts  of  both  are  to  be  used,  does  complete 
the  offense.  All  of  the  power  for  mischief 
inherent  in  the  union  of  two  or  more  for 
the  accomplishment  of  a  purpose  injurious 
to  others  is  thus  exerted,  and  this  is  the 
consideration  that  led  the  leg^Iature  to  pro- 
hibit such  combinations  for  purposes  which 
are  not  made  unlawful  when  entertained  by 
one. 

The  contract  through  which  this  combi- 
nation was  formed  was  made  before  the  act 
of  1903  was  passed,  and  the  question  wheth- 
er or  not  there  has  been  a  violation  of  that 
act  must  be  determined  by  inquiring  wheth- 
er or  not  it  applies  to  such  combinations 
formed  before,  but  carried  out  after,  it  took 
effect.  The  language  in  which  the  offens* 
is  defined  and  described  requires  an  affirma- 
tive answer.  A  trust  is  defined  as  a  com- 
bination for  certain  purposes.  Whenever, 
after  the  act  begins  to  operate,  such  a  com- 
bination is  found  to  exist,  it  falls  within 
the  terms  employed.  All  such  combinations 
are  declared  by  §  4  to  be  illegal,  and  are 
prohibited.  This  language  makes  their  ex- 
istence a  violation  of  the  act,  and  other 
sections  impose  penalties  upon  parties  caus- 
ing such  violation.  The  fact  ttiat  a  combi- 
nation may  have  been  formed  before  the 
statute  took  effect  is  immaterial,  if  it  is  in 
active  existence  thereafter.  The  statute 
has  no  retroactive  or  ea>  post  facto  opera- 
tion, and  applies  only  to  offenses  occurring 
after  its  enactment.  The  offense  does  not 
consist  in  the  formation  and  existence  of 
the  combination  before  the  law  went  into 
operation,  but  in  the  persistence  of  the  par- 
ties in  it  after  it  has  become  unlawful. 
This  the  terms  of  the  act  make  reasonably 
clear  when  they  define  the  existence  of  cer- 
tain elements  to  constitute  a  trust,  and  pro- 
vide that\one  of  the  elements  may  be  the 
purpose  "to  carry  out"  restrictions  and  the 
like,  and  make  the  penalties  provided  ({ 
11)  apply  for  each  day  the  offense  is  "con- 
tinued." That  such  is  the  correct  inter- 
pretation of  such  statutes  is  held  by  the 
Supreme  Court  of  the  United  States  in 
United  States  v.  Trans-Missouri  Freight 
Asso.  166  U.  S.  342.  41  L.  ed.  1027,  17 
Sup.  Ct.  Rep.  540.  But  it  is  said  that  this 
interpretation  of  the  statute  would  render 
it  unconstitutional,  as  impairing  the  obli- 
gation of  a  valid  contract     The  answer  is 
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thmt  the  state  may,  in  the  exeroise  of  its 
poliee  power,  prohibit  the  continuance  in 
the  fnture  of  those  things  already  in  ex- 
istence which  are  so  injurious  to  the  rights 
and  interests  of  its  citizens  generally  as  to 
justify  such  an  exercise  of  the  power  wheth- 
er the  continuance  of  the  things  is  provided 
for  by  a  contract  or  not.  'The  same  power 
which  may,  upon  sufficient  occasion,  de- 
stroy other  property  of  the  citizen  to  secure 
the  general  welfare,  may,  to  the  same  end, 
destroy  the  binding  obligation  of  contracts. 
The  constitutional  inhibition  against  the 
impairment  of  the  obligation  of  contracts 
is  not  a  limitation  upon  the  police  power 
■  when  exercised  within  its  legitimate  sphere, 
and  tkerefore  the  mere  objection  that  an  ex- 
ercise of  that  power  impairs  the  obligation 
of  a  contract  does  not  reach  the  true  ques- 
tion, which  is  whether  or  not  the  attempted 
exercise  is  within  the  scope  of  the  power 
exercised.  It  is  unnecessary  in  this  case  to 
go  into  any  extended  examination  of  the 
question  as  to  the  extent  of  this  power.  If 
we  had  before  us  a  contract  which  was  or- 
iginally lawful  and  reasonable  in  itself,  and 
which,  although  falling  within  tiie  literal 
language  of  the  statute^  could  not  justly 
be  regarded  as  so  injurious  to  the  state  or 
its  citizens  as  to  afford  reasonable  grounds 
for  its  destruction,  a  different  question 
would  be  presented.  It  is  true  that  there 
are  limitations  upon  the  power  of  the  I^s- 
lature  to  either  trtrike  down  contracts  al- 
ready made,  or  unreasonably  and  arbitra- 
rily to  restrict  the  liberty  of  citizens  in  con- 
tracting in  future;  but  there  is  no  occasion 
for  applying  th«n  here.  This  contract  was, 
as  we  have  seen,  made  in  the  face  of  a  stat- 
ute then  existing,  and  was  not  a  reasonable, 
and  can  hardly  be  said  to  have  been  a  law- 
ful, one;  and  it  is  wholly  unnecessary  to 
pursue  an  inquiry  which  might  arise  with 
reference  to  contracts  of  a  different  char- 
acter. 

The  argument  is  advanced  that,  because 
of  the  existence  of  the  laws  creating  the 
railroad  commission  and  investing  it  with 
power  to  regulate  the  rates  to  be  charged 
by  railroad  and  express  companies,  combi- 
nations between  them  do  not  fall  within 
the  reason  and  purpose  of  the  statute  which 
we  are  considering  and  which  was  passed 
subsequently  to  those  just  referred  to.  The 
act  of  1903  expressly  deals  with  combina- 
tions affecting  transportation,  competition 
therein,  and  the  cost  thereof,  and  it  is  im- 
probable that  the  legislature  intended  to 
omit  from  its  operation  the  two  most  prom- 
inent kinds  of  carriers  engaged  in  trans- 
portation, combinations  between  whom 
would  have  greater  effect  on  the  things  in- 
tended to  be  protected  than  the  combina- 
tions of  any  other  persons.  Extensive  pow- 
6L.R.A.(N.S.) 


era  are  given  to  the  railroad  commission 
by  which  unjust  practices  among  such  car- 
riers may  be  prevented  or  curtailed;  and  it 
is  doubtless  true,  also,  that  there  was  no 
purpose  in  enacting  laws  to  suppress  trusts 
to  interfere  with  the  regulation  by  it  of 
matters  placed  ynder  its  control.  But  it 
is  certainly  not  unreasonable  to  suppose 
that  the  legislature  may  have  thought  that 
further  checks  might  be  necessary  or  use- 
ful by  way  of  penalties  prescribed  for  com- 
binations calculated  to  impede  the  carriers' 
full  performance  of  their  duties,  and  to  de- 
feat the  laws  enacted  to  define  and  enforce 
those  duties.  The  language  of  the  statute 
undoubtedly  embraces  railroads  and  express 
companies,  and  no  rule  of  construction 
would  authorize  the  courts  to  take  them  out 
of  its  operation.  A  contention  like  this 
was  advanced  I^  the  railroad  companies 
in  United  States  v.  Trans-Missouri  Freight 
Asso.  lupra,  and  United  States  v.  Joint 
Traffic  Asso.  171  U.  S.  606,  4»  L.  ed.  269, 
19  Sup.  Ct:  Rep.  26,  based  on  the  Federal 
anti-trust  act  and  the  interstate  commerce 
act,  with  much  greater  reason  in  the  pro- 
visions of  those  statutes  than  can  be  found 
in  the  terms  of  ours;  but  was  held  to  b* 
unfounded. 

Finally,  it  is  claimed  that  the  petitioB 
fails  to  show  a  violation  of  the  act  of  1903, 
in  that  it  does  not  allege  that  the  features 
of  the  contract,  constituting  the  unlawful 
ombination,  were  carried  out  after  the  law 
went  into  effect.  The  natural  meaning,  or 
the  reasonable  intendment  at  least,  of  the 
allegation  that,  after  the  law  was  passed, 
the  defendants  "continued  to  treat  said  con- 
tract ...  as  a  valid  and  binding  con- 
tract between  said  parties,  and  executed  and 
carried  put  said  contract,"  is  that  the 
whole  contract  was  so  treated.  This  was 
sufficient,  at  least,  to  meet  a  general  de- 
murrer. 

While  we  have  discussed  the  case  upon 
the  application  of  the  first  subdivision  of 
the  statute,  the  reasons  w«  have  stated  lead 
ol>Tiously  to  the  conclusion  that  there  was 
also  a  combination  for  the  purpose  men- 
tioned in  the  third  subdivision.  Questions 
much  more  far  reaching  would  arise  un- 
der the  fourth  and  fifth  subdivisions  when 
applied  to  clauses  (d),  (f),  and  (g)  of 
the  contract,  upon  a  discussion  of  which 
we  find  it  unnecessary  to  enter.  To  do  so 
would  require  a  consideration  of  how  far 
a  railroad  company,  in  adjusting  its  busi- 
ness to  that  of  an  express  company  to  be 
carried  on  upon  its  road,  may  regulate  the 
terms  upon  which  it  is  to  be  done  so  as 
to  protect  itself  and  its  own  business; 
whether  or  not  stipulations  made  for  that 
purpose  are  reasonable,  and.  if  so,  valid, 
although   coming  within   the   general   Ian- 
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guage  of  the  subdivisions  of  the  statute  re-, 
ferred  to,  whether  or  not  Such  questions 
could  be  determined  from  a  mere  inspection 
of  the  contract,  or  would  require  for  their 
decision  the  statement  in  the  petition  char- 
ging violations  of  the  law  of  other  facts 
upon  which  the  legality  of  the  things 
charged  might  depend,  an^  probably  other 
matters  that  need  not  be  stated.  These  in 
most  part  have  not  been  argued,  and,  as 
a  decision  of  them  is  not  essential  to  an 
answer  to  the  questions  asked  by  the  court 
of  civil  appeals,  we  deem  it  inadvisable  to 
go  further  than  we  have  done. 

We  answer  that  the  petition  showed  a 
violation,  in  the  particulars  stated,  of  the 
act  of  1903,  and  that  the  court  erred  in 
sustaining  a  general  demurrer. 


VISGimA    SUPREMS    COXTST    OF    AP- 
PEALS. 

BVERETT   WADDEY   OOMPANT   ek   al., 

Appts., 

T. 

RICHMOND     TYPOGRAPHIOAL     UNION 

NO.  90  et  aL  ' 

(— Va.  — ,  63  S.  B.  273.) 

Master— enticing  employees. 

1.  A  labor  union  the  members  of  which 
are  on  a  strike  cannot  be  enjoined  from  at- 
tempting to  persuade  by  argument  strike 
breakers  to  refuse  to  work  for  their  former 
employers,  and  to  join  the  union  with  its 
attendant  advantages  of  traveling  expenses 
and  strike  benefits. 

Strike — ^picketing. 

2.  Striking  employees  may  picket  their 
former  places  of  employment  to  prevent 
strike  breakers  from  taking  their  places  so 
long  as  they  do  not  resort  to  intimidation 
or  obstruct  public  thoroughfares. 

Bribery — strike  benefits. 

3.  The  giving  or  taking,  by  members 
of  a  labor  union,  of  strike  benefits,  such  as 
traveling  expenses  and  allowance  for  main- 
tenance while  on  a  strike,  is  not  bribery. 

(March  16,  1906.) 

APPEAL  by  plaintiffs  from  a  decree  of 
the  Ricbmond  Chancery  Court  refusing 
to  enjoin  defendants  from  alleged  interfer- 
ence with  plaintiffs'  business.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Wyndham  R.  Meredith,  for  appel- 
lants: 

The  attempt  to  force  all  laborers  to  com- 
bine in  unions  is  against  the  policy  of  the 
law  because  it  aims  at  monopoly. 


Note. —  As    to    picketing    an    employer's 
place  of  business  by  strikers  or  others,  see 
note  to  Jensen  v.  Cooks'  ana  Waiters'  Union, 
4  L.R.A.{N.S.)  302. 
6L.RA.(N.S.) 


Berry  v.  Donovan,  188  Mass.  353,  74  N.  S.  ' 
603. 

It  is  unlawful  to  entice  away  a  man's  em- 
ployee or  servant. 

Keeble  v.  Hickeringill,  11  East,  674,  note; 
Webber  v.  Barry,  66  Mich.  127.  II  Am.  St. 
Rep.  474,  33  N.  W.  280;  14  Am.  &  Eng.  IBac 
Law,  p.  800;  Haskins  v.  Royster,  70  N.  G. 
601.  16  Am.  Rep.  780;  Walker  ▼.  Cronin, 
107  Mas*.  667;  Salter  t.  Howard,  43  Gik 
604. 

Bribes  can  never  be  legitimate  means  vl 
contest. 

Angle  ▼.  Chicago,  St.  P.  M.  &  O.  R.  O*. 
161  U.  S.  1,  38  L.  ed.  66,  14  Sup.  Ct.  Sep. 
240. 

The  fact  that  the  plaintiff's  oontraot  wan 
terminable  at  will  does  not  affect  his  light 
of  recovery. 

Moran  v.  Dunphy,  177  Mass.  485,  62  LIL 
A.  116,  83  Am.  St.  Rep.  28»,  60  N.  E.  126; 
Perkins  v.  Pendleton,  00  Me.  166,  60  Am. 
St.  Rep.  262,  38  AtL  96;  Lncke  v.  Clothing 
Cutters  &  T.  Assembly  No.  7607.  E.  of  L. 
77  Md.  306,  19  L.RA.  408,  39  Am.  St  Rep. 
421,  26  AtL  606;  London  Guarantee  &  Aooi. 
Co.  ▼.  Horn,  101  III.  App.  366,  206  lU.  493, 
99  Am.  St.  Rep.  185,  69  N.  E.  626;  Raymond 
V.  Yarrington,  96  Tex.  443,  62  L3.A.  962, 
97  Am.  St.  Rep.  914,  72  S.  W.  680,  73  S.  W. 
800. 

It  is  not  necessary  that  inducements 
should  be  accompanied  by  either  foroe^ 
fraud,  threats,  or  intimidation. 

Lumley  v.  Gye,  2  EL  &  BL  216;  Bowen  t. 
Hall,  L.  R.  6  Q.  B.  Div.  333;  Carew  t.  Ruth- 
erf  Md,  106  Mass.  1,  8  Am.  Rep.  287;  Walker 
V.  Ctonin,  107  Mass.  665 ;  Chipley  v.  Atkin- 
son, 23  Fla.  206,  11  Am.  St  Rep.  367,  1  Sow 
934;  Delz  v.  Winfree,  80  Tex.  400,  26  Am. 
St  Rep.  755,  16  a  W.  Ill;  Loewe  v.  Osli- 
fomia  State  Federation  of  Labor,  139  Fed. 
70;  Plant  v.  Woods,  176  Mass.  602,  61  I.. 
RA.  339,  79  Am.  St.  Rep.  330,  57  N.  B. 
1011;  Doremus  v.  Hennessy,  176  DL  608,  48 
LJLA  797,  66  Am.  St  Rep.  203,  62  N.  E. 
024,  54  N.  E.  524. 

If  the  persuasion  to  leave  employment  i* 
used  for  the  indirect  purpose  to  injure  the 
employment,  it  is  actionable  if  injury  en- 
sues from  it. 

Bowen  v.  Hail,  supra;  State  v.  Glidden,  65 
Conn.  46,  3  Am.  St.  Rep.  23,  8  AtL  890; 
Loewe  v.  California  State  Federation  of 
Labor,  139  Fed.  84;  Aikens  v.  Wisconsin, 
195  U.  S.  194,  49  L.  ed.  154, 25  Sup.  Ot  Rep. 
3;  Crump  v.  Com.  84  Va.  927,  10  Am.  St. 
Rep.  895,  6  8.  E.  620. 

When  persons  knowingly  entice  away  th« 
servants  or  employees  of  the  employer,  and 
there  is  no  adequate  remedy  at  law,  he  ia 
entitled  to  relief  in  equity  by  injuiution. 

Flaccus  V.  Smith,  199  Pa.  128,  54  LJLA. 
640,  85  Am.  St  Rep.  770,  48  AtL  894;  Lnm- 
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l«y  T.  Wagner,  6  De  O.  ft  8.  485,  1  De  Q. 
M.  &  O.  604.  13  Eng.  L.  &  Eq.  252;  Webster 
▼.  Dillon,  3  Jur.  N.  8.  432;  Oook  v.  Taunton 
Cooper  Mfg.  Co.  24  Boston  L.  Rep.  547 ;  Daly 
T.  Smith,  49  How.  Pr.  150;  Hayes  v.  WilUo, 
11  Abb.  Pr.  N.  S.  167;  Erdman  v.  Mitchell, 
a07  Fa.  79,  63  LJt.A.  540,  99  Am.  St.  Rep. 
783,  56  Atl.  327;  Plant  ▼.  Woods,  176  Mass. 
492,  51  LJLA.  339,  79  Am.  St.  Rep.  330,  57 
N.  E.  1011;  United  States  v.  Webd:,  114 
Fed.  960;  Beck  y.  Railway  Teamsters'  Pro- 
tective Union,  118  Mich.  497,  42  L.RA.  407, 
74  Am.  St.  Rep.  421,  77  N.  W.  13;  Emack  ▼. 
Kane,  34  Fed.  47;  Arthur  t.  Oakes,  26  L.R. 
A.  414,  4  Inters.  Com.  Rep.  744,  11  0.  C.  A. 
209,  24  U.  S.  App.  239,  63  Fed.  810;  Loewe 
T.  California  State  Federation  of  Labor,  139 
Fed.  71;  Casey  t.  Cincinnati  Typographical 
Union  No.  3,  12  LJI.A.  193,  45  Fed.  135. 

The  effect  of  combination  may  be  to  make 
the  act  imlawful  tiiough  it  was  lawful  be- 
fore. 

BontweU  t.  Marr,  71  Vt.  1,  43  LJI.A.  803, 
76  Am.  St.  Rep.  746,  42  Atl.  607;  Com.  ex 
reL  Chew  ▼.  Cairlisle,  Brightly  (Pa.)  36; 
Hopkins  ▼.  Oxley  Stave  Co.  28  C.  C.  A.  99, 
49  U.  S.  App.  700,  83  Fed.  020;  State  ex 
rel.  Dumer  v.  Hu^n,  110  Wis.  189,  62  L. 
R.A.  700.  86  N.  W.  .1046;  Hawarden  v. 
Youghiogheny  &  L.  Coal  Co.  Ill  Vfia.  545, 
66  L.R.A.  828,  87  N.  W.  472;  Mattison  t. 
Lake  Shore  &  M.  S.  R.  Co.  2  Ohio  N.  P.  276; 
Aikens  t.  Wisconsin,  195  U.  8.  205,  49  L. 
•d.  159,  25  Sup.  Ct.  Rep.  3;  Gregory  t. 
Brunswick,  6  Mann.  &  Q.  205;  Clifford  t. 
Brandon,  2  Campb.  358;  Garret  v.  Taylor, 
Oro.  Jac.  667. 

Hie  injured  party  is  entitled  to  an  in- 
junction to  restrain  a  combination  or  union 
from  enticing  away  his  employees  by  brib- 
ery, money  inducements,  offers  of  free 
transportation,  assaults,  and  picketing. 

Flaccus  T.  Smith,  199  Pa.  128,  64  L.R.A. 
640,  86  Am.  St.  Rep.  779,  48  Atl.  894;  A.  R. 
Barnes  &  Co.  ▼.  Typographical  Union  No. 
16,  Sup.  Ct.  of  Cook  County,  III.;  Butter- 
ick  Pub.  Co.  V.  New  York  Typographical 
Union  No.  6,  N.  Y.  Times,  Feb.  2,  1906; 
Enudsen  v.  Benn,  123  Fed.  637;  I.  &  E. 
Greenwald  Oo.  v.  Iron  Moulders'  Union,  Sup. 
Ct.  of  Cincinnati;  Frank  ▼.  Herold,  63  N.  J. 
Bq.  443,  52  Atl.  152;  Jersey  City  Printing 
Co.  T.  Cassidy,  63  N.  J.  Eq.  759,  53  Atl. 
SSOl 

Messrs.  L.  0.  Wendenburg  and  John  A. 
Lamb,  for  appellees: 

Injunction  will  not  be  granted  where  in- 
mUreaey  is  not  shown,  and  the  means  used 
are  those  of  persuasion,  argument,  and 
peaceable  attempts  to  have  nonunion  men 
become  members  of  the  union. 

United  States  v.  Kane,  9  Sawy.  614,  23 
Fed.  748;  Otis  Steel  Co.  v.  Local  Union  No. 
218,  110  Fed.  698;  Murdock  r.  Walker,  162 
6LJl-A.(NJS.) 


Pa.  595,  34  Am.  St.  Rep.  678,  25  AtL  492; 
Hamilton-Brown  Shoo  Co.  v.  Saxey,  131  Mo. 
212,  52  Am.  St.  Rep.  622,  32  S.  W.  1106; 
Gray  t.  Building  Trades  Council,  91  Minn. 
171,  63  LJt.A.  753,  103  Jan.  St.  Rep.  477, 
97  N.  W.  663,  1118;  Consolidated  Steel  ft 
Wire  Co.  v.  Murray,  80  Fed.  811;  Union  P.  R. 
Co.  v.  Ruef,  120  Fed.  114;  National  Protec- 
tive Asso.  V.  Ciimming,  170  N.  Y.  315,  68 
LJt.A.  135,  88  Am.  St.  Rep.  648,  63  N.  B. 
369;  Davis  t.  United  Portable  Hoisting  En- 
gineers, 28  App.  Div.  396,  51  N.  Y.  Supp. 
180;  Erdman  v.  Mitchell,  207  Pa.  79,  63  L. 
R.  A.  634,  99  Am.  St.  Rep.  783,  56  Atl.  327; 
Plant  V.  Woods,  176  Mass.  603,  61  L.R.A. 
830,  79  Am.  St.  Rep.  330,  57  N.  E.  1011; 
Johnston  Harvester  Co.  v.  Meinhardt,  60 
How.  Pr.  168;  Arthur  v.  Oakes,  25  LJI.A. 
414,  4  Inters.  Com.  Rep.  744,  11  C.  C.  A. 
209,  24  U.  S.  App.  239,  63  Fed.  310;  Eddy, 
Combinations,  §  1031;  18  Am.  ft  Eng.  Ene. 
Law,  2d  ed.  p.  87. 

Cardwell,  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  arises  out  of  a  litigation  be- 
tween the  appellants,  complainants  below, 
membea-s  of  the  unincorporated  association 
known  aa  the  Richmond  Typothetse,  which 
is  a  branch  of  the  United  Typothetse  of 
America,  the  membership  of  which  are  en- 
gaged in  the  business  of  printing,  etc,  and 
the  appellees,  members  of  the  Richmond 
Typographical  Union  No.  90,  a  branch  of 
the  International  Typographical  Union,  also 
an  unincorporated  association,  composed  of 
a  large  majority  of  the  employees  of  the 
employing  printers,  etc.,  of  the  United 
States. 

The  main  object  of  the  first-named  asso- 
ciation is  to  protect  and  advance  the  inter- 
ests of  its  members  by  uniting  their 
strengtii  to  prevent  a  reduction  in  the  num- 
ber of  hours  requisite  to  constitute  a  day's 
work,  or  an  increase,  against  their  own  will, 
of  the  wages  received  by  ttieir  employees, 
and  especially  to  prevent  the  inauguration 
of  what  is  commonly  known  as  the  "eight- 
hour  day;"  while  that  of  the  second-named 
association,  so  far  aa  its  objects  and  aims 
bear  upon  this  controversy,  is  to  compel  the 
employers  of  journeymen,  compositors,  or 
practical  printers  to  employ  none  but  mem- 
bers of  the  International  Typographical 
Union,  and  to  agree  that  ei^t  hours  a  day, 
instead  of  nine,  with  the  same  scale  of 
wages,  shall  constitute  a  day's  work. 

The  International  Typographical  Union 
has  been  for  eight  years  or  more  insisting 
that  the  hours  of  labor  should  be  reduced 
from  nine  to  eight  hours  a  day,  while  the 
United  Typothetse  has  insisted  that  nine 
hours  should  continue  to  constit'tttoL  a^t** 
I  work.  Digilized  by  VjOUyit: 
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In  September,  1905,  th<i  Typothetse  finally 
refused  to  grant  the  e&gbt-hour  day,  and 
thereupon  the  Typographical  Union  instruct- 
ed the  local  unions  in  tihe  different  cities 
of  the  United  States  (among  them  the  city 
of  Richmond)  to  declare  a  "strike"  where 
the  eight-hour  day  was  refused;  and  the 
appellants,  members  of  the  Richmond  Ty- 
pothetce,  the  owners  and  operators  of  print- 
ing establisments  in  the  city  of  Richmond, 
still  refusing  to  grant  the  eight-hour  day. 
Typographical  Union  ^lo.  90  and  employees 
of  appellants,  on  September  11,  1905,  went 
out  on  a  "strike."  After  the  strike  took 
place  the  appellants,  whose  business  was 
thrown  into  great  confusion  thereby,  under- 
took to  supply  the  places  of  their  former 
employees  who  had  joined  the  "strike"  with 
other  and  nonunion  printers,  and  on  October 
21,  1905,  their  bill  was  filed  in  this  cause 
against  appellees,  charging  them  with  cer- 
tain acts  of  interference  with  the  business 
of  appellants  and  their  present  employees 
to  the  great  injury  of  appellants;  that 
through  the  officers  and  members  of  appel- 
lees' union,  they  have  in  every  way  sought 
to  annoy,  hound,  interfere  with,  entice 
away,  purchase,  and  bribe  appellants'  pres- 
ent employees,  so  as  to  get  these  employees 
to  leave  appellants'  employment;  that  at 
the  time  appellees  made  these  effort*  they 
well  knew  that  said  employees  were  in  the 
service  of  appellants;  that  a[^ellees,  with 
intent  to  cripple  and  destroy  the  business 
of  appellants,  have  illegally  conspired  and 
combined  to  prevent  appellants  fnnn  filling 
the  places  of  the  strikers  with  other  em- 
ployees; that  appellees  have  laid  in  wait 
for  appellants'  present  employees  for  the 
purpose  of  enticing  them  to  leave  the  serv- 
ice of  appellants;  that  appellees  have  pick- 
eted the  business  places  of  appellants,  and 
followed  their  new  employees  to  their 
homes  and  boarding  houses,  and  there  ac- 
costed them  in  the  effort  to  entice  them 
away  from  appellants'  employ;  that  appel- 
lees have  offered  bribes,  free  transportation, 
and  strike  benefits  to  these  employees  to 
induce  them  to  leave  appellants'  employ- 
ment, and  have  threatened  said  employees 
that,  unless  they  did  leave  their  employ- 
ment, they  would  incur  the  ill-will  of  all 
organized  labor,  and  friends  of  labor.  It  is 
further  charged  that  one  certain  employee 
(Wilde)  has  to  be  protected  against  the 
strikers  by  an  armed  eScort,  and  even  then 
cannot  escape  their  threats  and  abuse ;  that 
the  keepers  of  the  boarding  houses  where 
some  of  the  employees  lodge  have  made 
complaint  that  members  of  the  appellees' 
union  come  to  their  houses  at  all  hours,  and 
create  a  nuisance  thereby,  and  that  several 
of  the  employees  of  appellants,  aa  the  re- 
5L.R^.(N.S.) 


suit  of  these  efforts  on  the  part  of  appellees, 
have  been  enticed  away,  etc. 

A  preliminary  injunction  was  awarded  in 
accordance  with  the  prayer  of  the  bill,  re- 
straining appellees  from,  in  any  manner,  in- 
terfering with  the  business  of  appellants,  or 
any  of  them,  or  their  agents  or  employees, 
in  the  operation  of  the  business  conducted 
by  appellants,  "until  the  said  court  ^ould 
make  other  orders  to  the  contrary;"  and  on 
November  23,  1905,  pursuant  to  notice,  a 
motion  was  made  before  the  learned  judge 
below  to  dissolve  the  said  injunction  as  im- 
providently  awarded,  which  motion  waa 
heard  upon  the  verified  bill  of  complaint  and 
a  number  of  affidavits  taken  and  read  in 
support  thereof,  the  verified  answer  of  ap- 
pellees to  said  bill,  and  a  number  of  affida- 
vits read  in  support  thereof,  whereupon  the 
decree  from  which  this  case  comes  before 
us  for  review  was  made,  wholly  dissolving 
the  injunction,  but  "without  prejudice  to 
such  decree  as  it  may  appear  that  the  plaia- 
tiffs  are  entitled  to  upon  a  final  hearing  of 
this  cause;"  the  judge  presiding  being  of 
opinion  that  the  evidence  before  him  was 
not  sufficient  to  show  that  appellees  had 
"in  any  way  molested  or  annoyed  the  com- 
plainants so  as  to  entitle  the  latter  to  the 
injunction  of  October  21,  1905." 

It  seems  to  be  conceded,  in  accordance 
with  a  long  line  of  decisions,  that,  if  the 
allegations  of  the  bill  in  this  case  are  sus- 
tained by  the  proof,  it  is  a  case  for  equity 
jurisdiction,  and  the  remedy  i*  by  injunc- 
tion, since  appellants'  remedy  at  law  would 
be  inadequate.  Beck  v.  Railway  Teamsters' 
Protective  Union,  118  Mich.  497,  42  L.R.A. 
407,  74  Am.  St.  Rep.  421,  77  N.  W.  13,  and 
authorities  cited;  Miller  v.  Wills,  95  Va. 
337,  28  S.  E.  337. 

The  language  of  the  demand  made  by  ap- 
pellees upon  appellants  in  their  written  no- 
tice of  September  11,  1905,  is  as  follows: 
"In  accordance  with  the  well-known  policy 
of  the  I.  T.  U.  to  put  into  operation  an 
eight-hour  day  in  all  printing  offices  employ- 
ing union  men  <«  January  1,  1906,  Rich- 
mond Typographical  Union  No.  90  announces 
to  you  their  intention  to  work  on  and  after 
that  date  only  eight  hours  per  day.  They 
respectfully  ask  that  you  indicate  in  writ- 
ing by  4  o'clock  this  afternoon  whether  you 
will  agree  to  continue  to  employ  union 
members  in  your  office  after  the  date  named, 
under  the  conditions  stated.    ..." 

The  purport  of  that  demand  was  that,  un- 
less appellants  accepted  the  conditions  and 
terms  stated  therein,  members  of  the  In- 
ternational Typographical  Union  would  dis- 
continue their  employment  with  appellant*. 
This  was  unquestionably  the  privilege  of  ap- 
pellees as  of  every  employee,  except  as  A* 
may  be  bound  by  contract,  to  abandon  the 
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service  of  hja  employer;  but  to  what  extent 
the  employee  may  go  beyond  quitting  bis 
employment  to  compel  the  employer  to  ac- 
cept terms  of  his  employment  which  the  em- 
ployer is  unwilling  to  concede  is  the  ques- 
tion to  be  determined  in  all  controversies 
of  the  character  of  the  one  now  before  us. 

We  could  not,  in  an  opinion  within  rea- 
sonable length,  undertake  to  review  all  the 
numerous  authorities  to  which  we  have  been 
cited  as  bearing  upon  the  questions  present- 
ed. 

It  is  now  well  settled  by  the  decisions  of 
the  courts  of  the  United  States  and  of  the 
highest  courts  of  a  majority  of  the  states 
in  the  Union  that  labor  may  organize,  as 
capital  does,  for  its  own  protection,  and  to 
further  the  interests  of  the  laboring  class. 
They  may  "strike"  and  persuade  and  in- 
duce others  to  join  them;  but,  when  they 
resort  to  unlawful  means  to  cause  injury  to 
others  to  whom  they  have  no  relation,  con- 
tractual or  otherwise,  the  limit  permitted  by 
law  is  passed,  and  they  may  be  restrajned. 
Gray  v.  Building  Trades  Council,  91  Minn. 
171,  «3  L.R.A.  753,  103  Am.  St.  Rep.  477, 
97  K.  W.  663,  1118,  and  cases  there  cited; 
Murdock  v.  Walker,  162  Pa.  695,  34  Am. 
St.  Rep.  678,  2S  Atl.  492;  Otis  Steel  Co.  v. 
Local  Union  No.  218,  110  Fed.  700;  C«msoU- 
dated  Steel  &  Wire  Co.  v.  Murray,  80  Fed. 
811;  Union  P.  R.  Co.  v.  Ruef,  120  Fed.  102; 
AUis  Chalmers  Co.  v.  Reliable  Lodge,  111 
Fed.  264;  Beck  v.  Railway  Teamsters'  Pro- 
tective Union,  supra;  Plant  t.  Woods,  176 
Mass.  492,  61  L.R.A.  339,  79  Am.  St.  Rep. 
330,  67  N.  E.  1011;  2  Eddy,  Combinations, 
§§  1031,  1035;  Beach,  Monopolies  tt,  Indus- 
trial Trusts,  §§  98,  100,  102;  1  Tiedeman, 
State  &  Federal  Control  of  Persons  &  Prop- 
erty, §  114. 

In  many  of  the  states  of  the  Union  there 
are  statutes  which  provide  for  the  incor- 
poration of  trades  unions  and  other  labor 
organizations,  and  in  all  of  them  one  of  the 
permissible  object*  of  incorporation  is  de- 
clared to  be  the  securement  of  better  terms 
of  employment;  while  at  common  law,  as 
interpreted  by  the  English  decisions  and  a 
few  of  the  earliest  decisions  of  the  oourts 
in  this  country,  labor  combinations  formed 
foi  the  purpose  of  controlling  the  rate  of 
wages  were  regarded  as  a  criminal  con- 
spiracy. But  these  early  decisions  of  the 
courts  of  this  country  were  soon  departed 
from  by  other  cases,  notably  in  Massachu- 
setts, New  York,  and  Pennsylvania,  which 
placed  labor  combinations  upon  a  plane  of 
legal  equality  with  capitalistic  combinations, 
by  holding  that  it  was  not  a  criminal  con- 
spiracy for  workmen  to  combine  for  the  pur- 
^se  of  enhancing  the  rate  of  wages,  or  for 
improving,  in  any  other  way,  their  relations 
.with  employer*. 
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In  Carew  v.  Rutherford,  106  Mas*.  1,  8 
Am.  Rep.  287,  the  court  said:  "Every  man 
has  a  right  to  determine  what  branch  of 
business  he  will  pursue  and  to  make  his  own 
contracts  with  whom  he  pleases  and  on  the 
best  terms  he  can.  He  may  change  from  one 
occupation  to  another,  and  pursue  as  mauy 
different  occupations  as  he  pleases,  and 
competition  in  business  is  lawful.  He  may 
refuse  to  deal  with  any  man  or  class  of 
men;  and  it  is  no  crime  for  any  number  of 
persons,  without  an  unlawful  object  in  view, 
to  associate  themselves  together  and  agree 
tihat  ttiey  will  not  work  or  deal  with  certain 
men  or  classes  of  men,  or  work  under  a  cer- 
tain price  or  without  certain  conditions. 
.  .  .  Freedom  is  the  policy  of  this  coun- 
try." 

It  is  lawful  for  workmen  to  combine  to 
control  the  terms  of  their  own  hiring,  and 
such  a  combination  is  easily  distinguishable 
from  one  in  which  the  purpose  is  to  control 
the  business  of  the  employer  in  other  mat- 
ters, not  affecting  the  terms  of  their  own 
hiring;  as,  for  example,  the  prevention  o( 
the  employment  of  nonunion  men.  Master 
Stevedores'  Asso.  v.  Walsh,  2  Daly,  1. 

In  Gray  v.  Building  Trades  Council,  tupra, 
the  opinion  says:  "The  authorities,  as  al- 
ready noted,  very  generally  hold  that  • 
strike  is  not  unlawful;  that  members  of  la- 
bor unions  may  singly  or  in  a  body  quit  the 
service  of  their  employer,  and,  for  the  pur- 
pose of  strengthening  their  association,  may 
persuade  and  induce  others  in  the  same  oc- 
cupation to  join  their  union,  and,  as  a 
means  to  that  end,  refuse  to  allow  their 
members  to  work  in  places  where  nonunion 
labor  is  employed." 

In  18  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
87,  it  is  stated  to  be  the  law,  citing  a  num- 
ber of  decided  cases,  that  "it  is  not  unlawful 
for  strikers,  by  persuasion,  to  cause  em- 
ployees to  leave  the  service  of  their  em- 
ployer, or  to  dissuade  other  workmen  from 
seeli^ing  employment  from  him." 

But,  on  <^e  other  hand,  it  is  fully  as  well 
settled  that,  while  "strikers"  have  the  right 
to  argue  or  discuss  with  new  employees 
w1>o  have  taken  their  places  the  question 
whether  they  should  work  for  the  employer, 
and  the  right  to  persuade  new  employees 
not  to  do  so  if  they  can,  in  presenting  the 
matter  they  have  no  right  to  use  force  or 
violence,  nor  to  terrorize  or  intimidate  the 
new  employees.  Union  P.  R.  Co.  v.  Ruef, 
and  other  authorities,  svpra. 

In  Eddy  on  Combinations,  S  1031,  the  au- 
thor says:  "Where  there  is  no  sufficient  evi- 
dence of  violence,  force,  intimidation,  or 
coercion,  and  the  facts  simply  show  that  the 
parties  complained  of  are  persuading  work- 
men s^ill  employed  to  quit  their  employ- 
ment, and  others  about  to  accept  employ- 
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ment  not  to  do  so,  and  that  the  persuasion 
Lonsisted  of  arguments,  personal  appeals, 
and  inducements  by  way  of  payment  of 
traveling  expenses  to  other  localities,  an  in- 
junction will  not  be  granted." 

To  the  same  effect  are  United  States  v. 
Kane,  «  Sawy.  614,  23  Fed.  748;  Marx  & 
H.  Jeans  Clothing  Co.  t.  Watson,  168  Mo. 
133,  66  L.RA..  951,  90  Am.  St.  Rep.  440,  67 
S.  W.  391;  Otis  Steel  Co.  v.  Local  Union 
No.  218,  supra;  Hamilton-Brown  Shoe  Co. 
V.  Saxey,  131  Mo.  212,  S2  Am.  St.  Rep.  622, 
32  8.  W.  1106;  Vegela;hn  v.  Guntner,  167 
Mass.  92,  35  L.R.A.  722,  67  Am.  St.  Rep. 
443,  44  N.  E.  1077. 

In  the  last-cited  case  a  preliminary  in- 
junction was  granted  prohibiting  the  onion 
from  "interfering  with  the  plaintiff's  busi- 
ness by  patrolling  the  sidewalk  or  street  in 
front  or  in  the  vicinity  of  the  premises 
occupied  by  him,  for  the  purpose  of  prevent- 
ing any  person  or  persons,  who  now  are^  or 
may  hereafter  be,  in  his  employment,  or 
desirous  of  entering  the  same,  from  enter- 
ing it,  or  continuing  in  it;"  and  upon  a 
hearing  of  the  cause  upon  the  bill  and  an- 
swer before  a  single  judge  of  the  supreme 
eourt  of  Massachusetts,  according  to  the 
practice  of  that  courts  tiie  judge  (Holmes) 
ruled'  thai  the  employment  of  "persuasion 
and  tiocial  pressure"  to  induce  employees 
to  leave  the  service  of  their  employer  was 
was  not  unlawful;  but  upon  a  hoafing  of 
the  cause  by  a  full  court  a  majority  of  the 
judges  were  of  opinion  that  the  injunction 
should  be  in  the  form  it  was  originally  is- 
sued. The.  facts  of  that  case,  however,  were 
very  different  from  the  facts  of  the  case  we 
have  in  hand. 

"Picketing"  is  one  of  the  methods  usually 
adopted  by  "strikers"  in  furthering  their 
purposes,  and  here,  as  in  the  matter  of 
argument  and  persuasion,  they  have  a  right 
to  pursue  that  method  so  long  as  its  use 
does  not  become  unlawful. 

In  I  Eddy  on  Combinations,  p.  437,  the 
author  says:  "It  is  unlawful  for  workmen 
to  collect  in  crowds  about  the  establishment. 
of  an  employer  whose  employ  they  have 
quit;  and  it  is  unlawful  for  them  to  follow 
workmen,  who  have  taken  their  places,  to 
their  bomes,  and  interfere  with  them  in 
passing  along  the  public  streets,  for  the  pur- 
pose of  intimidating  or  coeroing  them  into 
quitting  their  employment."  And,  again,  at 
page  439,  says:  "Pickets  may  be  established 
about  factories  and  places  where  nonunion 
men  are  employed,  providing  the  number  of 
pickets  is  not  so  great  as  to  overawe  or  in- 
tinudate  the  nonunion  workmen,  or  in  any 
manner  obstruct  the  street  or  sidewalk,  and 
providing  the  so-called  'pickets'  confine 
themselves  to  the  use  of  persuasion  or  argu- 
ment with  the  nonunion  employees;  but,  if 
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the  watching  or  picketing  is  carried  to  •■ 
extent  which  •  causes  intimidation  or 
amounts  to  coercion,  compulsion,  or  moles- 
tation in  any  form  of  either  the  nonunion 
workmen  or  their  employers,  it  is  unlaw- 
ful, and  the  combination  making  use  of 
such  unlawful  means  is  a  conspiracy."  See 
also  Beach  on  Monopolies  &  Industrial 
Trusts,  p.  327. 

The  decided  cases  uniformly  take  the 
same  view  as  to  the  law  stated  by  the 
learned  authors  to  which  we  have  just  re- 
ferred. 

A  combination  lawful  vrithin  itself  may 
become  a  conspiracy  when  the  purpose  in 
view  is  to  ruin  or  damage  the  business  of 
another,  because  of  his  refusal  to  do  some 
act  against  his  will  or  judgment;  and  ac- 
cordingly it  was  held  in  the  well-considered 
case  of  Dorem-us  v.  Hennessy,  176  III.  608. 
43  L.R.A.  797,  802,  68  Am.  St.  Rep.  203,  52 
N.  E.  924,  64  N.  E.  624,  that  aU  parties  to  a 
conspiracy  to  ruin  t^e  business  of  another 
because  of  his  refusal  to  do  some  act 
against  his  will  or  judgment  are  liable  for 
aU  overt  acts  illegally  done  in  pursuance  of 
such  oonspira<7  and  for  the  consequent  loss, 
whether  they  were  active  participants  or 
not. 

In  that  case,  as  in  the  cases  we  have  cited 
above,  it  was  held  that,  while  the  members 
of  the  labor  union  have  the  right  to  induce 
others,  by  persuasion  and  argument,  to  be- 
come members  of  their  union,  they  have  no 
right  to  insist  that  another  person  unite 
with  them  or  fix  his  scale  of  prices  as  that 
of  the  union,  and  make  his  refusal  a  pretext 
to  break  up  his  business  by  inducing  his 
customers  to  break  their  contracts  and  stop 
dealing  with  him.  In  the  opinion  it  is  said: 
"No  persons,  individually,  or  by  combina- 
tion, tiave  the  right  to  directly  or  indirectly 
interfere  with  or  disturb  another  in  his  law- 
ful business  or  occupation,  or  to  threaten 
to  do  so  for  the  sake  of  compelling  him  to 
do  some  act  which,  in  his  judgment,  his  own 
interest  does  not  require.  .  .  .  Every 
man  has  a  right,  under  the  law,  as  between 
himself  and  others,  to  full  freedom  in  dis- 
posing of  his  own  labor  or  capital,  accord- 
ing to  his  own  will;  and  anyone  who  in- 
vades that  right  without  lawful  cause  or 
justification  conunits  a  legal  wrong,  and,  if 
followed  by  an  injury  caused  in  conse- 
quence thereof,  the  one  whose  right  is  thus 
invaded  has  a  legal  groimd  of  action  for 
such  wrong.  .  .  .  Competition  in  trade, 
business,  or  occupation,  though  resulting  in 
loss,  will  not  be  restricted  or  discouraged 
whether  concerning  property  or  personal 
service.  Lawful  competition  that  may  in- 
jure the  business  of  another,  even  though' 
successfully  directed  to  driving  that  other 
out   of    business,   is   not    actionable.    Nor 
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would  competition  of  one  set  of  men  against 
another  set  carried  on  for  the  purpose  of 
gain,  even  to  the  extent  of  intending  to 
drive  from  business  that  other  set  and  actu- 
ally accomplishing  that  result,  be  actionable 
unless  there  was  actual  malice.  Malice  as 
here  used  does  not  merely  mean  an  intent 
to  barm,  but  means  an  intent  to  do  a  wrong- 
ful harm  and  injury.  An  intent  to  do 
a  -wrongful  harm  and  injury  is  unlawful, 
and,  if  a  wrongful  act  is  done  to  the  detri- 
ment of  tbe  right  of  another,  it  is  mali- 
dons;  and  an  act  maliciously  done  with  the 
intent  and  purpose  of  injuring  another  is 
not  lawful  competition." 

See  also  Miller  t.  Black  Rock  Springs  Im- 
prov.  Co.  99  Va.  747,  86  Am.  St.  Rep.  924, 
40  S.  E.  27,  where  it  is  held  that  the  owner 
of  percolating  water  can  appropriate  the 
same  to  his  own  use  when  the  appropriation 
is  not  done  from  a  malicious  motive. 

In  the  case  at  bar,  while  appellees  in  their 
answer  practically  deny  all  the  material  al- 
legations of  the  bill,  they  admit  that  by 
argument  and  persuasion  only  they  have 
attempted  to  get  certain  of  appellants'  em- 
ployees to  become  members  of  their  union, 
but  insist  that  they  have  not  resorted  to 
unlawful  methods  or  to  violence  or  intimi- 
dation of  such  employees.  Now  when  they 
attempted  to  get  certain  of  appellants'  em- 
ployees to  become  members  of  their  union, 
they  well  understood  that  when  such  em- 
ployees became  members  of  that  union  they 
necessarily  would  discontinue  their  employ- 
ment with  appellants,  and  they  also  well 
understood  that  the  law  forbade  them  to 
carry  persuasion  and  entreaty  to  the  ex- 
tent of  intimidating  appellants'  employees 
into  becoming  members  of  appellees'  union; 
so  that  the  question  here  to  be  determined 
is,  whether  the  means  used  by  appellees 
since  quitting  their  employment  with  the 
appellants  to  induce  the  new  employees  who 
have  taken  their  places  to  quit  their  em- 
ployment also,  and  others  to  refuse  to  take 
employment  with  appellants,  were  unlawful. 
If  the  allegation  of  appellants'  bill  are  sus- 
tained by  the  proof,  appellees  have  unques- 
tionably molested  and  annoyed  appellants 
in  the  conduct  of  their  business,  so  as  to 
entitle  the  latter  to  the  injunction  restrain- 
ing them  from  further  use  of  the  means 
employed. 

Says  Beach  in  his  work  on  Monopolies  and 
Industrial  Trusts,  at  page  327 :  "It  may  be 
impossible  to  lay  down  a  general  rule  as  to 
what  surrounding  circumstances  will  char- 
acterize persuasion  and  entreaty  as  intimi- 
dation. Each  case  must  probably  depend 
upon  its  own  surroundings.  But  where  the 
evidence  presents  such  a  case  as  to  convince 
tlie  court  that  the  employees  are  being  in- 
duced to  leave  the  employer  by  operating 
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upon  their  fears  rather  than  upon  their 
judgments,  or  their  sympathy,  the  court 
will  be  quick  to  lend  its  strong  arm  to  his 
protection.  Rights  guaranteed  by  law  will 
be  enforced  by  the  courts,  whether  invoked 
by  employer  or  employee." 

The  gravamen  of  the  complaint  made  by 
appellants  is  that,  by  bribery,  intimidation, 
and  corercion  of  their  employees  by  appel- 
lees, they  are  being  molested,  annoyed,  and 
irreparably  damaged  in  their  business. 
They  claim  that  the  bribery  charged  consists 
of  the  payment  of  weekly  benefits  and  trans- 
portation to  their  new  employees  by  appel- 
lees' union,  and  tbe  payment  directly  to  one 
William  Wilde,  an  employee  of  one  of  the 
appellants,  the  sum  of  $140,  to  leave  not 
only  his  employment,  but  the  city  of  Rich- 
mond. I 

Bribery  is  not  only  unlawful,  but  crimi- 
nal ;  and,  when  resorted  to  with  a  malicious 
purpose  to  injure  a  third  party  in  his  busi- 
ness, property,  or  personal  liberty,  it  would 
unquestionably  afford  ground  for  equitable 
interposition  by  injunction,  if  practised  in 
such  a  manner  and  to  such  extent  that  the 
party  injured,  or  intended  to  be  injured, 
could  not  obtain  an  adequate  remedy  at  law 
for  his  injuries;  but  we  have  not  been  cited 
to  any  case,  nor  have  we  been  able  to  find 
a  case,  which  holds  that  the  payment  of 
weekly  benefits,  or  transportation,  etc.,  to 
members  of  a  labor  union  is  per  «e  bribery. 
It  is  tbe  rule  of  such  unions  to  pay  weekly 
benefits,  transportation,  etc,  to  its  mem- 
bers; and  that,  when  a  person  becomes  a 
member  of  the  union,  he  also  becomes  en- 
titled to  tliese  benefits.  It  seems  to  have 
been  the  rule  of  the  union,  as  old  as  tbe 
union  itself,  and  was  therefore  not  put  in 
force  because  of  this  strike.  It  is,  of  course, 
one  of  the  inducements  held  out  to  nonmem- 
bers  to  become  members  of  the  union,  and  is 
doubtless  used  as  one  of  the  arguments  to 
induce  persons  to  join  the  union,  and  it  is 
the  rule  governing  like  associations,  such  as 
secret  orders,  l>enefioial  societies,  etc.;  and 
we  have  seen  it  nowhere  questioned  that  such 
union  or  society  have  the  right  to  make  and 
carry  out  such  a  rule  in  the  government  and 
control  of  their  union  or  society.  When  one 
becomes  a  member  of  such  a  union  he  be- 
comes entitled  to  the  benefits  given  by  the 
union,  and,  if  he  receives  any  of  them,  the 
giving  or  taking  of  such  benefits  clearly 
could  not  be  characterized  as  bribery. 

But  appellants  contend  that  appellees  paid 
to  one  William  Wilde  the  sum  of  $140  as  a 
bribe,  with  the  malicious  intent  to  annoy, 
molest,  and  injure  one  of  appellants  in  whose 
employ  Wilde  then  was,  the  bribe  being 
paid  as  an  inducement  to  quit  his  employ- 
ment and  leave  the  city  of  Richmond.  To 
sustain  tliis  charge  four  affidavits  nuMle  by 


798 


VIRGINIA  SUPREME  CX)URT  OF  APPEALS. 


Wilde  were  offered  by  appellants.  These 
affidavits  are  not  only  contnuMcted  cuid  dis- 
credited' by  a  number  of  other  afSdavits 
read  on  behalf  of  appellees,  but  they  con- 
tradict and  discredit  themselves.  In  Nos.  1 
and  2  he  makes  various  charges  against 
members  of  the  union,  the  sum  and  sub- 
stance of  which  is  that  certain  members  of 
the  union  approached  him,  offering  to  pay 
him  a  money  consideration  to  quit  his  em- 
ployment and  leave  the  city  of  Richmond, 
and  that  after  much  discussion  he  did  re- 
ceive from  the  union  the  sum  of  $140,  and 
agreed  to  leave  the  city  of  Richmond;  while 
in  his  affidavit  No.  3  he  swears  that  on  the 
14th  of  October,  1905,  he  made  a  certain 
proposition  to  certain  gentlemen  of  the  city 
of  Richmond,  members  of  the  luion,  that,  if 
they  would  advance  Um  a  certain  sum  of 
money,  he  would  leave  the  city,  as  it  was 
not  his  intention  to  remain  in  the  city  and 
he  did  not  have  t^e  requisite  funds  to  get 
away.  He  further  says  in  that  affidavit:  "I 
made  the  first  advancement  to  said  gentle- 
men without  any  solicitation  on  their  part." 
His  affidavit  Ko.  4  is  of  little  or  no  im- 
portance, since  it  merely  states  that  he  be- 
came uneasy  and  frightened  by  reason  of 
what  he  had  seen  in  the  Richmond  news- 
papers touching  the  receipt  by  him  of  the 
$140  from  the  union,  whicb  he  had  not  re- 
turned, and  he  visited  the  office  of  one  of 
the  attorneys  for  appellees,  where  the  mat- 
ter was  discussed,  the  result  of  which  was 
that  he  determined  to  leave  the  city.  In 
his  affidavit  No.  2  he  deliberately  states 
that  he  and  one  of  appellants  entered 
into  an  agreement  that  he  was  to  get  as 
much  money  out  of  appellees'  union  as  he 
could  in  order  to  get  clear  and  positive 
proof  of  the  illegal  meens  used  by  the  union 
to  cany  on  their  business,  and  that  for 
that  reason  he  consented  to  take  the  $140 
and  sign  a  paper  to  leave  Richmond.  This 
plan  of  Wilde  to  obtain  money  from  the 
union  is  shown  to  have  been  known  to  one 
or  more  of  appellants,  and  under  these  cir- 
cumstances, and  considering  the  conflicting 
and  contradictory  features  of  the  affidavits 
he  has  made  and  the  admissions  of  bad 
faith  he  also  makes,  we  take  the  view,  as 
did  the  learned  judge  below,  that  bis  state- 
ments are  entitled  to  little  or  no  consider- 
ation in  the  determination  of  this  contro- 
versy. 

It  would  be  impossible  for  us  to  review 
in  detail  the  other  affidavits  in  the  case, 
numbering  70  or  more.  Suffice  it  to  say 
with  reference  to  the  charge  of  picketing, 
that  the  most  that  has  been  shown  by  the 
affidavits  is  that  by  the  patrols  or  pickets  of 
appellees'  union  seen  near  the  printing  es- 
tablishments of  appellants,  some  of  ap- 
peilnnts  had  reason  to  become  vexed;  but 
SL.R.A.(N.8.) 


it  cannot  be  said  that  the  membeia  of  tb« 
union  have,  by  their  numbers  or  by  any 
threats  or  violence  of  gesture  or  language  a^ 
or  near  appellants'  printing  establishments, 
deterred  any  employee  from  working,  or  any 
person  seeking  employment  with  appellanta 
or  either  of  them.  On  the  contrary,  from 
the  proof,  the  members  of  the  union  and 
their  patrol  or  pickets  appear  to  have  acted 
in  a  quiet  and  orderly  way.  It  is  true  that- 
some  of  the  members  of  the  union  are  shown 
to  have  followed  some  of  appellants'  em- 
ployees to  their  homea  or  boarding  houses 
in  their  efforts  to  induce  them  to  join  the 
union,  which  was,  of  course,  to  result  in 
their  leaving  their  employment;  but  the  eon- 
duct  of  these  members  of  the  onion  does  not 
appear  to  have  been  in  any  way  violent  or 
threatening,  and  they  only  solicited  inter- 
views at  the  homes  or  boarding  houses  of 
these  employees,  which  appear  to  have  been 
usually  granted. 

It  is  true  that  a  personal  difficulty  be- 
tween one  of  the  appellees,  E.  W.  Blakey, 
and  the  William  Wilde,  of  whom  we  ba.v 
spoken,  is  shown  to  have  taken  place  after 
the  "strike;"  but,  when  the  facts  and  cir- 
cumstances out  of  which  the  difficulty  arose 
are  considered,  clearly  neither  the  union  nor 
its  memJbers,  other  than  Blak^  himself, 
were  in  any  way  responsible  for  what  then 
occurred.  It  seems  that  $140  was  paid  by 
Blakey  to  Wilde  for  the  tetter's  transpor- 
tation to  Canada,  to  which  place  he  had 
stated  he  wished  to  go,  and,  not  having  left 
the  city  of  Richmond,  nor  returned  the  mon- 
ey, Blakey  demanded  of  him  the  return  of 
the  money,  but  Wilde  refused  to  return  the 
money,  and  demanded  $150  more;  whereup- 
ey,  Blakey  became  angry  and  abused  Wilde, 
but  did  not  strike  him.  The  abuse  of  Wilde 
was  not  because  he  was  a  nonunion  man, 
nor  because  he  was  in  the  employ  of  one 
of  appellants,  but  because  Blakey  thought 
that  Wilde's  refusal  to  return  the  money, 
under  the  circumstances,  was  the  equivalent 
of  obtaining  money  under  false  pretenses, 
and  in  effect  so  told  him.  For  Blakey's  use 
of  abusive  language  to  Wilde  on  that  occa- 
sion he  was  afterwards  punished  in  the  po- 
lice court  by  a  fine,  and  there  the  matter 
seems  to  have  ended. 

The  evidence,  we  think,  fails  to  make  a 
case  showing  that  appellees  have  in  any  way 
so  molested,  annoyed,  or  damaged  the  appel- 
lants in  the  conduct  of  their  business  as  to 
entitle  Vbem  to  the  extraordinary  relief  by 
injunction.  We  are  of  opinion,  however, 
that,  while  the  injunction  of  October  21, 
1905,  should,  as  tl\p  record  stood,  have  been 
dissolved,  it  was  entirely  proper  to  continue 
the  cause  on  the  docket  with  the  right  to 
appellants  to  move  for  further  injunctions 
pendente  lite,  and  reserving  to   them   the 
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right  Id  Bucb  relief  as  thej  might  show 
themselves  entitled  upon  a  final  hearing. 

This  being  the  effect  of  the  decree  under 
review,  it  will  be  affirmed. 

Keitli,  P.,  absent. 

Rehearing  denied  April  19,  1906. 


WASHIirGTON  SXTPSBME  COUKT. 

IBEDEIIi  8.  STONE  et  al.,  Appts., 

V. 

H.  L.  MOODY  AND  WIFE,  Respts. 

(—Wash.  — ,  84  Pa«.  617.) 

Contract — ignorant  execution— relief. 

1.  Testimony  of  parties  to  a  contract, 
who  are  of  average  intelligence,  that  they  did 
not  know  of  a  provision  in  it,  although  they 
had  an  opportunity  to  examine  it,  may  be 
adopted  by  the  court  where  the  provision 


renders    the    contract   obnoxious   to   every 
sense  of  fairness,  honesty,  and  right,  and 
is  such  as  to  make  its  enforcement  clearly 
uncon  scionable. 
Same — setting  aside. 

2.  Equity  will  not  refuse  to  set  aside 
a  contract  when  it  plainly  appears  that  one 
party  overreached  the  other,  and  gained  an 
unjust  and  undeserved  advantage  which  it 
would  be  inequitable  and  unrighteous  to 
permit  him  to  enforce,  although  the  victim 
owes  his  predicament  largely  to  his  own 
stupidity  and  carelessness. 

(February  86,  1906.) 

APPEIAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  Spokane  County 
in  defendants'  favor  in  an  action  brought  to 
set  aside  a  contract.    Reversed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  T.  P.  Gose  and  C.  C.  Gose,  for  ap- 
pellants: 

Equitable  relief  will  be  granted  when  the 
ignorance  or   misapprehension  of   a  party 


Case  Note.  —  Ignorance  or  carelessness, 
as  affecting  the  right  to  equitable  relief 
from  a  contract  by  which  one  has  been 
overreached: The  following  are  il- 
lustrations of  the  great  number  of  cases 
dealing  with  the  question  suggested  in  the 
title: 

In  Schields  v.  Hickey,  26  Mo.  App.  194, 
it  was  held  that  the  facts  appearing  that 
a  party  is  ignorant;  that  land  was  sold  to 
him  at  an  exorbitant  value;  and  that  the 
bargain  was  an  unconscionable  one, — enti- 
tled him  to  no  relief,  either  legal  or  equita- 
ble, where  there  was  no  proof  of  fraud  on 
the  part  of  the  adverse  party. 

In  Kome  v.  Kome,  30  W.  Va.  1,  8  a  E. 
17,  it  was  held  that  failure  to  comprehend 
fully  the  legal  effect  of  all  the  provisions 
of  a  contract  was  no  ground  for  setting  it 
aside,  when  it  distinctly  appeared  that  there 
was  no  fraud  or  imposition  in  procuring  it* 
execution. 

In  Diman  v.  Providence,  W.  &  B.  R.  Co.  6 
R  I.  130,  it  was  held  that  equity  will  not 
rescind  and  cancel  an  agreement  by  a  party 
whose  negligence  or  carelessness  permitted 
his  hand  to  write  what  his  will  did  not  direct, 
where  the  other  party  aeted  upon  the  agree- 
ment, and  there  was  no  fraud  or  surprise 
to  put  the  applicant  for  relief  off  his  guard. 

In  Johnston  v.  Dunaven,  17  111.  App.  69,  it 
was  lield  that  a  mortgagee  who  examines 
the  mortgage  without  discovering  any  defect, 
and  then  gives  his  check  for  the  amount 
which  the  mortgage  purports  to  secure,  is 
barred  by  his  negligence  from  asking  a  court 
of  equity  to  correct  a  defective  certificate 
of  acknowledgment  to  tne  mortgage. 

In  Pearce  v.  Suggs,  85  Tenn.  724,  4  S.  W. 
626,  it  was  held  that  a  partner  who  signed 
a  contract  to  sell  his  interest,  worth  $30,000, 
for  $20,760,  would  not  be  relieved  from  his 
bargain  in  equity  on  the  ground  of  mistake, 
BO  fraud  apnearing,  and  the  mistake  being 
6L.R.A.(N£.) 


the  result  of  want  of  care  and  diligence  on 
his  part. 

In  Capehart  v.  Mhoon,  58  N.  C.  (6  Jones, 
Eq.)  178,  it  was  held  that  equity  will  not, 
on  the  petition  of  the  maker,  set  aside  his 
promissory  note  executed  in  payment  of 
a  liability  assumed  on  the  supposition  and 
belief  that  he  was  one  of  the  sureties  on  an 
administration  bond,  when  in  fact  he  was 
not,  and  he  could  have  correctly  informed 
himself  by  inspecting  the  records,  but  neg- 
ligently failed  to  do  so. 

In  Perkins  v.  MGavock,  Cooke  (Tenn.) 
415,  it  was  held  that  equity  will  grant  no 
relief  to  a  party  to  a  contract  who  acted 
upon  his  own  judgment,  and  by  common 
observation  could  have  ascertained  all  the 
facts;  there  being  no  misrepresentation  or 
concealment  of  facts  by  the  adverse  party. 

In  Hill  V.  Bush,  19  Ark.  522,  it  was  held 
that  a  purchaser  was  entitled  to  no  relief 
in  equity  from  a  contract  for  a  tract  of 
land,  entered  into  after  he  and  the  vendor 
bad  gone  upon  the  land  and  attempted  to 
locate  the  comers  by  pacing,  which  indi- 
cated that  a  particular  location  was  included 
in  the  tract,  when  in  fact  it  included  only 
a  part  of  it;  there  being  no  fraud  on  the 
part  of  the  vendor. 

In  Brooks  v.  Hamilton,  16  Minn.  26,  Oil. 
10,  it  was  held  that  equity  would  not  toler- 
ate negligence  or  encourage  carelessness, 
and  a  grantee,  therefore,  who  had  not  exer- 
cised diligence  in  ascertaining  the  correct- 
ness of  a  description  in  a  deed  to  the  prop- 
erty on  which  he  resided  at  the  time  of  pur- 
chase, could  not  have  the  same  canceled  and 
set  aside  in  equity;  no  fraud,  or  facts  from 
which  fraud  could  be  inferred,  being  alleged 
in  the  bill. 

In  Wood  T.  Patterson,  4  Md.  <3b.  335,  it 
was  held  that  equity  will  not  interfere  in 
behalf  of  a  party  whose  carelessness   led 
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oonceming  the  legal  effect  of  a  transaction 
in  which  he  engages,  or  concerning  his  own 
legal  rights  which  are  to  be  affected,  is  in- 
duced, procured,  aided,  or  accompanied  by 
inequitable  conduct  of  the  other  party. 

2  Pom.  Eq.  Jur.  |  847;  Sanford  t.  Royal 
Ins.  Co.  11  Wash.  653,  40  Pac.  609;  Averill 
V.  Wood,  78  Mich.  342,  44  N.  W.  381;  Bank 
of  North  America  ▼.  Crandall,  87  Mo.  208; 
Mudsill  Min.  Co.  v.  Watrous,  9  C.  0.  A. 
415,  22  U.  S.  App.  12,  61  Fed.  163;  Hess  t. 
Culver,  77  Mich.  698,  6  L.R-A^  498,  18  Am. 
St.  Rep,  421,  43  N.  W.  994;  Williams  v. 
Hamilton,  104  Iowa,  423,  66  Am.  St.  Rep. 
476,  73  N.  E.  1029;  Schwenk  v.  Naylcr,  102 
N.  Y.  683,  7  N.  E.  788;  1  Story,  Eq.  Jnr. 
ISth  ed.  I  261;  1  Bigelow,  Fr.  625;  Jones  v. 
New  England  Mortg.  Secur.  Co.  38  Wash. 
637,  80  Pac.  796.    . 

Messrs.  W.  H.  Winfiee  and  F.  L.  Taylor, 
for  respondents: 

Plaintiff  is  entitled  to  relief  on  the  ground 
of  mistake  only  upon  clear,  strong,  and  con- 
vincing evidenoe. 

21  Am.  &■  Eng.  Enc.  Law,  2d  ed.  p.  1101; 
Sherman  v.  Sweeny,  29  Wash.  321,  69  Pac. 
1117;  Griffith  v.  Strand,  19  Was*.  686, 64  Pac. 
613;  Walsh  v.  Bushell,  26  Wash.  576,  67 
Pac.  216;  Zilke  v.  Woodley,  36  Wash.  84,  78 
Pae.  290;  Nielsen  v.  North  Eastern  Siberian 
Co.  40  Wash.  194,  82  Pac.  292;  Hulet  v. 
Achey,  39  Wash.  91,  80  Pae.  1106;    Klein- 


Borge  V.  Rohse,  26  Or.  61,  34  Pac  874;  Haw- 
kins V.  Hawkins,  50  Cal.  568;  Russell  ▼. 
Rumsey,  35  III.  362;  Johnston  v.  Dunavan, 
17  m.  App.  59;  Brown  v.  Pagan,  71  Mo. 
563;  Bowers  v.  New  York  L.  Ins.  Co.  68  Fed. 
786;  St.  Anthony  Falls  Water-Power  Co. 
V.  Merriam,  36  Minn.  42,  27  N.  W.  199; 
Sackman  v.  Campbell,  15  Wash.  67,  46  Pac. 
895;  Haggerty  v.  McCanna,  26  N.  J.  Eq. 
48;  Gage  v.  Phillips,  21  Nev.  160,  37  Am. 
St.  Rep.  494,  26  Pac  60. 

A  mistake  caused  by  the  want  of  that 
care  and  diligence  in  the  transaction  which 
should  be  used  by  every  person  of  reason- 
able prudence,  and  the  absence  of  which 
would  be  a  violation  of  legal  duty,  will 
not  be  relieved  from  by  a  court  of  equity. 

Marshall  v.  Westrope,  98  Iowa,  324,  67 
N.  W.  267;  Johnston  v.  Dunavan  and  Haw- 
kins V.  Hawkins,  tupra;  13  Cyc.  Law  & 
Proc.  p.  13;  Williams  v.  Hamilton,  104 
Iowa,  423,  66  Am.  St.  Rep.  600,  73  N.  W. 
1029;  Spitze  v.  Baltimore  &  0.  R.  Co.  75 
Md.  162,  32  Am.  St.  Rep.  378,  23  AtL  307; 
Gnlliher  v.  Chicago,  R.  I.  &  P.  R.  Co.  59 
Iowa,  416,  13  N.  W.  429;  Puller  v.  Madi- 
son Mut.  Ins.  Co.  36  Wis.  699;  Gelpcke  v. 
Blake,  16  Iowa,  387,  83  Am.  Dec  418;  Wal- 
lace V.  Chicago  St.  P.  M.  &  O.  R.  Co.  67 
Iowa,  547,  26  N.  W,  772;  Albrecht  v.  Mil- 
waukee &  S.  R.  Co.  87  Wis.  106,  41  Am.  St. 
Rep.  80,  68  N.  W.  72;    New  York  L.  Ins. 


him  to  enter  into  a  compromise  to  his  dis- 
advantage. 

In  Troll  V.  Sauerbrun,  114  Mo.  App.  323, 
89  S.  W.  364,  it  was  said  that  it  is  not 
every  degree  of  negligence  which  will  pre- 
vent a  court  of  ec^uity  from  granting  relief; 
and  accordingly  it  was  held  that,  where 
complainant  is  not  culpably  careless  in  exe- 
«uting  a  release  of  a  deed  of  trust,  equity 
will  cancel  the  same  if  other  parties  will 
sot  be  prejudiced  thereby. 

In  Cape  Fear  Lumber  Co.  v.  M&theson, 
69  S.  C.  87,  48  S.  E.  Ill,  it  was  held  that 
a  party  who  directs  his  own  bookkeeper  to 
draw  a  contract,  which  he  executes  under 
seal  without  reading,  will  not  be  relieved 
from  performance  where  there  is  no  evi- 
dence of  fraud,  undue  influence,  or  viola- 
tion of  confidence  reposed,  on  the  part  of 
the  other  party. 

In  Story  v.  Gammell,  68  Neb.  709,  94  N. 
W.  982,  it  was  held  that  a  party  who  care- 
lessly or  negligently  signed  a  written  con- 
tract, which,  by  mistaKe  of  the  scrivener, 
failed  to  conform  to  the  oral  agreement 
made  by  the  parties,  may  have  the  written 
contract  reformed  in  equity  if  the  evidence 
elearly  shows  what  the  oral  agreement  was. 

In  Robinson  v.  Glass,  94  Ind.  211,  it  was 
held  that  courts  will  give  no  relief  to  one 
who  can  read,  but  neglects  to  read,  a  con- 
tract which  he  executes;  and  so  if,  being 
unable  to  read,  he  neglects  to  exercise  ordi- 
nary prudence  in  requiring  the  instrument 
to  be  read  to  him,  unless  some  trick  or  arti- 
fiL.R.A.(N.S.) 


fice  is  resorted  to  which  denies  him  an  op- 
portunity of  reading  it  or  having  it  read  to 
him. 

One  is  not  entitled  to  equitable  relief 
from  a  written  contract  which  he  negli- 
gently signs  without  acquainting  himself 
with  its  contents,  if  his  signature  is  pro- 
cured without  fraud.  Berry  v.  Planters' 
Bank,  3  Tenn.  Ch.  69;  Ferrell  v.  Ferrell,  53 
W.  Va.  615,  44  8.  E.  187. 

Equity  will  not  set  aside  a  contract 
merely  because  one  who  could  read  care- 
lessly and  negligently  signed  it  without 
reading  it,  relying  upon  statements  of  the 
other  party  to  it  as  to  its  contents;  no 
special  relation  of  trust  or  confidence  exist- 
ing between  the  parties,  and  there  being  no 
evidence  to  'show  either  fraud  or  mistake- 
Commissioners  of  Funded  Debt  v.  Younger, 
29  CaL  176;  Hawkins  v.  Hawkins,  50  CaL 
658;  Kimmell  ▼.  Skelly,  130  Cal.  655,  62 
Pac  1067. 

In  Kennerty  v.  Etiwan  Phosphate  Go.  21 
S.  C.  226,  S3  Am.  Rep.  669,  it  was  held  that 
a  petition  which  alleged  no  mutual  error, 
fraud,  or  imposition,  but  admitted  the  exe- 
cution of  a  release  under  seal  without  read- 
ing, did  not  state  sufficient  facts  to  consti- 
tute a  cause  of  action  for  reformation. 

The  wife  of  a  mortgagor  cannot  avoid 
the  mortgage,  executed  by  her,  because  it 
covered  her  separate  land,  of  which  fact 
she  was  ignorant,  not  having  read  it  or  aa- 
oertained  its  contents;  it  appearing  that  no 
fraud  was  practised  upon  her,  and  tkat  sh« 
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Co.  T.  McMastor,  30  C  C.  A.  632,  67  U.  S. 
App.  638,  87  Fed.  03;  Upton  t.  Tribilcock, 
01  U.  S.  46,  23  L.  ed.  203. 

Courts  do  not  set  aside  cMitracts  bec&use 
they  may  think  that  the  contract  is  im- 
provident or  not  what  they  would  malce. 

Washington  Cent.  Improv.  Co.  v.  New- 
lands,  11  Wash.  212,  30  Pac  366;  Kome  t. 
Kome,  80  W.  Va.  1,  3  S.  B.  17;  Wiest  v. 
Carman,  3  Del.  Ch.  422;  Stephens  t.  Or- 
man,  10  Fla.  9;  Goodwin  t.  White,  69  Md. 
603;  Green  t.  Thompson,  37  N.  C.  (2  Ired. 
Eq.)  366. 

On  petition  for  rehearing. 

A  litigant  will  not  be  heard  to  dispute 
an  instrument  signed  by  him  where  he  had 
an  opporttmity  to  know  its  contents. 

liarnea  v.  Packwood,  10  Wash.  60,  38  Pac. 
86/5  Church  ol  Christ  v.  Beach,  7  Wash. 
65,  :S3  Pac.  1063;  Washington  Cent.  Improv. 
Co.  V.  Newlands,  11  Wash.  212,  30  Pac.  366; 
Griffith  v.  Strand,  19  Wash.  686,  54  Pac. 
ei3;  Walsh  v.  Bushell,  26  Wash.  676,  67 
Pac  216;  Sherman  T.  Sweeny,  29  Wash.  321, 
69  Pac.  1117 ;  Zilke  t.  Woodley,  36  Wash.  84, 
78  Pac  209;  Nielsen  v.  North  Eastern  Si- 
berian Co.  40  Wash.  194,  82  Pac.  292;  Hu- 
let  V.  Achey,  39  Wash.  91,  80  Pac.  1106. 

Courts  will  not  grant  relief  from  a  mis- 
take of  law. 

Washington  Cent.  Improv.  Co.  v.  New- 
lands;     Church   of  Christ    T.    Beach;    and 


I  Hulet  V.  Achey,— supra/    Haggerty  v.  Mc- 
Canna,  26  N.  J.  Eq.  46. 

Root,  J.,  delivered  the  opinion  of  the 
court: 

Appellants  owned  about  3,840  acres  of 
land  in  Klickitat  county,  upon  which  they 
lived.  Respondent  H.  L.  Moody,  who  up  to 
the  time  in  question  had  been  unknown  to 
the  appellants,  called  upon  them  with  ref- 
erence to  making  a  purchase  of  said  land. 
After  examining  the  land  and  spending  two 
or  three  days  with  them,  a  written  contraeir 
was  entered  into,  wherein  and  whereby 
Moody  agreed  to  pay  appellants  $26,000  for 
the  land,  and  in  lieu  of  interest,  agreed  to 
pay  $600  additional.  The  terms  of  the  pay- 
ment were  as  follows:  $100  cash,  $400  Feb- 
ruary 1004,  $1,000  March  10,  1904,  $600  Feb- 
ruary 1,  1906,  and  $2,600  on  the  let  day  of 
each  and  every  February  thereafter  until 
paid,  with  permission  to  pay  the  whole  at 
any  time.  The  contract  provided  that  Moody 
should  have  the  right  to  sell  any  part  of  the 
property,  not  less  than  one-half  section  at 
a  time,  whenever  he  desired;  and  it  was 
further  provided  tliat  appellants  should  not 
take  any  deficiency  judgment,  nmr  require 
any  innnrance,  and  that  they  would  allow 
second  party  to  assign  the  agreement  if  he 
desired.  The  written  contract  also  con- 
tained  the   following:    "^e    [Moody]    may 


was  under  no  restraint  or  coercion.  Thomp- 
son V.  Ela,  68  N.  H.  400.  Nor,  under  such 
circumstances,  can  she  have  her  mortgage 
canceled  because,  in  addition  to  the  money 
borrowed,  it  secured  an  antecedent  debt  of 
her  husband,  of  which  fact  she  was  igno- 
rant. Pacific  Ouano  Co.  v.  Anglin,  82  Ala. 
492,  1  So.  152. 

In  Glenn  v.  Statler,  42  Iowa,  107,  It  was 
held  that  a  surety  who  signed  a  delivery 
bond  without  reading  it,  there  being  no 
fraud  or  imposition,  was  guilty  of  gross 
negligence,  and  entitled  to  no  relief  in 
equity. 

In  Roundy  v.  Kent,  76  Iowa,  662,  37  N. 
W.  146,  it  was  held  that  a  party  will  not 
be  relieved  from  a  contract  which  he 
kad  under  consideration  for  some  days,  after 
which  he  signed  the  same  without  knowing 
its  contents;  hia  failure  to  acquaint  himself 
therewith  being  hia  own  fault  and  the  re- 
sult of  bis  own  negligence. 

And  in  Marshall  v.  Westrope,  98  Iowa, 
S24,  67  N.  W.  267,  where  one  party  sent  a 
etmtract  to  another  to  be  signed  and  re- 
tained, it  was  held  that  the  other's  negli- 
gence in  signing  without  acquainting  him- 
self with  its  contents  was  an  insuperable 
objeetion  to  affording  him  relief  in  equity 
by  way  of  reformation. 

In  Metropolitan  Loan  Asso.  v.  Esche,  76 
Cal.  613,  17  Pac.  675,  it  was  held  that  a 
contract  will  not  be  reformed  by  striking 
out  a  clause  known  by  the  adverse  party  to 
6L.R.A.(N.S.) 


be  therein,  but  unknown  to  the  complaining 
party  because  of  his  carelessness  in  signing 
without  reading  it;  there  being  no  fraud 
or  special  relation  of  trust  or  confidence  be- 
tween the  parties. 

In  Taylor  v.  Glens  Falls  Ins.  Co.  44  Pla. 
273,  32  So.  887,  it  was  held  tnai  the  failure 
of  the  insured  to  read  a  policy  of  fire  in- 
surance, even  where  he  had  opportunity  for 
so  doing,  did  not  amount  to  such  laches  on 
his  part  as  would  debar  him  from  having 
such  policy  reformed  by  inserting  hia  name 
as  owner,  instead  of  that  of  hia  deceased 
wife,  Inadvertently  or  mistakenly  inserted 
by  the  agent. 

But  in  New  fork  L.  Ins.  Co.  v.  MoMas- 
ter,  30  C.  C.  A.  632,  67  U.  S.  App.  638,  87 
Fed.  63,  where  a  life  policy  was  written  for 
a  shorter  term  than  called  for  by  the  agent's 
preliminary  promise,  it  was  held  that,  un- 
less the  insured  was  dissuaded  from  reading 
tlie  policy  by  some  trick,  artifice,  or  fraud, 
his  failure  to  read  it  was  such  gross  negli- 
gence that  equity  would  not  reform  it. 

In  Palmer  v.  Hartford  F.  Ins.  Co.  64  Conn. 
488,  9  Atl.  248,  it  was  held  that  insured, 
who  accepted,  without  reading,  a  renewal 
policy  which  the  ilisurance  company  prom- 
ised to  issue  upon  the  same  terms  as  tb« 
expiring  one,  but  which  contained  an  im- 
portant variance,  may  have  the  policy  re- 
formed in  equity;  the  company  by  its  prom- 
ise having  induced  the  negligent  omission 
to  read  the  p«licycig,zed  by  V^OOglC 
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draw  the  contract  direct  from  the  first  par- 
ties hereto  to  such  purchasers,  or  from  him- 
self, and  the  first  parties  agree  to  accept 
such  contracts  as  cash  payments  on  this 
contract  when  either  drawn  to  themselves 
or  properly  assigned  to  them,  without  re- 
course, by  the  second  party  hereto,  or  his 
assigns."  The  foregoing  contract  was  en- 
tered into  on  the  1st  of  February,  1904. 
Moody  paid,  at  the  time  of  enterhig  into 
the  contract,  $100,  and  on  February  fl  made 
a  further  payment  of  $400.  On  the  26th 
of  February,  1904,  Moody  sold  to  one  Fred 
W.  Heller  2,560  acres  of  said  land,  upon  b 
contract  wherein  and  whereby  said  Heller 
agreed  to  pay  $22,600.  Thereafter  said 
Moody  presented  said  Heller  contract  to 
appellants,  and  demanded  that  they  give 
him  credit  for  $22,600  upon  his  contract 
with  them,  and,  after  considerable  contro- 
versy over  the  matter,  appellants  signed 
upon  the  back  of  the  contract  the  following 
indorsement  and  receipt:  February  27,  1004. 
"Received  $22,600  on  the  payments  men- 
tioned within,  to  be  paid  after  February  1; 
1905,  leaving  $2,500  now  unpaid,  sections 
33,  29,  9,  the  south  half  of  the  northeast 
quarter,  the  south  half  of  the  northwest 
quarter,  and  the  south  half  of  section  21, — 
within  mentioned,  are  hereby  released  from 
this  agreement;"  which  receipt  was  signed 
by  aU  of  appellants.  On  the  9th  of  March, 
1904,  respondents  paid  to  appellants  the 
further  sum  of  $1,000  on  account  of  the 
purchase  price.  On  the  9th  day  of  April, 
1904,  respondents  tendered  appellants  the 
further  sum  of  $1,600,  on  account  of  said 
contract,  and  as  full  and  complete  payment 
of  the  purchase  price,  and  demandeid  of  ap- 
pellants a  good  and  sufficient  deed  to  all  of 
the  remaining  lands.  Appellants  refused  to 
accept  said  money  or  to  make  said  deed. 
They  soon  after  instituted  this  action  to 
set  aside  the  contract  made  with  respondent 
Moody. 

They  claim  that  said  Moody  was  guilty 
of  fraud,  misrepresentation,  and  overreach- 
ing, and  that  they  signed  the  contract  and 
the  receipt  hereinbefore  mentioned  under  a 
mistake  and  misapprehension  as  to  the  con- 
tents and  effect  of  the  contract,  and  as  to 
the  significance  and  effect  of  the  receipt. 
They  claim  that,  when  Moody  was  negotiat- 
ing with  them  for  the  purchase  of  the  prop- 
erty, they  expressed  a  desire  to  consult  an 
attorney  and  obtain  legal  advice,  but  that 
he  dissuaded  them  by  representing  that  he 
was  a  man  thoroughly  familiar  with  such 
transactions,  accustomed  to  drawing  eon- 
tracts  of  sale;  that  he  was  an  honest  and 
upright  Christian  man,  and  would  protect 
their  interests  fully  in  every  respect;  that 
he  was  in  a  hurry  to  get  away,  and  delay 
would  occasion  him  great  inconvenience; 
SL.R.A.(N.S.) 


and  that  there  was  no  need  of  the  delay 
or  expense  attendant  upon  going  to  town  tu 
consult  attorneys;  that  he  manifested  every 
appearance  of  being  fair,  upright,  and  honor- 
able, and  won  their  confidence  and  trust. 
Appellants  strenuously  contend  that  the 
clause  of  the  contract  hereinbefore  quoted, 
which  refers  to  the  acceptance  of  contracts 
as  cash,  was  t>ut  into  the  contract  without 
their  knowledge  and  cohs«it,  and  against 
their  wishes,  and  that  they  did  not  know 
of  its  presence  in  the  contract  until  long 
after  its  execution,  b  preparing  the  con- 
tract, a  printed  blank  was  used,  covering 
the  usual  and  ordinary  conditions  found  in 
contracts  for  the  sale  of  land,  and  oontain- 
ing  spaces  wherein  could  be  written  any 
special  matters  of  agreement  between  the 
parties.  In  discussing  these  latter,  Moody 
suggested  the  proposition  of  his  being  per- 
mitted to  sell  portions  of  the  land,  and  to 
turn  the  contracts  thus  received  over  to 
appellants  as  cash.  Appellants  say,  that 
they  emphatically  refused  to  accede  to  this 
proposition,  and  that  Moody  said  that  he 
would,  therefore,  not  place  the  same  in  the 
contract;  that  they  signed,  the  contract 
without  reading  the  same,  having  heard 
Moody  read  it.  After  the  latter  had  made 
the  contract  of  sale  with  and  to  Heller,  and 
presented  the  contract  to  appellants,  and 
demanded  from  them  an  acceptance  of  the 
same  as  cash,  and  a  receipt  showing  that  it 
was  BO  accepted,  appellants  at  first  de- 
clined and  refused  to  comply  with  these  de- 
mands, and  one  or  two  stormy  interviews 
took  place  between  them.  They  claim,  how- 
ever, that  Moody  represented  to  them  that 
the  receipt  did  not  mean  what  they  thought 
it  did,  and  that  by  signing  it  they  would 
not  release  the  property  from  the  effect 
of  their  contract,  and  that  it  would  not  in 
any  way  release  him  from  making  complete 
payment,  or  in  any  way  release  the  prop- 
erty from  the  lien  which  they  would  have 
inasmudi  as  the  title  still  remained  in  their 
name,  and  that  he  would  see  that  they  were 
in  no  manner  imposed  upon,  but  should  have 
and  receive  the  money  for  which  they  had 
agreed  to  sell  the  property;  and  that,  be- 
ing misled  by  his  statements,  suavity,  and 
misrepresentations,  they  signed  said  receipt 
They  claim  that  they  did  not  understand 
the  purport  or  significance  of  said  contract 
or  of  said  receipt  in  any  different  way  from 
that  in  which  he  orally  explained  and  inter- 
preted it  to  them,  until  Moody  tendered 
them  the  $1,600  and  demanded  a  deed  for 
the  balance  of  the  property.  The  claims 
made  by  appellants,  as  hereinbefore  set 
forth,  are  substantiated  by  the  evidence 
they  adduced  at  the  trial. 

The  lower  court  rendered  judgment  in  fa- 
vor of  respondents,  upon  their  motion  for 
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nonsuit  at  the  close  of  appellants'  case,  Itav- 
ing,  however,  after  the  making  of  the  mo- 
tion, permitted  the  respondents  to  introduce 
evidence  as  to  the  value  and  present  owner- 
ship of  the  property,  and  as  to  tender  of 
payment  and  refusal.  The  court  found  that 
appellants  were  people  of,  or  above,  average 
intelligence,  and  found  that  Moody  was  an 
ntter  'stranger  to  them  prior  to  the  com- 
mencement of  the  negotiations  with  regard 
to  the  purchase  of  the  land;  that  they 
knew,  or  had  opportunity  to  know,  of  all 
that  was  in  the  contract,  and  of  all  that 
was  in  the  receipt,  and  that  there  was  no 
fraud  or  misrepresentation  or  overreaching, 
and  that  appellants  were  not  in  a  position  to 
be  heard  to  say  that  they  did  not  know 
what  they  were  signing.  We  reach  a  dif- 
ferent conclusion  from  that  of  the  trial 
court,  but  are  able  to  do  so,  we  admit, 
with  considerable  difficulty.  Ordinarily, 
when  people  of  average  intelligence  sign  in- 
struments which  they  have  an  opportunity 
to  read,  but  do  not,  they  should  not  be  aft- 
erwards permitted  to  say  that  they  did  not 
know  what  they  were  signing.  If  this  con- 
tract did*  not  contain  a  provision  which  we 
deem  to  be  absolutely  unconscionable,  and 
one  which  no  intelligent  vendor  would  know- 
ingly have  subscribed  to,  we  would  not 
be  di^oeed  to  listen  to  any  claim  on  the 
part  of  these  appellants  that  they  did  not 
know  of  the  contents  of  this  contract.  Why 
intelligent  people,  unfamiliar  with  business 
matters  and  the  forms,  terms,  and  requi- 
sites of  written  contracts,  should  enter  in- 
to one  of  this  magnitude  without  legal  ad- 
vice, and  do  so  relying  solely  upon  the  rep- 
resentations of  the  opposite  party  to  said 
contract,  is  hard  to  onderstand;  and  why 
these  appellants  should  have  signed  the  re- 
ceipt hereinbefore  mentioned  is  still  more 
difficult  of  comprehension.  These  things  evi- 
dence a  stupidity  most  pronounced.  When 
we  turn  to  the  other  party  to  the  contract, 
however,  we  see  evidences  of  something 
worse  than  stupidity.  The  provision  in 
this  contract  which  permitted  Moody  to  sell 
any  portion  of  this  land  (not  less  than  320 
acres  at  a  time)  upon  a  contract  for  any 
amount  which  he  might  choose  above  a 
«ertain  price,  and  to  have  the  privilege  of 
turning  over  such  a  contract  as  cash  to  ap- 
pellants, afforded  an  opportunity  for  the 
rankest  kind  of  fraud.  To  perpetrate  the 
fraud,  all  that  would  be  necessary  would  be 
to  make  out  a  contract,  in  form,  to  a 
"straw"  man,  or  to  an  absolutely  irresponsi- 
ble person,  for  a  small  portion  of  the  prop- 
«rty,  and  then  receive  for  this  valueless 
thing  a  credit  upon  his  contract  with  ap- 
pellants, for  whatever  amount  might  be 
mentioned  as  the  consideration  in  the  sham 
-flontract. 


Eliminating  from  the  case  the  evidence 
of  appellants  that  they  did  not  know  that 
thif  clause  was  in  the  contract,  we  think 
the  presence  of  such  a  clause,  without  some 
clear  and  strong  reason  in  belialf  of  appel- 
lants for  its  being  there,  would  of  itself 
be  sufficient  to  overcome  the  claim  of  Moody 
that  appellants  knew  of  its  presence  in  the 
contract.  In  cases  of  this  character,  to  set 
aside  a  written  instrument  where  the  issue 
is  as  to  whether  the  parties  knew  of  certain 
things  being  in  the  contract,  the  question 
is  usually  one  of  veracity  between  the  re- 
spective parties;  and  where  it  is  evident 
that  the  parties  sought  to  be  charged  might 
have  known  by  the  exercise  of  their  natural 
faculties  of  what  the  instrument  contained, 
the  law  will  not  permit  them  to  say  that 
they  did  not  know,  but  lets  the  instrument 
speak  for  itself  and  be  controlling.  But 
where  such  an  extraordinary  provision  as 
we  have  here  is  found  in  a  contract,^ne 
which)  as  a  matter  of  law,  renders  the  con- 
tract obnoxious  to  every  sense  of  fairness, 
honesty,  and  right,  and  is  such  as  to  make 
its  enforcement  clearly  unconscionable, — 
the  court  is  justified  in  believing  that  the 
parties  sought  to  be  charged  did  not  know 
of  the  presence  of  such  provision,  or  did  not 
have  any  comprehension  of  its  significance. 
Where  it  is  to  the  court  perfectly  plain  that 
one  party  has  overreached  the  other,  and 
has  gained  an  unjust  and  undeserved  ad- 
vantage which  it  would  be  inequitable  and 
unrighteous  to  permit  him  to  enforce,  we 
do  not  believe  that  a  court  of  equity  should 
hesitate  to  interfere,  even  though  the  vic- 
timized parties  owe  their  predicament  large- 
ly to  their  own  stupidity  and  carelessness. 
It  is  well  known  that  many  good  people 
and  people  of  average  or  greater  intelligence 
are  sometimes  duped  and  misled  by  the  skill, 
cleverness,  and  artifices  of  those  who  are 
adepts  in  the  matter  of  deceiving  their  fel- 
low men;  and  courts  should  not  throw 
about  schemers  of  this  kind  protection  that 
will  tend  to  encourage  the  practice  of  their 
arts.  Such  people  should  not  find  encour- 
agement in  the  thought  that,  by  keeping 
their  machinations  within  the  letter  of  the 
law,  they  may  find  sanction  for  their  prac- 
tices and  reap  the  reward  of  their  crafti- 
ness. To  the  victim  it  is  of  little  import 
whether  his  property  is  taken  from  him  by 
a  bold  and  forcible  Tobbery,  or  by  an  in- 
genious Slid  unsuspected  deception.  The 
injury  to  hira  is  the  same;  and  the  evil 
effect  of  court  decisions  which  permit  the 
wrongdoer  to  enjoy  the  fruits  of  his  chican- 
ery is  of  no  small  import  when  viewed 
from  the  standpoint  of  public  policy.  It  is 
not  the  function  of  courts  to  make  con- 
tracts for  parties,  or  to  relieve  them  from 
the  effects  of  bad  bargains.    But,  where  tha 
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simplicity  and  credulity  of  people  are  taken 
advantage  of  by  the  shrewdness,  overreach- 
ing, and  misrepresentation  of  those  with 
whom  they  are  dealing,  and  they  are  there- 
by induced  to  do  unwittingly  something  the 
effect  of  which  they  do  not  intend,  foresee, 
or  comprehend,  and  which,  if  permitted  to 
culminate,  would  be  shocking  to  equity  and 
good  conscience,  we  think  a  court  of  equity 
may  with  propriety  interpose. 

The  judgment  of  the  lower  coort  is  re- 
versed, and  the  cause  is  remanded,  with  in- 
structions to  grant  the  relief  prayed  for  in 
appellants'  complaint. 

Meant,  Ch.  J.,  and  Dunbar,  Crow,  and 
Fnllerton,  JJ.,  concur. 

Petition  for  rehearing  denied. 


WISCOirSIN  SUPREME  COURT. 
RE  MARY  J.  PAULSON'S  WILL. 


MATILPA   PAULSON,  Exrx.   of  Mary  J. 
Paulson,  Deceased,  Respt., 

▼. 
PETER  PAULSON,  Appt 

(—  Wis.  — ,  107  N.  W.  484.) 

Appeal— executor. 

1.  Upon  the  construction  of  the  will 
against  his  contention,  an  executor  is  an 
aggrieved  party  within  the  meaning  of  Rev. 
Slat.  1898,  g  4031,  giving  such  party  a  right 
of  appeal. 

Will — erroneous  Aescription— evidence. 

2.  Extrinsic  evidence  is  admissible  to 
identify  a  legatee  inadvertently  described  by 
an  erroneous  name  in  a  wilL 

Same — condition. 

3.  A  bequest  to  be  paid  in  annual  in- 
stalments upon  condition  that  the  bene- 
ficiary attend  the  regular  meetings  of  wor- 
ship in  a  certain  church,  and,  in  case  he 


fails  to  do  so,  the  money  to  be  paid  to  a 

charitable  association,  makes  the  taking  of 

the  gift  conditional  on  performance  of  tti« 

condition. 

Same — religious  freedom. 

4.  A  condition  attached  to  s  bequest, 
requiring  the  beneficiary  to  attend  a  certain 
church,  is  not  invalidated  by  a  constitu- 
tional provision  giving  everyone  the  right 
to  worship  God  according  to  the  dictates 
of  his  own  conscience,  and  providing  that  he 
shall  not  be  compelled  to  attend  any  place 
of  worship  against  his  consent. 

Same— church  attendance. 

5.  A  condition  attached  to  a  bequest, 
that  the  beneficiary  shall  attend  the  regular 
meetings  of  worship  of  a  certain  church, 
when  not  sick  in  bed,  or  prevented  by  acci- 
dent or  other  unavoidable  occurrence,  is  not 
void  for  uncertainty. 

Same— breach  of  condition— construction. 

6.  A  provision  in  a  will  giving  a  certain 
e\xm  payable  in  fifteen  annual  instalments 
on  condition  of  attendance  at  a  certain 
church,  that,  in  case  of  breach  of  condition, 
the  fund  shall  be  paid  to  a  charitable  asso- 
ciation, requires  the  amount  remaining  at 
the  time  of  default  to  be  so  paid. 

(March  20, 1906.) 

A  PPEAL  by  a  legatee  under  the  win  of 
i*-  Mary  J.  Paulson,  deceased,  from  a  judg- 
ment of  the  Circuit  Court  for  Monroe  County 
reversing  a  judgment  of  the  County  Court 
holding  invalid  conditions  attached  to  pro- 
visions in  the  wilL    Affirmed. 

Statement  by  Eerwin,  J.: 

This  action  was  brought  for  a  construc- 
tion of  the  will  of  Mary  J.  Paulson,  of  Caah- 
ton,  Monroe  county,  Wisconsin,  which  reads 
as  follows: 

First.  After  the  payment  of  my  jnst 
debts,  funeral  charges  and  expenses  of  ad- 
ministration, I  hereby  ^ve  and  bequeath  to 
the  Norwegian  Home  and  Foreign  Mission- 


Case  Note.  —  Validity  of  bequest  to  in- 
dividual on  condition  of  adhering  to,  or  re- 
nouncing, particular  religious  belief: 

The  court,  in  its  opinion  in  Rb  Padlson 
discusses  the  only  cases  which  a  careful 
search  has  revealed  directly  sustaining  the 
validity  of  a  provision  in  a  will  requiring 
adherence  to,  or  rejection  of,  a  particular 
religious  belief  as  a  condition  to  receiving  a 
bequest. 

A  decision  contrary  to  that  in  Rb  Paul- 
BON  was  rendered  in  Maddox  v.  Maddox,  11 
Gratt.  804.  In  this  case  the  testator,  who 
was  a  member  of  the  Society  of  Friends, 
gave  a  legacy  of  a  remainder  after  a  life 
estate  to  his  niece  "during  her  single  life 
and  forever  if  her  conduct  should  be  or- 
derly and  she  remain  a  member  of  the  So- 
ciety of  Friends."  After  the  death  of  the 
testator  the  niece  married  a  man  who  was 
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not  a  member  of  the  society,  there  being 
but  five  or  six  unmarried  men  in  the  so- 
ciety in  that  locality,  and  thereby,  accord- 
ing to  the  rules  and  discipline  of  the  so- 
ciety, forfeited  her  membership.  In  con- 
struing this  provision  in  the  will,  the  court 
said  that  a  restriction  imposed  by  the  terms 
of  the  bequest,  requiring  as  the  condition 
of  its  enjoyment  that  the  legatee  should 
be  a  member  of  any  religious  sect  or  denom- 
ination, must  be  regarded  as  directly  vio- 
lative of  the  right  of  religious  freedom  and 
the  policy  of  the  law  of  the  state.  The 
court  also  held  the  provision  to  be  void  as 
being  an  unreasonable  restraint  upon  the 
right  of  marriage. 

InAIcBride's  Estate,  152  Pa.  192,  26  AtL 
513,  the  question  of  the  validity  of  such  » 
condition  was  not  directly  involved.  In 
this  case  the  testator  made  certain  gifts  to 
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ary  AssociatioB  the  sum  of  four  hundred 
($400.00)  dollars  to  be  paid  by  the  execu- 
trix hereof  in  four  equal  annual  payments. 

Second.  I  hereby  give  and  bequeath  to 
my  beloved  son  Peter  Paulson  the  sum  of 
fifteen  himdred  ($1500.00)  dollars  to  be  paid 
to  him  by  said  executrix  in  fifteen  annual 
payments.  This  bequest  is  made  conditional 
that  my  son  attend  the  regular  meetings 
of  worship  of  the  Emannel  Church  near  the 
village  of  Cashton,  Wisconsin,  when  not 
tick  in  bed,  or  prevented  by  accident  or  oth- 
er unavoidable  occurrence. 

Third.  In  case  my  said  son  should  die 
before  tiie  expiration  of  fifteen  years,  the 
remainder  of  said  fifteen  hundred  ($1500.00) 
dollars  8>hall  be  paid  by  the  said  executrix 
to  his  children  share  and  share  alike. 

Fourth.  If  my  son  does  not  tiy  in  good 
faith  to  comply  with  my  wishes  in  carrying 
out  the  above  condition  upon  which  his  leg- 
acy is  based,  in  that  case  I  give  and  be- 
queath said  fifteen  hundred  ($1500.00)  dol- 
lars to  the  Norwegian  Lutheran  Home  and 
Foreign  Missionary  Association,  to  be  paid 
by  my  said  executrix  in  fifteen  equal  annual 
payments,  commencing  one  year  after  the 
last  payment  mentioned  in  the  first  clause 
of  this  wiU. 

Fifth.  I  hereby  give,  devise  and  bequeath 
all  the  rest,  residue  and  remainder  of  my 
property  and  estates  of  whatsoever  kind  un- 
to my  beloved  daughter,  Matilda  Paulson, 
with  whom  I  have  lived  and  from  whom  I 
have  received  such  thoughtful  consideration 
and  tender  care  in  my  declining  years. 

Sixth.  I  hereby  nominate,  constitute  and 
appoint  my  beloved  daughter  Matilda,  sole 
executrix  of  this  my  last  will  and  testament 
without  bond,  and  authorize  and  empower 
her  to  settle,  compound  or  compromise  any 
claim  in  favor  of  or  against  my  said  estate. 

In  witness  whereof  I  have  hereunto  set 


my  hand  and  seal  this  llth  day  of  Septem- 
ber, 1903. 

htr 

Mary  X  J.  Paulson.  [Seal.] 
mark 

Appellant  applied  to  the  county  court  of 
Monroe  county  asking  that  the  bequest  to 
him  be  construed,  and  the  court  held  that 
the  conditions  attadied  to  such  bequest  were 
void.  Executrix  appealed  to  the  circuit 
court.  Appellant  moved  to  dismiss  appeal 
on  the  ground  that  the  executrix  could  not 
a{^>eal,  which  motion  was  denied.  The  cir- 
cuit court  found  that  the  conditions  attached 
to  the  bequest  to  appellant  were  valid,  and 
directed  judgment  accordingly,  which  waa 
entered,  from  which  this  appeal  is  taken. 

I 

Mr.  A.  H.  Smith,  with  Mr.  S.  W.  Button, 
for  appellant: 

Respondent's  rights  were  in  no  way  ia- 
jured,  nor  was  she  aggrieved  in  any  manner, 
by  the  determination  of  the  county  court; 
and  therefore  she  could  not  appeal  on  th* 
ground  that  she  was  an  aggrieved  party. 

Strong  V.  Winslow,  3  Pinney  (Wis.)  27; 
Gunn  V.  Green,  14  Wis.  317;  Marx  v.  Row- 
lands, 69  Wis.  no,  17  N.  W.  687. 

All  estates  by  will  vest  immediately  un- 
less a  contrary  intention  is  manifest. 

Scott  V.  West,  63  Wis.  629,  24  N.  W. 
161,  26  N.  W.  18;  Baker  t.  McLeod,  79  Wis. 
634,  48  N.  W.  657;  Bumham  v.  Bumham, 
79  Wis.  667,  48  N.  W.  661;  Stark  v.  Conde, 
100  Wis.  633,  76  N.  W.  600;  Patton  v.  Lud- 
ington,  103  Wis.  029,  74  Am.  St.  Rep.  910, 
79  N.  W.  1073. 

If  the  condition  it  sabseqnent,  the  estats 
vests  in  the  donee  immediately  after  the 
will  takes  effect. 

Carter  v.  Carter,  39  Ala.  679;  2  Jarman, 
Wills,  624,  note  11. 

If  a  condition  subsequent  ia  void,  or  b»- 


his  grandchildren,  with  the  provision  that 
at  the  time  of  the  distribution  of  their  re- 
spective shares  they  shall  have  been  trained 
in  the  Roman  Catholic  faith  and  shall  be 
members  of  the  Roman  Catholic  church; 
and,  if  any  are  not  members,  their  shares 
shaU  be  equally  divided  among  those  who 
are;  and,  if  none  of  them  are  members, 
then  the  fund  shall  be  given  to  an  orphan 
asylum.  On  the  adjudication  of  the  ac- 
count of  the  trustee  and  the  filing  of  a  de- 
cree of  distribution,  it  was  contended  by 
the  orphan  asylum  that  some  of  the  lega- 
tees did  not  fulfil  the  testator's  condition; 
but  the  court  held  that  the  orphan  asylum 
could  not  object  if  some  of  the  grandchil- 
dren were  not  members  of  that  church, 
since  the  asylum  could  not,  under  the  terms 
of  the  wiU,  take  the  benefit  of  a  failure  of 
such  condition,  but  that  it  would  inure  to 
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those  grandchildren  who  had  complied  with 
the  conditions.  And  the  court  further  held 
that  the  decree  of  distribution  would  not  be 
reversed  because  the  auditing  judge  did  not 
find  as  a  fact  that  the  grandchildren  had 
fulfilled  the  conditions,  where  it  was  not 
denied  in  the  exceptions  which  were  dis- 
missed by  the  orphan's  court  in  banc,  or  in 
the  specifications  of  error  on  appeal,  that 
the  grandchildren  had  not  conformed  to  the 
reqmred  conditions. 

In  Kenyon  v.  See,  94  N.  Y.  663,  a  tes- 
tator gave  a  part  of  his  residuary  estate 
to  a  trustee  to  pay  the  interest  to  his 
grandson  on  condition  that  he  renounce  the 
Roman  Catholic  priesthood;  but  on  the  ac- 
counting of  the  executors  of  the  estate  no 
question  was  raised  as  to  the  validity  o< 
the  trust,  ^  i 
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eomes  impossible,  then  the  title  does  not 
devest,  but  becomes  absolute. 

Finlay  v.  King,  3  Pet.  346,  7  L.  ed.  701. 

A  religious  qualification  cannot  be  imposed, 
nor  any  terms  contrary  to  public  policy. 

Cassoday,  Wills,  678;  Woemer,  Am.  Law 
of  Administration,  S  957;  State  ex  reL 
Weias  v.  District  Board,  76  Wi».  211,  7 
L.R^.  330,  20  Am.  St.  Rep.  41,  44  N.  W. 
967;  Roseboom  ▼.  Roseboom,  81  N.  T.  SM; 
Caarke  v.  Leupp,  88  N.  Y.  228. 

The  condition  is  void  for  uncertainty  and 
indeflnitenesa. 

Puller's  Will,  76  Wis.  481,  44  N.  W.  804; 
McHugh  y.  MoCole,  97  Wis.  166,  40  L.RA. 
724,  72  N.  W.  631;  Webster  v.  Morris,  6« 
Wis.  366,  67  Am.  Rep.  278,  28  N.  W.  363; 
Hoffen's  Estate,  70  Wis.  622,  36  N.  W.  407; 
Heiss  V.  Murphey,  40  Wis.  276;  Jeffrey* 
V.  Jeffreys,  84  U  T.  N.  S.  417;  Re  Streib, 
31  Pittsb.  L.  J.  N.  8.  346. 

Messrs.  XhorwaM  P.  AI>«1  and  Dahl  & 
Nelson  for  respondent. 

Kerwin,  J.,  delivered  the  opinion  of  the 
court: 

1.  The  question  raised  by  the  first  as- 
signment of  error  is  whether  the  circuit 
court  erred  in  not  granting  the  motion  of 
appellant  to  dismiss  the  appeal  of  the  exec- 
utrix from  the  order  and  judgment  entered 
by  the  county  court.  It  Is  plain  from  a  ref- 
erence to  S  4031,  Rev.  SUt.  1898,  that  the 
executrix,  Matilda  Paulson,  was  an  ag- 
griev«d  party  within  the  meaning  of  the 
statute,  cmd  aa  such  entitled  to  appeaL 
This  question  was  directly  passed  upon  by 
this  court  in  the  late  case  of  McKenney  t. 
Minahan,  119  Wis.  661,  97  N.  W.  489,  and  it 
waj-  there  held  that  an  executor  or  adminis- 
trator is  an  aggrieved)  party  within  the 
meaning  of  the  statute,  and  has  a  right  to 
appeal.  The  court  below,  therefore,  was 
right  in  denying  the  motion  to  dismiss  the 
appeal. 

2.  The  court  found,  in  eSect,  that  the 
will  was  duly  executed,  and  that  the  testa- 
trix during  her  lifetime  was  a  member  of 
the  Emanuel  Church,  2M  miles  from  Cash- 
ton,  Wisconsin,  and  contributed  to  its  sup- 
port, which  diurch  was  known  a»  the  "Moen 
Church;"  that  appellant,  Peter  Paulson, 
was  also  a  member  of  such  church,  and  that 
the  testatrix  paid  his 'membership  dues  in 
the  church  during  the  year  prior  to  her 
death;  that  there  is  no  society  known  as 
the  "Norwegian  Home  and  Foreign  Mission- 
ary Association,"  but  that  there  is  a  soci- 
ety known  aa  "The  Home  and  Foreign  Ifis- 
,sions  of  the  United  Norwegian  Lutheran 
Church  of  America,"  and  that  such  society 
wag  connected  with  the  Emanuel  CSiurch  2Vi 
miles  southwest  from  Cashton;  that  the 
testatrix  contributed  to  this  aociety,  and 
BL.R.A.(N.S.) 


stated  during  her  lifetime  tliat  she 
going  to  make  a  gift  to  it, — and,  as  conohi- 
sione  of  law,  that  the  testatrix  intended  to 
make  a  bequest  of  $1,500  to  Peter  Paulson 
upon  the  c<mdition  that  he  attend  the  regu- 
lar meetings  of  Emanuel  Church  2M  miles 
southwest  from  Cashton,  known  aa  tha 
"Moen  Church,"  when  not  sick  in  bed,  or  pre- 
vented by  accident  or  other  unavoidable  oc- 
currence; that  by  the  fourth  clause  of  said 
will  the  testatrix  intended  to  and  did  gfv* 
the  bequest  over  to  the  Home  and  Foreign 
Missions  of  the  United  Norwegian  Lullirran 
Church  of  America;  and  that  the  conditions 
annexed  to  the  bequest  to  Peter  Paulson  in 
the  second  clause  of  the  will  were  valid.  Th» 
errors  complained  of  by  appellant  tmder 
these  findings  of  fact  and  conclusions  of  law 
involve  the  following  propositions:  First. 
Whether  the  findings  of  fact  are  borne  ont 
by  the  will  and  the  evidence.  Second. 
Whether  the  will  Tested  in  Peter  Paulson 
an  absolute  title  to  iiie  gift  at  the  death  of 
the  testatrix.  Third.  Whether  the  testatrix 
gave,  or  intended  to  give,  the  Peter  Paulson 
bequebt  over  to  the  Home  and  Foreign  Mis- 
sions of  the  United  Norwegian  Lutheran 
Church  of  America.  Fourth.  Whether  the 
conditions  annexed  to  the  bequest  of  Peter 
Paulson  are  valid. 

After  a  careful  examination  of  the  reooid 
we  are  convinced  that  the  findings  of  fact 
are  fully  supported  by  the  evidence,  and 
therefore  shall  spend  no  time  upon  thia 
branch  of  the  case.  We  are  unable  to  agree 
with  counsel  for  appellant  that  the  will 
vested  absMute  title  to  the  $1,600  legacy 
in  Peter  Paulson.  The  first  and  most  im- 
portant question  for  determination  is  what 
waa  the  intention  of  the  testatrix,  and  we 
think  it  clear  from  the  terms  of  the  will  that 
it  was  her  intention  that  the  legacy  should 
pass  subject  to  the  conditions  specified.  The 
provision  that,  if  Peter  Paulson  should  not 
in  good  faith  try  to  comply  with  the  terms 
imposed  upon  him,  then  and  in  such  case  the 
bequest  should  go  over  to  the  society  named 
in  the  will,  to  be  paid  by  the  executrix  in 
15  equal  annual  payments,  commencing  five 
years  after  the  death  of  the  teatatrix,  makes 
manifest  her  intention  that  the  legacy  was 
upon  condition  attached  to  such  gift,  as 
found  by  the  court  below,  and  that  the  con- 
trol and  management  of  the  legacy  should 
remain  with  the  executrix  until  the  eondi- 
tion  should  be  performed,  or,  in  case  of 
Peter's  death  during  the  15  years,  the  unpaid 
portion  of  such  bequest  should  go  to  Us 
children  share  and  share  alike.  It  is  true 
that  legacies  payable  at  a  future  time  cer- 
tain and  not  subject  to  conditions  precedent 
are  vested,  while,  on  the  other  hand,  lega- 
cies made  payable  on  conditions  which  may 
never  happen  and  placed  in  the  possessioa 
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and  under  tbe  control  of  a  trustee  and  sub- 
ject to  condition  precedent  are  continpient. 
Soott  V.  West,  63  Wis.  566,  24  N.  W.  161,  26 
N.  W.  18.  And,  when  a  future  time  for  the 
payment  of  a  legacy  is  defined  by  the  will, 
the  legacy  may  oe  vested  or  contingent  as 
may  appear  to  have  been  the  intention  of 
the  testator  upon  a  proper  construction  of 
the  will.  Stark  v.  Conde,  lOO  Wis.  633,  76 
K.  W.  600,  and  cases  dted.  But  in  all  cases 
the  intention  of  the  testator  as  expressed  in 
the  will  must  govern.  And  it  is  quite  clear 
in  the  case  before  us  that  the  testatrix  in- 
tended  the  conditions  should  attach  to  the 
gift  and  defe«t  it  upon  failure  on  the  part 
of  the  legatee  to  perform.  For  the  purpose 
of  enabling  the  executrix  to  carry  out  the 
trust  in  accordance  with  the  terms  of  the 
will,  the  testairix  manifestly  intended  that 
possession  and  control  of  the  bequest  to 
i>eter  Paulson  should  remain  in  the  execu- 
trix during  the  period  necessary  for  the  ex- 
ecution of  the  trust.  Scott  v.  West,  supra. 
The  gift  over  to  the  Home  and  Foreign 
Mtosions  of  the  United  Norwegian  Lutheran 
Church  of  America,  in  case  of  failure  of 
performance  of  conditions  by  Peter  Paulson, 
IS  definite  and  certain,  and  the  intention 
of  the  testatrix  clearly  was  that  the  gift 
OTer  to  this  society  was  intended,  although 
another  name  was  inadvertently  inserted  in 
the  will.  Extrinsic  evidence  was  admissible 
to  explain  the  ambiguity.  Webster  v.  Mor- 
ris, 66  Wis.  379,  67  Am.  Rep.  278,  28  N, 
W.  363;  Sherwood  v.  Sherwopd,  45  Wis.  357, 
30  Am.  Rep.  757.  It  is  considered  that  the 
oourt  below  was  right  in  determining  that 
the  testatrix  intended  to  make,  and  did 
make,  the  bequest  to  Peter  Paulson  upon  the 
condition  named  in  the  will. 

3.  "Fhe  main  contention  on  the  part  of  the 
appellant,  and  the  one  upon  which  he  seems 
to  rely  for  reversal,  is  to  the  effect  that  the 
condition  attached  to  the  bequest  to  Peter 
Paulson  requiring  him  to  "attend  the  regu- 
lar meetings  of  worship  of  the  Kmanuel 
Church  near  the  village  of  Cashton  when  not 
sick  in  bed,  or  prevented  by  accident  or  other 
unavoidable  occurrence,"  is  void  for  the  rea- 
sons (1)  that  it  infringes  article  1,  i  18, 
of  the  Constitution  of  vv'isconsin;  (2)  that 
it  is  void  for  uncertainty  and  indefiniteness. 

Under  the  first  head  it  is  insisted  that 
the  condition  referred  to  is  repugnant  to  the 
constitutional  provision  that  "the  right  of 
every  man  to  worship  Almighty  God  accord- 
ing to  the  dictates  of  his  own  conscience 
shall  never  be  infringed;  nor  shall  any  man 
be  compelled  to  attend,  erect  or  support  any 
place  of  worship,  or  to  maintain  any  minis- 
try, against  his  consent;  nor  shall  any  eon- 
trol  of  or  interference  with  the  rights  of 
conscience  be  permitted.  ..."  It  is  not 
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easy  to  see  how  the  conditions  attached  to 
the  will  in  any  manner  infringe  this  consti- 
tutional provision.  The  condition  in  ques- 
tion is  neither  against  public  policy  or  con- 
trary to  law,  nor  can  it  be  said  that  it 
interferes  with  the  right  of  the  legatee  to 
worship  God  according  to  the  dictates  of  his 
own  conscience.  The  testatrix  had  the  right 
to  dispose  of  her  property  in  such  lawful 
manner  as  she  saw  fit,  and  make  such  person 
as  she  desired  the  object  of  her  bounty,  and 
in  so  doing  attach  to  the  bequest  any  lawful 
condition.  She  attached  to  the  bequest  in 
question  a  condition  that  the  legatee  attend 
the  regular  meetings  of  her  church  and  the 
church  to  which  he  also  belonged  so  far  as 
the  evidence  shows.  We  are  unable  to  see 
that  this  condition  contained  anything 
against  puUic  policy,  or  was  unlawful.  The 
testatrix  had  the  right  to  so  dispose  of  her 
property,  and  the  legatee  might  accept  or 
reject  the  gift  voluntarily,  without  restric- 
tion upon  his  will  or  coercion  of  his  con- 
science. In  Barry  v.  Order  of  Catholic 
Knights,  110  Wis.  362,  06  N.  W.  797,  where 
the  articles  of  incorporation  and  the  consti- 
tution of  a  benefit  society  organized  for  the 
sole  benefit  of  the  members  of  the  Roman 
Catholic  Church  provided  that  none  but 
practical  Catholics  could  be  admitted,  and 
must  remain  such  in  order  to  participate  in 
the  benefits,  the  applicant  agreed  that,  upon 
failure  to  conform  strictly  to  the  constitu- 
tion, he  should  forfeit  all  right  of  member- 
ship and  benefits,  afterwards  failed  to  com- 
ply with  the  conditions,  and  was  excommuni- 
cated and  ceased  to  be  a  Catholic;  and  it 
was  held  that  all  liability  on  a  benefit  cer- 
tificate ceased,  and  that  the  provisions  men- 
tioned were  not  contrairy  to  public  policy, 
and  did  not  interfere  with  any  rights  of  con- 
science, and  imposed  no  religious  test  with- 
in the  meaning  of  the  Constitution.  !%« 
cases  appear  to  be  quite  uniform  on  the  sub- 
ject, and  hold  that  such  provisions  are  not 
unla/wful  or  against  public  policy,  or  any 
infringement  of  the  constitutional  provisions 
referred  to.  In  Magee  v.  O'Neill,  19  S.  C. 
170,  46  Am.  Rep.  765,  where  the  bequest 
was  on  condition  that  the  beneficiary  be 
educated  in  the  Roman  Catholic  faith,  tlie 
court  said:  "The  power  of  disposition  is 
general.  The  power  to  give  includes  the 
right  to  withhold  or  to  fix  the  terms  of 
gift,  no  matter  how  whimsical  or  capricious 
they  may  be,  only  provided  they  do  not 
in  any  way  violate  the  law.  Mr.  Magee, 
in  his  lifetime,  could  have  given  money 
to  educate  his  granddaughter  at  a  particu- 
lar school,  or  he  could  have  withheld  it  at 
his  pleasure.  Suppose  he  had  entered  into 
a  covenant  with  Elizabeth  or  her  mother 
that,  if  she  was  educated  at^ «  particulax 
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school  named  and  under  certain  religious 
influences,  he  would,  upon  lier  attaining 
twenty-one  years,  pay  to  her  $5,000.  We 
suppose  tiiat,  if  she  were  not  so  educated, 
she  could  not  go  into  the  court  and  recover 
the  money.  Suppose,  further,  that  before 
the  time  for  payment  arrived  John  Magee 
had  died.  Would  that  strengthen  her  claim 
to  recover  the  money  against  his  personAl 
representatives!  We  are  unable  to  see  any 
material  dififerenoe  in  regard  to  the  neces- 
sity of  complying  with  the  terms  imposed 
between  this  supposed  case  and  that  of 
a  Toluntaiy  gift  by  will."  The  provisions  in 
Vidal  T.  Philadelphia,  2  How.  128,  11  L.  ed. 
206,  excluding  all  ecclesiastics,  missionaries, 
and  ministers,  of  any  sort,  from  holding 
or  exercising  any  station  or  duity  in  the  col- 
lege, or  visiting  it,  or  the  limitation  of  the 
instructions  to  be  given  to  the  scholars  to 
pure  morality,  general  benevolence,  sobriety, 
and  industry,  were  not  so  derogatory  and 
hostile  to  the  Christian  relipon  as  to  render 
the  devise  void;  and  in  Bamum  v.  Balti- 
more,  62  Md.  276,  50  Am.  Rep.  219,  the  court 
held  that  a  devise  on  condition  tluit  the 
devisee  withdraw  from  the  priesthood  of  the 
church,  or  from  any  society  connected  there- 
with, was  not  unlawful.  In  Knox's  Goods 
(I«89)  Ir.  L.  R.  23  Eq.  642,  it  was  held  that 
a  gift  to  a  son  on  condition  that  he  should 
marry  a  Protestant  wife,  the  daughter  of 
Protestant  parents,  who  have  always  been 
Protestants,  wais  held  to  be  valid.  But  it 
is  unnecessary  to  pursue  further  the  author- 
ities upon  this  subject.  We  think  H  is 
well  established  that  the  condition  is  not 
contrary  to  public  policy,  and  does  not  in- 
fringe the  constitutional  provision.  Barry 
v.  Order  of  Catholic  Knights;  Vidal  v.  Phil- 
adelphia; and  Barnum  v.  Baltimore, — supra; 
Ex  parte  Dickson,  1  Sim.  N.  S.  37;  Spencer 
V.  See,  5  Redf.  442;  Elnox's  Goods,  supra; 
Mazurkiewicz  v.  St.  Adelbertus  Aid  Soe. 
127  Mich.  145,  54  L.R.A.  727,  86  N.  W.  543; 
Franta  v.  Bohemian  Roman  Catholic  Cent. 
Union,  164  Mo.  304,  54  KR.A.  723,  86  Am. 
St.  Rep.  611,  63  S.  W.  1100. 

Nor  do  we  think  the  contention  that  the 
condition  is  void  for  uncertaint}'  and  indef- 
initeness  tenable.  It  is  said  there  is  noth- 
ing to  indicate  when  the  attendance  at 
church  is  to  commence,  nor  how  long  it  is 
to  continue,  nor  who  is  to  judge  whether 
Peter  Paulson  has  attended  the  "regular 
meetings"  of  the  church  named,  and,  if  he 
has  not  attended,  who  is  to  be  the  judge 
whether  or  not  he  was  "sick  in  bed."  But 
we  think  all  of  these  questions  are  properly 
for  the  determination  of  the  court  in  case 
judicial  determination  should  be  necessary. 
It  does  not  seem  that  they  are  incapable  of 
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judicial  determination,  or  that  the  the  oon- 
ditions  are  so  uncertain  and  indefinite  that 
a  court  could  not  determine  whether  they 
had  been  performed.  The  church  is  desig- 
nated. The  r^ular  meetings  required  to 
be  attended  are  specified.  And,  while  the 
period  of  time  of  attendance  is  not  stated, 
we  think  it  a  proper  matter  of  judicial  de- 
termination under  all  the  terms  of  the  wilL 
It  is  reasonable  to  suppose,  in  view  of  the 
fact  that  the  will  provides  16  annual  pay- 
ments, that  the  conditions  upon  wliich  these 
payments  are  based  should  be  performed 
during  that  period  of  time  at  least.  It  waa 
also  suggested  at  the  bar  that  the  proviso 
for  paying  the  whole  amount  over  to  the 
society  in  case  of  default  on  Peter  Paulson's 
part  was  indefinite,  since  the  whole  amount 
could  not  be  paid  if  a  portion  had  been  paid 
to  Peter  in  annual  instalments  before  de- 
fault. We  think  the  will  must  be  construed 
to  mean  that  such  portion  as  remained  un- 
paid at  time  of  defaulit  should  be  paid  over 
to  the  society,  and  that  the  performance  of 
the  conditions  should  be  continued  during 
the  fifteen  years  designated  for  the  pay- 
ment of  the  legacy.  In  construing  this 
clause,  as  in  all  other  questions  of  construc- 
tion, the  intention  of  the  testatrix  must 
be  sought  for;  and  it  is  very  obvious  that 
the  inducement  for  the  bequest  to  Peter 
was  that  he  be  and  continue  to  be  a  prac- 
tical member  of  her  church  and  a  regular 
attendant,  not  for  a  limited  time,  but  con- 
tiniuiUy,  at  least  for  the  period  covered  by 
the  annual  payments;  and  it  is  not  reason- 
able to  suppose  that  she  intended  that  pay- 
ments should  continue  in  default  of  the  per- 
formance of  the  conditions ;  the  main  object 
of  the  gift  obviously  being  that  he  continue 
such  attendance.  Moreover,  the  plain  mean- 
ing of  the  language  that  he  attend  the  regu- 
lar meetings  without  limitation  as  to  time 
must  be  held  to  mean,  imder  the  circum- 
stances of  the  case,  to  require  such  attend- 
ance during  the  period  designated  for  the 
payment  of  the  bequest.  We  think,  there- 
fore, that  it  was  the  intention  of  the  testa- 
trix that  Peter  should  continue  to  perform 
the  conditions  of  the  will  during  the  period 
of  fifteen  years  while  the  bequest  was  being 
paid  to  him,  and  that  if,  during  said  time,  he 
should  fail  to  do  so,  the  remaining  portion 
of  the  $1,600  should  be  paid  over  to  the 
society  named  in  the  will  in  the  manner 
designated;  and,  if  Peter  should  die  before 
the  expiration  of  fifteen  years,  the  remain- 
der should  be  paid  to  his  children,  share  and 
share  alike.  We  are  therefore  of  iJie  opii^ 
ion  that  the  judgment  below  should  be  •<• 
firmed*  ^^^  | 
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JOHN  S.  JOHNSON,  Plff.  in  Err., 

STATE  OP  WISCONSIN. 

(—  Wis.  — ,  108  N.  W.  86.) 

Murder — second  degree — evidence. 

1.  Evidence  that  one  who,  after  a  dis- 
pute with  one  not  much,  if  any,  his  supe- 
rior in  strength,  as  to  who  would  pay  for  a 
round  of  drinks,  upon  being  called  a  liar, 
procured  a  weapon  and  returned  to  secure 
an  apology  or  revenge,  drew  the  weapon, 
and,  while  his  adversary  was  merely  seek- 
ing to  prevent  its  successful  use,  discharged 
it  four  times,  sending  three  bullets  into  his 
victim  with  fatal  effect, — may  be  found  to 
evince  a  depraved  mind  regardless  of  human 


life,  within  the  meaning  of  a  statute  de- 
claring a  killing  perpetrated  by  an  act  im- 
minently dangerous  to  others,  and  evincing 
a  depraved  mind,  regardless  of  human  life, 
without  any  premeditated  design  to  effect 
death,  to  be  murder  in  the  second  degree. 

AfgeeH — evidence — res  gestse. 

2.  The  decision  of  the  trial  court  with 
respect  to  what  declarations  shall  be  re- 
ceived ag  part  of  the  rea  gestcf  will  not  be 
interfered  witb  on  appeal,  unless  manifestly 
wrong. 

Same. 

3.  The  appellate  court  will  not  interfere 
with  a  ruling  by  the  trial  court  that  a  state- 
ment by  one  who  had  killed  another,  to  a 
motorman  on  a  street  car  by  which  he  was 
going  to  give  himself  up  to  the  authorities, 
18  not  a  part  of  the  rea  geatte,  where  be  re- 
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sufficiency,  820. 
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X.  Conclusion,  82& 

L  Soopiu 

While  passion,  to  mitigate  or  reduce  hom- 
icide from  murder  to  manslaughter,  must 
be  based  upon  adequate  provocation,  the 
subject  of  adequacy  or  oufficiency  of 
the  provoca^on  is  too  extended  and  va- 
ried to  permit  of  its  incorporation  as  a 
part  of  this  note,-  which  wUl  be  confined 
•trictly  to  questions  of  the  effect  of  heat  of 
passion  on  homicide  and  the  sufficiency  of 
passion  to  mitigate  it.  The  question  of  the 
adequacy  or  suiBciency  of  provocation  to 
cause  beat  of  passion,  which  will  mitigate  a 
6L.R.A.(N.S.) 


homicide,  is  susceptible  of  division  Into  dif- 
ferent subjects,  one  of  which  has  been  oon- 
sidered  in  a  note  on  "Instilting  words  or  con- 
duct as  a  provocation  to  homicide,"  to  State 
V.  Bullin?tcn,4L.R.A.(N.8.)  164.  Nor  has  it 
been  deemed  advisable  to  include  in  this 
note  the  subject  of  cooling  time.  While  the 
lapse  of  a  sufficient  period  of  time  for  the 
passions  to  cool  between  the  provocation  and 
the  killing  destroys  the  effect  of  heat  of 
passion  as  a  mitigation  of  homidde,  the 
subject  is  distinct  and  susceptible  of  sepa- 
rate treatment,  and  has  been  left,  therefore, 
for  future  consideration. 

n.  Effect  of  passion  generally. 

The  law,  having  regard  for  the  frailty  of 
human  nature,  will  not  put  a  homicide  com- 
mitted upon  a  sudden  impulse  and  in  the 
heat  of  passion  on  the  same  footing  as  a 
deed  deliberately  performed.  Preston  ▼. 
State,  26  Miss.  388. 

And  sudden  and  violent  heat  of  passion, 
arising  from  adequate  provocation,  and  not 
from  an  abandoned  and  malignant  heart,  is 
sufficient  to  rebut  the  implication  of  malice, 
and  to  reduce  a  homicide  committed  in  such 
passion  from  murder  to  manslaughter. 
Stokes  V.  State,  18  Ga.  17;  Oann  v.  State, 
SO  Ga.  67;  McDufBe  v.  State,  90  Ga.  786,  17 
S.  E.  105;  Battle  v.  State,  92  Ga.  466,  17 
S.  E.  861 ;  Smith  v.  State,  83  Ala.  26,  3  So. 
551;  People  v.  Freel,  48  Cal.  436;  Ex  parte 
Moore,  80  Ind.  197 ;  Murphy  v.  State,  31  Ind. 
611;  State  v.  Decklotts,  10  Iowa,  447;  SUte 
V.  Hunter,  118  Iowa,  886,  92  N.  W.  872; 
Stovall  V.  Com.  4  Ky.  L.  Rep.  442;  Benny- 
fleld  V.  Com.  16  Ky.  L.  Rep.  321,  22  S.  W. 
1020;  Maher  v.  People,  10  Mich.  212,  81  Am. 
Dec.  762;  State  v.  Gassert,  4  Mo.  App.  44; 
People  V.  Johnson,  1  Park.  Crim.  Rep.  201; 
Abernethy  v.  Com.  101  Pa.  322. 

A  killing  by  a  person  in  a  heat  of  pas- 
sion upon  such  provocation  as  would  pro- 
duce in  most  persons  a  very  high  state  of 
excitement,  resulting  from  such  heat,  and 
not  from  prior  hatred  or  ill-will,  is  man- 
slaughter, and  not  murder.  State  v.  Rhodes, 
Houst   Crim.   Rep.    (Del.)    476;    Selden  v. 
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mained  at  tlie  scene  of  the  homicide  long 
anough  to  aummon  a  physician  and  do  other 
things,  including  a  visit  to  his  room  to  se- 
cure hjs  hat,  and  then,  before  reaching  the 
car,  walked  about  a  third  of  a  mile. 
Homicide — ^inTolnntary  killing. 

4.  On«  who  shoots  at  another,  although 
without  intending  to  kill  him,  cannot,  if  the 
shot  proves  fatal,  be  convicted  of  an  of- 
fense defined  by  statute  as  the  involuntary 
killing  of  another. 

Same — ^heat  of  passion. 

5.  The  heat  of  passion  which  will  re- 
duce what  would  otherwise  be  mur- 
der to  manslaughter  in  the  third  de- 
gree is  such  mental  disturbance  caused 
by  a  reasonable  and  adequate  provo- 
cation as  would  ordinarily  so  overcome  and 
dominate,  or  suspend  the  exe/cise  of,  the 


judgment  of  an  ordinary  man  am  to  render 
his  mind  for  the  time  being  deaf  to  the  Toice 
of  reason,  to  make  him  incapable  of  forming 
and  executing  that  distinct  intent  to  take 
human  life  essential  to  murder  in  the  flrsc 
degree,  and  to  cause  him  uncontrollably  to 
act  from  the  impelling  force  of  the  disturb- 
ing cause,  rather  than  from  any  real  wicked- 
ness of  heart  or  cruelty  and  recklessnaaa 
of  disposition. 

(Jane  21,  1906.) 

EflROB  to  the  Municipal  Court  for  Mil- 
waukee County  to  review  a  judgmatt 
convicting  defendant  of  murdw.    Beveised. 

Statement  by  Marshall,  J.: 

Writ  of  error  from  the  municipal  court  of 


State,  55  Ark.  393,  18  S.  W.  469;  Caruthes 
V.  State,  95  Ga.  784,  23  S.  E.  11;  Com.  v. 
EUenger,  1  Brewst.  (Pa.)  352;  Brown  v. 
State,  46  Tex.  Crim.  Rep.  13©,  75  S.  W.  33. 

And  where,  upon  a  consideration  of  all 
the  facts  and  circumstances  in  evidence  in 
a  prosecution  for  homicide,  they  were  suf- 
ficient to  excite  passion  in  the  mind  of  the 
slayer  of  such  a  character  as  to  render  him, 
for  the  time  being,  incapable  of  cool  reflec- 
tion, the  killing  is  manslaughter  only. 
Lawrence  t.  State,  36  Tex.  Crim.  Sep.  173, 
36  8.  W.  90. 

Where  a  design  to  kill  was  formed  under 
the  influence  of  passion,  and  the  killing  en- 
sued before  the  passion  had  time  to  cool,  it 
is  manslaughter  only  if  the  provocation  was 
an  adequate  one.  Anthony  v.  State,  Meigs, 
267,  33  Am.  Dec.  143;  United  States  t. 
Heath,  9  Mackey,  272. 

And  any  condition  or  circumstance  which 
is  capable  of  creating,  and  which  does  ore- 
ate,  in  the  mind  of  a  person  then  commit- 
ting a  homicide,  such  a  degree  of  anger, 
rage,  resentment,  or  terror  as  to  render  him 
incapable  of  cool  reflection,  is  adequate 
cause  for  heat  of  passion,  which  will  reduce 
the  killing  from  murder  to  manslaughter. 
Brown  v.  State,  supra. 

Where  there  was  sufficient  provocation  to 
excite  sudden  passion,  and  the  person  pro- 
voked acted  under  such  passion,  and  killed 
the  person  offering  the  provocation,  the  pre- 
sumption is  that  passion  disturbed  the  sway 
of  reason,  and  made  him  regardless  of  his 
act.    Miller  v.  State  (Ala.)  40  So.  342. 

And  where  one  person  struck  another 
with  a  pistol,  causing  pain  or  bloodshed, 
and  the  mind  of  the  person  struck  became 
enraged  beyond  cool  reflection,  and,  before 
reason  had  asserted  its  sway,  and  while  still 
laboring  under  the  passion  engendered 
thereby,  he  killed  his  assailant,  he  is  guilty 
of  no  higher  offense  than  manslaughter. 
Scott  V.  State  (Tex.  Crim.  App.)  93  S.  W. 
112. 

And  the  rule  is  the  same  where  the  strik- 
ing was  with  a  quirt,  if  it  caused  either  pain 
or  bloodshed.     Wiley  v.  State   (Tex.  Crim. 
App.)  65  S.  W.  190. 
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So,  one  who  in  sudden  heat  and  passion 
aids  aiui  abets  another  in  a  homicide  ia 
guilty  of  manslaughter  only,  though  the 
person  whom  he  aids  and  abeta  is  actuated 
by  previous  malice  and  is  guilty  of  murder. 
Arnold  v.  Com.  21  Ky.  L.  Rep.  1566,  65  S. 
W.  894. 

And  where  a  slave,  under  circumstances 
strongly  calculated  to  excite  his  passions  of 
terror  and  resentment,  kills  his  overseer, 
master,  or  temporary  owner,  the  homicide 
is,  by  such  circumstances,  mitigated  to  man- 
slaughter. State  T.  Will,  18  N.  O.  (1  Der. 
&B.  L.)  121. 

And  if  a  killing  grew  out  of  an  illegal  ar- 
rest of  the  slayer,  and  his  mind  was  uiereby 
enraged  to  such  an  extent  that  it  waa  in- 
capable of  cool  reflection  at  tiie  time,  he 
wpuld  be  guilty  of  no  higher  offense  than 
manslaughter;  and  an  instruction  in  such 
a  ease  that,  in  order  to  claim  manslaughter, 
the  killing  must  have  been  done  in  a  lawful 
attempt  of  the  slayer  to  release  himself 
from  arrest,  is  erroneous.  Earles  t.  State 
(Tex.  Crim.  Ap^.)  94  S.  W.  464. 

A  killing  which  is  involuntary  and  in 
heat  of  passion  produced  by  a  lawful  provo- 
cation, and  without  malice,  and  not  in  self- 
defense,  is  manslaughter  in  the  third  degree 
in  Missouri.  State  t.  McKinzie,  102  Mo. 
620,  16  8.  W.  149. 

And,  under  the  Texas  statutes,  man- 
slaughter must  be  a  voluntary  killing;  and, 
if  a  homicide  is  committed  under  the  influ- 
ence of  sudden  passion  by  the  use  of  means 
in  their  nature  not  calculated  to  produce 
death,  and  in  the  absence  of  an  intention  to 
kill,  the  circumstances  not  showing  an  evil 
or  cruel  disposition,  it  is  not  manslaughter. 
Thompson  v.  Stata,  24  Tex.  App.  383,  6  S. 
W.  296. 

So,  where  death  is  feloniously  caused 
in  a  cruel  and  unusual  manner,  and  in 
the  heat  of  passion,  the  character  of  the 
crime  depends,  under  the  New  York  statute, 
making  intent  to  kill  the  distinguishing  fea- 
ture of  murder,  upon  the  intent.  If  done 
without  design  to  effect  death,  it  is  man- 
slaughter; if  done  with  a  pruneditated  de- 
sign to  kill,  it  is  murder.  People  t.  Joba- 
son,  1  Park.  Crim.  Rep.  2»1(^(30QI€ 
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Milwaukee  ooaatj  to  review  a  oonTiction  of 
John  S.  Johnson  of  the  crime  of  murder  in 
the  second  degree. 

The  accused  was  charged  with  the  highest 
degree  of  criminal  homicide.  He  was  in  due 
form  foimd  guilty  by  the  jury  as  indicated 
in  the  opening  paragraph,  and  was  there- 
upon sentenced  to  be  punished  by  confine- 
ment at  hard  labor  in  the  state  prison  at 
Waupun,  Wisconsin,  for  the  period  of  four- 
teen years,  suitable  provision  according  to 
law  being  made  for  solitary  confinement. 
He  was  committed  accordingly,  and  was  at 
the  time  of  suing  out  the  writ,  and  still  is, 
serving  his  time.  The  facts  of  the  case  and 
the  points  suggested  for  consideration  upon 
the  review  will  be  reserved  for  the  opinion. 


Messrs.  W.  B.  Burke,  T.  P.  Burke,  and 
John  M.  Clarke,  for  plaintiff  in  error: 

If,  after  an  encounter  which  ends  in 
death,  the  defendant,  or  the  wounded  man, 
makes  a  statement  while  the  heat  of  it  is  on, 
and  before  there  has  been  probable  time  to 
reflect  and  plan,  although  some  minutes 
have  passed,  it  is  admissible. 

1  Bishop,  Crim.  Proc  §  1086;  Travellers' 
Ins.  Ck>.  V.  Mosley,  8  Wall.  397,  10  L.  ed. 
437;  Mack  v.  State,  48  Wis.  271,  4  N.  W. 
449;  Garber  v.  Stote,  4  Coldw.  161;  Stote  v. 
Lockett,  168  Mo.  480,  68  S.  W.  663;  Griffin 
V.  State,  40  Tez.  Grim.  Rep.  812,  76  Am.  St. 
Rep.  718,  50  S.  W.  866;  Honeycutt  v.  State, 
42  Tex.  Crim.  Rep.  129,  67  S.  W.  806. 

Heat  of  passion  does  not  mean  "dethrone- 
xnent  of  reason." 


And  a  killing  done  in  the  heat  of  pas- 
sion, wiiatever  may  have  been  the  design, 
cannot  be  murder,  under  a  statute  making 
homicide  murder  when  perpetrated  by  any 
act  imminently  dangerous  to  others,  and 
evincing  a  depraved  mind  regardless  of  hu- 
man life,  although  without  any  premedi- 
tated design  to  effect  the  death  of  any  par- 
ticular individual.    Ibid. 

III.  Necessity  of. 

Voluntary  manslaughter  at  common  law, 
and  as  it  exists  generally  under  statutes 
with  relation  to  homicide,  is  defined  to  be 
the  unlawful  killing  of  a  human  being  as 
the  unpremeditated  result  of  passion  or 
heated  blood  caused  by  sudden  sufficient 
provocation.  Thomas  v.  State,  139  Ala.  80, 
36  So.  734;  State  v.  Rhodes,  Roust.  Crim. 
Rep.  (Del.)  476;  SUte  v.  Tilghman  (Del.) 
63  Atl.  772;  State  v.  Dickey,  48  W.  V*. 
325,  37  S.  E.  695. 

And,  as  a  general  rule,  sudden  passion 
arising  from  adequate  provocation  upon  the 
part  of  a  person  who  kills  another  is  a 
necessary  element  of  the  offfose  of  volun- 
tary manslaughter.  Hinton  #.  State,  24 
Tex.  454;  Thomas  v.  SUte,  I£6  Ala.  5,  28 
So.  591;  Johnson  v.  State,  133  Ala.  38,  31 
So.  951 ;  Reese  v.  State,  90  Ala.  624,  8  So. 
818;  Rentfrow  v.  Stete,  123  6a.  639,  51  S. 
E.  696;  Creek  v.  SUte,  24  Ind.  161;  Nichols 
V.  Com.  11  Bush,  576;  Cotrell  v.  Com.  13 
Ky.  L.  Rep.  305,  17  S.  W.  14© ;  Stete  v. 
Shippey,  10  Minn.  2S3,  88  Am.  De&  70,  Gil. 
178;  Preston  v.  SUte,  26  Miss.  383;  SUU 
V.  Davis,  60  8.  C.  405,  62  Am.  St  Rep.  837, 
27  S.  E.  905;  Com.  v.  Drum,  68  Pa.  9;  Clore 
V.  SUte,  26  Tex.  App.  624,  10  S.  W.  242; 
Massie  v.  SUte,  30  Tex.  App.  64,  16  S.  W. 
770;  Fincfh  v.  SUte  (Tex.  Crim.  App.)  70 
S.  W.  207;  People  v.  Olsen,  4  UUh,  413, 
11  Pac.  677;  Reg.  v.  Kirkbam,  8  Car.  k  P. 
116. 

To  rebut  the  presumption  of  malice  aris- 
ing from  killing  a  person  so  as  to  reduce 
tl^  crime  to  manslaughter,  there  must  have 
been  passion  as  well  as  provocation;  pas- 
sion must  coexist  with  provocation.  Cora. 
V.  Bell,  Addison  (Pa.)  166,  1  Am.  Dec  298; 
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Com.  V.  Drum,  supra;  Com.  ▼.  Honeyman, 
Addison  (Pa.)  147;  Peel  v.  State,  144  Ala. 
126,  39  So.  261;  Prior  v.  SUte,  77  Ala.  66; 
Henning  v.  State,  106  In«l.  386,  66  Am.  Rep. 
756,  6  N.  E.  803,  7  N.  E.  4;  Beauchamp  v. 
SUte,  6  Blackf.  299 ;  SUte  ▼.  Johnson,  23 
N.  C.  (1  Ired  L.)  354,  36  Am.  Dec.  742; 
Miller  v.  SUte,  31  Tex.  Crim.  Rep.  609,  37 
Am.  St.  Rep.  836,  21  S.  W.  926;  Maria  v. 
SUte,  28  Tex.  698;  Fendrick  v.  SUte  (Tex. 
Crim.  App.)  56S.W.  626;  Hatehell  v.  SUte 
(Tex.  Crim.  App.)  84  S.  W.  234;  Brown  v. 
SUte  (Tex.  Oim.  App.)  78  S.  W.  607. 

The  homicide  must  have  been  eommitted 
under  tiie  immediate  influence  of  passion, 
and  the  act  must  have  been  directly  caused 
by  paaeion  arising  out  of  the  provocation. 
Knowles  v.  Stete,  31  Tex.  Crim.  Rep.  383, 
20  S.  W.  829;  Harrison  v.  SUte,  144  Ala. 
20,  40  So.  668. 

It  is  passion  induced  by  provocation,  and 
not  the  provocation,  which  reduces  the  hom- 
icide from  murder  to  manslaughter.  SUte 
V.  Johnson,  supra. 

And  to  warrant  a  finding  of  manslaughter 
in  a  proaecntion  for  homicide  it  must  ap- 
pear tiiat  the  slayer  acted  under  tihe  smart 
of  sudden  passion  and  resentment.  People 
V.  Bruggy,  93  Cal.  476,  29  Pac.  26;  Crosby 
V.  People,  137  111.  325,  27  N.  E.  49;  Halli- 
burton V.  SUte,  32  Tex.  Crim.  Rep.  61,  22 
S.  W.  48. 

The  mere  fact  «f  provocation  by  one  i>er- 
son  of  another,  after  which  the  latter  kills 
the  former,  raises  no  inference  of  the  ab- 
sence of  malice  so  as  to  reduce  the  killing 
from  murder  to  manslaughter.  McAllister 
V.  Territory,  1  Wash.  Terr.  360;  SUte  v. 
GartreU,  171  Mo.  489,  71  8.  W.  1046; 
Young  V.  State  (Tex.  Crim.  App.)  69  S.  W. 
163. 

Though  a  person  killing  another  had  re- 
ceived an  adequate  provocation,  if  his  mind 
was  not  excited  by  passion,  but  he  was  ca- 
pable of  cool  reflection,  and  formed  the  in- 
tent to  kill  under  such  circumsUnces,  be  is 
not  guilty  of  manslaughter,  but  of  murder. 
Fossett  V.  SUte,  41  Tex.  Crim.  Rep.  400, 
55  S.  W.  497. 

And  a  homicide  committed  when  the  slay- 
er's mind  waa  oool  and  self-possessed,  pur- 
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Perugi  y.  State,  104  Wis.  230,  76  Am.  St. 
Rep.  865,  80  N.  W.  593;  Ryan  ▼.  State, 
116  Wis.  488,  92  N.  W.  271;  People  v.  LiUey, 
43  Mich.  621,  5  N.  W.  982. 

Messrs.  L.  M.  Sturderant,  Attorney  Gen- 
eral, and  A.  C.  Titus,  for  defendant  in  error: 

The  homicide  was  murder  in  the  second 
degree. 

Flynn  t.  State,  97  Wis.  44,  72  N.  W.  373; 
Odette  ▼.  State,  90  Wis.  268,  62  N.  W.  1054; 
Eokert  v.  State,  114  Wis.  160,  89  N.  W. 
826;  Hogan  t.  State,  36  Wis.  226. 

The  term  "dethronement  of  reason"  has 
been  used  in  other  diarges  by  trial  oourts 
in  cases  which  have  I>een  brought  before  this 
court,  and  has  passed  without  adverse  criti- 
cism. 


Hempton  ▼.  State,  111  Wis.  143,  86  N.  W. 
596. 

Marshall,  J.,  delivered  the  opinion  of  th« 
court: 

On  the  10th  day  of  August,  1904,  tbe  ac- 
cused resided  at  a  boarding  house  in  the 
city  of  Milwaulcee  in  which  there  was  a 
saloon.  He  owned  a  revolver  to  the  knowl- 
edge of  the  Iceeper  of  the  house.  He  pro- 
cured it  some  time  prior  to  his  residence  in 
IkQIwaukee  and  while  Ite  was  temporarily 
staying  in  Chicago,  and  carried  the  same  in 
the  latter  place  by  permission  of  the  police 
because,  as  he  claimed,  he  had  been  threat- 
ened with  and  feared  persona]  violence  by 
meinbers  of  a  labor  organization  who  con- 
ceived Iiis  business  methods  to  be  antago- 


suant  to  a  deliberately  formed  plan  to  take 
the  life  of  the  person  killed,  is  not  reduced 
to  manslaughter  by  the  fact  that  the  slayer 
had  previously  suffered  from  indignities 
which  had  been  heaped  upon  him  by  the  de- 
ceased. Gregory  v.  State  (Tex.  Orlm.  App.) 
48  S.  W.  577. 

And  refusal  to  charge  on  manslaughter  in 
a  prosecution  for  homicide  is  not  error  where 
the  accused  testifies  that  'his  only  purpose  in 
shooting  the  deceased  was  to  save  his  own 
life,  and  the  evidence  shows  that  he  was 
cool,  collected,  and  unmoved  by  passion, 
though  sufficient  f;round  of  provocation  to 
reduce  the  homicide  to  manslaughter  ap- 
pears. Hardcastle  v.  State,  36  Tex.  Crim. 
Rep.  655,  38  8.  W.  186. 

Killing,  though  on  provocation,  in  the  ab- 
sence of  passion,  is  evidence  of  malice  as 
an  aggravating  circumstance.  Ex  parte 
Jones,  31  Tex.  Crim.  Rep.  422,  20  8.  W. 
983;  Fendrick  v.  State,  30  Tex.  Crfan.  Rep. 
147,  45  S.  W.  689. 

To  reduce  a  killing  from  murder  to  man- 
slaughter all  the  circumstances  of  the  case 
must  lead  to  the  conclusion  that  the  act 
done,  though  intentional,  was  not  the  re- 
sult of  cool,  deliberate  judgment  and  pre- 
vious malignity  of  heart,  but  solely  imputa- 
ble to  human  infirmity.  Brooks  v.  Com. 
61  Pa.  352,  100  Am.  Deo.  646. 

So,  where  an  intent  to  kill  grew  out  of 
something  other  than  passion,  there  can  be 
no  question  of  the  mitigation  of  the  crime 
of  killing,  pursuant  to  such  intent,  from 
murder  to  manslaughter.  State  v.  Hoyt,  13 
Minn.  132,  Gil.  125;  Smith  v.  State,  103 
Ala.  4,  16  So.  843;  Crosby  v.  People,  supra; 
Nichols  V.  Com.  11  Bush,  676;  State  v.  Hill, 
20  N.  C.  62!9  (4  Dev.  &  B.  L.  491)  34  Am. 
Dec.  396;  Norman  v.  State,  26  Tex.  App.  221, 
9  S.  W.  606. 

And  where  a  design  to  kill  was  formed 
with  a  sedate  and  deliberate  mind,  killing 
pursuant  to  such  design  will  be  attributed 
to  express  malice  though  it  was  done 
while  the  slayer  was  under  the  influence  of 
passion  or  excitement.  Howard  v.  State 
(Tm.  Crim.  App.)  68  S.  W.  77. 

So,  heat  of  passion  is  a  necessary  element 
of  iqanslaughter  in  the  fourtii  degree,  un- 
6L.R.A.(N.S.) 


der  the  Missouri  statute.     State  v.  Kvan«, 
158  Mo.  689,  59  S.  W.  994. 

Where  a  killing  was  done  because  the 
slayer  believed  he  was  in  great  danger,  when 
the  facts  did  not  warrant  such  belief,  how^ 
ever,  the  crime  may  be  manslaughter, 
though  there  was  no  passion.  Allison  ▼. 
State,  74  Ark.  444,  86  S.  W.  409. 

IV.  Necessity  of  provocation  aa  a  cause. 

«.  Generally. 

Passion  alone,  upon  the  part  of  a  persoa 
who  killed  another,  will  not  reduce  the  hom- 
icide to  manslaughter,  where  there  was  no 
adequate  provocation  therefor.  Henning  t. 
State,  106  Ind.  400,  55  Am.  Rep.  756,  6  N. 
E.  803,  7  N.  E.  4;  Beauchamp  v.  State,  • 
Blackf.  299;  Reese  v.  State,  90  Ala.  624,  8 
So.  818;  Smith  v.  State,  supra;  United 
States  V.  Schneider,  21  D.  C.  381 ;  Chambers 
V.  Com.  6  Ky.  L.  Rep.  448;  I'ichols  v.  Com. 
11  Bush,  575;  State  v.  Ashley,  45  La.  Ann. 
1036,  13  So.  738;  State  v.  Shippey,  10  Minn. 
223,  88  Am.  Dec  70,  Gil.  178;  Smith  v. 
State,  58  Miss.  867;  Preston  v.  State,  26 
Miss.  383;  State  v.  Andrew,  76  Mo.  101; 
People  V.  Sullivan,  7  N.  Y.  396;  Com.  v. 
Ware,  137  Pa.  465,  20  Atl.  806;  State  v. 
Smith,  10  Rich.  L.  341;  Ford  v.  State,  40 
Tex.  Crim.  Rep.  280,  60  S.  W.  350;  Mo- 
Kinney  v.  State,  8  Tex.  App.  626. 

The  mere  presence  of  passion  or  heat  of 
blood  will  not,  of  itself,  redvce  a  killing  to 
manslaughter;  such  passion  or  heat  of  blood 
must  have  been  caused  by  reasonable  provo- 
cation. State  V.  Hunter,  118  Iowa,  686,  92 
N.  W.  873;  State  v.  Ashley  and  Preston  v. 
State,  supra;  Brown  v.  SUite,  62  N.  J.  L. 
666,  42  Atl.  811. 

The  passion  which  will  reduce  homicide 
from  murder  to  manslaughter  consists  of  aa 
excited  state  of  the  mind  produced  by  some 
lawful  provocation.  State  v.  Ellis,  74  Mo. 
207;  Von  Pollnitz  v.  State,  S2  Ga.  16,  44 
Am.  St.  Rep.  72,  18  S.  E.  301;  Mitdiell  v. 
State,  36  Xe;:.  Crim.  Rap.  278,  S3  S.  W. 
367,  36  S.  W.  456. 

And  an  instruction,  in  a  prosecution  for 
manslaughter,  requiring  the  jury  to  find  be- 
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nistie  to  their  interests.  His  residence  in 
Milwaukee  was  of  a  temporary  character 
and  for  the  purpose  of  introducing  there  a- 
patented  device  of  which  he  was  the  invent- 
or. He  had  been  there  about  one  month 
when  the  event  causing  his  conviction  oc- 
curred. About  10  o'clock  on  the  evening  of 
August  10th  aforesaid  he  and  others  were 
in  the  saloon  part  of  the  boarding  house  en- 
gaged in  the  pastime  of  drinking,  deciding  in 
advance  by  shaking  dice  who  should  pay 
the  bills.  He  was  substantially  a  stranger 
to  his  associates.  He  claimed  later  that  he 
supposed  they  were  members  of  tbe  class  by 
whom  he  had  been  threatened  in  Chicago. 
After  several  rounds  of  shaking  dice  and 
drinking,  Patrick  Doyle  and  the  accused  be- 
ing contestants  on  several  of  the  occasions. 


they  shook  again  and  got  into  an  alterca- 
tion as  to  the  result,  ending  with  passing 
the  lie  between  them  and  the  accused  leav- 
ing the  room  hurriedly  and  in  anger.  There 
was  evidence  tending  to  prove  this.  When 
the  accused  so  left  the  room  he  used  expres- 
sions indicating  a  purpose  to  return  better 
prepared  for  attack  or  defense  and  to  vindi- 
cate his  position  by  force.  He  was  heard 
to  go  rapidly  through  the  dining  room,  into 
the  hall  teading  to  the  stairs,  along  such  hall 
to  and  up  the  stairs,  then  down  the 
upper  hall  to  his  room  and  to  immediately 
retrace  liis  steps  to  the  saloon.  During  the 
short  time  of  his  absence  one  of  the  saloon 
attendants,  who  knew  of  his  having  the  re- 
volver, requested  Doyle  to  leave  the  place 
so  as  to  avoid  the  threatened  trouble,  which 


yond  reasonable  doubt  that  a  provocation 
did  in  fact  excite  the  passions  of  the  accused 
beyond  control  in  order  to  convict,  is  not 
erroneous  as  reauiring  of  the  jury  an  im- 
possible psychological  task.  Metcalfe  v. 
Com.  27  Ky.  L.  Rep.  704,  86  S.  W.  534. 

To  mitigate  a  homicide  from  murder  to 
manslaughter  there  must  have  been  an  ade- 
quate provocation,  and  tihe  killing  must 
have  been  clearly  traceable  to  passion  aris- 
ing from  sucli  provocation.  Rex  v.  Thomas, 
7  Car.  &  P.  817. 

The  question  for  determination  in  a  pros- 
ecution for  homicide,  with  reference  to  the 
degree  of  the  crime,  is  not  merely  as  to 
whether  there  was  anger;  it  is  also  as  to 
whether  there  was  legal  provocation  to  an- 
ger.*  Beauchamp  v.  State,  supra. 

And  ungoverned  and  uncontrolled  temper 
is  no  defense  to  crime,  and  does  not  reduce 
»  killing  to  manslaughter,  unless  it  was  pro- 
duced by  immediate  and  legally  sufficient 
S revocation.  Com.  v.  Eckerd,  174  Pa.  137, 
4  Atl.  305. 

Mere  passion  and  the  heat  of  passion  nec- 
essary to  reduce  homicide  from  murder  to 
manslaughter  differ,  and  an  instruction  in  a 
prosecution  for  homicide  that,  if  the  killing 
was  prompted  by  passion,  it  is  manslaugh- 
ter, is  erroneous,  in  failing  to  distinguish 
between  them.  State  v.  Sloan,  22  Mont.  293, 
56  Pac.  364. 

And  the  killing  of  a  human  being,  though 
in  the  heat  of  passion,,  is  murder  if  the 
slayer  had  no  just  cause  for  his  anger,  or 
if,  after  the  provocation,  and  before  the  kill- 
ing, there  was  sufficient  time  for  passion  to 
cool  and  for  reason  to  resume  its  sway. 
Smith  V.  State,  49  Ga.  482. 

And  a  person  who  is  shown  to  have  pur- 
posely, maliciously,  and  with  premeditation 
committed  one  great  crime  against  the  per- 
son of  another,  and  who  afterwards  purpose- 
ly, maliciously,  and  with  premeditation  took 
ttie  life  of  such  person  with  the  hope  thereby 
of  covering  up  his  crime  and  escaping  pun- 
ishment, cannot  be  deemed  to  have  been  la- 
boring under  excitement  rendering  him  un- 
able to  deliberate  on  his  act.  Haas  v.  State, 
18  Ohio  C.  C.  418. 

And  if  a  person  permits  his  paaaions  to 
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be  inflamed  by  something  which  is  not  a 
legal  provocation,  and  while  under  the  in- 
fluence of  such  passion,  and  moved  thereby, 
he  aids  and  abets  in  the  killing  of  another, 
he  is  guilty  of  murder.  State  v.  Elliott,  11 
Ohio  Dec  Reprint,  332. 

So,  where  manslaughter  is  defined  to  be 
voluntary  homicide  committed  under  the  im- 
mediate influence  of  sudden  passion  arising 
from  adequate  cause,  the  provocation  must 
arise  at  the  time  of  the  commission  of  th« 
offense,  and  the  passion  must  not  be  the 
result  of  former  provocation.  Boyett  t. 
State,  2  Tex.  App.  99. 

It  has  been  held,  however,  that  "heat  of 
passion,"  as  the  expression  is  used  with 
reference  to  homicide,  is  not  confined  to 
cases  where  there  is  a  provocation,  but  may 
arise  from  fighting  which  was  not  precon- 
certed, but  arose  from  a  sudden  quarrel. 
State  ▼.  Wilson,  98  Mo.  440,  11  S.  W.  085. 

b.  Rule  where  provocation  existed,  but  was 
inadequata. 

Wbere,  in  a  heat  of  passion  engendered 
bv  insuflScient  provocation,  one  person  takes 
the  life  of  anothw,  the  Idlling  is  murder 
in  the  second  d^ree.  Caruthes  v.  State,  95 
Oa.  784,  23  S.  £.  11;  Anthony  v.  State, 
Meigs,  267,  33  Am.  Dec  143. 

On  this  subject,  see  also  Bohanan  v. 
State,  16  Neb.  209,  18  N.  W.  129;  Com.  ▼. 
Ellenger,  1  Brewst.  (Pa.)  352,  infra,  V.; 
Wiley  V.  State  (Tex.  Crim.  App.)  65  S.  W. 
190,  infra,  VII.,  e.;  Willis  v.  Com.  32  Gratt 
929,  infra,  VIL,  h. 

V.  Malice  or  intent  to  kill  as  affecting. 

A  homicide  cannot  be  both  malicious  and 
in  a  heat  of  passion.  Malice  essential  to 
murder  in  the  first  degree  and  passion  es- 
sential to  manslaughter  cannot  coexist  in 
law.  State  v.  Sloan,  22  Mont  295,  56  Pac. 
364;  State  v.  Newton,  28  La.  Ann.  65. 

llie  term  "heat  of  blood,"  as  used  in  the 
law  of  homicide  with  reference  to  mit^^tion 
of  the  degree  of  the  crime,  necessarily  in- 
cludes "without  previous  malice."  Metcalfe 
T.  Com.  27  Ey.  L.  Rep.  704,  86  S.  W.  634. 
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he  declined  to  do.  As  the  accused  re-entered 
the  saloon  room  Doyle  started  towards  him 
with  his  left  hand  raised  in  an  attitude  and 
manner  suggesting  intention  to  explain. 
Johnson  immediately  reached  for  his 
revolver,  which  was  in  his  pocket. 
Seeing  the  movement  and  the  weapon 
drawn  and  raised,  Doyle  moved  quickly 
forward  toward  Johnson,  endeavoring 
to  lay  hold  of  him  so  as  to  pre- 
vent his  using  the  weapon.  Shooting  im- 
mediately commenced.  Several  shots  were 
fired  during  a  short  interval  of  time,  during 
which,  except  possibly  at  the  instant  of  the 
first  shot,  the  parties  were  hold  of  each 
other  and  down  or  partially  down  on  the 
floor.  At  last  two  shots  were  fired  in  rapid 
succession,  when  Doyle  made  some  expres- 


sion indicating  a  wish  to  cease  the  struggle, 
wheni  the  two  separated.  In  a  few  moments 
Doyle  was  dead.  As  soon  as  the  separation 
occurred  a  call  for  a  doctor  for  the  wounded 
man  was  suggested,  and  thereupon  the  ac- 
cused volunteered  to  do  that,  which  he  -lid, 
being  under  such  excitement  that  it  was 
with  some  difficulty  he  made  himself  upder- 
stood  by  the  one  called.  Shortly  after  such 
calling,  the  accused  went  to  his  room.  A 
few  moments  thereafter  he  left  the  place 
by  the  side  door,  for  the  purpose  of  going 
to  the  police  station  and  giving  himself  up. 
Ha  walked  the  distance  of  some  five  blocks 
and  then  boarded  a  street  car.  Soon  there- 
after he  made  statements  to  the  motorman 
as  to  what  had  occurred  and  the  circum- 
stances thereof,  and  said  that  he  wanted  to 


And  in  an  instruction  as  to  manslaughter 
in  sudden  heat  and  passion  created  by  an 
adequate  provocation  committed  without 
previous  malice,  the  use  of  both  terms  is 
proper  to  make  it  clear  to  the  minds  of  the 
jury  that  to  reduce  homicide  from  murder 
to  manslaughter  malice  aforethought  must 
not  exist.    Ibid. 

And  an  instruction  in  a  prosecution  for 
homicide,  leaving  it  to  the  jury  to  determine 
the  degree  of  the  crime  according  to  whether 
malice  or  passion  predominated,  is  errone- 
ous.   State  V.  Sloan,  supra. 

The  indulgence  shown  by  law  in  a  case  of 
a  killing  in  a  heat  of  passion  proceeds  on 
the  supposition  that  the  reason  or  judgment 
of  the  party  perpetrating  the  crime  has  been 
temporarily  suspended  or  overthrown  by  the 
sudden  excess  of  violent  passion,  and  that, 
therefore,  it  is  not  malicious.  Preston  v. 
State,  25  Miss.  383. 

A  killing  in  sudden  passion  excited  by 
sufficient  provocation  without  malice  is  man- 
slaughter, not  because  the  law  supposes  that 
the  passion  made  the  slayer  unconscious  of 
what  he  was  about  to  do,  and  stripped  the 
act  of  killing  of  an  Intent  to  commit  it, 
but  because  it  presumes '  that  the  passion 
disturbed  the  sway  of  reason,  and  made  him 
regardless  of  her  admonitions.  Smith  ▼. 
State,  83  Ala.  26,  3  So.  561. 

On  this  subjeott  see  also  Johrsor  v. 
State. 

Where  a  deliberate  purpose  to  kill,  or  to 
do  great  bodily  harm,  existed,  and  there  was 
a  consequent  unlawful  act  of  killing;  and 
it  appears  that  the  killing  was  done  in  car- 
rying out  the  original  intent,  however, — 
any  provocation,  whatever  it  may  be,  and 
the  heat  of  passion  arising  therefrom  imme- 
diately preceding  the  act  of  killing,  go  for 
nothing,  and  are  to  be  tJirown  ou^  of  the 
case  on  the  question  of  mitigation.  Maddy's 
Case,  1  Vent.  169;  Mason's  Case,  Foat.  C. 
L.  132,  1  East,  P.  C.  232;  King  v.  Oneby,  2 
Ld.  Raym.  14»0;  Reg.  v.  Smith,  8  Car.  A 
P.  160;  Reg.  v.  Kirkham,  8  Car.  4  P.  U6; 
Atkins  v.  State,  16  Ark.  668;  People  v. 
Stoneeifer,  6  Cal.  406 ;  Lyon  v.  State,  22  Ga. 
3»9;  Hayden  v.  State.  4  Blackf.  647;  State 
V.  Neeley,  20  Iowa,  108;  State  y.  Green,  37 
6L.R.A.(N.S.) 


Mo.  466;  State  v.  Hays,  23  Mo.  287;  Steto 
V.  Linney,  62  Mo.  40;  Com.  v.  Crane,  2 
Wheeler,  C.  C.  687 ;  State  v.  Hill,  20  N.  C. 
629  (4  Dev.  &  B.  L.  491),  34  Am.  Dec.  396: 
State  V.  Johnson,  23  N.  C.  (1  Ired.  L.)  354, 
35  Am.  Dec.  742;  State  v.  Tilly,  25  N.  C. 
(3  Ired.  L.)  424;  State  v.  Lane,  26  N.  C.  (4 
Ired.  L.)  113;  State  v.  Ta-cha-na-tah,  64  N. 
C.  614;  StofTer  v.  State,  15  Ohio  St.  47,  86 
Am.  Dec.  470;  Stewart  v.  State,  1  Ohio  St, 
60;  Com.  v.  EUenger,  1  Brewst.  (Pa.)  352; 
Com.  V.  Hare,  2  Clark  (Pa.)  467;  SUte  ». 
Ferguson,  2  Hill,  L.  619,  27  Am.  Dec.  412; 
Slaughter  v.  Com.  11  Leigh,  681,  37  Am. 
Dec.  838;  Vaiden  v.  Com.  12  Gratt.  71T{ 
Bristow  v.  Com.  15  Gratt.  834;  Dock  ▼. 
Com.  21  Gratt.  912;  Copeland  v.  Staie,  7 
Humph.  479;  McCoy  v.  State,  25  Tex.  33, 
78  Am.  Dec.  620;  Murray  v.  State,  36  Tex. 
642;  Ex  parte  Jones,  31  Tex.  Crim.  Rep. 
422,  20  8.  W.  983. 

And  testimony  given  by  the  accused  in  • 
prosecution  for  homicide,  that,  after  receiv- 
ing a  blow  from  the  deceased,  he  inteuded  to 
kill  him,  and  armed  himself  for  the  purpose 
of  killing  him,  and  hunted  him  up  for  that 
purpose ;  and  that  his  mind  was  very  much 
inflamed, — does  not  make  out  a  case  of  self- 
defense.  Scott  V.  State  (Tex.  Crim.  App.) 
93S.  W.  112. 

Nor  will  conduct  upon  the  part  of  a  wife, 
calculated  to  inflame  the  mind  of  her  bus- 
band,  reduce  his  act  of  killing  her  from 
murder  to  manslaughter,  where  he  bad 
known  of  her  infidelity  for  some  time,  and 
had  evidently  formed  the  intent  and  pur- 
pose to  kill  her  some  time  before  the  homi- 
cide, and  went  about  the  accomplishment  of 
his  purpose  with  coolness  and  deliberation. 
Harris  v.  State,  40  Tex.  Crim.  Rep.  8,  46 
S.  W.  602. 

And,  though  a  killing  was  done  while  the 
slayer  was  angered  and  while  he  was  in  a 
fit  of  passion,  it  is  nevertheless  murder  if 
it  was  done  with  premeditation  and  deliber- 
ation. People  V.  Tuczkewitz,  149  N.  Y.  240, 
43  N.  E.  548. 

And  omitting  to  charge  as  to  the  effect 
of  the  killing  in  the  heat  of  passion,  in  a 
prosecution  for  homidde,  is  not  erroneous 
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ride  to  the  police  etation.  He  claimed  on  the 
trial  that  he  procured  his  revolver  merely 
to  protect  himself  from  supposed  impending 
danger;  that  his  purpose  in  returning  to  the 
saloon  room  was  to  treat  the  crowd  and 
settle  the  existing  difficulty  that  way;  that 
before  there  was  opportunity  for  him  to 
carry  out  such  purpose  he  was  attacked  by 
Doyle;  that  he  fired  the  first  shot  through 
the  window,  being  careful  to  see  that  no  one 
was  in  the  path  of  the  bullet,  and  for  the 
purpose  of  scaring  Doyle;  that  the  latter  as 
he  rushed  toward  the  accused  attempted 
to  strike  him  with  a  beer  bottle;  that  the 
deceased  choked  the  accused,  grasping  him 
from  behind,  at  the  same  time  endeavoring 
to  get  hold  of  the  revolver  and  turn  it 
against  the  body   of  the  accused  and  dis- 


charge it;  the  latter  succeeded  in  working 
the  weapon  up  over  his  shoulder  and  toward 
Doyle,  and  then  fired;  that  Doyle  continued 
to  choke  the  accused  so  he  could  not  speak, 
in  the  meantime  getting  upon  his  shoulders, 
the  accused  being  upon  his  knees,  when  he 
fired  two  shots  backward;  thait  Doyle  then 
signified  enough  and  the  separation  oc- 
curred; that  the  reason  the  accused  armed 
himself  and  used  his  weapon  was  that  he 
believed  his  life  was  in  danger.  There  was 
evidence  tending  strongly  to  indicate  that  he 
had  no  reasonable  ground  to  fear  Doyle; 
that  he  was  the  real  aggressor-  that  Doyle 
was  wholly  unarmed;  that  he  did  not  strike 
the  accused  with  a  beer  bottle,  or  attempt 
to  do  so  or  to  strike  him  in  any  other  man- 
ner; that  all  he  did  was  to  make  unsucoeas- 


where  the  evidence  shows  deliberation.  Ter- 
ritory V.  Baker,  4  N.  M.  236,  13  Pac.  30. 

So,  a  malicious  killing,  though  done  upon 
a  sudden  quarrel  and  in  tbo  heat  of  passion, 
is  murder  in  the  second  degree,  at  least. 
Bohanan  v.  SUte,  16  Neb.  209,  18  N.  W. 
129. 

And  instructions  in  a  prosecution  for 
homicide,  which  assume  that  malice  cannot 
enter  into  a  homicide  which  results  from 
sudden  passion,  are  erroneous  and  properly 
refused.  Mitchell  v.  State,  120  Ala.  23,  30 
So.  348. 

And  wliere  it  appears  from  the  circum- 
stances of  a  homicide  that,  before  the  kill- 
ing and  before  any  provocation,  the  slayer 
intended  to  use  a  deadly  weapon  upon  any- 
one who  might  assault  or  interfere  with 
him,  a  fatal  blow  afterwards  given  will  not 
be  attributed  to  passion,  and  the  killing  will 
be  deemed  to  have  been  murder.  Rex  v. 
Thomas,  7  Car.  &  P.  817. 

Nor  is  death  resulting  from  a  desire  to 
do  great  bodily  harm  excused  by  the  heat 
of  a  sudden  quarrel;  it  is  at  least  murder 
in  the  second  d^^ee.  Com.  ▼.  Ellenger,  su- 
pra. 

And,  though  there  is  a  legal  provocation, 
a  homicide  is  murder  if  committed  under 
such  circumstances  of  cruelty  as  manifest  a 
thoroughly  wicked  heart.  State  v.  Jarrott, 
23  N.  C.  (1  Ired.  L.)  76;  State  v.  Beatty, 
61  W.  Va.  232,  41  S.  E.  434. 

And  where  a  mutual  affray  occurred,  in 
which  two  men  took  part  upon  the  one  side 
against  one  upon  the  other,  and  one  of  the 
two  held  their  antagonist  until  the  other 
procured  an  ax,  with  which  he  killed  the 
person  held,  the  deliberate  character  of  the 
act  is  inconsistent  with  the  legal  conception 
of  a  killing  in  the  heat  of  passion  engen- 
dered by  the  previous  encounter.  State  T. 
Coley,  114  N.  C.  879,  19  S.  E.  706. 

▼L  Naiure  and  sufficiency  of  the  pMsion. 

a.  Of  what  it  may  conaict. 

Paaaion  which  will  reduce  homicide  from 
murder  to  manslaughter  may  consist  of 
either  aneer.   rage,  ludden  resentment,  or 


terror.  Johnson  v.  State,  22  Tex.  App.  206, 
2  S.  W.  609;  Meuly  v.  State,  26  Tex.  App. 
274,  8  Am.  St.  Rep.  477,  9  S.  W.  563. 

And  fear,  fright,  nervousness,  and  cow- 
ardice upon  the  part  of  a  person  killing  an- 
other bear  the  same  relation  to  the  homi- 
cide on  the  question  of  mitigation  from 
miirder  to  manslaughter  as  do  anger  and 
heat  of  blood.  State  v.  Doherty,  72  Vt.  381, 
82  Am.  St.  Rep.  951,  48  AtL  658. 

Terror  upon  the  part  of  a  person  who 
kills  another,  arising  from  a  belief  upon  his 
part  that  his  life  is  in  danger  from  the 
other,  is  sufficient  to  reduce  the  killing  to 
mansiftughter,  though  his  belief  is  not  rea- 
sonable. Gilcrease  v.  State,  33  Tex.  Crim. 
Rep.  619,  28  S.  W.  551. 

And  where  one  person  assaulted  another, 
and,  in  the  light  of  a  previous  and  antece- 
dent grudge,  the  latter  had  reason  to  be- 
lieve that  he  was  in  immediate  danger  of 
death  or  serious  bodily  injury,  and  shot  the 
former,  when  the  former,  in  good  faith, 
abandoned  the  attack,  and  the  latter  after- 
wards killed  him,  he  is  not  guilty  of  mur- 
der in  either  the  first  or  the  second  degree, 
but  manslaughter  only,  wTiere  his  mind  was 
rendered  incapable  of  cool  reflection  by  the 
assault  and  the  circumstances  of  the  former 
difficulty.  Tollett  v.  State  (Tex.  Crim. 
App.)  65  S.  W.  673. 

Nor  is  defining  manslaughter  as  when  one 
strikes  a  blow  out  of  a  hot  heart,  "a  heart 
full  of  pasnon  and  full  of  anger,  and  yet 
not  full  of  sin,"  a  ground  for  reversal  in  a 
prosecution  for  homicide,  or  subject  to  ob- 
jection on  the  ground  that  it  is  ambiguous 
and  misleading,  though  ii  would  have  been 
better  for  the  court  to  have  used  legal,  in- 
stead of  moral,  terms.  State  v.  Bowers,  65 
S.  C.  207,  95  Am.  St.  Rep.  795,  43  S.  E.  656. 

So,  the  term  "heat  of  passion,"  used  with 
reference  to  mitigation  m  homicide,  refers 
to  a  mental  condition,  and  not  to  a  phys- 
ical one.  State  v.  Sloan,  22  Mont.  293,  56 
Pac  364. 

Mere  excitement  on  the  part  of  a  per- 
son who  kills  another,  however,  does  not 
negative  the  idea  of  deliberation,  or  affect 
the  degree  of  the  crime.  Sta{a^>Xo.L«wik 
14  Mo.  App.  WL       Dig  1  zed  by  CTUTQ*"    "* 
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fnl  efforts  to  prevent  the  accused  from  suc- 
cessfully using  the  weapon. 

The  foregoing  sufficiently  indicates  the 
drcumstances  of  this  case  as  the  jury  had 
the  right  to  view  them.  We  have  not  at- 
tempted to  give  the  evidence  in  any  consid- 
ei^ble  detail.  It  will  suffice,  for  the  proper 
consideration  of  the  questions  presented,  to 
show,  as  we  have,  what  the  evidence  tended 
to  prove,  and  that  sudi  tendency,  notwith- 
standing evidence  to  the  contrary,  was  suffi- 
ciently probative  to  justify  the  jury,  reason- 
ably, in  believing  beyond  a  reasonable  doubt 
that  such  tendency  pointed  to  the  truth. 

The  first  point  made  on  behalf  of  plain- 
tiff in  error  is  that  there  was  no  evidence 
warranting  a  conviction  of  the  accused  of 
murder  in  the  second  degree.    The  idea  ad- 


vanced is  that,  though  the  homicide  was  ac- 
complished by  an  act  imminently  dangerous 
to  others,  it  was  not  one  evincing  a  depraved 
mind  regardless  of  human  life,  an-i  so  did 
not  satisfy  all  elements  suggested  by  the 
language:  "Such  killing,  when  perpetrated 
by  any  act  imminently  dangerous  to  others 
and  evincing  a  depraved  mind,  regardless  of 
human  life,  without  any  premeditated  de- 
sign to  effect  the  death  of  the  person  killed 
or  of  any  human  being,  shall  be  murder  in 
the  second  degree."  Rev.  Stat.  1898,  S  4339. 
There  does  not  appear  to  be  any  merit  in 
that  contention.  The  mere  passing  of  the 
lie  under  the  <nrcnmstanoes  of  the  case 
might  well  have  Ijeen  considered  by  the  jury 
an  inadequate  provocation  for  such  passion 
as  to  satisfy  any  of  the  d^rees  of  maa- 


And  when  fear,  fright,  nervousness,  or 
cowardice  upon  the  part  of  a  person  who 
kills  another  is  without  such  provocation 
as  the  law  requires  as  a  sufficient  justifica- 
tion for  anger  and  heat  of  blood,  the  homi- 
cide which,  independently  of  these  condi- 
tions, is  murder,  is  not  thereby  rendered 
manslaughter  or  justifiable.  State  v.  Do- 
herty  and  State  v.  Lewis,  supra. 

Nor  is  substitution  of  the  words  "impulse 
of  the  moment"  for  "sudden  heat  and  pas- 
sion," in  an  instruction  as  to  manslaughter, 
prejudicial  to  the  accused  in  a  prosecution 
for  homicide.  Henson  t.  Com.  11  Ky.  L. 
Rep.  314,  11  S.  W.  471. 

Nor  is  the  substitution  of  the  word  "riot" 
in  such  an  instruction,  in  place  of  the  words 
"sudden  heat  and  passion."  Clem  v.  Com. 
11  Ky.  L.  Rep.  780,  IS  8.  W.  102. 

But  the  expressions  "quick  anger"  and 
"sudden  injury"  are  not  synonymous,  and 
an  instruction  in  a  prosecution  for  homicide 
defining  heat  of  passion  with  reference  to 
manslaughter  as  meaning  a  condition  of 
quick  anger  or  sudden  injury  is  objection- 
able as  misleading  and  confusing.  State  v. 
Sloan,  supra. 

So,  where  manslaughter  is  defined  by 
statute  to  be  voluntary  homicide  committed 
under  the  immediate  influence  of  sudden 
passion  arising  from  an  adequate  cause,  the 
passion  intended  is  one  of  the  emotions 
of  the  mind  known  as  anger,  rage,  sudden 
resentment,  or  terror  rendering  it  incapable 
of  cool  reflection.  Boyett  v.  State,  2  Tex. 
App.  93. 

b.  Whose  land  against  whom. 

Passion  which  will  mitigate  a  homicide 
from  murder  to  manslaughter  must  be  pas- 
sion upon  the  part  of  ttie  slayer,  and  the 
fact  that  the  person  killed  may  have  been 
actuated  by  violent  passion,  in  the  absence 
of  any  demonstration  by  him  against  the 
slayer,  has  no  bearing  uixin  the  grade  of 
the  homicide.  Rentfrow  v.  State,  123  Ga. 
639,  61   S.  E.  696. 

So,  to  mitigate  a  homicide  from  murder  to 
manslaughter  the  act  which  caused  death 
must  have  been  directly  caused  by  passion 
6Ii.R.A.(N5.)' 


arising  out  of  provocation;  it  is  not  enough 
that  the  mind  was  agitated  by  passion  aris- 
ing from  some  other  provocation,  or  a  prov- 
ocation given  by  some  person  other  than  th« 
one  killed.  Finch  v.  State  {Tex.  Crim. 
App.)  70  S.  W.  207;  State  v.  Vinso,  171  Mo. 
676,  71  8.  W.  1034. 

A  man  cannot  embroil  himself  in  a  con- 
troversy with  one  man,  and  when  tSnt  is 
over  kill  another  unoffending  and  unsus- 
pecting citizen,  who  wus  not  a  part^  to  his 
quarrel,  and  had  given  him  no  provocation. 
State  V.  Vinso,  supra. 

So,  where  manslaughter  is  defined  by  stat- 
ute to  be  voluntary  homicide  committed  un- 
der the  immediate  influence  of  sudden  pas- 
sion arising  from  adequate  cause,  the  act 
must  be  directly  caused  by  the  passion  aris- 
ing out  of  the  provocation;  it  is  not  enough 
that  the  mind  is  merely  agitated  !>y  pas- 
sion arising  from  some  other  provocation  or 
by  provocation  by  some  other  person  than 
the  one  killed.  Boyett  v.  State,  supra; 
White  V.  State,  44  Tex.  Crim.  App.  346,  63 
L.R.A.  660,  72  S.  W.  173. 

And  the  fact  that  at  the  time  one  killed 
another  he  was  laboring  under  such  a  pas- 
sion as  deprived  him  of  the  power  of  form- 
ing the  intent  with  deliberate  mind  does 
not  reduce  the  crime  to  manslaughter  if 
the  passion  was  caused  hj  another  person, 
and  the  killing  of  the  deceased  was  inten- 
tional, and  not  by  mistake.  White  v.  State, 
supra. 

c.  Sufficiency  of. 

To  mitigate  a  homicide  from  murder  to 
manslaughter,  there  must  have  been  not  only 
passion  or  hot  blood  arising  from  a  provo- 
cation, but  also  such  passion  or  heat  of 
blood  as  would  naturally  destroy  the  sway 
of  reason,  and  render  the  mind  of  an  ordi- 
nary person  incapable  of  cool  reflection,  and 
produce  what,  according  to  human  experi- 
ence, may  be  called  an  uncontrollable  im- 
pulse to  do  violence.  State  v.  Davis,  50 
S.  C.  405,  62  Am.  St.  Rep.  837,  27  S.  E. 
005;  People  v.  Freeland,  6  Cal.  98;  Smitii 
V.  People,  1  Colo.  147;  Gann  v.  State,  SO 
Qa.  67;  Nowacryk  t.  People,  139  HL  336,  28 
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slaughter  required  to  be  characterized  by 
heat  of  passion.  They  may  well  have  con- 
Bidered  that  for  a  person  to  angrily  dispute 
over  such  a  trifling  matter  as  to  who  should 
puy  a  paltry  fium  for  the  drinks,  his  ad- 
versary apparently  not  being  much,  if  any, 
his  superior  in  strength  and  ability  to  de- 
fend himself  by  ordinary  means,  and,  upon 
being  called  a  liar,  to  rush  off  to  his  room, 
return  armed  with  a  revolver,  bent  on  using 
it  to  secure  an  apology  or  revenge,  to  draw 
it  and,  while  his  adversary  was  merely  try- 
ing to  prevent  it  from  being  successfully 
used,  to  discharge  it  four  times,  sending 
three  bullets  into  the  body  of  his  victim 
with  fatal  effect,  very  clearly  evinced  a  de- 
praved mind,  regardless  of  human  life.  The 
jury,  having  found  the  accused  guilty  of  an 


offense  higher  than  manslaughter,  must  have 
viewed  the  evidence  quite  charitably  in  find- 
ing a  verdict  of  murder  in  the  second  degree 
instead  of  murder  in  the  first  degree. 
They  were,  it  seems,  well  warranted  in  be- 
lieving that  the  shots  that  took  effect  were 
fired  during  the  struggle  when  the  two  men 
were  down,  or  substantially  so,  on  the  floor; 
that,  though  the  weapon  was,  when  dis- 
charged, pointed  at  a  vital  part  of  Doyle's 
body,  the  position  of  the  accused  was  such 
that  he  may  not  have  been  conscious  of  that 
precise  fact,  and  may  have  fired  thinking 
thereby  more  of  disabling  Doyle,  yet  regard- 
leas  of  consequences,  than  of  taking  human 
life.  In  other  words,  that  he  had  no  specific- 
ally formed  design  to  take  such  life,  but 
worked  the  weapon  as  he  did  moved  by  a 


N.  E.  961 ;  Crosby  v.  People,  137  111.  326,  27 
N.  E.  49;  State  v.  Hoyt,  13  &Unn.  132,  Oil. 
125;  SUte  V.  Grugin,  147  Mo.  39,  «  L.R.A. 
774,  71'  Am.  St.  Rep.  553,  47  S.  W.  1058; 
State  V.  Holme,  54  Mo.  153;  Brooks  v.  Com. 
61  Pa.  352,  100  Am.  Dec.  645;  Seals  v. 
State,  3  Baxt.  459;  Swanner  v.  State  (Tex. 
Oim.  App.)  68  S.  W.  72. 

This  is  the  doctrine  of  Johnson  v.  State. 

The  heat  of  passion  which  will  mitigate 
a  homicide  from  murder  to  manslaughter 
must  have  been  such  as  to  render  the  mind 
incapable  of  cool  reflection.  Pitta  v.  State, 
29  Tex.  App.  374,  16  S.  W.  189;  Neyland 
V.  State,  13  Tex.  App.  549;  Howard  v. 
State,  23  Tex.  App.  265, 5  S.  W.  231;  John- 
son V.  State,  22  Tex.  App.  206,  2  S.  W.  609 ; 
Maria  v.  State,  28  Tex.  698;  Yancy  v.  State 
(Tex.  Crim.  App.)  87  S.  W.  693;  Meuly  v. 
State,  26  Tex.  App.  274,  8  Am.  St.  Rep. 
477,  9  S.  W.  563;  Olds  v.  State,  44  Fla.  452, 
33  So.  206 :  Rentfrow  v.  SUte,  123  Ga.  539, 
51  S.  W.  596. 

Sudden  heat  and  passion,  to  mitigate 
homicide  from  murder  to  manelaugliter, 
must  go  to  the  extent  that  the  reason  is 
partially  or  entirely  dethroned,  and  the  man 
is  not  himself.  State  v.  Summer,  53  S.  C. 
32,  74  Am.  St.  Rep.  707,  32  S.  E.  771. 

The  state  of  mind  of  a  slayer  which  will 
reduce  killing  from  murder  to  manslaughter 
must  be  such  that  the  suddenly  excited  pas- 
sion suspends  the  exercise  of  judgment  and 
dominates  volition,  so  as  to  exclude  premed- 
itation and  a  formed  design.  Smith  t. 
State,  83  Ala.  26,  3  So.  651. 

Self-control  determines  malice  in  homi- 
cide, and  as  long  as  this  exists  the  crime  is 
murder,  the  d^pree  of  which  is  to  be  deter- 
mined by  facts  other  than  the  varying  de- 
grees of  provocation.  Reed  v.  Com.  98  Va. 
817,  36.8.  E.  399. 

And  heat  of  passion,  to  mitigate  homi- 
cide from  murder  to  manslaughter,  must  be 
•uch  as  to  tend  to  lead  ordinary  men  of 
fair  average  disposition  to  act  rashly  and 
without  judgment.  Maher  v.  People,  10 
Mich.  212.  81  Am.  Dec.  781 ;  People  v.  Lil- 
lOT,  43  Mich.  521,  5  N.  W.  982;  Ryan  v. 
Stete,  115  Wis.  488,  92  N.  W.  271. 

There  must  have  been  such  *  transport 
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of  passion  as  to  render  the  slayer,  for  the 
time,  deaf  to  the  voice  of  reason.  State  v. 
Tilghman  (Del.)  63  Atl.  772. 

Nor  are  the  natural  teraperaraeut  and  dis- 
position of  a  person  to  be  taken  into  con- 
sideration in  this  connection.  The  question 
is  whether  the  provocation  is  such  as  may 
be  sui^posed  to  affect  and  influence  ordinary 
minds;  and  evidence  as  to  the  demeanor, 
appearance,  conduct,  and  bearing  of  the  ac- 
cused in  a  prosecution  for  homicide,  just 
previous  to  the  time  of  the  killing,  and  as 
to  his  natural  temperament  or  disposition, 
is  inadmissible.  Garlitz  v.  State,  71  Md.  293, 
4  L.R.A.  601,  18  Atl.  39. 

And,  since  temper  means  »  disposition  of 
the  mind  to  give  way  to  anger,  resentment, 
or  the  like,  and  courage  means  that  quality 
of  the  mind  which  enables  one  to  encounter 
dangers  or  difficulties  with  firmness  or  with- 
out fear,  in  charging  as  to  homicide,  under 
a  statute  providing  that  adequate  cause  to 
reduce  homicide  to  manslaughter  means 
such  as  would  commonly  produce  a  degree  of 
anger,  rage,  resentment,  or  terror  in  a  per- 
son of  ordinary  temper  sufficient  to  render 
the  mind  incapable  of  cool  reflection,  it  is 
not  proper  to  substitute  the  expression 
"person  of  ordinary  temper  and  courage." 
Gardner  v.  State,  40  Tex.  Crim.  Rep.  19,  48 
S.  W.  170. 

Though  it  has  been  held  that  the  rule 
that,  where  persons  become  suddenly  heated, 
and  engage  immediately  in  mortal  conflict, 
fighting  upon  equiU  terms,  and  one  kills  the 
other  in  the  heat  of  passion,  the  homicide 
is  mitigated  to  manslaughter,  applies  only 
to  equals,  and  not  to  the  case  of  a  white 
man  and  a  slave,  where  the  slave  kills  the 
white  man  under  such  circumstances.  State 
V.  Jarrott,  23  N.  C.   (1  Ircd.  L.)   76. 

And  that,  in  determining  whether  or  not 
a  provocation  has  produced  passion,  differ- 
ences of  habits  of  feeling  and  modes  of 
thought  between  different  persons,  classes, 
and  races  must  be  taken  into  consideration 
in  a  prosecution  for  a  homicide  claimed  to 
be  the  result  of  such  passion ;  and  that,  ow- 
ing to  such  difference  between  the  black  and 
the  white  race,  an  act  constituting  provo- 
cation, which   would   mitigate   a  homioids 
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depr»Ted  mind,  regardless  of  huouui  life 
within  the  meaning  of  the  statute.  The  case 
seems  to  present  more  clearly  the  essentials 
of  murder  in  the  second  degree  than  did 
Odette  V.  State,  90  Wi8.,2S8,  62  N.  W. 
1054,  or  Flynn  t.  SUte,  »7  W»e.  44,  72  N.  W. 
373.  As  said  in  effect  in  the  latter  case, 
the  evidence  was  open,  reasonably,  to  the 
view  that  the  act  of  the  accused  was  that  of 
an  angry  man,  without  adequate  provoca- 
tion to  suggest,  reasonably,  manslaughter 
in  the  third  degree,  evincing  a  depraved 
mind,  regardless  of  human  life,  without  the 
formed  design  to  take  human  life,  essential 
to  murder  in  the  first  degree. 

Error  is  assigned  because  testimony  was 
rejected  as  regards  what  the  accused  said 
about  the   circumstances   of   the   homicide. 


when  he  was  on  the'  street  ear,  joameying 
to  the  police  station  to  surrender  himself 
into  the  custody  of  the  law.  If  ihe  story 
told  to  the  motorman  was  so  near  to  and 
connected  with  the  transaction  to  which  it 
referred  as  to  really  characterize  it,  then  it 
was  within  the  field  of  res  nestce,  and  the 
evidence  in  relation  thereto  should  have 
been  admitted.  What  does  and  what  does 
not  form  part  of  the  res  gestce,  as  regards 
any  particular  occurrence  is  often  not  clear- 
ly ascertainable.  The  principle  governing  the 
matter  has  definite  boundaries,  but  whether 
any  particular  circumstance  falls  within 
such  boundaries,  upon  the  matter  in  regard 
thereto  being  presented  to  •  trial  court,  i* 
a  question  of  competency,  the  decision  of 
which  on  appeal  is  to  be  treated  as  a  verity 


committed  by  a  white  man  to  manslaughter, 
does  not  necessarily  have  a  like  efTect  when 
the  homicide  is  committed  on  a  white  man 
by  a  slave.    Nelson  v.  State,  10  Humph.  618. 

The  passion  which  will  mitigate  a  homi- 
cide from  murder  to  manslaughter  need  not, 
however,  be  such  as  entirely  to  dethrone  rea- 
son, or  entirely  to  shut  out  knowledge  and 
volition.  State  v.  Davis,  60  8.  C.  405,  62 
Am.  St.  Rep.  837,  27  S.  E.  90S;  Smith  v. 
State  and  Maher  v.  People,  supra;  State  v. 
Hill,  20  N.  C.  629  (4  Dev.  &  B.  L.  401)  34 
Am.  Dec.  396;  State  v.  Henderson,  24  Or. 
100,  32  Pac.  1030;  Haile  v.  State,  1  Swan, 
248;  Young  v.  State,  11  Humph.  200;  Peo- 
ple V.  Calton,  5  Utah,  451,  16  Pao.  902. 

Kor  need  it  be  so  great  as  to  render  the 
slayer  entirely  incapable  of  4eliheration  or 
premeditation.    Seals  ▼.  State,  3  Bazt.  459. 

Heat  of  passion  is  sufficient  to  mitigate 
homicide  ^om  murder  to  manslaughter 
though  the  slayer  was  not  deprived  of  all 
reason  so  as  to  be  incapable  of  purpose  or 
intention,  if,  being  greatly  excited,  he  was 
impelled  to  do  the  act  by  a  sudden  motive 
of  revenge.  Quarles  t.  State,  1  Sneed,  407 ; 
Seals  V.  State,  supra. 

And  it  is  sufficient  that  a  design  to  kill 
was  formed  in  the  midst  of  a  conflict,  when 
reason  was  obscured  by  passion,  although 
the  slayer  had  at  the  time  enough  reason 
and  reflection  left  to  enable  him  to  know 
that  he  was  about  to  take,  and  to  intend  to 
take,  the  life  of  his  adversary.  State  v. 
Henderson,  supra. 

And  an  instruction  deftiing  manslaughter, 
and  authorizing  the  jury  to  review  all  the 
circumstances  of  the  case  connected  with 
that  issue,  and  to  find  that  offense  if  they 
believe  that  the  circumstances  were  ade- 
quate to  engender  passion  and  to  render 
the  mind  of  the  accused  incapable  of  reflec- 
tion, sufficiently  presents  the  issue  of  man- 
slaughter. Greer  v.  State  (Tex.  Crim. 
App.)  45  8.  W.  12. 

Nor  is  an  instruction  telling  the  jury 
that  they  must  believe  the  killing  was  done 
in  sudden  heat  of  passion,  apparently  irre- 
sistible, to  warrant  a  finding  of  voluntary 
manslaughter,  subject  to  the  objection  that 
it  requires  the  accused  to  show  the  ezist- 
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ence  of  a  passion  absolutely  irresistible.  Da- 
vis V.  People,  114  111. '86,  29  N.  C  192. 

Vn.  Conditions  and  circumstances  indicat- 
ing passion  or  malice  as  the  MntroIUag 
factor. 

«.  Generally. 

In  determining  aa  to  the  existenee  •! 
heat  of  passion  which  will  mitigate  a  homi- 
cide, all  circumstances  and  conditions  con- 
nected with  the  killing  should  be  takes 
into  consideration.  Reg.  t.  Kirkham,  8  Oar. 
&  P.  115. 

The  time  which  elapsed  between  the  prov- 
ocation and  tiie  killing,  the  prisoner's  pre- 
vious conduct,  the  deadly  nature  of  the  weap- 
on, and  the  repetition  of  the  blows,  are  all 
to  be  considered;  since,  though  the  law  con- 
descends to  human  frailty,  it  does  not  in- 
dulge human  ferocity,  but  considell  a  man 
to  be  a  rational  being,  and  requires  that  he 
should  exercise  a  reasonable  control  ovei 
his  passions.    Ibid. 

And  whether  or  not  the  homicidal  act  waa 
done  in  the  way  in  which  passion  prompta 
a  man  to  act  must  be  taken  into  consid- 
eration in  determining  whether  or  not  a 
provocation  given  to  the  slayer  had  produced 
passion.  State  v.  Curry,  46  N.  C  (1  Jones, 
L)  280. 

Nor  is  the  conditio^  of  mind  of  a  person 
who  killed  another,  with  reference  to  heat 
of  passion,  to  be  ascertained  solely  from 
what  took  place  at  the  time  of  the  killing: 
the  relations  of  the  parties  which  preceded 
it  are  to  be  taken  into  consideration  where 
they  were  connected  with  the  tttgeir,  and 
were  of  such  a  nature  and  character  as  to 
produce  an  influence  upon  the  mind  of  the 
accused  when  recalled  at  the  moment  of  the 
killing.  People  v.  Barberi,  149  N.-Y.  256, 
52  Am.  St.  Rep.  717,  49  N.  E.  835. 

And,  in  determining  as  to  the  existence  of 
requisite  passion  to  mitigate  a  homicide 
from  murder  to  manslaughter,  previous  in- 
dignities and  insults  may  be  taken  into  con- 
sideration in  connection  with  the  present 
provocation.  Messer  v.  State,  43  Tex.  CHm 
Rep.  97,  63  S.  W.  643. 
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unless  manifestly  wrong.  Emery  t.  State, 
101  Wis.  627-648,  78  N.  W.  145;  Hupter  v. 
National  Distilling  Co.  119  Wis.  417,  06  N. 
W.  809;  Kavanaugh  v.  Wausau,  120  Wis. 
611,  98  N.  W.  660. 

Since  a  minor  circumstance  cannot  be 
properly  said  to  be  a  part  of  the  res  gestw 
as  to  the  major  matter,  imless  it  is  so  con- 
nected with  the  latter  as  to  speak  for  itself, 
as  it  is  said,  indicating  the  character  of  the 
main  fact,  such  minor  circumstance,  in  order 
to  fall  within  the  field  of  res  gestte,  must 
necessarily  be  undesigned,  and  ao  must  hare 
an  unbroken  causal  relation  to  the  main 
subject  of  inquiry.  At  the  point  where  that 
causal  relation  is  so  interrupted  by  time  or 
other  circumstances  that  what  lies  further 
on   no    longer    appreciably    illustrates    the 


character  of  the  main  fact,  is  the  boundary 
line  between  what  is  and  what  is  not  res 
gest<B.  There  is  no  controlling  rule  as  to 
the  length  of  time  between  the  happening  of 
the  main  fact  and  that  of  the  minor  inci- 
dent claimed  to  characterize  the  former,  by 
means  of  which  the  validity  oi  the  «laim  in 
that  regard  can  even  be  established  prima 
facie.  The  time  which  is  sufficient  to  break 
the  chain  under  some  circumstances  would 
not  be  under  others.  Under  some  the  time 
might  be  very  brief,  «nd  under  others  it 
might  be  considerable.  When  the  claimed 
evidentiary  circumstance  is  so  far  disasso- 
ciated with  the  main  fact  as  not  to  be  ap- 
preciably considered  an  incident  of  it,  it  it 
mere  hearsay,  not  res  gestte. 
In  thia  case  the  accused  d^d  net  leave  the 


While  a  provocation  must  arise  at  tlie 
time  of  the  killing  to  reduce  homicide  to 
manslaughter,  and  the  passion  must  not  be 
the  result  of  a  former  provocation,  the  jury 
in  a  prosecution  therefor  may,  in  deciding 
the  sufficiency  of  the  provocation  and  sub- 
sequent passion,  look  to  past  occurrences  be- 
tween the  parties,  and  consider  all  the  facts 
and  circumstances  in  evidence;  and  an  in- 
struction which  tends  to  eliminate  from 
manslaughter  previous  acts  and  circum- 
stances wbich,  viewed  in  the  light  of  the  im- 
mediate environment  of  the  homicide,  might 
be  sufficient  to  produce  sudden  passion,  is 
objectionable  as  restrictive,  though  the  court 
informs  the  jury  that  any  condition  or  cir- 
cumstance which  is  capable  of  creating, 
and  which  doe*  create,  passion  would  be 
adequate  cause.  Adams  v.  State,  42  Tex. 
Crim.  Rep.  366,  60  S.  W.  47. 

But  an  instruction  telling  the  jury  that, 
in  determining  the  state  of  mind  of  the 
slayer  with  reference  to  anger,  rage,  resentr 
ment,  or  terror  rendering  him  incapable  of 
cool  reflection^  they  must  view  the  acts  and 
conduct  of  the  person  killed  at  the  time  of 
the  killing,  in  the  light  of,  and  ii)  eonnec- 
tion  with,  all  the  other  facts  and  circum- 
stances in  evidence,  is  not  objectionable  as 
too  restrictive  because  of  the  direction  to 
view  the  acts  and  conduct  of  the  deceased 
and  the  omission  to  mention  those  of  the 
accused.  Magruder  v.  State,  36  Tex.  Crim. 
Rep.  214,  33  S.  W.  233. 

k.  Existencs  of  previous  malice  or  intent  to 
kill. 

The  mere  fact  of  passion  upon  the  part  of 
a  slayer  will  not  reduce  the  homicide  from 
murder  to  manslaughter  where  there  was  a 
previous  purpose  to  kill.  Collins  v.  United 
States,  ISO  U.  S.  62,  37  L.  ed.  998,  14  Sup. 
Ct.  Rep.  9;  State  v.  Nelson,  101  Mo.  464, 
14  S.  W.  712;  State  v.  Gee,  85  Mo.  647; 
State  V.  Pankey,  104  N.  C.  840,  10  S.  E. 
315;  Howard  v.  State  (Tex.  Crim.  App.) 
58  S.  W.  77. 

Where  the  existence  of  deliberate  malice 
in  a  person  who  killed  another  is  once  as- 
certained, its  continuance  down  to  the  per- 
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petration  of  the  meditated  act  must  be  pre- 
sumed, unless  there  is  evidence  to  repel  it; 
there  must  be  some  evidence  to  show  that 
the  wicked  purpose  had  been  abandoned. 
State  V.  .lohnson,  23  N.  C.  (1  Ired.  L.)  354, 
3S  Am.  Dec.  742;  State  v.  Tilly.  25  N.  C. 
(3  Ired.  L.)  424;  Rigge  v.  State,  30  Miss. 
635. 

And  when  an  antecedent  grudge  has  been 
proved,  and  there  is  no  satisfact(xy  evidenoe 
to  show  that  the  wicked  purpose  has  been 
abandoned,  a  subsequent  provocation  must 
be  a  grievous  one  to  warrant  a  finding  that 
the  homicide  thereaiter  committed  was  on 
the  recent  provocation,  and  not  on  the  old 
grudge.  Holland  v.  State,  12  Fla.  117; 
State  ▼.  Dettmer,  124  Mo.  426,  27  8.  W. 
1117. 

And  where  there  is  no  evidence  that  • 
fresh  provocation  intervened  between  the 
preconceived  malice  of  the  aocused  toward 
the  deceased  and  the  infliction  of  a  mortal 
injury,  it  is  not  error  to  refuse  an  instruc- 
tion on  that  •td>ject.  Harris  v.  State,  8 
Tex.  App.  90. 

So,  where  a  definite  intent  to  kill  existed 
in  a  person  who  afterwards  killed  another, 
independent  of  any  provocation,  and  the 
provocation  afterwards  given  him  was  a 
mere  collateral  circumstance,  the  motive  of 
the  killing  will  be  referred  to  the  previous 
malice,  and  not  to  passion  arising  from 
the  present  provocation.  State  v.  Johnson, 
47  N.  C.  (2  Jones,  L.)  247,  64  Am.  Dec. 
682;  State  T.  Owen,  61  N.  C.  (Phill.  L.) 
425;  State  V.  Johnson,  23  N.  0.  (1  Ired. 
L.)  364,  38  Am.  Dec.  742;  State  v.  Tilly, 
supra;  State  v.  Ta-cha-na-tah,  64  N.  C.  618. 

But  where  there  had  been  a  quarrel  be- 
tween two  persons,  and  a  reconciliation  be- 
tween them,  and  afterwards,  upon  a  new 
and  sudden  falling  out,  one  of  them  killed 
the  other,  the  killing  was  not  murder,  un- 
less, under  the  circumstances,  it  appears 
that  the  reconciliation  was  but  pretended, 
and  that  the  hurt  was  done  upon  the  score 
of  the  old  malice.  Bolzer  v.  People,  129  111. 
112,  4  L.R.A.  579,  21  N.  E.  818;  State  ▼. 
Horn,  116  N.  C.  1037,  21  S.  E.  694;  Stata 
V.  Johnson,  W  N.  a   (1  Ired.  L.)   354,  3S 
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Bcene  of  the  homicide  until  some  time  after 
it  occurred.  He  took  time  to  summon  the 
doctor.  While  so  doing  he  was  admonished 
into  some  fair  degree  of  coolness  and 
quietude  by  the  doctor,  who  was  unable,  at 
first  by  reason  of  the  excited  state  the  ac- 
cused was  ain,  to  understand  what  was 
wanted.  Thereafter  the  accused  remained 
in  the  saloon  room  for  a  time  considering 
whether  to,  as  he  said,  wait  until  the  de- 
ceased's pockets  were  examined.  Then  he 
went  to  bis  room  sufficiently  composed  to 
form,  which  he  did,  a  deliberate  purpose  to 
forestall  being  arrested  on  a  warrant,  by 
going  to  the  police  station  and  surrendering 
himself  to  the  authorities.  He  then  put  on 
his  hat,  passed  down  the  hallway  to  and 
down  the  stairs  and  out  the  side  door  of  the 
building  into  the  ^reet.    He  then  walked 


down  the  street  somewhere  about  %  ot  » 
mile  toward  his  destination,  when  an  op- 
portunity presented  itself  for  him  to  con- 
tinue his  journey  on  a  car.  He  concluded  to 
improve  it.  After  boarding  the  car  he  ixtld 
the  motorman  where  he  wanted  to  go  and 
related  that  which  it  was  sought  to  prove 
as  rea  gestm. 

This  relation  of  the  matter  shows,  U 
seems,  without  further  comment,  that  the 
occurrence  on  the  car  was  too  remote  from 
the  homicide  to  be  so  clearly  an  incident  of 
it  as  to  preclude  the  trial  court  from  holding 
tliat  it  was  outside  the  boundaries  of  r«» 
geatig.  Iliere  had  been  too  much  time  for 
reflection;  too  much  time  to  calculate  upon 
the  consequences,  and  too  much  opportunity 
and  motive  for  making  up  a  story   with 


Am.  Dec.  742;  State  v.  Barnwell,  80  N.  O. 
4«6;  Beg.  V.  Selten,  11  Cox,  C.  C.  674. 

And  where  two  persons  met  by  accident 
and  quarreled,  and  one  assaulted  the  other 
with  a  grubbing  hoe,  and  actually  struck 
bim  with  it,  and  thereupon  the  latter  shot 
and  killed  the  former,  the  motive  of  the 
homicide  will  be  referred  to  the  passion 
aroused  by  the  blow,  and  not  to  previous 
malice,  though  such  previous  malice  ex- 
isted. State  V.  Johnson,  47  N.  C.  (2  Jones, 
L.)  247,  64  Am.  Dee.  682. 

So,  where  a  person,  upon  unexpectedly 
meeting  his  adversary,  who  had  intercepted 
bim  upon  his  lawful  road  and  in  his  lawful 

gursuit,  accepted  a  fight  which  he  might 
ave  avoided  by  passing  on,  and  killed  his 
adversary,  the  provocation  being  sudden  and 
unexpected,  the  law  wiil  not  presume  the 
killing  to  have  been  upon  the  ancient  grudge, 
but  upon  the  insult  given  by  stopping  him 
upon  the  way;  and  the  killing  will  be 
deemed  to  have  been  manslaughter.  Cbpe- 
land  V.  State,  7  Humph.  479. 

But,  while  a  killing  will  not  be  presumed 
to  be  upon  antecedent  malice  where  a  fresh 
provocation  intervenes  between  such  malice 
and  the  killing,  it  may  be  proved  to  have 
actuated  the  slayer  by  circumstances  and 
facts  of  the  case,  notwithstanding  the  fresh 
provocation.  Murray  v.  State,  1  Tex.  App. 
417;  McCoy  v.  State,  25  Tex.  43,  78  Am. 
Dec.  520. 

And  the  rule  that,  where  a  fresh  provoca- 
tion has  intervened  between  the  original 
trouble  and  a  homicide  following  it,  the 
homicide  will  be  attributed  to  the  fresh 
provocation,  and  not  to  the  previous  malice, 
has  no  application  to  a  case  in  which  a 
person,  knowing  he  had  violated  a  law  and 
was  subject  to  arrest,  coolly  and  deliber- 
ately killed  the  officer  seeking  to  make  the 
arrest,  whether  legal  or  illegal.  Miller  v. 
State,  32  Tex.  Crim.  Rep.  ?l\9,  20  S.  W. 
1103. 

c.  Threats. 

Though  previous  threats  are  evidence  of 
malice,  where  provocation  intervened  be- 
tween a  threat  by  one  person  against  an- 
6I,.R.A.(N.S.) 


other  and  the  killing  of  the  latter  by  the 
former,  it  is  not  a  conclusive  presumption  of 
law  that  the  killing  was  in  piu-suanoe  of  the 
threat,  and  not  upon  the  passion  produced 
by  the  provocation;  whether  it  was  eo  or 
not  is  a  question  for  the  jury.  Bolzer  ▼. 
People,  supra. 

And  where  previous  threats  or  malevolent 
conduct  by  the  accused  toward  the  deceased, 
together  with  a  subsequent  provocation,  ap- 
pear in  a  prosecution  for  homicide,  the  JU17 
must  consider  carefully  all  the  attendant 
facts  and  circumstances  to  determine 
whether  they  wore  called  forth  l^  sudden 
passion  aroused  by  some  immediate  provo- 
cation, or  by  an  antecedent  and  fixed  pur^ 
pose  to  kilL  North  Carolina  t.  Gosnell,  74 
Fed.  734;  Bolzer  v.  People,  supra. 

A  threat  to  defend  oneself  in  case  of  an 
attack  does  not  imply  the  same  malice  and 
evil  intent,  and  does  not  have  the  same 
weight,  as  indicating  a  killing  on  malice, 
and  not  in  hot  blood,  as  one  unaccompa- 
nied by  such  qualification.  Bolzer  v.  Peo- 
ple, supra. 

And  where  one  person  makes  a  threat 
against  the  life  of  another,  but  thereafter 
their  relations  are  shown  to  be  friendly,  and 
upon  an  immediate  provocation  the  threat- 
ener  kills  the  other,  he  should  be  convicted 
of  manslaughter  only;  since,  after  the  rec- 
onciliation, the  law  will  presume  the  crime 
to  be  due  to  the  new  sudden  provocation, 
and  not  to  the  previous  malice.  State  ▼. 
Horn,  supra. 

Nor  is  it  competent,  where  a  sufficient 
provocation  at  the  time  to  extenuate  a  hom- 
icide is  proved,  for  the  prosecution,  in  or- 
der to  show  that  the  act  of  killing  was  not 
by  reason  of  the  immediate  provocation,  but 
of  a  pre-existing  malice,  to  prove  that,  the 
year  before,  the  prisoner  declared  his  intui- 
tion to  kill  two  of  three  men;  it  being  ad- 
mitted that  the  deceased  was  not  one  of  the 
men  referred  to.  State  y.  Baxfield,  29  N. 
C.  (7  Ired.  L.)  299. 

d.  Seeking  or  provoking  difficulty. 

Though  hard  blows  were  given  by  one  per- 
son to  another,  and  though  the  Uood  •!  flie 
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reference  to  the  future,  to  warrant  holding 
that  the  statement  on  the  car  was  an  un- 
designed incident  of  the  main  fact,  the 
homicide. 

Evidence  was  offered  to  prove  that  the  ac- 
cused was  reputed,  in  his  home  country,  to 
be  a  man  of  truth  and  veracity,  and  the  evi- 
dence was  rejected.  While  the  ruling  on 
that  matter  is  presented  for  review,  counsel 
for  the  accused  was  too  candid  with  the 
court  to  press  it  with  any  considerable  de- 
gree of  eoniidenoe.  It  was  conceded,  aa  of 
course  the  fact  is,  that  it  is  quite  elemen- 
tary that  a  witness  is  not  to  be  supported 
by  proof  of  his  having  a  good  reputation  for 
truth  and  veracity,  till  his  reputation  in 
that  regard  shall  have  been  directly  at- 
tacked.    Wigmore,  Ev.  g   1104;   Jones,  Ev. 


f  156.  That  rule  is  the  logical  result  of 
the  other  one  that  the  law  presumes  every 
person  to  be  reputed  truthful  tUl  evidence 
shall  have  been  produced  to  the  contrary; 
and,  therefore,  for  one  to  take  the  initiative 
in  establishing  that  which  so  needs  no  sup- 
port, other  than  the  legal  presumption,  i^ 
useless. 

The  court  refused  a  request  to  submit  to 
the  jury  the  question  of  whether,  on  the 
evidence,  the  accused  was  guilty  of  man- 
slaughter in  the  fourth  degree.  That  is  de- 
fined by  S  4362,  Rev.  Stat.  1898,  thus:  "The 
involuntary  killing  of  another  by  any 
weapon,  or  by  any  means,  neither  cruel  nor 
unusual,  in  the  heat  of  passion,  in  any 
cases  other  than  such  as  are  herein  declared 
to   be    justifiable    or    excusable   homicides, 


person  struck  was  sufficiently  heated  there- 
by to  cause  him  to  act  suddenly  and  in  hot 
blood,  his  crime  of  killing  his  assailant  is 
not  necessarily  manslaughter,  since  his  con- 
duct may  have  contribiijed  to  bring  on  the 
difficulty,  and  he  may  have  had  reasonable 
mode  of  escape.  Thayer  v.  State,  138  Ala. 
39,  36  So.  406. 

An  attack  or  a  difficulty  sought  or  in- 
cited, by  a  person  who  killed  his  antagonist 
in  such  difficulty,  for  the  purpose  of  furnish- 
ing himself  with  a  pretext  to  slay  him, 
furnishes  no  provocation  for  such  killing, 
and  it  will  be  deemed  to  have  been  caused 
by  the  previous  grudge,  and  not  to  have  re- 
sulted from  the  heat  of  passion  arising  from 
the  attack  or  the  difficulty.  Bolzer  v.  Peo- 
ple,' 129  HI.  112,  4  L.R.A.  579,  21  N.  E.  818; 
JTudge  V.  State,  58  Ala.  406,  29  Am.  Rep. 
767;  Noble  v.  State,  75  Ark.  246,  87  S.  W. 
120;  State  ▼.  Summer,  55  S.  0.  38,  74  Am. 
St.  Rep.  707,  32  S.  E.  771;  Carter  ▼.  SUte, 
37  Tex.  Crim.  Rep.  403,  35  S.  W.  378. 

And  if  one  seeks  another  and  enters  into 
a  fight  with  him,  with  the  purpose,  under 
the  pretense  of  fighting,  to  stab  him,  and 
a  homicide  ensues,  it  is  murder  in  the  as- 
sailant no  matter  what  provocation  is  then 
given,  or  how  high  the  assailant's  passions 
rise  during  the  combat.  Reg.  v.  Smith,  8 
Oar.  ftp.  160;  Stote  v.  Lane,  26  N.  C.  (4 
Ired.  L.)  113;  1  Hale.  P.  C.  461;  Stote  v. 
Ferguson,  2  Hill,  L.  619,  27  Am.  Dec.  412; 
Brownlee  v.  State  (Tex.  Orim.  App.)  87  S. 
W.  1163. 

And  an  instruction  in  a  prosecution  for 
homicide  that  one  who  killed  entirely  from 
passion  suddenly  aroused  cannot  be  con- 
victed of  murder  is  properly  refused,  where 
it  leaves  out  of  consideration  evidence  that 
the  slayer  brought  on  the  difficulty.  Peel  v. 
Stote,  14-4  Ala.  125,  39  So.  251. 

So,  where  one  person,  from  previous  an- 
gry feelings,  on  meeting  another  strikes  him 
with  a  whip  with  a  view  to  indtfte  him  to 
draw  a  pistol,  or  believing  he  will  do  so  in 
resentment  of  the  insult,  and  determines,  if 
he  does  so,  to  shoot  him  as  soon  as  he  draws, 
and  the  latter  does  draw  and  the  former 
Immediately  kills  him,  it  is  murder.  Stote 
T.  Martin,  24  N.  C.  (2  Ired.  L.)  101. 
»L.R.A.(N.S.) 


But  where  a  person  begins  a  quarrel,  or 
voluntorily  enters  into  a  difficulty,  and  in 
the  heat  of  passion  slays  his  adversary, 
though  the  law  will  not,  because  of  his  be- 
ing in  fault,  excuse  him  altogether,  it  will 
consider  the  intent  and  absence  of  malice 
aforethought,  and  adjudge  him  guilty  of 
manslaughter  only.  Stote  v.  Goddard,  146 
Mo.  177,  49  8.  W.  82. 

And  where  a  man  went  to  the  house  of  a 
woman,  knowing  that  she  had  an  irritable,  *>' 
furious  temper,  for  the  purpose  of  provok- 
ing her,  and  she  immediately  made  a  vio- 
lent, dangerous,  and  unjustifiable  assault 
upon  him  with  a  dangerous  and  deadly  weap- 
on, with  which  she  prostrated  him,  and 
continued  to  attempt  to  injure  him  until 
he  shot  her;  though  he  is  not  wholly  ex- 
cused because  of  his  having  acted  in  his  own 
wrong,  the  presumption  of  malice  arising  in 
law  from  the  killing,  and  from  the  deadly 
cheA-acter  of  the  weapon  used,  is  rebutted, 
and  the  killing  will  be  held  to  have  been 
the  result  of  sudden  heat  or  passion.  Leake 
v.  Stote,  10  Humph.  144. 

The  queetion  as  to  who  provoked  or  en- 
couraged a  difficulty,  in  a  prosecution  for 
homicide,  on  an  issue  as  to  heat  of  passion, 
is  one  of  fact  for  the  jury.  Thomas  v.  Stoto, 
103  Ala.  18,  16  So.  4. 

And  an  instruction  in  such  a  prosecution 
that  the  accused  did,  or  did  not,  provoke 
the  difficulty  preceding  the  killing  is  prop- 
erly refused,  as  constituting  a  passing  upon 
the  weight  of  the  evidence.    Ibid. 

e.  Engaging  in  duel. 

The  deliberate  killing  of  another  in  a 
duel  is  not  a  killing  in  a  heat  of  passion, 
which  will  mitigate  the  crime,  however 
grievous  the  provocation  which  led  to  the 
duel  may  have  been.  King  v.  Rice,  3 
East,  581;  Reg.  v.  Young,  8  Car.  ft  P.  644; 
Reg.  V.  Cuddy,  1  Car.  ft  K.  209;  Reg.  v. 
Selten,  11  Cox,  C.  C.  674;  Smith  v.  State,  1 
Yerg.  228. 

And  where  there  was  original  malice  be- 
tween the  parties  one  of  whom  killed  the 
other  in  a  duel,  the  fact  that  there  was  a 
previous  interchange  of  blows  does  not  miti- 
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shall  be  deemed  manslaughter  in  the  fourth 
degree." 

The  idea  suggested  by  counsel  is  that  if 
there  was  no  design  to  effect  the  death  of 
Doyle,  and  there  was  evidence  of  heat  of 
passion,  as  the  trial  court  held  there  was 
by  instructing  the  jury  on  the  subject  of 
murder  in  the  third  degree,  and  the  homicide 
was  caused  by  a  weapon  of  some  sort, 
though  without  the  use  of  any  cruel  or  un- 
usual means,  the  offense  is  within  such 
statutory  definition.  That  proceeds  upon 
the  theory  that  an  involuntary  killing  is 
synonymous  with  killing  without  design  to 
effect  death  as  that  term  is  used  in  the 
statutory  definition  of  several  statutory 
homicidal  offenses.  Probably  counsel  was 
justified  in  that  view  by  what  was  said  in 


Schlect  v.  State,  76  Wis.  486,  44  N.  W.  609. 
The  circumstances  in  the  case  referred 
to  were  that  when  the  accused  and  the  de- 
ceased were  clinched  and  in  an  angry  strug- 
gle, the  former  drew  a  revolver,  and,  holding 
it  close  to  the  body  of  the  latter,  and  point- 
ing it  at  a  vital  part  thereof,  but  without 
opportunity  for  deliberation,  he  discharged 
it  with  fatal  effect.  A  conviction  of  man- 
slaughter in  the  fourth  degree  was  sus- 
tained, grounded,  without  good  warrant,  it 
seems,  on  People  v.  Crowe,  2  Edm.  SeL  Caa. 
156,  and  Keenan  v.  State,  8  Wis.  132.  lit 
People  V.  Crowe,  2  Edm.  SeL  Cas.  152,  there 
is  a  report  of  a  case  tried  in  the  city  court 
of  New  York  presided  over  by  Edmonds,  J., 
who  reported  the  case,  with  two  aldermen. 
Such  report  consists  merely  of  a  statement 


gate    the  offense.     Reg.   v.   Mawgridge,   J. 
Kelyng,  121. 

So,  evidence  of  a  mutual  willingness  to 
fight,  upon  the  part  of  persons,  one  of  whom 
killed  the  other  in  a  fight,  authorizes  an 
instruction,  in  a  prosecution  for  the  kill- 
ing, on  murder  in  the  second  degree.  Wiley 
V.  State  (Tex.  Crim.  App.)  66  S.  W.  190. 

f.  Dispcoportionate  retaliation. 

Where  retaliation  for  a  recent  provoca- 
tion is  disproportionate  to  the  offense,  and 
outrageous,  cruel,  and  unusual,  either  in  its 
manner  or  continuance,  malice  is  inferred, 
and  the  homicide  will  be  deemed  to  have 
resulted  from  that,  and  not  from  passion 
or  heat  of  blood.  M'Whirt's  Case,  3  Gratt. 
694,  46  Am.  Dec.  196;  People  v.  Lilley,  43 
Mich.  521,  6  N.  W.  982;  SUte  v.  Shippey, 
10  Minn.  228,  88  Am.  Dec.  70,  Oil.  178; 
State  V.  Ellis,  101  N.  C.  765,  9  Am.  St.  Rep. 
49,  7  S.  E.  704;  State  v.  Hunt,  134  N.  C. 
6S4,  47  S.  E.  49;  Brooks  v.  Com.  61  Pa. 
352,  100  Am.  Dec.  645;  Johnson  v.  State,  11 
Lea,  47;  State  v.  Scott,  36  W.  Va.  704,  16 
S.  E.  405. 

If  the  provocation  for  a  homicide  was 
slight,  and  the  slayer  used  excessive  force, 
out  of  all  proportion  to  the  provocation,  the 
killing  is  murder,  although  the  slayer  may 
not  have  previously  formed  a  design  to  kill. 
State  V.  Ellis,  supra. 

Thus,  blows  will  not  mitigate  a  killing  by 
deliberate  cruelty.  Rex  v.  Shaw,  6  Car.  & 
P.  372. 

And  a  homicide  will  not  be  deemed  to  be 
mitigated  from  murder  to  manslaughter  by 
the  fact  that  it  occurred  in  retaliation  for 
a  blow,  or  in  a  mutual  combat,  where  ex- 
cessive and  disproportionate  force  was  used 
in  resisting  the  assault,  to  such  an  extent 
that  a  rational  man  would  conclude  that 
death  would  be  liable  to  follow.  Macklin's 
Case,  2  Lewin,  C.  C.  225. 

So,  pursuing  and  killing  a  retreating  ad- 
versary In  a  mutual  combat  raises  an  issue, 
in  a  prosecution  for  the  killing,  as  to 
whether  the  killing  was  with  malice  or  in 
heat  of  passion.  Oamblin  v.  State  (Miss.) 
29  So.  764. 
5L.R.A.(N.8.) 


And  where  a  person,  after  he  has  got  the 
better  of  an  adversary,  kills  him  while  h« 
is  prostrate  and  defenseless,  the  reception 
of  a  prior  blow  will  not  reduce  his  killing  to 
the  grade  of  manslaughter.  Rex  v.  Shaw, 
supra. 

And  deliberately  shooting  an  antagonist  » 
second  time  after  he  was  already  probably 
fatally  wounded,  while  he  was  staggering 
away,  may  be  considered  in  a  prosecution 
for  homicide,  in  cornection  with  the  yother 
circumstances  of  the  case,  as  tending  to 
show  that  the  killing  was  with  malice,  and 
not  in  hot  blood.  Harris  v.  State,  156  Ind. 
265,  68  N.  E.  75. 

If  resistance  to  an  assault,  though  excess- 
ive, is  not  greatly  disproportionate  thereto, 
however,  and  death  ensues  from  misadven- 
ture; and  if  there  be  no  evidence  of  pre- 
vious malice,  or  formed  design,  though  the 
fatal  blow  was  inflicted  with  a  deadly 
weapon,-=-it  is  manslaughter  only.  Judge  v. 
State,  58  Ala.  406,  29  Am.  Rep.  757;  Tempe 
V.  State,  40  Ala.  330. 

And  though  a  person  assaulted  by  another 
is  not  authorized  to  use  more  force  than  is 
reasonably  necessary  to  overcome  the  at- 
tack, where  a  person  in  danger  of  great  per- 
sonal injury  from  an  attack  about  to  be 
made  upon  him  by  another  fired  at  him 
twice,  when  it  became  apparent  that  he  was 
no  longer  in  any  danger  from  his  assailant, 
and  he  then  shot  him  a  third  time  causing 
his  death,  such  third  shot  not  being  neces- 
sary in  his  self-defense,  the  killing  is  only 
manslaughter,  where  the  third  shot  was  fired 
under  excitement  engendered  by  the  previ- 
ous demonstration  of  the  deceased  against 
him,  and  what' then  occurred.  Or^jory  v. 
State  (Tex.  Orim.  App.)  48  S.  W.  677. 

Nor  is  the  fact  that  a  person  killing  an- 
other struck  again  and  again  such  evidence 
of  the  wilful  use  of  such  excessive  force  aa 
will  warrant  an  inference  that  the  killing 
was  prompted  by  malice,  and  not  done  in  the 
heat  of  passion,  where  he  only  continued  to 
do  so  while  punishment  was  being  inflicted 
upon  him.  Stote  v.  Miller,  112  N.  C.  878, 
17  S.  E.  167;  State  v.  Ramsey,  50  N.  0.  (5 
Jones,  L.)  195. 

So,  where  one  person  shot  at  and  missed 
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of  the  general  features  of  the  case,  the 
judge's  chtfrge  and  the  verdict.  The  facts 
in  brief  were  these:  The  deceased  had  been 
unjustifiably  interfering  for  some  time  with 
the  accused  and  his  property,  and  had  been 
on  one  occasion  successfully  prosecuted, 
criminally,  therefor.  He  had  subsequently 
threatened  to  visit  the  home  of  the  accused 
and  obtain  satisfaction  for  his  supposed 
wrongs.  He  armed  himself  with  a  club  for 
that  purpose,  to  the  knowledge  of  the  ac- 
■  cused.  On  the  day  of  the  homicide  the  lat- 
ter, believing  an  attempt  to  infiict  persona] 
violence  on  him  to  be  impending,  and,  on 
advice  of  the  chief  of  police  that  he  had  a 
right  to  defend  himself  with  fire  arms  if  he 
believed  his  life  to  be  in  danger,  obtained  a 
gun  with  whioh  to  make  such  defense.    Late 


in  the  evening  thereafter  the  deceased  vis- 
ited the  home  of  the  accused,  armed  with 
his  club,  and  made  a  vigorous  assault  there- 
with on  the  door,  there  being  a  number  of 
people  standing  by.  The  accused  immediate- 
ly responded  by  opening  the  door  and  step- 
ping outside  the  house  armed  with  his  load- 
ed gun.  As  he  did  so,  he  notified  the  by- 
standers to  clear  the  way  as  he  was  going 
"to  shoot  the  fellow."  The  deceased  retreat- 
ed and  the  accused  pursued.  As  the  former, 
still  retreating,  stumbled  in  trying  to  enter 
a  nearby  house  to  escape  his  pursuer,  the 
latter  drew  on  him  and  fired,  killing  him 
instantly. 

The  judge  instructed  the  jury  that  if  the 
offense  was  not  murder,  and  was  not  man- 
slaughter because  not  characterized  by  heat 


another,  and  immediately  turned  to  run,  and 
the  person  shot  at  thereupon  instantly  shot 
and  killed  him,  the  killing  is  manslaughter 
at  most,  since,  if  fear  was  absent,  passion 
and  a  spirit  of  resistance  and  resentment 
would  be  justly  aroused  and  excited  by  the 
circumstances.  Beasley  v.  State,  64  Miss. 
618,  8  So.  234. 

And  the  rule  is  the  same  where  one  per- 
son stabbed  another  and  then  abandoned  the 
fight  and  ran  away,  and  the  person  stabbed 
immediately  pursued  and  killeil  him.  Frank- 
lin V.  State,  90  Tex.  App.  628,  18  S.  W.  468. 

And  where  a  man  becomes  infuriated  to 
such  an  extent  that  his  mind  is  incapable  of 
cool  reflection  by  reason  of  the  fact  that  an- 
other is  trying  to  take  his  wife  and  child 
from  him,  and  kills  the  latter  when  it  is 
not  necessary  to  kill  him  to  prevent  it,  the 
killing  is  manslaughter.  Cola  ▼.  State,  45 
Tex.  Grim.  Rep.  225,  75  8.  W.  527. 

In  inquiring  whether  indulgence  of  pas- 
sion has  been  excessive  in  a  prosecution  for 
homicide,  on  the  question  of  mitigation,  the 
standard  of  what  is  reasonable  in  ordinary 
human  nature  is  to  he  applied.  State  v. 
McCants,  1  Spears,  L.  384. 

g.  Use  of  deadly  weapon. 

The  character  of  the  weapon  used  in  com- 
mitting a  homicide  may  properly  be  consid- 
ered in  a  prosecution  for  homicide,  where 
there  was  provocation,  for  the  purpose  of 
determining  whether  the  killing  was  based 
upon  malice  or  iiltent  to  kill,  or  resulted 
from  hot  blood,  arising  from  the  provocation. 
State  V.  Hoyt,  13  Minn.  132,  Gil.  125;  State 
V.  Shippey,  10  Minn.  223,  88  Am.  Dec.  70, 
Oil.  178;  Sullivan  v.  State,  102  Ala.  135, 
48  Am.  St.  Rep.  22,  15  So.  264;  State  v. 
Grugin,  147  Mo.  39,  4Z  L.R.A.  774,  71  Am. 
St.  Rep.  553,  47  S.  W.  1058 ;  Seals  v.  State, 
3  Baxt.  459 ;  QnOn  v.  State,  40  Tex.  Grim. 
Rep.  312,  76  Am.  St.  Rep.  718,  60  S.  W. 
366;  Rowley's  Gase,  12  Coke,  87;  King  v. 
Oneby,  2  Ld.  Raym.  1498;  Rex  v.  Thomas, 
7  Car.  t  P.  917. 

If  the  killing  is  done  with  apparent  de- 
liberation, and  with  a  deadly  weapon,  under 
circumstances  not  requiring  its  use,  the  in- 
6L.R.A.(N.S.) 


ference  is  that  malice,  and  not  passion,  im- 
pels the  blow.  State  v.  Sloan,  22  Mont.  293, 
56  Pac.  364. 

And  the  act  of  a  person,  of  preparing  him- 
self with  a  deadly  weapon  previous  to  a  com- 
bat and  using  it  to  effect  death,  raises  an 
inference  that  the  killing  was  in  revenge 
rather  than  in  hot  blood.  State  v.  Hoyt, 
supra;  Ex  parte  Nettles,  58  Ala.  268;  Price 
V.  State,  3d  Miss.  631,  72  Am.  Dec.  195; 
Stete  V.  Smith,  77  N.  0.  488;  State  v.  Bam- 
well,  80  N.  C.  466;  Fitzgerald  v.  SUte,  15 
Lea,  99;  Slaughter  v.  Com.  11  Leigh,  681, 
37  Am.  Dec  638. 

And  where  a  homicide  was  committed 
with  a  deadly  weapon  the  provocation  must 
have  been  very  great  to  warrant  an  infer- 
ence that  it  was  done  in  the  heat  of  blood, 
to  lower  the  grade  of  the  crime  from  mur- 
der to  manslaughter.  State  v.  Hoyt  and 
State  V.  Shippey,  supra;  State  v.  Harmon, 
4  Penn.  (Del)  680,  60  Atl.  866;  Stat«  v.  An- 
derson, Houst.  Crim.  Rep.  (Del.)  38;  State 
V.  Emory  (Del.)  68  Atl.  1036;  State  v. 
Hockett,  70  Iowa,  442,  30  N.  W.  742;  State 
V.  Crozier,  12  Nev.  300;  State  v.  Way,  38 
S.  C.  3813,  17  S.  E.  39;  Heg.  v.  Welsh,  II 
Cox,  C.  C.  336. 

Where  one  person  made  a  felonious  as- 
sault upon  another  with  an  unlawful  weap- 
on, causing  instant  death,  the  killing  is 
not  reduced  from  murder  to  manslaughter 
by  evidence  tending  to  prove  that  the  wound 
was  given  in  heat  of  blood  in  sudden  and 
mutual  combat,  where  the  proof  of  these 
facta  does  not  preponderate  over  the  proof 
against  it,  though  it  is  sufiScient  to  raise 
some  doubt.    People  v.  Milgate,  6  Cal.  127. 

To  warrant  an  inference  of  hot  blood,  so 
as  to  lower  a  homicide  committed  with  a 
deadly  weapon  from  murder  to  manslaugh- 
ter, the  provocation  must  have  been  accom- 
panied by  unlawful  violence,  or  an  apparent 
i;itention  to  do  great  bodily  harm.  State 
V.  Way,  supra. 

A  less  degree  of  provocation  is  sufficient 
to  induce  heat  of  passion  which  will  miti- 
gate a  homicide  to  manslaughter  where  the 
instrument  or  means  used  is  one  not  likely, 
or  intended,  to  cause  death,  than  when  a 


WISCONSIN  SUPREME  COURT. 


Jxnfs, 


of  paasion  impelling  the  deed  and  the  use 
of  a  dangerous  weapon,  the  accused  was 
guilty  of  manslaughter  in  the  fourth  degree. 

,  That  was  merely  the  opinion  of  the  judge  of 
an  inferior  court,  and  very  clearly,  we 
should  say,  not  safe  to  be  followed. 

The  statutory  offense  of  manslaughter  in 
the  fourth  degree  was,  when  the  trial  above 
referred  to  occurred,  the  same  in  New 
York  as  here.  The  same  is  likewise  true  as 
to  manslaughter  in  the  third  degree.  The 
distinguishing  characteristic  of  the  former  is 
the  element  of  involuntary  killing.  Heat  of 
passion  is  common  to  both  offenses,  and, 
while  the  use  of  a  dangerous  weapon  is  es- 
sential in  the  third  degree,  it  may  also 
characterize  the  fourth.    So  the  test  given 

•    in  People  v.  Crowe,  in  view  of  the  facts  to 


which  it  was  there  applied,  should  not  hav* 
found  favor  here.  The  idea  that  one  armed 
with  a  loaded  gun,  proclaiming  to  another 
and  bystanders  a  purpose  to  shoot  sudi 
other,  may  pursue  him,  he  retreating,  and, 
upon  a  favorable  opportunity  presenting  it- 
self, draw  on  such  other  and  shoot  him  to 
death,  and  the  offense  be  in  any  reasonable 
view  of  the  matter  called  involuntary  homi- 
cide, manifestly  cannot  be.  The  judge  in  the 
New  York  case  simply  did  not  take  note  of 
the  significance  o£  the  term  "involuntary"  in 
the  definition  of  the  offense  of  manslaughter 
in  the  fourth  degree. 

As  to  Keenan  v.  State  of  which  this  court 
was  made  to  say,  in  Schlect  v.  State,  th« 
defendant  was  convicted  of  manslaughter  in 
the  fourth  degree,  and  the  facts  were  fa 


deadly  weapon  is  used.  State  v.  Shippey, 
10  Minn.  233,  86  Am.  Dec.  70,  Gil.  178. 

And  heat  of  passion,  when  there  is  a  de- 
sign to  effect  death  by  the  use  of  a  danger- 
ous weapon,  is  no  palliation  or  excuse  for 
homicide,  although  not  premeditated,  and 
not  directed  against  any  particular  indi- 
vidual, if  the  act  evinces  a  depraved  mind 
and  a  reckless  disre^rd  of  human  life. 
Sanchez  v.  People,  4  Park.  Crim.  Rep.  535, 
18  How.  Pr.  72. 

The  mere  fact  that  a  deadly  weapon  was 
used,  however,  does  not  per  se  make  a  kill- 
ing malicious;  if  the  act  was  the  result  of 
passion  induced  by  adequate  ph> vocation,  the 
mere  fact  that  a  deadly  weapon  was  used 
is  immaterial.  Seals  v.  State,  3  Baxt  459 ; 
State  V.  Curry,  46  N.  C.  (1  Jones,  L.)  280; 
State  V.  Barnwell,  supra. 

Where,  two  persons  engage  in  a  contest 
in  which  one  of  them  draws  a  deadly  weapon 
and  kills  the  other,  whether  the  crime  is 
murder  or  manslaughter  depends  upon 
whether  the  killing  is  done  with  malice 
aforethought,  or  in  the  heat  of  passion. 
Doyal  V.  Stete,  70  Ga.  134. 

And  a  sudden,  unintentional  killing, 
though  with  a  deadly  weapon,  by  a  person 
no  way  in  fault  in  the  difficulty,  in  imme- 
diate resentment  of  a  gross  provocation,  is, 
prima  facie,  a  killing  in  the  heat  of  blood, 
and  manslaughter  only.  State  v.  Clifford 
(W.  Va.)  52  S.  E.  981. 

So,  one  who,  upon  being  assaulted  by  an- 
other, is  seized  with  uncontrollable  fear  be- 
cause of  the  suddenness  of  the  attack,  and, 
without  excusable  necessity,  draws  out  his 
knife  and  strikes  the  other,  without  malice, 
a  blow  which  causes  his  death,  is  guilty  of 
manslaughter  only.    Com.  v.  Drum,  68  Fa.  9. 

And  a  person  charged  with  murder  in  a 
sudden  mutual  affray,  who  claims  that  it 
was  committed  in  a  heat  of  passion,  may 
show  that  his  adversary  was  a  powerful,  vio- 
lent, and  dangerous  man,  for  the  purpose  of 
explaining  the  fact  that  when  the  affray  be- 
gan he  immediately  resorted  to  the  use  of 
a  deadly  weapon.  State  (v.  Floyd,  51  N.  C. 
(6  Jones,  L.)  392. 

So,  one  who  receives  a  blow  and  immedi- 
ate! v  avenges  it  with  any  instrument  he 
SL.il.A.{N:S.) 


may  happen  to  have  in  his  hand  is  guilty 
of  manslaughter  only,  provided  the  fatal 
blow  is  to  1^  attributed  to  passion  or  anger 
arising  from  the  provocation  of  the  blow. 
Rex  V.  Thomas,  7  Car.  &  P.  817;  Martin  v. 
State,  119  Ala.  1,  25  So.  255. 

And  where  a  homicide  was  committed  up- 
on a  sudden  quarrel,  by  throwing  a  beer 
glsM  with  fatal  effect  at  the  person  killed, 
after  being  first  struck  by  him,  the  jury,  in 
a  prosecution  therefor,  should  be  instructed 
that,  if  the  weapon  used  was  not  likrfy  to 
produce  death,  it  cannot  be  presumed  that 
it  was  so  designed,  and,  before  conviction 
can  be  had  for  any  degree  of  culpable  hom- 
icide, they  must  believe  from  the  manner  in 
which  the  weapon  was  used  that  it  was  in- 
tended by  the  accused  to  take  the  life  of  th« 
deceased.  Griffin  v.  State,  40  Tex.  Crim. 
Rep.  312,  76  Am.  St.  Rep.  718,  50  &  W. 
366. 

Nor  is  a  person  who,  upon  a  sudden  im- 
pulse arising  from  blows  received  by  him 
from  another  and  passion  aroused  by  them, 
draws  out  his  knife  in  a  rage  and  gives  his 
antagonist  a  fatal  blow,  guilty  of  anythins 
more  than  manslaughter,  where  he  does  not 
premeditate  the  death  of  his  antagonist,  and 
does  not  prepare  the  knife  for  the  purpose  of 
using  it  upon  him.    Com.  v.  Drum,  supra. 

And  the  taking  of  life  by  a  blow  inflicted 
with  an  iron  bar  suddenly  caught  up  on  » 
sudden  quarrel,  when  the  slayer  was  intox- 
icated and  there  was  no  wilful  deliberate  in- 
tention to  kill,  is  not  murder  in  the  first 
degree  where  it  was  not  done  in  an  attempt 
to  commit  a  felony.  Kelly  v.  Com.  1  Grant, 
Cas.  484. 

Nor  is  a  woman  who,  by  a  stroke  with  a 
razor,  killed  a  man  who  had  betrayed  her 
by  fraudulent  means  under  promise  of  mar- 
riage, and  who,  after  repetitions  of  the 
promise  and  failures  to  fulfil  it,  finally  and 
immediately  previous  to  the  killing,  abso- 
lutely refused  to  comply  with  it,  guilty  of 
murder  in  the  first  degree  if  she  did  the  act 
in  a  sudden  transport  of  passion  excited  by 
such  final  refusal,  and  by  precedent  evenU 
which,  for  the  time,  disturbed  her  reasoning 
faculties  and  deprived  her  of  the  capacity 
to  reflect;  the  crucial  question  being  wheth- 
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many  respects  like  those  in  the  Schlect 
Case,  the  report  shows  that  there  was  such 
similarity  of  facts,  but  that  Keenan  was 
convicted  of  manslaughter  in  the  first  de- 
gree instead  of  manslaughter  in  the  fourth. 
This  court  is  made  to  say  that  the  ruling  of 
the  circuit  court  that  the  Keenan  offense 
came  within  the  fourth  degree  of  man- 
slaughter was  approved  here  on  review. 
That  clearly  was  a  mistake.  No  such 
question  was  presented  in  the  Keenan 
Case.  The  court  there  dealt  with  man- 
slaughter in  the  fourth  degree  only  in  this 
wise:  The  trial  court  was  requested  to  in- 
struct the  jury  that  every  involuntary  kill- 
ing of  another  by  any  weapon  in  the  heat  of 
passion,  which  is  not  declared  to  be  ex- 
cusable  homicide,  is   manslaughter  in   the 


fourth  degree.  The  request  was  rejected,  be- 
cause it  was  not  so  framed  as  to  exclude 
the  element  of  cruel  or  unusual  means. 
The  statutory  language  on  the  subject  was 
given  to  the  jury,  instead,  by  the  trial 
judge,  and  the  ruling  was  approved. 

It  must  be  observed,  in  order  to  avoid 
error  in  such  cases  as  this,  that  manslaugh- 
ter in  the  third  degree  is  defined  as  the 
killing  of  a  human  being  in  the  heat  of 
passion  without  a  design  to  effect  death, 
,  .etc,  while  manslaughter  in  the  fourth  de- 
gree is  defined  to  be  an  involuntary  killing 
of  a  human  being  in  the  heat  of  passion,  etc. 
The  term  "involuntary"  signifies  inadvert- 
ence. It  is  inconsistent  with  the  wilful 
shooting  of  another  with  fatal  effect.  One 
may  so  wilfully  shoot,  pointing  a  gun  at 


er,  at  the  time,  her  mind  was  in  such  a  con- 
dition that  she  was  incapable  of  reasoning 
or  of  deliberating  the  act,  such  question 
being  one  for  the  determination  of  the  jury. 
People  V.  Barberi,  149  N.  Y.  256,  52  Am. 
St  Rep.  717,  43  N.  E.  636. 

But  where  one  person  killed  another  by 
a  blow  on  the  head,  with  a  heavy  piece  of 
iron  which  any  reasonable  man  should  have 
known  would  fracture  the  skull  and  pro- 
duce death,  the  fact  that  he  seized  the  weap- 
on in  a  transport  of  passion  does  not  excuse 
the  offense;  it  can  do  no  more  than  reduce 
it  from  murder  to  manslaughter.  Handly  v. 
Com.  16  Ky.  L.  Rep.  7S6,  24  tj.  W.  609. 

And  the  mere  fact  that  a  person  charged 
with  killing  another  under  momentary  ex- 
citement picked  up  a  weapon  with  which 
^  was  not  previously  armed,  and  struck  the 
blow  which  caused  death,  does  not  necessari- 
ly reduce  the  offense  to  manslaughter,  when 
there  was  nothing  in  the  circumstances  in- 
consistent with  the  existence  of  an  intent  to 
do  great  bodily  harm.  State  v.  Dineen,  10 
Minn.  407,  Oil.  325. 

1l  Insanity  and  intoxicatioiL 

The  insanity  of  a  person  who  killed  an- 
other, which  killing  is  claimed  to  have  been 
don«  in 'the  heat  of  passion,  cannot  reduce 
a  homicide  from  murder  to  manslaughter, 
unless  the  provocation  was  such  as,  at  least, 
would  stir  the  resentment  of  a  reasonable 
man.  Horton  v.  United  States,  15  App.  D. 
C  810;  People  v.  Hurbado,  63  Cal.  288. 

And  whether  a  person  committing  a  hom- 
icide was  sober  or  intoxicated  cannot  affect 
the  question  of  the  existence  or  nonexistence 
of  heat  of  passion,  and  of  such  an  adequate 
cause  or  provdcation  as  might  reduce  the 
offense  from  murder  to  manslaughter.  Gai- 
tan  V.  State,  11  Tex.  App.  644;  Mclntyre  v. 
People,  38  111.  514;  Com.  v.  Hawkins,  8 
Gray,  463;  Vann  t.  State,  83  Ga.  44,  9  S. 
E.  945;  Keenan  r.  Com.  44  Pa.  55,  84  Am. 
Dec.  414. 

A  murder  committed  by  a  drunken  man 
from  sudden  passion,  imagining  a  provoca- 
tion when  there  was  none,  or  when  it  was 
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not  adequate,  at  a  time  when  the  offender 
was  not  in  a  frame  of  mind  to  deliberate 
and  premeditate,  is  murder  in  the  second 
degree.    Willis  v.  Com.  32  Gratt.  929. 

But  mental  excitement  or  ungovernable 
rage  engendered  by  drinking  intoxicating 
liquors  will  not  reduce  the  crime  of  killing  a 
person  below  the  grade  of  murder.  State  v. 
Weaver,  35  Or.  415,  68  Pac.  109. 

Where  a  person  committing  a  homicide 
had  received  a  provocation  sufficient  to 
arouse  his  passion,  and  which,  if  acted  upon 
instantly,  would  mitigate  the  offense  of  a 
sober  man,  however,  evidence  of  intoxica- 
tion may  be  considered  in  determining 
whether  the  killing  was  done  in  the  heat 
of  passion,  or  with  a  deliberate  purpose,  or 
otherwise,  and  generally  to  explain  his  con- 
duct. Jones  V.  State,  29  Ga.  69>4;  State  v. 
Mullen,  14  Ia.  Ann.  677;  State  ▼.  Ho- 
gan,  117  La.  — ,  42  So.  352;  People  v.  Rogers, 
18  N.  T.  9,  72  Am.  Dec  484;  Eastwood  t. 
People,  3  Park.  Crim.  Eep.  25;  State  v.  Mo- 
Cants,  1  Speers,  L.  389 ;  Cartwright  v.  State, 
8  Lea,  377;  Rex  v.  Thomas,  7  Car.  &  P. 
817;  Beg.  v.  Monkhouse^  4  Cox,  C.  C.  65. 
^  So,  the  jury,  in  a  prosecution  for  homi- 
cide, may  consider  the  drunkenness  of  the 
accused  in  grading  the  act,  not  to  excuse, 
mitigate,  or  extenuate  it,  but  to  assist  in 
deciding  whether  the  intention  to  kill  pre- 
ceded the  provocation  or  was  produced  by 
it.    Jones  v.  State,  29  Ga.  594. 

And  it  has  been  held  that  a  lesser  provo- 
cation might  suddenly  heat  and  blind  a  man 
with  angry  passion  while  intoxicated  than 
while  sober,  and  for  that  reason  it  may  be 
considered  in  determining  the  question  of 
malice,  with  a  view  of  reducing  a  hoaiicide 
by  him  from  murder  to  manslaughter.  State 
V.  Hurley,  Honst.  Crim.  Rep.  (Del.)  28. 

But  drunkenness  will  not  change  the 
grade  of  a  homicide  unless  the  evidence  sug- 
gests some  motive  for  the  act,  to  be  com- 
pared by  the  jury  with  the  state's  theory 
of  malicious  intent;  and,  in  the  absence  of 
such  suggestion,  no  charge  with  reference 
to  drunkenness  as  a  separate  element  in 
grading  the  offense  need  be  given.  Estes 
▼.  State,  65  Qa.  30. 
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Buch  other  and  discharging  it  purposely,  yet 
not  aim  the  weapon  at  a  vital  part  of  the 
body  in  the  sense  of  a  mental  and  physical 
operation  to  that  end, — though  the  presump- 
tion without  explanation  would  be  to  the 
contrary, — and  so  without  necessarily  a  spe- 
cific design  to  effect  death.  But  such  an  act 
cannot  be  deemed  involuntary  within  the 
meaning  of  our  statute.  It  is  said  else- 
where that,  when  one  voluntarily  shoots  an- 
other fatally,  the  homicide  cannot  be  deemed 
involuntary.  Smith  v.  State,  73  Ga.  79; 
State  V.  Cantieny,  34  Minn.  1-7,  24  N.  W. 
458.  It  follows  that  the  court  very  properly 
refused  to  instruct  the  jury  to  consider  the 
subject  of  manslaughter  in  the  fourth  de- 
gree. 
The  next   and   last   assignment   of   error 


which  seems  to  merit  attention  relates  to 
the  trial  court's  exposition  of  the  term  heat 
of  passion.  It  is  claimed  by  counsel  for  the 
accused  that  the  instruction  was  well  cal- 
culated to  give  the  jury  an  idea  that,  to  sat- 
isfy the  statute  on  that  subject,  the  mental 
disturbance  must  be  so  great  as  to  pass  the 
boundary  of  intelligent  action.  Since  there 
was  evidence  from  which  the  jury  might 
have  found  that  the  deceased  was  the  at- 
tacking party,  and  that  before  and  during 
the  shooting  he  was  abusing  the  accused  in 
a  highly  exasperating  manner,  if  the  degree 
of  mental  disturbance  necessary  to  render 
what  would  otherwise  be  a  homicidal  of- 
fense higher  than  that  of  manslaughter  in 
the  third  degree  was  exaggerated  by  the 
trial  court,  the  result  may  have  been  highly 


VIII.  Determination  as  to  existence  and  suf- 
ficiency. 

Whether  a  homicide  was  due  to  passion 
arising  from  adequate  provocation  is  a  ques- 
tion of  fact  for'  the  jury  in  a  prosecution 
therefor.  Hooks  v.  State,  99  Ala.  186,  13 
So.  767;  Judge  v.  State,  68  Ala.  408,  29  Am. 
Eep.  7S7;  Robinson  v.  State,  54  Ala.  88;  Ex 
parte  Sloane,  95  Ala.  22,  II  So.  14;  Rober- 
son  v.  State,  43  FU.  156,  62  L.R.A.  751,  29 
So.  63S;  People  v.  Holmes,  111  Mich.  3«4,  69 
8.  W.  601;  Maher  v.  People,  10  Mich.  212, 
81  Am.  Dec.  781;  Meuly  v.  State,  26  Tex. 
App.  274,  8  Am.  St.  Rep.  477,  9  8.  \v.  563; 
Jones  T.  State,  33  Tex.  Crim.  Rep.  492,  47 
Am.  St.  Rep.  46,  26  S.  W.  1082;  Mundine 
V.  State,  37  Tex.  Crim.  Rep.  5,  38  S.  W.  619; 
Maekey  v.  State,  13  Tex.  App.  360;  Halli- 
burton V.  State,  32  Tex.  App.  61,  22  S.  W. 
48;  West  v.  State,  2  Tex.  App.  460;  State 
V.  Soott,  36  W.  Va.  704,  16  S.  E.  405;  Stev- 
enson v.  United  States,  162  U.  8.  313,  40  L. 
ed.  080,  16  Sup.  Ct.  Rep.  839. 

And  the  question  whether  a  homicide  was 
committed  from  ungovernable  passion  ex- 
cited by  recent  provocation,  or  for  the  pur- 
pose of  gratifying  previous  malice,  is  one 
for  the  jury,  to  be  decided  upon  the  facts  of 
the  case.  Slaughter  v.  Com.  11  Leigh,  681, 
37  Am.  Dee.  638;  Bolzer  v.  People,  129  111. 
112,  4  L.R.A.  679,  21  N.  E.  818;  State  v. 
Hildreth,  31  N.  C.  (9  Ired.  L.)  429,  51  Am. 
Dec.  364;  Murray  v.  Com.  79  Pa.  311. 

And  so  is  the  question  whether  there  was 
passion,  or  evidence  of  passion.  Jackson  v. 
State,  6  Baxt.  453. 

So,  whether  a  provocation  given  rendered 
the  mind  of  the  provoked  person  incapable 
of  cool  reflection  is  a  question  of  fact  for 
the  jury,  in  a  prosecution  against  him  for 
killing  the  person  who  provoked  him.  Frank- 
lin v.  State  (Tex.  Crim.  App.)  48  S.  W. 
178. 

And  where  a  severe  and  uncalled-for  as- 
sault was  made  by  one  person  upon  another 
two  or  three  hours  before  the  latter  killed 
the  former;  and  this  caused  the  slayer  both 
|>ain  and  bloodshed;  and  he  was  still  suffer- 
ing from  the  wound  inflicted  when  he  shot 
the  deceased, — ^it  should  be  left  to  the  jury, 
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in  a  prosecution  therefor,  to  decide  whether 
or  not  the  previous  assault  engendered  pas- 
sion, and  whether  or  not  his  mind  was  still 
excited  by  passion;  and  if  sufficient  cooling 
time  had  not  elapsed,  and  he  was  still  so 
excited,  the  offense  is  not  greater  than  man- 
slaughter. Thomas  v.  State,  42  Tex.  Crim. 
Rep.  386,  6«  S.  W.  70. 

It  is  the  province  and  duty  of  the  court, 
in  a  prosecution  for  homicide,  however,  to 
inform  the  jury  to  what  extent  the  passions 
must  be  aroused  and  reason  obscured  to  re- 
duce the  grade  of  the  offense  to  manslaugh- 
ter.   Taylor  v.  Stete,  6  Lea,  234. 

And  the  court  should  define  the  meaning 
of  heat  of  passion  which  will  reduce  homi- 
cide from  murder  to  manslaughter,  in  such 
a  prosecution  involving  an  issue  of  provo- 
cation. State  v.  McKinzie,  102  Mo.  620, 
IS  8.  W,  149;  SUte  v.  Skaggs,  169  Mo.  581. 
60  S.  W.  1048. 

So,  where  extenuating  circumstances  exist 
in  a  prosecution  for  homicide,  it  is  the  dut^ 
of  the  court  to  declare,  as  matter  of  law, 
whether  they  are  sufficient  to  mitigate  the 
offense.  United  States  v.  Armstrong,  9 
Curt.  C.  C.  446,  Fed.  Cas.  No.  14,467. 

And  where  the  case  is  such  that  the  court 
cannot  foresee  what  the  jury  may  find  the 
provocation  to  have  been,  a  general  and  hy- 
pothetical instruction  should  be  given  on 
the  question  of  heat  of  passion.    Ibid. 

So,  cruelty  making  a  homicide  murder 
notwithstanding  a  legal  provocation,  whertt 
the  facts  from  which  it  is  to  be  inferred  all 
distinctly  appear,  is  an  inference  of  law 
which  is  to  be  drawn  by  the  court.  State  ▼. 
Jarrott,  23  N.  C.  (1  Ired.  L.)  76. 

Likewise,  where  the  evidence  in  a  prose- 
cution for  homicide  is  conflicting  on  the 
question  of  provocation  and  heat  of  passion, 
the  court  should  instruct  the  jury  as  to  what 
facts,  or  combination  of  facts,  would  miti- 
gate the  offense  to  a  lower  degree,  whick 
might  be  embraced  in  the  indictment.  Mar- 
shall V.  State,  40  Tex.  200. 

And,  where  the  evidence  tends  to  show  the 
existence  of  facts  adequate  to  produce  heat 
of  passion  on  the  part  of  the  slayer,  the 
omission  to  charge  the  jury  as  to  beat  of 


1S0«. 


JOHNSON  V.  STATE. 


prejudicial  to  the  accused.  It  may  hare  re- 
sulted in  his  conviction  of  murder  in  the 
second  degree  punishable  by  confinement  in 
the  state  prison  from  fourteen  to  twenty- 
five  years  (|  4344,  Rev.  Stat.  1898),  when 
tSie  conviction  would  otherwise  have  been 
of  the  offense  of  manslaughter  in  the  third 
degree,  punishable  by  such  confinement  of 
from  two  to  four  years  (8  4361,  Rev.  Stat. 
1898). 

The  essentials  of  heat  of  passion,  as  the 
term  is  used  in  defining  homicidal  offenses, 
are  not  given  in  the  authorities  with  that 
entire  harmony  which  one  would  like  to 
see  respecting  so  importsoit  a  matter.  All, 
however,  agree  that  the  mental  disturbance 
must  be  produced  by  such  provocation  as, 
reasonably,  would  ordinarily  have  that  effect 


in  case  of  an  ordinary  man,  and  actually 
had  such  effect  in  the  given  case.  That  is 
what  is  meant  by  the  term  adequate  provo- 
cation. Ryan  V.  State,  US  Wis.  488,  92 
N.  W.  271;  Davis  v.  People,  114  111.  86,  29 
N.  E.  192;  State  v.  Shippey,  10  Minn.  223, 88 
Am.  Dec.  70,  Gil.  178;  State  v.  Hoyt,  13 
Minn.  132,  Gil.  125;  Reg.  v.  Welsh,  11  Cox, 
0.  C.  336;  State  v.  Grugin,  147  Mo.  "39,  42 
L.R.A.  774,  71  Am.  St.  Rep.  653,  47  S.  W. 
1058;  People  v.  Calton,  6  Utah,  461-459,  16 
Pac  902;  Brooks  v.  Com.  61  Pa.  362,  100  Am. 
Dec.  645;  McClain,  Crim.  Law,  337,  338. 
In  21  Am.  &  £ng.  Enc.  Law,  2d  ed.  at  page 
177,  the  rule  on  this  subject,  supported  by 
many  authorities  cited,  is  phrased  thus: 
"The  provocation,  in  order  to  be  sufficient 
in  law,  must  be  such  as,  naturally  and  in- 


passion    H    reversible    error.      Franklin    v. 
SUte,  30  Tex.  App.  628,  18  S.  W.  468. 

And  an  instruction  excluding  from  the 
jury  the  right  to  consider  whether,  at  tJie 
time  of  the  killing,  the  accused  was  acting 
under,  and  impelled  by,  sudden  heat  of  pas- 
sion caused  by  provocation  apparently  suf- 
ficient to  make  the  passion  irresistible,  is 
erroneous,  and  is  not  cured  by  an  instruc- 
tion that,  if  he  did  stab  the  deceased  while 
laboring  under  passion  excite  by  adequate 
provocation,  he  could  not  be  convicted  of 
murder  in  either  degree,  since  the  latter  .in- 
struction contradicts,  but  does  not  explain, 
the  former.  Selden  v.  State,  66  Ark.  393, 
18  S.  W.  469. 

Nor  is  an  erroneous  instruction  to  con- 
vict of  murder  if  the  deceased  had,  an  in- 
stant before,  shot  at  and  missed  the  ac- 
cused and  the  accused  fired  the  fatal  shot 
upon  the  deceased  turning  to  run  after  such 
attempt  on  his  life,  cured  by  a  subsequent 
correct  instruction  as  to  sudden  heat  of  pas- 
sion; since  the  two  are  antagonistic  and 
announce  contradictory  rules  for  the  guid- 
ance of  the  jury,  leaving  them  to  select 
which  they  will  adopt  Beasley  v.  State, 
64  Miss.  518,  8  So.  234. 

And  an  instruction  to  find  a  verdict  of 
voluntary  manslaughter  if  the  killing  was 
done  in  sudden  heat  of  passion  and  in  sud- 
den affray  is  erroneous  in  the  use  of  the 
word  "and,"  since,  if  the  killing  was  done 
in  sudden  heat  of  passion,  it  reduces  the 
offense  from  murder  to  manslaughter 
whether  it  was  done  in  a  sudden  affray  or 
not.  Smith  v.  Com.  29  Ky.  L.  Rep.  231,  92 
S.  W.  610. 

So,  where  tne  jury,  in  a  prosecution  for 
homicide,  are  told  that  an  assault  and  bat- 
tery producing  pain  or  bloodshed  is  ade- 
quate provocation,  they  should  also  be  in- 
structed that  if,  in  view  of  such  provocation, 
or  of  such  provocation  in  connection  with 
antecedent  facts  and  circumstances,  they 
believe  the  slayer's  mind  was  excited,  and 
was  rendered  incapable  of  cool  reflection; 
and  he  did  the  killing  while  in  such  a  condi- 
tion,— he  would  be  guilty  of  no  higher  grade 
,of  offense  than  manslaughter.  Ware  v. 
State  (Tex.  Crim.  App.)  92  S.  W.  1093.  I 
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And  where  the  court  defines  deliberation 
to  mean  in  a  cool  state  of  the  blood,  and  not 
in  the  heat  of  passion,  it  should  also  deflna 
that  heat  of  passion  produced  by  a  just 
cause  of  provocation  which  will  reduce  the 
homicide  to  murder  in  the  second  degree, 
as  well  as  that  heat  of  passion  produced  by 
a  lawful  provocation  which  will  reduce  it  to 
manslaughter.  State  v.  McKlnde,  102  Mo. 
620,  16  S.  W.  149. 

Failure  to  define  the  words  "heat  of  pas- 
sion," used  in  an  instruction  in  a  prosecu- 
tion for  homicide  on  the  question  of  mitiga- 
tion, is  not  error,  however,  where  they  were 
used  in  the  ordinary,  and  not  in  their  tech- 
nical, sense.  State  v.  Lane,  168  Mo.  672,  59 
8.  W.  965. 

And,  in  the  absence  of  evidence  tending  to 
show  that  an  act  of  killing  was  committed 
in  hot  blood  or  under  great  provocation,  it 
is  not  proper  for  the  court  to  instruct  the 
jury  on  that  theory ;  and  refusal  to  do  so  is 
not  error.  Cox  v.  Com.  24  Ky.  L.  Rep.  680, 
69  S.  W.  799. 

Nor  is  failure  to  submit  to  the  jury  the 
question  whether  a  killing  was  manslaugh- 
ter, defined  to  be  a  killing  in  the  heat  of 
passion,  erroneous  where  the  evidence  fails 
to  show  that  there  was  any  heat  of  passion. 
Perugi  V.  SUte,  104  Wis.  230,  76  Am.  St. 
Rep.  8ft5,  80  N.  W.  593. 

And  an  instruction  that,  if  the  killing  was 
done  in  a  heat  of  passion,  the  offense  would 
not  be  murder  in  the  first  degree,  is  prop- 
erly omitted  in  the  absence  of  evidence  justi- 
fying it.  Territory  v.  Anderson,  4  N.  M. 
213.  13  Pac.  21. 

It  is  the  duty  of  the  court  in  such  a 
prosecution,  however,  to  explain  to  the  jury 
the  different  degrees  of  felonious  homicide, 
and  the  several  elements  constituting  and 
distinguishing  such  offense;  and  in  so  doing 
a  charge  upon  the  subject  of  passion  and 
heat  of  blood  is  not  subject  to  objection 
though  the  question  of  provocation  and  heat 
of  passion  is  not  ir.4de  by  the  evidence. 
State  V.  Davis,  104  Trnn.  501,  58  a  W.  122. 

IX.  Proof.         „,  , 

To  mitigate  a  homicide  to  niMislauf^ter 
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stantly,  to  produce  bi  the  minds  of  persons 
ordinarily  constituted  the  highest  degree 
of  exasperation,  rage,  anger,  sudden  re- 
sentment, or  terror."  The  trial  court  for 
some  reason  failed  to  give  an  explanation 
of  this  feature  of  the  case  in  the  instruc- 
tions. 

The  degree  of  mental  disturbance  essential 
to  heat  of  passion  will  be  found  variously 
stated  in  the  authorities.  Here  and  there  it 
is  stated  thus  mildly:  "Reason  should,  at 
the  time  of  the  act,  be  disturbed  or  obscured 
by  passion  to  an  extent  which  might  render 
ordinary  men,  of  fair  average  disposition, 
liable  to  act  rashly  or  without  due  delibera- 
tion or  reflection,  and  from  passion,  rather 
than    judgment."      Maher    ▼.    People,    10 


Mich.  21a,  81  Am.  Dec.  781;  People  v.  Lilley, 
43  Micii.  621,  5  N.  W.  982.  That  has  been 
referred  to  here,  on  at  least  one  occasion,  in 
a  manner  to  suggest  approval.  Perugi  v. 
State,  104  Wis.  230-240,  76  Am.  St  Rep.  865, 
80  N.  W.  593.  Generally  language  is  used 
in  the  authorities  calculated  to  suggest  a 
still  greater  degree  of  disturbance,  as  for 
examples:  "Provocation  .  .  .  such  as 
might  naturally  kindle  ungovernable  pas- 
sion in  the  mind  of  an  ordinary  and  reasona- 
ble man."  Reg.  ▼.  Welsb,  supra.  "Heat  of 
passion  apparently  sufficient  to  make  the 
passion  irresistible."  Davis  v.  People,  114 
lU.  87,  29  N.  K  192.  "Provocation  .  .  . 
sufficient  to  excite  an  irresistible  passion  in 
a  reasonable  person,  one  of  ordinary  self- 


on  the  ground  that  the  fatal  blow  was  given 
in  a  sudden  transport  of  passion  or  heat  of 
blood  and  upon  reasonable  provocation,  the 
accused  must  make  out  the  circumstances 
of  alleviation  to  the  satisfaction  of  the 
jury,  unless  there  arise  out  of  the  evidence 
produced  against  him,  the  presumption  be- 
ing that  all  homicides  are  malicious.  Brown 
V.  State,  62  N.  J.  L.  666,  42  Atl.  811. 

And  evidence  tending  in  some  degree  to 
show  a  lack  of  a  previous  design  to  stab, 
upon  the  part  of  a  person  who  stabbed  an- 
other, does  not  entitle  the  accused  to  an  in- 
struction on  the  subject  of  sudden  heat  and 
passion  in  a  prosecution  therefor;  Budi  an 
instruction  is  authorized  only  where  the 
evidence  tends  to  show,  also,  that  the  stab- 
bing was  done  in  a  sudden  affray,  or  in 
sudden  heat  and  passion.  Marks  ▼.  Com. 
16  Ky.  L.  Rep.  247,  22  S.  W.  841. 

Nor  has  testimony  of  the  accused  in  a 
prosecution  for  homicide,  that  he  was  not 
angry  with  the  deceased,  and  had  no  hard 
feelings  toward  him,  and  that  he  knew  what 
he  was  doing,  any  tendency  to  show  the  ele- 
ment of  heat  of  pasmon,  fumiehing  a  foun- 
dation upon  which  to  base  a  submission  of 
the  question  of  manslaughter  to  the  jury. 
Perugi  V.  State,  supra. 

And  the  fact  that  a  person  charged  with 
homicide  in  momentary  excitement  picked 
from  the  ground  a  stone  or  rock,  with  which 
he  was  not  previously  armed,  and  struck 
the  blow  causing  death,  is  not  proper  for 
the  consideration  of  the  jury  in  determining 
the  intent,  where  there  was  nothing  in  the 
circumstances  inconsistent  witb  the  exist- 
ence of  an  intent  to  do  great  bodily  harm. 
State  V.  Dineen,  10  Minn.  407,  Gil.  325. 

So,  heat  of  passion  is  a  fact  to  be  proved 
in  a  prosecution  for  homicide,  like  any  oth- 
er fact,  and  cannot  be  presumed  from  mere 
good  character;  and  evidence  of  good  char- 
acter is  not  competent  for  the  purpose  of 
reducing  a  killing  to  one  of  the  degrees  of 
manslaughter  by  raising  a  presumption  that 
the  homicide  was  committed  in  the  he*t  of 
passion.    Hogan  v.  State,  38  Wis.  226. 

A  person  charged  with  homicide  should 
be  convicted  of  manslaughter,  and  not  mur-. 
der,  however,  where  the  evidence  makes  it 
doubtful  whether  the  killing  was  pursuant  I 
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to  a  premeditated  design  or  due  to  sudden 
heat  of  passion  aroused  by  adequate  provo- 
cation. Beasley  v.  State,  64  Miss.  618,  8  So. 
234. 

And,  where  a  killing  followed  a  quarrel 
and  much  abusive  language  and  great  ex- 
citement, a  question  for  the  jury  arises  aa 
to  whethor  or  not  the  killing  was  man- 
slaughter in  the  third  degree,  defined  by 
statute  to  be  the  killing  of  another  in  a 
heat  of  passion  without  a  design  to  effect 
death.  Perkink  v.  State,  78  Wis.  651,  47 
N.  W.  827. 

So,  where  an  assault  was  made  by  one 
person  upon  another,  the  assailant  having 
no  acquaintance  with  the  person  assault- 
ed, and  no  grudge  against,  or  quarrel 
with,  him,  and  no  motive  to  kill  him;  and 
he  was  at  the  time  excited  and  inflamed 
from  some  cause,  and  while  in  that  eond/- 
tion  received,  or  thought  he  received,  a  blow 
from  the  person  assaulted, — the  circum- 
stances should  be  taken  into  considejution 
as  tending  to  show  that  the  assault  was 
made  in  heat  and  passion  and  without  an 
intent  to  kill.    Field  v.  State,  50  Ind.  15. 

And  where  a  woman  went  to  the  house  of 
another  and  engaged  in  a  quarrel  with  her, 
and  the  father  of  the  latter  afterwards  went 
to  the  house  of  the  former  and  there  assault- 
ed her,  evidence  that  he  did  so  on  learning 
the  circumstances  on  his  return  from  work 
is  admissible,  in  a  prosecution  for  an  as- 
sault with  intent  to  kill,  as  tending  to  show 
that  excitement  caused  by  the  information 
caused  the  visit,  and  that  the  assault  was 
made  in  sudden  heat  and  passion.  Small- 
wood  V.  Com.  17  Ky.  L.  Rep.  1134,  33  S. 
W.  822, 

X.  Conclusion. 

Heat  of  passion  sufficient  to  destroy  the 
sway  of  reason,  based  on  adequate  provoca- 
tion acted  upon  immediately  or  before  the 
passion  has  cooled,  mitigates  a  homicide 
from  murder  to  manslaughter.  And,  ex- 
cept in  a  few  cases  of  statutory  manslau^- 
ter,  heat  of  pasaion  is  an  essential  de- 
ment of  voluntary  manslaughter.  There  is 
no  mitigation  in  the  absence  of  passion,  how- 
e\er   great  the   provocation  ^   nor  is    there 
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oontrol."  People  t.  Hurtado,  63  Cal.  28&- 
292.  "Pasdon  which  for  the  moment  the 
party  is  unable  to  control."  Nichols  v.  Com. 
I'l  Bush,  675.  "Passion  producing  the  high- 
est degree  of  exasperation."  Preston  t. 
State,  25  Miss.  383.  Provocation  engender- 
ing passion  depriving  the  actor  for  the  time 
being  "of  the  power  of  self-control." 
Stephen's  Digest  Crim.  Law,  art.  222.  "Pas- 
sion suspends  the  exercise  of  judgment  and 
dominates  volition  so  as  to  exclude  premedi- 
tation and  a  previous  formed  design."  Smith 
V.  SUte,  83  Ala.  26,  3  So.  561.  "Sudden  im- 
pulse of  overmastering  passion."  McDuffie 
V.  SUte,  go  Ga.  780,  17  8.  S.  106.  To  the 
same  effect  are  Bishop,  Crim.  Law,  voL  2, 


S  697;  Desty,  Crim.  Law,  g  128d;  SUte  v. 
Davis,  60  S.  C.  405-422,  62  Am.  St.  Rep. 
837,  27  S.  E.  905;  Brooks  v.  Com.  and  People 
V.  Calton,  supra. 

The  more  emphatic  manner  thus  indicated 
of  stating  the  matter  has  found  most  favor 
here,  as  is  indicated  by  Hempton  v.  State, 
lU  Wis.  127-142,  86  N.  W.  696;  Ryan  v. 
SUte,  115  Wis.  488,  92  N.  W.  271.  We  are 
constrained  to  approve  the  idea  that  the 
heat  of  passion  which  will  reduce  what 
would  otherwise  be  murder  to  manslaughter 
in  the  third  degree,  and  which  is  specified 
inclusively  or  exclusively  in  the  sUtutory 
definitions  of  other  homicidal  offenses,  is 
such  menUl  disturbance,  caused  by  a  rea- 


mitigation  in  the  absence  of  provocation, 
however  great  the  passion  may  be.  Ade- 
auate  provocation  and  sufficient  heat  of  pas- 
»ion  caused  thereby  must  coexist  to  reduce 
a  homicide  to  manslaughter;  though  pas- 
sion founded  upon  inadequate  provocation 
will  reduce  a  homicide  to  murder  in  the  sec- 
ond degree.  The  distinction  between  mur- 
der and  voluntary  manslaughter  is  found 
in  the  dividing  line  between  malicious  ac- 
tion on  the  one  hand  and  action  in  the  heat 
of  passion  on  the  other.  Malice  and  heat 
of  passion  cannot  coexist.  A  homicide  can- 
not be  both  murder  and  manslaughter.  If 
the  incentive  which  moved  the  slayer  was 
malice,  tlie  killing  is  murder;  if  it  was  heat 
of  passion  caused  by  sufficient  provocation, 
it  is  voluntary  manslaughter;  and  the  ques- 
tion for  determination  is,  By  which  was  he 
moved  when  he  did  the  killing?  The  the- 
ory of  the  indulgence  shown  by  the  law  in  a 
case  of  a  killing  in  a  heat  of  passion  is  that, 
though  the  killing  was  intenaed  on  the  spur 
of  the  moment,  the  sway  of  reason  was  tem- 
porarily suspended,  and,  therefore,  there  was 
no  maUce. 

The  heat  of  passion  which  will  accomplish 
this  result  may  consist  of  either  anger,  rage, 
sudden  resentment,  or  terror;  but  it  has 
reference  to  a  mental  condition,  and  not  a 
physical  one,  and  mere  excitement  is  not 
sufficient.  And  it  is  passion  of  the  slayer, 
and  not  that  of  the  person  killed,  or  some- 
one else,  and  passion  directed  against  the 
person  killed,  and  not  against  some  third 
person,  which  will  mitigate  homicide.  And 
it  must  be  so  violent  as  to  destroy  the  sway 
of  reason,  and  render  the  mind  of  an  ordi- 
nary person  incapable  of  cool  reflection,  and 
produce  in  it  an  uncontrollable  impulse  to 
do  violence;  though  it  need  not  entirely  de- 
throne reason,  or  entirely  shut  out  knowl- 
edge or  volition;  it  is  sufficient  if  reason 
was  thereby  obscured  so  as  to  impel  the 
doing  of  the  act  which  caused  death  on  a 
sudden  motive  of  revenge. 

In  determining  whether  the  act  which 
caused  death  was  impelled  by  heat  of  pas- 
sion or  by  malice,  all  the  surrounding  cir- 
eumsUnces  and  conditions  are  to  be  Ulcen 
into  consideration,  including  previous  rela- 
tions and  conditions  connected  with  the 
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tragedy  as  well  as  those  existing  at  the  time 
of  the  killing.  Previous  malice  or  intent  to 
kill  will  be  presumed  to  have  continued  to 
the  time  of  the  killing  in  the  absence  of  ev- 
idence to  repeal  the  presumption;  and  this 
is  especially  the  case  where  the  subsequent 
provocation  was  a  mere  collateral  circum- 
sUnce.  But  the  burden  is  shifted  where  a 
reconciliation  appears;  and  a  killing  will 
he  attributed  to  passion  arising  from  an 
immediate  provocation,  and  not  to  ]^revious 
malice,  where  the  surrounding  cireumsUnces 
are  such  as  to  indicate  that  that  was  the 
incentive  which  prompted  the  fatal  act  Of 
course  the  drcumstaoces  and  conditions  awe- 
rounding  the  fatal  act,  and  the  manner  of 
killing,  are  of  controlling  force.  But  the 
insani^  or  intoxication  of  the  slayer  at  the 
time  does  not  affect  the  existence  or  non- 
existence of  passion  based  upon  adequate 
provocation  affecting  the  degree  of  the  of- 
fense, though  it  might  reduce  the  offense  to 
murder  in  the  second  degree;  and  either 
may  be  taken  into  oonsideraUon  as  bearing 
upon  the  conduct  and  motive  of  action  of 
the  slayer. 

The  existence  and  sulBciency  of  passion, 
whether  it  arose  from  adequate  provocation, 
and  whether  it  rendered  the  slayer's  mind 
incapable  of  oool  reflection,  and  whether  it 
furnished  the  incentive  to  his  action,  are 
all  questions  for  the  jury  in  a  case  in  which 
they  arise;  but  it  is  the  duty  and  province 
of  the  court,  in  all  cases  in  which  the  issue 
of  heat  of  passion  arises,  to  define  it  to  the 
jury,  and  state  to  them  the  rules  of  law  wiOi 
reference  to  it  and  necessary  to  their  guid- 
ance; and,  though  the  issue  is  not  made 
by  Uie  evidence,  the  conrt  may  properly 
charge  upon  the  subject  of  beat  of  passion 
in  explaining  to  the  jury  the  different  de- 
grees of  homicide  which  they  are  at  liberty 
to  find,  and  the  several  elements  constituting 
and  distinguishing  them.  And,  since  malice 
is  inferred  from  an  intentional  killing,  the 
burden  is  usually  placed  upon  tbe  slayer  to 
show  heat  of  passion  which  will  rebut  the  in- 
ference of  malice;  thongh  a  conviction  for 
manslaughter  should  be  had  where,  on  the 
evidence,  it  is  doubtful  whether  tbe  killing 
was  malicious  or  in  a  heat  of  passion 
aroused  by  adequate  provocation. ^^^.^jl^ 
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sonable,  adequate  provocation  as  would  or- 
dinarily 80  overcome  and  dominate  or  sus- 
pend the  exercise  of  the  judgment  of  an  or- 
dinary man  as  to  render  his  mind  for  the 
time  being  detif  to  the  voice  of  reason, — 
make  him  incapable  of  forming  and  execut- 
ing that  distinct  intent  to  take  human  life 
essential  to  murder  in  the  first  degree,  and 
to  cause  him,  uncontrollably,  to  act  from 
the  impelling  force  of  the  disturbing  cause, 
rather  than  from  any  real  wickedness  of 
heart  or  cruelty  or  recklessness  of  disposi- 
tion. Uncontrollable  passion  in  such  dr- 
cumstances  is  supposed  to  "sway  the  reason 
regardless  of  her  admonitions,"  but  it  is 
not  presumed,  nor  does  the  heat  of  passion 
spoken  of  contemplate,  such  overpowering 
disturbance  as  to  destroy  volition,  the  rea- 
soning faculty,  even  temporarily.  It  is  said 
that  a  transport  of  passion  which  deprives 
one  of  the  power  of  self-control  is,  in  a 
modified  or  restricted  sense,  a  dethronement 
of  the  reasoning  faculty,  a  devestment  of  its 
sovereign  power,  but  an  entire  dethrone- 
ment is  a  deprivation  of  the  intellect  for 
the  time  being.    Smith  v.  State,  supra. 

It  was  in  the  modified  or  restricted  sense 
above  indicated  that  the  term  "dethrone- 
ment" was  used  in  Hempton  v.  State,  111 
Wis.  143,  86  N.  W.  596,  as  is  clearly  indi- 
cated by  the  context.  It  was  said  bi  that 
case:  "Now,  if  from  passion,  ...  a 
person,  for  the  moment,  is  unable  to  exercise 
his  reason,  and  while  he  is  in  such  condition, 
though  conscious  of  what  he  is  doing  and 
not  so  completely  bereft  of  reason  as  to  be 
legally  irresponsible,  he  is  uncontrollably 
moved  thereby  to  and  does  wrongfully  kill 
another,  he  cannot  be  convicted  of  murder 
in  the  first  degree.  ...  If  reason,  not- 
withstanding the  .  .  .  disturbing  cause, 
be  not  so  completely  dethroned,  so  to  speak, 
but  that  the  wrongdoer  can  exercise  judg- 
ment, he  must  do  so  or  pay  the  penalty  of 
being  held  responsible  for  his  acts  regard- 
less of  such  disturbing  cause."  The  disturb- 
ing cause  in  the  particular  case  was  intoxi- 
cation, but  it  was  said  that  the  rule  was 
the  same  as  in  the  case  of  uncontrollable 
condition  through  anger,  terror,  or  any 
other  adequate  cause. 

It  is  believed  that  the  exposition  thus 
given  is  strictly  accurate,  though  it  is  now 
regretted  that  the  term  "dethronement" 
was  used  at  all.  While  it  was  considerately 
and  designedly  guarded  so  as  to  avoid  con- 
veying the  impression  of  more  than  tempo- 
rary control  or  displacement  of  judgment, 
not  a  deprivation  of  reason,  strictly  so- 
called,  it  seems — as  perhaps  ought  to  have 
been  appreciated — that  the  clear  distinction 
and  the  evident  effort  to  make  it  significant- 
ly plain  is  not  wholly  appreciated. 

In  Smith  v.  State  the  trial  court  used  the 
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term,  "this  heat  of  blood  must  be  sndi  as 
to  entirely  dethrone  reason,  and  the  assault 
be  made  in  consequence  of  such  heat  of 
blood.  And  the  conviction  was  set  aside  on 
that  groimd. 

In  SUte  V.  Hill,  20  N.  O.  (4  Dev.  &  B.  L. 
491)  629,  '34  Am.  Dec  396,  the  jury  were  in- 
structed, in  effect,  that  if  reason  was  not  so 
destroyed  but  that  the  accused  was  pos- 
sessed of  sufficient  power  of  deliberation  and 
reflection  as  to  be  sensible  of  what  he  was 
about  to  do,  and  did  the  act  intentionally, 
he  was  guilty  of  murder.  The  conviction 
was  set  aside  because  the  instruction  tended 
to  mislead  the  jury  into  believing  that  th« 
passion  which  rebuts  the  imputation  of  mur- 
der from  the  unlawful  killing  "must  be  so 
overpowering  as,  for  the  time,  to  shut  out 
knowledge  and  destroy  volition."  That  case 
is  found  most  universally  cited  in  support  of 
condemnations  of  the  use  of  the  term  "de- 
thronement of  reason"  in  defining  heat  of 
passion.  In  Young  v.  State,  11  Humph.  200, 
the  instruction  treating  of  manslaughter 
was  in  these  words:  "If  the  jury  should  be- 
lieve that  the  deceased  was  advancing  upon 
the  prisoner  with  a  stick,  threatening  to 
beat  him,  and  such  assault  excited  in  th« 
prisoner  a  sudden  burst  of  passion,  and  for 
the  time  being  dethroned  his  reason,  and  he 
shot,  and  killed  in  this  whirlwind  of  passion, 
it  would  be  manslaughter."  And  the  con- 
viction was  set  aside  on  that  ground.  To 
the  same  effect  are  Maher  v.  People,  10 
Mich.  212-220,  81  Am.  Dec.  781;  Haile  ▼. 
State,  1  Swan,  248;  Young  v.  State;  Stato 
V.  Davis;  and  People  v.  Calton, — saprA; 
Clark,  Crim.  Law,  167,  2  Bishop,  Grim.  L*w, 
§  697 ;  21  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  174. 

from  the  foregoing  it  will  be  seen  that 
the  heat  of  passion  of  the  statute  on  the 
subject  of  criminal  homicide,  while  it  in- 
volves deprivation  of  self-control  by  exer- 
cise of  judgment:  passion  irresistible,  or,  in 
other  words,  a  disturbed  mental  condition, 
caused  by  passion,  incapacitating  the  person 
from  forming  and  executing  a  distinct  in- 
tent to  take  human  life,  it  is  not  inconsist- 
ent with  intelligent  action,  with  conscious- 
ness of  what  one  is  doing  and  of  the  re- 
sponsibilities therefor;  it  is  not  such  as  to, 
temporarily  even,  dethrone  reason,  strictly 
speaking,— destroy  volition. 

It  may  be  that  a  jury  would  not,  ordinari- 
ly, fully  appreciate  the  distinction  between 
temporary  dethronement  of  reason  and  such 
temporary  domination  of  judgment  by  an  ir- 
resistible impulse  of  passion  as  to  render 
the  mind  deaf,  so  to  speak,  to  the  voice  of 
retwon,  but  the  distinction  is  clear  in  tiie 
law;  and,  in  dealing  with  matters  of  saA 
supreme  importance  as  human  liberty  on 
the  one  side  and  the  safety  of  society  on 
the  other,  it  will  not  do  to  overlook  it  or  to 


190S. 


JOHNSON  V.  STATE. 


831 


paas  it  b^  as  nonprejudicial  in  case  of  the 
distinction  being  lost  sight  of  in  instruct- 
ing the  jury  in  such  a  case  as  this.  A  guilty 
man  had  better  go  free  or  be  convicted  of 
something  less  than  his  deserts,  as  a  choice 
between  such  freedom  or  conviction  on  the 
one  hand  and  a  conviction  of  what  he  is 
really  guilty  of  on  the  other,  unless  the  lat- 
ter can  be  regularly  reached  by  way  of  the 
due  administration  of  the  law  of  the  land. 

In  the  light  of  the  foregoing,  little  more 
need  be  said  to  show  that  the  judgment 
complained  of  must  be  reversed  than  to 
quote  the  only  instruction  which  the  court 
gave  on  the  subject  of  manslaughter  in  the 
third  degree,  except  to  recite  the  statutory 
definition.  This  is  the  instruction:  "Heat 
of  passion,  as  used  in  this  section,  means 
something  more  than  mere  anger  or  irrita- 
tion. It  means  passion;  such  passion  as 
amounts  to  a  temporary  dethronement  of 
reason,  and  rendering'  the  slayer  incapable 
of  forming  a  deliberate,  premeditated  de- 
sign to  kill;  passion  engendered  by  provo- 
cation; provocation  to  that  degree  that  the 
heat  of  passion  thereby  engendered  was  so 
great  as  to  amount  to  temporary  de- 
thronement of  reason,  and  rendering  the 
slayer  incapable  of  forming  the  deliberate 
premeditated  design  to  kill.  If  he  is  capa- 
ble of  forming,  and  does  form  and  execute, 
such  design  or  intent  unlawfully,  it  is  mur- 
der in  the  first  degree  although  he  may 
have  received  some  provocation  and  acted 
under  some  passion." 

We  do  not  fail  to  note  what  the  learned 
attorney  general  called  to  our  attention  re- 
garding the  term  "dethronement  of  reason" 
being  immediately  followed  in  the  conjunc- 
tive by  the  idea  of  incapacity  to  form  a  dis- 
tinct intent  to  kill.  Such  idea,  as  phrased 
and  expressed,  was  not  used  as  it  might 
have  been  in  the  way  of  an  explanatory  or 
modifying  clause.  Had  it  been  so  used  pos- 
sibly the  case  might  be  saved.  It 
were  better,  however,  had  it  not  been  used 
at  all.  The  learned  court,  instead,  of  saying 
temporary  dethronement  of  reason,  to  the 
extent  of  or  in  the  sense  of  rendering  the 
slayer  incapable,  etc.,  ea  industria  used  that 
which  might  easily  have  been  made,  as  in- 
dicated, a  modifying  clause,  in  such  a  way 
that  the  jury  may  well  have  regarded  it 
rather  as  the  ordinary  consequence  to  be 
expected  from  dethronement  of  reason 
strictly  so-called.  The  error  was  intensified, 
it  seems,  by  omission  to  explain  the  nature 
of  the  provocation  essential  to  the  heat  of 
passion  of  the  statute,  and  the  repetitious 
use  of  the  term  "deliberate,  premeditated 
design,"  a  term  not  found  in  our  statute  on 
the  subject  of  homicide:  one  suggesting, 
necessarily,  some  period  of  time  for  delib- 
eration and  thought,  as  sometimes  held  to 
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be  necessary  under  statutes  containing  such 
terms  as  "deliberate,  premeditated,"  or  "wil- 
ful, deliberate,  premeditated."  Cupps  v. 
State,  120  Wis.  504-632,  102  Am.  St.  Rep. 
996,  97  N.  W.  210,  98  N.  W.  646.  Our 
statute  only  uses  the  term  "premeditated 
design,"  and  does  that  as  synonymous  with 
"previously  formed  design,"  not  suggesting 
any  necessary  element  of  lying  in  wait  or 
a  period  of  deliberating  on  the  execution  of 
the  intent. 

The  judgment  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial.  The  warden  of 
the  state  prison  will  surrender  the  plaintifl 
in  error  to  the  sheriff  of  Milwaukee  county. 
He  will  hold  him  in  custody  until  he  shall 
be  discharged  or  his  custody  changed  by 
due  course  of  law. 


^        NEBRASKA  SUPREME  COURT. 
DAVID  ROE 
COUNTY  OP  HOWARD  et  aL,  Appta. 
(—  Neb.  — ,  106  N.  W.  687.) 

Equity  appeal— evidence. 

1.  In  appeals  in  equity  cases,  this  court 
will  examine  the  evidence  and  arrive  at  an 
opinion  of  the  facts  established,  uninflu- 
enced by  the  conclusion  arrived  at  by  the 
trial  court;  except  in  so  far  as  a  presump- 
tion in  support  of  such  conclusion  is  de- 
rived from  the  opportunity  which  the  trial 
judge  baa  of  seeing  and  hearing  the  wit- 
nesses, and  of  jud^ng  their  candor,  their 
knowledge  of  the  facts,  their  intelligence, 
and  bias  or  partiality,  if  any  is  exhibited. 
Surface  water — interference  with  flow. 

2.  Where  water,  be  it  surface  water, 
the  result  of  rain  or  snow,  or  the  water  of 
springs,  flows  in  a  well-defined  course,  be 
it  diteh,  or  swale,  or  draw  in  its  primitive 
condition,  and  seeks  its  discharge  in  a  neigh- 
boring stream,  its  flow  cannot  be  arrested 
or  interfered  with  by  a  landowner  to  the  in- 

Headnotes  by  DtTFTlB,  C 


Case  Note.  —  liability  of  municipal  cor- 
poration for  changing  course  of  drainage  to 
injury  of  private  property :  ^——  The  rule 
applied  in  the  above  case  is  the  one  almost 
universally  followed.  The  cases  will  be 
found  collected  and  analyzed  in  a  note  to 
Johnson  v.  White,  65  L.RA.  260.  This  is 
one  branch  of  the  doctrine  of  surface  water 
in  which  the  courts  do  not  seem  to  have 
been  confused  by  the  nonexistent  common- 
enemy  doctrine,  which  has  caused  so  much 
trouble  in  dealing  with  the  general  subject. 

Famham,  Waters,  p.  960,  states  that  there 
is  no  right  on  the  part  of  a  municipal  cor- 
poration, or  a  drainage  or  road  district,  to 
alter  the  course  of  drainage  so  as  to  throw 
water  upon  property  where  it  aoee  not  nat- 
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jniy  i>f  the  neighboring  proprietors;  and 
wluit  a  private  proprietor  may  not  do, 
neither  can  the  public  authorities,  except  in 
the  exercise  of  the  right  of  eminent  domain. 
Highway — opening — interference  with  sur- 
face water— damages. 

3.  The  court  will  not  presume  tliat  the 
eommissioners  appointed  to  assess  damages 
to  the  owners  of  land  over  which  it  runs 
considered  it  necessary,  in  the  proper  con- 
struction of  the  road,  to  divert  the  water 
naturally  seeking  an  outlet  in  a  draw,  and 
conduct  it  in  an  artificial  ditch  along  the 
highway  for  1  mile  or  more,  and  there  dis- 
charge it  in  such  manner  that  it  damaged 
the  land  of  the  plaintiff,  or  that  plaintiff 
was  allowed  damage  for  such  disposition  of 
the  water. 

Easement — ^prescription. 

4.  An  easement  by  prescription  can  be 
acquired  only  by  an  adverse  user  for  ten 
years,  and  the  commencement  of  the  time 
required  for  the  prescription  to  ripen  dates 
from  the  time  when  the  party  was  damaged 
or  had  a  cause  of  action  arising  from  th^e 
adverse  user. 

(January  3,   1906.) 

APPEAL  by  defendants  from  a  Judgment 
of  the  District  Court  for  Howard  Coun- 
ty enjoining  the  alleged  wrongful  diversion 
of  surface  water.     Affirmed. 

The  facts  ar«  atated  in  the  Commissioner's 
opinion. 

On  the  opposite  page  is  the  plat  referred 
to  in  the  action: 


Messrs.  T.  X.  Bell  and  P.  J.  Taylor,  for 
appellants: 

The  proprietor  may,  by  barriers  or  other- 
■mse,  protect  his  land  from  surface  water 
coming  from  or  across  adjacent  lands,  and 
he  is  not  responsible  for  injury  occasioned 
to  others  from  a  proper  exercise  of  this 
right. 

Jacobson  v.  VanBoening,  48  Neb.  80,  32 
L.RA.  229,  68  Am.  St.  Rep,  684,  66  N.  W. 
993;  Morrissey  v.  Chicago,  B.  &  Q.  R.  Co. 
38  Neb.  406.  56  N.  W.  946,  67  N.  W.  522; 
Anheuser-Busch  Brewing  As&\>.  v.  Peterson, 
41  Neb.  8i97,  60  N.  W.  373;  Beatrice  v. 
Leary,  45  Neb.  149,  50  Am.  St.  Rep.  646,  63 
N.  W.   370. 

A  landowner  having  a  farm  that  is  too 
wet  to  raise  a  crop  by  reason  of  surface 
water  gathering  in  pools  or  pondb  may  draia 
the  land  so  as  to  make  it  tillable  and  s«-v- 
iceable  for  farming  purposes. 

Brown  v.  Winona  &  S.  W.  R.  Co.  63  Minn. 
259,  30  Am.  St  Rep.  603,  66  N.  W.  123; 
Peck  V.  Herrington,  •  109  111.  611,  60  Am. 
Rep.  627;  Anderson  v.  Henderson,  124  111. 
164,  16  N.  E.  232;  Gannon  v.  Hargadon,  10 
Allen,  106,  87  Am.  Dec.  625;  Chadeayne 
V.  Robinson,  55  Conn.  350,  3  Am.  St.  Rep. 
65,  11  Atl.  592;  Cairo  t  V.  R.  Co.  v.  Stevens, 
73  Ind.  281,  38  Am.  Rep.  139;  Morrison  v. 
Bucksport  &,  B.  R.  Co.  67  Me.  355;  Flagg 
V.  Worcester,  13  Gray,  601 ;  Bates  v.  Smith, 
100  Mass.  181;  Bowlsby  v.  Spoer,  31  N.  J. 
L.  351,  86  Am.  Dec.  216;  Jacobson  v.  Van- 
Boening,   supra;     Todd    v.    York    County 


nrally  flow.  Therefore,  the  monicipality 
cannot  turn  water  which  has  been  flowing 
in  a  particular  direction  from  its  course, 
and  cast  it  upon  property  where  it  would 
not  naturally  flow,  by  improvements  made 
for  its  own  benefit.  O'Brien  v.  St.  Paul,  25 
Minn.  331,  33  Am.  Rep.  470;  Brunhouse  v. 
York,  13  Lane.  L.  Rev.  397;  Slack  v.  Law- 
rence Two.  (N.  J.  Eq.)  19  Atl.  663;  Am  v. 
Kansas  dty,  6  McCrary,  568,  14  Fed.  286. 

Overseers  of  highways  have  no  right  to 
change  the  natural  course  of  surface  drain- 
age so  as  to  cast  it  upon  lands  of  an  abut- 
ting owner,  where  it  had  not  been  previ- 
ously accustomed  to  flow,  to  his  injury. 
Moran  v.  McCleams,  63  Barb.  185,  44  How. 
Pr.  30;  Young  v.  Highway  Comrs.  134  111. 
669,  26  N.  E.  689,  Reversing  34  111.  App.  178; 
Cubit  V.  O'Dett,  61  Mich.  347,  16  N.  W.  679; 
Kensington  v.  Wood,  10  Pa.  93,  40  Am.  Dec. 
682. 

And  a  municipal  corporation  is  liable  for 
damages  to  abutting  property  on  which  it 
throws  surface  water  which  it  has  diverted 
from  its  natural  flow,  concentrated  in  vol- 
ume and  cast  upon  property  where  it  would 
not  naturally  flow.  Guest  v.  Church  Hill, 
90  Md.  689,  45  Atl.  882. 

The  injury,  however,  from  the  cliange 
must  be  substantial,  and  not  merely  nom- 
inal, to  give  a  right  of  action.  Rutherford 
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r.  HoUey,  106  N.  Y.  632,  U  N.  E.  818.  The 
only  exceptions  to  this  doctrine  are  the 
cases,  such  as  Bryant  v.  Westbrook,  86  Me. 
450,  29  Atl.  1109,  which  are- decided  under 
the  peculiar  New  England  doctrine  govern- 
ing the  liability  of  municipal  corporations 
for  the  acts  of  officers  who  are  regarded  as 
state,  and  not  municipal,  oflScers,  and  which 
I  do  not  involve  the  general  question  or  lia- 
bility for  interference  with  surface  water; 
and  a  few  cases  in  which  the  <»urt  has  been 
misled  by  the  nonexistent  common-enemy 
doctrine  into  the  belief  that  there  could  be 
no  liability  for  any  act  done  with  resptect 
to  surface  water  regardless  of  the  injury. 
Thus,  in  Harp  v.  Baraboo,  101  Wis.  368,  77 
N.  W.  744,  it  is  held  that  there  is  no  lia- 
bility for  a  change  of  the  course  of  surface 
drainage.  The  same  rule  is  found  in  diam- 
pion  V.  Crandon,  84  Wis.  405,  19  L.R.A.  866, 
54  N.  W.  776;  and  a  similar  ruling  is  found 
in  Flagg  v.  Worcester,  13  Gray,  601.  But, 
the  latter  being  a  Massachusetts  decision,  it 
is  doubtful  whether  it  is  placed  upon  the 
doctrine  of  surface  water,  or  upon  the  gen- 
eral doctrine  of  nonliabilty  of  municipal 
corporations  for  their  acts. 

That  the  rulings  which  depend  upon  an 
application  of  the  so-called  common-enemy 
doctrine  are  not  founded  on  principle  clearly 
appears  from  Famham,  Waters,  p.  2691j[^ 
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(Neb.)  96  LJLA.  561,  100  N.  W.  299; 
Stodcer  t.  Nemaha  County  (Neb.)  100  N. 
W.  308. 

The  counter  board  acted  within  their  dis- 
cretion, whidi  cannot  be  controlled  if  within 
reason. 

Throckmorton  v.  State,  20  Neb.  647,  31 
N.  W.  232;  Cowles  v.  School  Dist.  No.  6, 
23  Neb.  665,  37  N.  W.  493;  Howard  v. 
BrowTt,  37  Neb.  902,  66  N.  W.  Vl3;  Pol- 
look  y.  School  Dist  No.  42,  64  Neb.  171,  74 
N.  W.  393;  Elliott,  Roads  ft  Streets,  267; 
Weaver  v.  Templin,  113  Ind.  298,  14  N. 
E.  600;  Howard  v.  Clay  County,  54  Neb. 
443,  74  N.  W,  9©3. 

An  easement  may  be  acquired  for  the  pur- 
pose of  carrying  off  and  disposing  of  surface 
water  by  the  continued  maintenance  of  a 
ditch  for  that  purpose. 

Gould,  Waters,  2d  ed.  {  279;  Wilkins  v. 
Nioolai,  99  Wis.  178,  74  N.  W.  104;  Smith 
v.  Miller,  11  Gray,  145;  Oarmody  t.  Mul- 
rooney,  87  Wis.  562,  58  N.  W.  1109 ;  Roberts 
V.  Von  Briesen,  107  Wis.  486,  83  N.  W.  766; 
White  T.  Chapin,  12  Allen,  516;  Conklin  t. 
Boyd,  46  Mich.  66,  9  N.  W.  134;  Curtis  v. 
Eastern  R.  Co.  98  Mass.  428;  Rathke  t. 
Gardner,  134  Mass.  14;  Miller  v.  Garlock, 
8  Barb.  153 ;  Hammond  t.  Zehner,  23  Barb. 
473;  Prescott  v.  White,  21  Pick.  342,  32 
Aim.  Dec.  266. 

Messrs.  A.  A.  Kendall  and  W.  H.  Thomp* 
son,  for  appellee: 

An  owner's  right  to  dischaige  surface 
water  from  his  premises  does  not  extend  so 
far  as  to  permit  him  to  coUeot  it  in  a  vol- 
ume, and,  1^  means  of  an  artificial  channel, 
discharge  it  upon  another's  land,  contrary 
to  the  natural  course  of  drainage,  to  the 
tatter's  damage  and  detriment. 

Todd  V.  York  County  (Neb.)  66  L.R.A. 
661,  100  N.  W.  290;  Town  t.  Missouri  P. 
R.  Co.  50  Neb.  768,  70  N.  W.  402;  O'Con- 
nell  T.  East  Tennessee,  V.  ft  G.  R  Co.  87 
Oa.  246,  13  L.RA.  394,  27  Am.  St  Rep. 
246,  13  S.  E.  489;  Kansas  City,  M.  ft  B.  R 
Co.  V.  Smith,  72  Miss.  677.  27  I,.R.A.  762, 
48  Am.  St  Rep.  679,  17  So.  78;  Boyd  v. 
Conklin,  54  Mich.  583,  62  Am.  Rep.  831,  20 
N.  W.  696;  Wharton  v.  Stevens,  84  Iowa, 
107,  15  L.R.A.  630,  36  Am.  St  Rep.  296,  60 
N.  W.  662;  Case  r.  Hoffman,  84  Wis.  438, 
20  L.R.A.  40,  36  Am.  St  Rep.  037,  64  N. 
W.  793;  Missouri  P.  R  Co.  v.  Keys,  55 
Kan.  206,  49  Am.  St  Rep.  249,  40  Pac. 
276;  Davis  v.  Highway  Cvmrs.  143  III.  9, 
33  N.  E.  68. 

The  commisaioners  of  highways,  where 
they  undertake  to  drain  a  public  highway, 
possess  the  same  rights,  and  are  to  be  gov- 
erned by  the  same  rules,  as  adjoining  land- 
owners who  may  undertake  to  drvin  their 
own  lands,  except  where  they  may  be  pro- 
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ceeding  under  the  eminent-domain  laws  of 
the  state. 

Young  V.  Highway  Comrs.  134  111.  669, 
25  N.  E.  693;  Churchill  v.  Beethe,  48  Neb. 
87,  35  L.R.A.  442,  66  N.  W.  992;  Patoka 
Twp.  v.  Hopkins,  13-1  Ind.  142,  30  Am.  St 
Rep.  417,  30  N.  E.  896;  Pye  v.  Mankato, 
36  Minn.  373,  1  Am.  St  Rep.  671,  31  N. 
W.  864;  Gunnenis  v.  Spring  Prairie,  91 
Minn.  473,  98  N.  W.  340,  974. 

Dnffie,  C,  filed  the  foUowing  opini<«: 
The  decree  of  the  district  court  contains 
findings  upon  all  the  is&'ues  made  by  the 
pleeulings,  with  an  exception  hereinafter  re- 
ferred to.  These  findings,  together  with  a 
plat  of  the  surrounding  country  introduced 
by  the  plaintiff,  present  the  matter  in  dis- 
pute between  the  parties  in  as  brief  and 
clear  a  manner  as  any  synopsis  of  the  plead- 
ings which  we  could  malce.  After  a  general 
finding  for  the  plaintiff,  the  decree  continuea 
as  follows: 

"The  court  further  finds  that  at  the  tim* 
this  action  was  commenoed  and  previoualy 
thereto  the  plaintiff  was  a  resident  taxpayer 
of  the  said  county  of  Howard,  and  was  the 
owner  and  in  possession  of  the  S.  E.  ^  of 
section  32  and  the  N.  W.  %  of  section  33, 
abd  that  Miles  Carter  was  the  owner  and  in 
possession  of  the  S.  W.  %  of  33,  all  in  town- 
ship 14  N.  of  range  10  W.,  in  said  county. 
The  court  finds  that  at  the  said  Umes  A.  I<. 
Wame^was  the  owner  and  in  possession  of 
the  N.  W.  U  and  the  S.  %  of  the  S.  W.  % 
of  section  4,  and  that  J.  M.  Martin  was  the 
owner  and  in  possession  of  the  S.  B.  %  (rf 
section  6,  all  in  township  13  N.  of  range 
10  W.,  in  said  county.  The  court  finds  tliat 
sections  4,  8,  9,  16,  and  17  in  said  townsliip 
13  are  low,  fiat,  and  nearly  level  lands,  and 
are  wet  and  swampy  during  a  great  portion 
of  the  year,  and  that  a  large  amount  of 
surface  and  seepage  waters  collect  thereon 
and  flow  therefrom.  The  court  finds  that 
said  surface  and  seepage  waters,  by  the 
processes  of  nature,  formed  and  gathered  in- 
to a  draw  or  a  low  drain  and  water  coirrsa 
Icnown  as  the  'Wame  draw,'  which  water 
course  runs  in  a  northeasterly  course  or 
direction  from  the  land  of  said  Martin  into 
the  public  road  running  north  and  south 
between  sections  4  and  5  and  in  an  easterly 
direction  across  said  road  and  thrai  in  a 
i),ortheasterIy  direction  across  the  lands  of 
said  Wame  and  one  George  Gans,  who  owns 
the  N.  %  of  the  S.  W.  %  of  secUon  4, 
lying  between  the  two  tracts  of  the  said 
Warne,  thence  on  across  lands  ot  the  said 
Wame  and  across  the  lands  of  the  said 
Carter  and  several  miles  to  the  Loup  river. 
That  the  said  draw  or  water  course  is  deep- 
er than  the  surrounding  lands,  and  has  well- 
defined  banks  and  an  open  course  in 


IMS. 


KOE  V.  HOWARD  COUNTY. 


835 


pUcea,  and  is  fed  by  springs  and  the  sur- 
face and  seepage  waters  from  sections  8,  9, 
16,  and  17  aforesaid;  and  that  said  waters 
hare  constantly  flowed  in  said  draw  and 
water  course  for  many  years;  and  that  said 
draw  and  water  course  is  the  only  natural 
coarse  and  outlet  for  said  waters;  and  that 
Mtid  northeasterly  direction  is  the  only  natu- 
ral direction  for  said  waters  to  flow  and  the 
only  direction  that  they  did  flow  previous 
to  the  acts  complained  of  by  plaintiflf;  and 
that  said  waters  never  did  flow  down  said 
road  in  a  northerly  direction  nor  at  the 
place  or  in  the  place  where  the  same  now 
flowB  previous  to  the  acts  complained  of  by 
the  plaintiff.  The  oourt  finds  that  after  the 
road  between  sections  4  and  6  and  32  and 
33  was  opened  to  public  travel,  and,  to  wit, 
in  the  year  1887,  a  culvert  was  built  by  said 
county  acroM  said  road  at  the  point  where 
said  Wame  draw  and  water  course  crosses 
said  road,  to  enable  the  waters  coming  down 
said  draw  to  pass  thereunder  and  provide 
a  safe  crossing  for  the  public  over  said  draw, 
and  that  the  dirt  was  taken  from  the  sides 
of  the  road  near  said  oulvert  to  grade  the 
approaches  to  said  oulvert,  and  that  there- 
after, in  the  year  1893,  said  culvert  was 
washed  out  by  the  waters  coming  down  said 
draw,  and  was  swept  to  the  east  side  of  the 
road,  and  said  water  course  became  filled 
np  where  it  crossed  said  road,  and  re- 
mained so  until  the  year  1897,  when  the 
proper  authorities  of  said  county  ordered 
it  opened,  and  a  new  culvert  built;  that 
said  new  culvert  was  built  during  said  year 
last  mentioned,  being  16  feet  in  length,  and 
about  8  feet  wide,  and  3%  feet  high,  to 
enable  water  to  pass  thereunder,  and  more 
dirt  was  taken  from  the  sides  of  the  road 
to  grade  the  approaches  to  said  oulvert, 
thereby  making  ditches  at  the  sides  of  the 
road  for  a  short  distance  from  said  eulvert. 
The  oourt  flnda  that  in  the  year  1801  the 
said  A.  L.  Wame  opened  a  ditoh  along  the 
west  side  of  said  road  running  north  and 
south  between  ribctions  4  and  6  and  32  and 
33;  that  the  southern  terminus  ol  said 
ditch  so  constructed  was  at  the  west  end 
of  said  culvert  constructed  across  said 
Wame  -draw  as  aforesaid,  and  that  the 
northern  terminus  of  said  ditch  so  construct- 
ed was  about  25  rods  south  of  the  quarter- 
section  comer  between  said  sections  32  and 
33;  and  that  said  Wame  worked  on  said 
ditch  from  time  to  time  during  several  years 
thereafter,  and  that  said  work  was  without 
authority  and  was  not  authorized  by  the 
properly  oons^tuted  authoritiea  of  said 
county,  and  was  constructed  for  the  purpose 
of  draining  the  water  coming  down  said 
Wame  draw  from  said  Wame's  land  and 
carrying  it  north  in  said  ditch  along  said 
.road  to  the  northern  terminus  of  said  ditch 
5L.R.A.(N.S.) 


where  it  was  discharged  in  said  road,  and 
from  there  it  went  onto  the  land  of  Miles 
Carter  and  from  there  onto  the  land  of  the 
plaintiff  in  section  33 ;  that  in  passing  down 
said  ditch  the  same  overflowed  and  went  up- 
on the  land  of  the  plaintiff  in  section  32 
continuously  and  in  large  quantities  in  the 
year  1903,  to  the  damage  of  plaintiff's  crops 
growing  on  said  land.  The  court  finds  that 
in  the  year  1899  and  tiiereafter  the  county 
authorities  of  said  coimty  assumed  control 
of  said  ditch,  excavuting  and  greatly  en- 
larging the  same,  and  made  use  of  said  ditch 
to  convey  the  waters  coming  .down  said 
draw  in  a  northerly  direction,  and  thereby 
changed  the  course  and  direction  of  the 
water  from  its  natural  course,  and  that  said 
authorities  thereby  permitted  said  water  to 
be  discharged  into  Uie  public  road  there  to 
pass  onto  the  lands  of  plaintiff,  to  his 
damage.  The  oourt  finds  that  previous  to 
the  commencement  of  this  action  plaintiff 
notified  and  requested  the  defendant  Laurit- 
sen,  road  svpervisor,  and  other  defendants, 
as  county  commissioners,  to  fill  up  said 
ditch  and  stop  the  flow  of  water  upon  plain- 
tiff's land,  which  request  was  not  g^nted. 
The  court  finas  that  the  natural  and  only 
course  for  said  water  to  flow  is  across  the 
road  in  an  easterly  direction  at  the  culvert 
and  thence  in  a  northeasterly  direction 
>  across  the  lands  of  said  Qans  and  Wame, 
and  not  in  a  northerly  direction  along  the 
public  road,  and  that  the  action  of  said 
Wame  and  of  the  said  defendants  in  con- 
structing and  extending  said  ditch  and  con- 
tinuing and  maintaining  same  so  as  to  di- 
vert said  water  frcnn  its  natural  course 
and  cast  it  into  the  public  highway  and  up- 
on the  .lands' of  plaintiff  was  and  is  wrong 
and  unlawful,  and  was  not  made  and  is  not 
maintained  for  the  purpose  of  properly  and 
lawfully  constructing  and  maintaining  said 
public  road,  but  was  and  is  for  the  purpose 
of  draining  said  waters  from  the  lands  east 
of  said  road,  and  that  the  money  expended 
from  the  public  funds  of  said  county  for 
said  purpose  is  an  improper  and  unlawful 
use  of  the  public  funds  of  said  county  and 
is  unlawful.  The  court  finds  that  in  the 
construction  of  said  ditch  as  aforesaid  on 
the  west  of  said  road  from  said  Wame 
draw  north  to  a  point  about  25  rods  south 
from  the  quarter-section  corner  between  said 
sections  32  and  33,  wUeh  was  the  north 
terminus  of  said  ditch,  that  it  was  con- 
structed throtigh  a  ridge  or  slight  elevation 
of  land  which  is  located  at  or  about  the 
northeast  comer  of  the  S.  E.  %  of  said 
section  5,  and  that  in  order  to  permit  said 
water  to  flow  down  aaid  ditoh  it  was  nec- 
essary to  dig  said  ditch,  at  said  last-men- 
tioned point,  about  4  feet  deep,  and  that 
at  said  last-mentioned  point  the  natural  lev- 
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el  of  the  land  was  about  3  feet  higher  than 
the  natural  level  of  the  base  of  said  Wame 
draw  where  it  crossed  said  road  and  from 
which  point  said  ditch  was  constructed,  and 
that  from  this  northeast  comer  of  the  S. 
E.  %  of  s-aid  section  5  north  on  the  line  of 
said  ditch  the  natural  flow  drainage-  ana 
flow  of  the  water  was  in  a  northern  direc- 
tion toward  Lake  Creek  draw,  and  that 
from  this  last-mentioned  point  south  the 
natural  drainage  and  flow  of  the  water  was 
in  a  southern  and  southeastern  direction  to- 
wards said  Wame  draw.  The  court  flnds 
that  the  plaintiff  has  sustained  damage  in 
the  sum  of  $30,  and  that  the  injunction  here- 
tofore granted  in  this  case  should  be  and 
the  same  is  hereby  sustained,  and  the  de- 
fendant the  county  of  Howant  and  the  de- 
fendants Frank  Rork,  George  Irvine,  and  S. 
M.  Sondemp,  county  commissioners  of  said 
county,  and  their  sticcessors  in  office,  and 
the  defendant  Hans  N.  Lauritsen,  road  su- 
pervisor of  Cleveland  precinct,  in  said  coun- 
ty, and  his  successors  in  office,  are  each 
and  all,  individually  and  collectively,  per- 
petually enjoined  and  restrained  from  allow- 
ing or  permitting  any  water  coming  down 
said  Wame  draw  from  above  or  south  of  the 
culvert  across  said  draw  in  the>road  between 
sections  4  and  S  in  said  township  and  range 
to  flow  down  said  ditch  north  of  said  Wame 
draw  on  the  west  side  of  said  road  be* 
tween  said  sections  or  upon  plaintiff's  land 
in  said  sections  32  and  33  as  aforesaid. 

"It  is  further  considered  and  ordered  that 
the  said  defendants  and  their  successors  in 
office  shall  cause  said  ditch  on  the  west  side 
of  the  road  running  north  between  sections 
4  and  6  to  be  filled  up  at  sudh  points  or 
places  north  on  said  culvert  over  said  Wame 
draw  at  or  near  to  the  northeast  comer  of 
the  S.  E.  %  of  said  section  5  as  shall  ef- 
fectively and  permanently  prevent  any  wa- 
ter coming  down  said  ditch  or  from  the  road 
from  passing  down  said  ditch  to  the  north, 
and  su0h  filling  shall  be  permanent  and  last- 
ing and  of  such  character  as  to  be  effective, 
and  the  ground  to  be  replaced  therein  in  a 
natural  and  substantial  condition  the  same 
as  it  was  before  said  ditch  was  first  con- 
structed, and  such  as  will  restore  the  water 
in  this  locality  to  its  natural  course;  and 
that  such  excavations  shall  be  made  under 
said  culvert  constructed  across  the  Wame 
draw  as  shall  make  the  bottom  of  said  cul- 
vert as  low  or  lower  as  the  base  of  the  ditch 
located  west  thereof  in  said  road  so  as  to 
permit  the  water  flowing  and  accumulating 
in  said  ditch  to  pass  through  said  culvert 
on  the  east  thereof,  and  to  make  such  other 
and  further  excavations  at  said  point  as  will 
enable  Raid  water  coming  down  said  draw 
to  pass  to  the  eastward  under  said  culvert 
and  out  of  the  said  road  through  tiie  natural 
SL.R.A.(N.S.) 


course  of  said  Wame  draw  on  to  the  lands 
of  said  Wame  and  Oans." 

The  appellants  insist  that  the  decree  is 
not  supported  by  the  evidence  and  from 
that  fact  alone  it  should  be -reversed.  We 
concede  the  claim  made  by  appellant,  that, 
under  the  statute  and  the  holding  of  thia 
court  in  Faulkner  v.  Simms,  6S  Neb.  296, 
89  N.  W.  171,  94  N.  W.  113,  it  is  our 
duty  to  examine  the  evidence  and  arrive  at 
an  independent  judgment  relating  to  the 
facts  established  therefrom;  but,  as  well 
stated  in  that  case,  the  trial  court  has  ad- 
vantages denied  to  the  appellate  court  in 
many  particulars  where  the  witnesses  are 
orally  examined  upon  the  trial.  Where 
the  testimony  of  witnesses  is  taken  in  the 
form  of  depositions,  and  consists  wholly  of 
written  evidence,  the  appellate  conrt  is  as 
well  qnalifled  to  judge  of  the  credit  and 
force  to  be  given  the  evidence  as  the  trial 
court;  but  it  cannot  be  disputed  that  the 
apparent  candor,  knowledge,  and  intelligence 
of  the  witnesses  are  matters  of  which  the 
trial  court  has  a  better  opportunity  to 
judge  than  can  we  from  a  reading  of  the 
cold  written  record  brought  before  us.  To 
that  extent,  but  no  further,  there  should  be 
a  prestunption  in  favor  of  tbe  findings  of 
the  trial  court.  These  are  matters  which 
we  cannot  overlook,  and  which,  to  some  ex- 
tent, should  go  to  support  the  findings,  un- 
less a  careful  consideration  of  all  the  evi- 
dence convinces  us  that  there  is  a  pre- 
ponderance against  such  findings.  The  mat- 
ter is  one  of  importance,  not  only  to  the 
parties,  but  to  the  state  at  large,  and  we 
have  tried  to  give  it  the 'full  consideration 
that  it  demands. 

We  are  satisfied  that  what  is  known  as 
the  "Wame  draw"  is  the  outlet  for  the  sur- 
face water  received  on  quite  aa  extent  of 
country  lying  south  of  the  bridge  crossing 
that  draw  and  where  the  ditch  complained 
of  commences.  The  rule  relating  to  gather- 
ing surface  water  in  a  ditch  and  discharging 
it  in  a  volume  on  the  lands  of  another  has 
been 'well  settled  in  this,  state.  While  one 
may  fight  surface  water  and  protect  Us 
premises  against  it  by  the  use  of  reason- 
able means,  he  cannot  collect  it  in  a  large 
body  and  flow  it  onto  the  land  of  a  lower 
proprietor  to  his  injury.  '  Todd  v.  York 
county  (Neb.)  06  L.R.A.  Ml,  100  N.  W.  299, 
and  cases  there  cited.  In  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Shaw,  «3  Neb.  380,  56  LJUA. 
341,  88  N.  W.  508,  it  i«  said:  "It  would 
be  an  unfortunate  rule  of  Ii^w  which  would 
allow  a  railroad  company,  or  any  other 
proprietor  of  land,  to  erect  an  embank- 
ment across  a  ravine  in  which  a  large  body 
of  water  is  accustomed  to  run  during  the 
rainy  season,  or  upon  the  melting  of  snow, 
without  making  the  necessary  provisions  Ut 
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its  flow  in  th«  usnal  manner.  .  .  .  We 
regard  it  M  now  settled  by  the  former  de- 
cisions of  this  court  that  a  railway  company, 
or  other  proprietor  of  land,  cannot  throw 
an  embankment  across  a  ravine  or  draw,  in- 
to and  through  which  the  surface  water  of  a 
large  scope  of  country  is  accustomed  to  flow, 
without  providing  adequate  means  for  the 
usual  flowage  of  the  water  naturally  seek- 
ing such  an  outlet."  This  case  was  referred 
to  and  followed  in  Missouri  F.  R.  Co.  t. 
Hemingway,  63  Neb.  610,  88  N.  W.  679, 
and  the  law  is  now  apparently  well  es- 
tablished that,  when  surface  water  flows  by 
a  well-defined  and  natural  course  upon  low- 
er lands,  that  flow  cannot  be  interfered  with 
by  either  the  upper  or  lower  proprietor. 
Wharton  v.  Stevens,  84  Iowa,  107,  16  L.R. 
A.  630,  35  Am.  St.  Rep.  296,  50  N.  W.  662. 
In  that  case  it  is  said:  "But  where  surface 
water  has  a  fixed  and  certain  course  as  a 
swale,  though  it  may  be  narrow  or  broad, 
its  flow  cannot  be  interrupted  to  the  injury 
of  an  adjoining  proprietor."  In  this  case 
the  finding  of  the  court,  which  we  think 
well  supported  by  the  evidence,  is  as  fol- 
lows: "That  the  said  draw  or  water  course 
is  deeper  than  the  surrounding  lands  and 
has  well-defined  banks  and  an  open  course 
in  some  places,  and  is  fed  by  springs  and 
the  surface  and  seepage  waters  from  sec- 
tions 8,  9,  16,  and  17  aforesaid,  and  that 
said  waters  have  constantly  flowed  in  said 
draw  and  water  course  for  many  years,  and 
that  said  draw  and  water  course  is  the  only 
natural  course  and  outlet  for  said  waters." 
It  is  well  battled  that  what  would  be  il- 
legal in  the  disposition  of  surface  or  other 
waters  in  a  private  individual  is  likewise 
illegal  when  attempted  by  the  public  author- 
ities, unless,  by  agreement  or  in  the  exer- 
cise of  the  power  of  eminent  domain  and  by 
the  payment  of  damages,  the  public  author- 
ities have  acquired  the  right  to  collect  and 
discharge  the  water  upon  the  land  of  an- 
other. In  Young  v.  Highway  Comrs.  134 
ni.  569,  26  N.  E.  693,  it  is  said:  "The  com- 
missioners of  highways,  where  they  under- 
take to  drain  a  public  highway,  possess  the 
same  rights  and  are  to  be  governed  by  the 
same  rules  as  adjoining  landowners  who 
may  undertake  to  drain  their  own  lands, 
except  where  they  may  be  proceeding  un- 
der the  eminent-domain  laws  of  the  state." 
And  Patoka  Twp.  v.  Hopkins,  131  Ind.  M2, 
31  Am.  St.  Rep.  417,  30  N.  E.  896,  is  to 
the  ^ect  that  tii«  public  authorities  cannot 
collect  in  artificial  ditches  along  the  side  of 
the  road  surfoee  water  which  natnraJly  flows 
away  from  the  road  and  by  a  culvert  con- 
duct it  all  on  one  side,  thereby  causing  it 
to  be  thrown  on  the  land  of  a  proprietor  on 
that  side.  In  Churchill  v.  Beethe,  48  Neb. 
88,  35  L.R.A.  442,  66  N.  W.  992,  the  com- 
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plaint  was  that  the  authorities  raised  an 
embankment  along  the  highway  in  such  a 
manner  as  to  change  the  course  of  surface 
water  accumulating  on  the  land  west  of  the 
highway  so  as  to  cause  it  to  flow  upon  the 
land  of  the  plaintiff,  whereas  before  the  em- 
bankment was  constructed  such  water  flowed 
over  the  land  north  of  plaintiff's;  and  sec- 
ond, that  the  defendants  were  about  to 
build  a  culvert  across  the  highway  in  such 
a  manner  as  to  turn  the  accumulated  sur- 
face water  from  the  land  to  the  west  in  a 
body  upon  the  plaintiff's  land.  Relating  to 
the  second  cause  of  complaint,  the  court 
said:  "It  is  needless  to  say  that  such  an 
act  by  a  private  proprietor  would  be  unlaw- 
ful, and  that  relief  could  be  had  against  it." 
And  it  then  proceeds  to  show  that,  under 
the  circumstances  of  that  case,  it  must  be' 
presumed  that  the  plaintiff  had  received, 
or  had  an  opportunity  to  receive,  com- 
pensation for  his  damages  when  the  high- 
way was  originally  constructed;  in  oth- 
er words,  that  the  necessity  for  this  work 
and  the  damages  to  plaintiff  arising  there- 
from had  been  taken  into  account  by  the 
commissioners  a/ppointed  to  assess  his  dam- 
ages when  the  road  was  opened.  The  case 
clearly  recognizes  the  rale  that  the  public 
authorities  have  no  greater  rights  than  a 
private  proprietor  to  9>llect  and  discbarge 
water  upon  the  land  of  another,  except  in 
cases  where  the  damages  to  that  other  have 
been  ascertained  and  pcUd,  or  w4iere  the  op- 
portunity has  been  offered  him  to  claim  his 
damages  on  the  construction  of  the  improve- 
ment and  he  has  neglected  to  do  so. 

In  this  state  all  section  lines  are  made 
public  highways,  and  when  opened  damages 
are  assessed  in  favor  of  adjoining  proprie- 
tors for  any  injury  that  may  be  done  their 
premises  from  tiie  proper  construction  and 
maintenance  lof  the  highway.  It  is  undoubt- 
edly true  that  the  plaintiff  in  this  case  has 
been  awarded  the  damages  sustained  for 
the  opening  of  the  highway  across  his  land, 
or  which  might  accrue  to  his  premises  in 
consequence  of  any  necessary  work  done  in 
the  proper  construction  and  maintenance 
thereof;  but  it  cannot,  we  think,  with  any 
degree  of  reason,  be  claimed  that  the  com- 
missioners appointed  to  assess  the  damages 
for  the  opening  of  this  highway  conceived 
it  to  be  necessary  to  take  the  water  from 
the  "Wame  draw"  and  conduct  it  north 
along  the  highway  and  discharge  it  into 
the  road  and  upon  the  lands  of  the  plain- 
tiff, as  has  been  done  in  this  case.  It  would 
be  unreasonable  to  suppose  that  any  com- 
mission appointed  to  award  damages  could 
believe  that  such  disposition  of  the  water 
was  either  necessary,  or  would  be  attempted 
in  the  proper  construction  of  the  highway; 
and  the  court  has  especially  found  that  eon- 
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structing  and  extending  the  ditch  com- 
plained of  was  not  done,  and  that  the  ditch 
is  not  maintained,  for  the  purpose  of  proper- 
ly and  lawfully  constructing  and  maintain- 
ing &aid  public  road,  but  was  for  the  pur- 
pose of  draining  said  waters  from  tlie  lands 
east  of  said  road. 

The  appellants'  claim  of  an  easement  ao' 
quired  to  discharge  water  upon  the  plain- 
tiff's land  cannot  be  sustained.  An  ease- 
ment by  prescription  can  be  acquired  only 
by  an  adverse  user  for  ten  years  (Omaha 
&  R.  Valley  R^  Ck>.  v.  Rickards,  38  Neb. 
847,  67  N.  W.  739),  and  in  cases  of  this 
character  the  prescriptive  right  will  not 
commence,  to  run  until  some  act  or  fact 
exists  giving  the  party  against  w4iom  the 
right  is  claimed  a  cause  of  action.  Where 
a  right  by  prescription  to  maintain  a  rail- 
road bridge  and  change  the  current  of  a 
stream  and  injure  the  land  of  a  riparian 
owner  below  by  causing  it  to  wash  away 
bis  land  is  claimed,  the  commencement  of 
the  time  required  for  the  prescription  to 
ripen  is  not  front  the  erection  of  the  bridge, 
but  from  the  first  actual  damage  to  the 
land  consequent  on  the  erection  of  the 
bridge.  Eells  v.  Chesapeake  &  O.  R.  Co. 
49  W.  Va.  06.  87  Am.  St  It«p.  787,  38  S. 
E.  479. 

There  is  no  evidence  in  the  record  that 
the  plaintiff  or  those  from  w^iom  he  acquired 
title  to  the  land  were  damaged  or  acquired 
any  cause  of  action  in  consequence  of  water 
discharged  upon  their  land  from  this  ditch, 
and  no  evidence  that  water  from  the  ditch 
reached  the  land,  for  a  period  of  ten  years 
prior  to  the  commencement  of  the  action. 
On  the  whole  case,  we  think  that  the  finding 
of  the  district  court  is  well  sustained  by 
the  evidence,  and  that  the  law  entitles  the 
plaintiff  to  the  relief  afforded  by  the  decree, 
and  we  therefore  recommend  its  affirmance. 

Albert  and  Jackson,  CC,  concur. 

Per  Curiam; 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  District  Court  is 
affirmed. 

Petition  for  rehearing  denied  March  8, 
1006. 


encumbrance  on  a  ward's  property  upon  se- 
curity of  a  deed  of  trust  executed  by  the 
curator  with  the  sanction  of  the  probate 
court,  which  proves  to  be  without  justifica- 
tion of  law,  18  not,  in  case  the  old  encum- 
brance is  canceled  from  the  record,  entitled 
to  be  subrogated  to  the  benefit  of  it. 
Minor — ^money  advanced  to— equitable  Hen. 
2.  Money  advanced  to  minors  to  pay 
off  a  mortgage  debt  on  property  inherited 
by  them,  which  they  are  under  no  legal  ob- 
ligation to  pay,  does  not  constitute  an  equi- 
table lien  on  the  property. 

(February  22, 1906.) 

APPEAL  by  defendants  from  a  judgment 
of  the  St.  Louis  Circuit  Court  establish- 
ing an  equitable  lien  upon  their  propertj. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  T.  Percy  Carr,  for  appellanta: 

The  plaintiff  occupies  the  position  of  ■ 
mere  volunteer,  and  is  not  entitled  to  be 
subrogated  under  the  deed  of  trust  paid  off 
and  released. 

Kleimann  v.  Gieselmann,  114  Mo.  437,  36 
Am.  St.  Rep.  761,  21  S.  W.  796,  46  Mo.  A|»p. 
497;  Bunn  v.  Lindsay,  96  Mo.  259,  6  Am 
St.  Rep.  48,  7  S.  W.  473;  McDonald  v.  Quick, 
139  Mo.  500,  41  S.  W.  208;  Norton  v.  High- 
leyman,  88  Mo.  621;  Price  v.  Courtney,  87 
Mo.  387,  56  Am.  Rep.  453;  Price  v.  EstiD,  87 
Mo.  378;  Anglade  v.  St.  Avit,  67  Mo.  437; 
Wooldridge  v.  Scott,  69  Mo.  669;  Wade  ▼. 
Beldmeir,  40  Mo.  486;  Evans  v.  Hallecfc, 
83  Mo.  376;  Brown  v.  Merchants'  Bank,  66 
Mo.  App.  427;  Lemmon  ▼.  Lincoln,  68  Mo. 
App.  76. 

The  voluntary  payment  of  the  (3erhard 
deed  of  trust  had  the  effect  of  discharging 
the  legal  lien  created  during  the  lifetime  of 
the  father,  and  left  the  children's  homestead 
clear. 

Kleimann  v.  Gieselmann,  114  Mo.  445,  36 
Am.  St.  Rep.  761,  21  S.  W.  796. 
-    Messrs.  Boyle  &  Priest  and  George  W. 
Easley  for  respondent. 

Valliant,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  in  equity  in  which  plaintiff 
seeks  to  subject  certain  real  estate  belonging 
to  minors  to  the  payment  of  money  loaned 
by  the  plaintiff  to  the  curator  of  the  minors 


MISSOURI  SUPREME  COURT. 
'  FRANCJES  I.  CAPEN,  Respt., 

V. 

MART  B.  GARRISON  et  al.,  Appta. 

(193  Mo.  335,  92  S.  W.  368.) 

Subrogation — ward's   property — satisfaction 
of  mortgage. 
I.  One  who  advances  money  to  pay  an 
6L.R.A.(N.S.) 


Case  Note.— Right  of  one  advancing 
money  to  pay  off  a  lien  or  encumbrance 
upon  security  which  proves  defective,  to  be 
subrogated  to  such  lien  or  encumbrance: 
The  original  doctrine  of  subrogation. 


as  imported  from  the  civil  law,  seems  to 
have  been  restricted  to  two  classes  of  cases: 
First,  where  the  right  arises  from  the  mere 
fact  of  payment  by  one  who  is  compelled 
to  pay  the  debt  to  protect  his  own  rights,  or 
by  one  who  stands  in  the  attitude  of  a 
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for  the  purpose  of  paying  off  a  pre-existing 
encumbrance  on  the  property. 

Tlie  main  facts  in  tlie  case  are  these: 
Tke  property  in  question  is  a  dwelling  house 
and  lot  in  St.  Louis.  Gomelius  K.  Garrison 
bought  the  property  in  1893  and  resided  in 
it  as  his  home  until  his  death  in  1896.  He 
left  a  widow  Mary  B.  GarrisoA  and  three 
minor  children,  who,  together  with  Daniel 
E.  Garrison,  the  duly  appointed  curator  of 
the  children,  are  the  defendants  in  this  suit. 
When  Cornelius  K.  Garrison  bought  this 
property  %  was  encumbered  with  a  debt  of 
$5,200  principal,  secured  by  deed  of  trust, 
the  payment  of  which  he  assumed,  but  which 
he  left  unpaid  at  his  death.  In  March,  1899, 
there  was  due  on  this  debt  the  whole  of  the 
principal  and  $182  of  interest,  and  the  cred- 


itor was  demanding  payment;  besides  this 
there  was  due  the  state  and  city,  for  taxes, 
the  sum  of  $742.22,  a  portion  of  which  was 
required  to  be  paid  at  once  to  avoid  suit. 
There  was  no  personal  property  available  to 
the  curator  for  the  payment  of  these  encum- 
brances, and  he  feared  that  the  real  estate 
of  his  wards  would  be  sacrificed  in  the 
threatened  foreelosure  sales.  Thereupon  he 
petitioned  the  probate  court,  stating  these 
facts  and  praying  to  be  authorized  to  bor- 
row $6,500  yriph  which  to  pay  these  encum- 
brances and  to  secure  the  loan  by  a  deed  of 
trust  to  be  executed  by  himself  as  curator 
for  the  children  and  by  the  widow  of  Cor- 
nelius K.  Garrison.  The  probate  court  made 
the  order  as  requested,  the  curator  borrowed 
the  $5,500  from  the  plaintiff  in  this  suit. 


surety  for  the  debtor,  which  is  called  legal 
subrogation;  and  second,  where  the  right 
arises  by  reason  of  an  express  or  implied 
agreement  to  that  effect  between  the  pa^or 
and  either  the  debtor  or  the  creditor,  which 
is  termed  conventional  subrogation. 

But  a  broader  doctrine  is  now  generally 
recognized.  As  remarked  in  Rachal  v. 
Smith,  42  G  C.  A.  297,  101  Fed.  169: 
"Since  the  equitable  doctrine  of  subro^- 
tion  was  ingrafted  on  the  English  equity 
jurisprudence  from  the  civil  law,  it  has 
been  steadily  growing  in  importance  and 
widening  in  its  sphere  of  application.  It  i» 
a  creation  of  equity,  and  is  administered  in 
the  furtherance  of  justice.  It  is  applied  to 
give  the  party  who  actually  pays  the  debt 
the  full  boiefit  and  advantage  of  such  pay- 
ment. ...  A  just  limitation  of  the  ap- 
plication of  the  doctrine  is  that  it  does  not 
apply  to  payments  made  by  a  mere  volun- 
teer or  stranger." 

In  consequence  of  this  prooess  of  develop- 
ment, the  courts  which  enter  upon  a  general 
discussion  of  the  doctrine  have  laid  down 
rules  of  varying  degrees  of  strictness. 

Thus,  in  Emmert  v.  Thompson,  49  Minn. 
386,  32  Am.  St.  Rep.  666,  52  N.  W.  31,  it  is 
said:  "It  has  been  well  said  that  the  doc- 
trine of  subrogation  has  been  steadily  grow- 
ing and  expanding  in  importance,  and  be- 
coming more  general  in  its  application  to 
various  subjects  and  classes  of  persons.  It 
is  not  founded  upon  contract,  but  is  the 
creation  of  equity, — is  enforced  solely  for 
accomplishing  the  ends  of  substantial  jus- 
tice; and,  being  administered  upon  eqiytable 
principles,  it  is  only  when  an  applicant  has 
an  equity  to  invoke,  and  where  innocent  per- 
sons will  not  be  injured,  that  a  court  can 
interfere.  It  is  a  mode  which  equity 
adopts  to  oompel  the  ultimate  payment  of 
a  debt  by  one  who  in  justice  and  good  con- 
science ought  to  pay  it,  and  is  not  depend- 
ent upon  contract,  privity,  or  strict  surety- 
ship." 

In  Crippen  v.  Chappel,  36  Kan.  495,  57  Am. 
Rep.  187,  11  Pac.  453,  it  is  said:  "The  right 
of  subrogation,  or  of  equitable  assignment, 
is  not  founded  upon  contract  alone,  nor  upon 
SLJl^.(N.S.) 


the  absence  of  contract,  but  is  founded  up- 
on the  facte  and  circumstances  of  the  par- 
ticular case,  and  upon  principles  of  natural 
justice;  and  generally,  where  it  is  equitable 
that  a  person  furnishing  money  to  pay  a 
debt  should  be  substituted  for  the  CKditor 
or  in  the  place  of  the  creditor,  such  person 
will  be  so  substituted." 

In  MilhoUand  v.  Tiffany,  64  Md.  455,  2  Atl. 
831,  it  is  said:  "The  law  of  substitution  is 
not  founded  on  contract  or  agreement,  but 
upon  the  equitable  powers  of  the  court.  It 
is  in  the  nature  of  equitable  relief,  to  pro- 
tect a  meritorious  creditor,  who  has  paid 
the  debt  of  another,  against  loss  and  dam- 
age. We  say  meritorious  because  it  will  not 
be  applied  in  behalf  of  a  mere  stranger  who 
oflSciously  meddles  with  a  matter  which  in 
no  manner  concerns  him.  In  most  cases  it 
is  applied  in  behalf  of  one  who  was  under 
an  obligation  of  some  kind  to  pay  the  debt 
of  another,  as  a  surety,  who  is  obliged  to 
pay  the  debt  of  his  principal,  or  one  who 
is  obliged  to  pay  a  lien  or  encumbrance  on 
property  purchased  by  him.  But  it  is  not 
necessarily  confined  to  these  cases,  but  may 
be  applied  on  equitable  principles  in  behalf 
of  one  who,  at  the  instance  and  request  of 
the  debtor,  pays  a  lien  or  encumbrance 
which  he  was  under  no  legal  obligation  to 
pay,  provided  it  does  not  interfere  with  in- 
tervening rights  and  encumbrances.  It  will 
not,  of  course,  be  applied  as  at^ainst  su- 
perior or  equal  equities." 

In  Union  Mortg.  Bkg.  &,  T.  Co.  v.  Peters, 
72  Miss.  1058,  30  LJt.A.  829,  18  So.  497,  H 
is  said:  "The  principle  of  equitable  subro- 
gation does  not  arise  from  contract  (for 
that  is  conventional  subrogation),  but  is  a 
creation  of  the  court  of  equity,  and  is  ap- 
plied in  the  absence  of  an  agreement  be- 
tween the  parties,  where  otherwise  there 
would  be  a  manifest  failure  of  justice.  It 
is  never  enforced  for  the  protection  of  mere 
strangers  and  intermeddlers  in  the  affairs  of 
others,  nor  can  it  be  invoked  to  override 
and  displace  the  real  contract  of  the  par- 
ties; that  is,  where  the  security  contracted 
for  is  in  fact  given  but  its  legal  effect  is  not 
that  expected."        Dig  t  zed  by  CjOOQ  l€ 
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and  he  in  his  repreBentatiTe  capacity  and 
the  widow  executed  a  note  for  tluit  amount 
due  in  three  years  with  six  semiannual  6  per 
cent  interest  notes,  and  a  deed  of  trust  on 
the  real  estate  mentioned  to  secure  the 
same.  The  plaintiff  was  represented  in  the 
transaction  by  a  real-estate  agent.  The  cu- 
rator said  to  the  agent  that  he  desired  to 
conduct  the  business  with  as  little  expense 
as  possible,  and  therefore  preferred  to  have 
the  old  deed  of  trust  and  notes  transferred 
to  the  lender,  but  the  agent  .said  that  his, 
clients  preferred  to  take  new  paper;  and 
accordingly,  when  the  negotiations  were  end- 
ed and  the  agreement  reached,  the  agent  re- 
ceived from  his  client  the  $5,500,  and  with 
it  went  to  the  bank  where  the  old  notes 
were,  paid  them,  had  the  old  deed  of  trust 


satisfied  on  the  record,  *nd  presented  to  th* 
curator  an  account  of  the  expenditures,  one 
item  of  w4iich  was  $5,474.50,  paid  to  the 
bank  on  the  old  notes  and  deed  of  trust,  be- 
sides $0.70  paid  for  releasing  the  old  deed 
on  record,  expense  of  executing  new  deed 
of  trust,  the  agent's  own  commissions  and 
other  items,  the  aggregate  of  all  which  ex- 
hausted the  $5,500  and  showed  a  balance  of 
$62.74  as  due  the  real-e&tarte  agent,  which 
balance  Mr.  Garrison,  the  curator,  paid  with 
his  individual  check.  Mr.  Garrison  also  paid 
the  accumulated  taxes.  The  old,  notes  and 
deed  of  trust  after  being  canceled  and  en- 
tered as  satisfiM  on  the  record  were  deliv- 
ered to  the  curator.  The  new  deed  of  trust 
was  duly  recorded.  A  title  examiner  gave 
the  certificate  ot  title  on  which  this  trans- 


In  Meeker  v.  Larson,  65  Neb.  168,  67 
LJtA.  001,  90  N.  W.  958,  it  is  said  in  a 
headnote  by  the  court:  "While  subroga- 
tion is  not  founded  on  contract,  and  is  a 
creation  of  equity,  existing  solely  for  accom- 
plishing the  ends  of  substantial  justice, 
there  must,  in  every  case  where  the  doctrine 
is  invoked,  in  addition  to  the  inherent  jus- 
tice of  the  case,  concur  therewith  some  es- 
tablished principle  of  equity  jurisprudence, 
as  recognized  and  enforced  by  courts  of 
chancery." 

So,  also,  it  is  said  in  Dorrah  ▼.  B3U,  73- 
Miss.  787,  32  L.RA.  631,  10  So.  061:  "In 
the  administration  of  relief  by  subrogation 
it  will  be  found  that  the  jurisdiction  of 
equity  rests  largely  upon  the  prevention  of 
frauds  and  relief  against  mistakes." 

In  South  Omaha  Nat.  Bank  v.  Wright,  45 
Keb.  23,  63  N.  W.  126,  it  is  said  of  the 
doctrine  of  subrogation  that  no  general  rule 
can  be  laid  down  which  will  afford  a  test  in 
all  cases  for  its  application;  but  that 
whether  the  doctrine  is  applicable  to  any 
particular  case  depends  upon  the  peculiar 
facts  and  circumstances  of  such  case. 

But  a  stricter  rule  was  adhered  to  in  Wil- 
kins  V.  Gibson,  113  Ga.  31,  84  Am.  St.  Rep. 
204,  88  8.  E.  374,  in  which  the  court  says: 
"It  has  been  said  that  subrogation  was  a 
'benevolent'  doctrine,  and  equity  would  ap- 
ply it  in  any  case  in  which  justice  required 
it;  and,  imder  sanction  of  this  elastic  ex- 
pression, cases  can  be  found  where  it  was 
appUed  without  the  semblance  of  an  agree- 
ment. We  think  the  safer  and  better  rule 
to  be,  and  we  therefore  hold,  that  subroga- 
tion will  arise  only  in  those  cases  where  the 
party  claiming  it  advanced  the  money  to 
pay  a  debt  which,  in  the  event  of  default  by 
the  debtor,  he  would  be  bound  to  pay,  or 
where  he  had  some  interest  to  protect,  or 
where  he  advanced  the  money  under  an 
agreement,  express  or  implied,  made  either 
with  the  debtor  or  creditor,  that  he  would 
be  subrogated  to'the  rights  and  remedies 
of  the  creditor." 

This  difference  of  opinion  as  to  its  extent 
becomes  even  more  marked  when  the  doc- 
trine is  sought  to  be  applied,  as  courts  which 
•  L.R.A.(N.S.) 


agree  on  the  general  principle  sometime* 
view  the  same  state  of  facts  from  different 
standpoints,  especially  where  equities  are 
conflicting.  What  one  court  may  regard  as 
inexcusable  negligence  will  be  looked  upon 
by  another  as  a  justifiable  mistake  of  fact; 
or  wliat  impresses  one  court  as  an  injury  to 
an  intervening  lienor  may  seem  to  another 
to  leave  him  In  no  worse  position  than  h« 
was  in  originally.  The  cases  can  be  only  par- 
tially harmonized  by  regarding  each  as  de- 
pendent upon  its  peculiar  circumstances; 
but  much  of  the  variation  may  be  explained 
by  the  increasing  liberality  of  the  courts  in 
.permitting  subrogation. 

Another  prolific  source  of  discord  may  b« 
here  alluded  to,  viz.,  the  varying  views  of 
courts  of  equity  in  regard  to  granting  re- 
lief against  a  mistake  of  law. 

Although  depending  for  their  decision 
upon  the  same  general  principle,  the  cases 
involving  the  right  of  one  advancing  money 
to  pay  off  an^  encumbrance  upon  security 
which  proves  defective,  to  be  subrogated  to 
the  encumbrance,  may,  for  convenience,  be 
divided  into  three  groups:  First,  where  the 
security  fails  of  its  purpose  because  of  some 
defect  in  its  execution,  or  because  of  want 
of  authority  or  capacity  in  the  person  ex- 
ecuting it;  second,  where  it  fails  because 
of  partial  or  total  want  of  title  in  the  per- 
son giving  it;  and  third,  where  it  fails  be- 
cause of  some  intervening  lien  or  encum- 
brance of  which  the  person  taking  tjie  se- 
curity was  ignorant. 

Of  the  cases  of  the  first  group  it  may  suf- 
fice tp  say,  by  way  of  introduction,  that  the 
granting  or  refusal  of  relief  seems  to  de- 
pend in  the  first  instance  on  the  view  taken 
of  the  contract  of  the  parties.  If  it  be  re- 
garded as  an  agreement  for  the  partienlar 
security  given,  subrogation  will  be  denied 
as  being  contrary  to  the  intention  of  the 
parties;  but,  if  the  agreement  is  regarded 
as  one  for  valid  security,  subrogation  will  be 
allowed  by  way  of  relief  for  the  purpose  of 
giving  effect  to  their  intention. 

In  Crippen  v.  Chappel,  35  Kan.  495,  57 
Am.  Rep.  187,  11  Pac.  453,  it  was  held  that 
where  money  was  lent  ^to  .an  administrator 
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•etkrii  was  based,  and  which  was  delivered 
by  the  real-estate  agent  to  the  plaintiff  (or 
to  her  son  who  acted  for  her)  along  with  the 
new  deed  of  trust.  In  this  certificate,  refer- 
ring to  this  new  deed  of  trust,  was  this  no- 
tation: "This  is  an  equitable  lien,  and  a 
decree  of  the  circuit  court  will  be  necessary 
to  foreclose  as  to  all  interest  of  minors." 
The  interest  notes  on  this  loan  were  paid 
as  they  matured  except  the  last  one,  due 
when  the  principal  fell  due  three  years  after 
date.  At  that  time  the  curator  was  unable 
to  renew  the  note  or  obtain  a  new  loan,  no 
lender  could  be  found  who  would  take  a  cu- 
rator's deed,  and,  the  curator  having  no 
means  of  his  wards  with  which  to  pay  the 
debt,  this  suit  resulted.  The  prayer  of  the 
petition  is,  first,  that  the  deed  of  trust  be 


decreed  to  be  a  valid  lien  and  that  it  be  fore- 
closed as  a  mortgage;  i«cond,  if  that  cannot 
be  done,  then  that  an  account  be  taken  to 
show  the  smaount  of  plaintiff's  money  that 
was  used  to  pay  off  the  former  encum- 
brances, that  the  entry  of  satisfaction  of  the 
old  deed  of  trust  be  set  aside,  and  the  plain- 
tiff subrogated  to  the  rights  of  that  cred- 
itor; third,  if  that  cannot  be  done,  then  that 
the  debt  due  plaintiff  be  decreed  to  be  an 
equitable  lien  on  the  property  in  question 
and  a  foreclosure  accordingly.  The  trial 
court  took  the  last-named  theory  as  the  cor- 
rect one,  declared  plaintiff's  claim  an  equi- 
table lien  on  the  property,  and  decreed  a 
foreclosure.  From  that  judgment  the  minora 
appeal 
Subrogation  is  a  doctrine  of  equity  juria- 


for  the  purpose  of  paying  off  a  valid  mort- 
gage on  the  decedent's  estate  upon  an  agree- 
ment for  repayment  from  the  assets  of  the 
estate,  which  was  secured  by  a  mortgage  ex- 
ecuted by  the  administrator,  which  was  void 
because  of  the  administrator's  want  of  pow- 
er to  execute  it,  such  lender  was  entitled 
to  be  subrogated  to  the  rights  of  the  orig- 
inal mortgagee,  as  against  the  heirs. 

In  Boevink  v.  Christiaanse,  69  Neb.  256, 
96  N.  W.  662,  it  was  held  that  one  who  ad- 
vanced money  at  the  request  of  an  adminis- 
tratrix, to  pay  a  valid  mortgage  against  her 
decedent's  property,  taking  her  mortgage  as 
security,  upon  the  county  judge's  assurance 
that  she  was  authorized  to  execute  a  mort- 
gage for  that  purpose,  was,  upon  it  subse- 
quently appearing  that  her  mortgage  was 
void  for  want  of  authority,  entitled  to  be 
subrogated  to  the  rights  of  the  original 
mortgagee,  there  being,  under  such  circum- 
stances, no  negligence  on  the  part  of  the 
lender  in  not  ascertaining  the  facts,  no  mis- 
take of  law  on  his  part,  nor  intervening 
rights  of  innocent  third  parties. 

In  Levy  v.  Martin,  48  Wis.  198,  4  N.  W. 
36,  it  was  held  that  one  who  advanced 
money  to  pay  off  a  mortgage  upon  a  de- 
cedent's property  at  the  request  of  his  ex- 
ecutors, relying  upon  the  validity  of  the 
mortgage  authorized  by  the  probate  court 
for  the  piirpose  of  procuring  such  loan, 
which  authorization  was  defective,  was  en- 
titled to  be  subrogated  to  the  rights  of  the 
first  mortgagee,  who  refused  to  assign  the 
first  mortgage,  as  against  an  intermediate 
mortgage  held  by  said  mortgagee. 

But  in  Henry  v.  Henry  (Neb.)  103  N.  W. 
441,  it  was  held  that  one  who  loaned  money 
to  an  administratrix,  taking  a  mortgage 
which  he  knew  was  not  authorized  by  order 
of  any  «ourt,  which  loan  was  used  to  pay  off 
a  previous  invalid  mortgage  which  had  been 
given  by  the  administratrix  for  the  pur- 
pose of  raising  money  to  pay  off  a  valid 
mortgage  upon  decedent's  estate,  was  not 
entitled  to  be  subrogated  to  the  rights  of 
the  holder  of  such  valid  mortgage,  as  against 
the  heirs. 

In  Connor  v.  Home  &  Sav.  Fund  Co.  Bldg. 
■T..R.A.(N.S.) 


Asso.  26  Ky.  L.  Eep.  109,  80  S.  W.  797,  it 
was  held  that  one  who  loaned  'money  to  a 
guardian  for  the  purpose  of  paying  off  a 
mortgage  upon  his  ward's  real  estate,  taking 
as  security  a  mortgage  authorized  by  the 
court  but  which  was  void  because  of  the 
court's  want  of  jurisdiction,  was  entitled 
to  be  subrogated. 

In  Wilson  v.  Hubbard,  39  Wash.  671,  82 
Pblc.  1B4,  it  was  held  that  one  who  loaned 
money  in  good  faith  to  pay  ancestral  debt* 
which  were  a  lien  upon  the  property,  tak- 
ing a  mortgage  from  the  guardian  of  the  in- 
fant heirs  authorized  by  an  order  of  the 
court,  which  the  court  was  without  the  pow- 
er to  make,  was  entitled  to  subrogation  t» 
the  lien  discharged. 

But  in  Bible  v.  Wisecarver  (Tenn.  Ch. 
App.)  60  8.  W.  670,  it  was  held  that  one 
■who,  knowing  the  borrower  to  be  incompe- 
tent, loaned  him  money  to  redeem  lands 
from  a  judgment,  taking  a  mortgage  ex- 
ecuted by  such  incompetent  person,  hi* 
wife,  and  guardian,  was  not  entitled  to  sub- 
rotation  upon  such  mortgage  proving  in- 
valid, since  it  was  plain  that  there  was  no 
intention  that  he  should  be  subrogated. 
And  the  court  said  that  the  fact  that  the 
money  w»s  borrowed  to  pay  off  a  claim  on 
the  land  furnished  no  ground  to  invoke  the 
doctrine  of  subrogation. 

In  Newbold  v.  Peoria  &  S.  R.  Co.  6  HI. 
App.  367,  it  was  held,  upon  general  equi- 
table grounds,  that  the  purchasers  of  un- 
authorized receivers'  certificates  might  be 
subrogated  to  the  rights  of  holders  of  cou- 
pons paid  with  the  proceeds  of  such  sale. 

In  Zinkeison  v.  Lewis,  63  Kan.  690,  66  Pac. 
644,  it  was  held  that  one  who  loaned  money 
to  pay  off  valid  encumbrances  upon  home- 
stead property,  taking  as  security  a  mort- 
gage to  which  the  husband  had  signed  his 
wife's  name  without  authority  and  which 
was  therefore  invalid,  was  entitled  to  be 
subrogated  to  the  encumbrances  discharged, 
where  it  appeared  that  the  wife  was  in- 
formed by  her  husband  of  the  execution  of 
the  mortgage,  and  knew  the  use  to  which  its 
proceeds  were  devoted,  and  made  no  objec- 
tion thereto,  C^r\r\rf\o 
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prudence,  "^t  does  not  depend  on  privity 
or  contract,  express  or  implied,  except  in  so 
far  as  the  known  equity  may  be  supposed  to 
be  imported  into  the  transaction  and  thus 
raise  a  contract  by  implication."  27  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  203.  It  is  a  con- 
sequence which  equity  jurisprudence  at- 
taches to  certain  conditions.  The  parties 
may  not  have  contracted  for  it  either  ex- 
pressly or  by  legal  implication;  but  if,  in 
the  performance  of  that  contract  which  they 
did  make,  certain  conditions  have  resulted 
which  tnake  it  necessary  for  equity  to  inter- 
pose its  authority  in  this  respect,  it  will  do 
so,  provided  that  in  so  doing  it  will  violate 
no  law  and  not  alter  the  contract.  Equity 
violates  no  law,  and  it  does  not  assume 
to  make  a  contract  for  the  parties;  it  follows 


the  law  and  upholds  it,  and  when  H  come* 
to  the  relief  of  one  to  whom  the  law  cannot 
afford  adequate  remedy  it  does  not  in  so 
doing  infringe  the  law  or  impair  its  force, 
nor  does  it  reconstruct  the  contract  between 
the  parties.  Whilst  the  right  of  subroga- 
tion as  understood  in  equity  jurisprudence 
is  not  the  direct  legal  effect  of  a  contract, 
yet  parties  may  by  express  contract  accom- 
plish the  same  practical  result;  for  exam- 
ple, you  may  agree  with  a  mortgagor  to  pur- 
chase and  hold,  on  agreed  terms,  his  out- 
standing mortgage  obligation,  and  when  yoa 
have  made  the  purchase  you  stand,  as  to 
the  security,  in  tiie  shoes  of  the  original 
mortgagee.  But  tlwt  is  the  direct  l^al  eon- 
sequence  of  your  purchase;  it  is  not  the 
equitable  subrogation  that  we  are  now  dis- 


But  in  Brown  v.  Rouse,  125  Cal.  64S,  58 
Paa  267,  it  was  held  that  one  who  advanced 
money  upon  a  mortgage  executed  by  a  hus- 
band acting  under  a  power  of  attorney  from 
his  wife  which  did  not  authorize  the  loan  or 
the  mortgage  was  not  entitled  to  be  subro- 
gated, as  against  the  owner  of  the  property, 
to  a  prior  mortgage  which  he  caused  to  be 
paid  and  discharged  out  of  the  loan  foi;  his 
own  security;  his  mistake  being  one  of  law 
in  misapprehending  the  extent  of  the  hus- 
band's authority. 

And  in  Campbell  v.  Foster  Home  Asso. 
1«3  Pa.  609,  26  L.R.A.  117,  43  Am.  St.  Rep. 
818,  30  Atl.  222,  it  was  held  that  subroga- 
■tion  to  a  prior  mortgage,  even  as  against 
the  mortgagor,  could  not  be  claimed  on  ac- 
count of  the  payment  thereof  without  the 
mortgagor's  knowledge  or  consent,  out  of 
the  proceeds  of  a  subsequent  invalid  mort- 
gage executed  by  an  agent  of  the  mortgagor 
without  authority. 

In  MoCleary's  Appeal,  9  Sadler  (Pa.)  271, 
20  W.  N.  C.  647,  12  Atl.  158,  it  was  held 
that  one  who  made  a  loan,  taking  a  forged 
mortgage,  was  not  entitled  to  be  subrogated 
to  a  prior  valid  mortgage  paid  out  of  the 
proceeds, — especially  where  the  original 
mortgagor  had  executed  to  the  forger  a 
mortgage  for  the  amount  of  the  loan,  which 
he  supposed  he  was  obtaining  to  pay  off  the 
prior  encumbrance. 

In  Gordon  v.  Stewart,  4  Neb.  (Unof.)  862, 
96  N.  W.  624,  it  was  held  that  one  who 
advanced  money  to  pay  off  a  valid  mortgage 
lien,  taking  in  good  faith  a  mortgage  exe- 
cuted by  the  owner  of  the  property  and  the 
woman  with  whom  he  was  living  as  his  wife, 
was  entitled  to  be  subrogated  to  the  valid 
lien  as  against  the  true  wife  and  the  heirs. 

In  Yaple  v.  Stephens,  36  Kan.  680,  14  Pac. 
222,  it  was  held  that  one  who  lent  money  to 
discharge  valid  liens  upon  an  agreement 
that  he  should  have  a  new  mortgage  to  se- 
cure him  was  entitled,  where  the  new  mort- 
gage was  set  aside  as  creating  an  unlaw- 
ful preference,  to  be  subrogated  to  the  liens 
discharged. 

In  MacGreal  v.  Taylor,  167  U.  8.  688,  42 
L.  ed.  326,  17  Sup.  Ct.  Rep.  961,  it  ia  held 
6L.RA.(N.8.) 


that  one  who  loans  money  to  a  minor  whose 
infancy  is  not  disclosed,  on  the  supposed 
security  of  a  deed  of  trust  which  is  subse- 
quently disaffirmed  because  of  the  infancy. 
is  entitled  to  be  subrogated  to  prior  liens 
which  were  paid  off  with  the  money  loaned. 

But  in  Bradshaw  v.  Van  valkenburg,  07 
Tenn.  316,  37  S.  W.  88,  it  was  held  that  one 
who  loaned  money  without  any  agreement 
as  to  how  it  should  be  applied,  or  as  to  any 
subrogation  or  substitution  as  to  its  use,  on 
a  deed  of  trust  upon  homestead  property, 
which  was  disaiiirmed  by  the  wife  because 
executed  during  her  minority,  was  not  en- 
titled to  be  subrogated  to  a  prior  encum- 
branc*  discharged  with  the  proceeds  of  the 
loan. 

In  Doxey  t.  Western  State  Bank,  113 
m.  App.  442,  it  is  held  that  a  person  who 
made  a  loan  without  knowledge  of  the  bor- 
rower's insanity,  taking  a  deed  of  trust 
which  was  void  because  of  such  insanity, 
was  entitled  to  foreclosure  of  an  encum- 
brance paid  with  the  proceeds  of  the  loan, 
upon  the  theory  that  he  had  procured  its 
discharge  through  a  mistake  of  fact,  then 
being  no  intervening  equities. 

And  in  Gano  v.  Martin,  10  Kan.  App.  384. 
61  Pac.  460,  it  was  held  that  a  lender  of 
money  to  a  husband  and  wife,  which  was 
used  to  discharge  a  prior  valid  encumbrance 
upon  the  wife's  property;  and  who,  without 
knowledge  of  the  insanity  of  the  wife,  took 
a  new  mortgage  signed  by  the  husband  and 
wife, — was  entitled  to  be  subrogated  to  the 
prior  encumbrance. 

In  State  Nat.  Bank  v.  Vicroy,  24  Ky.  L. 
Rep.  892,  70  S.  W.  183,  it  is  said  that, 
where  money  is  furnished  on  the  ex- 
pectation that  it  shall  be  secured  by  a 
mortgage  on  the  land,  if  for  any  reason  the 
mortgage  is  defective  the  lender  may  be 
subrogated  to  the  existing  lien  on  the  land, 
which  his  money  was  used  to  discharge. 

In  Warne  v.  Morgan,  68  Kan.  460,  75  Pae, 
480,  it  was  held  that,  where  a  loan  was  made 
under  an  agreement  that  the  lender  should 
have  a  valid  mortgage,  and  the  mortgage 
given  proved  to  be  void  because,  being  on 
exempt  property,  the  wife  of  the  mortgagor 
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enssing.  Whilst  the  right  of  subrogation,  as 
imported  into  the  transaction  by  equity  ju- 
risprudence, does  not  flow  as  a  direct  legal 
consequence  from  a  contract  expressed  or  le- 
gally implied,  yet  to  this  extent  it  is  de- 
pendent on  the  contract;  that  is,  it  grows 
out  of  conditions  resulting  from  the  due  ob- 
servance of  the  contract,  and  it  must  not  be 
inconsistent  with  the  terms  of  the  contract. 
As  the  law  writer  above  quoted  in  effect 
•ays,  subrogation  is  to  this  extent  implied; 
that  is,  we  will  preeume  that  the  parties 
.  making  the  contract  Icnew  of  this  equity 
principle  and  contracted  in  reference  to  it; 
so,  if  the  contract  will  bear  the  importation, 
and  the  conditions  demand  it,  subrogation 
will  be  imported  into  it.  The  contract  may 
be  silent  on  the  subjeot,  yet  its  terms  may 


leave  it  open  to  the  Introduction  of  this 
equitable  principle;  and  in  such  case  the 
principle  may  be  applied.  But  the  terms  of 
the  contract,  and  the  conditions  arising  from 
its  performance,  may  be  such  as  to  show 
that  the  parties  did  not  intend  that  subro- 
gation should  result;  and  in  such  case  it  will 
not  result.  Equity  will  not  ■  ingraft  this 
doctrine  on  the  transaction  in  the  face  of  a 
contract  that  negatives  the  idea  of  subroga- 
tion. In  other  words,  the  contract  may  be 
silent  on  the  subject,  yet  not  inconsistent 
with  the  idea  of  subrogation;  or,  on  the 
other  hand,  it  may  be  silent  on  the  subject, 
yet  its  terms  expressly  or  by  implication 
forbid  the  application  of  the  doctrine.  So  it 
may  be  said  that  equity  may  apply  the  doc- 
trine, although  the  contract  does  not  either 


did  not  join  in  its  execution,  the  lender 
was  entitled  to  be  subrogated  to  the  rights 
of  a  prior  mortgagee  pMd  out  of  the  pro- 
ceeds of  the  loan. 

In  Lashua  v.  Myhre,  117  Wis.  18,  »S  N.  W. 
811,  it  was  held  that,  where  a  new  mortgage 
of  exempt  property  was  void  because  the 
signature  of  the  mortgagor's  wife  was  not 
properly  witnessed,  the  lender  might  be  sub- 
rogated, as  against  the  mortgagor  and  his 
wife,  to  the  rights  of  holders  of  previous 
valid  mortgages  discharged  with  tU»  pro- 
ceeds of  the  loan. 

In  Wilson  v.  Wilson,  0  Idaho,  597,  57  Paa 
708,  it  was  held  that  the  lender  of  money 
under  an  agreement  that  he  should  have 
valid  security  was  entitled  to  subrogation, 
as  against  the  mortgagors,  tq  valid  encum- 
brances paid  out  of  the  proceeds,  where  his 
security  proved  void  because  of  a  defective 
acknowledgment;  since  he  did  not  get  the 
kind  of  security  that  he  bargained  for. 

And  in  Amick  v.  Woodworth,  58  Ohio  St. 
86,  60  X.  E.  437,  it  was  held  that,  where 
money  was  loaned  in  pursuance  of  an  agree- 
ment that  the  mortgage  to  the  lender  should 
be  the  first  lien  on  the  premises,  which 
mortgage  proved  defective  because  of  at- 
testation and  acknowledgment  before  a 
nominal  party  thereto,  the  lender  was  en- 
titled to  subrogation  to  valid  encumbrances 
paid  out  of  the  proceeds,  as  against  judg- 
ments and  mortgages  subsequent  to  the 
discharge  of  record  of  such  encumbrances. 

And  in  Cumberland  Bldg.  ft  h.  Asso.  v. 
Sparks,  49  C.  C.  A.  610,  111  Fed.  647  (Re- 
versing 106  Fed.  101),  it  was  held  that, 
where  a  loan  was  made  for  the  purpose  of 
discharging  an  existing  mortgage,  upon  an 
agreement  that  the  lender  should  have  the 
first  lien,  and  the  mortgage  taken  by  him 
proved  void  because  of  improper  acknowl- 
edgment, he  was  entitled  to  be  subrogated 
to  the  encumbrance  discharged,  as  against 
a  purchaser  with  knowledge  of  the  facts. 

But  in  Norris  v.  Woods,  89  Va.  878,  17 
8.  E.  662,  it  was  held  that  one  who  ad- 
vanced money  to  discharge  a  purchase- 
money  lien,  taking,  in  addition  to  other  se- 
curity, a  mortgage  on  the  property,  which 
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was  invalid  because  not  executed  In  the 
manner  prescribed  by  statute  for  married 
women,  was  not  entitled  to  subrogation;  it 
being  plain  that  the  object  of  t])e  advance 
was  to  extinguish  the  lien. 

So,  also,  in  Herr  v.  Denver  Mill,  ft  Mer- 
cantile Co.  13  Colo.  406,  6  L.R.A.  641,  22  Pac. 
770,  it  is  held  that  one  who  pays  for  the 
maker  a  note  secured  by  a  chattel  mortgage, 
and  receives  a  new  note  and  mortgage  there- 
for, cannot  claim  as  assignee  of  the  former 
mortgage  when  his  own  proves  defective  for 
want  of  compliance  with  statutory  require- 
ments, if  the  original  intention  was  to  can- 
cel the  former  note  and  mortgage. 

In  Berry  v.  Bullock,  81  Miss.  463,  33  So. 
410,  it  is  held  that  a  person  who  advanced 
money  for  the  purpose  of  paying  a  prior 
encumbrance  on  homestead  property  upon 
an  agreement  for  a  new  trust  deed  cannot, 
where  such  verbal  promise  proves  unenforce- 
able, be  subrogated  to  the  encumbrance  dis- 
charged; since  the  loan  was  made,  not  on 
the  faith  of  subrogation,  but  on  the  hope 
of  a  new  trust  deed. 

In  Howell  v.  Bush,  04  Miss.  437,  it  was 
held  that  a  lender  of  money  to  pay  off  a 
trust  deed  given  for  the  purchase  price  of 
the  property,  who  takes  a  new  deed  of 
trust  in  ignorance  as  to  the  law  requiring 
the  joinder  of  the  wife  to  make  such  new 
deed  of  trust  valid  as  against  the  homestead 
right,  is  not  entitled  to  be  subrogated  to 
the  encumbrance  discharged,  there  beine 
neither  fraud  nor  mistake  of  fact  and  it 
being  apparent  that  the  parties  did  not  in- 
tend to  keep  the  former  deed  of  trust  alive, 
but  intended  to  cancel  it  and  rely  exclu- 
sively on  the  new  one  taken. 

On  the  other  hand,  in  Texas  Land  &  Loan 
Co.  V.  Blalock,  78  Tex.  85,  13  S.  W.  12,  it 
was  held  that,  where  the  lender  discharged 
a  vendor's  lien  on  the  property  out  of  the 
loan,  he  might  be  subrogated  to  such  lien 
where  his  mortgage  was  invalid  because  of 
the  homestead  character  of  the  property. 

And  in  Dorrah  v.  Hill,  73  Miss.  789,  32 
L.R.A.  631,  19  So.  061,  it  was  held  that  one 
whose  money  is  loaned  by  an  agent  on  a 
deed  of  trust  on  homestead  property  which 
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expressly,  or  by  legal  implication,  call  for 
it;  but  it  will  not  apply  it  if  the  contract  j 
either  expressly  or  by  legal  implication  for- 
bids it.  The  parties  may  not  have  had  sub- 
rogation in  their  minds  at  all  when  they 
made  the  contract;  but  that  fact  alone 
would  not  control  in  a  question  of  applica- 
tion of  the  doctrine.  Equity  will  apply  it, 
though  the  partiee  may  never  have  thought 
of  it,  if  it  is  not  inconsistent  with  the  con- 
tract or  in  violation  of  anyone's  legal  rights, 
and  if  justice  demands  it.  And  the  fact 
that  the  parties  may,  through  ignorance  of 
the  legal  consequence  of  their  contract,  have 
thought  that  they  were  providing  adequate 
new  security  for  the  money  advanced,  will 
furnish  no  foundation  for  the  interposition 
of  this  equitable  principle  if  the  contract 


forbids  it.  Equity  cannot  reform  the  con- 
tract so  as  to  make  for  them  a  contract 
which  it  may  be  conjectured  the  parties 
would  have  made  for  themselves  if  they  bad 
known  what  the  law  was.  The  usual  ap- 
plication of  this  principle  occurs  where  a 
person  ait  the  request  of  the  debtor  pays  tHe 
mortgage  debt,  or  where  one  interested  ia 
the  property  pays  an  encumbrance'  tia  protect 
his  own  interest,  or  where  he  stands  in  the 
relation  of  surety  to  the  debt.  Evans  ▼. 
Halleck,  83  Mo.  376;  Norton  v.  Highleymaa, 
88  Mo.  621;  Bunn  v.  Lindsay,  95  Mo.  258. 
6  Am.  St.  Rep.  48,  7  B.  W.  473;  27  Am.& 
Eng.  Enc  Law,  2d  ed.  p.  203.  The  text  last 
cited  concludes  the  sentence  with  these 
words,  "or  wherever  a  denial  of  the  right 
would  be  contrary  to  equity  and  good  con- 


is  invalid  because  not  signed  by  the  grant- 
or's wife,  and  the  proceeds  of  which  are  in 
large  part  received  by  the  agent  in  discharge 
of  a  valid  deed  of  trust  which  he  held  for 
purchase  money,  may,  by  reason  of  the 
agent's  adverse  personal  interest  in  the  mat- 
ter, which  was  not  known  to  the  lender,  but 
was  known  to  the  borrower,  have  the  valid 
deed  of  trust  restored,  and  be  subrogated 
to  its  security. 

In  Patterson  v.  Birdsall,  «4  N.  T.  294,  21 
Am.  Rep.  609,  the  owner  of  a  mortgage,  who 
agreed  to  bid  in  the  property  on  fore- 
closure, advance  money  to  pay  off  a  prior 
mortgage,  and  to  reconvey  the  premises, 
taking  a  new  mortgage,  was  held  to  be  en- 
titled, where  the  new  mortgage  was  void 
for  usury,  to  be  subrogated  to  the  rights  of 
the  prior  mortgagee,  upon  the  ground  that 
his  right,  as  a  junior  encumbrancer,  to  be- 
come subrogated  to  the  prior  mortgage,  was 
not  extinguished  by  such  agreement. 

In  the  second  group  of  cases,  where  the 
security  proves  defective  because  of  partial 
or  total  want  of  title  in  the  mortgagor,  the 
same  differences  of  opinion  exist. 

In  Lewis  ▼.  Chittick,  25  Fed.  176,  it  was 
held  that  the  lender  of  money  used  to  dis- 
charge an  encumbrance  which  had  been  sub- 
stituted for  a  prior  valid  encumbrance  on 
the  property,  taking  a  new  mortgage  there- 
on which  was  invalid  because  of  want  of  ti- 
tle in  the  borrower,  who  claimed  through  a 
sale  by  the  wife  of  the  original  mortgagor 
as  administratrix  under  order  of  the  probate 
court  for  the  purpose  of  paying  debts,  but 
which  sale  did  not  confer  title  because  the 
property  at  the  husband's  death  passed  to 
the  wife  as  homestead  property,  might 
properly  be  subrogated  as  against  one  claim- 
ing under  a  quitclaim  deed  from  the  wife, 
to  the  rights  of  the  original  mortgagee,  the 
parties  having  acted  under  a  misapprehen- 
sion of  the  facts. 

In  Sproal  v.  Larsen,  138  Mich.  142,  101  N. 
W.  213,  it  was  held  that  one  who  advanced 
money  on  a  mortgage  to  pay  a  prior  mort- 
gage, not  knowing  that  the  borrower  had 
previously  conveyed  away  the  property, 
6L.R.A.(N.S.) 


might  be  subrogated  to  the  rights  of  the 
prior  mortgagee. 

In  Rachal  v.  Smith,  42  O.  C.  A.  297,  101 
Fed.  159,  it  was  held  that  one  who  advanced 
money  to  pay  off  mortgages,  taking  a  new 
one  on  the  same  property,  without  actual  or 
constructive  notice  of  the  rights  of  an  in- 
tervening  purchaser  subject  to  the  mort- 
gages discharged,  was  entitled  to  be  subro- 
gated to  the  rights  of  such  prior  mort- 
gagees. 

For  effect  of  constructive  notice  in  mek 
a  case,  see  Small  v. .  Stagg,  95  IlL  39. 

In  MilhoUand  v.  Tiffany,  64  Md.  465,  t 
AtL  831,  it  was  held  that  one  who  ad- 
vanced money  to  pay  a  purchase -money 
mortgage,  taking  a  new  mortgage  which,  be- 
sides being  qf  doubtful  bona  fides  as 
against  creditors  of  the  borrower's  husband, 
whose  conveyance  to  his  wife  was  annulled 
as  fraudulent  as  to  creditors,  was  also  void 
because  of  defective  acknowledgment,  was 
entitled  to  be  subrogated,  as  against  the 
husband's  creditors,  to  the  rights  of  th* 
holder  of  the  original  encumbrance. 

In  Arlington  State  Bank  v.  Paulsen,  57 
Neb.  717,  78  N.  W.  303,  it  was  held  that, 
where  executors  conveyed  certain  real 
estate  over  which  they  had  power  of  sale 
to  one  of  the  heirs,  who  mortgaged  it  and 
used  the  proceeds  to  discharsre  debts  of  the 
testator,  taxes,  and  other  liens  on  the  prop- 
erty, the  lender  was  entitled  to  be  subro- 
gated to  the  liens  discharged,  upon  broad 
principles  of  equity. 

In  Johnson  v.  Barrett,  117  Ind.  565,  10 
Am.  St.  Rep.  83,  19  N.  E.  199,  it  was  held 
that  one  who  paid  a  judgment  of  foreclo- 
sure, and  took  a  new  mortgage  for  the 
amount  advanced,  relying  upon  the  repre- 
sentations of  the  mortgagor  that  the  title 
was  in  him,  but  which,  because  of  a  convey- 
ance to  his  wife  who  had  died  leaving  chil- 
dren surviving,  was  not  the  case,  was  en- 
titled to  be  subrogated  to  the  rights  of  the 
original  mortgagee. 

In  Haverford  Loan  ft  Bldg.  Asso.  t.  Firs 
Asso.  of  Philadelphia,  180  Pa.  522,  57  Am. 
St.  Rep.  667,  37  Atl.  179,  it  was  held,wher« 
a  loan  was  made^u^nj  a  mortgage,  whick 
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•cience."  That,  of  course,  is  understood  to 
mean  equity  as  prescribed  and  circumscribed 
by  the  rules  of  equity  jurisprudence  and  the 
dictates  of  good  conscience  within  the  same 
boundaries.  To  quote  the  language  of  Judge 
Scott  in  his  dissenting  opinion  in  Valle  v. 
Fleming,  29  Mo.  loc.  cit.  166,  77  Am.  Dec. 
667:  -'^0  man  iis  wiser  than  the  law;  and 
miserable  is  that  system  of  jurisprudence 
under  which  the  rights  of  litigants  depend 
on  the  notions  of  right  or  wrong  entertained 
by  any  man  or  set  of  men." 

The  doctrine  of  subrogation  has  frequent- 
ly been  considered  by  this  court.  In  the 
ease  last  referred  to  (Valle  v.  Fleming,  29 
Mo.  162,  77  Am.  Dee.  657)  it  was  held  that 
a  purchaser  of  land  at  an  administrator's 
sale,  who  failed  to  get  a  title  because  of 


irregularity  in  the  proceeding,  but  who  had 
paid  the  purchase  money  and  the  adminis- 
trator had  applied  it  to  the  discharge  of  a 
pre-existing  mortgage,  was,  as  against  the 
heir,  entitled  to  be  subrogated  to  the  rights 
of  the  mortgagee.  In  thait  case  the  purpose 
for  which  the  sale  was  ordered  by  the  pro- 
bate court  was  one  for  which  the  law  au- 
thorized such  sale  to  be  made, — ^that  is,  to 
pay  debts;  and  the  reason  the  adminis- 
trator's deed  was  void  was  that  he  had  not 
given  the  notice  that  the  statute  required. 
The  court  held  that  it  would  be  inequitable 
to  allow  the  heirs  to  repudiate  the  deed  for  ir- 
regularity in  the  proceeding,  yet  retain  the 
advantage  of  a  discharge  of  the  mortgage 
by  use  of  the  plaintiff's  money.  The  differ- 
ence between  that  case  and  this  is  that  the 


was  used  in  part  to  discharge  a  prior  mort- 
gage, both  the  borrower  and  the  lender  sup- 
posing that  the  borrower  was  entitled,  under 
his  wife's  will,  to  the  entire  property,  but 
who,  by  true  construction  of  the  will,  was 
only  tenant  in  common  thereof  with  his 
children,  was  entitled,  as  successor  to  the 
right  of  the  borrower  to  be  'subrogated  to 
such  original  mortgage  for  the  purpose  of 
enforcing  contribution  from  his  cotenants,  to 
be  subrogated  to  the  rights  of  the  original 
mortgagee  as  against  the  children,  there  be- 
ing no  intervening  equities. 

On  the  other  hand,  in  Meeker  v.  Larson, 
66  Neb.  158,  67  L.R.A.  901,  90  N.  W.  958, 
it  was  held  that  a  lender  of  money,  who 
takes  a  mortgage  from  a  borrower  whom 
be  supposes  to  own  the  property  in  fee 
through  inheritance  from  her  husband,  but 
in  wiuch  she  has  only  a  life  estate,  is  not 
entitled  to  be  subrogated  to  the  mortgage 
to  take  up  which  the  loan  was  made;  his 
mistake  being  one  of  law. 

A  similar  decision  is  that  of  Kleimann  v. 
Oieselmann,  114  Mo.  437,  36  Am.  St.  Rep. 
761,  21  S.  W.  796,  which  is  stated  at  length 
in  the  opinion  of  Capen  v.  Gabrison. 

And  in  .<3Btna  L.  Ins.  Co.  v.  Buck,  108  Ind. 
174,  9  N.  E.  163,  it  was  held  that  one  who 
lent  money  on  a  mortgage  which  is  void 
under  a  statute  restraining  a  woman  from 
alienating  during  a  subsequent  marriage 
real  estate  received  by  her  in  virtue  of  a 
former  marriage,  the  proceeds  of  which  were 
used  to  discharge  an  invalid  mortgage  which 
had  been  given  for  a  loan  for  the  purpose 
of  discharging  a  prior  valid  mortgage,  was 
not  entitled  to  be  subrogated  to  sudi  prior 
valid  mortgage. 

In  Watson  v.  Wilcox,  39  Wis.  643,  20  Am. 
Rep.  63,  it  was  held  that  one  who  at  first 
proposed  to  purchase  a  mortgage,  but  sub- 
sequently abandoned  that  intention  and  ad- 
vanced the  amount  due  upon  it  for  the  ex- 
press purpose  of  satisfying  and  canceling 
it,  taking  a  new  mortgage  for  his  own  secu- 
rity, was  not  entitled,  upon  failure  of  the 
title  of  his  mortgagor,  to  be  subrogated  to 
the  rights  of  the  prior  mortgagee. 

In  Elizabethport  Cordage  Co.  t.  Whitlock, 
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37  Fla.  190,  20  So.  266,  it  was  held  that, 
where  the  purchaser  of  a  mortgage  procured 
its  cancelation,  and  some  time  subsequently 
took  a  new  mortgage  on  the  same  property 
to  secure  the  same  indebtedness,  he  was  not 
entitled  to  be  subrogated  to  the  prior  mort- 
gage, as  against  intervening  bona  fide  pur- 
chasers of  the  property  relying  on  the  sat- 
isfaction of  record  of  such  prior  mortgage. 

In  Small  V.  Stagg,  95  111.  39,  it  was  held 
that  one  who  advances  purchase  money, 
taking  a  deed  of  trust  on  the  premises,  is 
not  entitled  to  be  subrogated  to  the  ven- 
dor's lien  as  against  a  subpurchaser  of  part 
of  the  premises,  who  was  in  possession  under 
a  contract  of  sale  when  the  deed  of  trust 
was  executed. 

In  the  third  group  of  cases,  where  the  se- 
curity is  defeated  by  an  intervening  lien  or 
encumbrance  of  which  the  lender  was  in 
fact  ignorant,  varying  points  of  view  may 
be  found,  not  wholly  explainable,  by  the 
difference  in  the  facts  of  the  particular  case 
bearing  upon  the  question  of. the  negligence 
of  the  lender  in.  ascertaining  the  state  of 
the  title.  One  difference  of  opinion,  before 
alluded  to  in  reference  to  the  first  group  of 
cases,  is  as  to  whether  the  contract  of  the 
parties  is  to  b«  regarded  as  one  for  the 
particular  security  given,  or  for  security  of 
a  fixed  degree  of  priority.  Another  is  in 
regard  to  the  conflicting  equities  of  the  in- 
tervening lienor  and  the  lender,  some  courts 
taking  the  view  that  tne  intervening 
lienor  is  as  well  off  where  the  prior 
encumbrance  is  reinstated  as  he  would 
have  been  had  it  been  kept  alive  for  the 
benefit  of  the  lender  (see,  for  instance, 
Home  Sav.  Bank  v.  Bierstadt,  168  111.  618, 
61  Am.  St.  Rep.  146,  48  N.  E.  161; 
Bruse  t.  Nelson,  36  Iowa,  157;  Emmert 
V.  Thompson,  49  Minn.  386,  32  Am.  St.  Rep. 
566,  52  N.  W.  31);  whilo  others  hold  that, 
sinoe  his  reliance  on  the  apparent  priority  of 
his  lien  resulting  from  the  discharge  of  the 
antecedent  encumbrance  may  have  put  him 
in  a  worse  position  with  regard  to  the  col- 
lection of  his  debt,  his  legal  right  of  prior- 
ity will  prevail  over  tAe  equity  of  the 
lendrer.    See  Wilkina  t.  Gibson,  113  G»n>|^ 
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administrator'B  rale  was  for  a  purpose  for 
which  the  law  authorized  a  sale,  and  the 
only  reason  the  sale  was  not  \ralid  was  ir- 
regularities in  the  proceeding;  whereas  in 
this  case  the  proceedings  were  in  due  form, 
but  the  purpose  for  which  the  probate  court 
essayed  to  authorize  the  curator  to  execute 
the  deed  was  not  one  for  which  the  law  au- 
thorized the  curator  to  encumber  his  ward's 
land.  In  Evans  v.  Halleck,  tupra,  an  ad- 
ministrator paid  off  a  mortgage  on  the  land 
with  funds  belonging  to  the  estate  under  the 
belief  that  there  was  enough  personal  assets 
to  pay  the  mortgage  and  also  the  debts  al- 
lowed against  the  estate,  which  proved  to  be 
a  mistake;  it  was  held,  in  favor  of  the 
widow  and  heirs,  that,  in  paying  off  the 
mortgage,   the    administrator   was   a   mere 


volunteer,  and  not  entitled  to  subrogation. 
In  Norton  v.  Higfaleyman,  supra,  the  defend- 
ant Highleyman  owned  the  land  subject  to 
a  mortgage  given  by  a  former  owner  to  th« 
county.  On  default  in  payment  a  sale  to 
foreclose  was  advertised  by  the  sheriff.  On 
th^  day  appointed,  the  plaintiff  appeared 
and  informed  the  sheriff  and  Higfaleyman 
that  he  was  willing  to  bid  the  amount  of 
the  mortgage  debt  and  costs  for  the  land; 
but  they  told  him  that  there  Would  b«  m» 
sale  that  day,  and  thereupon  he  went  away. 
After  he  left,  however,  the  sale  did  occur, 
and  the  land  was  struck  off  to  Highleyman; 
but  Highleyman  did  not  then  pay  his  bid, 
and  bad  not  done  so  seven  days  thereafter, 
when  the  plaintiff  appeared  before  the 
county  court  and  offered  to  pay  the  amount 


84  Am.  St.  Rep.  204,  38  8.  E.  374,  in  which 
it  is  said:  "When  a  prior  encumbrance  has 
been  canceled  of  record,  and,  acting  on  the 
faith  of  this,  an  intervenins  encumbrancer 
has  delayed  in  prosecuting  his  legal  reme- 
dies or  has  granted  indulgences,  the  result 
of  which  is  to  make  the  exercise  of  the 
right  operate  to  his  serious  disadvantage, 
while  there  may  be  no  estoppel  by  reason 
of  these  facts  against  the  right  of  a  per- 
son advancing  money  to  pay  off  the  prior 
encumbrance  to  claim  subrogation,  still,  if 
he  delays  for  an  unreasonable  length  of 
time  to  claim  the  right  and  have  the  can- 
celation set  aside,  this  will  be  a  sufficient 
reason  for  a  court  of  equity  to  refuse  the 
right  of  subrogation."  Ck>mpare  also  Rioe 
V.  Winters,  46  Neb.  517,  63  V.  W.  830. 

In  Sears  v.  Patterson,  54  Mo.  App.  278,  it 
was  held  that,  where  a  deed  of  trust  was 
executed  to  the  lender  of  money  lued  in 
discharging  an  encumbrance  on  the  prem- 
ises, wnich  deed  of  trust  was  invalid  be- 
cause of  an-  acknowledgment  before  the 
trustee  therein  named,  upon  the  discovery 
of  which  invalidity  a  new  deed  of  trust  was 
executed,  such  lender  was  entitled  to  be 
subrogated  to  the  encumbrance  discharged, 
as  against  encumbrancers  whose  deed  of 
trust,  executed  to  secure  an  antecedent  in- 
debtedness, intervened  between  the  invalid 
and  the  re-executed  deed  of  trust,  and  who 
took  their  encumbrance  with  the  under- 
standing that  the  lien  thereof  should  be 
junior  to  that  of  the  lender. 

In  Tradesmen's  Bldg.  &  L.  Asso.  v. 
Thompson,  32  N.  J.  Eq.  133,  it  was  held 
that  one  who  advanced  money  to  discharge 
two  mortgages,  taking  a  new  mortgage 
which  he  supposed  would  be,  and  which, 
had  the  mortgages  been  in  fact  discharged, 
would  have  been,  the  first  lien  on  the  prop- 
erty, was  entitled  to  be  subrogated  to  the 
first  mortgage,  which  was  in  fact  paid  out 
of  the  loan,  as  against  an  innocent  assignee 
of  the  second  mortgage,  which  had  wrong- 
fully been  canceled  of  record. 

In  Seeley  v.  Bacon  (N.  J.  Eq.)  34  Atl. 
139.  it  was  held  that  tEe  lender  of  money 
to  discharge  encumbrances  with  the  under- 
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standing  that  the  new  mortgage  given  would 
be  a  first  lien  was  entitled  to  be  subrogated 
to  the  encumbrances  discharged,  as  against 
an  antecedent  mortgage  of  which  the  nego-  I 
tiatiug  parties  knew  nothing,  although  suck 
mortgage  was  on  record. 

In  Gore  v.  Brian  (N.  J.  Eq.)  36  AtL  897, 
it  was  held  that,  where  a  loan  was  made 
for  the  purpose  of  discharging  a  mortgage 
with  the  understanding  that  a  new  mort- 
gage given  would  t>e  a  first  lien,  the  lender 
was  entitled  to  be  subrogated  to  the  en- 
cumbrance discharged,  a*  against  a  second 
mortgagee. 

In  Lanier  v.  Milliken,  25  Misc.  69,  54  N. 
Y.  Supp.  424,  it  was  held  that,  where  a 
loan  was  made  for  the  purpose  of  satisfying 
a  first  mortgage  upon  the  representations 
of  an  attorney,  acting  for  the  owner  and 
who  had  jweviously  acted  for  a  second  mort- 
gagee, whose  mortgage  he  knew  to  be  still 
subsisting,  that  the  first  mortgage  was  the 
only  encumbrance  upon  the  property,  and 
that  a  new  mortgage  to  the  lender  would 
be  a  first  lien,  the  lender  was  entitled  to 
be  subrogated  to  the  rights  'bf  the  first  mort- 
gagee as  against  the  second  mortgagee,  al- 
though the  latter,  also  depeived  by  the  at- 
torney, supposed  that  his  was  the  first  mort- 
gage upon  the  premises. 

In  Straman  v.  Rechtine,  68  Ohio  St.  443, 
51  N.  E.  44,  it  was  held  that  Hie  lender  of 
money  to  an  heir  for  the  purpose  of  dis- 
chargmg  a  mortgage  given  by  the  decedent 
on  the  premises,  and  who  took  a  new  mort- 
gage upon  the  assurance  of  the  borrower 
and  in  the  belief  that  all  of  the  decedent's 
debts  had  been  paid,  was  entitled  to  be  sub- 
rogated to  the  mortgage  discharged  aa 
against  the  decedent's  creditors.  Compare 
Leramon  t.  Lincoln,  08  Mo.  App.  76. 

In  George  v.  Butler,  16  UUh,  111,  60  Pae. 
1032,  it  is  held  that  a  lender  who  believed 
that  he  was  getting  security  equivalent  to 
that  held  by  the  person  whose  debt  was 
paid  with  the  proceeds  of  the  loan  might  be 
subrogated  to  the  encumbrance  discharged 
as  against  a  second  mortgagee  whose  en- 
cumbrance failed  to  appear  in  the  abstract 
of  title  because  0|^  ap  i^^r  in  the  dcterip- 
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of  the  debt  and  costs  for  the  land.  His  of- 
fer was  accepted  by  the  county  court,  and  he 
paid  the  amount  into  court,  supposing  that 
he  was  to  have  a  dieed;  hut  he  did  not  get  a 
deed,  and,  failing  to  get  what  he  expected, 
he  brought  suit  against  Highleyman,  seek- 
ing to  be  subrogated  to  the  rights  of  the 
mortgagee.  It  wa^  held  that  he  was  a  mere 
volunteer,  and  entitled  to  nothing.  In  that 
case  Highleyman  was  permitted  to  take  the 
benefit  of  the  plaintiff's  payment  of  the 
mortgage  and  keep  the  land.  It  was  a  hard 
case,  but  the  fact  was,  the  plaintiff,  thrq^gh 
ignorance  of  the  law,  had  volunteered  to  pay 
another  man's  debt,  and  the  court  could  not 
relieve  him  of  the  consequence  of  his  own 
blunder.  In  Bunn  r.  Lindsay,  95  Mo.  250, 
t  Am.  St.  Rep.  48,  7  S.  W.  473,  Lindsay,  the 


owner  of  the  land,  executed  a  deed  of  trust 
on  it  to  secure  a  debt  to  a  building  company, 
which  deed  was  duly  recorded;  after  that  a 
judgment  was  rendered  agaJnst  Lindsay,  a 
transcript  of  which  was  filed  in  the  office  of 
the  clerk  of  the  circuit  court  of  the  county 
in  which  the  land  lay,  and  it  was  duly  en- 
tered on  the  judgment  roll;  after  that  Lind- 
say borrowed  from  Bunn  money  with  which 
to  pay  the  debt  covered  by  the  deed  of  trust 
te  the  building  company,  and  executed  a 
new  deed  of  trust  for  the  loan,  which  was 
recorded.  In  the  application  for  the  loan  it 
was  expressly  stated  that  the  money  was  to 
be  used  to  pay  off  the  debt  covered  by  the 
then  existing  deed  of  trust,  and  Bunn's 
agent,  who  conducted  the  business  for  him 
(like  the  real-estate  agent  of  the  plaintiff  in 


tion;  the  court  remarking  that  although, 
tested  by  earlier  cases,  the  lender  might  be 
regarded  as  a  volunteer,  he  is  not  such  un- 
der the  modem  expanded  doctrine  of  subro- 
gation. 

In  Palm«r  v.  Sharp,  112  Mich.  420,  70  N. 
W.  903,  it  was  held  that  the  lender  of  money 
upon  a  new  mortgage  believing  that  she 
would  receive  a  first  lien  on  the  property, 
which  loan  was  used  to  discharge  a  mort- 
,  Igage  to  another  party,  whose  agent,  who 
•1m  acted  as  agent  for  the  lender,  had  been 
SMSured  by  the  holder  of  an  antecedent 
mortgage  that  it  had  been  paid,  was  enti- 
tled to  be  subrogated  to  the  rights  of  the 
holder  of  the  mortgage  discharged,  sis 
against  the  holder  of  the  antecedent  mort- 
gage. 

In  Merchants'  &  M.  Bank  v.  Tillman,  106 
Ga.  56,  31  S.  B.  794,  it  was  held  that  one 
who  advanced  money  to  pay  off  an  encum- 
brance believing  that  he  would  have  the 
first  lien  upon  the  property  was  entitled 
to  be  subrogated  to  the  encumbrance  dis- 
charged, as  against  the  holder  of  an  inter- 
rening  mortgage  of  the  existence  of  which 
he  had  no  actual  knowledge. 

In  Wilkins  v.  Gibson,  113  Ga.  31,  84  Am. 
8t.  Rep.  204,  38  S.  E.  374,  it  was  held  that, 
where  a  loan  was  made  for  the  purpose  of 
discharging  an  encumbrance,  and  a  new 
mortgage  was  taken  therefor  upon  the  as- 
■urance  of  the  holders  of  junior  liens  that 
such  liens  would  be  canceled  so  ae  to  give 
the  lender  a  first  mortgage  upon  the  prop- 
erty, such  lender  was  entitled  to  be  sub- 
rogated to  the  encumbrance  discliarged,  as 
against  said  liens. 

In  Home  Sav.  Bank  v.  Bierstadt,  168  HI. 
618,  61  Am.  St.  Rep.  146,  48  N.  E.  161,  it  was 
held  that  one  who  advanced  money  to  dis- 
charge encumbrances  upon  an  agreement 
that  he  should  receive  a  first  mortgage  on 
the  property  was  entitled  to  subrogation  to 
the  encumbrances  discharged,  as  against  an 
intervening  mortgagee  whose  security  was 
taken  with  knowledge  of  the  antecedent 
mortgages;  the  court  stating  that  equity 
will  effectuate  the  real  intention  of  the  par- 
tie*  where  nolnjtiry  is  done  to  an  innocent 
6L.R.A.(NA) 


party  by  applying  the  principle  of  conven- 
tional subrogation. 

A  like  conclusion  was  reached  on  a  simi- 
lar state  of  facts  in  Union  Mortg.  Bkg.  & 
T.  Co.  ▼.  Peters,  72  Miss.  1058,  30  LJLA. 
829,  18  So.  497. 

In  Whiteselle  v.  Texas  Loan  Agency  (Tex. 
Civ.  App.)  39  S.  W.  194,  it  is  held  that  one 
advancing  money  to  discharge  an  encum- 
brance under  an  agreement  that  his  security 
should  be  a  first  lien  was  entitled  to  be 
subrogated  to  the  encumbrance  discharged, 
as  against  the  holder  of  a  mechanic's  Tien 
which  was  Inchoate  and  had  not  yet  been 
recorded  at  the  time  he  took  his  mortgage. 
Compare  Bohn  Sash  &  Door  Co.  v.  Case,  42 
Neb.  281,  60  N.  W.  576,  and  Gashe  v.  Ohio 
Lumber  ft  Mfg.  Co.  31  Ohio  L.  J.  189. 

In  Sidfener  v.  Favey,  77  Ind.  241,  it  was 
held  that,  where  a  lender  of  money  to  dis- 
charge a  prior  encumbrance  took  a  new 
mortgage  upon  the  assurance  of  the  bor- 
rower that  the  title  was  otherwise  clear,  he 
was  entitled  to  be  subrogated  to  the  mort- 
gage discharged,  as  against  an  intervening 
judgment. 

And  in  Traders'  Bank  v.  Myers,  3  Kan. 
App.  636,  44  Pac  292,  it  was  held  that  the 
lender  of  money  to  discharge  a  prior  encum- 
brance, who  took  a  new  mortgage  in  reli- 
ance upon  the  statement  of  the  mortgagor 
and  of  the  register  of  deeds  that  there  was 
no  other  lien,  was  entitled  to  be  subrogated 
to  the  prior  encumbrance,  as  against  an  in- 
tervening mortgagee. 

In  London  &  N.  W.  A.  Mortg.  Co.  v. 
Tracy,  58  Minn.  201,  69  N.  W.  1001,  it  was 
held  that  one  who  made  a  loan  to  pay  off 
prior  encumbrances  upon  the  representation 
of  the  borrower  that  another  prior  encum- 
briiboe  held  by  his  mother  would  be  dis- 
oliarged;  and  a  further  representation  at  the 
time  when  the  loan  was  made  that  a  sat- 
isfaction of  the  mother's  encumbrance  had 
in  fact  been  executed, — is  entitled  to  be 
subrogated  to  the  mortgages  paid,  as 
against  the  mother. 

In  Southern  Bidg.  &,  L.  Asso.  v.  Page,  46 
W.  Va.  302,  33  S.  E.  336,  it  was  held  that 
one  who  advanced  money  ifBoM  a  trust  deed 


<!4S 


MISSOURI  SUPREME  COURT. 


Fes^ 


the  case  at  bar) ,  himself  handled  the  moniy 
and  with  it  paid  the  debt  and  attended  to 
the  releasing  on  the  record  of  the  former 
deed  of  trust.  The  negotiations  for  the  new 
loan  were  begun  before,  but  were  not  con- 
cluded until  after,  the  judgment  creditor 
had  had  the  transcript  of  his  judgment  filed 
and  entered  on  the  judgment  roll.  Sunn's 
agent  had  failed  to  examine  the  judgment 
roll,  and  he  had  no  actual  notice  of  this 
judgment.  The  land  was  sold  under  the 
judgment,  and  Bunn  -brought  biiit  seeking  to 
be  subrogated  to  the  rights  of  the  first  mort- 
gagee. The  court  denied  his  prayer,  saying, 
per  Brace,  J.;  "The  debt  du"*  by  Lindsay  to 
the  building  company  and  the  lien  given  to 
secure  it  were  absolutely  extinguished  by 
the  payment.     Such  was  the  intention  of 


all  parties  to  the  transaction.  The  plain- 
tiff relied  for  security  for  the  money  he  ad- 
vanced solely  upon  the  deed  of  trust  whidi 
he  took  at  the  time;  and  the  sole  ground 
upon  which  a  court  of  equity  is  asked  to 
intervene  in  his  behalf  in  this  case  is 
the  assumption  that  he  would  not  have 
parted  with  his  money  to  make  the  loan  and 
payments  if  he  had  known  in  January  that 
Paramore's  judgment  lien  had  attached  to 
the  premises  in  December." 

In  the  case  at  bar  the  only  ground  on 
wAch  a  eourt  of  equity  is  asked  to  in- 
tervene in  the  plaintifTs  behalf  is  that  she 
would  not  have  parted  with  her  money  If 
she  had  known  that  a  curator  had  no  au- 
thority in  law  to  make  such  a  deed.  The 
case  at  bar  is  very  much  like  that  of  Klei- 


to  discharge  a  prior  encumbrance  upon  the 
borrower's  assurance  that  the  title  was  oth- 
erwise clear  might  be  subrogated  to  such 
prior  encumbrance  as  against  a  title-bond 
purchaser,  even  though  such  bond  was  re- 
corded before  the  deed  of  trust  was  ta&en. 

In  Thompson  v.  Connecticut  Mut.  L.  Ins. 
Co.  139  Ind.  325,  38  N.  E.  796,  it  was  held 
that  where  a  mortgagee  purchasing  the 
.property  of  a  foreclosure  sale  assigned  his 
certificate  of  sale  to  an  intervening  pur- 
chaser of  the  property,  taking  a  new  mort- 
fage  in  the  belief  that  a  prior  mortgage 
ad  been  cut  off  by  the  foreclosure,  but 
which,  by  reason  of  its  assumption  by  such 
intervening  purchsiser,  was  in  fact  the  first 
lien  on  the  land;  and  where  a  new  loan  was 
made  to  a  subsequent  purchaser  of  the  land, 
which  was  used  in  paying  off  the  mortg^e 
last  given,  which  the  parties  supposed  to 
be  the  only  lien  upon  the  land,  the  lender 
was  entitled,  as  against  the  mtervening 
mortgagee  afid  his  sucsessors  with  the 
knowledge  of  the  facts,  to  be  subrogated  to 
the  rights  of  the  person  whose  mortgage 
was  foreclosed. 

On  the  other  hand,  in  Barber  ▼.  Lyon,  15 
Iowa,  37,  it  was  held  that,  where  a  loan 
was  made  upon  a  mortgage  upon  the  repre- 
sentation of  the  borrower  that  it  would  be 
used  for  the  purpose  of  discharging  another 
mortage,  which  he  represented  to  be  the 
only  lien  upon  the  premises;  and  the  loan 
was  in  fact  used  to  pay  off  a  prior  unre- 
corded purchase-money  mortgage, — ^the  lend- 
er was  not  entitled  to  be  subrogated  to  the 
rights  of  the  holder  of  the  mortgage  paid. 

In  Rice  v.  Winters,  45  Neb.  617,  63  N. 
W.  830,  it  was  held  that  the  lender  of  money 
upon  a  mortgage  for  the  purpose  of  dis- 
charging a  first  mortgage  in  reliance  upon 
a  record  which  showed  the  discharge  of  a 
second  mortgage  by  an  agent  who  was  in 
fact  unauthorized  was  not  entitled,  as 
against  the  second  mortgagee,  to  be  subro- 
gated to  the  rights  of  the  holder  of  the 
first  mortgage;  the  court  arguing  that, 
since  the  second  mortgagee  had  acquired 
a  legal  priority  without  fraud  or  mis- 
representation on  his  part  by  the  volun- 
tary discbarge  of  the  antecedent  mortgage, 
SL.RJL(N.S.) 


it  would  be  unjust  to  deprive  him  of  such 
priority,  since  the  mistake  of  the  lender 
was  the  result  of  his  own  negligence  in  not 
ascertaining  whether  the  agent  was  author- 
ized to  execute  the  release  of  the  second 
mortgage. 

But  in  Bruse  v.  Nelson,  35  Iowa,  1S7,  it 
was  held  that,  where  an  assignee  of  a  flrat 
mortgage  caused  it  to  be  discharged,  and 
took  a  new  mortgage  without  knowledge  of 
an  intervening  mortgage,  he  was  entitled  ' 
to  be  subrogated  to  the  mortgage  dis- 
charged, although  such  second  mwtgage  was 
on  record;  since  the  intervening  mortgagee, 
not  having  taken  his  mortgage  relying  upon 
the  fact  of  the  discharge,  was  not  prejudiced 
by  the  revival  of  the  hen  of  the  first  mort- 
gage- 

And  in  Emmert  ▼.  Thompson,  49  IGna. 
386,  32  Am.  St.  Rep.  566,  52  N.  W.  31,  it 
was  held  that  a  lender  who  took  a  mort- 
gage for  an  advance  made  for  the  purpose 
of  discharging  a  first  lien  on  the  premises 
was  entitled  to  be  subrogated  to  the  mort- 
gage discharged,  as  against  an  intervening 
mortgage  of  which  he  was  ignorant,  al- 
though it  was  on  record  at  the  time  ha 
made  the  loan.  Compare  Mather  v.  Jen»- 
wold,  infra. 

On  the  other  hand,  in  Coonrod  ▼.  Kelly, 
56  C.  C.  A.  353,  li9  Fed.  841,  it  was  held 
that  a  lender  faking  new  mortgage,  pay- 
ing an  antecedent  mortgage  out  of  the  loan, 
procuring  it  to  be  discharged  and  his  own 
to  be  recorded  several  days  later,  was  not 
entitled  to  be  subrogated  to  the  lien  of  the 
mortgage  discharged,  as  against  the  bone 
fide  assignee  of  a  mortgage  given  after  hie 
own  but  first  recorded;  since  he  was  neg- 
ligent in  not  examining  the  record  before 
procuring  the  discharge  of  the  first  mort- 
gage. 

In  Cohn  v.  Hoffman,  50  Ark.  108,  «  & 
W.  511,  it  was  held  that  the  lender  of  money 
to  pay  the  purchase  price,  who  subsequently 
toolc  a  mortgage  on  the  premises  as  secn- 
rity,  was  not  entitled  to  be  subrogated  to 
the  vendor's  lien,  as  against  a  purchaser  at 
an  execution  sale  under  a  judgment  ante- 
dating the  mortgage. 

In  Phillips  T.  Behn,  19  Ga.  298,  it  waa  1 


*eo6. 


CAPEN  y,  GARRISON. 


849 


mann  r.  Gieselmann,  1 14  Mo.  437, 36  Am.  St. 
Rep.  761,  21  S.  W.  796,  4fi  Mo.  App.  497,  in 
its  most  important  features.  In  that  case 
the  father  died  learing  his  homestead  en- 
cumbered  with  a  mortgage,  leaving  also  a 
widow  and  minor  children.  The  new  loan 
was  obtained  for  the  purpose  of  paying  off 
the  old  mortgage,  and  the  money  so  ob- 
tained was  used  for  that  purpose,  the  new 
mortgage  (or  deed  of  trust)  was  executed 
by  the  widow  alone,  she  and  the  lender  both 
believing  at  the  time  that,  under  the  terms 
of  her  husband's  will,  she  was  the  sole  owner 
of  the  property,  which  was  a  mistake  in 
their  interpretation  of  the  will.  After  the 
mistake  was  discovered  it  was  sought  to 
have  the  doctrine  of  subrogation  applied  to 
the  transaction  on  the  ground  that  the  chil- 


dren had  obtained  the  benefit  of  the  new 
loan  in  the  discharge  of  the  mortgage  which 
encumbered  the  property  when  it  descended 
to  them,  and  that  equity  and  good  con- 
science demanded  that  the  new  loan  should 
be  placed  in  the  position  of  the  old  one. 
But  the  St.  Louis  court  of  appeals,  in  an 
o'pinion  by  Rombauer,  J.,  which  when  the 
cause  oaone  here  was,  in  an  opinion  by 
Burgess,  J.,  adopted  as  the  opinion  of  this 
court,  held  that  in  so  far  as  the  children 
were  concerned  the  new  lender  was  a  mere 
volunteer,  and  not  entitled,  as  to  them,  to 
subrogation.  This  court  said  that  the  mis- 
take under  which  the  parties  labored, 
though  it  was  mutual,  was  a  mistake  of 
law;  and  therefore  no  room  for  equity  in- 
terference was  found  on  the  ground  of  mu- 


that  one  who  advances  money  to  pay  a 
judgment,  taking  a  mortgage  as  security, 
IS  to  be  presumed  to  intend  to  rely  exclu- 
sively on  the  new  security,  and  is  not  en- 
titled to  be  subrogated  to  the  lien  dis- 
charged, as  against  intervening  encum- 
brancers. 

In  Mather  v.  Jenswold  (Iowa)  32  N.  W. 
612,  and  Ft.  Dodge  Bldg.  &.  L.  Asso.  ▼. 
Scott,  86  Iowa,  431,  53  N.  W.  283,  it  was 
held  that  a  lender  of  money  to  discharge  a 
first  mortgage  upon  the  premises,  taking 
a  new  mortgage,  is  not  entitled  to  be  subro- 
gated to  the  encumbrance  discharged,  as 
against  intervening  judgments  of  which  he 
was  ignorant;  since  his  loss  of  priority  is 
attributable  to  his  own  negligence  in  not 
examining  the  records. 

In  Lemmon  t.  Lincoln,  68  Mo.  App.  76,  it 
was  held  that  one  who  advanced  money  to 
an  heir  to  discharge  mortgage  liens  on  the 
property  inherited,  taking  a  new  trust  deed, 
was  not  entitled  to  be  subrogated  to  the 
rights  of  the  holders  of  the  discharged  en- 
cumbrances, as  against  creditors  of  the  de- 
ceased ancestor  whose  daims  were  a  lien 
upon  the  property.  Compare  Straman  v. 
Rechtine,  68  Ohio  St.  443,  61  N.  E.  44. 

In  Bohn  Sash  &  Door  Co.  v.  Case,  42  Neb. 
281,  60  N.  W.  676,  it  was  held  that  the 
lender  of  money  to  discharge  encumbrances 
which  the  owner  represented  to  be  the  only 
liens  on  the  land,  taking  a  new  mortgage, 
which  he  supposed  would  be  a  first  lien,  in 
ignorance  of  an  inchoate  mechanic's  lien  on 
the  premises,  was  not  entitled  to  be  sub- 
rogated to  the  encumbrances  discharged,  as 
against  the  mechanic's  lienors,  where  his 
agent,  in  making  the  loan,  was  aware  that 
the  building  was  In  process  of  construction 
upon  the  premises. 

In  Gashe  v.  Ohio  Lumber  &  Mfg.  Co.  31 
Ohio  L.  J.  189,  it  was  held  that,  where  a 
new  security  was  voluntarily  taken  for  a 
loan  for  the  purpose  of  discharging  a  prior 
mortgage,  which  new  security  was  not,  as 
supposed,  a  first  lien  on  the  premises  be- 
cause of  the  relation  back  of  .a  mechanic's 
lien  subsequently  filed,  the  lender  was  not 
entitled  to  be  subrogated  to  the  mortgage 
discharged  an  against  such  Uenora;  the  court 
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holding  that,  aince  the  lender  waa  under 
no  obligation  to  advance  the  mouey,  and 
since  it  was  evident  that  he  intended  to 
rely  solely  on  the  new  security,  there  could 
be  neither  legal  nor  conventional  subroga- 
tion. Compare  Whiteselle  ▼.  Texas  Loan 
Agency  (Tex.  Civ.  App.)  39  8.  W.  194. 

In  Hoagland  v.  Ureen,  64  Neb.  164,  74  N. 
W.  ^4,  it  is  held  that  the  lender  of  money 
upon  a'  mortgage  to  discharge  a  prior  mort- 
gage is  not  entitled  to  be  subrogated  to  the 
encumbrance  discharged,  as  against  a  judg- 
ment subsequently  rendered,  but  which,  by 
relation  back  to  the  beginning  of  the  term 
of  court  at  which  it  was  rendered,  takes 
priority  over  his  mortgage. 

In  Banta  ▼.  Garmo,  1  Sandf.  Ch.  383,  it 
was  held  that  the  lender  of  money  to  pay 
off  a  mortgage,  upon  the  security  of  a  new 
mortgage,  was  not  entitled  to  be  subrogated 
to  the  mortgage  discharged,  as  against  a 
purchaser  at  an  execution  sale  imder  an  in- 
tervening judgment  which  was  overlooked 
by  the  lender  in  examining  the  records. 

In  Woolbridge  v.  Scott,  69  Mo.  669,  it  waa 
held  that  one  who  advanced  the  purchase 
money  upon  a  verbal  agreement  that  ha 
should  have  a  lien  upon  the  premises  waa 
not  entitled  to  be  subrogated  to  the  ven- 
dor's lien,  though  such  promise,  being  within 
the  statute  of  frauds,  was  not  enforceable. 

In  Morris  v.  White,  36  N.  J.  Eq.  324,  it 
was  held  that,  where  a  lender  paid  and  dis- 
charged prior  mortgages,  expressly  refus- 
ing an  assignment  because  he  preferred  to 
have  one  mortgage  to  himself,  was  not  en- 
titled to  be  subrogated  to  the  encumbrances 
discharged,  as  against  a  judgment  subse- 
quently  taken  but  first  recorded. 

In  Downer  v.  Wilson,  33  Vt.  1,  H  was 
held  that,  where  a  party,  at  the  request  of 
a  mortgagor  in  foreclosure  proceedings,  took 
the  mortgager's  note  for  a  bonus  and  other 
collateral  security  for  the  amount  advanced 
to  pay  the  decree,  such  party  not  being 
otherwise  connected  with  the  proceedings, 
he  was  not  entitled,  as  against  intervening 
encumbrancers,  to  be  subrogated  to  the 
rights  of  the  first  mortgagee,  as  it  was  not 
to  his  interest  or  his  duty,  to  make  such 
payment. 
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tual  mistake.  In  the  case  at  bar  both  par- 
ties doubtless  thought  that  the  deed  of  the 
curator,  fortified  with  the  express  order  of 
the  prc>bate  court,  was  Talid.  In  tliat  they 
were  mistaken,  but  it  was  a  mistake  of  law. 

There  are  other  cases  in  our  books  In 
which  this  court  has  discussed  this  doctrine 
of  subrogation;  but  the  cases  above  referred 
to  are  sufficient  to  show  the  view  thai  this 
court  has  from  the  first  taken  of  thtr  sub- 
ject. The  statute  prescribes  the  only  pur- 
poses for  which  a  curator,  even  with  the 
sanction  of  the  probate  court,  may  mort- 
gage his  ward's  lands;  and  the  borrowing 
of  money  to  discharge  a  pre-existing  encum- 
brance is  not  one  of  those  purposes.  Rev. 
Stat.  1899,  §  3604.  If  a  power  in  the  cura- 
tor might  be  implied  from  the -necessity  of 
a  case,  surely  no  more  important  purpose 
could  be  imagined  than  the  education  and 
maintenance  of  the  ward;  therefore  under 
such  a  theory  there  would  have  been  no 
necessity  for  a  statute  expressly  authoriz- 
ing the  curator  to  encumber  the  ward's 
property  for  his  education  and  maintenance. 
The  expression  therefore  of  that  particular 
purpose  in  the  statute  is  in  effect  the  ex- 
clusion of  all  others;  and  it  means  that  the 
power  to  encumber  the  ward's  property  does 
not  exist  except  for  the  purposes  expressed 
in  the  statute  and  except  that  it  be  exer- 
cised in  the  manner  prescribed  by  the  stat- 
ute. 

It  is  urged  in  the  argument  that  this 
transaction  was  manifestly  for  the  interest 
of  the  children,  that  foreclosure  was  threat' 
ening,  and  they  had  no  means  with  which  to 
discharge  the  encumbrance.  It  may  or  may 
not,  as  a  matter  of  fact,  have  been  for  the 
best  interest  of  the  children.  Whether  it 
would  have  resulted  more  to  their  advantage 
to  have  allowed  the  property  to  go  to  sale 
at  the  time  of  the  threatened  foreclosure, 
than  to  postpone  it  three  years  until  the 
new  mortgage  should  mature  depends  on 
circumstances.  There  is  nothing  in  this  rec- 
ord that  would  justify  us.  in  saying  that 
these  children  were  any  better  off  at  the 
end  of  the  three  years'  limit  oif  the  new 
mortgage  than  they  were  before;  and,  on 
the  other  hand,  if  it  is  a  fact  that  the  prop- 
erty would  have  sold  better  under  the  old 
mortgage,  either  because  the  market  was 
better  then  or  the  title  was  clearer,  the 
children  have  been  deprived  of  that  advan- 
tage by  this  transaction.  But  this  is  said 
only  in  response  to  the  suggestion  that  the 
new  mortgage  was  manifestly  to  the  inter- 
est of  the  minors;  it  is  not  on  that  ground 
that  the  decision  must  rest.  We  are  not 
authorized  to  speculate  on  what  may  have 
been  best  for  the  minors  in  such  a-  case ;  it 
is  sufficient  for  us  to  know  that  the  law  does 
not  authorize  a  curator  to  do  what  this  cu- 
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rator  attempted  to  do,  and  therefore  his  act 
was  void.  The  evidence  shows  that  the  lend- 
er did  not  rely  on  the  old  mortgage,  but 
the  contrary;  the  lender's  agent  himself, 
with  the  money  loaned,  paid  the  old  debt, 
and  saw  to  it  that  the  satisfaction  of  the  old 
deed  of  trust  was  entered  on  the  record.  In 
order  to  subrogate  the  plaintiff  to  the  rights 
of  the  original  mortgagee,  we  would  have 
to  make  a  new  contract  for  the  parties  and 
give  a  different  interpretation  to  the  equi- 
tal>le  doctrine  of  subrogation  from  that 
given  in  the  cases  above  referred  to.  The 
learned  trial  judge  decided  that  this  was  not 
a  case  for  the  application  of  the  doctrine 
of  subrogation,  and,  in  that  respect,  his 
conclusion  was  correct;  but  he  held  that  the 
plaintiff  was  entitled  to  an  equitable  lien, 
and,  under  that  theory,  gave  the  plaintiff 
practically  the  relief  prayed. 

The  doctrine  of  equitable  lien  follows 
closely  on  that  of  subrogation.  They  both 
come  under  the  maxim /'Equality  is  equity;** 
and  they  are  applied  only  in  cases  where  the 
law  fails  to  give  relief  and  justice  would 
suffer  without  them.  But  the  doctrine  of 
equitable  lien  has  its  prescribed  boundaries 
as  well  as  that  of  subrogation;  it  is  not  a 
limitless  remedy  to  be  applied  according  to 
the  measure  of  the  conscience  of  the  partic- 
ular chancellor  any  more  than,  as  an  illus- 
trious law  writer  said,  to  the  measure  of 
this  foot.  The  right  to  an  equitable  lien 
arises  when  a  party,  at  the  request  of  an- 
other, advances  him  money  to  be  applied, 
and  which  is  applied,  to  the  discharge  of  a 
legal  obligation  of  that  other,  out  when, 
owing  to  the  disability  of  the  person  to 
whom  the  money  is  advanced,  no  valid  con- 
tract is  made  for  its  repayment.  For  exam- 
ple, if  money  is  advanced  to  a  minor  to  pay 
a  debt  which  he  has  incurred  for  necessaries 
furnished  him,  no  action  at  law  lies  to  re- 
cover of  the  minor  on  a  contract  express  or 
implied  for  the  repayment  of  the  money 
loaned;  yet,  as  the  money  was  loaned  to  dis- 
chai-ge  a  debt  for  which  the  minor  was  liable 
at  law,  and  it  was  used  for  that  purpose,  a 
court  of  equity  will  charge  a  lien  on  the 
minor's  property  to  repay  the  sum  advanced. 
3  Pom.  £q.  Jur.  i  1300.  The  doctrine  of  equi- 
table lien  is  not  limited  to  an  advance- 
ment to  a  minor;  but  it  is  limited  to  cases 
where  the  same  principle  applies  as  is  illus- 
trated in  the  above  supposed  case.  In  the 
case  at  bar  there  was  no  legal  obligation  on 
these  minors  to  pay  this  debt,  and  therefore 
there  was  no  foundation  on  which  to  build 
an  equitable  lien.  The  doctrine  of  equita- 
ble lien  applies  no  more  in  favor  of  a  mere 
volunteer  than  does  the  doctrine  of  subroga- 
tion. In  vain  would  a  statute  prescribe  the 
limit  of  a  curator's  power  to  mortgage  bia 
ward's  property  if  a  court  of  equity  should. 
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by  giraig  it  another  name,  whether  it  be 
subrogation  or  equitable  lien,  invest  an  un- 
authorized deed  with  substantially  the  same 
effect  it  would  have  had  if  it  had  been  ex- 
pressly authorized  by  the  statute. 

Tlie  court  erred  in  holding  that  the  plain- 
tiff was  entitled  to  an  equitable  lien.  The 
judgment  is  reversed,  and  the  cause  re- 
manded to  the  Circuit  Court  with  directions 
to  enter  judgment  for  defendants,  and  t\u- 
missing  the  plaantiff's  bill,  without  preju- 
dice, however,  to  the  plaintiff's  right  to  fore- 
dose  her  deed  of  trust  as  to  the  interest  of 
Mrs.  Mary  B.  Garrison. 

Brace,  Ch.  J.,  and  Marshall,  J.,  concur. 
Lamm,  J.,  dubitante. 


CALIFORNIA  SUPREME  COURT. 
ABDIE  WIN8L0W,  kespt., 

V. 

CITY  OP  VALLEJO,  Appt. 

{—  CaL  — ,  84  Pac.  191.) 

Easement — grant — ezhaustion. 

1.  Laying  a  single  pipe  of  a  certain 
size  under  a  grant  of  a  right  to  lay  water 
pipes  or  mains  to  convey  a  water  supply 
nxes  the  right  of  the  grantee,  and  he  can- 
not subsequently  lay  additional  ones  un- 
less a  right  in  excess  of  the  one  actually 


used  was  clearly  given  by  the  grant  when 
viewed  in  the  light  of  all  the  conditions  ex- 
isting when  it  was  executed. 
Injunction — ^against  trespass. 

2.  Injunction  will  lie  to  prevent  entry 
on  land  to  lay  water  mains  in  excess  of  the 
rights  of  the  one  attempting  to  do  so. 

(February  IT,  1906.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Solano  County  in 
plaintiff's  favor  in  an  action  brought  to  en- 
join an  entry  upon  plaintiff's  land  to  lay 
a  water  main.    AfSrmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  George  A.  Lament  and  James  S. 
Lament  for  appellant. 
Mr.  H.  D.  GUI  for  respondent. 

Slesa,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant,  the  city  of  Vallejo,  ap- 
peals from  a  judgment  enjoining  it  from  en- 
tering upon  certain  land  belonging  to  the 
plaintiff  and  laying  thereon  a  14-inch  pipe, 
or  from  entering  for  any  purpose  except  that 
of  inspecting,  repairing,  or  renewing  the 
water  main  already  laid  across  said  land. 

The  findings,  which  are  not  attacked, 
show  the  following  facts:  The  city  of  Val- 
lejo has  for  some  years  owned  and  operated 
a  water  system  for  the  purpose  of  supply- 
ing the  city  and  its  inhabitants  with  water. 


Case   Note.  —  Extent  of  indefinite  ease- 
ment as  affected  by  the  extent  to  which  it 

has    been    used: The    reported   cases 

are  not  entirely  harmonious  upon  the  ques- 
tion whether  an  easement  granted  in  gen- 
eral terms  may  be  extended  by  the  grantee 
beyond  the  limits  of  the  use  first  given  to 
it,  but  the  weight  of  authority  seems  to  be 
in  line  with  Winslow  v.  Vallejo,  holding 
that  such  an  indefinite  easement  may  not 
be  enlarged  after  its  limits  have  been  de- 
fined by  practical  construction.  Thus,  in 
Ft  Wayne,  C.  &  L.  R.  Co.  v.  Sherry,  126 
Ind.  334,  10  UTLJi.  48,  25  N.  E.  898,  it  was 
held  that  a  deed  granting  to  a  railroad 
company  a  right  of  way  for  its  railroad 
and  the  right  to  construct  said  road 
agreeably  to  and  in  accordance  with  the 
railroad  incorporation  laws  of  the  state, 
without  naming  the  width  of  the  tract 
granted,  would  give  the  grantee  a  strip  only 
as  wide  as  it  actually  took  and  used,  and 
not  as  wide  as  it  might  have  taken  under 
the  railroad  incorporation  laws.  And  in 
Louisville  &  N.  R.  Co.  v.  Smith,  141  Ala. 
335,  37  So.  490,  where  a  railroad  company, 
under  a  general  charter  power  to  acquire  a 
right  of  wav  not  to  exceed  150  feet,  laid 
its  track  over  land  by  the  mere  permission 
of  the  landowner  to  build  its  road  through 
his  premises,  the  court  held  that  the  rights 
of  tne  railroad  did  not  extend  beyond  the 
embankments  of  the  roadbed.  So,  also,  in 
6L.ILA.(N.B.) 


Stephens  v.  New  York,  O.  ft  W.  R.  Co.  175 
N.  Y.  72,  67  N.  E.  119,  where  the  plaintiff 
gave  to  the  defendant  railroad  company  a 
written  instrument  granting  it  a  right  of 
way  along  the  street  in  front  of  his  prop- 
erty on  condition  that  the  company  make 
no  unnecessary  obstruction  to  the  street, 
the  court  held  that,  if  the  instrument  were 
construed  as  an  agreement  for  an  easement 
in  land,  its  operation  would  be  limited  to 
a  right  of  way  on  the  land  actually  occu- 
pied. And  in  Goddard  v.  Philadelphia  &  B. 
C.  R.  Co.  2  Del  Co.  Rep.  337,  it  was  held 
that,  in  the  absence  of  a  deed,  or  of  any 
records  of  the  extent  of  land  taken  by  a 
railroad  company  for  its  right  of  way,  it 
would  be  presumed  that  it  took  only  what 
was  actually  used.  In  Philadelphia  &  R.  R. 
Co.  V.  Berks  County  R.  Co.  2  Woodw.  Dec 
361,  it  was  held  that,  where  a  right  of  way 
is  granted  in  general  terms  through  a  street, 
it  is  limited,  not  by  what  is  claimed,  but 
by  what  has  been  actually  occupied  by  the 
company's  tracks. 

But  other  cases  hold  that  a  railroad  com- 
pany will  be  presumed  to  take  the  full 
width  allowed  by  its  charter  regardless  of 
what  is  actually  occupied,  where  a  right  of 
way  has  been  granted  in  general  terms 
without  specifying  the  width.  Thus,  in  In- 
dianapolis, P.  &  C.  R.  Co.  V.  Rayl,  69  Ind. 
424,  in  a  suit  to  restrain  a.  railroad  company 
from  using  a  side  track  laid  upon  a  portion  of 
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The  water  is  impounded  iu  a  reservoir  situ- 
ated in  Solano  county,  and  is  thence  con- 
veyed through  a  10-inch  iron  main  pipe  line 
to  the  city  of  Vallejo,  a  distance  of  about 
14  miles.  The  pipe  Line  was  laid  about  nine 
years  before  the  commencement  of  this  ac- 
tion, and  in  its  course  passes  through  the 
lands  of  various  property  owners,  including 
the  plaintiff.  By  taoson  of  the  growth  of 
the  city,  the  10-inch  main  has  become  inad- 
equate for  the  needs  of  the  inhabitants,  and 
the  city  has  undertaken  to  lay  an  addition- 
al pipe,  14  inches  in  diameter,  which  it  is 
atKHit  to  run  across  the  plaintiff's  lands 
within  3  feet  of  the  10-inch  pipe  line. 
While  an  express  finding  as  to  damage  is 
not,  in  our  view,  important,  it  may  be  prop- 
er to  say  that  the  trial  court  finds  that  the 


laying  of  the  new  main  will  damage  plain- 
tiflTs  orchard  and  a  crop  growing  on  the 
land.  The  10-inch  main  was  laid  under  a 
grant  of  a  right  of  way,  dated  June  16, 
1893,  from  the  then  owners  of  the  land  to 
the  defendant,  and  inasmuch  as  no  compen- 
sation for  any  further  or  other  right  m» 
paid  by  the  dty,  the  question  is  whether 
the  conveyance  or  grant  of  1893,  taken  in 
connection  with  the  facts  above  stated, 
gave  to  the  defendant  the  right  to  run  » 
14-inch  main  through  the  lands  of  the  plain- 
tiff, over  a  route  outside  of  and  in  addition 
to  that  occupied  by  the  10-inch  line.  The 
instrument  in  question,  after  reciting  a  con- 
sideration of  fl  and  the  furnishing  of  wm- 
ter  by  the  city  to  the  owners  of  the  land,  to 
the  extent  of  not  more  than  1,000  gallmia 


a  strip  of  land  appropriated  by  the  company 
under  a  grant  in  general  terms  of  a  right 
of  way,  it  appeared  that  the  full  strip  had 
been  cleared  of  timber,  but  not  actually 
used  by  the  railroad,  having  been  lued  gen- 
erally by  the  public  for  eighteen  or  nine- 
teen years  as  a  highway.  The  court-  held 
that  the  general  relinquishment  of  a  right 
of  way  to  a  railroad  company  without  spec- 
ifying any  width  conferred  upon  the  com- 
pany the  right  to  take  and  appropriate  a 
strip  of  land  not  exceeding  the  width  al- 
lowed by  the  charter,  and  the  injunction 
was  refused. 

In  Prather  v.  Western  U.  Teleg.  Co.  89 
Ind.  601,  a  railroad  company  which  was 
permitted  by  its  charter  to  acquire  a  right 
of  way  not  to  exceed  60  feet  in  width  ap- 
propriated a  way  over  the  plaintiff's  land 
without  legal  proceedings.  Upon  a  ques- 
tion subsequently  arising  as  to  the  width 
of  its  right  of  way,  it  was  held  that,  as 
no  limitation  affirmatively  appeared,  and 
the  width  of  .the  appropriation  was  shown 
only  by  its  entry  and  construction  of  its 
road,  it  was  entitled  to  the  full  width  al- 
lowed by  its  charter.  And  this  case  is  cited 
and  followed  by  Campbell  v.  Indianapolis 
4  V.  R.  Co.  110  Ind.  490,  11  N.  E.  482.  In 
Day  V.  Atlantic  &  G.  W.  R.  Co.  41  Ohio  St. 
392,  it  was  held  that  a  grant  of  a  right  of 
way  to  a  railroad  Without  stating  the  ex- 
act limits  included,  beyond  the  land  ac- 
tually within  the  tracks,  such  further  lands 
as  were  reasonably  necessary  for  the  partic- 
ular use  and  maintenance  of  the  road,  to  be 
taken  by  the  company  as  they  were  needed, 
not  exceeding  the  width  allowed  by  char- 
ter. 

In  Nashville,  C.  &  St.  L.  R.  Co.  v.  Mc- 
Reynolds  (Tenn.  Ch.  App.)  48  S.  W,  258, 
where  the  charter  provided  that  a  railroad 
company  might  acquire  a  right  of  way  not 
to  exceed  200  feet  in  width,  and  |t  acquired 
by  donation  a  right  of  way  limited  to  hs 
actual  needs,  it  was  held  that  the  donors 
and  their  successors  did  not  acquire,  by  cul- 
tivating the  land  up  to  its  tracks  and  em- 
bankments for  thirty  years,  the  right  to 
exclude  the  company  from  extending  its  use 
CL.K.A.(N.S.) 


and  occupation  to  the  extent  of  the  limita 
of  its  charter  right  of  way,  if  such  exten- 
sion wa«  necessary  or  proper  in  the  opera- 
tion of  the  road.  But  in  Jones  v.  Nash- 
ville, C.  &  St.  L.  R.  Co.  141  Ala.  388,  37  So. 
677,  where  the  railroad  company  was  enti- 
tled, by  its  charter  at  the  time  it  was  built, 
to  occupy  a  strip  of  land  100  feet  on  either 
side  of  the  center  of  the  track,  which  land 
would  be  deemed  granted  by  the  owners  if 
no  action  for  assessment  of  the  value  of 
land  taken  was  brought  within  five  years; 
and  the  company  laid  its  tracks  through 
certain  premises  without  taking  the  legal 
proceedings  to  acquire  the  right,  but  occu- 
pied no  more  space  than  the  roadbed  for 
forty  or  fifty  years, — It  was  held  that  the 
railroad  company  had  acquired  a  right  to 
the  use  of  the  roadbed,  but  had  acquired  no 
rights  outside  of  the  land  which  had  been 
actually  used. 

The  courts  hold  very  generally  that  the 
extent  of  easements  acquired  by  prescrip- 
tion is  defined  by  the  extent  of  the  use  dur- 
ing the  period  of  prescription.  This  rule 
has  been  applied  in  Brinker  v.  Union  Pa- 
cific D.  &  O.  R.  Co.  11  Colo.  App.  166,  55 
Pac.  207,  and  Floyd  v.  Louisville  &  N.  R. 
Co.  25  Ky.  L.  Rep.  2147,  80  S.  W.  204,  where 
a  railroad  company  having  a  right  of  way 
by  prescription  endeavored  to  extend  the 
limits  of  that  right  of  way;  in  Coming  ▼. 
Qould,  16  Wend.  531,  where  there  was  an 
attempt  to  extend  the  limits  of  a  private 
right  of  way;  in  Brooks  v.  Curtis,  4  Lans. 
283,  Barry  v.  Edlavitch,  84  Md.  95, 33  L.RJ^ 
294,  36  Atl.  170,  and  McLaughlin  v.  Cecconi, 
141  Mass.  262,  6  K.  E.  261,  where  there  had 
been  an  attempt  to  build  an  addition  to  a 
party  wall,  the  use  of  which  had  been  ac- 
quired by  prescription;  in  Wright  v.  Moore, 
38  Ala.  693,  82  Am.  Dec.  731,  and  Postleth- 
waite  V.  Payne,  8  Ind.  104,  where  a  dam 
had  been  elevated  beyond  the  height  main- 
tained during  the  period  of  prescription; 
in  Lewis  v.  New  York  &  H.  R.  Co.  162  N. 
Y.  202,  66  N.  E.  640,  and  Richardson  v. 
Pond,  15  Gray,  387,  where  there  had  been 
an  increase  to  an  obstruction  to  Ught  or 
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per  month,  grants  and  conveys  to  the  city  a 
right  of  way  over  the  land  described  as  fol- 
lows: "Being  the  right  of  way  on,  in, 
through,  an^  over  the  land  of  the  parties 
of  the  first  part  hereinafter  described  for 
any  water  pipes  or  mains  which  may  be 
laid  by  the  city  of  Vallejo,  the  party  of  the 
second  part,  and  the  right  to  maintain  such 
water  pipes  and  mains,  provided  that  all 
water  pipes  and  mains  shall  be  laid  so  that 
not  less  than  l^  feet  of  ground  shall  cover 
such  water  pipes  and  mains,  and  that  in 
no  case  shall  the  said  water  pipes  or  mains 
interfere  with  the  proper  cultivation  of  the 
lands  of  the  parties  of  the  first  part,  and 
also  the  use  of  so  much  land  as  is  necessary 
in  the  laying  down  and  maintaining  of  said 
water  pipes  and  mains,  and  also  the  right 


to  enter  into  and  upon  said  lands  for  the 
purpose  of  laying  down  and  maintaining  said 
water  pipes  or  mains,  and  also  at  All  times 
in  the  future  for  the  purpose  of  repairing 
and  inspecting  and  maintaining  said  water 
pipes  or  mains,  and  causing  no  more  damage 
in  such  entry  or  entries  than  cannot  be 
avoided.  Should  said  party  of  the  second 
part  cause  any  damage  by  such  entry  or  en- 
tries it  is  hereby  agreed  that  reasonable 
compensation  shall  be  paid  by  said  city  of 
Vallejo  to  the  parties  of  the  first  part.  Said 
water  pipes  and  mains  to  be  laid  and  main- 
tained  on  present  surveyed  line  as  near  as 
may  be." 

Section  806  of  the  Civil  Code  provides 
that  "the  extent  of  a  servitude  is  deter- 
mined  by  the  terms  of  the  grant  or  the  na- 


air,  which  obstruction  had  been  maintained 
for  the  period  of  prescription. 

There  are  numerous  other  cases  illustrat- 
ing the  general  rule  that  an  easement  ac- 
quired by  prescription  is  restricted  to  the 
extent  of  the  user.  Thus,  in  Prentice  v. 
Geiger,  74  N.  Y.  341,  the  court  held  that  it 
was  proper  to  charge  the  jury  that,  to  con- 
stitute a  right  in  the  defendant,  by  pre- 
scription, to  throw  sawdust  into  a  stream, 
there  must  have  been  a  continuous  exercise 
of  the  right  for  the  period  of  twenty  years 
without  any  substantial  change  within  that 
time. 

In  Hart  v.  Chalker,  B  Conn.  311,  it  was 
beld  that  a  right,  established  by  usage,  to 
occupy  a  beach  for  the  purpose  of  drawing 
nets  by  hand,  did  not  give  the  right  to  erect 
a  reel  and  capstan  for  that  purpose.  And 
in  Atwater  v.  Bodfish,  11  Gray,  160,  it  was 
held  that  a  right  of  way  established  by  pre- 
scription for  the  purpose  of  taking  wood 
from  a  lot  cannot  be  extended  to  the  larger 
use  as  a  way  for  all  purposes  when  the 
land  has  become  occupied  for  dwellings  and 
purposes  of  cultivation.  And  in  Simpson 
V.  Coe,  4  N.  H.  301,  it  was  held  that  a  pre- 
scriptive right  to  take  herbage  did  not  give 
the  further  right,  not  acquired  by  prescrip- 
tion, to  cut  grass  and  pick  fruit. 

In  Ohio  &  M.  R.  Co.  V.  Elliott,  34  111. 
App.  680,  it  was  held  tuat  a  prescriptive 
riffht  to  maintain  an  embankment  at  a  cer- 
tain height  gave  no  right  to  increase  the 
lieight,  unless  the  full  period  for  prescrip- 
tion had  run  from  the  time  when  such  in- 
ereased  height  had  been  made. 

In  Dudgeon  v.  Bronson,  169  Ind.  5S2,  95 
Am.  St.  Rep.  316,  64  N.  E.  910,  65  N.  E.  752, 
it  was  held  that  a  way  of  necessity  which  had 
been  used  for  upwards  of  twenty-five  years 
«ou]d  not  be  widened  without  the  consent 
4kf  th«  owner  of  the  servient  estate,  or 
proper  legal  proceedings,  because  the  way 
•s  used  during  the  prescriptive  period  was 
'wet  and  soft  for  a  large  portion  of  the 
jeai  so  as  to  be  inconvenient  and  difficult 
for  use. 

In  Touree  ▼.  Vicksburg,  S.  4  P.  R.  Co.  110 
Xa.  791,  34  So.  779,  it  was  held  that,  where 
SL3^(N.S.) 


a  railroad  company  made  a  cut  through  a 
hill  to  pass  and  thereafter  run  its  tracks 
through  the  out,  and  took  possession 
thereof,  and  maintained  it  for  the  prescrip- 
tive period,  this  possession  would  be  re- 
stricted to  the  space  occupied  by  the  orig- 
inal excavation,  and  would  not  widen  with 
the  excavations  by  the  gradual  washing  in 
of  the  sides  in  the  course  of  time. 

In  Omaha  &  R.  Valley  R.  Co.  v.  Riokarda,, 
38  Neb.  847,  87  N.  W.  789,  it  was  held  that ' 
a  railroad  taking  possession  of  land  with- 
out color  of  title  acquired  by  prescription 
an  easement  on  so  much  land  only  as  it 
actually  occupied.  And  this  case  distin- 
guished Hargis  v.  Kansas  City,  C  &  S.  R 
Co.  100  Mo.  210,  13  S.  W.  680,  where  a  land- 
owner verbally  agreed  to  donate  and  convey 
to  the  railroad  company  the  usual  right  of 
way  across  his  land,  and,  in  pursuance  there- 
of, the  company  entered  upon  the  land  and 
staked  off  a  right  of  way  of  the  customary 
width  of  100  feet,  but  exercised  actual  and 
exclusive  possession  of  only '26  feet  thereof. 
The  court  held  that  such  possession  for  the 
necessary  length  of  time  gave  the  company 
a  title,  under  the  statute  of  limitations,  to 
the  entire  100  feet. 

In  Shaughnessey  v.  Leary,  162  Mass.  108, 
38  N.  E.  107,  it  was  held  that  a  prescriptive 
right  to  use  a  drain  for  the  discharge  of 
sink  water  did  not  give  a  right  to  use  it 
for  the  discharge  of  water-closets,  which 
latter  use  had  not  continued  for  the  full 
prescriptive  term.  And  in  Owensboio  ▼. 
Brocking,  27  Ky.  L.  Rep.  1086,  87  S.  W. 
1086,  where  a  city  had  acquired  by  prescrip- 
tion the  right  to  use  a  small  ditch  for  a 
drain,  it  was  held  that,  although  it  had  a 
right  to  clean  out  the  ditch  and  maintain 
it  in  its  previous  condition,  it  had  no  right 
to  double  its  width  and  depth,  and  thus 
take  away  the  property  of  the  adjoining 
landowner.  And  in  Arbuckle  v.  Ward,  29 
Vt.  43i  it  was  held  that  the  extent  of  the 
right  to  draw  water  from  a  fountain  or 
spring  upon  the  land  of  another,  and  to 
maintain  an  aqueduct  through  the  other's 
land  for  the  carrying  of  water,  would  be 
fixed  by  the  extent  of  the^e  which  had 
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ture  of  the  enjoyment  by  which  it  was  ac 
quired."  In  the  present  case  the  easement 
or  servitude  was  acquired  by  grant,  and  we 
must  therefore  determine  its  extent  by  look- 
ing to  the  terms  of  the  grant.  But  the  con- 
veyance is  general  in  its  terms,  and  affords 
no  basis  for  determining  the  number  of 
pipes,  their  size,  or  their  exact  location. 
What  is  granted  is  the  right  of  way  for 
"any  water  pipes  or  mains  which  may  be 
laid  by  the  city,"  such  pipes  to  be  covered 
by  not  less  than  \%  feet  of  ground,  and  to 
be  "laid  and  maintained  on  present  sur- 
veyed line  as  near  as  may  be."  The  rule 
is  well  settled  that  where  a  grant  of  an 
easement  is  general  as  to  the  extent  of 
the  burden  to  be  imposed  on  the  servient 
tenement,  an  exercise  of  the  right,  with  the 
acquiescence  and  consent  of  both  parties, 
in  a  particular  course  or  manner,  fixes  the 
right  and  limits  it  to  the  particular  course 
or  manner  in  which  it  has  been  enjoyed. 
In  Onthank  v.  Lake  Shore  &  M.  S.  R.  Co. 
71  N.  Y.  194,  27  Am.  Rep.  36,  the  plaintiff, 
in  1863,  had  granted  to  the  predecessor  of 
the  defendant  the  right  to  enter  upon  hin 
lands  "for  the  purpose  of  laying  down  and 
keeping  in  repair  an  iron  pipe"  to  carry 
water  from  a  certain  reservoir  across  said 


lands.  The  grantee  laid  a  2-lbch  pipe  across 
plaintifTs  land.  In  1871,  the  defendant  en- 
larged its  reservoir  and  put  down  a  4-inch 
in  place  of  the  2-inch  pipe.  It  was  held 
that  the  easement  of  the  defendant  became 
fixed  as  to  extent  and  location  by  the  lay- 
ing of  the  original  pipe,  with  the  consent  of 
both  parties;  and  that  it  could  not  there- 
after be  exercised  in  any  other  place,  nor 
could  the  size  of  the  pipe  be  increased. 
The  court  said,  per  Earl,  J:  "After  the 
grantee  had  once  laid  its  pipe  and  thus  se- 
lected the  place  where  it  would  exercise  its 
easement  thus  granted  in  general  terms, 
what  was  before  indefinite  and  general  be- 
came fixed  and  certain,  and  the  easement 
could  not  be  exercised  in  any  other  place. 
.  .  .  But  why  is  not  the  right  also  fixed 
for  the  same  reasons  as  to  the  size  of  the 
pipe  and  the  quantity  of  water  to  be  di- 
verted? I  can  perceive  no  reason  for  oon- 
fining  the  operation  of  this  rule  to  the  mere 
place  where  the  right  is  to  be  exercised. 
There  is  the  same  reason  for  applying  it  to 
the  entire  right  granted."  In  Jennison  v. 
Walker,  11  Gray,  423,  the  court  said: 
"Where  an  easement  in  land  is  granted  in 
general  terms,  without  giving  definite  loca- 
tion and  description  to  it,  so  that  the  part 


been  maintained  during  the  period  of  pre- 
scription. 

In  Bethel  v.  Pruett,  216  111.  1«2,  74  K.  E. 
Ill,  it  was  held  that  s  prescriptive  right  of 
way  cannot  be  acquired  to  pass  over  a  tract 
of  land  generally,  but  such  rig&t  must  be 
confined  to  a  specific  way,  or  a  definite, 
certain,  and  precise  line,  which  has  been  used 
as  such  right  of  way.  To  the  same  effect 
are  Madison  Twp.  v.  Gallagher,  169  111.  105, 
42  N.  E.  316,  and  O'Connell  v.  Chicago  Ter- 
minal Transfer  R.  Co.  184  111.  308,  56  N.  E. 
355.  A  somewhat  different  phase  of  the 
general  question  appears  in  Baldwin  v.  Bos- 
ton &  M.  R.  Co.  181  Mass.  166,  63  N.  E. 
428,  where  a  right  to  use  a  footpath  had 
been  acquired  by  prescription  by  the  mem- 
bers of  one  family  residing  on  the  dominant 
estate,  and  thereafter  other  houses  were 
erected  upon  that  estate,  and  the  question 
arose  whether  the  right  of  way  would  ex- 
tend to  the  tenants  of  the  new  houses.  In 
an  action  to  restrain  interference  with  such 
use,  the  court  held  that  the  change  in  use 
was  one  of  degree,  and  not  of  kind;  and  the 
injunction  was  granted. 

The  following  cases,  although  not  strictly 
in  point,  may  be  of  interest  in  this  connec- 
tion: Lynn  v.  Thomson,  17  S.  C  129,  hold- 
ing that  the  defendant  gained  an  easement 
by  an  adverse  use  of  a  dam  for  twenty 
years,  and  such  easement  would  not  be  dis- 
turbed although  through  other  causes  new 
and  recent  injuries  should  ensue;  McMillan 
V.  Lauer,  24  N.  Y.  Supp.  951,  holding  that 
the  fact  that  a  city  had  maintained  a  bridge 
over  a  mill  race  for  a  period  of  thirty  years 
would  not  give  to  th«  city  a  prescriptive 
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easement  in  the  race  which  would  permit  it 
to  build  a  pier  in  the  race  for  the  purpose 
of  supporting  a  new  bridge;  Holt  v.  Sar- 
gent, 15  Gray,  97,  holding  that  a  proprie- 
tor's way  over  the  land  of  the  plaintiff, 
originally  used  and  enjoyed  for  general  pur- 
poses by  the  adjoining  owners  of  the  land, 
would  not  be  restricted  to  one  particular 
use  because  the  owners  of  the  easement 
had  had  occatsion  for  a  long  time  to  use  it 
only  for  that  particular  purpose;  Eoenigs 
V.  Jung,  73  Wis.  178,  40  N.  W.  801,  holding 
that  a  prescriptive  right  to  use  a  vault  or 
cellar  under  the  land  of  another  gave  no 
right  to  use  the  surface  of  such  vault; 
Keats  V.  Hugo,  115  Mass.  204,  15  Am.  Rep. 
80,  holding  that  a  prescriptive  rigbt  to  main- 
tain eaves  projecting  over  land  owned  by 
another  gave  no  right  to  prevent  building 
upon  that  land  if  it  could  be  done  without 
interfering  with  the  eaves. 

It  is  a  rule  followed  generally  by  the 
courts  that,  where  a  right  of  way  over  the 
property  of  another  is  granted,  but  the  lo- 
cation is  not  definitely  described,  the  prac- 
tical use  of  a  particular  way,  acquiesced 
in  by  the  grantor,  fixes  the  location.  This 
rule  is  illustrated  by  the  rulings  in  Ban- 
non  V.  Angier,  2  Allen,  128;  New  York  Car- 
bonic Acid  Gas  Co.  v.  Geyser  Natural  Car- 
bonic Acid  Gas  Co.  66  App.  Div.  128,  67  N.  Y. 
Supp.  439;  Wynkoop  v.  Btirger,  12  Johns. 
222;  Gaston  v.  Gainesville  &  D.  Electric  R. 
Co.  120  Ga.  516,  48  S.  E.  188;  Roberts  v. 
Stephens,  40  111.  App.  138;  Garraty  v.  Duffy, 
7  R.  I.  476;  Warner  y.  Columbus  ft  L.E.R. 
Co.  39  Ohio  St.  7a 
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of  the  land  over  which  the  right  is  to  be 
exercised  cannot  be  definitely  ascertained, 
the  grantee  does  not  thereby  acquire  a 
right  to  use  the  servient  estate  without 
limitation  as  'to  the  place  or  mode  in  which 
the  easement  is  to  be  enjoyed.  When  the 
right  granted  has  been  once  exercised  in  a 
fixed  and  defined  course,  with  the  full  ac- 
quiescence and  consent  of  both  parties,  it 
cannot  be  changed  at  the  pleasure  of  the 
grantee."  This  case  involved  the  location 
and  course  of  ap  aqueduct.  The  same  prin- 
ciple has  been  applied  to  the  construction  of 
a  dam  (Evangelical  Lutheran  Orphan  Home 
V.  Buffalo  Hydraulic  Asso.  64  N.  Y.  661); 
and  to  the  location  of  a  right  of  way  (Wyn- 
koop  V.  burger,  12  Johns.  222;  Bannon  v. 
Angicr,  2  Allen,  128;  O'Brien  v.  Goodrich, 
177  Mass.  32,  58  N.  E.  161;  Garraty  ▼. 
Duffy,  7  R.  I.  476). 

It  is,  of  course,  true  that,  for  the  pur- 
pose of  ascertaining  the  extent  and  limits 
of  the  right  granted,  the  entire  instrument 
is  to  be  considered,  in  view  of  the  circum- 
stances surrounding  its  execution  and  the 
situation  of  the  parties.  Herman  v.  Roberts, 
119  N.  Y.  37,  7  L.R.A.  226,  16  Am.  St.  Rep. 
800,  23  N.  E.  442.  And  if  the  language  of 
the  grant  in  question,  viewed  in  the  light 
of  all  the  conditions  existing  when  it  was 
executed,  clearly  gave  to  the  defendant  a 
right  in  excess  of  the  one  actually  used, 
such  right  would  still  exist,  notwithstanding 
the  exercise  for  a  time  of  a  leeser  privil^e. 
Quigley  v.  Baker,  169  Mass.  303,  47  N.  B. 
1007.  But  we  see  nothing  in  the  language 
of  this  grant,  or  in  the  conditioai  existing 
when  it  was  executed,  to  indicate  that  it 
was  intended  to  give  the  defendant  the 
right  to  increase  from  time  to  time  the 
number  of  pipes  laid.  The  appellant's  plea 
for  S'uch  construction  is  baaed  largely  on  the 
fact  that  the  conveyance  throughout  uses 
the  words  "pipes"  and  "mains"  in  the  plural 
number,  and  that,  therefore,  the  parties 
could  not  have  intended  to  limit  the  city  to 
a  single  pipe.  But,  while  the  city  might, 
at  the  outset,  have  laid  more  than  one  pipe, 
the  most  that  can  be  said  regarding  this 
langtiage  is  that  the  grant  is  indefinite  as 
to  the  number  of  pipes.  The  city,  having 
elected  to  lay  one,  is  bound  by  this  elec- 
tion. It  might  with  equal  force  be  urged 
that,  inasmuch  as  there  was  no  limitation 
on  the  size  of  the  pipe  to  be  laid,  the  de- 
fendant might  at  any  time  replace  the  10- 
inch  pipe  with  one  of  twice  or  three  times 
the  diameter.  Such  view  is  entirely  inad- 
missible under  the  authorities  cited  above. 
It  is  true,  as  uiged  by  appellant,  that  the 
parties  to  the  grant  knew  that  the  right  of 
way  granted  was  for  the  purposes  of  a 
maniripsl  water  supply ;  and  they  may  have 
contemplated  that  with  the  growth  of  the 
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city  additional  means  of  conducting  water  to 
it  might  be  necessary.  It  by  no  means  fol- 
lows, however,  that  the  grantors,  in  convey- 
ing a  right  of  way  for  water  pipes  over 
their  land,  intended  to  burden  that  land 
with  an  easement  the  extent  of  which  could 
never  be  definitely  ascertainable,  and  which 
might  be  enlarged  again  and  again,  as  often 
as  the  growth  of  the  city  of  Vallejo  might 
make  it  necessary  to  extend  the  operations 
of  the  water  plant. 

We  think,  therefore,  that  the  oonstruction 
given  to  the  conveyance  by  the  lower  court 
was  cmrect,  and  that  the  laying  of  the  10- 
inch  pipe,  with  the  acquiescence  of  both  par- 
ties, measured  and  limited  the  location  and 
the  extent  of  the  easement.  "It  is  elemen- 
tary {hat  the  location  of  an  easement  of 
this  character  cannot  be  changed  by  either 
party  without  the  other's  consent,  after  it 
has  once  been  finally  established,  whether 
by  the  express  terms  of  a  grant,  or  by  acts 
of  the  parties  tantamount  in  their  effect." 
Vestal  V.  Young,  147  Gal.  715,  82  Pac.  381; 
Allen  V.  San  3oa6  Land  &  Water  Co.  92 
Cal.  138,  16  L.R.A.  93,  28  Pac  215.  If  the 
defendant  had  no  right  to  lay  the  new  pipe, 
injunction  was  the  proper  remedy.  "It  ia 
the  settled  law  of  this  state  that,  irre- 
spective of  other  damage,  an  injunction  will 
be  granted  to  prohibit  the  continuance  of 
action  that  obstructs  one  in  the  free  use  and 
enjoyment  of  his  land,  where  such  action, 
if  continued,  will  ripen  into  an  easement." 
Vestal  V.  Young,  gupra,  and  cases  cited. 

The  Judgment  is  affirmed. 

We  eoncur:  Angellotti,  J.;  Shaw,  J. 


WISCONSIN  SVPKBMS  COURT. 
CHARLES  O.  WADE,  Appt., 

V. 

MARIA  HERNDL,  Respt. 

(—Wis.  — ,  107  N.  W.  4.)  . 

Landlord — liability  to  tenant. 

1.  The  lessor  of  a  room  in  a  building 
is  liable  to  the  lessee  for  injury  to  his  prop- 
erty  from   vibration   caused  by  the  usual 


Case  Note.  —  Eviction  by  admitting  in- 
consistent business  into  building:  ——The 
ancient  rule  of  the  common  law  that  entry 
and  expulsion,  or  some  real  disturbance  of 
the  possession,  was  required  to  establish 
eviction  of  a  tenant  by  his  landlord,  has 
been  so  far  modified  in  favor  of  the  tenant 
that  actual  ouster  or  physical  dispossession 
is  no  longer  necessary  to  constitute  a  breach 
of  the  covenant  for  quiet  enjoyment;  so 
that  now  it  may  be  said  to  be  the  estab- 
lished rule,  as  laid  down  in  the  opinion 
above,  that  any  disturbance  oLthe  tenant's 
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and  ttecessary  method  of  conducting  an  au- 
tomobile   business    for    wliich    he    subse- 
quently leases  other  portions  of  the  build- 
>9g- 
Same — ^rights  of  tenant. 

2.  Acts  of  a  lessee  may  be  found  to  be 
within  his  rights  under  the  lease  where 
they  are  a  usual  and  necessary  incident  of 
the  business  for  which  the  building  is  let, 
and  the  owner,  after  complaint  by  other 
tenants,  asserts  that  they  do  not  interfere 
with  such  tenants,  and  takes  no  steps  to 
prohibit  them. 

Damages — ^peculiar  value. 

3.  Upon  the  question  of  damages  for 
the  destruction  of  an  artist's  picture,  evi- 
dence is  not  admissible  as  to  its  value  to 
him  individually  as  a  design,  apart  from  ita 
market  value.  . 
Landlord— eviction — damages. 

4.  The  expense  of  removing  from  a 
building  because  of  a  wrongful  constructive 
eviction  on  the  part  of  the  landlord  cannot 
be  denied  to  the  tenant  on  the  theory  that 
a  like  expense  would  have  been  necessary 
had  the  removal  occurred  at  the  expiration 
of  the  term. 

Same — loss  of  time. 

6.  A  landlord  who  wrongfully  evicts  a 


tenant  during  the  terin  is  liable  for  neces- 
sary loss  of  time  on  account  of  the  removal. 
Same — provision  of  lease. 

6.  A  provision  in  a  lease  exempting  tha 
landlord  from  liability  for  injury  caused  by 
acts  or  negligence  of  cotenants  does  not 
apply  to  acts  authorized  or  committed  un- 
der authority  of  the  lessor. 

(March  20,  1906.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Ifilwaukee  Coun- 
ty allowing  a  counterclaim  in  an  action 
brought  to  recover  rent  alleged  to  be  due  and 
unpaid.    Affirmed. 

Statement  by  Siebeeker,  J.: 

By  a  lease  executed  and  delivered  on  Octo- 
ber 14,  1901,  plaintiff  leased  defendant,  from 
that  time  until  May  1,  1903,  "in  the  city  of 
Milwaukee,  .  .  .  one  large  front  room, 
...  to  be  occupied  for  an  art  studio  and 
for  no  other  purpose  whatever,"  at  a  rental 
of  $18  per  month.  Defendant  paid  the  rent 
up  to  and  including  the  monUi  of  Decem- 
ber, 1902.     Plaintiff  aeita  up  two  causes  of 


possession  by  the  landlord  or  by  someone 
under  his  authority,  whereby  the  premises 
are  rendered  unfit  for  occupancy  for  the 
purposes  for  which  they  were  demised, 
amounts  to  an  eviction,  if  the  tenant  aban- 
dons the  same  within  a  reasonable  time, 
and,  of  course,  releases  him  from  the  pay- 
ment of  rent  thereafter.  While  the  modem 
authorities  may  be  said  to  be  in  accord 
with  Wade  v.  Hebndi.  as  to  this  proposi- 
tion, they  seem,  sometimes,  to  differ  widely 
in  its  practical  application.  The  cases  are 
few  upon  the  question  of  what  will  amount 
to  an  eviction  of  the  tenant  by  a  subse- 
quent leasing  of  other  portions  of  the  same 
premises,  which  is  alleged  to  be  a  breach 
of  the  covenant  for  quiet  enjoyment;  and 
no  hard  and  fast  rule  can  be  derived  from 
them,  by  the  application  of  which  to  any 
given  circumstances  it  can  be  said  with  cer- 
tainty that  the  evidence  established,  or 
failed  to  establish,  an  eviction. 

It  hai  been  held  that  a  finding  of  a  jury 
that  there  'was  an  eviction  of  the  tenant 
was  justified,  where  it  appeared  that,  after 
he  had  leased  for  hotel  purposes  all  of  a 
certain  building  except  three  storerooms  on 
the  first  floor,  his  landlord  rented  two  of 
the  stores,  in  one  of  which  was  thereafter 
kept  a  low,  noisy,  and  disorderly  saloon, 
and  In  the  other,  a  tin  shop,  which  also  oc- 
casioned much  noise  from  the  manufacture 
there  of  tin  and  sheet  iron;  since  such  uses 
of  the  stores  would  naturally  be  destructive 
to  the  business  of  keeping  a  hotel  in  the 
upper  rooms.  Halligan  v.  Wade,  21  lU.  470, 
74  Am.  Dec.  108. 

And  it  was  held  to  constitute  an  eviction, 
and  to  entitle  the  first  tenant  to  abandon 
the  premises,  where  the  owner  ot  a  building 
leased  the  upper  portion  thereof,  and  re- 
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strieted  ita  use  to  that  of  a  florist's  estab- 
lishment and  dwelling,  and  afterwards 
rented  the  lower  portion  for  the  express 
purpose  of  a  public  laundry,  for  which  the 
building  was  not  fitted,  and  which  deprived 
the  first  tenant  of  the  beneficial  use  and 
quiet  enjoyment  of  the  portion  leaaed  to 
him.  Duff  V.  Hart,  40  N.  Y.  S.  R.  676,  16 
N.  Y.  Supp.  163. 

The  same  result  was  reached  in  Iiay  v. 
Bennett,  4  Colo.  App.  252,  35  Faa  748,  in 
which  it  was  held  that  a  tenant  of  rooms 
on  the  second  floor  of  a  building  had  been 
evicted,  where  it  was  shown  that  the  third 
story  was  occupied  by  lewd  and  disorderly 
female  tenants,  who  were  in  the  habit  of  re- 
ceiving male  visitors,  and  who  were  bois- 
terous and  disorderly  in  their  rooms,  jump- 
ing upon  the  floor,  screaming,  singing,  and 
using  profane  and  obscene  language,  until 
a  late  hour  in  the  night,  breaking  the  sleep 
of  the  tenant  and  his  family,  depriving 
them  of  the  beneficial  enjoyment  of  the 
premises,  and  giving  the  building  an  un- 
savory reputation.  It  also  appeared  that, 
after  frequent  complaints  by  the  tenant  to 
the  lessors  of  the  character  and  conduct  of 
these  women,  they  were  forced  to  move  and 
the  rooms  were  rented  to  men,  and  that, 
while  the  rooms  were  so  occupied,  the  ten- 
ant was  undisturbed;  but  shortly  after^ 
wards  the  men  vaoated  and  the  women  re- 
turned, and  the  unseemly  noise  and  dis- 
turbance recommenced  and  continued  untfl 
the  tenant,  unable  longer  to  endure  them, 
abandoned  the  premises  after  repeated  com- 
plaints to  his  landlord,  who  promised  to 
eject  the  women,  but  did  not  do  so. 

On  the  other  hand,  it  was  held  in  Gilhoo- 
ley  v.  Washington,  4  N.  Y.  217,  Affirming 
3  Sandf.  330,  which  was  an  action  for  rent 
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action,  the  first  being  for  tbe  unpaid  rent  for 
the  months  of  1903,  which  is  due  under  the 
lease,  and  for  a  second  cause  of  action  plain- 
tiff sets  up  a  contract  with  defendant  for  the 
heating  of  the  room  leased  from  October  1, 
1902,  to  May  1,  1903,  for  $35.  August  1, 
1902,  the  first  floor  of  the  building,  under 
defendant's  studio,  was  occupied  by  an  auto- 
mobile company  under  a  lease  from  plaintiff. 
Defendant  allies  that  she  refuses  to  pay 
the  rent  as  provided  by  the  lease  on  account 
of  the  shaking  and  vibration  of  the  building 
and  her  room,  caused  by  the  operation  of 
automobiles  in  the  building  and  under  her 
apartment.  She  claims  that  she  was  there- 
by preTented  from  conducting  her  vocation 
and  businesc  as  an  artist,  and,  through  the 
fault  of  the  plaintiff  in  leasing  to  and  per- 
mitting the  automobile  company  to  use  part 
of  the  building  as  an  automobile  livery,  she 
was  compelled  to  leave  the  premises  before 
her  lease  expired.  The  heating  plant  by 
which  plaintiff  proposed  to  supply  defend- 
ant with  heat,  and  which  forms  the  basis  for 
the  second  groimd  of  action,  was  not  com- 


pleted until  November  I,  1002.  Defendant 
claimed  that  it  was  insufficient  and  she  con- 
tinued to  heat  her  room  by  a  stove.  No  er- 
ror is  claimed  as  to  this  claim  on  this  appeal. 
Defendant  alleges  that  as  a  result  of  her 
eviction  through  plaintiff's  fault  in  render- 
ing the  room  unsuitable  for  the  purposes  for 
which  it  was  leased  to  her,  she  has  sustained 
damages  for  which  she  counterclaims  in  this 
action.  She  alleges  that  the  shaking  of  the 
building,  caused  by  the  conduct  of  the  auto- 
mobile business  below  her,  broke  and  com- 
pletely destroyed  a  glass  Christ  head  which 
she  had  piMnted  and  which  was  valued  at 
$126.  She  claims  that  the  expense  of  mov- 
ing and  installing  herself  in  her  new  studio 
amounted  to  $26,  and  she  also  demands  com- 
pensation in  the  sum  of  $30  for  the  loss  of 
a  week's  time.  The  verdict  of  the  jury  dis- 
allowed all  the  claims  of  the  plaintiff  and 
found  for  the  defendant  for  the  full  amount 
oountercl aimed.  Jadgment  was  accordingly 
entered  in  defendant's  favor  for  $181  dam- 
ages and  for  $57.97  costs.  Thk  is  an  appeal 
from  such  judgment. 


upon  a  lease  under  seal  containing  the  usual 
covenant  for  quiet  enjoyment,  that,  to  es- 
tablish an  eviction  of  a  tenant  by  his  land- 
lord upon  the  ground  that  the  basement 
underneath  the  tenant's  apartments  had 
been  leased  to  one  who  used  the  same  as  a 
place  of  prostitution  and  iU  fame,  it  must 
be  shown  that  the  landlord  created  the  nui- 
sance by  leasing  the  basement  for  that 
purpose,  or  that  it  existed  by  his  conniv- 
ance and  consent. 

Nor  is  an  eviction  established  by  tlie  fact 
that,  after  the  tenant  had  gone  into  pos- 
session,, his  landlord  let  the  basement  un- 
der his  tenant's  store  to  others  to  be  used 
and  occupied  for  purposes  of  prostitution, 
unless  it  is  shown  that  the  letting  of  the 
part  complained  of  was  done  by  the  land 
ford  for  that  purpose,  or  that  he  knew  that 
it  was  to  be  so  used.  Townsend  v.  Gilsey, 
1  Sweeney,  165. 

To  the  same  effect  is  Congle  v.  Densmore, 
67  III.  App.  691,  where  it  was  held  that, 
before  a  tenant  can  impute  lewdness  of  co- 
tenants  to  his  landlord  as  an  excuse  for  not 
paying  rent,  the  former  must  show  enough 
to  charge  the  latter  with  knowledge  that 
the  cotenants  took  their  leases  with  lewd 
intentions.  It  was  also  held  in  this  case 
that  the  fact  that,  after  the  tenants  took 
possession  and  used  the  premises  for  lewd 
purposes,  the  landlord  neglected  to  use  any 
means  to  put  them  out,  was  no  defense  to 
an  action  for  rent,  against  another  tenant 
complaining  thereof. 

Upon  the  same  principle,  it  was  held  in 
Gray  v.  Gaff,  8  Mo.  App.  329,  not  to  be  an 
eviction  of  the  tenant  where  it  appeared 
that,  after  he  had  leased  the  back  part  of 
two  warehouses,  to  be  used  by  him  as  a  sta- 
6L.R^.(N.S.) 


ble  for  horses,  the  landlord  rented  one  of 
the  stores  in  front  lo  a  tenant  who  used 
the  same  for  a  restaurant,  the  smoke,  heat, 
and  fumes  from  which  were  injurious  to  the 
first  tenant's  horses.  The  court  said  that 
the  restaurant  seemed  to  be,  under  the  cir- 
cumstances, a  private  nuisance,  since  it  di- 
rectly injured  tne  neighboring  tenant  in  the 
proper  use  and  enjoyment  of  his  property; 
"but,  to  render  the  landlord  responsible  for 
a  nuisance  created  on  premises  demised  by 
him,  the  nuisance  must  be  one  that  neces- 
sarily arises  from  the  tenant's  ordinary  use 
of  the  premises  for  the  purposes  for  which 
they  were  let,  and  not  to  be  avoided  by  rea- 
sonable care  on  the  tenant's  part.  .  .  . 
If  it  is  produced  only  by  the  act  of  the  ten- 
ant the  landlord  is  not  responsible.  .  .  . 
The  mere  fact  that  the  landlord  rents  prem- 
ises to  a  tenant  who  carries  on  a  business 
there  incompatible  with  the  convenient  oc- 
cupation of  adjoining  premises,  also  rented 
by  the  same  landlord,  does  not  amount  to 
an  eviction,  and,  in  the  absence  of  a  pro- 
vision to  that  effect  in  the  lease,  does  not 
relieve  the  tenant,  who  suffers  from  the 
nuisance,  from  the  obligation  of  paying  rent 
under  his  lease."    . 

A  somewhat  analogous  question,  which, 
however,  is  not  covered  by  this  note,  arises 
when  the  landlord,  without  leasing  or  let- 
ting other  Dortions  of  the  premises,  does 
or  permits  therein  acts  which  are  claimed 
to  be  inconsistent  with  the  purpose  for 
which  the  tenant  leased  his  portion  of  the 
premises,  and  which  are  therefore  claimed 
to  amount  to  a  constructive  eviction.  See 
Rowbotham  v.  Pearce,  6  Houst.  Del.  135; 
DeWitt  V.  Pierson,  112  Mass.  8,  17  Am.  Rep. 
5$;  Dyett  v.  Pendleton,  8  Cow.  m. 
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Messrs.  Soemei  &  Aaions,  for  appellant: 

In  case  of  constructive  eviction  the  in- 
tention is  material. 

2  Wood,  Land.  &  T.  2d  ed.  1101,  and  note 
2;  1  Taylor,  Land.  4  T.  8th  ed.  §  381;  11 
Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  461,  466. 

An  act  done  by  one  tenant  without  the 
authority,  consent,  or  connivance  of  the 
landlord  cannot  be  treated  as  an  eviction 
by  other  tenants. 

Conrad  Seipp  Brewing  Co.  v.  Hart,  62 
IlL  App.  212;  Gilhooley  v.  Washington,  4 
N.  Y.  217  i  Cougle  v.  Densmore,  57  HI.  App. 
591;  Denniok  v.  Ekdahl,  102  111.  App.  199; 
Eisenhart  v.  Ordean,  3  Colo.  App.  162,  32 
Pac.  495 ;  Seaboard  Realty  Co.  v.  Fuller,  33 
Misc.  109,  67  N.  Y.  Supp.  148;  Rubens  T. 
Hill,  213  ni.  523,  72  N.  E.  1127;  DeWitt 
t.  Pierson,  112  Mass.  8,  17  Am.  Rep.  58. 

There  is  no  implied  covenant  that  prem- 
ises are  or  shall  remain  fit  for  use  for  the 
purpose  for  which  they  were  leased. 

1  Wood,  Land.  &  T.  {  379,  and  note  4; 
FraiJclin  v.  Brown,  118  N.  Y.  110,  6  L.R.A. 
770,  16  Am.  St.  Rep.  744,  28  N.  E.  126; 
1  Taylor,  Land.  &  T.  382,  and  note  2; 
Cleves  v.  Willoughby,  7  Hill,  83;  Franklin 
V.  Tracy,  117  Ky.  267,  63  L.R.A.  649,  77 
S.  W.  1113,  78  S.  W.  1112;  Shearm.  &  Redf. 
Neg.  5th  ed.  {  709,  and  note  3;  18  Am.  & 
Eng.  Enc.  Law,  2d  ed.  pp.  613,  614. 

If  the  landlord  leases  the  premises  for  a 
purpose  that  will  not  necessarily  result  in 
a  nuisance,  but  which  becomes  so  only  be- 
cause of  the  negligence  or  wrongful  acta 
of  the  tenant,  it  is  not  an  eviction. 

2  Wood,  Land.  &  T.  2d  ed.  pp.  1107- 
1111;  Gray  v.  Gaff,  8  Mo.  App.  329;  O'Neill 
V.  Manget,  44  Mo.  App.  279;  White  v. 
Montgomery,  58  Ga.  204;  Mortimer  v.  Brun- 
ner,  6  Bosw.  653;  Halligan  v.  Wade,  21  IlL 
470,  74  Am.  Deo.  108;  Kenny  v.  Barns,  67 
Mich.  336,  34  N.  W.  687;  Findc  v.  Rogers, 
30  Misc.  123,  61  N.  Y.  Supp.  866;  Louisville 
&  N.  Terminal  Co.  v.  Jacobs,  109  Tenn.  727, 
61  L.R.A.  188,  72  S.  W.  954;  2  Wood,  Nui- 
sances, 3d  ed.  i  827,  p.  1222;  1  Taylor, 
Land.  &  T.  8th  ed.  S  176,  p.  195;  Rich  T. 
Basterfield,  4  C.  B.  783. 

The  measure  of  damages  for  the  destruc- 
tion of  property  which  has  no  market  value 
is  its  reasonable  value  ki  view  of  all  the 
circumstances,  and  what  the  reasonable  val- 
ue is,  is  peculiarly  a  question  for  the  jury. 

Prettyman  v.  Oregon,  R.  &  Nav.  Co.  13 
Or.  341,  10  Pac.  634;  Jacksonville,  T.  ft 
K.  W.  R.  Co.  T.  Peninsula  Land,  Transp. 
&  Mfg.  Co.  27  Fla.  1,  17  L.R.A.  33,  9  So. 
661 ;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Stanford, 
12  Kan.  365,  15  Am.  Rep.  362;  Geosburg 
v.  Marshall  Field  &  Co.  104  Iowa,  599,  74 
N.  W.  3. 

Where  the  ehatteb  converted  have  no 
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market  value,  the  plaintiff  is  entitled  to  re- 
cover the  value  of  the  goods  to  himself. 

Leoncini  v.  Post,  37  N.  Y.  S.  R.  25.'>,  13 
N.  Y.  Supp.  825;  Stickney  v.  Allen,  10  Gray, 
352;  Heald  v.  Macgowan,  15  Daly,  233,  S 
N.  Y.  Supp.  460;  Bateman  v.  Ryder,  106 
Tenn.  712,  82  Am.  St.  Repw  910,  64  S.  W. 
48;  Green  v.  Boston  &  L.  R.  Co.  128  Ma&s. 
226,  35  Am.  Rep.  370;  28  Am.  &  Eng.  Ene. 
Law,  2d  ed.  p.  721. 

Messrs.  Nath.  Pereles  &  Son,  for  respond- 
ent: 

The  act  of  the  automobile  company  in 
shaking  the  building  can  be  imputed  to  the 
plaintiff  so  as  to  make  him  responsible  for 
the  eviction. 

Duff  V.  Hart,  40  N.  T.  S.  R.  676,  16  N.  T. 
Supp.  163;  Eldred  v.  Leahy,  31  Wis.  648; 
Ogden  ▼.  Sanderson,  3  E.  D.  Smith,  166; 
Koeber  v.  Somors,  108  Wis.  497,  52  L.R.A. 
612,  84  N.  W.  991;  Halligan  v.  Wade,  21 
ni.  478,  74  Am.  Dec.  108;  Abnville  ▼.  0*7, 
1  Wis.  260,  60  Am.  Dec.  379;  2  Wood,  Land. 
&  T.  2d  ed.  p.  1096:  Tallman  v.  Murphv. 
120  N.  T.  345,  24  N.  E.  716;  Lay  ▼.  Bennett. 
4  Colo.  App.  252,  35  Pac.  748;  Rowbotham 
V.  Peeroe,  5  Houst.  (Del.)  135:  1  Wood. 
Nuisances,  3d  ed.  187 ;  Grady  t.  Wolsner,  46 
Ala.  381,  7  Am.  Dec.  593;  Pendleton  t. 
Dyett,  4  Cow.  581 ;  Gilhooley  v.  Washington, 
4  N.  Y.  217;  Collins  v.  Lewis,  63  Minn.  78, 
19  L.R.A.  822,  54  N.  W.  1056. 

If  defendant  could  enjoin  plaintiff  or  an- 
other tenant  from  continuing  a  nuisance,  she 
oould  certainly  elect  to  move  aa  constructive- 
ly evicted  when  the  nuisance  was  caoeed  by 
consent  of  her  own  landlord. 

McCann  v.  Strang,  97  Wis.  553,  72  N.  W. 
1117;  Stftdler  v.  Grieben,  61  Wis.  500,  21  N. 
W.  629;  Janes ville  v.  Carpenter,  77  Wis.  288, 
8  LJLA.  808,  20  Am.  St.  Rep.  123,  46  N. 
W.  128;  Price  v.  Oakfleld  Highland  Cream- 
ery Co.  87  Wis.  536,  24  L.R.A.  333,  58  N. 
W.  1039;  Middlestadt  ▼.  Waupaca  Starch 
t  Potato  Co.  93  Wis.  4,  66  N.  W.  713;  Wa- 
terman, Trespass,  Ist  ed.  431;  2  Wood,  Nai- 
sances,  3d  ed.  842 ;  Ball  v.  Ray,  L.  R.  8  Cli. 
467;  Dawson  v.  Moore,  7  Oar.  &  P.  25; 
Farmers  of  Hampstead  Water  Case,  12  Mod. 
519;  Dennis  v.  Eckhardt,  3  Grant,  Cas.  390; 
'Duncan  v.  Hayes,  22  N.  J.  Eq.  26;  Faucher 
V.  Grass,  60  Iowa,  505,  15  N.  W.  302; 
Powell  V.  Bentley  &  Q.  Furniture  Co.  34  W. 
Va,  804,  12  L.R.A.  53,  12  S.  E.  1086; 
Heather  v.  Pardon,  37  L.  T.  N.  S.  393. 

The  tenant,  in  case  of  eviction,  can  re- 
cover any  loss  or  damage  caused  by  the 
eviction  or  breach  of  covenant. 

Eldred    v.    Leahy,    eupra;    Poposkey    ». 

Munkwitz,  68  Wis.  329,  60  Am.  Rep.  58,  32 

N.  W.  35;  Middlestadt  v.  Waupaca  Stan* 

&  Potato  Co.  tupra;  Adair  vrBoele.  201  Iowa, 
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a38(  Woodbury  t.  Jones,  44  N.  H.  206; 
Freeman  v.  Clute,  3  Barb.  424. 

The  broken  picture  was  a  natural  con- 
sequence of  defendant's  breach  of  covenant. 

Koeber  t.  Somers,  108  Wis.  497,  62  LJI.A. 
512,  84  N.  W.  991;  3  Sutherland,  Damages, 
p.  161;  Rhodes  t.  Baird,  16  Ohio  St.  673. 

Siebecker,  J.,  delivered  the  opinion  of  the 
court: 

The  law  governing  the  rights  and  liabili- 
ties of  landlord  and  tenant,  in  cases  wherein 
the  tenant  asserts  eviction  from  the  premis- 
es, is  that  actual  expulsion  is  not  Deoes»ry, 
but  that  any  act  of  the  landlord,  or  of  any- 
one who  acts  under  authority  or  legal  right 
given  him  by  the  landlord,  which  so  dis- 
turbs the  tenant's  enjoyment  of  the  prem- 
ises as  to  render  them  unfit  for  occupancy 
for  the  purposes  for  which  they  are  leased, 
is  an  eviction)  and,  whenever  it  takes  place, 
the  tenant  is  released  from  the  obligation 
under  the  lease  to  pay  rent  accruing  there- 
after. HalUgan  v.  Wade,  21  111.  470,  74 
Am.  Dec.  108;  Silber  v.  Larkin,  94  Wis.  9, 
68  K.  W.  40«;  Pridgeon  v.  Excelsior  Boat 
Club,  66  Mich.  326,  38  N.  W.  602;  Wood, 
Land,  t  T.  |  477. 

The  jury  were  instructed  that,  if  they 
found  "from  the  evidence  that  the  vibration 
or  shaking  of  the  building  in  which  de- 
fendant's studio  was  situated,  which  were 
caused  by  the  conduct  of  the  automobile 
company,  were  such  that  the  defendant  was 
thereby  iwevented  from  properly  carrying 
on  her  work  as  a  glass  painter,  and  her 
paintings  thereby  became  liable  to  be  dam- 
aged or  destroyed,  and  said  premises  thereby 
mad«  unfit  for  the  purpose  of  an  art  studio, 
so  that  she  had  to  abandon  the  same," 
then  the  defendant,  as  lessee,  was  evicted 
from  the  premises.  Under  this  instruction, 
the  jury  found  that  she  had  been  evicted. 
The  question  then  arises:  What  party  is 
responsible  for  the  injury  thus  occasioned 
to  the  defendant  T  The  trial  court  instruct- 
ed the  jury  that  plaintiff  was  responsible, 
upon  the  ground  that,  "under  the  evidence 
in  this  case,  the  presumption  stands  uncon- 
tradicted that  the  automobile  company,  un- 
der their  lease,  had  a  right  to  test  their 
machines  and  to  do  what  they  did,  so  far  as 
the  evidence  shows."  This  instruction  is 
assailed  as  not  warranted  by  the  evidence. 
It  is  claimed  thait  it  is  shown  that  the  vi- 
bration and  shaking,  complained  of  by  the 
defendant  as  causing  her  injury,  were  due  to 
the  unusual  conduct  of  those  conducting  the 
automobile  business,  and  it  is  therefore  not 
attributable  to  plaintiff  under  the  authority 
given  by  the  lease.  It  appears  that  the  test- 
ing  of   automobiles    caused   the    trembling 

•  complained  of.     This  consisted  in  running 
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the  engines  of  different  machines  which  were 
stored  in  the  Company's  show  room,  and  con- 
sisted of  starting  the  engine  of  any  auto  car 
to  ascertain  whether  it  was"  in  proper  run- 
ing  order  ajid  ready  for  use.  Such  testing 
was  an  incident  to  the  regular  conduct  of 
the  business  of  the  establishment,  and  was 
not  confined  to  engines  undergoing  repairs  in 
the  shop.  Defendant's  room  was  located 
over  that  part  of  the  display  room  where 
this  testing  was  done.  There  is  nothing 
to  show,  and  the  trial  court  so  held,  that 
this  testing  was  unnecessary  or  unusual; 
but  it  appeared  that  under  the  circumstances 
it  was  a  necessary  part  of  the  conduct  of 
the  business.  It  must  therefore  have  been 
within  the  contemplation  of  the  parties 
when  the  lease  of  the  premises  was  made. 
The  evidence  also  discloses  that,  upon  the 
complaint  of  defendant  concerning  this  dis- 
turbance in  her  room,  plaintiff  investigated 
the  matter,  and,  at  the  request  of  the  par- 
ties conducting  the  automobile  business, 
came  to  the  defendant's  room  to  observe  the 
effect  of  such  testing.  He  claimed  and  as- 
serted that  such  testing  did  not  interfere 
with  defendant's  use  of  her  room,  and  he 
did  not  thereafter  take  any  steps  to  prohibit 
the  company  from  continuing  to  make  the 
tests.  Under  these  facts  and  circumstances, 
the  court  did  not  err  in  holding  that  the 
acts  of  those  in  diarge  of  the  automobile 
business  were  within  the  rights  granted 
them  by  plaJntiff  under  the  lease  to  occupy 
and  use  the  premises  to  conduct  an  automo- 
bile business.  This  presumption  stands 
without  substantial  contradiction  in  the  evi- 
dence. It  must  follow  that  the  instructions 
upon  this  branch  of  the  case  were  correct, 
and  that  the  court  properly  rejected  those 
requested  by  the  plaintiff. 

It  is  contended  that  the  court  erred  in 
striking  out  that  part  of  the  defendant's 
testimony  appertaining  to  the  value  of  the 
broken  picture  to  her  individually,  as  a  de- 
sign, apart  from  its  market  value.  The 
measure  of  damages  is  the  pecuniary  loss 
suffered  by  the  breakage,  and  that  would  be 
the  diminution  in  the  market  value  of  the 
article  injured.  The  evidence  so  stricken 
out  had  no  bearing  on  the  market  value,  and 
the  court  properly  excluded  all  such  evi- 
dence. The  evidence  on  the  subject  tended 
to  show  that  the  picture  had  no  market 
value  after  it  was  broken,  and  justified  the 
inference  that  defendant  was  damaged  in 
the  amount  claimed. 

Another  exception  argued  is  to  the  allow- 
ance of  expenses  incurred  in  removing  from 
the  premises.  It  is  thereby  assumed  that  de- 
fendant would  have  been  compelled  to  incur 
a  like  expense  at  the  expiration  of  her  ten- 
ancy, and  that  she  cannot  be  denied  to  i^ve 


8«0 


WISC»NSIN  SUPREME  COURT. 


FKb., 


been  damaged  by  paying  it  at  tbe  time  she 
did.  Tliis  assumption  is,  however,  conjec- 
tural, for  it  is  far  from  certain  that  like 
expenses  would  have  been  incurred  at  the 
expiration  of  tlie  tenancy.  If  she  had  oc- 
cupied the  premises  until  the  expiration  of 
her  lease,  various  contingencies  might  have 
arisen  whereby  these  expenses  might  have 
been  avoided.  This  element  of  damages 
must  be  held  to  have  resulted  from  the 
wrongful  eviction.  Her  loss  of  time  in  her 
employment  on  account  of  such  removal  is 
likewise  a  proper  element  of  recovery  re- 
sulting from  the  breach  of  the  obligation. 

Exemption  from  liability  is  asserted  by' 
plaintiff  under  the  provision  of  the  lease 
wherein  it  is  stipulated  that  the  lessor  shall 
not  be  liable  for  any>  damage  occasioned  by 
or  from  acts  particularly  mentioned,  among 
which  are  specified  "acts  or  neglect  of  co- 
tenants  or  other  occupants."  It  is  obvious 
that  this  exemption  does  not  apply  to  the 
acts  or  neglect  of  such  parties,  authorized 
or  committed  under  any  right  given  by  the 
plaintiff  as  lessor  of  the  premises.  After 
examination  of  the  errors  assigned,  we  are 
led  to  the  conclusion  that  there  is  no  error 
in  the  respects  alleged. 

Judgment  afi&rmed. 
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JOHN  P.  8WANS0N 

T. 

cm  OP  OTTUMWA  et  aL, 

and 

NATIONAL  LITE  INSURANCE  COMPANY 

et  al.,  Appts. 

(—  Iowa,  — ,  lOe  N.  W.  ».) 

Municipal  corporation — ^negotiable  bonds — 
raUdity. 
1.  Statutory  authority  to  purchase  land 
to  be  donated  to  a  railrosid  company  for  de- 


pot purposes  does  not  impliedly  authorise  a 
municipal  corporation  to  issue  its  negotiable 
bonds  for  the  purchase  mice. 
Same — invalidity — ^possible  correction. 

2.  The  mere  facts  that  a  city  might 
have  issued  warrants  for  a  certain  purpose, 
and  might  have  refunded  its  indebtedness, 
do  not  validate  negotiable  bonds  issued  by 
it  in  the  first  instance  Without  authority, 
and  which  it  has  never  ratified. 

Same — ignoring  negotiability. 

3.  The  words  of  negotiability  cannot  be 
ignored  and  recovery  permitted  as  upon  war- 
rants, in  case  a  municipal  corporation  is- 
sues negotiable  bonds  without  authority,  ao 
that  the  instruments  are  void. 
Same-4mpairing  obligation  of  contract. 

4.  The  constitutional  provision  against 
impairment  of  the  obli^tion  of  contracts 
does  not  prevent  municipal  bonds  from  be- 
ing held  invalid  because  of  want  of  power 
to  issue  them,  although  at  the  time  they 
were  issued  the  supreme  court  of  the  state 
had  expressed  the  opinion  that  municipali- 
ties might  issue  such  bonds. 

Same— quantum  meruit. 

6.  The  incidental  benefit  to  a  municipal 
corporation  through  the  location  within  its 
limits  of  a  railros^  depot  will  not  authorize 
a  recovery  against  it  upon  a  quantum 
meruit  by  purchasers  of  bonds  which  it  is- 
sued without  authority  and  donated  to  the 
railroad  company  to  pay  for  the  needed 
land,  where  the  company  paid  for  the  land 
out  of  its  own  funds,  and  sold  the  bonds  t* 
reimburse  itself  for  the  outlay. 
Bonds — authority  to  issue — ^notice. 

6.  Purchasers  of  municipal  bonds  are 
charged  with  notice  of  the  authority  and 
power  of  the  municipality  to  issue  them 
as  conferred  by  statute. 

(February  10,  1906.) 

APPEAL  by  the  defendant  insurance  com- 
pany et  al.  from  a  judgment  of  the  Dis- 
trict Court  for  Wapello  County  in  plaintiff's 
favor  in  a  suit  to  enjoin  the  payment  and 
enforcement  of  certain  bonds  which  had  been 
issued  by  the  defendant  city.    Affirmed. 


Case  Note.  —  Effect  of  change  of  judicial 
decision  to  impair  the  obligation  of  a  con- 
tract:  The  earlier  cases  on  this  sub- 
ject are  cited  in  a  note  in  16  LJI.A.  640. 
All  doubt  as  to  the 'position  of  the  United 
States  Supreme  Court  upon  this  question 
seems  to  have  been  dissipated  by  its  express 
declaration  in  Central  Land  Co.  v.  Laidley, 
159  U.  S.  103,  40  L.  ed.  91,  16  Sup.  Ct.  Rep. 
80,  that,  in  order  to  come  within  the  pro- 
vision of  the  Constitution  of  the  United 
Stated  which  declares  that  no  state  shall 
pass  any  law  impairing  the  obligations  of 
contracts,  not  only  must  the  obligation  of  a 
contract  have  been  impaired,  but  it  must 
have  been  impaired  by  some  act  of  legisla- 
tive power  of  the  state,  and  not  by  a  de- 
cision of  its  judicial  department  only. 

This  principle,  which  in  substance  is  re- 
peated and  reaffirmed  in  Bacon  v.  Texas, 
«L.R.A.(N.S.) 


163  U.  8.  207,  41  L.  ed.  182,  16  Sup.  Ct. 
Rep.  1023,  would  seem  to  cover  even  a  caae 
of  a  change  of  judicial  decisions  with  refer- 
ence to  a  particular  statute, — a  case  which 
the  court,  in  Swanson  v.  OrrxncwA,  seema 
to  regard  as  a  possible  exception  to  the  prin- 
ciple that  a  change  of  judicial  decision  can- 
not impair  the  obligation  of  a  contract.  The 
earlier  decisions  of  the  United  States  Su- 
preme Court,  which  have  frequently  been 
cited  as  authority  for  the  contrary  position, 
are  explained  in  the  Laidley  Case  in  sub- 
stantially the  manner  indicated  in  the  fore- 
going opinion  in  the  Swanson  Case;  in 
other  words,  those  decisions  are  merely  to 
the  effect  that,  in  actions  orifrinating  in 
the  Federal  courts,  the  Federal  Supreme 
Court  will,  or  at  least  may,  adhere  to  the 
earlier  decisions  of  the  state  court,  and  re- 
fuse to  follow  the  later  decisions  when  eoa- 
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Statement  by  Deemer,  J. : 

Suit  in  equity  to  enjoin  the  defendant 
city,  its  officers  and  agents,  from  paying 
eortain  bonds  or  the  interest  coupons  there- 
in, or  from  appropriating  any  money  for  the 
payment  thereof.  Defendants  Lambert  and 
the  National  Life  Insurance  Company,  hold- 
era  of  said  bonds,  were  made  parties,  and  aa 
to  them  the  relief  asked  was  that  they  be 
enjoined  from  presenting  the  same,  from 
demanding  or  receiving  anything  from  the 
city  thereon,  and  that  the  bonds  and  cou- 
pons thereto  attached  be  canceled.  The  oity 
and  its  officers  appeared,  confessed  the  alle- 
gations of  the  petition,  and  joined  with 
plaintiff  in  his  sprayer.  The  holders  of  the 
bonds  also  appeared,  and  admitted  their  pur- 
chase of  the  bonds  from  the  Chicago,  Ft. 


Madison,  A  Des  Moines  Railroad  Company, 
and  pleaded  that  they  purchased  the  same 
in  good  faith,  before  maturity,  and  without 
knowledge  of  any  defenses  thereto.  They 
each  pleaded  the  validity  of  the  said  bonds, 
and,  in  cross  petitions,  asked  judgment  for 
the  amount  due  thereon,  and  further  n-sked 
that,  in  the  event  the  bonds  were  held  in- 
valid, they  have  judgment  against  the  cily 
for  the  amount  they  paid  the  railroad  com- 
pany for  said  bonds  as  for  money  had  and 
received  for  ^te  use  and  benefit.  Plaintiff 
and  the  city  each  demurred  to  the  answer 
and  cross  petitions  of  the  bondholders,  and 
these  demurrers  were  sustained;  and,  the 
bondholders  electing  to  stand  on  their  plead- 
ings, decree  was  entered  against  them   as 


tracts  entered  into  before  the  change  and  in 
reliance  on  the  earlier  decisions  are  con- 
cerned. The  statement  made,  in  substance, 
in  the  opinion  in  the  subsequent  case  of  Los 
Angeles  v.  Los  Angeles  City  Water  Co.  177 
U.  S.  558,  44  L.  ed.  886,  20  Sup.  Ct.  Rep. 
736,  that  a  contract  authorized  by  the  ex- 
isting state  Constitution  as  then  construed 
by  the  highest  court  of  the  state  cannot  be 
affected  by  a  subsequent  change  in  the  de- 
cisions of  that  court,  taken  by  itself,  is, 
perhaps,  calculated  to  create  some  confusion 
as  to  the  position  of  the  court  upon  the 
point  under  discussion, — especially  as  it 
cites  some  of  the  earlier  opinions  which,  iw- 
•nlained  by  the  later  decisions,  give  some 
color  to  the  proposition  that  such  a  change 
of  decisions  impaiis  the  obligation  of  a  con- 
tract, and  entirely  fails  to  cite  the  Laidley 
and  Bacon  Cases.  The  Los  Angeles  Case, 
however,  was  one  which  arose  in  a  Federal 
coiu-t  so  that  the  decision  on  this  point 
is  undoubtedly  to  be  referred  to  the  rule 
(hat  the  Federal  court  may  in  such  a  case 
refuse  to  follow  the  latest  decisions  of  the 
state  court. 

This  is  also  true  of  Union  Bank  ▼.  Oxford, 
90  Fed.  7,  although  the  court  apparently 
held  as  an  independent  ground  that  a  change 
of  decision  so  as  to  render  invalid  municipal 
bonds  valid  according  to  the  decisions  at  the 
time  of  their  issuance  would  amount  to  an 
unconstitutional  impairment  of  the  obliga- 
tion of  contracts. 

From  a  practical  point  of  view,  a  change 
of  judicial  decision  the  effect  of  which  is  to 
render  invalid  a  contract  valid  according  to 
the  decisions  as  they  stood  at  the  time  it 
was  entered  into  Involves  as  great  a  hard- 
ship as  the  express  enactment  of  a  retro- 
spective statute  changing  the  previous  law 
on  the  subject. 

The  underlying  ground,  however,  of  tlie 
doctrine  that  a  change  of  judicial  decisions 
cannot  constitute  an  unconstitutional  im- 
pairment of  the  obligation  seems  to  be  that 
stated  Uy  Justice  Miller  in  a  dissenting 
opinion  in  Gelpcke  v.  Dubuque,  1  Wall.  175, 
17  L.  ed.  520:  "I  understand  the  doctrine 
to  be,  in  such  cases,  not  that  the  law  is 
SLJLA.(N.8.) 


changed,  but  that  it  was  always  the  same 
as  expounded  by  the  later  decision,  and  that 
the  former  decision  was  not,  and  never  had 
been,  the  law,  and  is  overruled  for  that 
very  reason."  The  same  reason  is  given  by 
the  Texas  supreme  court  in  Storrie  v.  Cortes, 
90  Tex.  283,  35  L.R.A.  668,  88  8.  W.  164, 
in  support  of  its  position  that  a  decision  by 
the  highest  court  of  a  state,  overruling  a 
prior  decision  and  holding  unconstitutional 
a  statute  held  to  be  constitutional  by  such 
decision,  does  not  impair  the  obligation  of 
a  contract  entered  into  before  the  later  de- 
cision was  rendered.  The  opinion  in  the 
latter  case  contains  a  thorough  discussion  of 
the  subject,  and  distinguishes  the  United 
States  Supreme  Court  cases  which  apparent- 
ly hold  a  contrary  doctrine  in  the  way  al- 
ready indicated. 

In  King  v.  Phcenix  Ins.  Co.  199  Mo.  290, 92 
S.  W.  892,  it  was  urged  that  the  ruling  in 
that  case,  that  a  statute  providing  that  all 
policies  and  contracts  of  insurance  shall  be 
subscribed  by  the  president  does  not  pre- 
vent an  agent  from  making  an  oral  contract 
of  insurance,  impaired  the  obligation  of  the 
contract  between  the  company  and  its  agent 
in  that,  under  the  written  appointment  of 
the  agent,  he  had  no  power  to  enter  into  an 
oral  contract  of  insurance.  The  court,  how- 
ever, held  that  the  contention  was  unten- 
able, and  that,  in  order  to  come  within  the 
provision  of  the  Federal  Constitution 
against  impairing  the  obligation  of  con- 
tracts, not  only  must  the  obligation  of  the 
contract  have  been  impaired,  but  it  must 
have  been  impaired  by  some  act  of  the  leg- 
islative power  of  the  state,  and  not  by  a  de- 
cision of  it*  judicial  department  only.  It 
appears  from  the  opinion  that  it  had  been 
previously  held  in  Missouri  that  such  stat- 
ute did  prevent  the  making  of  oral  contracts 
of  insurance,  and  it  was  the  change  of  de- 
cision on  this  point  which  was  probably  re- 
lied upon  as  showing  an  impairment  of 
the  obligation  of  the  contract,  though  this 
does  not  clearly  appear  from  the  opinion. 

In  Storrie  ▼.  Cortes,  eupra,  the  court, 
after  stating  that  the  decisions  of  the 
United   States   Supreme  Court,  in  actions 
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prayed  in  plaintiff's  petition.    Lambert  and 
the  National  Life  Insurance  Company  appeal. 

Messrs.  Fied.  A.  Howland,  Dillon  &  Hub- 
bard,  and  Lane  &  Waterman,  for  appellant 
insurance  company: 

The  city  had  power  to  issue  negotiable 
bonds  for  the  purchase  of  land  to  be  donated 


to  a  railroad  company  under  ehap.  133,  Acts 
10th  general  assembly  of  Iowa. 

1  DiU.  Mun.  Corp.  2d  ed.  |  125,  T  4;  «. 
monton.  Municipal  Bonds,  {  32;  Tiedemaa, 
Mun.  Corp.  S  183;  2  Dan.  Neg.  Inst.  {  1627, 
%  4;  Hubbard  V.  Sadler,  104  N.  Y.  223,  10  N. 
E.  42S;  Ketchum  v.  Buffalo,  14  N.  Y.  356; 
Richmond  T.  McGirr,  78  Ind.  193;  Williams- 


originating  in  the  Federal  courts,  refusing 
to  follow  the  later  decisions  of  the  state 
courts,  are  not  binding  upon  the  state  courts 
as  authority  in  the  determination  of  like 
questions,  said  that,  when  the  decisions  of 
that  court  are  in  the  exercise  of  its  appel- 
late jurisdiction  on  writ  of  error  to  a  state 
court,  they  are  binding  as  authority  upon 
the  state  courts,  and  must  be  followed.  It 
is  to  be  observed,  however,  in  this  connec- 
tion, that,  although  it  may  be  that  the 
state  courts  ought  to  feel  bound  by  a  de- 
cision of  the  United  States  Supreme  Court 
against  a  contention  based  upon  a  provision 
of  the  Federal  Constitution,  yet  they  have 
the  practical  power,  if  not  the  theoretical 
right,  to  give  effect  to  a  doctrine  sustaining 
the  contention  based  unon  such  a  provision; 
since  it  is  a  well-established  rule  that  the 
Federal  supreme  court  has  no  jurisdiction  to 
review  a  question  decided  in  a  state  court 
favorably  to  the  claim  based  upon  the  con- 
stitutional provision.  Bank  of  Commerce 
v.  Tennessee,  l&l  U.  S.  134,  40  L.  ed.  646, 
16  Sup.  Ct.  Rep.  4S6. 

Prior  to  the  decision  in  the  Laidley  Case 
it  was  decided  by  the  Alabama  supreme 
court,  in  Farrior  v.  New  England  Mortg. 
Secur.  Co.  92  Ala.  176,  12  L.R.A.  856,  9  So. 
532,  that  mortgages  given  by  a  married 
woman  at  a  time  when  the  decisions  upheld 
the  validity  of  such  mortgages  under  the 
statutes  could  not  be  affected  by  a  change 
of  decisions,  although  there  was  no  change 
of  the  statute.  The  court  relied  largely 
upon  the  authority  of  decisions  of  the  Fed- 
eral Supreme  Court  in  cases  arising  in  the 
Federal  courts,  and  which,  as  already  shown, 
are  referable  to  the  rule  that  the  Federal 
courts  are  not  bound  in  such  a  case  to  fol- 
low the  last  decisions  of  the  state  court.  It 
would  seem  from  the  opinion,  however,  that 
the  court  was  of  the  opinion  that  a  change 
of  decision,  if  held  applicable  to  a  mort- 
gage previously  executed,  would  impair  the 
obligation  of  a  contract  within  the  constitu- 
tional inhibition.  As  already  suggested,  it 
is  within  the  power,  if  not  the  right,  of  the 
Alabama  supreme  court  or  any  other  state 
court  to  adhere  to  this  doctrine  notwith- 
standing the  contrary  doctrine  adopted  in 
the  Laidley  Case.  A  state  court,  however, 
which  regards  it  as  contrary  to  sound  prin- 
ciples and  justice  that  a  contract  executed 
upon  the  faith  of  judicial  decisions  which 
would  uphold  it  should  be  rendered  invalid 
by  a  change  of  decision  on  the  point,  may 
doubtless  avoid  that  result,  without  invok- 
ing the  inhibition  of  the  Federal  Constitu- 
tion against  impairing  the  obligation  of  oon- 
6L.R.A.(N.S.). 


tracts,  by  adopting  a  rule  analogous  to  that 
applied  m  cases  originating  in  the  Federal 
court  and  adhering  to  the  earlier  decisions, 
and  refusing  to  follow  the  later  decisions  so 
far  as  intervening  contracts  are  concerned. 
if  the  fact  that  the  earlier  decisions  were 
induced  by  an  error  or  misconception  is  suf- 
ficient to  justify  a  departure  from  the  mla 
of  stare  deciaia  and  the  adoption  of  a  new 
line  of  decisions  when  no  intervening  rights 
are  to  be  affected,  it  would  seem  that  the 
protection  of  those  who  entered  into  con- 
tracts in  reliance  upon  the  earlier  decisions, 
and  upon  the  faith  that  the  courts  would 
adhere  to  the  rule  of  store  deoiaia,  would 
be  sufficient  to  justify  another  departure 
from  that  rule  in  favor  of  the  earlier  de- 
cisions, so  far  as  such  rights  are  concerned. 

This  is  perhaps  the  real  ground  of  de- 
cision in  Haskett  v.  Maxey,  134  Ind.  182, 
19  L.R.A.  379,  33  N.  E.  358,  holding  that  the 
construction  of  a  statute  of  descents  estab- 
lished by  the  decisions  of  the  courts  at  the 
time  of  a  quitclaim  deed  by  heirs  claiming 
under  the  statute  l>ecame  a  part  of  the  con- 
tract, and  must  govern  the  rights  of  the 
parties  as  against  a  different  constroetion 
thereafter  adopted  by  overruling  the  for- 
mer decisions.  In  the  course  of  its  opinion 
in  this  case  the  court  said:  "Courts  of  last 
resort  are  often  constrained  to  change  their 
ntlings  on  questions  of  the  highest  impor- 
tance. When  this  is  done,  the  general  rule 
is  that  the  law  is  not  changed,  but  that  the 
court  was  mistaken  in  its  former  decision, 
and  that  the  law  is  and  always  has  been  as 
expoimded  in  the  last  decision.  But  to  this 
general  rule  there  is  a  well-established  aad 
well-imderstood  exception.  This  exception 
is  that,  'after  a  statute  has  been  settled 
by  judicial  construction,  the  construetion  be- 
comes, so  far  as  contract  rights  acquired  un- 
der it  are  concerned,  as  much  a  part  of  the 
statute  as  the  text  itself;  and  a  change  of 
decision  is  to  all  intents  and  purposes  the 
same  in  its  effect  on  contracts  as  an  amend- 
ment of  the  law  by  means  of  a  legislative 
enactment.'"  (Citing  United  States  Su- 
preme Court  cases  in  which  the  action  ori^ 
inated  in  a  Federal  court.) 

The  court,  in  Alferitz  t.  Borgwardt,  126 
Cal.  201,  58  Pac.  460,  without  denying  the 
doctrine  of  the  last  case  as  applied  to  a 
change  of  decisions  with  reference  to  »  par- 
ticular statute,  held  that  the  doctrine  did 
not  apply  where  the  previous  decisions  as 
to  the  effect  of  certain  classes  of  eontrsets 
entirely  ignored  an  existing  statutory  pro- 
vision to  the  contrary. 
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port  T.  Com.  84  Pa.  600,  24  Am.  Rep.  208  j 
Mullarkj  v.  Cedar  Falls,  19  Iowa,  21;  Hull 
T.  Marshall  County,  12  Iowa,  172;  Sioux 
City  ▼.  Weare,  59  Iowa,  96,  12  N.  W.  786. 

The  city  had  the  right  to  fund  outstand- 
ing indebtedness  into  negotiable  bonds  at 
the  time  these  bonds  were  issued. 

Chap.  16,  Acts  24th  Gen.  Assem.  Iowa. 

The  city  had  a  right  to  issue  warrants 
in  payment  for  this  land. 

Witter  V.  Polk  County,  112  Iowa,  880,  83 
K.  W.  1041. 

If,  by  the  indirect  method  of  funding  war- 
rants, these  bonds  could  have  been  given 
yalidity,  they  should  not  be  declared  Toid 
because  they  were  directly  issued. 

Beatrice  t.  Edminson,  54  C.  C.  A.  601,  117 
Fed.  427;  Wilkes  County  ▼.  Goler,  61  0.  C. 
A.  725,  113  Fed.  726. 

Under  the  statutes  as  construed  by  this 
court  at  the  time  tliese  bonds  were  issued, 
the  city  had  full  power  to  emit  negotiable 
bonds  for  the  purpose  for  which  these  were 
given. 

Hull  y.  Marshall  County;  Mullarky  t.  Ce- 
dar Falls;  and  Sioux  City  v.  Weare, — supra. 

No  subsequent  decision  of  the  courts  giT- 
ing  such  statutes  a  different  construction  can 
afl'ect  the  validity  of  these  obligations. 

Douglass  V.  Pike  County,  101  U.  S.  677, 
25  L.  ed.  968;  <Mncinnati  r.  Taft,  63  Ohio 
St.  141,  58  N.  E.  63;  Farrior  v.  New  Eng- 
land Mortg.  Secur.  Co.  02  Ala.  176,  12  L. 
R.A.  8.56,  9  So.  532  Wilkes  County  v.  Coler, 
!«0  U.  S.  606-531,  46  L.  ed.  642-655,  21 
Sup.  Ct.  Rep.  468;  Loeb  v.  Columbia  Twp. 
179  U.  6.  472-492,  45  L.  ed.  280-290,  21 
Sup.  Ct.  Rep.  174;  Stanly  County  v.  Coler, 
190  U.  S.  437,  47  L.  ed.  1126,  23  Sup.  Ct. 
Rep.  811;  Jones  v.  Woodstock  Iron  Co.  95 
Ala.  551,  10  So.  636;  St.  Louis-,  0.  H.  &  C. 
R.  Co.  v.  Fowler,  142  Mo.  670,  44  S.  W.  771. 

It  is  only  the  negotiable  feature  of  these 
bonds  that  is  void.  They  still  stand  as  writ- 
ten promises  to  pay,  upon  which  an  action 
may  be  maintained  subject  to  any  defense 
the  city  may  have. 

Sioux  CSty  v.  Weare,  mtpra;  Dively  v.  Ce- 
dar Falls,  21  Iowa,  666;  Clark  ▼.  Polk  Coun- 
ty, 19  Iowa,  248;  Pacific  Improv.  Co.  t. 
Clarksdale,  20  C.  C.  A.  636,  41  U.  8.  App. 
68,  74  Fed.  628. 

We  can  waive  the  bonds  and  recover  for 
money  paid  out  for  the  city  at  its  request. 

Chapman  v.  Douglas  County,  107  U.  8. 
348,  27  L.  ed.  378,  2  Sup.  Ct.  Rep.  62;  Read 
V.  Plattsmouth,  107  U.  S.  668,  27  L.  ed. 
414,  2  Sup.  Ct.  Rep.  208;  Hitchcock  v.  Gal- 
veston, 96  U.  S.  341,  24  L.  ed.  669;  Geer  v. 
School  Di^t.  No.  11,  49  C.  O.  A.  639,  111 
Fed.  682. 

Messrs.  Baker  &  Ball  for  appellant  Lam- 
bert. 
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Messrs.  J.  C.  Mitchell  and  F.  H.  Banter, 
for  appellee  Swanson: 

A  power  conferred  upon  a  municipality  to 
incur  or  contract  an  indebtedness  does  not 
carry  with  it  the  power  to  issue  negotiable 
bonds  or  other  negotiable  instruments  there- 
for. 

Witter  ▼.  Polk  County,  112  Iowa,  880,  83 
N.  W.  1041;  Claiborne  County  v.  Brooks, 
111  U.  S.  400,  28  L.  ed.  470,  4  Sup.  Ct.  Rep. 
489;  Nashville  v.  Ray,  19  Wall.  468,  22  L. 
ed.  164;  Newgass  v.  New  Orleans,  42  La. 
Ann.  1«3,  21  Am.  St.  Rep.  368,  7  So.  666. 

A  municipality  has  no  power,  unless  it 
is  expressly  conferred,  to  issue  n^otiable 
bonds,  either  to  fund  or  take  up  its  legiti- 
mate iodebtedness,  whether  bonded  or  float- 
ing. 

Heins  v.  Lincoln,  102  Iowa,  69,  71  N.  W. 
189;  Oquawka  v.  Graves,  27  C.  C.  A.  327, 
53  U.  S.  App.  462,  82  Fed.  668 ;  Coquard  ■ 
V.  Oquawka,  192  HI.  366,  61  N.  E.  660; 
Police  Jury  t.  Britton,  16  Wall.  666,  21  L. 
ed.  261;  Merrill  v.  Monticello,  138  U.  S.  673, 
34  L.  ed.  1060,  11  Sup.  a.  Rep.  441. 

Power  given  by  a  legislature  to  a  munici- 
pality to  subscribe  for  railway  stock  does 
not  empower  It  to  issue  its  bonds  in  pay- 
ment therefor. 

Hill  ▼.  Memphis,  134  U.  8.  198,  SS  L. 
ed.  867,  10  »wp.  Ct.  Rep.  6152;  Wells 
V.  Pontotoc  County,  102  U.  8.  626,  26 
L.  ed.  122;  Kelley  v.  Milan,  127  U.  8. 
139,  32  L.  ed.  77,  8  Sup.  Ct.  Rep.  1101; 
Norton  t.  Dyersburg,  127  U.  8.  160,  92  L. 
ed.  85,  8  Sup.  Ct.  Rep.  1111. 

Bonds  that  have  been  issued  by  a  munici- 
pality that  had  no  poww  to  issue  them  are 
void  even  in  the  hands  of  an  innocent  pur- 
chaser, though  negotiable  in  form,  and  no 
matter  what  recitals  of  power  or  regularity 
they  contain  on  their  face. 

Dixon  County  v.  Field,  111  U.  8.  83,  28  K 
ed.  360,  4  Sup.  Ct.  Rep.  316;  Katzenberger 
V.  Aberdeen,  121  U.  S.  172,  30  L.  ed.  911,  7 
Sup.  Ct.  Rep.  947;  East  Oakland  Twp.  v. 
Skinner,  94  U.  8.  265,  24  L.  ed.  125;  Og- 
den  V.  Daviess  County,  102  U.  S.  634,  20  L. 
ed.  263;  South  Ottawa  v.  Perkins,  94  U. 
S.  260,  24  L.  ed.  154;  McCTure  v.  Oxford  Twp. 
94  U.  8.  429,  24  L.  ed.  129;  Lake  County 
v.  G-raham,  130  U.  S.  074,  32  L.  ed.  10«5, 
9  Sup.  Ct.  R«fp.  954;  Hedges  t.  Dixon  Coun- 
ty, 160  U.  S.  182,  37  L.  ed.  1044,  14  Sup. 
Ct.  Rep.  71;  Thomas  r.  Lansing,  21  Blatchf. 
119,  14  Fed.  618^  United  SUtes  v.  County 
Court,  99  U.  8.  682,  26  L.  ed.  391 ;  Bogart 
V.  Lamotte  Twp.  79  Mich.  294,  44  N.  W. 
612;  Tiedeman,  Com.  Paper,  §  134;  Uncaa 
Nat  Bank  v.  Superior,  115  Wis.  340,  91 
N.  W.  1004. 

Mr.  M.  C  Gilnutrs  for  appellee  eitf.  i 
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IOWA  SUPREME  COURT, 


Deemer,  J.,  deUvered  the  opinion  of  the 
•ourt: 

From  Hm  pleadings  we  extraot  the  fol- 
lowing facts,  which  are  deemed  material  to 
a  proper  determination  of  the  case: 

In  the  year  1893  the  Chicago,  Ft.  Madi- 
son, &  Des  Moines  Railroad  Company,  as 
Iowa  corporation,  had  built  and  was  operat- 
ing a  line  of  railroad  from  Ft.  Madison  to 
the  city  of  Ottumwa.  The  city  was  desirous 
of  making  a  donation  to  this  company  of  * 
site  for  depot  grounds,  machine  shops,  eto,, 
under  chapter  133,  p.  123,  Acts  19th  gen. 
assem.  The  railway  company  had  already 
selected  grounds  for  these  purposes  at  a 
much  lower  price  than  the  city  was  able  to 
do,  and  so  it  proposed  to  issue  bonds  directly 
to  the  company  for  the  amount  it  had  agre^ 
to  pay  for  the  property  it  desired  wiUiin  the 
city  limits,  to  wit,  the  sum  of  $34,000;  said 
'  bonds  to  be  delivered  when  the  railroa<d  com- 
pany secured  absolute  title  in  fee  to  the  land 
desired  by  it.  A  proposition  of  this  kind  was 
submitted  to  the  electors  at  a  special  elec- 
tion, and  was  carried.  Thereupon  in  due 
course  the  city  executed  and  delivered  to 
the  railroad  company  $34,000  in  negotiable 
bonds  in  denominations  of  $1,000  each,  with 
interest  coupons  attached.  The  bonds  were 
issued  and  delivered  to  the  railroad  company 
June  8,  1893.  Ten  of  them  fell  due  Febru- 
ary 20,  1904,  10  on  February  20,  1905,  and 
the  remaining  14  on  February  20,  1906. 
These  bonds  bore  interest  at  the  rate  of 
6  per  cent,  payable  semiannually.  After  re- 
ceiving these  bonds,  the  railway  company 
negotiated  them  before  maturity,  selling 
32  of  them  to  the  National  Life  Insurance 
Company*  and  1  to  Lambert.  The  owner- 
shit»  of  the  other  is  not  disclosed.  The  bond- 
holders claim  that  these  bonds  were  regu- 
larly and  properly  issued,  that  they  are 
good-faith  holders  thereof  before  maturity, 
and  that  in  any  event  they  are  entitled  to 
judgment  against  the  city  for  the  amount 
they  paid  for  the  bonds.  On  the  other  hand, 
plaintiff  and  the  city  contend  that  the  city 
bad  no  power  to  issue  negotiable  bonds  for 
the  purpose  of  raising  money  for  the  pur- 
chase of  real  estate  to  be  donated  to  a  rail- 
way company,  that  in  no  event  could  it  is- 
sue negotiable  bonds,  that  such  bonds  were 
and  are  void,  that  no  action  in  any  form 
can  be  based  thereon,  and  that  there  can 
be  no  recovery  on  the  common  counts,  for 
the  reason  that  the  dty  has  received  no 
benefit  from  the  money  ttdvanced  by  the 
bondholders.  Some  other  incidental  claims 
are  made,  which  will  be  noticed  as  we  pro- 
eeed. 

The  authority  for  donating  land  or  bonde 
to  a  railway  company  is  found  in  chapter 
133,  p.  123,  AoU  19th  gen.  assem.,  which 
6L.ILA.(N.8.) 


reads  as  follows :  "Section  I.  That  it  shall 
be  lawful  for  any  incorporated  town  or  city 
to  procure  for  the  purpose  of  donation,  and 
to  donate  to  any  railway  company  owning  a 
line  of  railway  in  operation  or  in  process  of 
construction  in  such  incorporated  town  or 
city,  sufficient  land  for  depot  grounds,  ea- 
gine  houses,  and  machine  shops  for  the  con- 
struction and  repair  of  engines,  cars,  and 
other  machinery  necessary  to  the  convenient 
use  and  operation  of  said  railroad.  Befor» 
sucJh  donation  shall  be  made  or  appropria- 
tion of  funds  to  procure  land  for  such  pur- 
pose, a  petition  shall  be  presented  to  the 
trustees  or  council  of  such  town  or  city, 
asking  that  such  donation  be  made,  and  lim- 
iting the  sum  to  be  appropriated  for  that 
purpose.  Upon  the  {wesentation  of  suck 
petition  a  special  election  of  said  city  or  town 
shall  be  called.  On  the  ballots  used  at  such 
an  election  shall  be  printed  the  words  "For 
the  donation'  and  'Against  the  donation,' 
and  if  two-thirds  majority  of  the  qualified 
electors  voting  at  such  election  shall  vote 
for  the  donation,  eaid  trustees  or  councO 
shall  determine  the  site  to  be  donated,  des- 
ignating the  boundaries  thereof  and  the 
amount  to  be  appropriated  in  procuring  said 
site,  not  exceeding  the  amount  named  in 
the  said  petition;  and  may  in  the  mime  of 
such  incorporated  town  or  city  procure  said 
land  by  purchase  or  by  payment  of  the  es- 
timated damages  in  case  eaid  land  or  any 
part  thereof  shall  be  taken  in  the  name  of 
such  railway  company  by  process  of  con- 
demnation for  railway  purposes;  and  may 
also  vacate  any  streets  and  alleys  within 
the  boundaries  of  said  site;  and  may  pre- 
scribe the  terms  and  conditions  and  limita- 
tions upon  which  such  grant  bhall  be  made, 
which  shall  be  binding  upon  the  railway 
company  accepting  such  donation:  Provid- 
ed," etc  It  will  be  noticed,  first,  t^t  the 
city  did  not  directly  procure  any  land  for 
the  purpose  of  donating  the  same  to  a  rail- 
way company,  nor  did  it  in  fact  make  any 
such  donation.  On  the  contrary,  it  issued, 
delivered,  and  donated  its  negotiable  bonds 
to  the  railway  company.  Further,  it  will  be 
observed  that  the  statute  we  have  quoted 
authorizes  cities  to  procure  fbr  the  purpose 
of  donating  and  to  donate  sufficient  land, 
etc.,  and  that  before  any  donation  shall  be 
made  or  any  appropriation  of  funds  deter- 
mined upon,  a  petition  shall  be  presented 
asking  that  such  donation  be  made,  and 
limiting  the  sum  to  be  appropriated  for 
that  purpose.  And,  in  the  event  of 
the  required  majority  being  oaart  in  foy- 
or  of  the  donation,  the  city  may  pro- 
cure the  land  by  purchase  or  by  paymoit 
of  the  estimated  damages  in  the  event  con- 
demnation is  made.  Fiw  pr^Snt^^urpoe«a 
igitize    By  ^^ 
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we  shall  osaume  tbat  the  city  hod  power  to 
issue  some  form  of  obligation  directly  to  the 
railway  company  in  lieu  of  the  donation  of 
land;  and  our  first  inquiry  shall  be  as  to  the 
authority  of  the  city  to  incur  any  sort  of 
indebtedness  in  procuring  a  site  for  depot 
grounds,  etc,  and  aecond,  as  to  the  nature 
of  the  obligations  it  may  issuA. 

As  no  aathoiiiy  is  expressed  by  this  stat- 
ute or  elsewiiere  for  any  additional  tax  to 
meet  any  obligations  which  may  be  incurred 
for  depot  sites,  and  no  authority  is  given  to 
usue  negotiable  bonds  therefor,  there  is 
much  reason  for  saying  that  land  so  pn- 
eured  by  a  city  must  be  paid  for  out  of  its 
general  funds,  and  that,  aa  cities  are  no>«r 
supposed  to  be  on  practically  a  cash  basis, 
they  cannot  issue  any  form  of  indebtedness 
in  excess  of  their  current  revenues.  This 
last  proposition,  however,  Is  not  argued  with 
DMich  force,  and  is  of  so  much  doubt  that 
we  do  not  at  tdiis  time  make  sny  pronounce- 
ment thereon.  But,  as  there  is  no  provision 
whaAever  whereby  the  city  is  authorized  to 
levy  any  tax  for  the  purpose  of  meeting  any 
indebtedness  it  may  incur  in  .  procuring  a 
depot  site,  and  no  special  fund  is  created 
whereby  to  pay  its  indebtedness,  k  must 
follow  that  U,  has  no  express  power  to  do 
more  than  issue  warrants  payable  out  of 
its  general  or  incidental  funds.  Merrill  r. 
Monticello,  138  U.  S.  673,  34  L.  ed.  1060,  11 
Sup.  Ct.  Rep.  441;  Police  Jury  v.  Britton, 
16  WaU.  660,  21  L.  ed.  261;  WitUr  v.  Polk 
Ctounty,  112  Iowa,  380,  83  N.  W.  1041.  Un- 
der the  Witter  Case,  we  shall  assume  that 
the  city  had  power  to  purchase  real  estate 
for  the  purpose  of  donating  it  to  the  rail- 
way company,  and  tha.t  in  so  doing  it  had 
the  right  to  create  an  indebtedness  therefor 
which  did  not  exceed  the  constitutional  lim- 
it. Bee  aUo  MuUarky  v.  Cedar  FalU,  19 
Iowa,  21;  Austin  v.  Colony  Dist  Twp.  61 
Iowa,  102,  49  N.  W.  1061.  But,  as  we  have 
said,  it  had  no  ex^x-ess  power  to  borrow 
money  for  this  purpose,  and  no  authority 
to  issue  negotiable  bonds  therefor.  The  im- 
plied authority,  if  any,  was  to  issue  war- 
rants or  other  non-negotisble  instruments 
recognized  by  law  or  nniversal  custom;  that 
is  to  say,  to  the  party  from  whom  it  pur- 
ehased  the  land,  it  might  execute  warrants 
in  the  utoial  form,  or  perhaps  non-negotiable 
'promissory  notes.  This  was  the  extent  of 
Its  implied  power.  Even  where  power  to 
borrow  money  Is  expressly  j^ven,  we  have 
held  that  there  is  no  implied  authority  to 
issne  negotiable  bonds  to  accomplish  that 
end.  Heina  v.  Lincoln,  102  Iowa,  77,  71 
N.  W.  18© ;  Clark  ▼.  Des  Moines,  19  Iowa,  199, 
87  Am.  Dec.  423;  Dively  v.  Cedar  Falls,  21 
Iowa,  669;  Williamson  y.  Keokuk,  44  Iowa, 
88;  Witter  v.  Polk  County,  supra.  This  case 
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is  even  stronger  than  some  of  tiioee  cited, 
in  that  power  to  borrow  money  here  arises 
by  implication  alone.  There  is  a  conflict  in 
the  authorities  upon  the  subject  we  are 
now  discussing,  and  perhaps  the  numerical 
weight  is  against  our  position.  But,  aside 
from  chance  remarlis  in  Sioux  City  v.  Weare, 
59  Iowa,  98, 12  N.  W.  786,  and  Hull  v.  Mar- 
shall County,  12  Iowa,  172,  wbivb  ar«  ex- 
plained in  the  Witter  and  Heins  Oases,  we 
barve  consistently  adhered  to  the  rule  an- 
nounced. The  Mullarky  Case,  in  19  Iowa, 
23,  does  not  hold  that  a  city  has  power  to 
issue  negotiable  bonds,  except  perhaps  aa  * 
refunding  scheme.  The  scrip  or  notes  is- 
sued originally  in  that  case  were  not  in  the 
form  of  bank  bills,  nor  were  they  intended  to 
circulate  as  money.  They  were,  aa  we  un- 
derstand it,  warrants;  and  there  is  no  show- 
ing that  the  refunding  bonds  were  negoti- 
able. An  exaaunatk>n  of  the  Hull  Case  in  12 
Iowa,  172,  will  show  that,  if  it  is  an  author- 
ity for  anything,  it  is  in  fiavor  of  appellee's 
contention.  We  shall  in  a  subsequent  pcrnt- 
graph  again  refer  to  these  dedstons. 

But  it  is  argued  that,  aa  the  city  bad  the 
right  to  refuiMi  its  indeiitednesB  under  chap- 
ter 16,  p.  28,  Acts  24th  gen.  assem.,  and 
could  have  issued  warrants  in  payment  of 
the  land,  these  bonda  should  be  treated  as 
valid.  This  would  b«  a  most  dangerous  doe- 
trine  to  announce.  In  effect  it  means  this: 
If  an  unanttiorized  act  may  be  ratified  it  is 
binding  whether  ratified  or  not.  Suffice  it 
to  say,  the  city  has  never  refunded,  nor  has 
it  shown  any  disposition  to  do  so;  and  the 
cross  petition  is  baaed  upon  invalid  bonds. 
The  mere  fact  that  the  city  migfait  fund  its 
indebtedness  and  issue  bonds  therefor  is  no 
reason  why  these  illegal  bonds  should  be 
vitalized.  Moreover,  tiiere  was  no  outstand- 
ing indebtedness  of  the  city,  evidenced  by 
warrants,  which  could  be  refunded  under 
chapter  16,  p.  28,  Acta  24th  gen.  assem. 
The  dty  had  not  executed  warrants  to  any- 
one, and  was  not  attempting  to  fund  its  in- 
debtedness when  it  executed  the  bonds  in 
quesUon.  They  were  delivered  to  the  rail- 
way company  as  a  pure  gratuity.  The  cases 
cited  by  appellant  are  not  in  point  on  this 
proposition. 

2.  Further,  it  is  argued  Uiat  recovery  may 
be  had  on  these  bonds  aa  non-negotiable  in- 
struments; that  is  to  say,  it  is  argued  that 
the  coiu-t  may  disrt^rd  the  words  of  ne- 
gotiability and  enforce  the  instruments  as  if 
they  were  warrants  issued  by  the  city,  and 
many  cases  cited  are  in  support  of  this  prop- 
osition. The  cases  cited  are:  Sioux  City  t. 
Weare,  69  Iowa,  96,  12  N.  W.  786;  Dively  t. 
Oedar  Falls,  21  Iowa,  665;  dark  r.  Polk 
County,  19  Iowa,  248;  Pacific  Improv.  Co.  t. 
Clarksdale,  20  0.  ^g,^e<?f  <3(5fo??te»P- 
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68,  74  Fed.  S28.  Wbat  is  said  in  the  Weare 
Case  is  purely  obiter,  and  not  binding  upon 
us.  In  the  Dively  Onao  the  court  expressly 
held  that  if  the  instrument  issued  by  the 
city  wae  void  n»  recovery  could  be  had 
thereon;  and  in  the  same  case  it  is  said 
that,  if  the  scrip  in  that  case  was  issued 
in  excess  of  authority,  that  was  a  complete 
defense  to  the  action.  There  is  no  holding 
in  that  case  that  recovery  could  be  had 
on  the  scrip.  Our  rule  is  tha/t  when  niainic- 
ipal  bonds  are  executnd  without  authority 
they  are  void,  and  no  recovery  can  be  had 
thereon.  Hull  ▼.  Marshall  County,  supra; 
McPherson  v.  Foster  Bros.  43  Iow«,  48,  22 
Am.  Rep.  21S;  CStamberlain  t.  Burlington, 
19  Iowa,  39S. 

The  great  weight  of  authority  in  tUs 
oountry  is  that,  if  negotiable  paper  is  issued 
without  authority  of  law,  no  action  can  be 
maintained  thereon  for  any  purpose.  Nash- 
ville V.  Bay,  19  WalL  468,  22  L.  ed.  164; 
Merrill  v.  Monticello,  138  U.  S.  673,  34  L. 
ed.  1069,  11  Sup.  Ot.  Rep.  441;  Hedges  t. 
Dixon  County,  160  U.  8.  182,  37  L-  ed.  1044, 
14  Sup.  Ct.  Rep.  71;  Dodge  v.  Memphis, 
51  Fed.  166.  The  only  cases  to  the  contrary 
seem  to  be  the  Weare  Case  and  Pacific  Im- 
proiy.  Co,  ▼.  Clarksdale,  supra..  But  what 
is  said  in  wch  is  pure  obiter,  as  an  exami- 
nation will  show.  On  prinraple,  the  rule 
we  have  announced  must  be  correct.  Re- 
covery, if  had  upon  tiie  instrument,  must 
be  as  it  i»  writtm;  and,  if  void,  there  can  be 
no  TMOvery  thereon.  To  hold  otherwise 
would  be  contrary  to  all  sound  notions  of 
law  and  procedure.  It  would  also  allow  one 
to  strike  out  the  illegal  and  void  part  of  an 
indivisible  contract,  and  to  recover  in  every 
instance  upon  the  part  which  is  good.  It 
does  not  lie  in  the  mouth  of  the  holder  of 
a  void  instrument  to  say  that  he  will  strike 
out  the  illegal  part,  and  insist  only  upon 
that  which  he  avers  to  be  legal.  If  the  law 
were  otherwise,  one  might  reooiver  upon 
even  a  forged  instrument,  or  one  illegal  in 
part  which  is  indivisible  in  form  or  sub- 
stance. Doubtless  there  are  many  cases, 
upon  warrants  negotiable  in  form,  wherein 
recovery  has  been  allowed;  but  suoh  war- 
rants are  not  in  fact  negotiable,  and  words 
of  negotiability  are,  in  such  cases,  clearly 
surplusage.  National  State  Bank  v.  In- 
diana District,  39  Iowa,  490;  Wall  ▼.  Mon- 
roe County,  103  U.  8.  74,  26  L.  ed.  430; 
Clark  V.  Polk  County,  aupra;  Clark  v.  Des 
Moines,  19  Iowa,  200-290,  87  Am.  Dec.  423; 
Keller  ▼.  Hicks,  22  Cal.  460,  83  Am.  Dec  78; 
Dana  v.  San  Francisco,  19  Cal.  490. 

8.  Again,  it  is  argued  that,  prior  to  the 
dedsions  in  the  Heine  and  Witter  Cases, 
which  were  decided  after  the  bonds  in  this 
case  were  issued  and  delivered,  this  court 
was  committed  to  the  doctrine  that  a  atj 
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might  issue  negotiable  bonds  in  such 
as  this,  and  that  to  now  hold  to  the  contrary 
would  be  in  violation  of  the  constitutional 
provisioa  with  reference  to  the  impairment 
of  the  obligations  of  contracts.  Many  cases 
are  cited  in  siq^port  of  this  contention,  al- 
though none  of  them,  as  it  seems  to  us,  go 
so  far  as  to  hold  that  the  constitutional 
limitation  applies  to  a  judicial  decision,  un- 
less that  decision  be  the  oon>tructioa  of  a 
particular  statute,  under  which  the  bonds  or 
contracts  in  each  case  were  executed.  In 
analyzing  the  various  cases  on  this  subject, 
regard  must  be  had  to  the  tribvnal  !n  which 
they  arose.  If  the  case  originated  in,  or  was 
removed  to  the  Federal  court,  tiaA  court 
was  at  liberty  to  follow  such  decision  of  the 
state  court  as  it  saw  fit  t<i  adopt,  and 
might,  of  course,  consider  the  equities  of  the 
particular  case  in  adopting  its  rule.  The 
Federal  Supreme  Court  has,  in  many  cases 
where  there  has  been  a  change  of  view  by 
the  state  court,  followed  the  first  decision  of 
that  court ;  and,  if  the  action  was  to  enforce 
contract  rights,  the  United  States  courts 
have  often  followed  the  law  as  it  was  de- 
clared by  the  state  court  when  the  contract 
was  entered  into.  In  other  words.  Federal 
courts,  on  questions  of  general  law,  are  not 
bound  by  state  oonrt  decisions,  and  may 
adopt  such  rules  a«  they  think  best,  sus- 
tained by  reason  and  authority.  They  have 
also  at  times  applied  a  sort  of  equitable 
doctrine,  and  held  to  a  rule  which  sustains 
a  contract  legal  when  Mttered  into  according 
to  the  then  existing  decisioBs  of  tiie  state 
court,  but  which  afterwards,  on  further  re- 
flection, were  held  illegal  by  the  state  court. 
Los  Angeles  v.  Los  Angeles  City  Water  Co. 
177  U.  S.  568,  44  L.  ed.  886,  20  Sup.  Ct. 
Rep.  736;  Great  Southern  Fire  Proof  Hotel 
Co.  V.  Jones,  193  U.  S.  632,  48  L.  ed.  778, 
24  Sup.  Ct.  R^.  576;  National  Mnt.  Bldg. 
ft  L.  Asso.  V.  Braban,  193  U.  6.  636, 
48  L.  ed.  823,  24  Sup.  Ct  Rep.  632, 
and  cases  cited.  Vide  also  Gelpcke  v. 
Dubuque,  1  Wall.  176,  17  L.  ed.  520;  Wade 
V.  TraviU  County,  174  U.  S.  499,  43  L.  ed. 
1060,  19  Sup.  Ct.  Rep.  716.  If  the  case  goes 
directly  <from  a  state  court  to  the  Supreme 
Court  of  the  United  States,  no  suoh  ques- 
tion as  is  here  presented  arises,  for  a  change 
of  judicial  decision  is  not  a  law  impairing 
the  obligations  of  contracts.  National  MuC 
Bldg.  &  L.  Asso.  V.  Brahan,  193  U.  S.  636, 
48  L.  ed.  823,  24  Sup.  Ct.  Rep.  632,  Affirming 
80  Miss.  431,  57  LJI.A.  793,  31  So.  840. 
This  distinction  is  clearly  pointed  out  in 
Central  Land  Co.  v.  Laidley,  150  U.  S.  103, 
40  L.  ed.  91.  16  Sup.  Ct.  Rep.  80.  See 
alEO  Mississippi  &,  M.  R.  Co.  v.  McCIure. 
10  Wall.  511,  19  L.  ed.  997. 

A  judicial  decision  is  not  a  law.     It  is 
merely  evidence  of  what  the  law  la.  aai  m 
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change  of  decision  is  not  the  promulgation 
of  a  new  law.  Hence  the  constitutional  yco- 
vision  does  not  apply  to  judicial  decisions. 
Storrie  t.  Cortes,  90  Tex.  283,  36  LILA.  666, 
38  S.  W.  164;  Alferits  T.  Borgwardt,  126 
CaL  201,  68  Bac.  460;  Ray  t.  Western  Penn- 
sylvania Natural  Gas  Co.  138  Pa.  576,  12 
Ua-A.  290,  21  Am.  St  Rep.  922,  20  Atl. 
1065.  We  axe  inclined  to  the  view  that  there 
is  nothing  in  the  Constitution  which  forbids 
a  change  of  judicial  opinion,  except  it  be 
with  reference  to  «  particular  statute;  al- 
though we  must  confess  that  there  are  some 
strong  cases  to  the  contrary.  As  support- 
ing our  view,  see  Storrie  v.  Cortes,  tupra; 
Center  School  Twp.  ▼.  State,  150  Ind.  168, 
49  N.  E.  961;  Shepherd's  Point  Land  Co.  t. 
Atlantic  Hotel,  134  N.  C.  397,  46  S.  E.  748. 
But  we  need  not  speculate  upon  this  prop- 
osition, for  there  are  only  two  cases  which 
gire  any  color  to  appellant's  contention,  and 
in  each  of  them  the  language  used  was  obi- 
ter. In  the  Weare  Case  there  was  a  col- 
lateral attack  upon  the  bonds  issued  by  the 
municipality;  and  what  was  said  with  ref- 
erence to  the  issuance  of  negotiable  bonds, 
and  as  to  the  right  to  recover  thereon,  is 
so  dearly  obiter  that  we  need  say  no  more 
as  to  tiiat  case.  It  may  be  observed  that 
that  part  of  the  decision  relating  to  the  is- 
suance of  the  negotiable  bonds  was  based 
upon  a  then  overruled  case  from  the  Su- 
preme Court  of  the  United  States.  There 
is  no  showing  that  the  appellant  in  this  case 
relied  upon  any  of  the  so-called  opinions  of 
this  court  holding  to  the  view  now  talcen 
by  it,  and  there  is  no  basis  for  any  sort  of 
equitable  estoppel. 

4.  Lastly  it  is  contended  tliat  appellant 
is  entitled  to  recover  on  the  common  counts 
as  for  benefits  conferred  upon  the  oity. 
That  Issue  in  no  way  affects  plaintiff's  ease, 
but  it  is  important  to  the  city.  Let  us  see 
what  benefits,  if  any,  the  landholders  con- 
ferred upon  the  city.  The  city  donated  its 
bonds  to  the  railway  company,  and  the  rail- 
way sold  them  to  appellants.  The  railway 
purcliased  the  depot  grounds,  and  paid  for 
them  out  of  its  own  money.  The  original 
owner  of  the  grotatd  has  received  his  money 
and  is  mailing  no  complaint.  If  any  benefit 
has  been  conferred  by  the  bondholders  upon 
anyone,  it  was  upon  the  railway  company. 
The  city's  act  was  a  pure  donation ;  and,  as 
the  original  owner  has  received  hie  money, 
no  equities  can  be  worked  out  through  Idm. 
The  bonds  or  the  land  was  donated  to  the 
railway  company,  on  the  theory,  perhaps,  of 
some  incidental  benefit  to  the  t&tj;  but  the 
city  did  not  obligate  itself  to  make  the 
bonds  good,  so  that  no  equity  can  lie  worked 
out  tlirough  the  railway  company.  If  the 
city  had  undertaken  to  purchase  the  prop- 
erty, and  had  given  the  landomMr  worth- 
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less  paper,  doubtless  the  vendor  would  have 
some  sort  of  action  against  the  city;  but 
these  are  not  the  faots  here.  The  city 
has  the  incidental  benefit  of  depot  grounds 
which  have  been  fully  paid  for,  and  the 
rsilway  company  has  had  the  benefit  vt 
the  bondholders'  money.  It  received  this 
through  bonds  donated  to  it  by  the  city; 
but  the  city  is  not  bound  to  make  its  do- 
nation good.  The  case  is  ruled  in  this  re- 
spect by  Hedges  v.  Dixon  County,  160  U. 
S.  182,  37  L.  ed.  1044,  14  Sup.  Ct  Rep.  71; 
Coquard  v.  Oquawka,  192  IIL  366,  61  N. 
E.  660;  Travelers'  Ins.  Co.  t.  Johnson  City, 
49  L.  B.  A.  123,  40  C.  C  A.  68,  99  Fed. 
663.  No  recovery  can  be  had  on  the  quan- 
tum meruit. 

In  closing  it  is  well  to  say  that  appellants 
are  not  and  cannot  be  innocent  holders  of 
the  bonds  in  suit.  They  were  charged  with 
notice  of  the  authority  and  power  of  the 
municipality  as  conferred  by  statute.  This 
is  so  fundamental  that  we  need  only  cits 
Dixon  County  v.  Field,  111  U.  S.  83,  28  L. 
ed.  360,  4  Sup.  Ct.  Rep.  315;  East  Oakland 
Twp.  T.  Skinner,  04  U.  S.  265,  24  L.  ed.  125; 
Grant  Twp.  t.  Reno  Twp.  107  Mich.  409, 
65  N.  W.  376;  Uncss  Nat.  Bank  v.  Superior, 
116  Wis.  340,  91  N.  W.  1004. 

The  demurrers  were  properly  sustained, 
and  the  judgment  is  affirmed. 

I'etition  for  rehearing  denied. 


ALABAMA  SUPRBMB  COURT. 

ALABAMA    GREAT    SOUTHERN    RAIL- 
ROAD COMPANY,  Appt, 

T. 

T.  T.  QUARLES  et  al. 

(—  Ala.  — ,  40  So.  120.) 

Canier— Oelay    ia    transportation— act    of 
God. 

Failure  of  a  railroad  companT  for 
eleven  days  to  forward  property  delivered 
to  it  for  transportation  prevents  its  escap- 
ing lisJtility  in  case  the  property  is  de- 
stroyed by  a«t  of  Qod  which  would  not  have 
resulted  had  the  property  been  forwarded 
promptly. 


(January  80,  1906.) 


Not*.  — For  a  diseuaaion  of  the  authori- 
ties as  to  the  liability  of  carrier  for  de- 
struetioB  of  goods  by  act  of  God  after  a 
delay  on  the  part  of  the  carrier,  see  Green - 
Wheeler  Shoe  Co.  ▼.  Chicago,  R.  L  &  P.  R. 
Co.  iKwt,882, 
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APPEAli  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Greene  County  In 
plaintiffs'  favor  in  an  action  brought  to  re- 
cover the  value  of  property  lost  while  in  de- 
fendant's possession  for  transportation.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  6.  Smith  and  E.  D.  Smith,  for 
appellant : 

To  render  defendant  liable,  its  negligence 
must  be  the  proximate  cause  of  the  injury; 
that  is,  the  injury  sustained  must  have  been 
such  as  might  have  been  reasonably  antici- 
pated in  the  ordinary  and  usual  course  of 
events. 

Alabama  G.  S.  R.  Co.  r.  Arnold,  80  Ala. 
600,  2  So.  337;  Armstrong  v.  Montgomery 
Street  R.  Co.  123  Ala.  233,  26  So.  349; 
Cooley  Torts,  p.  73,  f  69;  Bishop,  Non-Con- 
tract Law,  pp.  41,  42;  16  Am.  &  Eng.  Enc. 
Law,  pp.  436-440;  Louisville  &  N.  R.  Co.  v. 
Quick,  126  Ala.  653,  28  So.  14;  Western  R. 
Co.  V.  Mutch,  97  Ala.  194,  21  L.R.A.  318,  38 
Am.  St.  Rep.  179,  11  So.  894;  Williams  v. 
Woodward  Iron  Co.  106  Ala.  254,  17  So.  517. 

Although  the  carrier  has  delayed  the  car- 
riage of  goods  and  an  act  of  God  intervenes 
and  damages  the  goods,  the  carrier  is  not 
liable. 

Morrison  v.  Davis,  20  Pa.  171,  67  Am.  Dec. 
695;  Denny  v.  New  York  C.  R.  Co.  IS  Gray, 
481.  74  Am.  Dec.  645;  Hoadley  v.  Northern 
Transp.  Co.  IIS  Mass.  304,  15  Am.  Rep.  106; 
Daniels  v.  Ballantine,  23  Ohio  St.  532,  13 
Am.  Rep.  264;  Michigan  C.  R.  Co.  t.  Bur- 
rows, 33  Mich.  6;  McVeagh  v.  Atchison,  T. 
4  S.  F.  R.  Co.  3  N.  M.  327,  6  Pac.  457;  Mc- 
Graw  ▼.  Baltimore  &  0.  R.  Co.  18  W.  Va. 
861,  41  Am.  Rep.  696;  Hewett  ▼.  Chicago, 
B.  &  Q.  R.  Co.  83  Iowa,  611,  19  N.  W.  790; 
Memphis  &  C.  R.  Co.  t.  Reeves,  10  Wall. 
176,  19  L.  ed.  909. 

Messrs.  De  Graffeniied  &  Evins  for  ap- 
pellees. 

Tyson,  J.,  delivered  the  opinion  of  the 
court: 

Only  one  question  is  presented  by  the 
record  in  this  case.  It  is  this:  Whether 
the  defendant  as  a  common  carrier  can  avail 
itself  of  the  defense  of  the  act  of  God  under 
the  facts  i^tton  which  the  case  was  tried. 
The  facts  may  be  stated  as  follows:  The 
plaintiffs  were  ootton  buyers,  doing  busi- 
ness in  Eutaw,  Alabama.  On  January  11, 
1904,  they  bought  at  Moundville,  Alabama, 
six  bales  of  cotton  from  one  Findlay,  which 
he  delivered  to  defendant  at  that  place  on 
that  day  for  shipment,  and  received  from 
defendant's  agent  its  bill  of  lading  therefor, 
consigning  the  cotton  to  plaintiffs  at  Eu- 
taw. The  defendant  was  at  that  time  and 
at  the  time  of  the  trial  a  common  carrier, 
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operating  between  Moundville  and  Eutaw, 
stations  on  its  line  situated  20  miles  apart. 
The  cotton  was  never  delivered  by  the  de- 
fendant to  the  plaintiffs.  On  the  morning 
of  the  22d  day  of  January,  1904,  a  cyclone 
of  great  violence  passed  through  the  town 
of  Moundville,  practically  destroying  it, 
killing  and  wounding  many  people,  and  de- 
stroying the  cotton,  but  did  not  pass 
through  Eutaw.  It  will  be  noted  that  the 
delay  in  shipping  the  cotton  was  about 
eleven  days  after  it  was  received  by  the  de- 
fendant, and  this  is  the  fact  relied  upon  aa 
precluding  the  defendant  from  asserting  that 
the  cyclone,  which  confessedly  was  an  act 
of  God,  was  the  cause  of  the  loss,  in  order 
thereby  to  relieve  itself  of  all  liability  for 
its  failure  to  safely  deliver  the  cotton  at 
Eutaw. 

As  a  general  rule  the  undertaking  of  a 
common  carrier  to  transport  goods  to  a  par- 
ticular destination  includes  the  obligation  of 
a  safe  delivery  of  them,  within  a  reasonable 
time,  to  the  consignee.  And  the  contract  of 
carriage  ia  one  of  insurance  against  every 
loss  or  damage,  except  such  as  may  be  occa- 
sioned by  the  act  of  God  or  the  public  ene- 
my, or  the  fault  of  the  owner  of  the  goods 
or  his  agent.  And  in  this  state  the  shipper 
makes  a  prima  facie  case  against  the  car> 
rier  when  he  shows  the  goods  were  not  deliv- 
ered, and,  in  order  for  the  carriw  to  relieve 
itself  of  the  absolute  liability  for  their  lose 
as  an  insurer,  it  must  bring  itself  within 
the  exception  relied  upon  aa  an  excuse  for 
its  failure  to  deliver.  Grey  ▼.  Mobile  Trade 
Co.  55  Ala.  387,  28  Am.  Rep.  729,  and  case* 
there  cited.  Has  the  defendant  done  thia, 
when  it  appears  that  it  was  in  defaudt  in  not 
carrying  ouit  its  contract  by  not  ^pping 
the  cotton  within  a  reasonable  time,  as  it 
obligated  itself  to  do,  and  which  if  it  had 
done  the  cotton  would  not  have  been  de- 
stroyed by  the  cyclone  t  In  other  words, 
will  it  be  allowed  to  invoke  the  aot  of  Gk>d 
which  destroyed  the  cotton  as  an  excuse  for 
the  failure  to  deliver  it,  when,  if  it  had  dis- 
charged its  duty,  the  cotton  would  not  have 
been  destroyed? 

This  precise  question  has  arisen  and  been 
adjudicated  in  other  states.  In  some  of 
them  the  question  has  been  answered  in  the 
affirmative,  and  in  others  in  the  n^fative. 
The  appellate  courts  of  New  Yerk  and  Penn- 
sylvania were  the  first  to  lead  off  on  this 
question.  The  New  York  court  held  the 
carrier  liable,  and  the  Peimsylvania  court 
held  that  it  was  not. .  When  the  question 
arose  in  other  jurisdictions,  some  of  the 
courts  followed  the  lead  of  the  New  York 
court,  and  others  that  of  the  Pennsylvania 
court,  so  that  the  decisions  of  these  two 
states  may  be  regarded  as  the  leading  one% 
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pro  and  con,  upon  ike  question  here  present- 
ed. The  cases  in  New  York  are  Michaels  v. 
New  York  C.  R.  Oo.  30  N.  Y.  564,  86  Am. 
Dec.  415,  and  Read  t.  Spaulding,  30  N.  Y. 
630,  86  Am.  Dec.  426.  The  Pennsylvania 
case  is  Morrison  t.  Davis,  20  Fa.  171,  57 
Am.  Dec.  695.  The  New  York  cases  held, 
and  we  think  correctly,  that,  where  a  car- 
rier is  intrusted  with  goods  for  transporta- 
tion and  they  are  lost,  the  law  holds  him 
responsible  for  the  loss  unless  exempted  by 
showing  that  the  loss  was  caused  by  the  act 
of  God  or  the  pubUo  enemy.  And  to  avail 
himself  of  such  exemption  he  must  show 
that  he  was  free  from  fault  at  the  time.  In 
other  words,  when  there  is  an  unreasonable 
delay  on  the  part  of  the  carrier  in  forward- 
ing the  goods  and  they  are  destroyed  by  the 
act  of  God  during  this  delay,  that  he  is  not 
excused,  for  the  reason  that  it  was  by  His 
fault  that  tbey  were  exposed  to  the 'peril. 
Says  the  court  in  Read  v.  Spaulding,  quoting 
the  language  of  Gould,  J.,  in  Williams  v. 
Grant,  1  Conn.  487,  7  Am.  Dec.  235:  "It  is  a 
condition  precedeirt  to  their  exoneration  [of 
the  carriers-]  that  they  should  have  been  in 
no  default;  or,  in  other  words,  that  the 
goods  of  the  bailor  should  not  have  been 
exposed  to  the  peril  or  accident  .  .  . 
by  their  own  misconduct,  neglect,  or  igno- 
rance. For,  though  the  immediate  or  proxi- 
mate caiue  of  a  loss,  in  any  given  instance, 
may  have  been  what  is  termed  the  act  of 
God,  0-  inevitable  accident,  yet,  if  the  car- 
rier Tuineceasarily  exposed  the  property  to 
such  accident  by  any  culpable  act  or  omis- 
sion of  his  own,  he  is  not  excused."  In  line 
with  this  holding  may  be  found  the  courts 
of  Kentucky,  Missouri,  Illinois,  and  Tennes- 
see. Hemsheim  Bros.  ▼.  Newport  News  & 
M.  Valley  Co.  18  Ky.  L.  Rep.  227,  35  S.  W. 
1U6;  Armentrout  v.  St.  Louis,  K.  C.  &  N. 
R.  Co.  1  Mo.  App.  158;  Pruitt  v.  Qannibal 
&  St  J.  R.  Co.  62  Mo.  527;  Wald  v.  PitU.- 
burg,  CCA  St.  L.  R.  Co.  162  111.  545,  35 
LJI.A.  356,  53  Am.  St.  Rep.  332,  44  N.  E. 
888;  Southern  Exp.  Co.  v.  Womack,  1  Heisk. 
256. 

On  the  other  hand,  as  approving  the  doc- 
trine of  Morrison  v.  Davis  (Pa.  case),  may 
be  found  the  courts  of  Michigan,  Mississippi, 
Ohio,  Massachusetts,  and  the  Supreme 
Court  of  the  United  Scales.  Michigan  C. 
R.  Co.  V.  Burrows,  33  Mich.  15;  Merchants' 
Wharfboat  Asso.  v.  Wood,  64  Miss.  669.  60 
Am.  Rep.  76,  2  So.  76;  Yazoo  &  M  Valley 
R.  Co.  V.  Millsaps,  76  Miss.  855,  71  Am.  St. 
Rep.  543,  25  So.  672 ;  Daniels  v.  Ballantine, 
23  Ohio  St.  532,  13  Am.  Rep.  264;  Denny  v. 
New  York  C  R.  Co.  13  Gray,  481,  74  Am. 
Dec.  645;  Hoadley  v  Northern  Transp.  Co. 
115  Mass.  304,  15  Am.  Rep.  106;  Memphis  & 
C.  R.  Co.  V.  Reeves,  10  Wall.  176,  19  L.  ed. 
909.  Tt  must  be  admitted  that  in  all  these 
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cases,  except  the  cases  reported  in  13  Gray, 
74  Am.  Dec,  and  64  Miss.,  60  Am.  Rep.,  2 
So.,  the  principles  declared  in  the  Morrimn 
v.  Davis  Case  were  directly  involved,  and 
that  they  are  in  direct  conflict  with  our 
views  and  with  our  own  case  of  Louisville 
&  N.  R.  Co.  V.  Gidley,  119  Ala.  523,  24  So. 
753.  In  those  two  cases  (13  Gray,  74  Am. 
Dec.,  and  04  Miss.,  60  Am.  Rep.  2  So.)., the 
defendants  were  bailees,  and  their  liability 
was,  of  course,  predicated  upon  negligence. 
And  while  the  Massachusetts  court,  in  that 
case,  approved  what  was  said  in  Morrison 
V.  Davis  upon  the  point  that  the  delay  in 
the  transportation  of  the  goods  was  not  the 
proximate  cause  of  their  injury,  it  cannot 
be  held  to  liave  approved  the  proposition 
that  a  defendant,  when  liable  as  an  insurer, 
being  at  fault  at  the  time  the  act  of  God 
caused  the  loss,  oould  invoke  that  act  as  a 
defense.  That  case,  therefore,  cannot  be  re- 
garded as  authority  on  the  point  under  con- 
sideration. For  the  same  reason  the  ease  in 
64  Miss,  cannot  be  r^arded  as  authority. 
And  in  our  opinion  the  fallacy  of  the  doe- 
trine  in  Morrison  t.  Davis  is  made  apparent 
when  we  view  the  liability  of  the  carrier 
from  the  standpoint  of  an  insurer,  and  not 
that  of  a  bailee  for  hire. 

Adverting  again  to  our  case  of  Louisville 
&,  N.  R.  Co.  V.  Gidley,  supra,  we  need  only 
to  state  what  was  there  held,  to  see  that 
it  supports  the  position  we  have  taken.  In 
that  case  the  plaintiflF  delivered  to  the  de- 
fendant, a  common  carrier,  on  Saturday,  at 
Gadsden,  some  leather  to  be  shipped  to  Phil- 
adelphia, and  received  from  it  a  bill  of 
lading  limiting  defendant's  liability  to  due 
care  and  reasonable  diligence  in  protecting 
it  from  loss  by  fire.  The  leather  was  re- 
ceived in  time  for  shipment  on  the  same 
day  over  a  line  connecting  with  defendant's 
road,  5  miles  from  Gadsden ;  but  it  was  held 
for  shipment  over  defendant's  usual  route, 
by  way  of  Calera,  on  Monday  morning  fol- 
lowing; no.  freight  train  running  on  Sun- 
day. It  was  held  that  as  matter  of  law  de- 
fendant .was  not  justified  in  delaying  the 
shipment,  and  its  failure  to  ship  on  the 
day  the  leather  was  received  rendered  it 
liable  for  its  loss  by  fire  which  occurred  on 
the  night  of  the  day  the  leather  was  re- 
ceived. This  holding,  it  seems  to  us,  clearly 
put  this  court  in  line  with  the  New  York 
cases.  For,  imdoubtedly,  the  principle  which 
must  control  is  the  same  whether  the  car- 
rier undertakes  to  exempt  itself  from  lia- 
bility as  an  insurer  by  the  act  of  God  or 
the  public  enemy,  or  by  contract  againat 
fire  not  occasioned  by  its  own  neglect. 
Steele  v.  Townsend,  37  Ala.  247,  253-260, 
70  Am.  Dec.  49.  In  this  case  (Steele  ▼. 
Townsend),  on  page  256  of  37  Ala.,  and  on 
page  55  of  79  Am.  Dec.,  will  be  found  thit 
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qnotatlon,  wMcIi  seems  to  be  approved,  from 
CSoggs  T.  Bernard,  1  Smith,  Lead.  Cas.  319, 
directly  on  the  point  here  involved:  '^he 
true  view  is  not  that  the  carrier  discharges 
his  liability  by  showing  an  act  of  God,  and 
is  then  responsible,  as  an  ordinary  agent, 
fbr  negligence;  but  that  the  intervention  of 
negligence  breaks  the  carrier's  line  of  de- 
fense, by  showing  that  the  injury  or  loss 
was  noi  directly  caused  by  the  act  of  God, 
or,  more  corre»tly  speaking,  was  not  the 
act  of  God." 

While  this  may  be  diotum,  it  is  in  accord 
with  our  views  and  those  expressed  in 
oa«es  upon  which  we  rely,  and  clearly  indi- 
cates the  views  of  this  court  at  that  time 
upon  the  question  here  under  consideration. 

Affirmed. 

i 

Dowdell,  Simpson,  and  Aadeison,  JJ.,  oon- 
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SMITH'S  CASH  STORE,  Appt., 

V. 

FIRST  NATIONAL  BANK  OP  SAN  FRAN- 
CISCO, Eespt. 

(—  Oai  — ,  84  Pac.  863.) 

Banks — refnial  to  pay  check— limitation  of 
actions. 

An  action  for  damages  for  failure  to 
pay  a  check  is  witliin  a  statute  barring  in 
two  years  an  action  upon  a  contract  obliga- 
tion or  liability  not  founded  upon  a  writ- 
ten instrument,  and  is  not  within  the  pro- 


vision relating  to  actions  involving  trust 
relations;  and  the  averment  that  the  bank, 
with  intent  to  defraud  the  depositor,  had 
secretly,  wilfully,  knowingly,  and  fraudu- 
lently withdrawn  from  nis  acoount  the 
money  deposited  to  pay  the  check,  is  imma- 
terial. 

(March  26,  1906.) 

APPEAL  by  plaintiil  from  a  judgment  of 
the  Superior  Court  for  tiie  City  and 
County  of  San  Francisco  in  defendant's  fa- 
vor in  an  action  brought  to  recover  damages 
for  defendant's  alleged  wrongful  refusal  to 
pay  plaintiff's  check.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  B.  S.  Bellew  and  Denaon  ft 
Schlesinger  for  appellant. 

Messrs.  Lloyd  &  Wood  for  respondent. 

HcParland,  J.,  delivered  the  opinion  of  the 
court: 

The  demurrer  to  the  complaint  was  sus- 
tained, and  judgment  rendered  for  defmMi- 
ant,  and  from  this  judgmmt  plaintiff  ap- 
peals. 

Hie  demnrrer  was  upon  the  grounds  that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  that  the 
alleged  cause  of  action  is  barred  by  the 
provisions  of  subdivision  1  of  §  339  of  the 
Code  of  CSvil  Procedure.  The  substantial 
averments  of  the  complaint  are  these:  That, 
at  the  times  mentioned  in  the  complaint, 
the  plaintiff  was  engaged  in  conducting  a 
"general  merchandise  and  ccnnmission  busi- 
ness," and  the  defendant  was  carrying  on 


Case  Note.  —  Character  of  action  by  de- 
positor against  bank  for  wrongfully  refus- 
ing to  honor  check: It  will  be  ob- 
served that  the  decision  in  the  foregoing 
case  holding  plaintiff's  cause  of  action 
barred  was  based  upon  the  court's  charac- 
terization of  the  action  as  ew  contractu. 
There  is,  however,  considerable  diversity  of 
opinion  as  to  the  exact  character  of  such 
action, — whether  it  is  ex  contractu  or  ea 
delicto. 

Where  the  depositor  is  a  trader,  an  ac- 
tion by  him  against  a  bank  for  refusal  to 
honor  a  check,  where  there  are  sufficient 
funds  to  pay,  seems  to  be  generally  regarded 
as  one  in  tort.  Thus,  in  Svendsen  v.  State 
Bank,  64  Minn.  40,  31  LJLA.  6S2,  68  Am. 
St.  Rep.  622,  65  N.  W.  1086,  it  was  held 
that  when  a  bank,  having  sufficient  fimds 
to  pay  the  check  of  a  depositor,  refused  to 
do  so,  the  refusal  amounted  to  a  slander 
of  the  merchant  or  trader  in  his  business, 
and  he  was  entitled  to  recover  general,  com- 
pensatory damages. 

And  in  Eichner  v.  Bowery  Bank,  24  App. 
Div.  63,  48  N.  Y.  Supp.  978,  it  was  held 
that  while  the  illegal  refusal  of  a  bank  to 
honor  the  check  of  a  depositor  might 
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amount  to  slander,  such  an  action  would 
not  lie  against  a  corporation  bank,  as  the 
corporation  would  only  be  liable  for  the 
acts  of  its  agent,  and  there  could  be  no 
agency  for  slander. 

Other  cases  also  hold  that  such  an  action 
brought  by  a  trader  is  analogous  to  one  in 
slander.  Thus,  in  J.  M.  James  Co.  v.  Con- 
tinental Nat.  Bank,  105  Tenn.  1,  61  LJLA. 
256,  80  Am.  St.  Rep.  867,  58  S.  W.  261,  it 
was  held  that  such  an  action  is  in  tort  and, 
though  it  does  not  amount  to  an  action  in 
slander,  is  analogous  to  that  class  of  ac- 
tions; and  hence  failure  to  alle^  special 
damages  is  not  fatal  to  a  complaint  alleg- 
ing wrongful  refusal  to  honor  a  check,  where 
it  avers  that  plaintiff  was  a  trader. 

One  of  the  leading  cases  upon  this  point 
is  Schaffner  v.  Ehrman,  139  lU.  109,  15 
L.R.A.  134,  32  Am.  St.  Rep.  192,  28  N.  E. 
917,  where  it  is  held  that,  for  a  refusal  of 
a  bank  to  pay  the  check  of  a  trader  for 
want  of  funds  which  occurred  by  a  mere 
mistake  in  bookkeeping,  more  than  nom- 
inal damages  may  be  given  without  proof  of 
actual  loss  or  damage,  as  in  an  action  for 
slander.  But  Judge  Craig  in  the  dissenting 
opinion  said  that  the  actioifc  iJthQiwiJ" 
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"a  general  banking  business;"  that  for  sev- 
eral years  prior  to  January  29,  1900,  plain- 
tiff, as  a  depositor,  had  an  account  with  de- 
fendant; than  on  January  29,  1900,  plaintiff 
deposited  with  defendant  $4,000,  and  on  said 
day  drew  checks  for  certain  amounts  upon 
defendant  in  favor  of  various  persons,  such 
checks  amounting  in  the  aggregate  to  93,679. 
55;  that  said  checks  were  presented  by  the 
holders  thereof  to  the  defendant  for  pay- 
ment on  January  SO,  1900,  and  on  said  day 
the  defendant  refused  to  pay  or  honor  said 
checks,  or  any  of  them,  and  returned  them 
to  the  holders  thereof  with  the  statement 
that  defendant  had  not  sufficient  funds  on 
deposit  to  insure  their  payment.  It  is  then 
averred  that  by  tbe  refusal  of  the  defendant 
to  pay  checks  plaintiff  was  greatly  injured 


in  its  credit;  that  its  creditors  threatened 
litigation  and  attachments,  and  to  avoid 
the  same  plaintiff  was  compelled  to  make 
certain  assignments  of  its  property,  and  in 
maldng  such  assignments,  and  in  matters 
incident  thereto,  plaintiff  was  put  to  large 
expense,  and  compelled  to  pay  out  large 
sums  of  money  amounting  to  ^6,000;  that 
it  was  compelled  to  sell  large  quantities  of 
its  goods  at  a  sacrifice,  and  suffered  a  loss 
thereby  in  the  sum  of  $26,000;  tliat  in  or- 
der to  meet  the  demands  of  its  creditors  it 
had  to  borrow  large  sums  of  money  at  large 
rates  of  interest,  and  suffered  other  damage, 
all  to  the  amount  of  $100,000.  The  purpose 
of  the  action,  and  the  prayer  of  the  com- 
plaint, is  not  to  recover  judgment  for  the 
amount  of  the  $4,000,  and  interest  deposited 


form  one  in  tort,  was  really  founded  upon 
contract,  and  that  as  no  actual  damage  was 
proved  and  there  was  no  evidence  tending 
to  prove  malice,  fraud,  or  oppression,  there 
should  be  no  recovery  for  more  than  nom- 
inal damages.  The  decision  in  this  case  is 
cited  with  approval  and  followed  in  Metro- 
politan Supply  Co.  V.  Garden  City  Bkg.  A 
T.  Co.  114  IlL  App.  818. 

In  Hanna  v.  Drovers'  Nat.  Bank,  104  111. 
252,  62  N.  £.  666,  in  an  action  asainst  a 
bank  for  damages  for  injuring  plaintiff's 
credit  as  a  trader  by  illegally  refusing  to 
pay  a  check,  when  there  was  money  suffi- 
cient on  deposit  to  his  credit  to  meet  it,  it 
was  held  that  an  allegation  that  the  money 
had  been  demanded  and  refused  was  not 
sufficient  to  state  *  cause  of  action  for  slan- 
der. 

In  Patterson  v.  Marine  Nat.  Bank,  130 
Pa.  419,  17  Am.  St.  Rep.  77»,  18  Atl.  632,  it 
was  held  that  a  breach  of  implied  contract 
between  a  bank  and  one  of  its  depositors 
by  the  refusal  of  the  bank  to  honor  a  check, 
although  there  was  on  deposit  to  his  credit 
anffici^t  funds  to  do  so,  was  something 
more  than  a  mere  breach  of  contract,  and 
that  the  depositor  was  entitled  to  recover 
substantial  damages,  although  special  or  ac- 
tual damages  were  not  proved.  In  this  case 
the  court  seems  to  base  its  decision  upon 
the  ground  of  public  policy.  In  lirst  Nat. 
Bank  v.  Kansas  Grain  Co.  60  Kan.  30,  55 
Pac.  277,  the  action  was  treated  as  one 
sounding  in  tort;  and  a  judgment  for  $1 
as  actual  damages  was  regarded  as  one  for  a 
nominal  sum  only. 

In  First  Nat.  Bank  v.  Shoemaker,  117  Pa. 
84,  2  Am.  St.  Rep.  649,  11  Atl.  304,  it  was 
held  that  a  depositor  whose  check  had  been 
illegally  dishonored  might  sue  the  bank  in 
tort  for  dishonoring  his  name,  or  might 
bring  a  suit  in  assumpsit  to  recover  the 
amoimt  deposited. 

The  rule  in  New  Tork  state  seems  to  be 
that  such  action  may  be  brought  either  upon 
the  contract  or  in  tort.  Thus  in  Citizens' 
Nat.  Bank  v.  Importers  A  T.  Bank,  119  N. 
Y.  195,  23  N.  E.  540,  it  was  held  that  where 
»  bank  refused  to  pay  a  check  when  there 
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were  funds  on  deposit  sufficient  to  do  so, 
it  became  liable  either  in  tort  or  upon  the 
contract.  And  this  case  is  cited  with  ap- 
proval and  followed  in  Burroughs  v.  Trades- 
men's Nat.  Bank,  87  Hun,  6,  83  N.  Y. 
Supp.  864,  which  further  held  that  when 
the  action  was  brought  as  for  a  breach  of 
contract  and  the  failure  of  the  bank  to  pay 
the  cheek  was  not  charged  as  wilful  or  in- 
tentional, and  there  was  no  proof  of  special 
damage,  the  plaintiff  was  entitled  to  re- 
cover only  nominal  damages.  And  a  Jbank 
which  refused  to  honor  the  checks  of  a  de- 
positor who  had  sufficient  funds  on  deposit 
to  meet  them  was  held,  in  Davis  v.  Stand- 
ard Nat.  Bank,  60  App.  Div.  210,  63  N.  Y. 
Supp.  764,  to  be  liable  either  on  contract 
or  in  toit,  and  that,  if  the  action  was 
brought  in  tort,  the  jury  would  be  justified 
in  concluding  that  the  action  of  the  bank  in 
so  refusing  to  honor  the  depositor's  chedcs 
several  times  in  close  succession  would  war- 
rant an  inference  of  legal  malice.  In  T.  B. 
Clark  Co.  v.  Mt.  Morris  Bank,  85  App.  Div. 
362,  83  N.  Y.  Supp.  447,  Affirmed  in  181  N. 
Y.  633,  73  N.  E.  1133,  it  was  held  that  a 
uepositor  may  sue  either  in  tort  or  on  the 
contract;  but,  if  in  tort,  only  nominal  dam- 
ages may  l>e  recovered  where  no  special 
damages  are  proved  and  there  is  entire  ab- 
sence of  legal  malice  on  the  part  of  the 
bank. 

Other  cases  hold  that  the  action  is  one 
on  the  contract  only.  Thus,  in  Kleopfer 
V.  First  Nat.  Bank,  66  Kan.  774,  70  Pac.  880, 
it  was  held  that  a  bank  is  liable  in  dam- 
ages resulting  from  its  refusal  to  pay  the 
money  of  its  depositor  on  demand,  to  the 
san>e  extent  and  for  the  same  reason  that 
other  persons  are  liable  for  the  nonf  ulfilment 
of  contracts.  To  the  same  effect  is  Roe  v. 
Bank  of  Versailles,  167  Mo.  406,  67  S.  W. 
303.  And  in  the  course  of  the  opinion  in 
Wiley  V.  Bunker  Hill  Nat.  Bank,  183  Mass. 
495,  67  N.  E.  666,  the  court  says  that  the 
cause  of  action,  though  sometimes  spoken 
of  as  in  the  nature  of  a  tort,  arises  out  of 
the  breach  of  contract,  and  the  party  ag- 
grieved may  recover  for  the  damages  that 
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with  defendant,  but  to  recover  $100,000 
.damages,  alleged  to  have  been  the  conse- 
quential result  of  the  refusal  of  the  de- 
fendant to  pay  the  said  checks  for  $3,679.66. 
We  need  not  definitely  pass  upon  respond- 
ent's contention  that  no  cause  of  action  is 
stated,  because  the  complaint  merely  shows 
that  the  alleged  wrongful  act  of  defendant 
was  the  breach  of  an  obligation  to  pay  mon- 
ey only,  and  that  the  damage  for  such 
breach  is,  as  declared  in  §  3302,  Civ.  Code, 
"the  amount  due  by  the  terms  of  the  ob- 
ligaition,  with  interest  thereon;"  for,  even 
if  plaintiff  had  a  cause  of  action  as  alleged, 
it  was  barred  by  the  statute  of  limitations. 
1%e  alleged  cause  of  action,  whether  good 
or  not,  was  clearly  "upon  a  contraot  obliga- 
tion or  liability  not  founded  upon  a  writ- 
ten instrument,"  and  therefore,  under  §  339, 
Code  of  Civil  Procedure,  was  barred  in  two 
years  after  it  accrued.  The  alleged  cause  of 
action  in  the  case  at  bar  was  the  refusal  of 
the  defendant  to  pay  the  checks,  and  it  ac- 
crued on  January  30,  1900,  the  time  of  said 
refusal,  and  as  the  action  was  not  com- 
menced until  more  than  two  years  there- 
after, it  was  barred  by  the  provisions  of 
8a.id  section.  Lattin  ▼.  Gillette,  96  Oal.  317, 
29  Am.  St.  Rep.  116,  30  Pac.  646;  Wood  v. 
Currey,  67  Csi.  209.  Appellant  seems  to 
contend  that  there  was  some  sort  of  a 
trust  relation  between  the  parties  which  re- 
spondent fraudulently  violated,  and  that 
therefore'  the  action  may  be  considered  as 
founded  on  fraud!,   and   within    the   three 


years'  limitation  of  subdivision  4  of  {  338; 
but  it  is  well  settled  here  that  the  relation 
between  a  general  depositor  and-  the  bank 
in  which  his  deposit  is  made  is  simply  tliat 
of  debtor  and  creditor.  The  moneys  de- 
posited immediately  become  the  property  of 
the  bank,  and  the  latter  becomes  the  debtor 
of  the  depositor  for  the  amount  of  the  de- 
posit, the  same  being  payable  on  demand, 
and  on  checks  of  the  credit<»'.  San  Fran- 
cisco V.  Lux,  64  Oal.  483,  2  Pac.  264;  Jania 
V.  London  &  S.  F.  Bank,  92  CsL  14,  14  LR. 
A.  320,  27  Am.  St.  R^.  82,  27  Pac  HOC. 
This  relation  is  stated  by  Morse  on  Banks 
&  Banldng,  p.  28,  as  follows:  "The  ordinary 
relation  existing  between  a  bank  and  its 
customer,  if  not  complicated  by  any  further 
transaction  than  that  of  the  depositing  and 
withdrawing  of  moneys  by  the  customer 
fn»n  time  to  time,  is  simply  that  of  debtor 
and  creditor  at  common  law.  The  original 
and  every  subsequent  deposit  by  the  custom- 
er is  in  strict  legal  effect  a  loaa  by  the 
customer  to  the  bank,  and,  e  ooncerso,  every 
payment  by  the  bank  to,  or  on  account  of, 
tiie  customer,  is  a  repayment  of  the  loima 
pro  tanto.  Wherefore  it  follows  that  the 
customer  can  never  hola  or  diaiige  the  bank 
as  a  trustee,  quasi  trustee,  factor,  or  agoit." 
In  Foley  v.  Hill,  2  H.  L  Cas.  37,  the  prin- 
ciple is  stated  as  follows:  "The  money 
placed  in  the  custody  of  a  banker  is,  to  all 
intents  and  purposes,  the  money  of  the 
banker,  to  do  with  it  as  ne  pleases;  he  ia 
guilty  of  no  breach  of  trust  in  employing 


are  the  natural  and  reasonable  consequences 
of  the  breach. 

In  Brooke  v.  Tradesmen's  Nat.  Bank,  69 
Hun,  204,  23  N.  Y.  Supp.  802,  by  reason  of 
the  failure  of  a  bank  to  pay  a  note  of  a 
depositor  who  had  funds  on  deposit  suffi- 
cient for  that  purpose,  certain  creditors  en- 
tered judgment  against  him  for  a  large 
amount  and  issued  execution  thereon.  The 
receiver  of  his  property  brought  suit  against 
the  bank  for  damages,  alleging  that  the 
failure  to  my  the  note  ruined  the  debtor's 
business.  The  trial  court  dismissed  the 
complaint,  evidently  upon  the  ground  that 
the  action  was  one  ea>  delioio,  and  therefore 
one  which  could  not  be  brought  by  a  re- 
ceiver; but,  on  appeal,  the  court,  without 
passing  on  the  question  whether  the  action 
was  -ea  delicto  or  e»  contractu,  held  that, 
even  if  it  were  em  contractu,  still  the  plain- 
tiff did  not  state  a  cause  of  action,  as  the 
damages  claimed  were  not  damages  which 
might  fairly  and  reasonably  be  considered 
as  naturally  arising  from  the  breach  of  con- 
tract, according  to  the  usual  course  of 
things. 

In  some  cases  of  this  kind,  the  courts, 
while  not  expressly  characterizing  the  ac- 
tion as  «0  delicto,  allowed  damages  of  a 
character  appropriate  to  actions  of  that 
character.  Thus,  in  Atlanta  Nat.  Bank  v. 
5LR.A.(N.S.) 


Davis,  96  6a.  334,  61  Am.  St  Rep.  139,  23 
S.  E.  190,  it  is  held  that  a  depositor,  on 
failure  of  the  bank  to  pay  his  check,  may 
recover  more  than  nominal  damages,  though 
there  is  no  proof  of  sotual  or  special  dam- 
ages; and  (quoting  from  Birchall  v.  Third 
Nat.  Bank,  16  W.  N.  C  174)  that  in  such 
case  the  plaintiff  should  be  allowed  "tem- 
perate damages."  And  in  American  Nat. 
Bank  v.  Morey,  118  Ky.  867,  68  LJI.A.  956, 
101  Am.  St.  Rep.  379,  69  S.  W.  759,  it  was 
held  that  punitive  damages  should  not  be 
allowed  for  wrongful  refusal  to  honor  a 
check,  in  the  absence  of  actual  malice  or  a 
bad  motive  on  the  part  of  the  bank.  So, 
also,  in  Bank  of  Commerce  v.  Qoos,  39  Neb. 
437,  23  L.R.A.  190,  68  N.  W.  84,  it  was  held 
that  the  damages  recoverable  for  the  re- 
fusal of  a  bank  to  pay  a  check  drawn  upon 
it  by  one  who  had  sufficient  funds  in  the 
bank  to  pay  it  should  not  exceed  such 
amount  as  reasonably  and  fairly,  in  the 
natural  course  of  things,  would  result  from 
such' a  refusal. 

This  note,  of  course,  does  not  cover  th« 
general  subject  of  a  depositor's  right  of  ac- 
tion for  refusal  of  the  bank  to  pay  his 
check  (as  to  that  subject,  see  note  in  IS 
L.R.A.  134) ,  but  is  merely  designed  to  show 
whether  the  courts  regard  such  a  cause  of 
action  as  ea  contractu  or  ew  (leHetq^^^^]^ 
Dinhized  bv  VjOOy  IC 
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it;  h«  is  not  anrwerable  to  the  principal  if 
he  puts  it  into  jeopardy,  if  he  engages  in  a 
hazardous  speculation;  he  is  not  bound  to 
keep  it,  or  deal  with  it  as  the  property  of 
his  principal ;  but  he  is,  of  course,  answerable 
for  the  amount,  because  he  has  contracted, 
having  received  that  money,  to  repay  to  the 
principal,  when  demanded,  a  sum  equivalent 
to  that  paid  into  his  hands."  There 
was,  therefore,  no  relation  of  trust  be- 
tween plaintiff  and  defendant.  The  aver- 
ment of  the  complaint,  that  defendant, 
'Vith  intent  to  defraud  the  plaintiS  out  of 
said  sum  of  money,  did  then  and  there,  se- 
cretly, wilfully,  knowingly,  and  fraudulent- 
ly, withdraw  from  plaintiff's  account  at  said 
bank  the  sum  of  $4,000,  being  the  money 
deposited  by  plaintiff  for  the  payment  of 
said  check,  and  converted  said  money  to  its 
own  use  and  benefit,"  is  of  no  significance. 
The  money  deposited  by  plaintiff  was  the 
property  of  defendant,  and  the  latter  -could 
nnt  convert  its  own  money. 

Tb»  judgment  appealed  from  is  affirmed. 

We  concur:  Henahaw,  J.;  Loiigan,  J. 


CALIFOKmA  SVPSBUB  COVST. 

EX  PARTE  ROBERT  DIETRICH. 

(—  OaL  — ,  84  Pao.  770.) 

Police  power — ^butter — weight. 

A  statute  requiring  the  marking  of 
small  packages  of  butter  intended  for  sale 
with  their  weight  in  figures  not  less  than 
a  quarter  of  an  inch  high  is  an  unconstitu- 
tional interference  with  liberty  and  prop- 
erty ri^ts,  and  not  a  legitimate  exercise  of 
the  pobce  power. 

(Shaw,  J.,  disaente.) 

(March  81,  1906.) 

APPLICATION  for  a  writ  of  habeas  corpus 
to  secure  the  release  of  petitioner  from 
the  custody  of  Peter  Curtis,  sheriff  of  the 
city  and  county  of  San  Francisco,  to  which 
he  had  been  committed  for  violation  of  a 
statute  requiring  the  marking  of  weight  on 
butter  packages.    Petitioner  discharged. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Titus,  Wright,  ft  Creed  for  peti- 
tioner. 

Mr.  I.  Harria  for  respondent. 

McFarland,  J.,  delivered  the  opinion  of 

the  court: 

Petitioner  was  convicted  of  violating  the 

pmm *.. ■ — — 

Note.  ^  For  a  note  on  the  subject  of  po- 
lice regulations  as  to  branding  or  labeling 
articles   of    commerce,   see    1   L.R.A.  (N.S.) 
184. 
iIiJt.A.(N.a) 


provisions  of  an  act  of  the  legislature  ap- 
proved March  20,  1905  (Stat  1905,  chap. 
302,  p.  316),  and  was  sentenced  to  impris- 
onment, and  he  seeks  to  be  discharged  on 
habeas  corpus  upon  the  ground  that  the  said 
act  is  unconstitutional  and  void  because 
violative  of  petitioner's  common  right  to 
the  enjoyment  of  property  and  to  make  or- 
dinary and  lawful  contracts.  The  title  of 
the  act  and  $  1  thereof— which  alone  are 
important  here — are  as  follows: 

"An  Act  Requiring  the  Marking  of  Pack- 
ages of  Butter  Containing  Less  than  Six 
Pounds  and  More  than  One-half  Pounds 
so  as  to  Advise  the  Purchaser  or  Others 
as  to  the  Weight  of  Butter  Contained  in 
Such  Package. 

"Section  1.  No  Person  or  persons,  Anna 
or  corporations,  by  themselves  or  their 
agents  or  employees,  shall  sell,  manufac- 
ture, or  prepare  for  sale,  offer  for  sale,  or 
expose  for  sale,  or  have  in  his  or  their  pos- 
session for  sale,  or  consign,  ship,  or  present 
to  any  dealer,  commission  merchant,  con- 
sumer, or  other  person,  any  butter  in  pack- 
ages containing  less  than  6  pounds  and 
more  than  V^  pound,  unless  the  exact  weight 
of  such  butter  contained  in  such  package  or 
packages,  rolls,  prints,  or  other  form  of 
package,  expressed  in  the  number  of  pounds 
or  ounces  or  in  both  pounds  and  ounces, 
shall  be  printed  or  durably  and  legibly 
marked  upon  the  wrapper  or  other  container 
of  such  butter  in  letters  or  figures,  or  in 
both  letters  and  figures,  not  less  than  % 
inch  high  and  upon  the  same  side  or  face 
of  such  package  upon  which  the  producer'a. 
or  seller's  name  and  address  appears;  and,  if 
such  name  and  address  does  not  appear,  the 
weight  alone  shall  be  legibly  and  durably 
placed  upon  such  package  in  letters  or  fig- 
ures not  less  than  %  of  an  inch  high." 

A  violation  of  this  section  is  made  a  mis- 
demeanor. 

The  clear  purpose,  as  expressed  in  the  ti- 
tle, is  that  of  "requiring  the  marking  of 
packages  of  butter,"  which  the  owner  pro- 
poses to  sell;  and  the  body  of  the  act  re- 
quires- that  each  package,  between  certain 
weights,  shall  have  its  "exact  weight" 
marked  on  it  in  letters  or  figures  not  less 
than  %  of  an  inch  high.  In  our  opinion  the 
act  is  unconstitutional  and  void,  within  the 
decisions  of  this  court  in  Ex  parte  Drexel, 
147  Cal.  763,2  L.R.A.(N.S.)  588,  82Pac.42P; 
Ex  parte  Hayden,  147  Cal.  649,  1  L.R.A. 
(N.S.)  184,  82  Pac.  315;  Ex  parte  Dickey, 
144  Cal.  234,  66  L.R.A.  928,  103  Am.  St.  Rep. 
82,  77  Pac.  924;  Ex  parte  Jentzsch,  112  Cal. 
468, 32  L.R.A.  664, 44  Pac.  803 ;  Re  Kelso,  147 
Cal.  609,  2  L.R.A.(N.S.)  798,  82  Pac.  241; 
Ex  parte  Whitwell.  98  CaL  73,  19  L-RA. 
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727,  36  Am.  St.  Rep.  162,  32  Pa&  870.  It 
would  serve  no  useful  purpose  to  here  re- 
state the  views  and  dieclarations  of  law 
expressed  in  the  opinions  in  those  cases.  The 
general  principle  therein  declared  is  that  the 
legislature  cannot  impose  onerous  ana  on- 
necessary  burdens  upon  property  and  busi- 
ness and  the  right  of  contract,  except  when 
this  may  be  done  under  the  police  power 
for  the  protection  of  tbe  public  healtb,  mor- 
als, safety,  etc.  The  act  in  question  here  is 
not  for  the  purpose  of  preventing  the  sale 
of  impure  food,  or  the  adulteration  of  foo4, 
or  selling  one  kind  of  food  under  the  name 
of  another.  The  offense  which  it  endeavors 
to  create  is  that  of  not  marking  in  the  ex- 
act manner  prescribed  by  the  act.  And  this 
manner  is  certainly  a  most  onerous  one.  In- 
deed, it  would  scarcely  be  practicable  to 
comply  literally  with  the  requirement;  and 
an  approximate  compliance  would  be  ex- 
ceedingly expensive  and  burdensome.  The 
act  does  not  come  within  the  legitimate 
scope  of  the  police  power  as  described  in 
the  cases  above  cited,  and  seems  to  be  an 
unwarranted  restriction  on  the  citizen's 
constitutional  right  to  his  property  and  to 
his  privilege  of  freely  following  a  legitimate 
business,  and  not  required  by  any  public 
necessity.  Respondent  has  cited  some  au- 
thorities, but  most  of  them  are  not  in  point, 
being  in  the  category  of  "oleomargarine 
oaaes."  Perhaps  one  or  two  of  them  lend 
some  countenance  to  respondent's  conten- 
tion; but  if  they  can  be  so  construed  they 
do  not  meet  our  approval. 

It  is  ordered  that  the.  respondent,  Robert 
Dietrich,  be  and  he  hereby  is  discharged 
from  custody. 

We  concur:  Beatty,  Ch.  J.;  Henahaw,  J.; 
Lorigan,  J. 

Shaw,  J.,  dissenting: 

I  dissent.  The  act  is  intended  to  prevent 
in  some  degree  the  practice  of  fraudulently 
selling  packages  of  butter  at  underweight,  a 
practice  which  we  cannot  say  is  infrequent. 
The  prevention  of  fraud  is  a  legitimate  ex- 
ercise of  the  police  power.  That  the  putting 
of  a  label  on  the  outside  of  every  package, 
showing  its  weight  correctly,  will  tend  to 
prevent  the  fraud  at  which  the  law  is  direct- 
ed, must  be  admitted.  If  so,  the  extent  of 
the  preventive  effect,  and  whether  the  re- 
sults are  sufficient  to  justify  the  incon- 
venience entailed  upon  a  lawful  business, 
are  questions  which  the  legislature  must,  in 
the  first  instance,  decide.  Its  uecision  OB 
such  questions  is  conclusive  upon  the  courts, 
unless  it  appears  that  the  interference  with 
the  business,  as  compared  with  the  benefits 
resulting  therefrom,  will  be  so  great 
as  to  render  the  law  an  unreasonable 
eL.R.A.(N.S.) 


exercise  of  the  police  power.  This  we 
cannot  do  without  violating  the  rule  of  stat- 
utory construction  to  the  effect  that  a  stat- 
ute must,  if  possible,  be  so  construed  as 
to  make  it  constitutional.  The  requirement 
that  the  package  shall  be  marked  with  its 
"exact  weight"  must  receive  a  reasonable 
interpretation,  and  a  slight  deviation  from 
the  precise  wei^t,  not  wilfully  or  knowing- 
ly made,  would  not  be  held  a  violation  of 
the  law.  Thus  construed,  I  am  of  the  opin- 
ion that  the  burden  imposed  on  the  busi- 
ness is  not  sufficiently  onerous  to  justify 
this  court  in  dieclaring  it  void  as  an  unrea- 
sonable interference  with  business.  It  ia 
common  knowledge  that,  in  this  state,  but- 
ter is  almost  invaribly  pressed  in  molds  and 
wrapped  in  cloth  or  paper  to  prepare  it  for 
the  market.  The  weight  is  always  known  or 
very  easily  ascertained  by  the  maker.  With 
modem  facilities  for  printing,  it  will  not  be 
difficult  or  expensive  to  make  that  weight 
appear  on  the  outside  of  the  package  as  re- 
quired by  the  law  in  question.  That  it  may 
be  oppressive  in  rare  instances  is  not  a  ju- 
dicial objection  to  the  validity  of  a  law  of 
this  character.  The  legislative  judgment 
that  such  frauds  are  so  prevalent  as  to 
justify  the  preventive  legislation  is  not  so 
clearly  wrong  as  to  require  interference  by 
the  court.  The  error  must  be  beyond  rea- 
sonable doubt,  or  the  legislative  decision 
must  be  upheld.  Bourland  v.  Hildreth,  26 
Cal.  184;  University  of  California  v.  Ber- 
nard, 67  Cal.  612;  Re  Madera  Irrig.  District, 
92  Cal.  310,  14  L.RA.  766,  27  Am.  St.  Bep. 
106,  28  Pac.  272,  676;  Cooley,  Const  Urn. 
7th  ed.  228. 

We  coneiir:  Slou,  J.;  Angelotti,  J. 


INDIANA  SUPREME  COXJST. 
STATE  OF  INDIANA,  Appt, 

V. 

SETH  M.  RICHCREEE. 

(—  Ind.  — ,  77  N.  E.  1085.) 

Bank — regulation  of — constitutional  law, 

1.  Requiring  the  real  estate,  furniture, 
and  fixtures  of  a  private  banker  to  consti- 
tute no  more  than  one  third  of  the  entire 
capital  of  the  bank  uoes  not,  even  as  ap- 
plied to  established  institutions,  violate  the 
constitutional     provisions     against    taking 


Case  Note.  —  Power  to  prohibit  or  impose 
conditions  upon  the  right  of  individuals  to 

engage     in     banking     business : The 

statement  in  the  foregoing  opinion,  to  the 
effect  that  the  right  of  banking  in  all  its 
departments,  at  common  law,  belonged  to 
the  individual  citizen,  to  be  exerasEfl  at 
Digitized  by  VjOOy  It 
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property     without     compensation     or    due 
process  of  law,  granting  special  privileges 
or  immunities,  or  abridging  the  privileges 
and  immunities  of  citizens. 
Same — responsibility  of  partners. 

2.  Requiring  the  responsibility  and  net 
worth  of  the  individual  members  of  a  pri- 
vate banking  concern  to  be  equal  to  an 
amount  at  least  double  the  amount  of  cap- 
ital {>aid  into  the  bank  does  not  violate  the 
constitutional  provisions  against  taking 
property  without  compensation  or  due  proc- 
ess of  law,  conferring  special  privileges  or 
immunities,  or  abridging  the  privileges  and 
immunities  of  citizens. 

Same — ^residence.  ~  ' 

3.  The  legislature  may  lawfully  require 
at  least  one  member  of  a  private  banking 
firm  to  be  a  resident  of  the  atata. 

(May  20,  1«06.) 


APPEAL  l^  the  State  from  a  judgment  of 
the  Criminal  Court  for  Marion  County 
in  defendant's  favor  in  a  proceeding  against 
defendant  for  violation  of  the  bankii^  law. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Rowland  Evans,  Cassius  C.  Had- 
ley,  Leopold  6.  Rothschild,  and  William  C. 
Geake,  with  Mr.  Charlea  W.  Miller,  Attorney 
General,  for  appellant: 

The  regulation  of  the  business  of  banking 
is  within  the  police  power. 

Bank  of  Augusta  ▼.  Earle,  13  Pet.  519, 
696,  10  L.  ed.  274,  312;  1  Morse,  Banks  & 
Banking,  4th  cd.  §  13;  Zane,  Banks  &  Bank- 
ing, SI  9,  10;  Blaker  v.  Hood,  63  Kan.  499, 
24  L.R.A.  864,  36  Pao.  1116;  SUte  ex  rel. 
Qoodsill  T.  Woodmansee,  1  K.  D.  246,  11 
L.R.A.  420,  46  N.  W.  970;  Curtis  v.  Leavitt, 


pleasure,  is  abundantly  supported  by  the 
authorities,  as  shown  by  the  cases  there 
cited. 

Thus,  in  Bank  of  Augusta  t.  Earia,  13 
Pet.  519,  596,  10  L.  ed.  274,  311,  the  court 
said  that  it  was  very  clear  that  at  common 
law  the  right  of  banking  in  all  its  ramifica- 
tions belongs  to  individual  citizens,  and  may 
be  exercised  by  them  at  their  pleasure.  Sim- 
ilar language  is  employed  in  other  eases 
cited  in  the  foregoing  opinion  in  this  con- 
nection. In  Bank  of  California  v.  San  Fran- 
cisco, 142  Cal.  276,  64  L.R.A.  918,  100  Am. 
St.  Rep.  130,  76  Pac.  832,  the  court,  discuss- 
ing the  question  whether  a  banking  cor- 
poration may  be  taxed  in  respect  of  its  right 
to  carry  on  the  business  of  banking,  said: 
The  mere  right  to  do  a  banking  business 
is  not  a  franchise  in  any  sense  of  the  word; 
it  belongs  to  citizens  generally,  and  is  a 
common  right  in  the  same  sense  that  the 
right  to  do  a  grocery  or  dry  goods  business 
is  available  to  all  citizens,  and  no  grant 
from  the  sovereign  is  essential  to  its  exist- 
ence. The  court  further  said,  however,  that 
such  right  can  be  exercised  through  the 
agency  of  a  corporation  only  by  express 
permission  of  the  state. 

The  statement  in  the  opinion  in  State 
V.  RiCHCHEEK,  that  it  is  unquestionably  set- 
tled that  the  sovereign  authority  of  the 
state  may  regulate  and  restrain  the  right  of 
banking,  is  also  true,  if  "restrain"  be  un- 
derstood not  to  include  "prohibit." 

The  question  as  to  the  power  of  a  state 
to  prohibit  the  business  of  banking  by  in- 
dividuals, and  to  confine  such  right  to  cor- 
porations exclusively, — in  other  words,  to 
convert  what  is  conceded  at  common  law  to 
be  a  natural  right  into  a  franchise, — cannot 
be  regarded  as  settled  by  the  authorities, 
except  as  to  the  particular  banking  privi- 
lege of  issuing  bills  to  circulate  as  money. 
The  right  thus  to  prohibit  banking  by  pri- 
vate individuals  in  all  its  departments  and 
incidents,  including  discount,  deposit,  and 
exchange,  as  well  as  the  issuance  of  bills  to 
circulate  as  money,  is  aflirmed  by  the  North 
Dakota  supreme  court  in  State  ex  rel.  Good- 
5L.R.A.(N.S.| 


sill  v.  Woodmansee,  1  N.  D.  246,  11  L.R.A. 
420,  46  K.  W.  070,  and  denied,  except  as  to 
the  privilege  of  issuing  bills  to  circulate  as 
money,  by  the  South  Dakota  supreme  court 
in  State  v.  Scougal,  3  S.  D.  55,  15  LJl.A. 
477,  44  Am.  St.  Rep.  768,  51  N.  W.  868.  The 
former  case  concedes  that  the  right  of  bank- 
ing is  not  in  its  nature  a  corporate  fran- 
chise, but  says  that  it  may  be  made  such 
by  legislation,  and  that  individuals  may  be 
prohibited  from  transacting  it  either  alto- 
^ther  in  all  its  departments  or  partially 
in  any  specified  ones.  The  right  thus  to 
prohibit  private  banking  is  also  referred, 
though  perhaps  not  as  an  independent 
ground,  to  the  police  power.  In  this  con- 
nection, the  court  said:  "But,  as  a  matter 
of  precedent  and  authority,  the  legislative 
prerogative,  in  the  exercise  of  its  police 
power  in  promoting  the  public  safety,  not 
only  to  regulate  and  restrict  the  business 
of  banking,  but  also  to  grant  the  right  to 
one  class  and  to  prohibit  to  others,  or  even 
to  forbid  it  altogether,  has  never  been  ques- 
tioned in  the  courts;  and  the  legislatures 
of  other  states  have  frequently  exercised 
the  right  of  supreme  control  over  the  busi- 
ness." The  right  of  the  state,  in  the  exer- 
cise of  its  police  power,  to  forbid  banking 
by  private  individuals,  however,  was  not 
only  questioned,  but  denied  in  the  subse- 
quent case.  State  v.  Scougal,  supra.  Before 
considering  the  question  of  the  police  power 
as  applied  to  the  subject,  however,  the  court 
in  that  ease  discussed  and  denied  the  power 
of  the  state  to  make  the  business  of  bank- 
ing, other  than  the  privilege  of  issuing  bill* 
to  circulate  as  money,  a  franchise,  and  thus 
to  deprive  individuals  of  their  common- 
law  right  to  engage  in  such  business.  Its 
concession  that  the  privilege  of  issuing  bills 
to  circulate  as  money  is  or  may  be  made  a 
franchise  was  based  upon  the  act  of  1694 
by  which  the  British  Parliament  chartered 
the  bank  of  England,  conferred  upon  it  the 
power  to  issue  demanu  notes  to  circulate 
as  money,  and  prohibited  the  issuance  of 
such  notes  hy  copartnerships  and  associa; 
tions,  and  upon  the  provision  «t  the  Fed' 
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1«  N.  Y.  52;  Atty.  Gm.  v.  Utica  Ins.  Co. 
2  Johne.  Ch.  371;  People  ex  rel.  Atty.  Gen. 
V.  Utiea  Ins.  Co.  15  Jokns.  358,  8  Am.  Dec. 
243;  People  T.  Bartow,  6  Cow.  290;  Nance 
T.  Hemphill,  1  Ala.  551;  State  ▼.  Williams, 
8  Tex.  255;  State  v.  Stebbins,  1  Stew.  (Ala.) 
299;  Com.  v.  Alger,  7  Cush.  84;  Now  York 
V.  Miln,  11  Pet.  130.  9  L.  ed.  6«2;  Thorpe  ▼. 
Rutland  &  B.  R.  Co.  27  Vt.  149,  62  Am.  Dec 
625;  State  v.  Noyes,  47  Me.  211;  Lake  View 
v.  Rose  Hill  Cemetery  Co.  70  El.  192,  22 
Am.  Rep.  71;  Walker  t.  Jameson,  140  Ind. 
691,  28  L.R.A.  679,  49  Am.  St.  Rep.  222, 
37  N.  E.  402,  39  N.  E.  869. 

Where  a  subject  is  within  the  police  power 
of  the  state,  the  question  as  to  what  regula- 
tions are  proper  and  needful  is  one  for 
legislative  consideration  and  decision. 

Hedderich  v.  Stste,  101  Ind.  604,  51  Am. 
Rep.  768,  1  N.  E.  47;  Jamieson  v.  Indiana 
Natural  Gas  4  Oil  Co.  128  Ind.  655, 
12  LJELA.  662,  3  Inters.  Com.  Rep.  613,  28 
N.  E.  76;  State  ex  rel.  Smith  ▼.  McClelland, 
138  Ind.  395,  37  N.  E.  799;  Powell  t.  Penn- 
sylvanU,  127  U.  8.  678,  32  L.  ed.  263,  8  Sup. 
Ct.  Rep.  902,  1267. 

Tlie  classification  embodied  in  the  act  in 
controversy  is  proper,  and  constitute*  no 
discrimination. 


Barbier  ▼.  Connolly,  113  U.  8.  27,  28  L. 
ed.  923,  S  Sup.  Ct.  Rep.  357;  Soon  Wng 
V.  Crowley,  113  U.  8.  703,  28  L.  ed.  1145, 
5  Sup.  Ct.  Rep.  730;  Singer  v.  State,  72 
Md.  464,  8  L.R.A.  551,  19  Atl.  1044. 

When  legislation  operates  alike  on  all 
persons  and  property  similarly  situated, 
equal  protection  cannot  be  said  to  be  denied ; 
it  is  sufficient  if  all  persons  subject  to  it 
are  treated  alik*  under  the  same  eireum- 
stftnces. 

Wurts  v.  Hoagland,  114  U.  S.  616,  29  L. 
ed.  232,  6  Sup.  Ct.  Rep.  1086;  Duncan  v.  Mis- 
souri, 162  U.  S.  382,  38  L.  ed.  487,  14  Sup. 
<Jt.  Rep.  670;  Eldridge  ▼.  Trezevant,  160  U. 
S.  469,  40  L.  ed.  409,  16  Sup.  Ct.  Rep.  345; 
Lowe  V.  Kansas,  163  U.  S.  88,  41  L.  ed.  78, 
16  Sup.  Ct.  Rep.  1031;  Missouri  P.  R.  Co.  t. 
Maekey,  127  U.  S.  209,  32  L.  ed.  109,  8 
Sup.  Ct.  Rep.  1161;  Pacific  Exp.  Co.  ▼.  Sei- 
bert,  142  U.  6.  362,  36  L.  ed.  1039,  3  Inters. 
Com.  Rep.  810,  12  Sup.  Ct  Rep.  250;  Bttdd 
V.  New  York,  143  U.  8.  617,  86  L.  ed.  247. 
4  Inters.  Com.  Rep.  45, 12  Hup.  Ct  Rep.  468; 
Hyde  v.  Missouri,  120  U.  8.  68,  71,  72.  30 
L.  ed.  678,  680,  7  Sup.  Ct  Rep.  360;  Barbier 
V.  Connolly,  supra. 

The  act  in  controreny  does  not  deprive 


eral  Constitution  conferring  the  power  to 
regulate   the   currency   upon   the   national 
government     After  denying  the  power  of 
the  state  to  convert  the  privilege  of  bank- 
ing  into      a    franchise,    and    denying    the 
right,  as  an  incident  of  the  police  power,  to 
prohibit  banking  by  private  individuals,  the 
court  held  that  the  provisions  of  the  par- 
ticular statute   under  consideration,  which 
specifically  denied  to  individuals  the  right 
to  exercise  the  banking  functions  of  dis- 
counting and  negotiating  promissory  notes, 
bills  of  exchange,   and  other  evidences  of 
debt,  receiving  deposits,  buying  and  selling 
exchange,    com,    and    bullion,    and    loaning 
money  on  personal   security,   and  confined 
such  right  exclusively  to  associations,  were 
in  violation  of  the  provision  ot  the  state 
Constitution  declaring  that  no  law  shall  be 
passed  granting  to  any  citizen,  class  of  citi- 
zens, or  corporations,  privileges  or  immu- 
nities which,  upon  the  same  terms,   shall 
not  equally  belong  to  all  citizens  or  corpo- 
rations; of  the  provision  of  the  state  Con- 
stitution declaring  that  all  men  are  bom 
equally  free  and  independent,  and  have  cer- 
tain inherent  rights,  among  which  are  those 
of  enjoying  and  defending  life  and  liberty, 
of   acquiring  and  possessing  property,  and 
the  pursuit  of  happiness;  of  the  provisions 
of  the  state  and  Federal  Constitutions  de- 
claring that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process 
of  law;  and,  so  far  as  the  provisions  of  the 
act  relate  to  citizens  of  the  United  States, 
of  the  provision  of  the  Federal  Constitution 
declaring  that  no  state  shall  make  or  en-  I 
ftL.R.A.(N.S.) 


force  any  law  abridging  the  privileges  or 
immunities  of  the  citizens  of  the  United 
States.  The  position  of  the  court  that  the 
act  in  question  was  in  excess  of  the  police 
power,  and  was  in  violation  of  the  various 
constitutional  provisions  above  referred  to, 
rests  upon  its  fundamental  proposition  that 
the  state  has  no  power  to  make  the  busi- 
ness of  banking,  other  than  the  privilege 
of  issuing  bills  to  circulate  as  money,  a 
franohise. 

With  the  exception  of  these  two  cases, 
there  seem  to  be  no  decisions  directly  in 
point  upon  the  right  absolutely  to  prohibit 
private  individuals  from  engaging  in  the 
banldng  business,  although  there  are  some 
obiter  statements  on  the  point.  Thus,  in 
People  ex  rel.  Atty.  Gen.  v.  Utica  Ins.  Co. 
16  Johns.  358,  8  Am.  Dec  243,  the  court  said 
that,  while  formerly  the  right  to  engage  in 
the  banking  business  was  a  common-law 
right  belonging  to  individuals  and  to  b« 
exercised  at  their  pleasure,  it  could  not  ad- 
mit of  doubt  that  the  legislature  had  au- 
thority to  regulate,  modify,  or  restrain  this 
right.  The  question  in  this  case,  however, 
was  merely  whether  such  right  had  been 
conferred  upon  a  corporation  by  its  charter. 

In  Curtis  v.  Leavitt.  16  N.  Y.  62.  in 
which  also  the  question  was  as  to  the  power 
of  a  corporation  to  engage  in  the  banking 
business,  the  court,  by  its  statement  that 
banking  is  not  in  its  nature  a  oori«rat« 
franchise,  but,  "in  the  absence  of  legislativ* 
restraint,"  may  be  carried  on  by  individual* 
and  partnerships  in  all  its  departments  of 
issuing,  lending,  receiring,  depositing,  di*- 
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appellee  of  his  property  without  due  proceea 
of  law. 

Miigler  ▼.  Kanaaa,  123  U.  8.  623,  31  L. 
ed.  205,  8  Sup.  Ct.  Rep.  273;  Powell  y.  Penn- 
sylvania, supra;  Orowley  ▼.  Ohristensen,  137 
U.  S.  89,  34  L.  ed.  621,  11  Sup.  Ct.  Rep. 
13;  Bowditoh  ▼.  Boston,  101  U.  S.  18,  2S 
L.  ed.  080;  Dent  v.  West  Virginia,  129  U. 
S.  124,  32  L.  ed.  626,  9  Sup.  Ct  Rep.  231; 
Mssouri  P.  R.  Go.  t.  Humes,  116  U.  S.  612, 
29  L.  ed.  463,  6  Sup.  Ct.  Rep.  llO;  Missouri 
P.  R.  Oo.  T.  Maokey,  127  U.  S.  205,  32  L. 
ed.  107,  6  Sup.  Ot.  R«p.  1161;  Glucose  Ref. 
Co.  ▼.  Chicago,  133  Fed.  217. 

The  requirement  that  natural  persons  con- 
ducting a  banking  business  in  this  state 
shall  be  residents  of  Indiana  is  a  valid  ex- 
ercise of  the  police  power. 

Welsh  V.  State,  126  Ind.  71,  9  L.R.A.  664, 
25  N.  E.  883;  Trageser  y.  Gray,  73  Md.  250, 
9  LJt.A.780,  26  Am.  St.  Rep.  687,  20  AtL 
905;  McCready  v.  Virginia,  94  U.  S.  391, 
24  L.  ed.  248. 

Mr.  C.  P.  Benedict  also  for  appelant. 

Messrs.  W.  W.  Thornton,  T.  B.  Howard, 
and  D.  P.  Baldwin  for  appellee. 

Montgomery,  J.,  delivered  the  opinion  of 
the  court: 
Appellee  was  charged  by  affidavit  with 


having  transacted  a  banking  business  on 
July  3,  1906,  and  for  two  days  prior  thereto, 
and  with  having  used  the  words  "bank," 
"banker,"  and  "banking"  in  connection  with 
said  business,  without  having  filed  with  the 
auditor  of  state  a  detailed  statement  under 
oath  as  required  by  the  act  of  March  4, 
1905  (Acts  1905,  chap.  109,  p.  182),  entitled 
"An  Act  to  Regulate  the  Business  of  Bank- 
ing by  individluals.  Partnerships,  and  Unin- 
corporated Persons."  The  affidavit  was 
quashed,  upon  appellee's  motion,  for  the 
alleged  reason  that  it  did  not  contain  facts 
sufficient  to  constitute  a  public  offense;  and 
from  that  decision  the  state  appealed. 

The  first  three  sections  of  the  statute  up- 
on which  thjs  prosecution  was  based  read  as 
follows: 

"Section  1.  Be  it  enacted  by  the  general 
assembly  of  the  state  of  Indiana,  that  every 
partnership,  firm,  or  individual  transacting 
a  banking  business  within  this  state,  or 
using  the  word  bank,  banker,  or  banking 
in  connection  with  his  or  its  business,  shall 
be  subject  to  the  provisions  of  this  act. 

"Sec.  2.  That  from  and  after  July  1st, 
1905,  it  shall  be  unlawftj  for'  any  partner- 
ship, firm,  or  individual  to  transact  a  bank- 
ing business  in  this  state,  unless  such  part- 
nership, firm,  or  individual  has  property  of 


counting,  dealing  in  exchange,  bullion,  etc., 
seems  to  imply  that  such  right  may,  by 
lenslative  action,  be  denied  to  individuals. 

But,  while  the  question  as  to  the  power 
entirely  to  prohibit  private  individuals  from 
si^^aging  in  banking  business,  other  than 
the  privilege  of  issuuig  bills  to  circulate  as 
money,  cannot  be  regarded  as  settled  by 
the  authorities,  there  is  no  doubt  under  the 
authorities  as  to  the  right  of  this  state,  in 
the  exercise  of  its  police  power,  to  reflate 
and  impose  conditions  upon  the  exerrase  of 
such  right.  Indeed,  bo  much  is  conceded  by 
the  cotut  in  State  v.  Scougal,  supra,  whidi 
denies  the  right  entirely  to  prohibit  private 
banking. 

In  Blaker  v.  Hood,  53  Kan.  499,  24  L.R.A. 
854,  36  Pao.  1115,  the  court,  while  disclaim- 
ing any  intention  to  pass  upon  the  right  of 
a  state  absolutely  to  prohibit  private  bank- 
ing, upheld,  as  a  legitimate  exercise  of  the 
pwice  power,  an  art  providing  for  the  or- 
ganization of  corporate  banks,  and  for  the 
regulation  of  all  banking  business,  except 
that  done  by  national  banks,  wnether  con- 
ducted by  corporations,  partnerships,  or  in- 
dividuals; creating  the  office  of  bank  com- 
missioner; requiring  that  all  engaged  in  the 
banking  business  make  reports  to  him  of 
their  resources  and  liabilities  and  submit 
to  inspection  and  investigation  in  order  to 
disclose  their  financial  condition;  and  pre- 
scribing methods  of  business  intended  to 
protect  depositors  and  patrons.  It  was  also 
specifically  held  in  tliis  case  that  the  pro- 
visions of  the  Kansas  Constitution  author- 
izing the  organization  and  control  of  banks 


of  circulation  apply  only  to  banks  of  issue, 
and  do  not  prohibit  the  enactment  of  laws 
imposing  regulations  upon  banks  of  deposit 
and  discount. 

So,  a  statute  making  it  a  misdemeanor 
for  any  banker  to  discount  commercial  pa- 
per at  more  than  a  certain  rate  per  cent 
was  upheld  by  Youngblood  v.  Birmingham 
Trust  &  Sav.  Co.  96  Ala.  621,  20  LJl.A.  68, 
36  Am.  St.  Rep.  245,  12  So.  579,  as  against 
an  objection  that  it  was  unconstitutional 
as  class  legislation  because  it  applied  to 
bankers  only.  ^ 

Although  there  ia  no  doubt  as  to  the  gen- 
eral power  of  the  state,  in  the  exercise  of 
its  police  power,  to*  impose  conditions  and 
restraints  upon  the  right  to  engage  in  the 
banking  business,  legislation  on  this  subject, 
in  order  to  be  upheld,  must,  of  course,  be 
80  drawn  as  not  to  violate  particular  con- 
stitutional provisions,  such  as  those  pro- 
hibiting the  granting  of  special  privileges, 
or  providing  that  an  act  shall  contain  but 
one  subject  which  shall  be  expressed  in  its 
title.  I 

It  is  dear,  of  course,  that  the  power  of  a 
state  to  grant  or  withhold  from  corporations 
the  right  to  engage  in  banking  business 
presents  an  entirely  different  question  from 
its  right  to  withhold  such  power  from  pri- 
vate individuals,  since  a  corporation  can  en- 
gage ia  no  business,  even  one  which  is  of 
common  right  to  individuals,  unless  the 
power  to  do  so  is  expressly  or  impliedly 
granted  by  its  charter  or  the  laws  under 
which  it  exists  ^~>  i 
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the  cash  value  of  at  least  $10,000.  Such 
property  shall  be  in  money,  bank  furniture, 
and  fixtures,  or  real  estate  for  the  conduct 
of  the  business  of  such  bank,  all  to  be  set 
apart  and  kept  good  and  unimpaired  for  the 
security  of  creditors  of  any  such  bank: 
Provided  that  the  real  estate,  bank  furni- 
ture, and  fixtures  shall  not  constitute  more 
than 'one  third  in  amount  and  value  of  the 
entire  capital  of  such  bank. 

"Sec.  3.  Every  partnership,  firm,  or  in- 
dividual now  trajuacting,  or  hereafter  de- 
siring to  transact,  a  banking  business  in 
this  etate  shall,  under  oath,  file  with  the 
auditor  of  state,  a  full,  complete  detailed 
statement  of — 

"First.  The  name  of  the  bank  or  proposed 
bank. 

"Second.  A  copy  of  the  articles  of  copart- 
nership and  agreement  if  a  copartnership 
under  which  the  busineei  of  the  bank  is 
being  or  is  to  be  conducted,  which  shall  be 
executed  and  acknowledged  by  all  the  par- 
ties interested  therein,  and  at  least  one  of 
whom  ehall  be  at  all  times  a  resident  of  the 
state  of  Indiana.  If  a  banking  business  is 
being,  or  is  to  b^  transacted  or  carried  on 
by  an  individual,  such  individual  shall  at 
all  times,  while  in  such  banking  business, 
be  a  resident  of  the  state  of  Indiana,  and- 
the  statement  herein  required  ahall  ao 
show. 

"I'hird.  The  county  and  city  or  town  in 
which  the  bank  is  to  be  located  and  the 
business  carried  on. 

"Fourth.  The  amount  of  the  capital  paid 
into  the  business,  and  to  be  kept  and  main- 
tained at  all  times  in  the  business. 

"Fifth.  A  statement  that  the  responsi- 
bility and  net  worth  of  the  individual  mem- 
bers of  such  firm,  partnership,  or  individ- 
ual is  equal  to  an  amount  at  least  double 
the  amount  of  the  capital  paid  into  such 
bank  as  herein  provided. 

"Sixth.  If  not  disclosed  in  the  partner- 
ship agreement,  the  names  of  the  officers, 
agents,  or  employees  in  the  active  charge 
of  and  management  of  the  business  of  the 
bank.  Every  partnership,  firm,  or  individual 
now  doing  a  banking  business  in  this  state 
shall  on  or  before  July  1,  1906,  file  with 
the  auditor  of  state  a  detailed  statement 
as  provided  herein." 

No  formal  objection  to  the  affidavit  has 
been  suggested,  but  the  assault  is  directed 
solely  against  the  act  upon  which  it  is 
founded.  It  is  charged  that  the  provi- 
sion of  S  2  forbidding  more  than  one  third 
of  the  capital  of  the  bank  to  be  invested  in 
real  estate,  bank  furniture,  and  fixtures  for 
the  conduct  of  the  business  of  such  bank, 
and  the  second  and  fifth  subdivisdons  of  g 
3  of  the  statute,  are  invalid  and  unconsti- 
tutional. The  right  of  banking,  in  all  it* 
6LJl.A.(N.S.) 


departments,  at  common  law  belonged  to 
the  individual  citizen,  to  be  exerci^^ed  at 
pleasure.  It  is  conceded  by  counsel,  and 
it  is  unquestionably  settled,  that  the  sov- 
ereign authority  of  the  state  may  regulate 
and  restrain  the  exercise  of  such  right. 
Bank  of  Augusta  r.  Earle,  13  Pet.  519,  596, 

10  L.  ed.  274,  311;  Blaker  v.  Hood,  53  Kan. 
499,  24  L.R.A.  854,  36  Pac  1 115;  Statfe  eX 
rel.  Goods'tU  v.  Woodmansee,   1  N.  D.  246, 

11  L.R.A.  420,  46  N.  W.  970;  Curtis  v. 
Leavltt,  U  N.  Y.  9,  62j  Atty.  Gen.  t.  Utic* 
Ins.  Co.  2  Johns.  Oh.  371;  People  ex  rel. 
Atty.  Gen.  ▼.  Utica  Ins.  Co.  16  Johns.  358, 
8  Am.  Dec.  243;  People  r.  Bartow,  6  Cow. 
290;  Nance  v.  Hemphill,  1  Ala.  661;  State 
V.  Williams,  8  Tex.  255;  State  v.  Stebbins, 
1  Stew.  (Ala.)  299;  I  Morse,  Banks  ft 
Banking,  4th  ed.  }  13;  Zane,  Banks  &  Bank- 
ing, a  9, 10. 

The  quasi  public  nature  of  the  banking 
business,  and  the  intimate  relation  which  it 
bean  to  the  fiscal  affairs  of  the  people  and 
the  revenues  of  the  state,  clearly  bring  it 
within  the  domain  of  the  internal  poliea 
power,  and  make  it  a  proper  subject  for 
legislative  control.  Bankers  invite  general 
deposits  primarily  for  their  own  profit,  and 
usually  obtain  a  measure  of  public  patron- 
age, and  the  expediency  of  guarding  the 
people  against  imposition,  extortion,  and 
fraud,  of  affording  efilcient  means  of  detect- 
ing irr^^ular  practices,  and  of  learning  the 
true  financial  condition  of  the  bank,  and 
the  necessity  of  preserving  the  confidence 
of  patrons  in  ite  solvency,  and  of  protect- 
ing their  interest  in  cases  of  insolvency, 
justify  inspection  and  control  by  the  state. 
When  the  sovereign  people  of  a  state,  act- 
ing through  the  legislature,  find  such  police 
regulation  necessary  to  protect  public 
health,  safety,  or  morals,  to  prevent  fraud 
or  oppression,  or  to  promote  the  general  wel- 
fare, the  power  to  act  is  supreme,  subject 
only  to  such  limitations  as  are  imposed  by 
the  fundamental  law.  The  question  as  to 
what  regulations  are  proper  and  needfal 
is  primarily  for  legislative  decision;  yet, 
when  the  police  power  is  used  to  regulate  a 
business  or  occupation  which  in  itself  is 
lawful  and  useful  to  the  oonununity,  the 
courts,  if  called  upon,  must  determine 
finally  whether  such  regulations  as  may 
have  been  prescribed  are  so  far  just  and 
reasonable  as  to  be  in  harmony  with  con- 
stitutional guaranties.  Republic  Iron  ft 
Steel  Co.  ▼.  State,  160  Ind.  379,  385,  62  L. 
R.A.  136,  66  N.  E.  1005. 

Appellee's  learned  counsel  frankly  con- 
cede that  the  business  of  banking,  whether 
conducted  by  a  corporation  or  by  individ- 
uals, is  a  legitimate  subject  of  inspection 
and  regulation  by  law  under  the  police 
power;  and  further,  that  the  provisions  of 
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S  2  of  the  act  under  consideration  making  it 
unlawful  to  transact  a  banking  business 
under  tins  act  on  a  capital  of  less  than  $10,- 
000  in  money,  bank  furniture,  fixtures,  and 
real  estate,  all  to  be  set  apart  and  kept 
good  for  the  security  of  creditors  of  the 
bank,  are  wise  and  salutary.  They  earnest- 
ly contend,  however,  that  the  proviso  "that 
the  real  estate,  bank  furniture,  and  fix- 
tures shall  not  constitute  more  than  one 
tlurd  in  amount  and  value  of  the  entire  capi- 
tal of  such  bank"  contravenes  the  constitu- 
tional guaranty  that  "no  man's  property 
shall  be  taken  by  law  without  just  compensa- 
tion" (Ind.  Const,  art.  1,  S  21), since  many 
private  bankers  already  in  business  have 
bank  furniture  and  fixtures  and  real  estate 
of  more  than  half,  and  in  some  cases  nearly 
equal  to,  the  value  of  the  whole  banking 
capital.  It  is  further  argued  that  this 
clause  violates  }  23  of  the  1st  article  of  the 
state  Constitution,  which  provides  that  "the 
general  assembly  shall  not  grant  to  any 
citizen  or  class  of  citizens  privileges  and  im- 
munities which,  upon  the  same  terms,  shall 
not  equally  belong  to  all  citizens-,"  inasmuch 
as  it  cast*  a  burden  of  discriminating  in- 
equality upon  established  bankers  having 
valuable  banking  houses  and  equipments; 
and  finally,  that  it  deprives  such  bankers  of 
their  property  without  due  process  of  law, 
and  abridges  their  privileges  and  immuni- 
ties in  contravention  of  the  14ih  Amend- 
ment to  the  Constitution  of  the  United 
St»tes.  It  was  held  in  Aurora  v.  West,  0 
Ind.  74,  83,  that  it  is  only  the  taking  of 
specific  pieces  of  private  property  by  the 
exwcise  of  the  power  of  emineni  domain, 
without  compensation,  thsA  is  prohibited 
by  I  21,  art.  1,  of  the  state  Constitution, 
and  that  property  might  be  taken  by  taxa- 
tion for  public  purposes  without  any  other 
compensation  than  the  general  and  com- 
mon benefits  accruing  from  the  expendi- 
ture of  the  fund  thereby  produced.  It  is 
equally  clear  that  this  constitutional  pro- 
vision was  not  intended  to  serve  as  a  re- 
straint upon  the  exercise  of  the  police 
power  of  the  state  for  the  public  welfare, 
by  which  a  particular  use  of  property,  once 
lawful  and  unobjectionable,  may  be  for- 
bidden, or  property  be  wholly  destroyed, 
witliout  compensation  and  without  the  fault 
of  the  owner. 

The  insistence  that  the  act  grants  special 
privileges  and  immunities  is  equally  un- 
tenable. It  ik  manifest  that  in  every  regu- 
lating statute  the  precise  terms  prescribed 
must  be  to  some  extent  arbitrary,  depend- 
ing upon  the  exercise  of  a  sound  legislative 
judgment.  The  constitutional  mandate  is 
satiefled  if  there  be  no  manifest  intent  to 
discriminate  in  favor  of  a  particnlar  class 
of  citizens  to  the  exclusion  of  othrsrs  aimilur- 
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ly  drctunstanced,  and  the  provisions  of  the 
restrictive  act  be  in  fact  open  alike  to  all 
citizens  who  may  bring  themselves  within 
its  terras.  This  act  neither  confers  special 
privileges,  nor  makes  unjust  discrimina- 
tions, but  its  privileges  are  open  to  every 
citizen  upon  the  same  terms.  It  denies  no 
privilege  to  anyone,  and  operates  alike  upon 
all  who  may  avail  themselves  of  its  benefits. 
Parks  v.  Stete,  159  Ind.  211,  225,  59  LJI.A. 
190,  64  N.  E.  662;  Barrett  v.  Millikan,  156 
Ind.  SIC,  83  Am.  Si.  Rep.  220,  60  N.  E.  310; 
Hancock  v.  Taden,  121  Ind.  366,  6  L.R.A. 
576,  16  Am.  St.  Rep.  396,  23  N.  E.  253; 
Barbier  v.  Connolly,  113  U.  S.  27,  28  L.  ed. 
923,  5  Surp.  Ct.  R«p.  357 ;  State  ex  rel.  Kel- 
logg V.  Currens,  111  Wis.  436,  66  LJLA-  252, 
87  N.  W.  561. 

The  circumstance  that  for  a  time  it  may 
inflict  hardship,  inconvenience,  and  possibly 
loss  to  certain  individuals  does  not  amount 
to  a  constitutional  (d>jection  so  long  as  such 
burdens  or  losses  are  not  needlessly  and  un- 
reasonably imposed,  but  result  as  an  inci- 
dent of  a  general  enactment  fairly  designed 
to  subserve  the  public  welfare.  If  the  mere 
fact  of  resulting  inconvenience  and  loss  to 
an  established  business,  admittedly  subject 
to  public  control,  were  sufficient  to  pre- 
clude control  under  the  police  power,  then 
regulation  would  be  practically  impossible, 
and  this  most  salutary  and  necessary  power 
of  sovereignty  be  seriously  abridged  or 
wlioUy  destroyed.  This  statute  grants 
equal  privileges,  and  imposes  like  restric- 
tions upon  all  persons  under  the  same  cir- 
cumstances, and  does  not  deprive  appellee 
of  due  process  of  law,  or  deny  him  equal 
protection  of  the  law,  in  violation  of  the 
14th  Amendment  of  the  Constitution  of  the 
United  States.  Wurts  v.  Hoagland,  114  U. 
S.  616,  20  L.  ed.  220,  5  Sup.  Ct.  Rep.  1086; 
Duncan  ▼.  Missouri,  152  U.  S.  382,  38  L. 
ed.  487,  14  Sup.  Ct.  Rep.  670;  Eldridge  v. 
Trezevant,  160  U.  a  469,  40  L.  ed.  490,  16 
Sup.  Ct.  Rep.  845;  Lowe  v.  Kansas,  163  U. 
S.  88;  41  L.  ed.  78,  16  Sup.  a.  Rep.  1031; 
Missouri  P.  R.  Co.  v.  Mackey,  127  U.  S.  200, 
32  L.  ed.  100,  8  Sap.  Ot.  Rep.  1161;  Pacific 
Exp.  Co.  V.  Seiberii,  142  U.  S.  362,  35  L.  ed. 
1039,  3  Inters.  Com.  Rep.  810,  12  Sup.  Ot. 
Rep.  250;  Budd  v.  New  York,  143  U.  S.  617, 
36  L.  ed.  247,  4  Inters.  Com.  Rep.  40, 
12  Sup.  Ot  Rep.  468;  Hayes  v.  Mis- 
souri, 120  U.  6.  66,  71,  72,  30  L.  ed.  578,  680, 

7  Sup.  Ct.  Rep.  360;  Barbier  v.  Connolly, 
supra;  Mugler  v.  Kansas,  123  U.  S.  623,  31 
L.  ed.  205,  8  Sup.  Ct.  Rep.  273;  Powell  v. 
Pennsylvania,  127  U.  S.  678,  32  L.  ed.  258, 

8  Sup.  Ct.  Rep.  OOe,  1257;  Crowley  ▼. 
C3iristensen,  137  U.  S.  89,  34  L.  ed.  621,  11 
Sup.  Ct.  Rep.  13;  Bowditch  v.  Boston,  101 
U.  8.  18,  26  L.  ed.  980;  Dent  v.  West  Vir- 
ginia, 120  U.  S.  12^  32  L.  ed.  626.  0  Sup. 
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Ct  Rep.  231 ;  MisBouri  P.  R.  Co.  ▼.  Humes, 
lis  U.  S.  612,  29  L.  ed.  463,  6  Sup.  Ct.  Rep. 
110;  Glucose  Ref.  Co.  v.  Chicago,  138  Fed. 
200,  217. 

In  the  case  of  Bsrbier  ▼.  Connolly,  aupra, 
Justice  Fietd,  speaking  for  the  coiirt,  said: 
"The  14th  Amendment,  in  declaring  that 
no  states  'shall  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law,  nor  deny  to  any  person  within  its  juris- 
diction the  equal  proitection  of  the  laws,' 
nndoubtedly  intended  not  only  that  there 
should  be  no  arbitrary  deprivation  of  life 
or  liberty,  or  arbitrary  spoliation  of  prop- 
erty, but  that  equal  protection  and  se- 
euiity  should  be  given  to  all  under  like  cir- 
cumstances in  the  enjoyment  of  their  per- 
sonal and  civil  rights;  that  all  persons 
should  be  equally  entitled  to  pursue  their 
happiness  and  acquire  and  enjoy  property; 
that  they  should  have  like  access  to  the 
courts  of  the  country  for  the  protection  of 
their  persons  and  property,  the  preTenti(» 
and  redress  of  wrongs,  and  the  enforce- 
ment of  contracts;  that  no  impediment 
should  be  interposed  to  the  pursuits  of  any- 
one, except  as  applied  to  the  same  pursuits 
by  otlters  under  like  circumstances;  that 
no  greater  burdens  should  be  laid  upon  one 
than  ere  laid  upon  others  in  the  satne  call- 
ing and  condition,  and  that  in  the  adminis- 
tration of  criminal  justice  no  different  or 
higher  punishment  should  be  imposed  upon 
one  then  such  as  is  prescribed  to  all  for 
like  offenses.  But  neither  the  amendment, 
—broad  and  comprehensive  aa  it  is, — nor 
any  other  amraidment,  was  designed  to  in- 
terfere with  the  power  of  the  state,  some- 
times termed  its  poHce  power,  to  prescribe 
regulations  to  promote  the  health,  peace, 
morals,  education,  and  good  order  of  the 
people,  and  to  legislate  so  as  to  increase  the 
industries  of  the  state,  develop  its  resources, 
and  add  to  its  wealth  and  prosperity.  .  . 
.  Regulations  for  these  purposes  may  {Hress 
with  more  or  less  weight  upon  one  than  up- 
on another,  but  they  are  designed,  not  to  im- 
pose imequal  or  unnecessary  restrictions 
upon  anyone,  but  to  prtHnote,  with  as  little 
individual  inconvenience  as  possible,  the  gen- 
eral good.  Though,  in  many  respects,  nec- 
essarily special  in  their  character,  they  do 
not  furnish  just  ground  for  complaint  if 
they  operate  alike  upon  all  persons  and 
jM^perty  under  the  same  circumstances  and 
conditions,  daas  legislation,  discriminating 
agadnst  some  and  favoring  others,  is  pro- 
hibited, but  legislation  which,  in  carrying 
out  a  public  purpose,  is  limited  in  its  ap- 
plication, if  within  the  sphere  of  its  opera- 
tion it  affects  alike  all  persons  similarly 
situated,  -is  not   within   the   aanendment." 

In  the  case  of  Mugler  v.  Kansas,  aupra, 
Justice  Harlan  disposed  of  aa  objection 
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similar  to  that  advanced  by  appellee  in  the 
following  language:  "It  is  contended  that, 
as  the  primary  and  principal  use  of  beer  is 
as  a  beverage,  as  their  respective  breweries 
were  erected  when  it  was  lawful  to  engage 
in  the  manufacture  of  beer  for  every  pur- 
pose, as  such  establishments  will  become 
of  no  value  as  property,  or,  at  least,  will 
be  materially  diminished  in  value,  if  not 
employed  in  the  manufacture  of  beer  for 
every  purpose,  the  prohibition  upon  their 
being  so  employed  is,  in  effect,  a  taking  of 
property  for  public  use  without  compensa- 
tion, and  depriving  tbe  dtizen  of  his  pop- 
perty  without  due  process  of  law.  In  other 
worde^  although  the  state,  in  the  exercise 
of  her  police  powers,  may  lawfully  prohibit 
the  manufacture  and  sale  within  her  Umita, 
of  intoxicating  liquors  to  be  used  as  a  bever- 
age, legislation  having  that  object  in  view 
cannot  be  enforced  against  those  who,  at 
the  time,  happen  to  own  property,  the  diief 
value  of  which  consists  in  its  fitness  for 
such  manufacturing  purposes,  unless  com- 
pensation is  first  made  for  the  diminution  in 
the  value  of  their  property,  resulting  from 
such  prohibitory  enactments.  This  inter- 
piretation  of  the  14th  Amendment  is  in- 
admissible. It  cannot  be  supposed  that  tite 
states  intended,  by  adopting  tiiat  amend- 
ment, to  impose  restraints  upon  the  exer- 
cise of  their  powers  for  the  i«t>tection  of 
the  safety,  health,  <Mr  morals  of  the  eon- 
munity.  .  .  .  The  principle  that  no  per- 
son shall  be  deprived  of  life,  liberty,  or 
property  without  dutf  process  of  law  was 
embodied,  in  sutistaoce,  in  the  Ctmstitutions 
of  nearly  all,  if  not  all,  of  the  states  at  the 
time  of  the  adoption  of  the  14th  Amend- 
ment; and  it  has  never  been  regarded  as  in 
compatible  with  the  principle,  equally  vital, 
because  essential  to  the  peace  and  safety 
of  society,  that  all  property  in  this  country 
is  held  under  the  implied  obligation  that 
the  owner's  use  of  it  shall  not  be  injurious 
to  the  community." 

The  charters  of  national  banks,  state 
banlcs  of  discount  and  deposit,  savings 
banks,  and  loan  and  deposit  companies,  au- 
thorize them  to  hold  permanently  only  such 
real  estate  as  may  be  necessary  for  the  im- 
mediate and  convenient  accommodation  of 
their  business.  It  is  not  required  that  this 
limitation  be  altogether  wise  and  just  to 
warrant  a  holding  that  it  is  valid,  but  it  is 
sufficient  if  it  appears  that  it  was  designed 
and  is  reasonably  calculated  to  subserve 
some  public  purpose.  Private  banks  may  be 
fairly  expected  to  accommodate  the  pnblie 
by  making  loans  and  discounts,  and  to  that 
end  ^ould  have  some  capital  in  money,  in 
addition  to  tbaX  intm»ted  to  their  care  by 
depositors.  It  would  be  manifestly  na- 
wise  to  authorize  an  investment  of  the  ok- 
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tire  capital  of  a  bank  in  real  estate,  furni- 
ture, and  fixtures,  and  inimical  to  public 
accommodation;  and  it  is  a  matter  of  cur- 
rent history  that  depositors  lutve  been  made 
the  victims  of  imposition  and  fraud,  throxigh 
the  allurements  of  pretended  bankers  whose 
only  capital  consisted  of  gilt,  signs,  plate 
glass,  mahogany  furniture,  and  richly  em- 
bellished safes.  We  are  not  judicially  ad- 
vised that  the  provision  limiting  the  invest- 
ment of  banking  capital  in  the  species  of 
tangible  property  named  would  unjuatly  or 
unreasonably  invade  individual  rights;  but, 
on  the  contrary,  it  appears  to  us  that  this 
provision  was  suitably  designed  for  the  pub- 
lic good,  and  is  a  prudent  regulation  for  the 
guidance  of  solvent  bankers,  and  a  proper 
precaution  against  fraud  and  imposition  on 
the  part  of.  financial  charlatans.  It  is  our 
conclusion,  thererfore,  that  I  2  of  the  act 
does  not  contravene  any  of  the  constita- 
tional  guaranties  invok^  by  appellee. 

The  same  constitutional  objections  are 
urged  against  the  validity  of  that  provision 
of  {  3  of  the  act  which  requires  the  banker 
to  make  oath  "that  the  responsibility  and 
net  worth  of  the  individual  member*  of 
such  firm,  partnership,  or  individual  is  equal 
to  an  amount  at  least  double  the  amount 
of  capital  paid  into  such  bank."  It  is  in- 
sisted that  this  clause  prohibits  a  banker 
from  using  all  of  his  capital  in  his  business, 
and  is  an  inetance  of  arbitrary  selection  and 
of  illegal  discrimination.  It  is  not  correct 
to  say  that  the  banker  is  thereby  pro- 
hibited from  using  all  his  capital  in  his 
business;  but  he  is  forbidden  from  treating 
his  entire  holdings  as  capital  stock,  and  in 
efi'ect  required  to  have  and  maintain  a  re- 
serve or  surplus  fund.  In  considering  this 
provision  it  must  be  borne  in  mind  that  the 
banking  business  is  not  wholly  private,  but 
quasi  public  in  character  and  subject  to 
governmental  supervision,  and,  in  view  of 
this  fact,  the  arguments  advanced  appear 
more  appropriate  for  legislative  than  for 
judicial  consideration.  This  feature  of  the 
statute  is  not  different  in  principle  from  the 
double  liability  of  stockholders  in  incor- 
porated banks,  and,  for  the  reasons  already 
given,  and  upon  the  authorities  cited,  we 
are  of  opinion  that  it  does  not  violate  any 
of  the  constitutional  principles  relied  upon 
by  appellee. 

It  is  finally  contended  that  the  provision 
requiring  that  an  individual,  or  one  mem- 
ber of  a  firm,  conducting  a  banking  busi- 
ness under  this  act,  must  be  a  resident  of 
Indiana,  is  invalid.  We  cannot  sustain  this 
objection.  In  the  case  of  Welsh  v.  State, 
126  Ind.  71,  9  LJt^  664,  26  N.  £.  883,  this 
court,  among  other  things,  said:  'It  is 
not  true,  as  is  sometimes  aiyued,  that  the 
SLJtA.(Nil.) 


citizen  derives  his  right  to  sell  intoxicating 
liquors  from  the  particular  state  in  which 
he  sells.  In  selling  he  is  but  exercising  his 
common-law  right.  ...  It  is  not  an  un- 
reasonable requirement  that  a  person  who 
desires  to  avail  himself  of  a  license  to  retail 
intoxicating  liquor  shall  submit  himself  to 
the  jurisdiction  of  the  state,  by  becoming 
an  inhabitant  thereof,  to  the  end  that  he 
may  be  readily  apprehended  and  punished 
for  any  violation  of  the  law  in  connection 
with  his  buaineea."  The  propriety  of  thia 
provision  is  readily  manifest.  A  private 
banker  Inviting  the  confidence  and  patron- 
age of  the  public  should  not  only  possess 
suitable  capital,  but  also  a  good  character. 
The  people  intrusting  their  money  to  his 
care  should  be  afforded  an  opportunity  of 
learning  something  of  hie  character,  habits, 
and  mode  of  life  without  going  beyond  state 
lines  for  information.  A  good  character 
will  not  insure  the  aafety  of  a  business  in- 
trusted wholly  to  employees,  but  personal 
supervision  is  highly  requisite.  The  sitna 
of  the  bank  assets  for  the  purposes  of  taxa- 
tion should  be  definitely  fixed,  and  not  left 
open  to  dispute  by  the  nonresidence  of  the 
owner.  It  is  important  that  the  banker 
should  be  within  the  jurisdiction  of  out 
courts,  civil  and  criminal,  and  be  answer- 
able personally  to  the  complaints  of  credit- 
pis,  and  easily  apprehended  in  case  of  a 
violation  of  the  laws  governing  his  busi- 
ness. Welsh  V.  State,  supra;  Trageser  v. 
Gray,  73  Md.  250,  0  L.R.A.  780,  26  Am.  St. 
Rep.  687,  20  Atl.  805;  McCready  v.  Vir- 
ginia, 94  U.  S.  301,  24  L.  ed.  248;  Wagner 
V.  Garrett,  118  Ind.  114,  20  N.  B.  706. 

The  provisions  of  the  New  York  statute 
upon  this  subject  are  much  more  stringent, 
but  its  validity  has  not  been  questioned. 
New  York  Banking  Law,  Rev.  Stat  8tk 
ed.  pt.  1,  title  2,  chap,  i,  p.  1623;  Laws 
1882,  chap.  409,  |  32,  p.  697.  The  legisla- 
ture may  not,  under  the  guise  of  protecting 
the  pubUe  interest,  arbitrarily  interfere 
with  private  business  or  impose  unusual  or 
unnecessary  restrictions  upon  lawful  ooeu- 
pations ;  but,  the  public  interest  eocisting,  the 
means  adopted  for  its  protection  must  be 
reasonably  necessary  for  the  accomplish- 
ment of  the  purpose,  and  not  unduly  op- 
pressive upon  individuals.  The  exercise  of 
the  police  power  is  subject  to  the  super- 
vision of  the  court;  but  police  regulations 
may  not  be  declared  void  merely  because 
deemed  contrary  to  natural  justice  and  equi- 
ty, but  only  because  they  violate  some  con- 
stitutional right.  The  provisions  of  the 
statute  under  consideration  do  not  violate 
the  constitutional  guaranties  relied  upon, 
but  in  our  opinion  have  substantial  relaUon 
to  the  publie  welfare,  and   were  intended 
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and  are  reasonablj  calculated  to  protect  the 
people  of  the  state  againet  fraud  and  im- 
position, and  are  consequently  valid.  The 
court  erred  in  quashdng  the  affidavit. 

The  judgment  is  reversed,  with  directions 
to  overrule  appellee's  motion  to  quash  and 
for  further  proceedings. 

Petition  for  rehearing  denied. 


IOWA  SUPREME  COITRT. 

QREENWHEELER      SHOE      COMPANY, 
Appt., 

V. 

CmOAGO,    ROCK    ISLAND,    &    PACIFIC 
RAILWAY  COMPANY. 

(—  Iowa,  — ,  106  N,  W.  498.) 

Cutier— delay— act  of  God, 

A  carrier  whose  negligent  delay  In 
transporting  goods  committed  to  him  for 
that  purpose  subjects  them  to  destruction 
by  act  of  God  cannot  escape  liability  on  the 
theory  tliat  such  result  could  not  have  been 
anticipated. 

(March  9,  1906.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Webster  County 
in  defendant's  favor  in  an  action  brought  ttf 
recover  the  value  of  goods  destroyed  while 
in  defendant's  possession  for  transportation. 
Reversed. 

Statement  by  McClain,  Ch.  J.: 

Action  to  recover  the  value  of  two  parcels 
of  goods  delivered  by  plainti£F  to  defendant 
at  Ft.  Dodge,  Iowa,  one  parcel  to  go  to 
Booneville,  Missouri,  and  the  other  to  Cha- 
Bute,  Kansas,  one  of  which  it  is  alleged  was 
kwt  and  tbe  other  damaged  by  defendant's 
negligence.  The  case  was  tried  on  an  agreed 
statement  of  facts  and  judgment  was  ren- 
dered for  defendant.    Plaintiff  appeals. 

Messrs.  Wright  As  Nugent,  for  appellant: 
The  negligence  of  the  defendant  was  the 

proximate  cause  of  the  injury. 
Read  v.  Spaulding,  30  N.  Y.  630,  86  Am. 

Dec.  426;  Jones  v.  Minneapolis  &  St.  L.  R. 

Co.  91  Minn.  229,  103  Am.  St.  Rep.  607,  97 

N.  W.  893;  Pruitt  v.  Hannibal  <k  St.  J.  R. 


Note.  —  Practically  every  case  of  any 
value  bearing  upon  the  question  of  the  lia- 
bility of  a  carrier  for  the  destruction  of 
goods  after  a  delay  on  the  part  of  the  car- 
rier is  cited  in  Gbeen-Whekleb  Shoe  Co.  v. 
Chicago,  R.  I.  4  P.  R.  Co.,  and  the  thor- 
ough treatment  of  the  question  in  that 
opinion  renders  unnecessary  any  further 
discussion  of  the  subject. 
6L.R.A.(N.S.) 


Co.  62  Mo.  627;  Black  v.  Chicago,  B.  &.  Q. 
R.  Co.  30  Neb.  197,  46  N.  W.  428;  Read  v. 
St.  Louis,  K.  C.  &  N.  R.  Co.  60  Mo.  199; 
Savannah,  P.  ft  W.  R.  Co.  v.  Commercial 
Guano  Co.  103  Ga.  590,  30  S.  E.  555;  El- 
liott V.  Rossell,  10  Johns.  1,  6  Am:  Dec.  306; 
Bowman  v.  Teall,  23  Wend.  306,  35  Am:  Dec 
562;  Fish  v.  Chapman,  2  Ga.  349,  46  Am. 
Dec.  393;  Chicago,  B.  &  Q.  R.  Co.  v.  Man- 
ning, 23  Neb.  652,  37  N.  W.  462;  Michaels 
V.  New  York  C.  R.  Co.  30  N.  Y.  564,  86  Am 
Deo.  415;  Michigan  C.  R.  Co.  v.  Curtis,  80 
111.  324;  Wald  v.  Pittsburg,  C.  C.  &  St.  L.  R. 
Co.  162  lU.  646,  35  LJt.A.  356,  63  Am.  St. 
Rep.  332,  44  N.  E.  838;  Mcaary  v.  Sioux 
City  &  P.  R.  Co.  3  Neb.  44,  19  Am.  Rep.  631 ; 
Broom  Com  Co.  v.  Atchison,  T.  &  S.  F. 
R.  Co.  94  Minn.  269,  89  L.R.A.  509,  102  N. 
W.  709;  Wolf  V.  American  Exp.  Co.  43  Mo. 
421,  97  Am.  Dec.  406;  Tiemey  v.  New  York 
0.  &  H.  R.  R.  Co.  76  N.  Y.  305;  Dnnson  v. 
New  York  C.  R.  Co.  3  Lans.  265;  Bostwick 
V.  Baltimore  A  O.  R.  Co.  45  N.  Y.  712;  Con- 
diet  V.  Grand  Trunk  R.  Co.  64  N.  Y.  600; 
Davis  V.  Wabash,  St.  L.  &  P.  R.  Co.  89 
Mo.  340,  1  S.  W.  327;  Southern  Exp.  Co.  v. 
Womack,  1  Heisk.  256;  Merritt  v.  Earle,  29 
N.  Y.  115,  86  Am.  Dec.  292;  Rodgers  v.  Cen- 
tral P.  R.  Co.  67  Ctol.  607,  8  Pac.  377;  New 
Brunswick  S.  B.  &  Canal  Transp.  Co.  v. 
Tiers,  24  N.  J.  L.  697,  64  Am.  Dec.  394; 
Hill  V.  Sturgeon,  28  Mo.  323;  Dunsbacfa  v. 
Hollister,  49  Hun,  352,  2  N.  Y.  Supp.  94; 
Hutchinson,  Carr.  2d  ed.  §  198;  Ray,  Negli- 
gence of  Imposed  Duties,  p.  177;  Louisville 
&  N.  R.  Co.  V.  Gidley,  119  Ala.  523,  24  So. 
763;  Hemsheim  Bros.  v.  Newport  News  & 
M.  Valley  Co.  18  Ky.  L.  Rep.  227,  36  S.  W. 
1116;  Armentrout  v.  St.  Louis,  EL  C.  &  N.  R. 
Co.  1  Mo.  App.  158. 

The  prima  facie  presumption  is  that  when 
goods  in  the  custody  of  a  common  carrier 
are  lost  or  injured  it  is  the  fault  of  the 
carrier. 

H3U  V.  Sturgeon,  28  Mo.  323,  35  Mo.  212, 
86  Am.  Dec  149;  Nave  v.  Pacific  Exp.  Co. 
19  Mo.  App.  663;  Degge  v.  American  Exp. 
Co.  64  Mo.  App.  102;  Wolf  v.  American  Exp. 
Co.  43  Mo.  421,  97  Am.  Dec.  406;  Davis  v. 
Wabash,  St.  L.  &  P.  R.  Co.  89  Mo.  343,  J 
8.  W.  327;  Southern  Exp.  Co.  v.  Newby,  30 
Ga.  635,  91  Am.  Dec.  783;  Jones  v.  Minne- 
apolis ft  St.  L.  R.  Co.  supra;  58  Cent.  L. 
J.  262;  aark  v.  Barnwell,  12  How.  272,  IS 
L.  ed.  986;  Memphis  ft  C.  R.  Co.  v.  Reeves, 
10  WalL  176, 19  L.  ed.  909;  Grier  ▼.  St.  Loni* 
Merchant's  Bridge  Terminal  R.  Co.  108  Mo. 
App.  566,  84  S.  W.  158. 

Messrs.  Carroll  Wright,  John  L  Dille,  and 
Kenyon  ft  (yConwa  for  appellee. 

HcClain,  Ch.  J.,  delivered  the  opinion  of 
the  court: 
In  the  agreed  atatemenft  on  which  the  < 
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was  tried  without  other  evidence  being  in- 
troduced it  is  stipulated  that  the  defendant 
was  guilty  of  negligent  delay  in  the  for- 
warding of  the  goods  of  plaintiff  from  Ft. 
Dodge  to  Kansas  City,  where  they  were  lost 
or  injured  on  May  30,  1903,  by  a  flood 
which  was  so  unusual  and  extraordinary  as 
to  constitute  an  act  of  God;  and  that,  if 
there  had  been  no  such  negligent  delay,  the 
goods  would  not  have  been  caught  in  the 
flood  referred  to  or  damaged  thereby. 

We  hare  presented  for  our  consideration, 
therefore,  the  simple  question  whether  a  car> 
Tier  who,  by  a  negligent  delay  in  transport- 
ing goods,  has  subjected  them,  in  the  course 
of  transportation,  to  a  peril  which  has 
caused  their  damage  or  destruction,  and  for 
the  consequence  of  which  the  carrier  would 
not  have  been  liable  had  there  been  no 
negligent  delay  intervening,  is  liable'  for  the 
loss.  On  this  question  there  is  a  well-recog- 
nized conflict  in  the  authorities.  In  several 
well-considered  cases  decided  by  courts  of 
high  authority  it  was  decided,  while  the 
question  was  still  new,  that  the  negligent  de- 
lay of  the  carrier  in  transportation  could 
not  be  regarded  as  the  proximate  cause  of 
an  ultimate  loss  by  a  casualty  which  in  it- 
self constituted  an  act  of  God,  as  that  term 
is  used  in  defining  the  carrier's  exemption 
from  liability,  although  had  the  goods  been 
transported  with  reasonable  diligence  they 
would  not  have  been  subjected  to  such  cas- 
ualty; and  these  cases  are  very  similar  to 
the  one  before  us  inasmuch  as  the  loss  in 
each  instance  was  due  to  the  goods  being 
overtaken  by  an  unprecedented  flood  for  the 
consequence  of  which  the  carrier  would  not 
be  responsible.  Morrison  t.  Davis,  20  Pa. 
171,  67  Am.  Dec.  696;  Denny  v.  New  York  O. 
R.  Co.  13  Gray,  481,  74  Am.  Dec.  645;  Mem- 
phis A  C.  R.  Co.  V.  Reeves,  10  Wall.  176,  19 
Ia  ed.  909;  Daniels  v.  Ballantine,  23  Ohio  St. 
632,  13  Am.  Rep.  264;  Hunt  Bros.  v.  Mis- 
souri, K.  &  T.  R.  Co.  (Tex.  Civ.  App.)  74  S. 
W.  69;  Gleeson  v.  Virginia  Midland  R.  Co. 
6  Mackey,  356.  These  cases  are  predicated 
upon  the  view  that,  if  the  carrier  could  not 
reasonably  have  foreseen  or  anticipated  that 
the  goods  would  be  overtaken  by  such  a 
casualty  as  a  natural  and  probable  result  of 
the  delay,  then  the  negligent  delay  was  not 
the  proximate  cause  of  the  loss,  and  should 
be  disregarded  in  determining  the  liability 
for  such  loss.  A  similar  course  of  reasoning 
has  been  applied  in  other  cases,  where  the 
loss  has  been  due  immediately  to  some  cause 
such  as  accidental  fire  involving  no  negli- 
gence on  the  part  of  the  carrier  and  within 
a  valid  exception  in  the  bill  of  lading,  but 
tbe  goods  have  been  brought  within  the  peril 
stipulated  against  by  negligent  delay  in 
transportation.  Hoadley  v.  Northern  Transp. 
Co.  115  Mass.  804,  16  Am.  Rep.  106;  Yazoo 
6L.R.A.(N.S.) 


k  M.  Valley  R.  Co.  v.  Millsaps,  76  Miss. 
865,  71  Am.  St:  Rep.  643,  25  So.  672;  Gen- 
eral Fire  Extinguisher  Co.  v.  Carolina  &  N. 
W.  R.  Co.  137  N.  C.  278,  49  S.  E.  208.  For 
similar  reasons,  it  has  been  held  that  loss 
of,  or  injury  to,  the  goods  by  reason  of  their 
inherent  nature,  as  by  freezing  or  the  like, 
will  not  render  the  carrier  liable,  even  after 
negligent  delay  in  transportation,  if  such 
casualty  eonld  not  have  been  foreseen  or  an- 
ticipated as  the  natural  and  probable  conse- 
quence of  such  delay.  Michigan  C.  R.  Co.  t. 
Burrows,  39  Mich.  0;  Herring  v.  Chesapeake 
A  W.  R.  Co.  101  Va.  778,  45  S.  E.  322. 

On  tiie  other  hand,  it  was  held  by  the 
court  of  appeals  of  New  York  in  a  case  aris- 
ing out  %{  the  same  flood  which  caused  the 
destruction  of  the  goods  involved  in  Denny 
V.  New  York  C.  R.  Co.  tupra,  that  the  pre- 
ceding negligent  delay  on  the  part  of  the 
carrier,  in  consequence  of  which  the  goods 
were  overtaken  by  the  flood,  was  sufficient 
ground  for  holding  the  carrier  to  be  liable 
for  the  loss.'  Micharfs  v.  New  York  0.  R.  Co. 
30  N.  Y.  664,  86  Am.  Dec  416;  Read  v. 
Spaulding,  30  N.  Y.  630,  86  Am.  Dec.  426. 
And  the  some  court  has  adhered  to  this  view 
in  a  ease  of  a  loss  by  fire  covered  by  a  valid 
exception  in  the  bill  of  lading.  Condict  t. 
Grand  Trunk  R.  Co.  64  N.  Y.  600.  The  Hli- 
nois  supreme  court  has  consistently  followed 
the  rule  of  the  New  York  cases  in  holding  that 
negligent  delay  subjecting  the  goods  to  loss 
by  the  Johnstown  flood  rendered  the  carrier 
liable  (Wald  v.  Pittsburg,  C.  C.  &  St.L.R. 
Co.  162  m.  646,  36  L.R.A.  356,  63  Am.  St. 
Rep.  332,  44  N.  E.  888),  and  likewise  that 
similar  delay  rendered  the  carrier  liable  for 
damage  to  the  goods  by  freezing.  Michigan 
C.  R.  Co.  V.  Curtis,  80  111.  324.  The  Alabama 
and  Kentucky  courts  have  held  that  a  de- 
struction by  fire  within  a  valid  exception  in 
the  bill  of  lading  would  not  excuse  the  car- 
rier if  by  negligent  delay  in  transportation 
the  goods  had  been  subjected  tosuch  casualty. 
Louisville  &  N.  R.  Co.  y.  Gidfcy,  119  Ala.  623, 
24  So.  753 ;  Hemsheim  Bros.  v.  Newport  News 
&  M.  Valley  Co.  18  Ky.  L.  Rep.  227,  35  S. 
W.  1115.  In  Missouri  the  supreme  court  has 
followed'  or  approved  of  what  may  be  desig- 
nated as  the  New  York  rule,  under  a  variety 
of  circumstances.  Davis  v.  Wabash,  St.  L. 
&  P.  R.  Co.  89  Mo.  340,  1  S.  W.  327;  Pruitt 
V.  Hannibal  A  St.  J.  R.  Co.  62  Mo.  527;  Read 
V.  St.  Louis,  K.  0.  &  N.  R.  Co.  60  Mo.  199. 
And  the  St.  Louis  court  of  appeals  in  that 
state  has  applied  the  same  rule  in  case  of  a 
loss  by  freezing.  Armentrout  v.  St.  Louis, 
K.  C.  &  N.  R.  Co.  I  Mo.  App.  168.  But  the 
Kansas  City  court  of  appeals  in  a  case  of  loss 
by  flood  has  followed  the  Massachusetts  and 
Pennsylvania  cases.  Moffatt  Commission 
Co.  V.  Union  P.  B.  Co.  113  Mo.  App.  644,  88 
8.  W.  117.    And  the  St.  Louis  court  of  ap- 
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peals  seema  to  have  recently  recognized  the 
same  rule.  Grier  t.  St.  liouia  Merchants' 
Bridge  Terminal  R.  Co.  108  Mo.  App.  565,  84 
8.  W.  158.  In  West  Virginia  the  supreme 
court  has  held  that  negligent  delay  renders 
the  carrier  liable  for  a  inbsequenrt  loss  by 
freezing.  McGraw  ▼.  Baltimore  &  0.  R.  Co. 
18  W.  Va.  361,  41  Am.  Rep.  696.  In  Minne- 
sota the  court  has  .Recently  reviewed  the 
vhole  question  in  a  case  involving  a  loss  of 
goods  hy  the  same  flood'  which  caused  Vke 
loss  for  which  the  present  suit  is  brought, 
and  'has  reached  the  conclusion  that  the 
previous  negligent  delay  of  the  carrier  which 
caused  the  goods  to  be  subjected  to  the  peril 
of  the  flood  "concurred  and  mingled  with  the 
act  of  God"  to  such  an  extent  that^the  car- 
rier was  precluded  from  relying  npon  the 
act  of  God  as  a  defense.  Bibb  Broom  Com 
Co.  ▼.  Atchison,  T.  &  S.  F.  R.  Co.  94  Minn. 
269,  69  L.R.A.  509,  102  N.  W.  709. 

The  irreconcilable  conflict  in  the  authori- 
ties is  recognized  by  text  writers ;  and,  while 
the  weight  of  general  authority  has  in  many 
oases  been  said  to  support  the  rule  an- 
nounced in  Massachusetts  and  Pennsylvania 
cases  (1  Thomp.  Neg.  §  74;  Schooler,  Bail- 
ments, 1905  ed.  §  348;  Hale,  Bailments  & 
Carriers,  861;  6  Cyc  Law  &  Proo.  p.  382; 
notes  in  36  Am.  St.  Rep.  838),  other  authori- 
ties prefer  the  New  York  rule  (Hutchinson, 
darriers,  2d  ed.  §  200;  Ray,  Negligence  qf 
Imposed  Duties,  177).  In  the  absence  of  any 
e;tpre88  declaration  of  this  court  on  the  very 
tioint,  and  in  view  of  the  fact  thaHi  in  most 
recent  cases  the  conflict  of  authority  is  still 
recognized  ( see  6  Current  Law,  517 ) ,  itseems 
necessary  that  the  reasons  on  which  the  two 
lines  of  cases  are  supported  shall  be  consid- 
ered in  order  that  we  may  now  reacb  a  con- 
clusion which  shall  be  satisfactory  to  u*. 
Mere  negligence  will  not  render  one  person 
liable  to  another  for  a  loss  which  the  latter 
would  not  have  sustained  had  there  been  no 
such  negligence,  unless  the  negligence  con- 
sists in  some  violation  of  a  duty  which  the  one 
person  Owes  to  the  other.  Dubuque  Wood  & 
Coal  Asso.  V.  Dubuque,  30  Iowa,  176;  St. 
Lotus,  I.  M.  ft  S.  R.  Co.  V.  Commercial  Union 
Ins.  Co.  139  U.  S.  223,  35  L.  ed.  164,  11  Sup. 
Ct.  Rep.  554.  And,  on  the  other  hand,  it  is 
well  settled  that,  if  the  negligence  of  one  per- 
son with  reference  to  the  duty  owed  to  an- 
other concurs  with  an  accidental  cause  result- 
ing in  injury  to  another  to  whom  such  duty 
is  owed,  the  negligent  person  must  answer  for 
the  consequences  as  though  his  negligence 
were  the  sole  cause  of  the  loss.  Savannah, 
F.  &  W.  R.  Co.  V.  Commercial  Guano  Co. 
103  Ga.  590,  30  S.  E.  656;  Thomas  v.  Lan- 
caster Mills,  19  C.  C.  A.  88,  34  U.  S.  App. 
404,  71  Fed.  481;  New  Brunswick  S.  B.  & 
Canal  Transp.  Co.  v.  Tiers,  24  N.  J.  L.  697, 
04  Am.  Dec.  394;  Tierney  v.  New  York  C.  &  ' 
6L.R.A.(N.S.) 


H.  R.  R  Co.  76  N.  Y.  806;  WiUiama  r.  Grant, 
1  Conn.  487,  7  Am.  Dec.  286;  I  Thomp.  N^. 
§i  68,  73. 

The  real  difficulty  seems  to  be  in  deter- 
mining to  what  extent,  if  at  all,  it  is  neces- 
sary that  the  negligent  party  must  have 
been  able  to  foresee  and  anticipate  the  result 
of  his  negligent  act  in  order  to  render  him 
liable  for  the  consequences  thereof  resulting 
from  a  concurrRnce  of  his  negligence  and 
another  cause  foir  which  he  is  not  responsible. 
In  an  action  on  contract  the  party  who  is 
at  fault  ia  only  liable  for  such  conseqnencea 
as  arise  according  to  the  usual  course  of 
things  from  his  breach,  or  such  as  may  rea- 
sonably b«  supposed  to  have  been  in  the  con- 
templation of  both  parties  at  the  time  the 
contract  was  made  as  the  probable  result  of 
the  breach.  Hadley  v.  Baxendale,  9  Exch. 
341;  Sedgw.  Elements  of  Damage,  17.  But 
in  an  action  for  tort,  and  the  present  action 
is  of  that  charMter,  recovery  is  not  limited 
to  the  consequences  within  the  contempla- 
tion of  t^e  parties  or  either  of  them,  but  in- 
cludes all  the  consequences  "resulting  by  or- 
dinary natural  sequence,  whether  foreseoi 
by  the  wrongdoer  or  not,  provided  that  the 
operation  of  the  cause  of  action  is  not  in- 
terrupted by  the  intervention  of  an  ind«- 
pendent  agent  or  overpowering  force,  and 
that  but  for  the  operation  of  the  canse  of  a4s- 
tion  the  consequence  would  not  have  en- 
sued." Sedgw.  Elements  of  Damage,  {  54. 
It  is  true  that  for  the  purpose  of  determin- 
ing whether  the  injury  suffered  by  the  party 
complaining  was  the  natural  and  probablo 
result  of  the  wrong  complained  of  a  conven- 
ient test  ia  to  consider  whether  in  general 
such  a  result  might  have  been  foreseen  aa 
the  consequence  of  the  wrong;  but  it  is  not 
necessary  "that  injury  in  the  precise  form 
in  which  it  in  fact  resulted  should  have 
been  foreseen.  It  is  enough  that  it  now  ap- 
pears to  have  been  a  natural  and  probable 
consequence."  Hill  v.  Winsor,  118  Masa. 
251;  Schumaker  v.  St.  Paul  &  D.  R.  Co.  46 
Minn.  39,  42,  12  L.RA.  267,  48  N.  W.  669. 
And  see  Milwaukee  &  St  P.  R  Co.  v.  Kel- 
logg, 94  U.  S.  469,  24  L.  ed.  256;  McPeek  t. 
Western  U.  Tel^.  Co.  107  Iowa,  356,  43 
L.R.A.  214,  70  Am.  St.  Rep.  205,  78  N.  W.  63; 
Hoag  V.  Lake  Shore  ft  M.  S.  R.  Co.  85  Pa. 
203,  27  Am.  Rep.  653;  Empire  SUte  Cattle 
Co.  V.  Atchison,  T.  ft  S.  F.  R.  Co.  136  Fed. 
135;  Chicago,  St.  P.  M.  ft  O.  R.  Co.  v.  El- 
liott, 20  L.RA.  582,  6  C.  C.  A.  847,  12  U.  S. 
App.  381,  66  Fed.  940;  Miller  v.  St.  Louis, 
L  M.  ft  S.  R  Co.  90  Mo.  389,  2  S.  W.  439; 
Smith  V.  London  ft  S.  W.  R  Co.  L.  R.  «  a 
P.  21;  1  Thomp.  Neg.  §  69. 

Now,  wbile  it  is  true  that  defendant 
could  not  have  anticipated  this  particular 
flood,  and  could  not  have  foreseen  that  its 
negligent  delay  in  transportation  would  sab- 
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jeet  tlie  goods  to  such  a  danger,  yet  it  is 
now  apparent  that  such  delay  did  subject  the 
goods  to  the  danger,  and  that  but  for  the 
delay  they  would  not  have  been  destroyed; 
and  defendant  should  have  foreseen,  as  any 
reasonable  person  could  foresee,  that  iba 
negligent  delay  would  extend  the  time  dur- 
ing which  ttie  goods  would  be  liable  in  the 
hands  of  the  carrier  to  be  overtaken  by 
some  such  casualty,  and  would  therefore  in- 
crease the  peril  that  the  goods  should  be  thus 
lost  to  the  shipper.  This  consideration  that 
the  peril  of  accidental  destruction  is  en- 
hanced by  the  negligent  extension  of  time 
during  which  the  goods  moat  remain  in  \he 
carrier's  control  and  out  of  the  control  of 
the  owner,  and  during  which  some  casualty 
may  overtake  them,  has  not,  we  think,  been 
given  sufficient  consideration  in  the  cases  in 
which  the  carrier  has  been  held  not  respon- 
rible  for  a  loss  for  whidi  he  is  not  primarily 
liable,  but  which  has  overtaken  the  goods  as 
a  consequence  of  the  preceding  delay  in 
th«r  transportation. 

It  is  not  sufficient  for  the  carrier  to  say 
by  way  of  excuse  that,  while  a  proper  and 
diligent  transportation  of  the  goods  would 
have  kept  them  free  from  the  peril  by  which 
they  were  in  fact  lost,  it  might  have  sub- 
jected them  to  some  oUier  peril  just  as  great. 
He  cannot  speculate  on  mere  possibilities. 
A  pertinent  illustration  is  furnished  by  the 
w«ll-settled  rule  with  reference  to  deviation, 
which  is  that,  if  the  carrier  transports  the 
goods  over  some  other  route  than  that  speci- 
fied in  the  contract  or  reasonably  within  the 
contemplation  of  the  parties,  he  must  an- 
swer for  any  loss  or  damage  occurring 
during  such  deviation,  although  it  is 
from  a  cause  which  would  not  in  it- 
self render  him  liable.  In  such  a  case  it 
is  said  "that  no  wrongdoer  can  be  allowed  to 
apportion  or  qualify  his  own  wrong,  and 
that  as  a  loss  has  actually  happened  while 
his  wrongful  act  was  in  operation  and  force, 
and  which  is  attributable  to  his  wrongful 
act,  he  cannot  set  up  as  an  answer  to  the 
action  the  bare  possibility  of  a  loss  if  his 
wrongful  act  had  never  been  done.  It  might 
admit  of  a  different  construction  if  he  could 
show,  not  only  that  the  same  loss  might 
have  happened,  but  that  it  must  have  hap- 
pened if  the  act  complained  of  had  not  been 
done."  Davib-v.  Garrett,  6  Bing.  710.  And  see 
Merchants'  Despatch  TraiMp.  Co.  v.  Kahn, 
76  IlL  620;  Crosby  v,  IfHtch,  12  Conn.  410,  SI 
Am.  Dec.  746;  United  States  Exp.  Co.  r. 
Kountze  Bros.  8  Wall.  342,  10  L.  ed.  467; 
«  Cyc.  Law  &  Proc.  p.  383.  It  is  true  that 
the  analogy  to  the  case  of  a  deviation  is  de- 
nied in  a  case  which  announce  the  rule  of 
the  Pennsylvania  and  Massachusetts  cases; 
but  the  distinction  attempted  to  be  made, 
tliat  a  deviation  amounts  to  »  conversion 
SLJlJL(N.S.) 


rendering  the  carrier  absolutely  liable,  is 
too  technical  to  be  considered  as  persuasive. 
The  analogy  between  the  two  classes  of  cases 
has  been  recognized  in  Constable  v.  National 
S.  S.  Co.  164  U.  S.  61,  38  L.  ed.  003,  14  Sup. 
Ot  Rep.  1062,  and  in  Hutchinson,  Oarr.2d  ed. 
§  200.  This  court  has  expressed  itself  in 
favor  of  the  liability  of  the  carrier  in  classes 
of  cases  very  analogous  to  that  of  deviation. 
Where  goods  were  shipped  with  the  agree- 
men  that  they  should  be  carried  to  their  des- 
tination without  change  of  cars,  ami,  in  vio- 
lation of  this  contract,  the  goods  were  un- 
loaded at  Chicago,  which  was  not  their  des- 
tination, for  the  purpose  of  transporting 
them  in  other  cars,  and  they  were  destroyed 
by  the  Chicago  fire,  it  was  held  that  the  car- 
riers were  liable  although  the  loss  by  fire 
was  within  a  valid  exemption  from  liability 
contained  in  the  bill  of  lading.  Robinson  v. 
Merchants'  Despatch  Transp.  Co.  45  Iowa, 
470;  Stewart  v.  Merchants'  Despatch 
Transp.  Co.  47  Iowa,  229,  29  Am.  Rep.  476. 

Certainly  the  act  of  the  carrier  in  unload- 
ing the  goods  at  Chicago,  instead  of  carrying 
them  through  to  their  destination  in  the 
cars  in  whi«fh  they  were  originally  loaded, 
would  not  aimount  even  to  a  technical  con-;. 
version,  nor  could  it  have  been  anticipated 
that  the  result  of  such  an  act  would  be  the 
destruction  of  the  goods;  nevertheless  this 
court  reached  the  conclumon  that  such  a  de- 
parture from  the  terms  of  the  contract  ren- 
dered the  carrier  liable  for  a  loss  for  which 
it  would  not  have  been  liable  had  it  resulted 
without  such  departure.  We  think  that  in 
principle  these  cases  support  the  general 
proposition  that  the  wrongful  act  of  the 
carrier  which  in  fact  subjects  the  goods  to 
loss  renders  him  liable  for  such  loss  although 
the  circumstances  under  which  it  occurred 
could  not  have  been  anticipated.  This  is 
plaintly  right,  for  the  detention  due  to  the 
transfer  of  the  goods  to  the  other  cars  did 
increase  the  hazard  of  fire;  but  it  is  equally 
true  in  the  case  before  us  that  the  negligent 
delay  increased  the  hazard  of  the  loss  by 
flood.  As  supporting  the  same  view,  we  may 
also  refer  to  Hewett  v.  Clucago,  B.  ft  Q.  R. 
Co.  63  Iowa,  611,  19  N.  W.  790,  in  which  it 
was  held  that  negligent  delay  in  forwarding 
goods  which  were  liable  to  damage  by  freez- 
ing rendered  the  carrier  accountable  for  the 
loss  thus  resulting.  In  that  case  it  is  said 
that,  while  the  carrier  is  responsible  for 
such  damages  only  as  are  the  proximate  con- 
sequence of  his  own  acts,  and  is  not  account- 
able for  such  loss  as  is  occasioned  by  the  in- 
tervention of  the  via  major,  jet,  "one  of 
the  undertakings  of  the  common  carrier, 
however,  is  that  he  will  not  expose  the  prop- 
erty intrusted  to  his  care  to  any  improper 
hazards  or  extraordinary  perils;  and  if,  by 
his  act  or  omission,  it  is  exposed  to  perils  or 


886 


IOWA  SUPREME  COURT. 


Apr., 


hazards  which  ordinary  foresight  could  have 
apprehended  and  provided  against,  he  is  ac- 
countable for  such  injury  as  may  be  occa- 
sioned by  such  exposure."  See  also  Whicher 
V.  The  Ewing,  21  Iowa,  240. 

We  are  satisfied  that  the  sounder  reasons, 
supported  by  good  authority,  require  us  to 
hold  that  in  this  case  -Uie  carrier  is  liable 
for  the  loss  of  and  damage  to  plaintiff's 
goods,  and  the  judgment  of  the  trial  court 
is  therefore  reversed. 


IOWA  SUPREME  COURT. 

PAGE  COUNTY 
v. 

SD  F.  ROSE  et  al..  Assignees  of  Luther 
Van  Arsdol. 


M.  GAUSS  et  aL,  Appts. 

(—  Iowa,  — ,  106  N.  W.  744.) 

Bank — collection  of  taxes — ^trust. 

Upon  the  insolvency  of  a  bank  which 
has  been  receiving  taxes  and  delivering 
treasury  receipts  therefor,  the  county  is  en- 
titled to  a  preference  out  of  its  assets  for 
the  amount  collected  and  not  turned  over, 
on  the  theory  that  the  bank  is  a  trustee, 
where  there  is  no  authority  of  law  to  deposit 
the  funds  with  the  bank,  and  the  taxpayers 
from  whom  the  funds  have  been  received 
eaanot  b«  ascertained. 

(April  3,   IQOe.) 


APPEAL  by  objecting  creditors  from  a 
judgment  of  the  District  Court  for  Page 
County  allowing  a  preference  out  of  the  as- 
sets of  Luther  Van  Arsdol,  insolvent.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Parslow  &  Peters  and  W.  B. 
Mitchell,  for  appellants: 

The  proceeding  did  not  constitute  a  pay- 
ment of  taxes,  the  treasurer  never  having 
received  possession  of  the  money. 

Iowa  Code,  {  482;  Ambler  v.  Clayton,  23 
Iowa,  173;  Plymouth  County  v.  Moore,  114 
Iowa,  700,  87  N.  W.  662;  Richardson  County 
V.  Meyer,  11  Neb.  357,  9  N.  W.  649;  Cedar 
Rapids,  L  F.  &  N.  W.  R.  Co.  v.  Cowan,  77 
Iowa,  635,  42  N.  W.  436. 

All  taxpayers  and  general  creditors  have 
interest  in  the  funds  in  the  hands  of  the  as- 
signees, and  Page  county,  having  elected  to 
have  its  claim  established  against  fimds  in 
the  hands  of  the  assignees,  can  have  no 
greater  privileges  or  rights  against  the  as- 
signees than  the  treasurer  would  have  had, 
had  he  filed  his  claim. 

Keene  Five  Cents  Sav.  Bank  t.  Archer, 
109  Iowa,  419,  80  N.  W.  606;  Homire  v. 
Rodgers,  74  Iowa,  396,  37  N.  W.  972;  Klocow 
V.  Patten,  93  Iowa,  432,  61  N.  W.  926;  Kear- 
ney Mill.  &  Elevator  Co.  v.  Union  P.  R.  Co. 
97  Iowa,  719,  69  Am.  St.  Rep.  434,  66 
N.  W.  1069;  White  v.  Elgin  Creamery  Co. 
108  Iowa,  622,  79  N.  W.  283;  Casady  v. 
Manchester  F.  Ins.  Co.  109  Iowa,  639,  80  K. 
W.  621;  State  Bank  v.  Kelly,   109  Iowa, 


Case  Note.  —  Right  to  preference  in  re- 
spent   of   public   fimds   deposited   in   bank 
which     subsequently     becomes     insolvent: 
— ^  Except  that  it  furnished  an  addition- 
al ground  for  allowing  a  preference  In  favor 
of  the  county  out  of  the  assets  of  the  in- 
solvent bank,  the  fact  that  in  Page  CoxTirrr 
V.  Rose  the  taxes  in  question  were  paid  di- 
rectly to  the  bank  by  the  taxpayers  does 
not    differentiate    the    case    from    the    fa- 
miliar class  of  cases  where  public  moneys 
have,  without  authority  of  law,  been  depos- 
ited in  a  bank  and  mingled  with  the  gen- 
eral funds  of  the  bank.    That  funds  depos- 
ited under  such  circumstances,  at  least  if 
their  character  is  known  to   the  bankers, 
are  impressed  with  a  trust,  and,  assuming 
the  existence  of  the  other  necessary  condi- 
tions, are  entitled  to  a  preference  over  the 
general  creditors  of  the  bank,  is  held  or  con- 
ceded by  practically  all  the  authorities  on 
the  subjed;;  though,  as  subsequently  Ahown, 
the  •  preference,   even  under    such    circum- 
stances,  has   been   denied   in  a   few   cases 
because    of    the    inability    to    trace    any 
of  such  funds  into  the   assets   that  came 
into  the  hands  of  the  receiver  or  assignee 
of  the  bank.     The  question   whether  the 
ability  thus  to  trace  or  identify  the  funds 
is    a    condition    of    the    right    to    a  pref- 
erence   in    favor    of    trust    funds    is,    of 
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course,  practically  the  same  whether 
the  trust  arises  from  the  unauthor- 
ized deposit  of  public,  or  of  private, 
funds;  and  therefore  no  attempt  is  made 
here  to  discuss  that  subject,  although  the 
position  on  the  point  taken  in  cases  dealing 
with  public  funds  is  incidentally  stated  in 
connection  with  the  decisions  on  the  gen- 
eral question  as  to  the  right  of  such  funds 
to  a  preference. 

In  Meyers  v.  Board  of  Education,  61  Kan. 
87,  37  Am.  St.  Rep.  263,  32  Pac  658,  the 
treasurer  of  a  board  of  education,  without 
authority,  deposited  to  his  credit  as  treas- 
urer school  funds;  in  a  bank  of  which  he 
was  manager,  the  owner  of  the  bank  being 
aware  of  the  oharaoter  of  the  funds;  and  the 
funds  were  wrongfully  used  in  the  business 
of  the  bank  and  for  the  payment  of  its  in- 
debtedness. Subsequently  the  owner  of  the 
bank  became  insolvent,  and  made  an  assign- 
ment for  the  benefit  of  creditors.  It  was 
held  that  the  sdiool  funds  so  deposited  were 
impressed  with  a  trust,  and  that,  as  the 
amount  of  such  funds  largely  exceeded  the 
cash  on  hand  at  the  time  of  the  assignment, 
the  trust  fund  became  a  charge  upon  the  en- 
tire assets  of  the  bank,  and  the  Iraard  of  ed- 
ucation had  a  preferred  right  over  general 
creditors  to  the  extent  of  the  fund  con- 
verted, although   it    oould   not    be   clearly 
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644,  80  N.  W.  620;  Lull  t.  Anamosa  Nat. 
Bank,  110  Iowa,  537,  81  N.  W.  784;  Fleish- 
man T.  Ver  Does,  111  Iowa,  322,  82  N.  W. 
757;  Higbee  v.  Trumbauer,  112  Iowa,  74,  83 
N.  W.  812;  Des  Moines  Nat.  Bank  t.  Mere- 
4ith,  114  Iowa,  9,  86  N.  W.  46; 
Sehnssler  t.  Hennepin  County,  67  Minn. 
412,  39  L.R.A.  75,  64  Am.  St.  Rep.  424, 
70  N.  W.  6;  Brown  ▼.  Webster  aty, 
115  Iowa,  511,  88  N.  W.  1070;  Cedar  Rapids, 
L  F.  A  N.  W.  R.  Co.  V.  Cowan,  77  Iowa,  535, 
42  N.  W.  436. 

The  conduct  of  the  treasurer  was  not  il- 
legal; and  hence  the  claimant,  Page  county, 
is  not  entitled  to  any  preference  in  this 
matter  over  other  creditors. 

OfBoer  v.  Officer,  120  Iowa,  389,  98  Am. 
St.  Rep.  366,  94  N.  W.  947;  Hunt  v.  Hop- 


ley,  120  Iowa,  696,  96  N.  W.  205;  Law's  Es- 
tate, 144  Pa.  409,  14  LJI.A.  103,  22  Atl.  831; 
King  T.  Talbot,  40  N.  Y.  76;  Norwood  v. 
Harness,  98  Ind.  134,  49  Am.  Rep.  739; 
Jacobus  V.  Jacobus,  37  N.  J.  Eq.  17;  People 
ex  rel.  Nash  v.  Faulkner,  107  N.  Y.  483,  14 
N.  E.  416. 

The  transactions  have  not  augmented  the 
funds  which  came  into  the  hands  of  the 
assignees. 

Brooke  ▼.  King,  104  Iowa,  713,  74  N.  W. 
683;  Jones  v.  Chesebrough,  105  lowia,  303, 
75  N.  W.  07;  Jewell  v.  Oay,  107  Iowa,  52, 
77  N.  W.  511;  Independent  District  v.  Beard, 
83  Fed.  6;  Spokane  County  v.  First  Nat. 
Bank,  16  C.  C.  A.  81,  29  U.  S.  App.  707,  68 
Fed.  979;  Nonotnck  Silk  Co.  t.  Flanders,  87 
Wis.  237,  68  N.  W.  383;  Little  v.  Chadwick, 


traced  to  any  particular  assets  in  the  hands 
of  the  assignee. 

So,  school  funds  deposited  contrary  to 
law  to  the  personal  account  of  the  treasurer 
of  the  district,  in  a  bank  the  managers  of 
which  knew  the  character  of  the  funds,  con- 
stitute a  trust;  and  in  the  event  of  the  sub- 
sequent insolvency  of  the  bank  the  school 
district  is  entitled  to  a  preference  in 
payment  out  of  the  cash  assets  received  by 
the  assignee,  even  though  none  of  the  identi- 
cal school  money  came  into  his  possession, 
as  it  must  be  presumed,  at  least  unless  the 
contrary  is  affirmatively  shown,  that  the 
property  assigned  wtu9  greater  in  value  by 
reason  of  the  deposit  of  the  school  money. 
Independent  District  v.  Bang,  80  Iowa,  600, 
45  N.  W.  908. 

The  decision  in  the  last  case  was  followed 
in  Bunton  v.  King,  80  Iowa,  686,  46  N.  W. 
1060. 

In  San  Diego  County  v.  California  Nat. 
Bank,  52  Fed.  59,  where  the  treasurer  and 
tax  collector  of  a  county,  without  authority 
and  contrary  to  law,  deposited  funds  which 
the  bank  knew  belonged  to  the  county,  and 
received  certificates  issued  to  them  as  treas- 
urer and  tax  collector  respectively,  it  was 
held  that  the  funds,  although  mingled  with 
the  general  funds  of  the  bauK,  continued 
impressed  with  a  trust  in  favor  of  the  coun- 
ty, and  upon  the  insolvency  of  the  county 
were  entitled  to  a  preference  over  the  claims 
of  general  creditors,  although  the  identity 
of  the  trust  funds  had  been  lost. 

City  funds  received  on  deposit  by  a  bank- 
er, but  redeposited  by  him  in  other  banks 
under  an  arrangement  for  sharing  in  the 
deposits,  under  which  he  is  to  receive  from 
them  the  same  interest  that  he  pays  the 
city,  and  agrees  that  they  shall  be  drawn 
only  to  pay  city  orders,  are  held  in  trust  for 
the  city  as  against  his  assignees  for  cred- 
itors. Marquette  T.  Wilkinson,  119  Mich. 
413,  43  L.R.A.  840,  78  N.  W.  474.  In  this 
case,  of  course,  there  was  no  difficulty  in 
tracing  or  identifying  the  trust  funds. 

A  similar  result  was  reached  in  Re  Sal- 
mon, 145  Fed.  649,  the  facts  of  which  present 
a  striking  similarity  to  those  involved  in 
«L.R.A.(N.S.) 


the  last  case.  In  the  Salmon  Case,  however, 
the  decision  was  upon  the  ground  that,  un- 
der the  agreement  between  the  banks,  which 
was  substantially  the  same  as  that  involved 
in  the  Marquette  Case,  the  bank  to  which 
the  public  funds  were  awarded,  and  which 
subsequently  became  bankrupt,  was  in  legal 
effect  the  agent  of  the  bank  in  which  the 
funds  were  redeposited,  and  that  the  latter 
was  in  contemplation  of  law  the  principal 
debtor  of  the  county,  and  therefore  the 
county  was  entitled  to  recover  the  funds  so 
redeposited  as  against  the  general  creditors 
of  the  bankrupt  bank. 

In  State  v.  Midland  State  Bank,  62  Neb. 
1,  66  Am.  St.  Rep.  484,  71  N.  W.  1011,  it  was 
held  that  a  banker,  by  receiving  on  deposit 
from  a  school  district  treasurer  as  such, 
funds  known  to  be  held  by  the  latter  in  his 
official  capacity,  became  thereby  a  trustee 
for  the  district,  and  that,  upon  his  insol- 
vency, the  funds  could  be  recovered  by  the 
district  as  a  preferred  claim  against  his  es- 
tate. Nothing  was  said  about  tracing  or 
identifying  the  funds. 

In  State  v.  Bank  of  Commerce,  64  Neb. 
726,  78  N.  W.  28,  however,  the  court  ex- 
pressly adopted  the  doctri;ie  which  makes 
the  ability  to  trace  the  funds  a  condition  of 
the  preference;  and  therefore,  while  holding 
that  funds  wrongfully  deposited  by  the 
county  treasurer  in  a  bank  aware  of  their 
character  are  impressea  with  a  trust,  and 
upon  the  bank  becoming  insolvent  are  en- 
titled to  a  preference  out  of  any  assets  in 
the  hands  of  the  receiver  which  are  shown 
to  be  the  product  of  such  funds,  held  that 
the  county  was  entitled  to  a  preference  only 
to  the  extent  of  the  cash  in  the  vaults  of 
the  bank  at  the  time  of  its  failure,  it  not 
affirmatively  appearing  that  such  cash  as- 
sets were  not  part  of  the  trust  funds;  but 
that  it  was  not  entitled  to  a  preference  out 
of  the  other  assets  of  the  bank,  the  trust 
fund  not  being  traced  into  the  same. 

In  Stevens  v.  Williams,  91  Wis.  58,  64  N. 
W.  422,  it  was  held  that  the  fact  that  a 
county  treasurer  kept  some  of  the  county's 
money  as  a  general  deposit  with  a  banker 
who  knew  the  character  of  the,  deposits  did 
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151  Mass.  109,  7  L.R.A.  670,  23  N.  E.  1006; 
Bradley  v.  Chesebrough,  111  Iowa,  126,  82 
N.  W.  472. 

Messrs.  Walter  P.  Crose,  D.  6.  Suther- 
land, and  H.  H.  Scott,  for  appellee : 

Under  the  circumstances  a  trust  arises 
as  to  the  money  received. 

Eyerly  ▼.  Jasper  County,  77  Iowa,  470,  42 
N.  W.  374;  Independent  District  v.  King, 
80  Iowa,  497,  45  N.  W.  908;  Smith  v.  Des 
Moines  Nat.  Banic,  107  Iowa,  620,  78  K.  W. 
238;  Taylor  County  v.  Standley,  79  Iowa, 
666,  44  N.  W.  911;  Davenport  Plow  Co.  v. 
Lamp,  SO  Iowa,  722,  20  Am.  St.  Rep.  442, 
45  N.  W.  1049. 

The  cestui  que  trust  can  follow  and  claim 
the  fund  without  ratifying  the  wrongful 
acts  out  of  wiuch  the  trust  arose. 


Davenport  Plow  Co.  y.  Lamp  and  Inde- 
pendent District  v.  King,  twpra;  Bimton  r. 
King,  80  Iowa,  506,  45  N.  W.  1050;  Broolce 
V.  King,  104  Iowa,  713,  74  N.  W.  683;  Jones 
V.  Chesebrough,  105  Iowa,  303,  75  N.  W.  97; 
Piano  Mfg.  Co.y.Auld,  14  S.  D.  512,  86  Am. 
St.  Rep.  769,  86  N.  W.  21. 

Weaver,  J.,  delivered  the  opinion  of  the 
court: 

For  several  years  Luther  Van  Arsdol,  un- 
der the  business  name  and  style  of  the  Banlc 
of  Coin,  conducted  a  private  banlcing  busi- 
ness at  the  town  of  Cmh,  in  Page  county, 
Iowa.  On  the  9th  day  of  March,  1904,  Van 
Arsdol,  having  become  insolvent,  made  « 
general  assignment  under  the  insolvency 
statute  of  the   state   to  Ed  F.  Rose  anj 


not  entitle  the  treasurer  to  have  liis  claim  I 
preferred,  where  the  banker  made  an  as- 
signment for  the  benefit  of  his  creditors  and 
a  sum  of  money  then  in  the  bank  came  to 
the  assignee.  Xliis  decision,  as  is  apparent 
from  the  cases  cited  in  the  opinion,  was 
put  upon  the  ground  that  the  fund  could  not 
be  traced  into  any  assets  received  by  the  as- 
signee. 

So,  in  Spokane  County  y.  Clark,  61  Fed. 
638,  and  Multnomah  County  v.  Oregon  Nat. 
Bank,  61  Fed.  912,  the  court,  while  con- 
ceding that  an  unauthorized  deposit  of  pub- 
lic funds  in  a  bank  which  knew  the  diar- 
acter  of  the  funds  would  make  the  bank  a 
trustee,  nevertheless  denied  a  preference  in 
favor  of  such  funds  out  of  the  assets  of 
the  insolvent  bank  becatise  of  the  inability 
to  trace  or  identify  such  funds. 

In  Beard  v.  Independent  District,  31  0. 
0.  A.  662,  60  U.  S.  App.  372,  88  Fed.  376,  the 
court  assumed  that  the  funds  of  a  sdiool 
district  deposited,  without  authority,  in  a 
bank  to  the  credit  of  the  treasurer  of  the 
district,  would  constitute  a  trust  fund,  and 
that,  if  such  fund  went  to  augment  the  as- 
sets which  came  into  the  hands  of  the  re- 
ceiver appointed  after  the  insolvency  of  the 
bank,  the  distriH  would  be  entitled  to  a 
preference  over  other  creditors;  but  refused 
to  allow  the  preference  in  the  case  at  bar 
upon  the  ground  that  the  trust  fund  did  not 
augment  the  assets  which  came  to  the  re- 
ceiver, since '  it  was  created  merely  by  a 
check  on  the  same  bank,  drawn  by  a  general 
depositor  in  favor  of  the  treasurer  of  the 
district.  The  court  apparently  conceded 
that  the  district  would  have  been  entitled  to 
a  preference  if  the  treasurer  had  presented 
the  check  and  obtained  the  money  thereon, 
and  had  then  deposited  the  same  in  the  bank 
as  the  money  of  the  school  district. 

In  some  cases  a  preference  lias  been  al- 
lowed in  favor  of  public  funds  notwithstand- 
ing that  the  funds  were  treated  as  a  general 
deposit,  apparently  upon  the  ground  that 
under  the  statutes  the  official  who  deposited 
the  funds  liad  only  authority  to  make  spe- 
cial deposit,  and  no  authority  to  make  a  gen- 
eral deposit ;  and  that  the  funds  were  ttwre- 
6L.R.A.(N.S.) 


fore,  for  the  purposes  of  allowing  a  prefer- 
ence, to  be  regarded  as  a  special  deposit  not- 
withstanding that  they  had  been  actually 
treated  otherwise  by  the  bank.  This  seems 
to  be  the  groimd  of  the  decision  in  State  ▼. 
Thum,  6  Idaho,  323,  66  Pae.  858,  holding 
that  publio  money  deposited  by  the  state 
treasurer  as  such  becomes  a  trust  fimd,  and 
not  part  of  the  funds  of  the  bank,  and  that 
in  case  of  the  insolvency  of  the  bank  its  re- 
ceiver must  treat  the  funds  as  the  property 
of  the  state,  and  not  of  the  bank.  So,  in 
Fogg  V.  Bank  of  Friar's  Point,  80  Miss. 
750,  32  So.  285,  the  court  said  that  a  deposit 
by  a  tax  collector  in  a  bank  is  a  trust  fund 
from  ite  nature  and  character,  as  well  as 
by  the  express  declaration  of  §  3077  of  the 
Code  of  1892;  and  the  fact  that  the  funds 
have  become  intermingled  with  other 
moneys  of  the  bank,  and  that,  in  consequence 
of  the  confusion,  the  right  to  a  particular 
individual  asset  cannot  l^  asserted,  does  not 
deprive  the  tax  collector  of  a  right  of  pri- 
ority of  payment  out  of  the  mass  of  assets. 
In  First  Nat.  Bank  v.  Bunting,  7  Idaho,  27, 
59  Pa&  929  (Rehearing  denied  in  59  Pac 
1106)  the  court  reaffirmed  and  reapplied  the 
principle  laid  down  in  State  v.  Thum,  supra, 
and  further  held  that  a  county  whose  funds 
have  been  unlawfully  deposited  in  a  bank 
is  not  estopped  from  claiming  the  same  as  a 
trust  fund  by  reason  of  the  fact  that  its 
treasurer  has  received  a  pro  rata  payn-ent 
thereon  with  general  creditors.  In  neither 
this  case  nor  the  Thum  Case  was  any  point 
made  as  to  identifying  or  tracing  the  trust 
fund. 

In  the  absence  of  a  statute  to  the  con- 
trary, public  funds  deposited  in  a  bank  by 
an  official  charged  with  their  custody  stand 
upon  no  higher  ground  with  respect  to  the 
right  to  a  preference  than  the  funds  of  a 
private  individual  deposited  by  another  per- 
son to  whom  they  have  been  intrusted;  in 
either  case  the  right  to  a  preference — assum- 
ing that  the  deposit  was  a  general  one,  and 
that  there  is  no  question  as  to  identifying 
or  tracing  the  fund — depends  upon  the  ques- 
tion whether  or  not  the  deposit  was  aa- 
thorized.    In  the  absence  of  a  statute  cr«- 
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Charles  Hart  for  the  benefit  of  his  creditors. 
Prior  to  the  insolvency  and  assiguinent  of 
Van  Arsdol,  and  beginning  January  6,  1902, 
an  arrangement  existed  between  the  bank 
and  the  treasurer  of  Page  county,  one  W. 
Ij.  Lundy,  whereby  the  tax  receipts  of  p<!r- 
sons  living  in  the  vicinity  of  Coin  were  sent 
to  the  bank,  with  authority  to  the  bank 
to  receive  the  money  thereon  and  deliver 
the  receipts  to  the  parties  paying  the  same. 
The  account  thus  created  in'  favor  of  the 
treasurer  was  chedced  or  drawn  upon  by  him 
from  time  to  time.  The  account  was  kept  in 
the  name  of  ">W.  L.  Lundy,  treasurer,"  and  it 
was  known  by  the  bank  at  all  times  that 
this  account  represented  a  balance  due  said 
treasurer  or  the  county  for  taxes  collected 
as  aforesaid.    During  the  period  referred  to 


the  bank  collected  and  received  from  tax- 
payers for  treasurer's  receipts  surrendered 
by  it  an  aggregate  sum  of  $5,910.05,  and  at 
the  time  of  the  assignment  of  Van  Arsdol 
the  balance  due  to  the  treasurer  on  this  ac- 
count was  $1,199.47,  for  which  sum  the 
county  filed  a  claim  against  the  insolvent's 
estate,  asking  that  the  same  be  established 
as  a  preferred  claim  and  paid  in  full  be- 
fore any  distribution  to  the  general  dred- 
itors.  It  is  agreed  by  the  parties  that  pay- 
ments of  the  taxes  to  the  bank  was  ef- 
fected, in  part  by  payments  in  cash,  and  in 
part  by  the  checks  of  the  taxpayers  upon 
deposits  held  for  them  by  the  bank,  and  in 
other  cases  the  bank  charged  the  amount 
of  the  tax  receipts  against  the  deposit  ac- 
ooonts  of  their  customers.    In  the  latter  in- 


ating  a  preference,  therefore,  public  funds 
deposited  generally  are  not   entitled  to  a 

S reference  if  such  deposit  was  authorized. 
fcNulta  T.  West  Chicago  Park,  40  C.  C.  A. 
166,  99  Fed.  900. 

Elo,  in  Hetan  v.  Union  Trust  Co.  134  Mich. 
1,  95  N.  W.  1008,  it  was  held  that  moneys 
paid  into  court  by  the  registrar  pursuant 
to  a  statute  which,  inter  alia,  requires  _the 
registrar  to  exhibit  to  the  court  his  bank 
account,  to  be  accompanied  by  a  oertiflcata 
of  the  cashier  thait  the  total  cimount  stated 
to  be  deposited  is  actually  in  the  bank  placed 
t«  the  credit  of  the  registrar,  and  not  min- 
gled with  any  other  account,  do  not  consti- 
tute a  special  deposit  or  trust  entitling  the 
persons  for  whose  benefit  the  money  was 
paid  into  court  to  a  preference  over  other 
creditors  of  the  bank  in  case  of  its  insol- 
vency, when  the  deposit  was  not  treated  M 
a  special  deposit  by  the  bank. 

In  Board  of  Education  v.  Union  Trust  Co. 
136  Mich.  454,  99  N.  W.  373,  it  was  held  that 
the  fact  that  the  treuurer  of  a  board  of  ed- 
ucation and  library  commission,  who,  with 
the  knowledge  of  the  board,  deposited 
money  in  a  bank,  was  the  cashier  of  the 
bank,  did  not  impress  the  funds  with  a  trust 
entitling  the  board  to  a  preference  out  of 
the  assets  of  the  bank  after  the  appoint- 
ment of  a  receiver,  under  a  statute  forbid- 
ding any  o£Scer  charged  with  the  keeping 
or  disbursing  of  public  money  from  com- 
mingling the  same  with  his  own  money  or 
with  the  money  of  any  other  firm,  person, 
or  corporation.  The  court  distinguished 
Fire  &  Water  Comrs.  v.  Wilkinson,  119 
Mich.  865,  44  L.R.A.  493,  78  N.  W.  893,  upon 
the  ground  that  the  treasurer  of  the  board 
in  that  case  was  also  the  banker,  whereas, 
in  the  case  at  bar,  the  treasurer  was  merely 
a  cashier.  The  court,  after  holding,  in  ef- 
fect, that  the  deposit  was  authorized  by 
the  board,  said  that  it  could  not  escape  the 
conclusion  that  the  funds  became  a  general 
depoeit  subject  to  the  risks  incident  to  an 
ordinary  deposit  in  the  bank.  This  decision 
was  apparently  rendered  upon  the  assump- 
tion that  the  board  had  power  under  the 
statute  to  authorize  the  deposit. 
6L.R.A.(N.S.) 


In  Re  Western  M.  ft  F.  Ins.  Co.  88  111. 
289,  the  court,  while  conceding  that  when  a 
court  makes  a  particular  person  a  deposit- 
ary of  its  funds,  and  he,  with  knowledge  of 
such  order,  accepts  the  deposit,  he  becomes 
pro  hoc  viae  an  officer  of  the  court,  and 
chargeable  with  contempt  if,  upon  order  of 
the  court,  he  fails  to  refund  the  money 
without  showing  some  valid  reason  tberetor, 
held  that,  if  the  depositary  becomes  in- 
solvent with  court  money  in  his  hands  and 
makes  an  assignment  for  the  benefit  of 
his  common  creditors,  his  assignee  is  not 
a  quasi  officer  of  the  court,  and  cannot  be 
punished  for  disobedience  of  an  order  re- 
quiring the  fund  to  be  paid  over  if  such  de- 
posit was  a  general  one  merely  creating  the 
relation  of  debtor  and  creditor. 

So,  in  Otis  t.  Gross,  98  111.  818,  36  Ani. 
Rep.  167,  it  was  held  that  where  the  etork 
of  the  eourt,  under  an  order  of  court,  made 
a  bank  a  depositary  of  court  funds,  and  the 
bank  afterwards  became  insolvent,  it  is  er- 
ror to  require  the  receiver  to  pay  such  de- 
posit in  full,  and  the  clerk  must  share  pro 
rata  with  other  depositors  and  creditors  if 
the  deposit  was  not  a  special  one  or  a  mere 
naked  bailment  and  there  are  no  means  of 
identifying  the  money  deposited. 

The  statement  above  made,  to  the  effect 
that  to  entitle  public  funds  to  a  prefer- 
ence out  of  the  assets  in  the  hands  of  the 
receiver  or  assignee  of  an  insolvent  bank 
they  must  have  been  deposited  therein  in 
violation  of  law  or  without  authority,  is 
possibly  subject  to  an  exception  with  re- 
spect to  funds  belonging  to  the  state,  in 
some  states  which  have  held  that  the  several 
states  of  the  Union  succeeded  to  the  com- 
mon-law prerogative  right  enjoyed  by  the 
Crown  of  Great  Britain,  to  have  its  claims 
paid  in  preference  to  the  debts  of  other  cred- 
itors. Thus,  in  Robinson  v.  Bank  of  Darien, 
18  Ga.  65,  the  court  allowed  the  claim  of 
the  state  to  a  preference  out  of  the  assets  of 
an  insolvent  bank,  although  they  did  not 
appear  to  have  been  impressed  with  a  trust, 
upon  the  ground  that  the  Crown's  prerog- 
ative right  to  the  priority  of  payment 
passed  to  the  state  under  the  act  of  1784, 
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stance,  if  we  understand  the  record,  the 
bank  made  use  of  the  tax  receipts  as  credit 
vouchers,  instead  of  taking  checks  therefor. 
On  taking  possession  of  the  assets  of  the 
bank  the  assignees  found  on  hand  cash  to 
the  amount  of  $866.88  and  other  assets, 
making  the  entire  appraised  value  of  the  es- 
tate about  $21,000.  There  have  been  pre- 
sented and  filed  general  claims  against  the 
estate  to  the  amount  of  about  $63,000,  and 
other  claims  for  which  a  preference  is  de- 
manded to  the  amount  of  about  $3,100.  The 
trial  court  found  in  favor  of  Page  county, 
giving  preference  to  its  said  claim  and  or- 
dering the  assignees  to  pay  the  same  in  full. 
From  this  judgment  the  assignees  and  ob- 
jecting creditors  appeal.  There  is  no  dis- 
pute as  to  ihe  material  facts;  and  the  one 
legal  question  presented  is,  whether  upon 
the  conceded  facts  the  moneys  obtained  by 
the  bank  for  taxes  due  the  county  should 
be  treated  as  a  trust  fund  and  given  a  pref- 
erence over  the  claims  of  the  general  cred- 
itors. 

Appellant  contends  that  the  transaction 
on  which  the  account  or  claim  presented  by 
the  county  was  based  was  not  in  fact  a 
payment  of  taxes.  In  other  words,  it  is  said 
that  the  county  received  nothing  and  has 
parted  with  nothing,  and  stands  in  no  bet- 
ter position  to  assert  a  preferred  claim 
than  would  the  treasurer  himself.  But  this 
is  not  quite  correct.  The  treasurer -had  a 
right  to  collect  the  taxes  and  to  bind  the 
county  by  delivering  proper  receipts  there- 
for. ■  It  is  possible,  however,  that  if  the  re- 
ceipts had  never  been  delivered,  or  if  it 
were  practicable  to  ascertain  just  what  re- 
ceipts issued  through  the  bank  were  rep- 
resented by  the  unpaid  balance  of  $1,199.47, 
the  county  could  repudiate  the  transaction 
and  enforce  a  second  payment  thereof;  but 
this  is  a  question  we  do  not  attempt  to 
decide.  The  treasurer  did  issue  through  the 
bank  receipts  to  the  gross  amount  of 
$5,919,96,  and  the  bank  acknowledged  the 


receipt  by  itself  of  that  amount  of  money. 
The  admitted  sum  has  been  reduced  by  pay- 
ments and  credits  to  a  remainder  of  less 
than  $2,000,  and  it  is  impossible  to  name 
with  any  certainty  the  particular  taxpayers 
whose  money  is  represented  thereby.  The 
county  treasury  is  depleted  by  that  sum  as 
fully  and  completely  as  if  the  treasurer  had 
taken  the  money  from  his  office  safe  and 
deposited  it  in  the  bank  on  the  day  before 
the  assignment  of  its  proprietor.  No  cor- 
ruption is  charged  or  suggested  against  the 
treasurer,  and  we  may  also,  for  the  pur- 
poses of  this  case,  assume  that  the  transac- 
tions on  part  of  Van  Arsdol  were  carried 
on  with  entire  good  faith.  It  is  matter  of 
common  knowledge  that  in  most  of  our 
counties  a  very  large  fraction  of  the  taxes 
are  collected  by  and  through  banks  doing 
business  in  towns  other  than  the  county 
seat,  and  that  the  custom  is  one  of  much 
convenience  and  advantage  to  a  large  num- 
ber of  tne  taxpayers.  But  while  this  is 
true,  it  rentains  equally  true  that  the  treas- 
urer in  doing  so  exceeds  the  strict  letter  of 
his  authority,  and  the  loss  by  the  failure  of 
a  bank  holding  moneys  thus  received  is  pri- 
marily his  loss.  It  is,  however,  within  th« 
right  of  the  county,  whicu  traces  lis  moneys 
thus  collected  into  the  haiids  of  the  bank, 
to  demand  and  recover  it.  In  the  legal  sense 
of  the  word  the  deposit  of  the  money  in 
the  bank,  or  its  retention  by  the  bank,  is 
wrongful,  and  it  bolos  such  money  chained 
with  a  trust  in  favor  ef  the  real  party  in 
interest.  On  this  and  other  propositions  in- 
volved in  this  appeal,  sss  Taylor  County  t. 
Standley,  79  Iowa,  670,  44  N.  W.  911;  Smith 
V.  Des  Moines  Nat.  Bank,  107  Iowa,  624,  78 
N.  W.  238;  Davenport  Plow  Co.  v.  Lamp,  80 
Iowa,  723,  20  Am.  St.  Rep.  442,  43  N.  W. 
1049;  Cook  v.  TuUis,  18  Wall.  341,  21  L.  ed. 
937;  McClure  v.  La  Plata  Coimty,  19  Colo. 
122,  34  Pac.  763;  State  v.  Be  vers,  86  N.  C. 
594;  Kirby  v.  Wilson,  98  111.  240;  Frith  t. 
Oartland,  2  Hem.  &  M.  417;  Englar  v.  Af- 


which  introduced  into  the  jurisprudence  of 
Georgia  the  whole  body  of  common  law,  not 
inconsistent  with  the  new  frame  of  govern- 
ment. The  court  remarked  that  the  right 
was  a  wholesome  one  and,  as  such,  had  rer 
ceived  the  sanction  and  approbation  of  the 
courts. 

In  State  v.  Bank  of  Maryland,  6  Gill  & 
J.  206,  26  Am.  Dec.  661,  the  court,  while 
conceding  the  state's  prerogative  right  of 
preference  in  payment  out  of  the  assets  of 
an  insolvent,  held  that  such  right  was  lost 
by  a  valid  assignment  for  creditors  by  a 
bank  which  was  indebted  to  the  state  on 
simple  contract. 

In  Middlesex  County  v.  State  Bank,  29  N. 
J.  Eq.  268  (Affirmed  in  30  N.  J.  Eq.  311), 
the  court,  after  a  thorough  discussion  of 
the  subject,  held  that  the  prerogative  right 
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to  a  preference  was  not  possessed  by  the 
state  of  New  Jersey,  but  said  that,  even  if 
such  a  prerogative  right  of  preference  in  gen- 
eral were  admitted,  it  would  be  lost  by  the 
devesting  of  the  debtor's  title, — citing  on 
that  point  the  case  last  cited. 

In  Ex  parte  Powell,  68  8.  C.  324,  47  S.  E. 
440,  where  deposits  of  money,  made  by  a 
county  treasurer  in  an  unincorporated  bank, 
were,  after  the  death  of  the  banker,  allowed 
a  preference  out  of  the  assets  of  his  insol- 
vent estate,  it  does  not  appear  whether  or 
not  the  deposits  were  authorized;  but  the 
fact  in  that  respect  would  seem  to  be  imma- 
terial, as  the  decision  was  upon  the  ground 
that  the  deposits  created  debts  due  the  pub- 
lic within  S.  C  Code  1902,  §  2538,  entitling 
such  debts  to  a  preference  out  of  the  assets 
of  the  insolvent  estate  of  a'  decedent. 
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futt,  70  Md.  78,  14  Am.  St.  Rep.  332,  16  Atl. 
497;  Harrison  y.  Smith,  83  Mo.  210,  63  Am. 
Rep.  571;  Central  Nat.  Bank  v.  Connecticut 
Mut.  L.  Ina.  Co.  104  U.  S.  54,  26  L.  ed.  693; 
Anheuser-Busch  Brewing  Asso.  v.  Morria, 
36  Keb.  33,  63  K.  W.  1037;  Capital  Nat. 
Bank  t.  Coldwater  Nat.  Bank,  49  Neb.  789, 
69  Am.  St.  Rep.  672,  69  N.  W.  115;  Foster 
V.  Rincker,  4  Wyo.  492,  35  Pac.  470;  Con- 
tinental Nat.  Bank  ▼.  Weems,  69  Tex.  600,  5 
Am.  St.  Rep.  85,  6  S.  W.  802;  Peak  v.  Elli- 
cott,  30  Kan.  162,  46  Am.  Rep.  90,  1  Pac. 
499;  McLeod  v.  Erans,  66  Wis.  401,  67  Am. 
Rep.  287,  28  N.  W.  173,  214;  Pirat  Nat.  Bank 
T.  Hummel,  14  Colo.  269,  8  LSLA..  788,  20 
Am.  St.  Rep.  267,  23  Pac.  986;  Myers  t. 
Board  of  Education,  61  Kan.  87,  37  Am.  St. 
Rep.  263,  32  Pac.  668;  Piano  Mfg.  Co.  v. 
Auld,  14  S.  D.  612,  86  Am.  St.  Rep.  769,  86 
H.  W.  21. 

The  subject  is  one  not  without  difficulty 
'  and'  the  decisions  of  the  courts  thereon  are 
not  in  aU  respects  harmonious,  but  we  re- 
gard the  rule  of  the  cases  cited  the  better 
one  and  think  the  case  at  bar  oomes  fairly 
within  it.  Even  if,  as  appellant  claims,  the 
receiving  of  these  taxes  by  the  bank  was 
rightful,  there  is  another  rule  recognized  by 
the  authorities  generally  and  by  many  of 
the  cases  above  cited,  that  a  bank  which 
received  a  claim  for  collection  ia  ordinarily 
chargeable  as  a  trustee  of  the  moneys  thus 
oollected,  and  the  person  entitled  thereto 
may  establish  such  trust  against  the  insol- 
vent estate  of  such  bank  in  the  hands  of  its 
receiver  or  assignee.  The  bank  in  this  case 
was  sent  specific  tax  receipts  for  eollection, 
and  the  claim  of  the  county  is  for  moneys 
thus  collected,  and  upon  this  ground  aloiie 
we  think  the  order  of  the  district  court  may 
well  be  sustained.  The  eases  of  Officer  t. 
Officer,  120  Iowa,  389,  98  Am.  St.  Rep.  365, 
94  N.  W.  947,  and  Hunt  v.  Hopley,  120  Iowa, 
696,  95  N.  W.  206,  cited  by  appellant,  are 
not  in  point.  In  the  former  case  the  de- 
positor was  an  administrator,  and  in  the 
latter  a  treasurer  of  a  school  district.  In 
neither  ease  did  the  statute  provide  any 
specific  place  for  the  deposit  or  safe-keep- 
ing of  the  funds.  Mid  we  held  that  the  de- 
positing thereof  in  a  bank  apparently  sol- 
vent and  in  good  standing  in  the  business 
community  was  not  a  wrongful  act.  But 
this  ha*  no  application  to  a  county  treas- 
urer who  is  expressly  forbidden  to  deposit 
the  public  funds  anywhere  except  in  the 
vaults  of  tthe  treasury,  or  in  banks  duly 
designated  and  qualified  under  the  statute 
providing  therefor.  Nor  is  the  rule  of  Jones 
▼.  Chesebrough,  105  Iowa,  303,  75  N.  W.  97, 
applicable  here.  In  that  case,  as  in  the  Of- 
ficer Case,  the  deposit  was  rightful,  and 
'  when  the  bank  thereafter  became  insolvent, 
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the  depositor  was  held  to  have  no  prefer- 
ence over  other  general  depositors. 

We  find  no  error  in  the  record,  and  tae 
judgment  of  the  trial  court  ia  affirmed. 


LOUISIANA  SUPSBMS  COUBT. 
STEVENS  SCHNEIDER  et  al. 

T. 

LOCAL  UNION  NO.  60,  UNITED  ASSO- 
OUTION  JOURNEYMEN  PLUMBERS, 
GAS  FITTERS,  STEAM  FITTERS,  & 
STEAM  FITTERS'  HELPERS  OF  THE 
UNITED  STATES  4  CANADA  et  aL, 
Appts. 

(116  La.  —,  40  So.  700.) 

Labor  union — ^pledgo  of  member. 

1.  The  obligation  or  pledge  which  an  in- 
itiate in  a  labor  union  is  required  to  take 
is  to  be  construed  with  reference  to  the  de- 
clared purposes  of  the  organization,  and  is 
binding  only  in  so  far  as  those  purposes 
are  lawful  and  are  to  be  attained  by  lawful 


Headnotes  by  MointOK,  J. 


Case  Rote.  —  Obligation  of  members  of 
labor  union  as  to  political  matters:  -^— 
While  the  case  of  Sobneidkb  v.  Looal 
Union  No.  60  is  novel  in  its  facts,  it  in- 
volves the  application  of  well-settled  prin- 
ciples, namely,  that  the  obligations  of  mem- 
bers of  unions  and  other  associations  are 
tested  like  other  contraets,  and  are  invalid 
and  uninforceable  so  far  as  they  violate 
public  policy,  and  that  contracts  improperly 
influencing  the  appointment  of  public  of- 
ficers do  violate  such  public  policy. 

In  Austin  v.  Searing,  16  N.  ¥.  112,  69  Am. 
Dec.  665,  where  it  was  held  that  the  courts 
will  not  take  notice  of,  or  give  effect  to, 
the  constitution  or  by-laws  of  a  voluntary, 
unincorporated  association,  nor  regard  a 
member  thereof  as  coming  under  any  obli- 
gation or  disability,  growing  out  of  such 
constitution  or  by-laws,  not  proved  to  hav<« 
been  assumed  by  him  in  such  a  manner  m 
would  have  established  a  valid  contract  be- 
tween individuals  not  members  of  the  as- 
sociation, Selden,  J.,  in  speaking  for  the 
court,  said:  "It  is  only  as  contracts  that 
these  oonstitutions  are  in  the  least  obliga- 
tory. .  .  .  >  Viewed,  then,  as  contracts, 
these  constitutions  must  be  subject  to  the 
same  rules  with  all  other  contracts."  The 
court  further  said,  in  speaking  of  the  con- 
tention that  the  plaintiff's  covenants  as  a 
member  bound  him  to  conform  to  and  abide 
by  the  constitution  of  the  lodge:  "I  should 
still  be  of  the  opinion  that  public  policy 
would  not  admit  of  parties  binding  them- 
selves by  such  engagements." 

In  an  action  afrainst  members  of  a  stenog- 
rapher's association  to  recover  damages  for 
the  alleged  breach  of  certain  rules  and  by- 
laws of  the  association,  it  was  held  that  the 
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means;  and,  when  such  union  attempts  the 
accomplishment  of  an  object  which  is  for- 
eign to  the  purposes  for  which  it  is  organ- 
ized, or  attempts  the  accomplishment  of 
those  purposes  by  unlawful  means,  the  in- 
itiate or  member  may  properly  say:  "I 
entered  into  no  such  contract." 
Contract — to  secure  appointment  to  office. 

2.  Agreements  which  tend  to  injure  the 
public  service  are  opposed  to  the  policy  of 
the  law,  and  will  not  be  enforced  by  the 
courts.  Of  this  character  are  agreements 
to  use  one's  influence  to  secure  the  election 
or  appointment  of  a  person  to  a  public  of- 
fice, and  those  which  restrict  the  free  exer- 
cise of  the  discretion  vested  in  a  public  of- 
ficer for  the  public  good. 

Office — appointment — duty. 

3.  It  is  the  duty  of  an  officer  having  a 
power  of  appointment,  to  make  the  best  ap- 
pointment in  his  power  at  the  time  the  ap- 
pointment is  made,  and  it  is  against  public 
policy  that  he  should  be  deprived  of  the  ex- 
ercise of  his  best  judgment  by  a  contract 
previously  made  or  an  obligation  previously 
assumed.  Whatever  may  be  the  practice, 
appointments  are,  in  theory,  made  for  the 
public  good. 

Labor  union — public  officers — ^rotes  of  mem- 
bers. 

4.  The  fact  that  the  labor  onion  of 
which   the    plaintiffs   are   members   recom- 


mended another  member  for  an  office,  the 
appointment  to  which  rests  with  a  board  of 
public  officers,  the  members  of  which,  in  turn, 
are  appointed  by  the  mayor  and  council  of 
New  Orleans,  imposed  no  obligation  upon  the 
plaintiffs,  upon  their  subsequently  becoming 
members  of  said  board,  to  vote  for  the  can-' 
didate  recommended  by  their  union;  their 
obligations  to  the  union  and  to  the  public 
being  distinct  from  each  other,  and  the  lat- 
ter being  paramount.  Hence  their  failure 
to  vote  for  such  candidate  afforded  no  suf- 
ficient reason  why  their  union  should  fine 
and  suspend  or  boycott  them,  and  they  are 
entitled  to  relief,  by  injunction  and  by  judg- 
ment remitting  the  fine  imposed,  reinstating 
ihem  in  the  union,  and  condemning  the 
union,  and  its  officers  and  members  who 
participated  in  its  actions,  in  damages,  m«>- 
tual  and  exemplary. 
Secret  organization — appeal  to  court 

6.  The  general  rule  is  that  a  complain- 
ing member  of  an  organization  should  ex- 
haust the  remedies  provided  by  the  laws 
of  the  organization  before  applying  to  the 
courts;  but  where  those  laws  provide  no 
remedy,  and  the  organization  provides  none, 
but  meets  the  demands  therefor  with  futile 
correspondence  and  vexatious  and  unnec- 
essary delays,  it  becomes  a  question  for  the 
courts  to  determine  whether  or  not  the 
member  has  done  all  within  his  organiza- 


by-laws  were  void  as  tending  to  prevent 
free  and  unrestricted  competition  in  busi- 
ness. More  y.  Bennett,  140  111.  69,  IS  LJl~A^. 
361,  39  Am.  St.  Rep.  216,  29  N.  E.  888.  In 
this  case  the  court  treated  the  obligation 
made  by  defendants,  upon  entering  the  as- 
sociation, to  abide  by  Its  oonstitution  and 
by-laws,  as  a  contract,  and  declared  it  void. 
In  Thomas  v.  Mutual  Protective  Union, 
49  Hun,  171,  2  N.  Y.  Supp.  195,  which  was 
an  action  by  a  member  of  the  defendant 
organization  to  restrain  it  from  enforcing 
its  by-laws,  and  fining  the  plaintiff  for  em- 
ploying a  person  in  his  orchestra  who  was 
not  a  member  of  the  union,  the  court  held 
that  a  by-law  which  required  a  residence 
of  six  months  in  the  United  States  as  a 
condition  of  eligibility  to  election  as  a  mem- 
ber of  the  union  was  invalid  in  view  of  the 
restrictions  in  other  by-laws  limiting  employ- 
ment to  members  of  the  union.  In  render- 
ing this  decision,  the  court  said:  "The 
plaintiff,  by  becoming  a  member  of  the 
union,  did  not  bind  himself  to  observe  any 
unlawful  feature  of  the  constitution  and  by- 
laws. When  they  are  against  public  policy 
and  in  restraint  of  trade,  and,  therefore, 
illegal  and  invalid,  no  assent  or  acquies- 
cence can  bind."  This  case  was  subse- 
quentlv  reversed  in  the  court  of  appeals 
(121  N.  Y.  45,  8  L.R.A.  175,  24  N.  E.  24) 
upon  the  ground  that  the  plaintiff  had  an 
adequate  remedy  at  law  which  he  should 
have  pursued;  and  further,  that  the  action 
was  prematurely  brought,  as  he  had  not  ex- 
hausted his  remedy  within  the  society 
against  the  infliction  of  an  unjust  punish- 
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ment.  The  court  of  appeals  expressly  stated 
that  it  did  not  pass  upon  the  question  of 
the  validity  of  the  by-laws  as  they  were 
not  necessarily  involved  in  the  determina- 
tion of  the  case. 

As  to  the  second  point  involved  in  the 
ScHNEiDEB  Case,  namely,  the  validity  of 
contracts  influencing  appointment  to  public 
office,  the  courts  are  in  harmony  in  declar- 
ing them  invalid.  Megnire  v.  Corwine,  3 
Mac  Arth.  81;  Gray  v.  Hook,  4  N.  Y.  449; 
Basket  v.  Moss,  115  N.  C  448,  48  L.K.A. 
842,  44  Am.  St.  Rep.  463,  20  S.  E.  733; 
Faurie  v.  Morin,  4  Mart.  (La.)  39,  6  Am. 
Dec.  701;  Filson  v.  Himes,  6  Pa.  4S2,  47  Am. 
Dec.  422;  Stephenson  v.  Salisbury,  53  W. 
Va.  368,  44  8.  E.  217;  Livingston  v.  Page, 
74  Vt.  356,  59  L.RA.  336,  93  Am.  St.  Rep. 
901,  52  Atl.  966;  Harris  v.  Chamberlain,  128 
Mich.  280,  86  N.  W.  728;  Wishek  v.  Ham- 
mond, 10  N.  D.  72,  84  N.  W.  760;  Keating 
V.  Hyde,  23  Mo.  App.  655. 

The  case  which  most  closely  resembles 
the  SoHNBiOEB  Case  in  the  nature  of  the 
contract  involved  is  Sallade  v.  Schuylkill 
County,  19  Pa.  Super.  Ct.  191.  There  the 
court  held  an  agreement  between  two  of 
the  three  members  of  a  poor  board,  dividing 
the  appointment  of  officers  between  them, 
and  binding  each  to  vote  for  any  person 
that  the  other  may  name  for  a  position  to 
be  filled  by  the  board,  to  be  illegal  and  con- 
trary to  public  policy.  The  court,  in  pass- 
ing upon  this  point,  referred  to  it  as  a  self- 
evident  conclusion,  and  one  that  need  not 
be  dwelt  upon. 
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tion  tldit  could  reasonably  be  expected  of 
him. 

(December  18,  1905.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Civil  District  Court  for  the  Par- 
ish of  Orleans  in  plaintiffs'  favor  in  certain 
actions  brought  to  recover  damages  for  in- 
juries alleged  to  have  been  wrongfully  in- 
flicted upon  plaintiffs  by  defendants.  Af- 
firmed. 

Statement  by  Monroe,  J.: 

The  two  plaintiffs  above  named,  alleging 
•imilar  causes  of  action  against  the  same 
defendants,  filed  separate  suits,  which  were 
subsequently  consolidated  and  tried  togeth- 
er, with  the  sresult  that  separate  judgments 
were  rendered  against  the  defendants,  by 
whoDt  separate  appeals  were  taken,  which 
have  been  brought  before  this  court  in  the 
same  transcript  and  docketed  under  the 
same  number. 

Plaintiffs  allege  that  they  have  been  mem- 
bers, in  good  standing,  of  Local  Union  No. 
60  (of  this  city)  of  the  United  Association 
Journeymen  Plumbers,  Gas  Fitters,  Steam 
Fitters,  tt,  Steam  Fitters'  Helpers  of  the 
United  States  and  Canada;  that  in  1902  the 
general  assembly  of  this  state  adopted  act 
No.  194  providing  for  a  board  of  examiners 
of  plumbers  for  the  city  of  New  Orleans, 
pursuant  to  the  provisions  of  wliich  the 
mayor  named  three  master  and  tiro  journey- 
men plumbers  to  constitute  said  board,  and 
that  the  board  as  thus  constituted  organieed 
upon  August  26,  1903,  and  elected  a  plumb- 
ing inspector.  Plaintiffs  further  allege  that 
at  a  meeting  of  Looal  Union  No.  60,  held 
upon  August  28th  following,  a  resolution 
was  adopted  imposing  upon  them  each  a 
fine  of  $25,  with  a  threat  of  raising  it  to 
(150,  and  instructing  the  other  members  of 
the  union  hot  to  work  with  them,  as  a  con- 
sequence of  whdch  they  were  thrown  out  of 
employment  and  have  so  remained  for  the 
greatOT  part  of  the  time  since  then,  there- 
by sustaining  a  loss  in  wages,  each,  of  $259. 

They  further  allege  that  they  were  not  in- 
formed of  or  summoned  to  answer  any  char- 
ges, and,  though  they  have  demanded  the 
same,  have  been  unable  to  obtain  either  a 
statement  of  such  charges  or  a  hearing 
thereon,  and  that  their  appeals  to  the  Unit- 
ed Association  for  redress  have  been  fruit- 
less. They  further  allege  that,  being  de- 
pendent upon  their  labor,  they  gave  to 
the  proper  officer  orders  covering  the 
amounts  of  the  fines  imposed  upon  them, 
but  that  the  union  refused  to  receive  them ; 
that  they  have  not  violated  the  constitution 
or  by-laws  of  the  union;  but  that  said 
union  and  the  officers  (naming  them)  have 
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illegally  and  maliciously,  and  in  violation 
of  said  constitution  and  by-laws,  and  of  the 
laws  and  public  policy  of  the  state,  thus 
fined  and  suspended  them,  with  the  purpose 
of  injuring  and  preventing  them  from  mak- 
ing a  living.  Th^  farther  allege  that  their 
membership  in  said  union  is  worth  to  each 
$5,000,  that  the  unlawful  action  complained 
of,  in  addition  to  loss  of  wages^  has  in- 
jured them  in  feelings  and  reputation  to 
the  extMit  of  $2,500,  and  that  a  continu- 
ance of  the  boycott  against  thean  will  work 
injury  that  will  be  irreparable.  Wherefore 
they  pray  that  the  defendants  be  enjoined 
from  interfering  with  them  in  their  business 
and  from  prohibiting  or  discouraging  others 
from  working  with  them,  and  that  there 
be  judgment  maintaining  said  injunction, 
remitting  the  fine  imposed  upon  them,  re- 
instating them  in  the  union,  and  condemn- 
ing the  defendants,  in  aoUdo,  in  the  sum  of 
$6,259. 

A  preliminary  injunction  having  issued  aa 
prayed  for,  the  defendants  answered,  deny- 
ing the  allegations  of  the  plaintiffs,  save 
as  specially  admitted;  admitting  the  im- 
position of  the  fines  as  alleged,  but  alleg- 
ing that  the  some  were  imposed  in  accord- 
ance with  the  law  of  their  organization; 
and  praying  that  the  injunction  be  dissolved 
and   the  suit  dismissed. 

It  is  undisputed  that  the  plaintiffs  were 
members  in  good  standing  of  Local  Union 
No.  ^0,  which,  in  turn,  was  and  is  a  mem- 
ber of  the  "United  Association  of  Plumb- 
ers," eic.  It  is  a  fact  that  in  1902  the 
general  assembly  passed  a  law  for  the  es- 
tablishment of  a  board  of  examiners  of 
plumbers  in  cities  having  30,000  or  more  in- 
habitants, each  l>oard  to  consist  of  five 
plumbers  (including  two  journeymen),  to- 
gether with  the  health  officer  and  engineer 
of  the  city  in  which  it  is  estatiUahed,  th» 
members,  other  than  those  last  above  men- 
tioned, to  be  appointed  by  the  mayor,  with 
the  consent  of  the  council  of  such  city. 
The  act  further  provides  that  each  l>oard  s» 
constituted  shall  appoint  one  or  more  in- 
spectors, to  whom  certain  duties  are  as- 
signed; and  it  contains  other  provisions 
which  need  not  be  here  enumerated.  It 
appears  that,  in  July,  1902,  immediately 
after  the  act  in  question  became  a  law. 
Local  Union  No.  60  held  a  meeting  at  which 
the  following  action,  as  recorded  in  the 
minutes,  was  taken,  to  wit: 

"We  have  a  secret  ballot.  Theodore  Cor- 
rejolles,  Peter  LUbert,  E.  Schekeler,  E.  C. 
Hawley,  and  Frank  Bobinson  were  placed  in 
nomination,  which  resulted  in  Frank  Rob- 
inson and  Peter  Llibert  elected  to  act  aa 
board  of  examiners,  and  Theodore  Correjol- 
les  to  act  as  reserved  member.  Brothers 
Wm.  MoGilvray,  Wm.  Price,  and  E.  Qlen- 
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non  were  placed  in  nomination.  Brother 
McGilnay  was  elected  as  chief  inspector. 
Carried." 

It  seems,  however,  that  the  mayor  and 
council  of  New  Orleans  were  indisposed  to 
be  controlled  in  selecting  their  appointees, 
for  they  tendered  the  positions  of  journey- 
men members  of  the  board  to  Messrs.  Pat- 
tcfson  and  Ybos,  who  were  also  members 
of  Local  Union  No.  60,  and  thereupon,  in 
December,  the  organization  resolved  and  or- 
dered that  "any  member  accepting  positions 
on  pliunbers'  board  except  regular  appoint- 
ed members  of  Local  Union  No.  60  be  fined 
$100  and  be  expelled  from  the  union,"  to 
which  was  added,  "We  tender  Brothers  Pat- 
tersom  and  Ybos  a  vote  of  thanks  for  de- 
clining positions  on  plumbing  board." 

Thereafter,  whether  at  the  request  of  the 
mayor,  or  of  its  own  motion,  does  not  ap- 
pear, on  March  25,  1903,  Local  No.  60  sent 
its  roster  to  the  mayor  (to  quote  the  min- 
utes), "so  he  can  select  two  members  for 
the  plumbing  board;"  the  original  motion 
to  that  effect  having  been  amended  to  read 
(quoting  again  from  the  minutes) :  "We 
leave  out  the  following  four  names:  Theo- 
dore Correjolles,  Frank  Robinson,  W.  Pat- 
terson, and  L.  Ybos." 

So  the  mayor  reodved  the  roster  of  the 
union,  less  the  naimes  of  Patterson  and  Ybos, 
who  had  already,  in  view  of  the  persuasive 
action  of  the  union,  declined  the  appoint- 
ments,  and  those  of  Correjolles  and  Robin- 
son, whom  he  had  already  declined  to  ap- 
point, and  he  selected  therefrom  the  names 
of  the  plaintiffs,  to  whom  he  gave  the  ap- 
pointments, which  action  was  approved  by 
the  union  on  April  9,  1903;  the  minutes  of 
the  meeting  of  that  day  reading:  "The 
names  selected  by  the  mayor  -of  the  two 
members  of  Local  No.  60  to  act  as  members 
of  plumbing  board  be  indorsed  by  this  local. 
Carried." 

It  further  appears  that  the  union  after- 
wards foiud  some  reason  to  doubt  whether 
the  plaintiffs,  who  had  thus  become  public 
officials,  would  see  their  way,  in  the  dis- 
charge of  the  obligations  which  they  had 
assumed  to  the  commimity  at  large,  to  vot- 
ing for  McGilvray  as  inspector,  and  it  ac- 
cordingly on  April  23,  1903,  resolved  that 
"Brother  Scbekeler  and  Brother  Schneider 
be  instructed  to  vote  for  Local  No.  60's  can- 
didate for  inspector,"  to  which  was  added: 
"We  give  Brother  McGHlvray  credentials  as 
candidate  No.  60  for  plumbing  inspector." 
And  this,  apparently,  not  producing  the  de- 
sired effect,  the  union,  on  August  26,  1903, 
the  night  before  that  upon  which  the  board 
was  to  select  the  inspector,  adopted  the  fol- 
lowing : 

"Motion  by  Knable,  and  seconded  by  Suth- 
erland, that  the  two  members  of  L.  U.  No. 
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60  who  were  appointed  on  the  pIvmMng 
board  be  fined  $25  and,  with  the  sanction  of 
the  executive  committee  of  the  U.  A,  the 
fine  be  increased  to  $150,  if  they  do  not 
vote  for  Brother  William  McGilvray  as  in- 
spector of  plumbing  for  the  city  of  New 
Orleans.  Any  other  member  oiitside  of  Mc- 
Gilvray, taking  the  position  of  plumbing 
inspector,  be  fined  same  as  two  members  of 
plumbing  board.  Any  member  taking  posi- 
tion of  plumbing  inspector  be  expelled  from 
local." 

The  plaintiffs  nevertheless  persisted  in  ig- 
noring McGilvray,  and  voted  for  men  who 
(plaintiffs  say)  were,  in  their  opinions,  bet- 
ter qualified  for  the  position ;  Scbekeler  vot- 
ing for  one  CDowd,  and  Schneider  voting 
for  Glennon,  lately  president  of  the  Union. 
The  union  thereupon  (on  August  27th)  or- 
dained that  "the  constitution  and  by-laws 
be  enforced  in  regard  to  Brothers  Scbekeler 
and  Schneider  in  regard  to  their  action  on 
the  board  of  examiners,"  and  on  Septem- 
ber 14th  it  became  more  explieit,  as  wfD 
appear  from  the  following  excerpt  from  its 
minutes,  to  wit: 

"President  De  Leon  ruled  that  mrembers 
who  worked  in  shops  with  E.  Scbekeler  and 
S.  Schneider,  after  knowing  that  said  men 
were  working  in  said  shops,  be  fined  not 
less  than  $5.  So  ordered.  Brother  William 
O'Brien  appealed  from  the  decision  of  the 
chair,  after  which  a  vote  was  taken,  and  the 
chair  was  sustained  by  a  vote  of  32  to  5. 
So  ordered.  Moved  and  seconded  tiiat 
Brothers  who  had  worked  with  E.  Scbekeler 
and  S.  Schneider  on  Monday  September  14th 
be  fined  the  amount  of  two  days'  wages, 
and  if  they  continued  to  work  with  said 
men  on  Tuesday,  September  16,  1903,  they 
be  fined  the  sum  of  $26  each  additionally. 
Amendment.  That  fine  sio  collected  be  paid 
to  brothers  who  quit  work  on  account  of 
Scbekeler  and  Schneider,"  etc. 

T%is  action  resulted  in  the  discharge  of 
the  plaintiffs  by  their  employers,  and  they 
then  busied  themselves  in  an  effort  to  ob- 
tadn  r^ef,  first,  through  Local  Union  No. 
00,  and  later  through  the  United  Associa- 
tion, as  follows: 

(1)  On  August  29th  a  petition  bearing 
the  ugnatures  of  6  members  in  good  stand- 
ing was  addressed  to  the  officers  and  mem- 
bers of  the  union  praying  that  a  special 
meeting  be  called  on  August  Slat  to  re- 
consider the  action  taken  in  the  case  of 
Brothers  Scbekeler  and  Schneider.  (2)  On 
September  1st  a  petition  bearing  the  signa- 
tures of  12  members  in  good  standing  was 
addressed  to  the  officers  and  members  of 
the  union  praying  that  a  special  meeting  be 
called  for  September  2d  to  receive  com- 
munication and  committee  from  the  board 
of  examiners  of  plumben.  |&)^^Mtitioii, 
-e     y  ^^ 
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the  date  of  wbieh  does  not  appear,  bear- 
ing the  signatures  of  29  members  in  good 
standing,  was  addressed  as  the  others  had 
been,  praying  thai  a  special  meeting  of  the 
union  be  called  for  September  4th  to  receiye 
committee  and  commanication  from  the 
board  of  examiners  of  plumbers,  and  also 
to  reinstate  Messrs.  Schekeler  and  Schneider 
and  allow  tiiem  to  pay  tthe  fine  of  $25 
each  under  prote&t,  and  appeal  t^eir  case 
to  the  executive  board.  In  this  connection, 
it  is  proper  to  note  that,  shortly  after  the 
Ones  -n^re  imposed,  the  plaintiffs  each  gave 
to  the  authorized  officer  of  the  union  an 
order  upon  his  employer  for  the  amount  of 
the  fine,  which  orders  were  returned  to 
them,  by  instructions  from  those  higher  in 
authority;  and  by  the  same  authority  the 
boycott  against  them  was  thereafter  persist- 
ed in.  The  first  of  the  petitions  above  men- 
tioned was  given  to  Wm.  Donegan,  one  of 
the  defendants,  and  is  not  otherwise  ac- 
counted for.  The  petition  next  mentioned, 
signed  by  12  members,  was  delivered  to  .the 
secretary  of  the  union,  and,  no  action  hav- 
ing been  taken,  the  plaintiffs  on  inquiry 
were  informed  by  the  president  or  acting 
president  that  the  meeting  would  not  be 
called  because  there  was  a  counter  petition 
out,  signed  by  17  members.  The  petition 
last  mentioned,  signed  by  29  members,  was 
delivered  to  the  secretary  and  (to  quote  the 
testimony  of  the  plaintiff,  Schekeler,  cor- 
roborated by  Schneider  and  contradicted  by 
no  one) : 

"A  special  meeting  was  called  to  meet  at 
the  Odd  Fellows  Hall.  When  they  assembled 
there  it  was  found  that  they  had  no  room 
to  meet  in.  I  think  Mr.  Matthews  and 
other  members  went  to  a  hall  in  Exchange 
alley  and  hired  it,  and  said,  'Go  there,' 
But  the  acting  president  at  the  time,  Mr. 
De  Leon,  says,  'This  is  where  the  meeting 
is  to  be  called  for.'  I  didn't  hear  it  my- 
self, because  I  was  at  the  comer.  (Objec- 
tion.) Q.  You  were  not  invited  to  proceed 
down  to  Exchange  alley,  were  youT  A.  No. 
sir.  Q.  Was  there  a  meeting  held  tha;t 
nghtt  A.  No,  sir.  Q.  Was  that  due  to 
any  fault  of  yonrst  A.  No,  sir.  .  .  . 
Q.  You  were  ready  to  attend  any  meeting.  A. 
Yes,  Stir.  I  yra,tt  standing  half  a  block  away, 
waiting  for  the  meeting  to  be  called.  There 
were  about  20  meh  with  me.  Q.  How  many 
Tstea  were  there  ready  to  attend  the  meet- 
ing? A.  I  guess  nearly  all  the  association, 
76  or  90.  Q.  And  no  meeting  was  held 
that  night  t     A.  No,  sir." 

Schneider  estimates  'the  number  present 
at  a  somewhat  lower  Agare,  and  otherwise 
corroborates  the  testimony  of  Schekeler,  and 
states  that  he,  like  Schekeler,  was  on  hand. 
No  further  steps  were  taken  by  the  officers 
to  convene  the  union,  and  on  September  3d 
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plaintiffs'  counsel  (Mr.  Manion)  wrote  a 
long  letter  to  the  general  secretary  of  the 
United  Association,  fully  explaining  the 
situation  and  asking  that  the  matter  be  act- 
ed on.  To  this  letter  he  received  a  reply, 
dated  September  8th,  in  whicih  the  writer 
(the  secretary  and  treasurer  of  the  United 
Association),  idfter  acknowledging  Mr.  Man- 
ion's  letter  and  the  receipt  of  a  copy  of  the 
act  of  1902,  said:  "Before  w«  can  proceed 
with  this  case,  it  will  be  necessary  'to  con- 
sult the  other  side,  which  will  be  done  by 
this  mail.  As  soon  as  a  reply  is  received, 
you  will  be  promptly  infarmed." 

Hearing  nothing  more  from  either  the 
union  or  the  association,  the  plaintilff  Schek- 
eler, on  September  16th,  wired  the  general 
secretary:  "Cannot  get  the  union  to  act 
in  my  case.  Can  get  job  in  nonunion  shop; 
shall  I  take  it  till  my  case  is  finally  de- 
cided by  you.  Wire  answer  at  once.  Col- 
lect." 

And  to  this  telegram  the  secretary  re- 
plied, September  leth:  "Can't  find  any- 
thing on  file  about  your  case.  Letter  fol- 
lows, also  inquiry  to  Local  60." 

On  Septranber  2Sth  plaintiff's  counsel, 
who  had  been  temporarily  absent,  wrote  to 
t^  secretary,  (after  referring  to  the  tele- 
gram of  Septen>ber  15th),  saying:  "To 
their  [plaintiffs']  surprise,  you  answer  on 
the  16th  inst.,  'Can't  find  anything  on  file 
about  your  case.  Letter  follows,  also  in- 
quiry to  Local  60.'  And  on  the  same  date 
your  note  that  nothing  coiUd  be  found  on 
your  files  concerning  the  case  was  a  piece 
of  information  sufficient  to  astound  and 
force  them  to  relinquish  all  hope  of  redress, 
in  faoe  of  yours,  dated  8th  inst.,  addressed 
to  me,  wherein  you  acknowledge  receipt  of 
mine  of  23d  ult.,  with  copy  of  act  No. 
194.  In  this  letter  I  placed  the  whole  mat- 
ter before  you."  The  writer  then  restates 
the  case,  and  concludes  as  follows:  "We 
want  ftiimess,  and  do  not  wish  to  be  driven 
to  the  courts  for  redress;  .  .  .  but  the 
time  is  rapidly  approaching  when  we  will 
have  to  call  tite  union  into  court." 

The  matter  it  seems  finally  reached  the 
executive  board  of  the  United  Association, 
which  disagreed  about  it  on  a  tie  vote  and 
referred  it  to  the  president,  who  remitted 
it  back  to  the  secretary,  with  a  suggestion 
that  it  be  reopened;  and  the  secretary,  on 
October  7th,  wrote  to  Schekeler:  "I  will  be 
greatly  obliged  if  you  will  present  this  let- 
ter to  Mr.  Sdtneider,  and  then  have  him 
write  up  a  statement  of  his  side  of  the  casn, 
and  you  write  up  another,  and  I  will  ask 
No.  60  to  write  up  their  side,  and  we  will 
make  a  new  proposition  of  it  to  the  board." 
Mr.  Manion,  for  the  plaintiffs,  accordingly 
forwarded  anotllter  statement  of  the  case  to 

the    secretary,    but   "No.   00,"    instead   of 
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'Writing  their  side,"  invited  the  plaintiff 
Schekeler  to  make  a  statement  of  his  case, 
in  the  presence  of  their  (the  union's)  ex- 
ecutive committee;  but,  as  Schekeler  pro- 
posed to  make  the  statement  through  his 
legal  adviser,  and  the  committee  declined  to 
receive  it  in  thait  way,  the  matter  ended, 
and  on  October  22d  the  union  adopted  a 
resolution  that  "letter  from  Martin  H.  Man- 
ion,  in  regard  to  Schekeler  and  Schneider 
case,  be  thrown  into  the  waste  basket;" 
the  leitter  in  question  containing  an  offer 
to  submit  the  matter  to  arbitration,  the 
union  to  name  one  arbitrator  and  to  select 
the  other  from  six  persons  to  be  named  by 
plainiuffs.  Finally,  reaching  the  conclusion 
that  no  rdief  would  be  afforded  them,  the 
plaintiffs  upon  November  19th  brought  these 
suits. 

In  addition  to  the  facts  thus  staited,  it 
may  be  said,  upon  the  authority  of  tbnr 
constitution,  by-laws,  etc.,  that  the  declared 
purpose  of  tbe  members  of  the  union  in  ef- 
fecting their  oigamzation  is  to  protect  them- 
selves from  unjust  and  injurious  competi- 
tion, and  to  secure,  through  the  power  of 
organization,  a  steady  demand  and  fair  com- 
pensation for  their  labor  and  a  position  in 
society  to  which  as  wealth  producers  and 
citizens  they  are  entitled.  The  pledge  re- 
quired of  all  initiates,  and  taken  by  the 
plaintiffs,  is  as   follows: 

"I,  ,  in  the  presenoe  of  the  mem- 
bers of  this  association,  do  truly  promise 
and  pledge  my  word  of  honor  that  I  will 
yield  obedience  to  all  laws  and  legal  sum- 
mons that  may  be  sent,  said,  or  handed  to 
me.  I  will  not  do  any  aet  in  any  way 
prejudicial  to  the  best  interest  of  this  as- 
BOciaiUon,  but  will  at  all  times  endeavor  to 
promote  its  prosperity  and  usefulness.  I 
will  at  all  times  assist  members  of  this  as- 
sociation to  the  extent  of  n>y  ability,  'defend 
them  when  unjusily  treated  or  slandered, 
and  cultivate  for  eadi  and  every  mraiber 
the  warmest  friendship  and  brotherly  love. 
I  will  assist  unfortunate  or  distressed  mem- 
bers to  procure  employment  and  to  secure 
just  remuneration.  I  do  further  promise 
that  I  will  never  reveal  any  of  the  signs  or 
workings  of  this  association  that  may  be  now 
or  hereaf tw  oonfided  to  me,  except  in  a  law- 
ful and  authorized  manner.  I  take  this  obli- 
gation voluntarily,  without  any  mental  res- 
ervation, and  bind  myself  until  death  or 
honorable  withdrawal,  under  the  penalty  of 
the  scorn  due  to  moral  perjury  and  violated 
honor,  as  one  unworthy  of  trust  or  assist- 
ance." 

Upon  the  facts  thus  stated  (and  possibly 
a  few  others'  which  may  be  hereafter  re- 
ferred to),  the  judge  a  quo  gave  judgment 
in  favor  of  the  plaintiffs,  respectively,  and 
against  the  defendants.  Local  Union  No.  60 
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and  various  named  officers  of  said  associa- 
tion who  participated  in  the  action  com- 
plained of,  maintaining  the  preliminary  in- 
junction which  had  been  issued,  ordering 
that  the  plaintiffs  be  reinstated  in  said 
Local  Union  No.  60,  and  the  fines  imposed 
upon  them  set  aside,  and  condemning  said 
defendants  in  tolido,  in  favor  of  the  plain- 
tiff Schekeler  in  the  sum  of  $482,  with  in- 
terest from  the  rendition  of  the  judgment, 
and  in  favor  of  the  plaintiff  Schneider  in 
the  sum  of  $466,  with  interest.  And  from 
the  judgments  so  rendered  the  defendants 
have  appealed. 

Mr.  William  Stirling  Puketson  for  appel- 
lants. 

Messrs.  Boatner  &  Hanion  and  Wynne  G. 
Sogers,  for  appellees: 

A  by-law  of  a  society  or  corporation,  vol- 
untary or  otherwise,  which  is  contrary  to 
the  law  of  the  state  and  against  public  pol- 
icy, is  void. 

New  Orleans  v.  Philippi,  9  La.  Ann.  44; 
New  Orleans  v.  Solomon,  10  La.  Ann.  454; 
Campbell  v.  New  Orleans,  12  La.  Ann.  34; 
Hunter  v.  Lisso,  36  La.  Ann.  232;  Oerman 
Evangelical  Congr^ation  v.  Pressler,  17  La. 
Ann.  127;  Gordon  v.  MOchler,  34  Ia.  Ann. 
604. 

The  consent  of  a  member  of  an  association 
to  a  t^-law  providing  for  expulsion  can  on- 
ly arise  as  to  a  by-law  which  the  corpora- 
tion had  a  right  to  make,  and  which  is  not 
contrary  to  public  policy  or  in  contraven- 
tion of  law. 

Thomas  v.  Mutual  Protective  Union,  49 
Hun,  171,  2  N.  Y.  Supp.  195;  Parkers  t. 
Toronto  Musical  Protective  Union,  32  Ont. 
Rep.  305;  Re  Lnrman,  90  Hun,  303,  35  N. 
Y.  Supp.  956,  149  N.  Y.  688,  44  N. 
E.  1125;  State  ex  rel.  Kennedy  v.  Union  Mer- 
chants' Exchange,  2  Mo.  App.  96;  Savannah 
Cotton  Exchange  v.  State,  64  Qa.  668. 

A  member  illegally  expelled  from  a  trade 
union  is  entitled  to  recover  damages  for  the 
injuries  resulting  therefrom. 

Cotton  Jammers'  &  Longshoremen's  Asso. 
No.  2  V.  Taylor,  23  Tex.  Civ.  App.  367,  66 
S.  W.  558;  Raycroft  v.  Tayntor,  68  Vt.  219, 
33  L.R.A.  226,  54  Am.  St.  Rep.  882,  35  Atl. 
53;  Curran  v.  Galen,  162  N.  Y.  33,  37  L.R. 
A.  803,  57  Am.  St.  Rep.  496,  46  N.  E.  297 ; 
Luoke  V.  Clothing  Cutters'  &  T.  Assembly 
No.  7507,  K.  of  L.  77  Md.  396,  19  LJR.A. 
408,  39  Am.  St  Rep.  421,  26  Atl.  505; 
Graham  v.  St  Charles  Street  R.  Co.  47  La. 
Ann.  1657,  49  Am.  St.  Rep.  436,  18  So.  707. 

Monroe,  J.,  delivered  the  opinion  of  the 
court: 

The  obligation  which  initiates  of  Local 
Union  No.  60  are  required  to  take  is  to  be 
construed  with  reference  toz-the  declared 
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purposes  of  the  OTganizaUon,  and  is  bind- 
ing on  the  initiate  only  in  so  far  as  those 
purposes  are  lawful  and  are  to  be  attained 
by  lawful  means.  When  the  union  attempts 
the  accomplishment  of  an  object  which  is 
foreign  to  those  purposes,  or  attempts  the 
accom{>lishment  of  those  purposes  by  un- 
lawful means,  the  initiate  may  properly 
say:  "I  entered  into  no  such  contract." 
The  union's  rules  of  order  specifically  pro- 
vide that  "partisan  politics  or  sectarian  dis- 
cussion shall  not  be  permitted  in  the  meet- 
ings under  any  circumstances."  The  intro- 
duction of  a  resolution  committing  the  or- 
ganization to  the  support  of  a  particular 
political  party  or  a  particular  dogma  of 
reli^^on  would  therefore  be  a  violation  of 
a  fundamental  law  of  the  union,  as  con- 
strued by  the  union,  and  its  adoption  would 
impose  no  obligation  on  its  members,  and 
it  must  be  read  into  those  rules  that  the  in- 
troduction of  a  resolution  which  is  violative 
of  the  fundamental  law  of  the  land  has  no 
better  foundation  and  its  passage  no  greater 
effect.  "The  courts  will  not  enforce  an 
agreement  the  object  of  which  is  forbidden 
by  law  or  in  opposed  to  the  policy  of  the 
law.  .  .  .  The  following  are  the  lead- 
ing classes  of  agreeiments  opposed  to  the 
policy  of  the  law:  (1)  Agreements  which 
tend  to  injure  the  public  service^  Of  this 
character  is  an  agreement  to  use  one'^  in- 
fluence to  secure  the  election  or  appoint- 
ment of  a  person  to  a  public  office.  Gaston 
T.  Drak^  14  Nev.  175,  33  Am.  Rep.  548; 
Nichols  T.  Mudgett,  32  Vt.  646;  Gray  v. 
Hook,  4  N.  Y.  44»;  Filson  T.  Himes,  6  Pa. 
452,  47  Am.  Dec.  422,"  etc.  Benjamin, 
Principles  of  Contracts,  pp.  89,  90. 

This  elementary  doctrine  is  more  fully 
stated  in  the  brief  of  the  counsel  for  the 
plaintiffs  in  the  form  of  excerpts  from  what 
we  take  to  be  a  recent  work  on  Public 
Policy  (Greenhood)  as  follows:  "Any  eon- 
tract  which  contemplates-  conduct  which  will 
amount  to  imposition  upon  a  public  officer 
in  the  exercise  of  his  discretion  is  void. 
.  .  .  Any  contract  by  one  acting  in  a 
public  capacity,  which  restricts  the  free  ex- 
ercise of  a  discretion  ■  vested  in  him  for 
the  public  good,  is  void.  .  .  .  Any  con- 
tract to  appoint  to  public  office,  or  involving 
tile  sale  of  a  public,  or  quasi  public,  office, 
or  to  do  anything  in  consideration  of  the 
pronrisee  exchanging  offices'  with,  or  secur- 
ing an  office  for,  the  pronusor,  or  recom- 
mending him  for  such  office,  or  resigning 
•ay  office,  is  void.  ...  It  is  the  duty 
of  the  officer  having  a  power  of  appoint- 
ment to  make  the  best  appointment  in 
his  power,  ...  at  the  time  when  be 
nMikes  the  appointment.  The  public  have 
a  right  to  demand  this,  and  it  is  against 
public  policy  that  he  should  be  deprived  of 
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the  exercise  of  his  best  judgment  by  a  con- 
tract previously  made.  If  he  bias  promised 
the  office  to  one  person,  and  has  since  dis- 
covered that  the  public  will  be  better  served 
by  another,  he  must  be  at  liberty  to  make 
the  better  appointment,  and  that,  too,  al- 
though no  such  absolute  dif^qualification 
may  exist  in  regard  to  the  person  to  whom 
it  was  first  promised  as  would  form  a  de- 
fense to  an  action  for  damages  if  such  ac- 
tion could  be  maintained  on  the  promise. 
Whatever  may  be  the  practice,  appointments 
are^  in  theory,  made  for  the  public  good. 
That  is  the  reason  why  the  appointee  may 
not  purchase  his  office.  In  a  similar  way, 
though  not  to  the  same  extent,  the  publio 
good  would  be  injured  if  a  promise  to  make 
an  appointment  were  held  to  be  legally  bind- 
ing, so  as  to  control  the  exercise  of  that 
judgment  which  the  appointing  officer  ought 
to  exercise  when  he  nudces  the  appointment. 
The  right  of  appointment  is  not  the  prop- 
erty of  the  appointing  officer,  and  he  has  no 
right  to  barter  it  or  dispose  of  it.  It  is 
merely  a  political  power  intrusted  to  him 
to  be  exercised,  not  to  be  sold.'  .  .  . 
Any  contract  by  which  .  .  .  the  liberty 
of  an  elector  to  vote  according  to  his  con- 
science is  restricted,  or  which  contemplates 
the  use  of  improper  influence  upon  such 
elector,  or  is  calculated  to  exercise  an  in- 
jurious influence  over  the  purity  of  elections 
in  the  atate,  or  in  another  state,  is  void." 
Beferring  to  Greenhood  on  Public  Policy, 
pp.  336-339,  387. 

If,  therefore,  the  appointment  of  McGil- 
vray,  rather  than  of  some  other  and  perhaps 
more  competent  man,  to  the  position  of  in- 
spector, could  be  considered  as  furthering 
the  purposes  for  which  the  defendant  herein 
was  established,  nevertheless  the  attempt  to 
secure  that  appointment,  by  threatening  and 
imposing  fine  and  suspension,  in  their  capac- 
ity as  members  of  the  union,  upon  publio 
officials  charged  with  such  appointment, 
was  a  violation  of  law;  and  this,  whether 
those  officials,  as  members  of  the  union, 
had  committed  themselves  to  McGilvray's 
oandidacy  or  not.  Bat  we  are  unable  to 
concur  in  the  view,  relied  on  by  the  learned 
counsel  for  the  defendant,  tiiat  the  plain- 
tiffs had  so  committed  themselves.  The 
union,  in  July,  1902,  adopted  a  resolutiim 
indorsing  McGilvray  for  the  position  of  in- 
spector. It  is  not  altogether  certain  that 
the  plaintiffs  were  present  when  that  action 
was  taken,  and,  if  we  assume  that  they 
were,  we  may  also  assume  (in  view  of  the 
fact  that  there  were  two  other  candidates, 
including  Glenuon,  for  whom  one  of  the 
plaintiffs,  as  a  member  of  the  board  of  ex- 
aminers, subsequently  voted)  that  the 
plaintiffs  voted  against  him,  thereby  express- 
ing the  opinion  that,  even  a*  between  the 
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three  whose  names-  were  presented,  he  was 
not  the  best  man  for  the  place.  At  that 
time,  however,  it  does  not  appear  that  the 
selection  of  the  plaintiffs  to  membership  of 
the  board  having  the  appointing  power  was 
in  contemplation,  and  the  proposition  that, 
by  being  absent  from  the  meeting,  or  by 
voting  against  the  indorsement  of  McOil- 
vray,  they  committed  themselves  to  the  posi- 
tion that,  if  they  should  at  any  time  there- 
after attain  such  membership,  they  would 
vote  for  him,  is  untenable,  since  they  knew, 
and  the  union  knew,  -that  the  power  to 
place  them  on  the  board  was  not  vested  in 
the  union;  that  when,  if  ever,  they  should 
be  placed  there,  it  would  be  as  public  of- 
ficials, assuming  and  owing  a  paramount 
duty  with  respect  to  the  selection  of  an  in- 
spector to  the  community  at  large;  and  that 
they  could  not  legally  or  morally  tie  them- 
eelves  up  in  su«h  a  manner  as  to  prevent 
their  discharging  that  duty  by  exercising 
their  best  judgment  in  the  matter  of  such 
selection.  Wb  infer  that,  as  the  ultimate 
result  of  its  action,  in  July,  1902,  the  union 
suggested  the  appointment  of  CorrejoUes 
and  Robinson  as  members  of  the  board  of 
examiners,  and  the  record  shows  that  the 
mayor  declined  to  appoint  them  and  ten- 
dered the  appointments  to  Patterson  and 
Ybos,  who  were  compelled  by  the  union  to 
decline  them.  Some  seven  or  eight  months 
later  (in  March,  1903),  the  union  sent  to 
the  mayor  its  roster  in  order  to  enable  him 
to  select  from  it,  for  himself,  the  two  ap- 
pointees for  whom  he  was  looking.  Wheth- 
er the  roster  was  sent  at  the  request  of 
the  mayor,  or  by  the  imion  of  its  own  mo- 
tion, we  are  not  informed ;  nor  do  we  know 
but  that  the  mayor  was  provided,  at  the 
same  time,  with  the  names  of  all  the  non- 
union plumbers  in  the  city,  since  there  is 
noftbing  in  law  which  excludes  them  from 
the  board.  However  that  may  be,  it  ia 
quite  certain  that  the  union  understood  that 
the  mayor  would  make  his  own  selection, 
and  that  all  b«  needed  from  it  was  the 
names  of  its  members.  Under  these  circum- 
stances, there  was  nothing  for  the  union  to 
do  but  send  a  correct  roster,  or  none,  since 
to  have  sent  an  incorrect  one  would  have 
been  to  have  practised  a  fraud.  The  plain- 
tiffs were  therefore  under  no  obligation  to 
the  union  in  that  connection,  as  their  names 
were  on  the  roster  as  a  matter  of  right,  and 
uot  of  favor,  and  the  union  in  sending  the 
roster  did  no  more  for  them  than  it  did 
for  those  members,  constituting  the  large 
majority,  whom  the  mayor  did  not  select 
and  could  not  have  selected.  It  seems  to 
us,  then,  to  be  illogical  to  argue  that  the 
plaintiffs  are  in  the  attitude  of  having  se- 
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cured  their  appointments  as  members  of  the 
board  by  holding  out  that,  if  appointed, 
they  would  vote  for  McOilvray  for  inspect- 
or, since  it  is  not  pretended  that  they  so 
held  out  to  the  mayor,  who  appointed  them, 
and  the  union,  to  whom  the  holding  out  is 
(erroneously,  as  we  think)  said  to  have 
been  made,  neither  appointed  them  nor  con- 
trolled the  appointments. 

Defendants'  counsel  earnestly  contends 
that  plaintiffs  should  have  exhausted  their 
remedy  within  the  organization  of  which 
they  are  members.  Conceding,  arguendo, 
that  the  general  rule  to  that  effect  is  ap- 
plicable to  a  case  in  which  the  organization 
is  acting  in  violation  not  only  of  the  law  of 
its  being,  but  of  the  law  of  the  state,  we 
are  nevertheless  of  the  opinion  that  the 
plaintiffs  have  brought  themselves  fairly 
within  that  rule.  We  find  no  provision  for 
the  trial  of  such  matters  as  this  either  in 
the  constitution  or  by-laws  of  Local  Union 
No!  00,  nor  in  those  of  the  United  Associa- 
tion, and  the  efforts  of  the  plaintiffs  to  in- 
duce those  organizations  to  make  the  neces- 
sary provision  and  in  some  way  give  them 
a  triij  resulted  in  nothing  but  futile  corre- 
spondence and  vexaitious  delay,  with  no  pros- 
pect of  relief  from  a  situation  which,  to 
men  dependent  for  themselves  and  their 
families  upon  their  daily  earnings,  had  be- 
come little  short  of  desperate. 

As  to  the  damages,  counsel  for  defendants 
calculating  from  the  evidence,  reaches  the 
conclusion  that  Schneider  lost  in  wages  $96, 
and  Schekeler  $192,  and,  as  the  judgment 
appealed  from  awards  the  one  plaintiff  a 
total  of  $4S6,  with  interest  from  its  rendi- 
tion, and  the  other  $482,  with  interest,  it 
is  said  that  the  judgments  should  be  amend- 
ed in  that  respect. 

The  amounts  thus  awarded  represent, 
however,  not  only  the  damages  sustained  by 
reason  of  loss  of  wages,  but  also  those  re- 
sulting from  mental  suffering  and  injury  to 
reputation,  and  likewise  included  $200 
awarded  to  each  plaintiff  as  punitory  dam- 
ages. We  agree  with  the  trial  judge  that 
his  estimates  are  conservative,  and  find  no 
sufficient  reason  for  reducing  the  totals  as 
thus  allowed. 

It  is  therefore  ordered,  adjudged,  and  do- 
creed  that  the  judgment  rendered  in  the  con- 
solidated cases  of  Stevens  Schneider  t.  Lo- 
cal Union  No.  60,  United  Association  Jour- 
neymen Plumbers,  etc.,  et  al.,  and  Edward 
Schekeler  v.  Same  Defendants,  and  herein 
appealed  from,  be,  and  the  same  are,  here- 
by affirmed,  at  the  cost  of  the  defendants. 

Petition  for  rehearing  denied  Febma^ 
12,  190«. 
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MICHAEL  T.  BERRY 

T. 

JERRY  E.  DONOVAN. 
(188  Mass.  353,  74  N.  E.  603.) 

Labor  nnion— contract   with  employer— in- 
terference with  workman. 

1.  A  contract  between  an  employer  and 
a  labor  union  obligating  the  employer  to  re- 
tain in  his  employ  no  one  objectionable  to 
the  union  for  any  cause  does  not  of  itself 
justify  interference  with  a  workman's  em- 
ployment by  the  one  who  secured  the  con- 
tract on  behalf  of  the  union. 


Same — interference    with    workman — ^justi- 
fication— ^jnry. 

2.  Whether  or  not  interference  with  a 
laborer's  employment  under  a  contract  be- 
tween a  labor  union  and  an  employer,  obli- 
gating the  employer  to  retain  no  one  in  his 
employ  who  was  objectionable  to  the  union, 
was  for  a  justifiable  cause,  is  a  question  for 
the  jury. 

Same — competition. 

3.  Interference  by  a  combination  of  per- 
sons to  obtain  the  discharge  of  a  workman 
because  he  refuses  to  comply  with  their 
wishes  and  join  a  union  for  their  advantage 
cannot  be  justified  as  a  part  of  the  compe- 
tition of  workmen  with  one  another. 
Same — self-advancement. 

4.  The  purpose  of  strengthening  Itself 


Case  Note.  —  Liability  of  person  procur-. 
ing  discharge  of  workmen  upon  ground  of 
his  nonmembership  in  a  labor  organiza- 
tion:  There    has    been    considerable 

conflict  in  the  authorities  dealing  with  the 
liability  of  third  persons  for  procuring  the 
discharge  of  an  employee.  In  an  ed- 
itorial note  to  62  L.R.A.  714,  the  au- 
thorities dealing  with  such  liability  are  dis- 
cussed, and  it  there  appears  that  the  lia- 
bility does  not  attach  where  the  discharge 
is  procured  tor  a  "justifiable  cause."  As  to 
what  constitutes  a  justifiable  cause  is  the 
source  of  the  conflict  and  uncertainty  in 
the  decisions. 

In  the  few  cases  that  have  involved  the 
question  of  nonmembership  in  a  labor  organ- 
ization as  constituting  a  justifiable  cause 
the  decisions  have  been  influenced,  if  not  con- 
trolled, by  the  methods  pursued  in  procur- 
ing the  discharge. 

For  this  reason  the  decision  in  Bebbt  t. 
Donovan  is  more  clean  cut  and  carries  the 
doctrine  of  liability  to  a  farther  extent  than 
it  has  been  previously  carried.  It  does  not 
appear  in  the  Bebbt  Cabk  that  any  threats 
had  been  made  against  the  employer,  or  any 
intimidation  or  coercion  practised.  It  does 
not  appear  but  that  he  discharged  the 
plaintiff  willingly  and  pursuant  to  his  con- 
tract with  the  labor  organization  not  to  em- 
ploy nonunion  men  in  the  future,  and  not 
to  retain  any  employee  whom  the  union 
might  object  to  for  any  cause.  The  case 
in  this  respect  differs  from  those  on  which 
the  court  relied  as  authority  for  its  conclu- 
sion. One  of  these  cases  is  Plant  v.  Woods. 
There  the  court  restrained  the  defendants 
from  molesting  and  threatening  to  injure  the 
business  of  the  plaintiffs'  employer;  the  in- 
jtuction  did  not  use  language  which  would 
restrain  the  defendants  from  procuring  the 
plaintiffs'  discharge  by  lawful  means  and 
with  the  free  consent  of  the  employer. 

Jacobs  V.  Cohen,  99  App.  Div.  481,  90  N. 
Y.  6upp.  854,  cited  by  the  court  in 
the  Bkbbt  Case,  was  subsequently  re- 
versed by  the  court  of  appeals  of  New  York 
(2  L.R.A.[N.S.]  292),  and  a  decision  reached 
whieh  conflicts  with  the  reasoning  and  argu- 
ments of  the  oourt  in  the  Bekbt  Jasx,  and 
which  also  distinguishes  the  case  of  Curran 
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V.  Galen,  162  N.  Y.  33,  37  L.R.A.  802,  57 
Am.  St.  Rep.  496,  46  N.  E.  207,  referred  to 
by  the  court  in  the  Bebbt  Case  afs  fully 
covering  its  decision.  Jacobs  ▼.  Cohen  held 
that  a  contract  by  a  manufacturer  to  em- 
ploy as  laborers  none  but  members  of  a  par- 
ticular union  is  not  void  as  against  public 
policy,  and  distinguished  Curran  v.  Galen, 
supra,  upon  the  ground  that  in  that  case 
the  agreement  involved  was  not  one  be- 
tween a  single  employer  and  his  union  em- 
ployees, but  was  an  agreement  entered  into 
by  the  Brewers'  Association,  comprising  all 
brewers  in  the  city  involved,  and  their  em- 
ployees, so  that  the  failure  of  the  employee 
to  join  the  union  meant  not  merely  the  loss 
of  the  particular  employment  in  which  he 
was  engaged,  but  deprived  him  of  all  op- 
portunity to  procure  employment  at  his  oc- 
cupation in  the  community  in  which  he 
lived. 

In  Perrault  v.  Gauthier,  28  OaiL  S.  C  241, 
it  was  held  that  the  plaintiff  had  no  cause  of 
action  against  the  defendant  for  having,  as 
officer  of  a  labor  union,  deprived  him  of  em- 
ployment in  carrying  out  the  regulations  of 
the  union,  forbidding  its  members  to  work 
at  a  trade  in  company  with  nonunion  work- 
men. The  court  rests  its  decision  upon  the 
case  of  Allen  t.  Flood,  referred  to  in  the 
Bsbbt  Case. 

In  Mills  v.  United  States  Printing  Co.  99 
App.  Div.  605, 91  N.  Y.  Supp.  185,  an  agree- 
ment made  in  settlement  of  a  strike  among 
employees  of  a  printing  company,  by  which 
the  latter  agreed  that  it  would  in  the  future 
employ  only  members  of  the  labor  union  to 
which  the  striking  employees  belonged,  was 
sustained,  where  it  appears  that  the  pur- 
pose of  the  agreement  was  not  injury  to  the 
nonunion  men,  but  the  advancement  of  the 
legitimate  interests  of  the  striking  em- 
ployees, although  such  agreement  might 
necessarily  or  incidentally  require  the  dis- 
charge  of  an  outsider.  In  this  case  the  ques- 
tion arose  in  a  suit  to  restrain  the  defendant 
from  discharging  the  plaintiff  iMcanse  of 
failure  to  join  the  labor  union. 

But  in  Lucke  v.  Clothing  Cutters'  ft  T. 

Assembly  No.  7507,  K.  of  L.  77  Md.  896,  10 

LJEt.A.  408,  39  Am.  St.  Rep.  421,  26  Atl.  606, 

it  was  held  that  an  ineorporat«l  labor  union 
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In  future  conr.estB  with  the  employer  will 

not  justify  a  labor  union  in  interfering  with 

the  contracts  of  nonunion  workmen  for  the 

purpose    of    compelling  thein   to  join  the 

union. 

Same — validity. 

5.  The  attempt  to  force  all  laborers  to 
oombine  in  unions  is  against  the  policy  of 
the  law  because  aiming  at  monopoly. 
Laborer — ^interference  with  contiact — flight 

of  action. 

6.  The  right  of  a  laborer  to  recover 
damages  for  wrongful  interference  with  his 
contract  of  employment  is  not  affected  by 
the  fact  that  it  was  terminable  at  will,  in- 
stead of  ending  at  a  stated  time. 

Charge — erroneous  statement — absence  of  er- 
ror. 

7.  An  inaccurate  statement  in  a  charge 
is  not  a  cause  for  reversal  if,  talcing  the 
charge  as  a  whole,  the  jury  were  not  misled 
by  it. 

(June  20,  1806.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Supreme  Judicial  Court  for  Essex 
County  made  during  the  trial  of  an  action 
brought  to  recover  damages  for  alleged 
interference  with  plaintiff's  employment 
wliich  resulted  in  a  verdict  in  plaintiff's 
favor.    Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  F.  Hurlburt,  Hellen  A. 
Pingree,  and  John  J.  Ryan,  for  defendant: 

In  order  to  recover  the  plaintiff  must  show 
that  (1)  the  object  sought,  or  (2)  the  means 
employed,  by  the  defendant  were  unlawfuL 

Com.  V.  Hunt,  4  Met.  Ill,  38  Am.  Dec 
S46;  Piatt  v.  Woods,  176  Mass.  492,  61  L. 
RJL  S39,  79  Am.  St.  Rep.  330,  67  N.  E. 


1011;  Martell  v.  White,  186  Mass.  256,  <M 
L.R.A.  260,  102  Am.  St.  Rep.  341,  69  N.  B. 
1085. 

The  object  sought  was  not  unlawful. 

Com.  V.  Hunt  and  Martell  v.  White, 
supra;  Bowen  v.  Matheson.  14  Allen,  499; 
Davi«  V.  United  Portable  Hoisting  Engineers, 
28  App.  Div.  396,  61  N.  Y.  Supp.  180;  Nation- 
al Protective  Asso.  v.  Cnmming,  170  N.  Y. 
316,  68  LJt.A.  136,  88  Am.  St.  Rep.  048,  63 
N.  E.  869;  John  D.  Park  4  Sons  Co.  v. 
National  Wholesale  Druggists'  Asso.  175  N. 
Y.  1,  62  L.R.A.  632,  96  Am.  St.  Rep.  578,  67 
N.  E.  136;  Clemmitt  v.  Watson,  14  Ind.  App. 
38,  42  N.  E.  367;  Macauley  Bros.  v.  Tiemey, 
19  R.  L  266,  37  L.R.A.  465,  61  Am.  St.  Rep. 
770,  8S  Atl.  1 ;  Bohn  Mfg.  Co.  v.  Hollis  (Bohn 
Mfg.  Co.  V.  Northwestern  Lumbermen's 
Asso.)  64  Minn.  223,  21  LJt.A.  337,  40  Am. 
St.  Rep.  319,  66  N.  W.  1119;  Cote  t.  Morphy, 
169  Pa.  420,  23  LJt.A.  136,  39  Am.  St.  Rep. 
686,  28  Atl.  190;  Mogul  S.  S.  Co.  v.  Mc- 
Gregor [1892]  A.  C.  26;  Allen  v.  Flood 
[1898]  A.  C.  1;  Perranlt  v.  Gaothier,  28 
Can.  S.  C.  241. 

The  means  employed  by  the  defendant 
were  not  unlawful. 

The  freedom  of  contract  clearly  gave  th« 
legal  right  to  the  employer  and  defendant  to 
make  the  agreement. 

Com.  V.  Hunt  and  National  Protective 
Asso.  V.  Cumming,  tupra;  Heywood  v.  Till- 
son,  76  Me.  226,  46  Am.  Rep.  373;  IGUs  t. 
United  States  Printhi;  Co.  99  App.  Div. 
606,  91  N.  Y.  Supp.  186. 

That  a  failure  of  the  employer  to  dis- 
charge the  plaintiff  wonU  result  in  a  strik« 
would  not  give  the  plaintiff  a  cause  of 
action. 

Com.  V.  Hunt;  Davis  v.  United  Portabl* 


is  liable  for  the  damages  sustained  by  a  non- 
union man  whose  discharge  from  service 
was  caused  by  the  threats  of  the  union  to 
proclaim  that  the  employer's  house  was  a 
nonunion  one,  giving  him  to  understand  that 
his  business  would  suffer  great  loss  in  con- 
sequence. It  will  be  noted  that  in  this  case 
the  discharge  was  procured  by  threats 
against  the  employer. 

And  in  Thomas  v.  Mutual  Protective 
Union,  49  Hun,  171,  2  N.  Y.  Supp.  195,  the 
by-laws  of  the  defendant  organization,  for- 
bidding its  members  to  employ  or  engage  non- 
union members,  or  to  assist  in  any  public 
performance  given  wholly  or  in  part  by  ama- 
teurs, was  held  to  be  against  public  policy 
and  invalid,  as  it  compellea  each  member 
of  the  profession  to  become  a  member  of 
the  union  or  remove  to  some  other  locality. 
In  this  respect  the  case  resembles  Curran 
V.  Galen,  supra.  It  was  subsequently  re- 
versed in  the  court  of  appeals  (121  N.  Y.  45, 
8  L.R.A.  175,  24  N.  E.  24),  but  the  reversal 
was  solely  upon  the  ground  that  the  plain- 
6L.ILA.fN.S.) 


tiff  had  mistaken  his  remedy,  which  should 
have  been  at  law  instead  of  equity. 

It  thus  appears  that  the  courts  which 
have  passed  upon  the  question  are  in  con- 
flict. A  conflict  of  this  kind  is  quite  likely 
to  arise  from  the  fact  that  the  courts,  in 
defining  public  policy,  are  quite  apt  to  be 
influenced  by  what  they  consider  publio 
policy  ought  to  be,  rather  than  by  what  it  is. 

In  this  connection,  it  might  be  well  to 
consider  the  definition  of  publio  policy  given 
by  Judge  Sanborn:  "Public  policy  is  not  to 
be  determined  by  the  views  which  particu- 
lar judges  may  entertain  of  the  interests  of 
the  people,  nor  by  creneral  considerations 
tending  to  show  what  policy  would  proba- 
bly be  wise  or  unwise,  because  such  a  stand- 
ard of  determination  might  be  unconsciously 
varied  by  the  personal  views  of  the  judge* 
who  ha'>'«n  to  constitute  the  court  in  e»A 
particular  case.  The  public  policy  of  the 
nation  may  be  determined  only  by  its  Con- 
stitution, laws,  and  judicial  decisiMtSb" 
Stewart  v.  Wright,  147  Fed.  34L 
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Hoisting  Engineeri;  National  Protective 
Asso.  ▼.  Camming;  Clemmitt  y.  Watson; 
Mills  T.  United  States  Printing  Co.;  Allen 
T.  Flood;  Perrault  t.  Gauthier;  Macaulej 
Bros.  ▼.  Tiemey;  Bohn  Mfg.  Co.  T.  Hollis 
(Bohn  Mfg.  Co.  v.  Northwestern  Lumber- 
men's Asso.);  John  D.  Park  &  Sons  (3o.  v. 
National  Wholesale  Druggists'  Asso.;  and 
Cote  V.  Murphy, — supra. 

The  agreement  is  not  illegal  because  in 
restraint  of  trade. 

Diamond  Mat«h  Co.  y.  Roeber,  106  N.  Y. 
473,  60  Am.  Rep.  464,  13  N.  E.  419;  Alger  y. 
Thacher,  19  Pick.  61,  31  Am.  Dec.  119;  Col- 
lins y.  Locke,  L.  R.  4  App.  Cas.  674;  Leather 
Cloth  Co.  y.  Lorsont,  39  L.  J.  Ch.  N.  8.  86, 
L.  R.  9  Eq.  345;  Ellerman  y.  Chicago  Junc- 
tion R.  &  Union  Stock  Yards  Co.  49  N.  J. 
Eq.  217,  23  AtL  287;  Drake  y.  Lauer,  93  App. 
Div.  86,  86  N.  Y.  Supp.  986;  Heywood  T. 
TiUson,  75  Me.  231,  46  Am.  Rep.  373. 

Mr.  John  J.  Winn,  for  plaintiff: 

Maliciously  and  without  justifiable  cause 
to  induce  a  third  person  to  end  his  employ- 
ment of  the  plaintiff,  whether  the  induce- 
ment be  by  false  slanders,  threats,  intimi- 
dation, coercion,  or  successful  persuasion,  is 
an  actionable  tort. 

Moran  v.  Dunphy,  177  Mass.  486,  52 
L.R.A.  116,  83  Am.  St.  Rep.  289,  69  N.  E. 
125;  Walker  y.  Cronin,  107  Mass.  555; 
Morasse  y.  Brochu,  151  Mass.  567,  8  LJK.A. 
624,  21  Am.  St.  Rep.  474,  25  N.  E.  74;  Tasker 
y.  SUnley,  153  Mass.  148,  10  L.R.A.  468,  26 
N.  E.  417;  Vegelahn  y.  Guntner,  167  Mass. 
92,  36  L.RA.  722,  67  Am.  St.  Rep.  443,  44  N. 
E.  1077;  Hartnett  y.  Plumbers'  Supply 
Asso.  169  Mass.  229,  38  L.R^  194,  47  N.  E. 
1002;  Weston  v.  Bamicoat,  175  Mass.  454, 
49  L.R.A.  612,  56  N.  K  619;  Plant  v.  Woods, 
176  Mass.  492,  51  L.R.A.  339,  79  Am.  St. 
Rep.  330,  67  N.  E.  1011;  Martell  y.  White, 
185  Mass.  255,  04  L.R.A.  260,  102  Am.  St. 
Rep.  341,  69  N.  E.  1085;  Keeblev.Hiokerin- 
gill,  11  East,  674,  note;  Carrington  v. 
Taylor,  11  East,  571;  Tarleton  y.  M'Oawley, 
Peake,  N.  P.  Add.  Cas.  270;  Gunter  v. 
Astor,  4  J.  B.  Moc^e,  12;  Hart  v.  Aldrige, 
1  Cowp.  64;  Benton  v.  Pratt,  2  Wend.  385, 
20  Am.  Dec.  623;  Lumley  y.  Oye,  2  El.  & 
Bl.  216;  Rice  y.  Manley,  66  N.  Y.  82,  23  Am. 
Rep.  30. 

Proof  of  violence,  threats  of  violence,  mis- 
representation, or  intimidation  is  not  neces- 
sary to  sustain  this  action. 

Walker  v.  Cronin  and  Moran  v.  Dunphy, 
tupra;  London  Guarantee  &  Acci.  Co.  v. 
Horn,  101  HI.  App.  355,  206  111.  493,  99  Am. 
St.  Rep.  186,  69  N.  E.  526;  Chipley  v. 
Atkinson,  23  Fla.  206, 11  Am.  St.  Rep.  367, 1 
So.  934;  Doremus  v.  Hennessy,  176  HL  608, 
43  L.R.A.  797,  68  Am.  St.  Rep.  203,  62  N.  E. 
924,  54  N.  E.  524;  Mogul  S.  S.  Co.  ▼.  Mc- 
Gregor, L.  R.  23  Q.  B.  Div.  598. 
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Nor  is  the  proof  of  conspiracy  necessary. 

May  V.  Wood,  172  Mass.  11,  61  N.  K  191; 
Carew  v.  Rutherford,  106  Mass.  1,  8  Am. 
R^.  287;  Moran  y.  Dunphy,  tupra;  Dore- 
mus v.  Hennessy,  62  HI.  App.  391;  London 
Guarantee  &  Acci.  Co.  v.  Horn,  supra; 
Allen  V.  Flood  [1898]  A.  C.  1;  Giblan  v. 
National  Amalgamated  Labourers'  Union 
[1903].  2  K.  B.  600;  Quinn  v.  Leathern 
[1901]  A.  C.  496. 

If  the  defendant  intentionally  and  with- 
out just  cause  or  excuse  procured  the  dis- 
charge of  the  plaintiff  from  employment,  he 
is  guilty  of  a  malicious  and  actionable 
wrong. 

Walker  r.  Cronin;  Plant  v.  Woods;  Hart- 
nett V.  Plumbers'  Supply  Asso.;  and  Mar- 
tell  V.  White, — supra;  Barrv.  Essex  Trades 
Council,  63.  N.  J.  Eq.  101,  30  AtL  881;  Hold- 
en  y.  Cannon  Mfg.  Co.  136  N.  C.  392,  47  S.  E. 
481;  Bromage  v.  Prosser,  4  Barn.  &  C.  247; 
Alien  V.  Flood  and  Mogul  S.  S.  Co.  v.  Mc- 
Gregor, tupra;  Temperton  v.  Russell  [1893] 
1  Q.  B.  716;  Read  v.  Friendly  Soc.  of  Oper- 
ative Stonemasons  [1902]  2  K.  B.  88;  Gib- 
lan V.  National  Amalgamated  Labourers' 
Union,  supra;  Glamorgan  Coal  Co.  v.  South 
Wales  Miners'  Federation  [1903]  2  K.  R 
646. 

The  contract  was  no  protection. 

Read  v.  Friendly  Soc.  of  Operative  Stone- 
masons [1902]  2  K.  B.  88,  732;  Christensen 
v.  People,  114  DL  App.  40;  Gale  v.  Reed,  8 
East,  80;  Homer  v.  Graves,  7  Bing.  735; 
Mitohel  y.  Reynolds,  1  P.  Wms.  181,  1 
Smith,  Lead.  Cas.  8th  Am.  ed.  766;  IkOneral 
Water  Bottle  Exch.  &  Trade  Protection  v. 
Booth,  L.  R.  36  Ch.  Div.  466;  Cullen  v.  El- 
win,  88  L.  T.  N.  S.  686;  Collins  v.  Locke,  L. 
R.  4  App.  Cas.  674;  Hilton  y.  Eckersly,  C 
El.  &  Bl.  47;  Curran  v.  Galen,  152  N.  Y.  33, 
37  L.R.A.  802,  67  Am.  St.  Rep.  496,  46  N.  B. 
297 :  Barr  v.  Essex  Trades  Council,  tupra. 

The  fact  that  the  contract  interfered  with 
was  one  terminable  at  the  will  of  the 
plaintiff  or  his  employer  neither  prevents 
the  plaintiff's  recovery  of  damages,  nor 
limits  him  to  merely  nominal  damages. 

Moran  v.  Dunphy,  177  Mass.  485,  62  L.R.A. 
116,  83  Am.  St.  Rep.  289,  69  N.  E.  125;  Chip- 
ley  y.  Atkinson,  tupra;  Lucke  v.  Clothing 
Cutters'  &  T.  Assembly  No.  7507,  K.  of  L. 
77  Md.  396,  19  L.R.A.  408,  39  Am.  St.  Rep. 
421,  26  AtL  606;  Perkins  v.  Pendleton,  90 
Me.  166,  60  Am.  St.  Rep.  262,  38  AtL  98; 
London  Guarantee  &  Acci.  Co.  v.  Horn, 
tupra;  Johnston  Harvester  Co.  v.  Meinhardt, 
9  Abb.  N.  C.  393;  Blumenthal  v.  Shaw,  23 
C.  C.  A.  290,  39  U.  8.  App.  490,  77  Fed.  954; 
Doremus  v.  Hennessy,  supra;  Curran  v. 
Galen,  2  Misc.  663,  22  N.  Y.  Supp. 
826,  162  N.  Y.  38,  37  L.R.A.  802,  57  Am. 
St.  Rep.  496,  46  N.  E.  297;  Allen  ;[^ 
Flood;  Quiiui  t.  Leathern;   and  Gibl«ii>  r. 
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National  Amalgamated  Labourers'  Union, — 
■upra;  Walker  ▼.  Cronin,  10/  Mass.  655; 
Weston  V.  Bamicoat,  175  Mass.  464,  40 
L.RJL  612,  56  N.  E.  619;;  Vegelahn  r. 
Guntner,  167  Mass.  02,  36  L.R.A.  722,  67 
Am.  St.  Rep.  443,  44  N.  E.  1077;  Plant  t. 
Woods,  176  Mass.  492,  61  L.RJL  830,  70  Am. 
St.  Rep.  330,  67  N.  E.  1011;  MarteU  ▼. 
White,  185  Mass.  266,  64  L.R.A.  260,  102  Am. 
St.  Rep.  341,  69  N.  E.  1086. 

Enowlton,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  tort,  brought  to  re- 
cover damages  sustained  by  reason  of  the 
defendant's  malicious  interference  with  the 
plaintiff's  contract  of  employment.  The 
plaintiff  was  a  shoemaker,  employed  by  the 
flnm  of  Hazen  B.  Goodrich  tc  Company,  at 
Haverhill,  Massachusetts,  under  a  contract 
terminable  at  will.  At  the  time  of  the  in- 
terference complained  of  he  had  been  so  em- 
ployed nearly  four  years.  The  defendant 
was  the  representative  at  Haverhill  of  a  na- 
tional organization  of  shoe  workers,  called 
the  Boot  and  Shoe  Workers'  Union,  of 
which  he  was  also  a  member.  The  evidence 
showed  that  he  induced  Goodrich  &  Com- 
pany to  discharge  the  plaintiff,  greatly  to 
his  damage.  A  few  days  before  the  plain- 
tiff's discharge  a  contract  was  entered  into 
between  the  Boot  and  Shoe  Workers'  Union 
and  the  firm  of  Goodrich  tc,  Company,  which 
was  signed  by  the  defendant  for  the  union, 
the  second  clause  of  which  was  as  follows: 
"In  consideration  of  the  foregoing  valuable 
privileges,  the  employer  agrees  .to  hire,  as 
shoe  workers,  only  members  of  the  Boot 
and  Shoe  Workers'  Union  in  good  standing, 
and  further  agrees  not  to  retain  any  shoe 
worker  in  his  employment  after  receiving 
notice  from  the  union  that  such  shoe  work- 
er is  objectionable  to  the  union,  either  on 
account  of  being  in  arrears  for  dues,  or  dis- 
obedience of  union  rules  or  laws,  or  from 
any  other  cause."  The  contract  contained 
various  other  provisions  in  regard  to  the 
employment  of  members  of  the  union  by  the 
firm,  and  the  rights  of  the  firm  and  of  the 
union  in  reference  to  the  services  of  these 
employees,  and  the  use  of  the  union's  stamp 
upon  goods  to  be  manufactured.  The  plain- 
tiff was  not  a  member  of  this  tmion.  Soon 
after  the  execution  of  this  contract  the  de- 
fendant demanded  of  Goodrich  &  Company 
that  the  plaintiff  be  discharged,  and  the  evi- 
dence tended  to  show  that  the  sole  ground 
for  the  demand  was  that  the  plaintiff  was 
not  a  member  of  the  union,  and  that  he  per- 
sistently declined  to  join  it  after  repeated 
suggestions  that  he  should  do  so.  At  the 
close  of  the  evidence  the  defendant  asked 
for  the  following  instructions,  which  the 
JBdge  declined  to  give:  "(l)Upon  all  the 
'sli.R.A.(N.S.) 


evidence  in  the  case  the  plaintiff  is  not  en- 
titled to  recover.  (2)  Upon  all  the  evi- 
dence in  the  case  the  defendant  was  acting 
as  the  legal  representative  of  the  Boot  and 
Shoe  Workers'  Union,  and  not  in  his  person- 
al capacity,  a^id  therefore  the  plaintiff  can- 
not recover.  (3)  The  contract  between  the 
Boot  and  Shoe  Workers'  Union  and  Hazen 
B.  Goodrich  &  Company  was  a  valid  con- 
tract, and  the  defendant,  as  the  legal  repre- 
sentative of  the  Boot  and  Shoe  Workers' 
Union,  had  a  right  to  call  the  attention  of 
Hazen  B.  Goodrich  &  Company,  or  any 
member  of  the  firm,  to  the  fact  that  they 
were  violating  the  terms  of  the  contract  in 
keeping  the  plaintiff  in  their  employment 
after  the  contract  was  signed,  and  insisting 
upon  an  observance  of  the  terms  of  the  con- 
tract, even  if  the  defendant  knew  that  the 
observance  of  the  terms  of  the  contract 
would  result  in  the  discharge  of  the  plaintiff 
from  their  employment.  (4)  The  contract 
referred  to  was  a  legal  ocmtract,  and  a  justi- 
fication of  the  acts  of  the  defendant,  as 
shown  by  the  evidence  in  this  case."  "(6) 
The  defendant  cannot  be  held  responsible  in 
this  action  unless  it  appears  that  the  de- 
fendant used  threats,  or.  some  act  of  intimi- 
dation, or  some  slanderous  statements,  or 
some  unlawful  coercion  to  or  against  the 
employers  of  the  plaintiff,  to  thereby  causa 
the  plaintiff's  disdiarge;  and  upon  all  the 
evidence  in  the  case  there  is  no  such  evi- 
dence, and  the  plaintiff  cannot  recoTer." 
The  defendant  excepted  to  the  refusal,  and 
to  the  portions  of  the  charge  which  were 
inconsistent  with  the  instructions  requested. 
The  jury  returned  a  verdict  of  $1,500  for  the 
plaintiff.  These  exceptions  present  the  only 
questions  which  were  argued  before  us  by 
the  defendant. 

The  primary  right  of  the  plaintiff  to  hare 
the  benefit  of  his  contract  and  to  remain 
undisturbed  in  the  performance  of  it  is  uni- 
versally recognized.  The  right  to  dispose 
of  one's  labor  as  he  will,  and  to  have  the 
benefit  of  one's  lawful  contracts,  is  incident 
to  the  freedom  of  the  individual,  which  lies 
at  the  foundation  of  the  government  in  aU 
countries  that  maintain  the  principles  of 
civil  liberty.  Such  a  right  can  lawfully  be 
interfered  with  only  by  one  who  is  acting; 
in  the  exercise  of  an  equal  or  superior  right 
which  comes  in  conflict  with  the  other.  An 
intentional  interference  with  such  a  right 
without  lawful  justification  is  malicious  in 
law,  even  if  it  is  from  good  motives  and 
without  express  malice.  Walker  v.  Cronin, 
107  Mass.  5.55-662;  Plant  v.  Woods,  176 
Mass.  492-498,  61  L.R^A.  339,  79  Am.  St. 
Rep.  330,  57  N.  E.  1011;  Allen  v.  Flood 
[1898]  A.  C.  1-18;  Mogul  S.  S.  Co.  v.  Mc- 
Gregor, L.  R.  23  Q.  B.  Div.  698-613;  Read  r. 
Friendly  Society  ol  Operative  Stonemason* 
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[1902]  2  K.  B.  8&-96;  Giblan   v.    National 
Amalgamated  Labourers'  Union  [1903]  2  K. 

B.  eoa-617. 

In  the  present  ^ase  the  judge  submitted 
to  the  jury,  first,  the  question  whether  the 
defendant  interfered  with  the  plaintiff's 
rights  under  Us  contract  with  Goodrich  ft 
Company;  and,  secondly,  the  question 
whether,  if  he  did,  the  interference  was 
without  justifiable  oause.  The  jury  were  in- 
structed that,  unless  the  defendant's  inter- 
ference directly  caused  the  termination  of 
the  plaintiff's  employment,  there  could  be 
no  recovery.  The  substance  of  the  defend- 
ant's contention  was  that,  if  he  acted  under 
the  contract  between  the  Boot  and  Shoe 
Workers'  Union  and  the  employer  in  pro- 
curing the  plaintiff's  dischai^e,  his  inter- 
ference was  lawful. 

This  contention  brings  us  to  an  examina- 
tion of  the  contract.  That  part  which  re- 
lates to  the  persons  to  be  employed  con- 
tains, first,  a  provision  that  the  employer 
will  hire  only  members  of  the  union.  This 
has  no  application  to  the  plaintiff's  case,  for 
it  is  an  agreement  only  for  the  futtire,  and 
the  plaintiff  had  been  hired  a  long  time  be- 
fore. The  next  provision  is  that  the  em- 
ployer will  not  retain  in  his  employment  a 
worlcer,  after  receiving  notice  that  he  is 
objectionable  to  the  union,  "either  on  ac- 
count of  being  in  arrears  for  dues,  or  dis- 
obedience of  union  rules  or  laws,  or  from 
any  other  cause."  The  first  two  possible 
causes  for  objection  could  not  be  applied  to 
persons  in  the  situation  of  the  plaintiff, 
who  were  not  members  of  the  union  or 
amenable  to  its  laws.  As  to  such  persons, 
the  only  provision  applicable  was  that  the 
firm  would  not  retain  a  worker  who  was  ob- 
jectionable to  the  union  from  any  canse, 
however  arbitrary  the  objection  or  un- 
reasonable the  cause  might  be.  This  pro- 
vision purported  to  authorize  the  union  to 
interfere  and  deprive  any  workman  of  his 
employment  for  no  reason  whatever,  in  the 
arbitrary  exercise  of  its  power.  Whatever 
the  contracting  parties  may  do  if  no  one 
but  themselves  is  concerned,  it  is  evident 
that,  as  against  the  workman,  a  contract  of 
this  kind  does  not  of  itself  justify  inter- 
ference with  his  employment  by  a  third 
person  who  made  the  contract  with  his  em- 
ployer. Ourran  t.  Galen,  152  N.  Y.  33,  37 
L.R.A.  802,  57  Am.  St.  Rep.  496,  46  N.  E.297. 
No  one  can  legally  interfere  with  the  em- 
ployment of  another  unless  in  the  exercise 
of  some  right  of  his  own,  which  the  law  re- 
spects. His  will  so  to  interfere  for  his  own 
gratification  is  not  such  a  right.  The  judge 
rightly  left  to  the  jury  the  question  wheth- 
er, in  view  of  all  the  circumstances,  the 
interference  was  or  was  not  for  a  justifiable 
cause.  If  the  plaintiff's  habits,  or  oonduet, 
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or  character  had  been  such  as  to  render  him 
an  unfit  associate  in  the  shop  for  ordinary 
workmen  of  good  character,  that  would  have 
been  a  sufficient  reason  for  interference  in 
behalf  of  his  shopmates.  We  can  conceive 
of  other  good  reasons.  But  the  evidence 
tended  to  show  that  the  only  reason  for  pro- 
curing his  discharge  was  his  refusal  to  join 
the  union.  The  question,  therefore,  is 
whether  the  jury  might  find  that  such  an 
interference  was  unlawful. 

The  only  argument  that  we  have  heard 
in  support  of  interference  by  labor  unions 
in  cases  of  this  kind  is  that  it  is  justifiable 
as  a  kind  of  competition.  It  is  true  that 
fair  competition  in  business  brings  persons 
into  rivalry,  and  often  justifies  action  for 
one's  self  which  interferes  with  proper  ac- 
tion of  another.  Such  action  on  both  sides 
is  the  exercise  by  competing  persons  of  equal 
conflicting  rights.  The  principle  appealed  to 
would  justify  a  member  of  the  union,  who 
was  seeking  employment  for  himself,  in 
making  an  offer  to  serve  on  such  terms  as 
would  result,  and  as  he  knew  would  result, 
in  the  discharge  of  the  plaintiff  by  his  em- 
ployer, to  make  a  place  for  the  new  comer. 
Such  an  offer,  for  such  a  purpose,  would  be 
unobjectionable.  It  would  be  merely  the 
exercise  of  a  personal  right,  equal  in  im- 
portance to  the  plaintiff's  right.  But  an 
interference  by  a  combination  of  persons  to 
obtain  the  discharge  of  a  workman  because 
he  refuses  to  comply  with  their  wishes,  for 
their  advantage,  in  some  matter  in  which  he 
has  a  right  to  act  independently,  is  not 
competition.  In  such  a  case  the  action  taken 
by  the  combination  is  not  in  the  regular 
course  of  their  business  as  employees,  either 
in  the  service  in  which  they  are  engaged,  or 
in  an  effort  to  obtain  employment  in  other 
service.  The  result  which  they  seek  to  ob- 
tain cannot  come  directly  from  anything 
that  they  do  within  the  regular  line  of  their 
business  as  workers  competing  in  the  Idbor 
market.  It  can  come  only  from  action  out- 
side of  the  province  of  workingmeri,  intend- 
ed directly  to  injure  another,  for  the  pur- 
pose of  compelling  him  to  submit  to  their 
dictation.  It  is  difficult  to  see  how  the 
object  to  be  gained  can  come  within  the  field 
of  fair  competition.  If  we  consider  it  in 
reference  to  the  right  of  employees  to  com- 
pete with  one  another,  inducing  a  person  to 
join  a  union  has  no  tendency  to  aid  them  in 
such  competition.  Indeed,  the  object  of 
organizations  of  this  kind  is  not  to  make 
competition  of  employees  with  one  another 
more  easy  or  successful  It  is  rather,  by 
association,  to  prevent  such  competition,  to 
bring  all  to  equality  and  to  make  them  act 
together  in  a  common  interest.  Plainly, 
then,  interference  with  one  working  under 
a  contract,  with  a  view  to  compel  him  to 
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join  a  union,  cannot  be  justified  aa  a  part 
of  the  competition  of  workmen  with  one 
another. 

We  understand  that  the  attempted  justifi- 
cation rests  entirely  upon  another  kind  of 
so-called  competition,  namely,  competition 
between  employers  and  the  employed,  in  the 
attempt  of  each  class  to  obtain  as  large  a 
share  as  possible  of  the  income  from  their 
combined  efforts  in  the  industrial  field.  In 
a  strict  sense  this  is  hardly  competition. 
It  is  a  struggle  or  contention  of  interests  of 
different  kinds,  which  are  in  opposition,  so 
far  as  the  division  of  profits  is  concerned. 
In  a  broad  sense,  perhaps,  the  contending 
forces  may  be  called  competitors.  At  all 
events,  we  may  assume  that,  as  between 
themselves,  the  principle  which  warrants 
competition  permits  also  reasonable  efforts, 
of  a  proper  kind,  which  have  a  direct  tend- 
ency to  benefit  one  party  in  his  business  at 
the  expense  of  the  other.  It  is  no  legal  ob- 
jection to  action  whose  direct  effect  is  help- 
ful to  one  of  the  parties  in  the  struggle  that 
it  ia  also  directly  detrimental  to  the  other. 
But  when  action  is  directed  against  the 
other  primarily  for  the  purpose  of  doing  him 
harm,  and  thus  compelling  him  to  yield  to 
the  demand  of  the  actor,  and  this  action 
does  not  directly  affect  the  property,  or 
business,  or  status  of  the  actor,  the  ease  is 
different,  even  if  the  actor  expects  to  de- 
rive a  remote  or  indirect  benefit  from  the 
act.  The  gain  which  a  labor  union  may  ex- 
pect to  derive  from  inducing  others  to  join 
it  is  not  an  improvement  to  be  obtained 
directly  in  the  conditions  imder  which  the 
men  are  working,  but  only  added  strength 
for  such  contests  with  employers  as  may 
arise  in  the  future.  An  object  of  this  kind 
is  too  remote  to  be  considered  a  benefit  in 
business,  such  as  to  justify  the  infliction  of 
intentional  injury  upon  a  third  person  for 
the  purpose  of  obtaining  it.  If  such  an  ob- 
ject were  treated  as  legitimate,  and  allowed 
to  be  pursued  to  its  complete  accomplish- 
ment, every  employee  would  be  forced  into 
membership  in  a  union,  and  the  unions,  by 
a  combination  of  those  in  different  trades 
and  occupations,  would  have  complete  and 
absolute  control  of  all  the  industries  of  the 
country.  Employers  would  be  forced  to 
yield  to  all  their  demands  or  give  up  busi- 
ness. The  attainment  of  such  an  object  in 
the  struggle  with  employers  would  not  be 
eompetition,  but  monopoly.  A  monopoly, 
controlling  anything  which  the  world  must 
have  is  fatal  to  prosperity  and  progress.  In 
matters  of  this  kind  the  law  does  not  toler- 
ate monopolies.  The  attempt  to  force  all 
laborers  to  combine  in  unions  is  against  the 
policy  of  the  law  because  it  aims  at  monop- 
oly. It  therefore  does  not  justify  causing 
the  discharge,  by  his  employer,  of  an  indi- 
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vidua!  laborer  working  under  a  contract.  It 
is  easy  to  see  that  for  different  reasons  aa 
act  which  might  be  dmie  in  Intimate 
competition  by  one,  or  two,  or  three  persons, 
each  proceeding  independently,  might  take 
on  an  entirely  different  character,  both  in  its 
nature  and  its  purpose,  if  done  by  hundreds 
in  combination. 

We  have  no  desire  to  put  obstacles  in 
the  way  of  employees  who  are  seeking  by 
combination  to  obtain  better  conditions  for 
themselves  and  their  families.  We  have  no 
doubt  that  laboring  men  have  derived  and 
may  hereafter  derive  advantages  from 
organization.  We  only  say  that  under  cor- 
rect rules  of  law,  and  with  a  proper  regard 
for  the  rights  of  individuals,  labor  unions 
cannot  be  permitted  to  drive  men  out  of 
employment  because  they  choose  to  work  in- 
dependently. If  disagreements  between 
those  who  furnish  the  capital  and  those  who 
perform  the  labor  employed  in  industrial 
enterprises  are  to  be  settled  only  by  in- 
dustrial wars,  it  would  give  a  great  advan- 
tage to  oombinations  of  employees,  if  tbey 
could  be  permitted  by  force  to  obtain  a 
monopoly  of  the  labor  market.  But  we  are 
hopeful  that  this  kind  of  warfare  will  Be«n 
give  way  to  industrial  peaee,  and  that 
rational  methods  of  settling  such  contro- 
versies will  be  adopted  universally. 

The  fact  that  the  plaintiff's  contract  was 
terminable  at  will,  instead  of  ending  at  a 
stated  time,  does  not  affect  his  right  to  re- 
cover. It  only  affects  the  amount  that  he 
is  to  receive  as  damages.  Moran  v.  Dunphy, 
177  Mass.  486^87,  62  LJI.A.  115,  83  Am. 
St.  Rep.  280,  59  N.  E.  126;  Perkins  v. 
Pendleton,  00  Me.  166-176,  60  Am.  St.  Rep. 
262,  38  AtL  96;  Lucke  v.  Clothing  Cutters' 
&  T.  Assembly  No.  7507,  K.  of  L.  77  Md.  396, 
19  L.  R  A.  408,  39  Am.  St.  Rep.  421,  26  AtL 
506;  London  Guarantee  &  Acd.  Co.  v. 
Horn,  101  HI.  App.  356,  206  HI.  493,  99  Am. 
St.  Rep.  185,  60  N.  E.  526. 

The  conclusion  which  we  have  reached  is 
well  supported  by  authority.  The  principle 
invoked  is  precisely  the  same  aa  that  which 
lies  at  the  foundation  of  the  decision  in  Plant 
V.  Woods,  176  Mass.  402,  51  L.R.A.  839,  70 
Am.  St.  Rep.  330,  57  N.  E.  1011.  In  that 
case,  although  the  power  that  lies  in  combi- 
nation and  the  methods  often  adopted  by 
labor  unions  in  the  exercise  of  it  were  stated 
with  great  clearness  and  ability,  the  turn- 
ing point  of  the  decision  is  found  in  this 
statement  on  page  602,  176  Mass.,  page  344, 
51  LJI.A.,  page  340,  79  Am.  St.  Rep.,  and 
page  1015,  67  N.  E.:  "The  necessity  that 
the  plaintiffs  should  join  this  association  is 
not  so  great,  nor  is  its  relation  to  the  rights 
of  the  defendants,  as  compared  with  the 
right  of  the  plaintiffs  to  be  free  from  mo- 
lestation, such  aa  to  bring  the  acts  of  tb« 
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defendants  Tinder  the  sbelter  of  the  princi- 
ples of  trade  competition."  Carew  v. 
Rutherford,  106  Mass.  1,  8  Am.  Rep.  287, 
Wa.ker  v.  Cronin,  107  Mass.  555,  and  the 
other  cases  cited  in  Plant  ▼.  Woods,  ubi 
aupra,  as  well  as  the  later  case  of  Martell  v. 
White,  185  Mass.  255,  64  LJI.A.  260,  102  Am. 
St.  Rep.  341,  09  N.  E.  1085,  all  tend  to  sup- 
{K>rt  OS  in  our  decision. 

We  have  long  had  a  statute  forbidding 
the  coercion  or  compulsion  by  any  person  of 
any  other  "person  into  a  written  or  verbal 
agreement  not  to  join  or  become  a  member 
of  a  labor  organization  as  a  condition  of  his 
securing  employment  or  continuing  in  the 
employment  of  such  person."  Rev.  Laws, 
chap.  106,  §  12.  The  same  principle  would 
justify  a  prohibition  of  the  coercion  or 
compulsion  of  a  person  into  a  written  or 
verbal  agreement  to  join  such  an  organiza- 
tion as  a  condition  of  his  securing  employ- 
ment, or  continuing  in  the  employment  of 
another  person. 

The  latest  English  cases,  which  explain 
and  modify  Allen  v.  Flood  [1898]  A.  C.  1, 
seem  in  harmony  with  our  conclusion.  Gib- 
Ian  V.  National  Amalgamated  Labourers' 
Union  [1903]  2  K.  B.  600;  Quinn  v.  Leathern 
[1901]  A.  C.  495.  In  the  first  of  these  it  was 
held  that  a  labor  union  could  not  use  its 
power  to  deprive  'one  of  employment,  in 
order  to  compel  him  to  pay  a  debt  in  which 
the  union  was  interested.  The  case  of 
Curran  v.  Galen,  152  N.  Y.  33,  37  L.R.A. 
802,  57  Am.  St.  Rep.  496,  46  N.  E. 
207,  in  the  decision  of  which  the 
judges  of  the  court  of  appeals  were 
unanimous,  fully  covers  the  present  case. 
The  principle  involved  in  each  of  the  two 
cases  is  the  same,  and  the  language  of  the 
opinion  in  that  case,  in  its  application  to 
this,  is  decisive.  From  the  decision  of  Na- 
tional Protective  Asso.  v.  Gumming,  170  N. 
T.  315.  68  LJLA.  135,  88  Am.  St.  Rep.  648, 
63  N.  E.  369,  three  of  the  seven  judges  dis- 
sented, and  the  result  is  to  leave  the  law 
of  New  York  in  some  uncertainty.  The  ma- 
jority distinguished  that  case  from  Curran 
V.  Galen,  just  referred  to,  and  held  that  their 
decision  was  not  inconsistent  with  it.  They 
seem  to  have  treated  the  arrangement  to  ex- 
clude persons  not  belonging  to  the  union  as 
entered  into  for  legitimate  purposes,  having 
reference  to  actual  or  probable  conditions  in 
the  employment;  while  the  minority  treat- 
ed it  as  similar  to  the  arrangement  that  ap- 
pears in  Curran  v.  Galen.  See  also  Jacobs 
▼.  Cohen,  09  App.  Div.  481,  90  N.  Y.  Supp. 
864;  Mills  v.  United  States  Printing  Co.  09 
App.  Div.  605,  91  N.  Y.  Supp.  184. 

The  law  of  Illinois  is  in  accord  with  our 
conclusion.  In  London  Guarantee  &  Acci. 
Co.  V.  Horn,  101  HI.  App.  355,  206  111.  493, 
99  Am.  St.  Rep.  185,  69  N.  K  626,  it  was 
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held  that  a  refusal  of  a  workman  to  accede 
to  the  request  of  another  in  a  matter  af- 
fecting the  pecuniary  interest  of  the  other 
would  not  justify  the  procurement  of  his  dis- 
charge from  the  employment  in  which  he 
was  engaged  under  a  contract  terminable  at 
will.  See  also,  for  kindred  doctrines,  Dore- 
mus  V.  Henncssy,  176  111.  608,  43  L.R.A. 
797,  802,  68  Am.  St.  Rep.  203,  62  N.  E.  924, 
64  N.  R  624;  Christensen  v.  People,  114  111. 
App.  40;  Mathews  v.  People,  202  111.  389,  68 
L.R.A.  73,  95  Am.  St.  Rep.  241,  67  N.  E.  28; 
Erdman  v.  Mitchell,  207  Pa.  79,  63  L.R.A. 
634,  90  Am.  St.  Rep.  783,  86  Atl.  327; 
Perkins  v.  Pendleton,  90  Me.  166,  60  Am.  St. 
Rep.  252,  38  Atl.  96.  Other  cases  bearing 
more  or  less  directly  upon  the  general  sub- 
ject are  Lucke  v.  Clothing  Cutters'  &  T. 
Assembly  No.  7607,  K.  of  L.  77  Md.  396,  10 
L.R.A.  408,  39  Am.  St.  Rep.  421,  26  Atl.  605; 
Holder  v.  Cannon  Mfg.  Co.  135  N.  C.  392,  47 
S.  E.  481;  Chipley  v.  Atkinson,  23  Pla.  206, 
11  Am.  St.  Rep.  367,  1  So.  934;  Blumenthal 
V.  Shaw,  28  C  C.  A.  590,  89  U.  S.  App.  490, 
77  Fed.  964;  Barr  v.  Essex  Trades  Council, 
63  N.  J.  Eqi  161,  80  Atl.  881;  Jersey  City 
Printing  Co.  v.  Cassidy,  63  N.  J.  Eq.  769,  63 
Atl.  230;  Crump  v.  Com.  84  Va.  927,  10  Am. 
St.  Rep.  895,  6  8.  E.  620;  Old  Dominion  8. 
S.  Co.  V.  McKenna,  30  Fed.  48;  Brown  v. 
Jacobs'  Pharmacy  Co.  115  Ga.  429,  57  L.R.A. 
547,  90  Am.  St.  Rep.  128,  41  8.  E.  563; 
Bailey  v.  Master  Plumbers'  Asso.  103  Tenn. 
99,  46  LJLA.  661,  62  8.  W.  863;  Delz  v. 
Winfree,  80  Tex.  400,  26  Am.  St.  Rep.  755, 
16  S.  W.  111.  It  win  be  seen  that  in  the 
different  courts  there  is  considerable  variety 
and  some  conflict  of  opinion. 

We  hold  that  the  defendant  was  not  jus- 
tified by  the  contract  with  Goodrich  A,  Com- 
pany, or  by  his  relations  to  the  plaintiff,  in 
interfering  with  the  plaintiff's  employment 
under  his  contract.  How  far  the  principles 
which  we  adopt  would  apply,  under  different 
conceivable  forms  of  contract,  to  an  inter- 
ference with  a  workman  not  engaged,  but 
seeking  employment,  or  to  different  methods 
of  boycotting,  we  have  no  occasion  in  this 
case  to  decide. 

The  defendant  contends  that  the  judge  erred 
in  his  instruction  to  the  jury  in  response 
to  the  defendant's  special  request  at  the 
close  of  the  charge.  The  judge  said,  in  sub- 
stance, that,  if  the  defendant  caused  the 
firm  to  discharge  the  plaintiff  by  giving  the 
members  to  understand  that,  unless  they 
discharged  him,  they  "would  be  visited  with 
some  punishment,  under  the  contract  or 
otherwise,  then  that  interference  would  not 
be  justifiable."  This  instruction,  taken  liter- 
ally and  alone,  would  be  erroneous.  Some 
gronnds  of  interference  would  be  justifiable, 
while  others  would  not.  But  considering 
the    instruction    In    connection*  with    that 
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wbich  Immediately  preceded  it,  and  with 
other  parts  of  the  charge,  it  is  evident  that 
the  judge  was  directing  the  attention  of  the 
jury  to  what  would  constitute  an  interfer- 
ence, not  to  what  would  justify  an  inter- 
ference. He  had  just  told  them  that,  if  all 
the  defendant  did  was  to  call  the  attention 
of  the  firm  to  the  provision  of  the  contract, 
and  the  firm  then,  of  their  own  motion,  dis- 
charged the  plaintiff,  the  defendant  would 
not  be  liable.  He  then  pursued  the  subject 
with  some  elaboration,  and  ended  as  stated 
above.  Instead  of  saying,  "then  that  inter- 
ference would  not  be  justifiable,"  he  evident- 
ly meant  to  say,  "then  that  would  be  inter- 
ference which  would  create  a  liability,  un- 
less it  was  justifiable."  Taking  the  charge 
as  a  whole,  we  think  the  jury  were  not  mis- 
led by  the  inaccuracy  of  this  statement. 
Exceptions  overruled. 

Writ  of  error  dismissed  by  Supreme  Court 
of  United  SUtes  October  10,  1906. 


MISSOUKI  SUPREME  COURT. 
R.  E.  HOBBS,  Respt., 

V. 

ROBERT  BOATRIGHT  et  aL 

and 

BXCHANaE  BANK  et  al.,  Appti. 

(195  Mo.  693,  93  9.  W.  934.) 

Fraud — pari  delicto — ^recovery  of  lost  money. 

1.  Public   policy   requires   the   granting 

of  relief  to  one  defrauded  into  betting  on  a 

fictitious  race  by  a  gang  of  men  who  have 


made  a  practice  of  thus  defrauding  persons, 
although  plaintiff  has  been  led  into  the  trap 
by  promises  of  a  share  in  the  profits,  and 
has  intended,  in  the  particular  instance,  to 
assist  in  defrauding  some  other  person. 
Bank — ^aid — fraud — liability. 

2.  A  bank  and  its  officers  who,  knowing 
that  a  gang  of  men  are  engagea  in  fleecing 
persons  by  means  of  fictitious  races,  lend 
to  them  the  appearance  of  respectability  by 
the  backing  of  the  institution,  and  allow  the 
bank  to  be  used  to  effect  the  exchange  and 
transfer  of  money,  may  be  held  liable  for 
money  lost  through  such  aid. 

Evidence — other  transactions. 

3.  Evidence  of  prior  and  subsequent 
transactions  in  which  a  bank  has  aided  ; 
gang  of  men  in  fleecing  strangers  by  means 
of  a  flctitious  race,  through  its  aid  in  lend- 
ing respectability  to  the  transaction  and  in 
exchanging  and  transferring  money,  is  ad- 
missible in  an  action  to  recover  from  it 
money  loat  by  a  victim,  as  tending  to  show 
its  knowledge  of  the  methods  and  course  of 
conduct  of  the  gang,  and  also  to  show  the 
fraudulent  course  of  business  and  the  bank's 
motive. 

Gaming — recovery — fraud. 

4.  Fraud  or  unfairness  In  the  game  is 
not  essential  to  a  right  of  action  under  | 
8424,  Rev.  Stat.  1899,  permitting  recovery 
of  money  lost  in  gambling. 

Fictitious  race — recovery — form  of  action. 

5.  A  petition  to  recover  money  obtained 
through  the  maintenance  of  fictitious  races 
on  which  plaintiff  was  induced  to  bet,  and 
which  were  so  fixed  that  he  was  sure  to 
lose,  states  a  right  of  action  at  common  law 
for  money  obtained  through  fraud  and  de- 
ceit. 

Banks — wrongful  acts  of  cashier. 

6.  The  act  of  the  cashier  of  a  bank  in 


Case  Note.  —  Relief  to  party  defrauded  by 
fraudulent  scheme  although  he  went  into 
the  scheme  with  the  intention  of  defrauding 

others: The  question  passed  upon  in 

HoBBS  V.  BoATBiOHT  IS  oiie  which  is  likely  to 
lead  to  differences  of  opinion,  as  the  author- 
ities most  closely  allied  to  it  illustrate.  This 
annotation  will,  of  course,  be  limited  to 
cases  like  the  Hobbs  Cask,  where  fraud  was 
practised  by  both  parties  to  the  transaction. 

Another  case  growing  out  of  a  similar 
transaction  by  the  same  people  went  to 
the  circuit  court  of  appeals,  and  there  the 
same  ruling  was  made  as  in  the  Hobbs  Case 
(Stewart  v.  Wright,  147  Fed.  321),  but  not 
without  a  strong  dissenting  opinion  by 
Judge  Sanborn,  in  which  he  reviewed  at 
length  the  question  involved,  and  cited  a 
variety  of  authorities  to  the  proposition 
that  the  court,  will  not  distinguish  be- 
tween the  degrees  of  wrongdoing  on 
the  part  of  the  participants  in  an 
unlawful  transaction.  The  case  that 
most  nearly  approaches  the  facts  of  the 
Hobbs  Case  is  Abbe  v.  Marr,  14  Cal.  210; 
it  is  not  referred  to  in  the  opinion  of  that 
case.  This  was  a  ease  where  the  defendants, 
5L.R.A.(N.S.) 


after  having  beaten  the  plaintiffs  in  ahorse 
race  by  fraudulent  practices,  agreed  with 
them  that,  if  they  would  make  another 
wager  upon  another  race,  the  defendants 
would  fix  it  so  that  plaint^s  could  win  the 
race,  and  thereby  not  only  make  up  for 
their  losses  on  the  first  race,  but  acquire  a 
profit.  The  race  was  run  under  the  terms 
proposed,  and  the  plaintiffs  again  lost.  The 
court,  in  holding  against  the  plaintiffs,  said: 
"The  charge  against  one  of  the  defendanta 
[is]  of  prevailing  upon  the  plaintiff  to  enter 
into  a  conspiracy  to  cheat  the  other  defend- 
ants in  a  horse  race.  .  .  .  No  court  of  jus- 
tice can  listen  to  such  a  case.  When  the 
plaintiff  asserts  his  own  turpitude  in  this 
way,  he  sends  his  case  out  of  court.  If,  in 
attempting,  by  way  of  reprisal  or  otherwise, 
to  swindle  another,  he  becomes  the  victim 
of  his  own  arts,  it  may  become  a  question 
in  morals  or  in  honor  which  party  is  the 
more  culpable;  courts  of  law  entertain  no 
discussion  on  the  subject,  but  terminate  the 
controversy  by  shutting  their  doors  in  the 
face  of  the  intruder." 

Somewhat   similar   cases  are   those  aris- 
ing out  of  the  "Bohemian  oats  swindle."    In 
Diahized  bvL^OOQle 
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rendering  assistance  to  a  gang  of  m«n  who 
are  engaged  in  fleecing  the  public  by  means 
of  fictitious  races,  by  opening  accounts  with 
intended  vict=-ns,  cashing  and  forwarding 
checks  for  collection,  and  giving  the  scheme 
the  appearance  of  respectability,  will  bind 
the  bank,  since  it  is  banking  business, — at 
least  where  all  stockholders  in  the  bank 
are  cognizant  of  the  facts. 

(April  20,  1906.) 

APPEAL  by  defendant  bank  and  its  cash- 
ier from  a  judgment  of  the  CSircuit 
Court  for  Jasper  County  in  plaintiff's  favor 
in  an  action  brought  to  recover  money  al- 
leged to  have  been  obtained  from  plaintiff 
through  fraud  and  deceit.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  E.  Spencer  and  W.  B.  Robert- 
•on,  for  appellants: 

Before  t)>e  plaintiff  could  properly  re- 
cover for  fraud  and  deceit,  it  was  necessary 
for  him  to  allege  and  prove  that  the  rep- 
resentations he  charged  against  these  de- 
fendants were  false,  that  they  were  known 
to  be  false  when  made,  or  that  they  were 
made  of  the  defendants'  own  knowledge. 


Hamlin  v.  Abell,  120  Mo.  188,  25  S.  W. 
616;  Edwards  v.  Noel,  88  Mo.  App.  439; 
Paretti  v.  Rebenack,  81  Mo.  App.  498. 

Plaintiff  cannot  plead  one  cause  of  action, 
that  is,  for  money  lost  at  gaming,  and  re- 
cover on  another,  that  is,  for  fraud  and  de- 
ceit. 

Chitty  V.  St.  Louis,  I.  M.  ft  S.  R.  Co.  148 
Mo.  74,  49  S.  W.  868. 

To  hold  the  bank  liable  it  is  necessary 
that  plaintiff  should  have  been  deceived,  and 
that  he  relied  upon  the  representations. 

Priest  V.  White,  89  Mo.  616,  1  S.  W.  361; 
Dunn  V.  White,  63  Mo.  186;  Bartlett  t. 
Blaine,  83  III.  27,  25  Am.  Rep.  346. 

The  court  erred  in  admitting  the  testi- 
mony as  to  other  alleged  transactions. 

State  V.  Boatright,  182  Mo.  33,  81  S.  W. 
450. 

Plaintiff  in  making  out  his  case  shows 
that  he  was  in  pari  delicto;  hence  the 
nmxim  Potior  eat  conditio  poaaidentit  ap- 
plies. 

Williamson  v.  Baley,  78  Mo.  636;  Kitchen 
V.  Greenabaum,  61  Mo.  114;  Abbe  v.  Marr, 


Shirey  v.  Ulsh,  2  Ohio,  C.  C  401,  and  in 
Carter  v.  Lillie,  3  Ohio  O.  0.  364,  the  plain- 
tiffs attempted  to  recover  from  the  defend- 
ants the  amount  of  money  which  they  had 
been  defrauded  into  paying  for  Bohemian 
oats  under  an  agreement  whereby,  in  con- 
sideration of  the  plaintiffs'  purchasing  a 
specified  amount  of  Bohemian  oats  at  $10 
per  bushel,  the  defendants  agreed  to  sell, 
the  next  season,  a  larger  amount  of  oats 
for  the  plaiDtiffs  at  the  same  price;  the 
court  held  that,  although  the  plaintiffs  were 
defrauded  into  purchasing  the  oats,  they 
could  not  recover  what  they  had  paid,  for 
the  reason  that  they  were  equally  guilty 
in  that  portion  of  the  contract  which  re- 
quired the  defendants  to  sell  their  next  sea- 
son's crop  of  oats  at  the  same  price,  under 
which  provision  somebody  else  would  neces- 
sarily be  defrauded. 

The  Iowa  courts  took  a  similar  view  of 
the  Bohemian-oats  contrsMit  by  refusing  to 
require  the  defendants  to  cancel  a  note  given 
them  by  the  plaintiffs  for  such  oats,  al- 
though the  note  was  void.  Shipley  v.  Rea- 
•oner,  80  Iowa,  548,  45  N.  W.  1077. 

In  Loekman  v.  Cobb  (Ark.)  91  S.  W.  646, 
the  plaintiff  was  permitted  to  recover  back 
money  which  he  had  lost  on  a  fake  race. 
This  case  is  clearly  distinguishable  from  the 
HoBBS  Case.  While  the  plaintiff  was  in- 
duced to  bet  on  the  race  by  statements  that 
his  man  was  sure  to  win,  there  were  no  rep- 
resentations to  him  that  the  race  was  a 
false  one  and  that  the  result  was  to  be 
fixed  by  improper  means.  In  the  Hobbs 
Case  the  plaintiff  knew  that  the  race  was 
fraudulent,  and  supposed  that  he  was  en- 
tering into  a  conspiracy  to  swindle  others, 
whereas  the  conspiracy  was  to  beat  him.  In 
the  Loekman  Case  the  plaintiff  supposed 
that  the  race  was  straight,  and  his  wrong 
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was  in  betting  on  the  race.  The  court  based 
its  decision  upon  the  ground  that,  although 
the  plaintiff  attempted  to  bet  on  a  race,  the 
fake  race  did  not  constitute  a  race,  and  that 
"he  might  have  intended  to  wager  if  he 
had  the  opportunity;  but  intention  without 
any  act  to  carry  it  into  effect  does  not  con- 
stitute a  crime  or  a  wrong,  and  be  was  not 
t»  part  delicto  with  the  defendants."  This 
case  thus  leads  to  the  question  of  the  right 
of  one  to  recover  money  lost  at  gaming  by 
foul  play;  and  while  we  will  not  go  into 
that  question  at  this  time,  as  this  note  is 
limited  to  cases  where  both  parties  intended 
to  act  fraudulently,  the  following  cases  are 
cited  for  purpose  of  illustration: 

In  Webb  v.  Fulchire,  25  N.  a  (3  Ired.  L.) 
486,  40  Am.  Dec.  419,  the  plaintiff  had  been 
induced  by  the  defendant  to  bet  as  to  which 
of  three  cups  covered  a  certain  ball.  The 
plaintiff  lost  his  bet  by  some  fraud  or  trick 
practised  by  the  defendant,  and  he  was  al- 
lowed to  recover  the  amount  from  the  de- 
fendant. The  oourt  placed  its  decision  upon 
the  ground  that  the  transaction  did  not 
amount  to  a  wager;  it  was  only  a  pretended 
wager. 

In  Preston  v.  Hutchinson,  29  Vt.  144,  it 
was  held  that  one  losing  money  at  cards 
might  recover  from  the  winner  where  the 
game  had  been  played  under  an  agreement 
between  the  other  players  to  divide  among 
them  their  winnings  from  the  loser. 

But  in  Babcock  v.  Thompson,  3  Pick.  446, 
15  Am.  Dec.  236,  the  court  refused  to  permit 
the  plaintiff  to  recover  money  lost  in  gam- 
bling by  fraud,  and  the  court  there  said: 
"Here  is  a  case  of  gaming  accompanied  with 
cheating.  Clearly,  if  the  gaming  had  been 
fair,  the  law  would  ^ve  no  remedy.  The 
only  question,  then,  is  whether  the  fra\uk 
will  alter  the  case.    We  think  it  will  not.''TlC 
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14  Cal.  210;  Scott  t.  Brown,  67  L.  T.  N.  S. 
782;  22  Ohio  L.  J.  371;  Morrison  v.  Ben- 
nett, 20  Mont.  560,  40  L.RJV.  168,  52  Pac. 
553;  Haggerty  v.  St.  Louis  Ice  Mfg.  &  Stor- 
age Co.  143  Mo.  247,  40  LJt.A.  151,  66  Am. 
St.  Rep.  647,  44  S.  W.  J114;  Sprague  t. 
Rooney,  104  Mo.  358,  16  S.  W.  606;  Hatch 
▼.  Hanson,  46  Mo.  App.  330;  Knight  v.  Lin- 
zey,  80  Mich.  396,  8  L.RA.  476,  46  K.  W. 
337;  Shipley  v.  Reasoner,  80  Iowa,  548,  45 
N.  W.  1077;  2  Pom.  Eq.  Jur.  2d  ed.  §  942,  p. 
1356,  note  1;  State  ▼.  Crowley,  41  Wis.  271, 
22  Am.  Rep.  719;  Tyler  r.  lArimore,  19  Mo. 
App.  468;  Dent  v.  Ferguson,  1S2  U.  S.  66, 
33  L.  ed.  247,  10  Sup.  a.  Rep.  13;  McMul- 
len  V.  Hoffman,  174  U.  S.  669,  43  L.  ed.  1128, 
19  Sup.  Ct.  Rep.  839;  King  t.  Winants,  71 
N.  C.  472,  17  Am.  Rep.  11;  Cooley,  Torts, 
2d  ed.  p.  174. 

The  liability  of  the  banlc  does  not  attach 
when  it  may  have  profited  by  the  unauthor- 
ized fraud  of  its  officers,  unless  it  has  ac- 
cepted the  fruits  of  the  unlawful  transac- 
tion with  full  knowledge. 

Story,  Agency,  9th  ed.  §  115;  Taylor  v. 
Commercial  Banlc,  174  N.  Y.  181,  62  L.R.A. 
783,  95  Am.  St.  Rep.  664,  66  N.  E.  726; 
Hummel  t.  Bank  of  Monroe,  75  Iowa,  689, 
37  N.  W.  954;  First  Nat.  Bank  ▼.  Gifford, 
47  Iowa,  676;  New  York  ▼.  Tenth  Nat. 
Bank,  111  N.  Y.  446,  18  N.  E.  618;  United 
States  V.  City  Bank,  21  How.  360,  16  L.  ed. 
130;  Bank  of  United  States  v.  Dunn,  6  Pet. 
59,  8  L.  ed.  319. 

Messrs.  H.  W.  Cnrrey  and  HcSeynolds  & 
Hallibniton,  for  respondent: 

More  tlian  one  right  of  recovery  and  more 
than  one  ground  of  recovery  may  arise  out 
of  the  commission  of  a  single  tort.  And 
several  grounds  of  recovery  may  be  com- 
mingled in  one  count' in  the  petition. 

Davis  V.  Mills,  83  Fed.  982;  Craft  Refrig- 
erating Mach.  Co.  V.  Quinnipiac  Brewing  Co. 
63  Conn.  651,  25  LJI.A.  856,  29  Atl.  76; 
Sluder  v.  St.  Louis  Transit  Co.  189  Mo.  107, 
88  S.  W.  648;  Rapp  v.  St.  Lottis  Transit  Co. 
190  Mo.  144,  88  S.  W.  866. 

A  corporation  is  liable  for  conspiracy  to 
defraud. 

Alexander  y.  Relfe,  74  Mo.  617;  Zinc  Car- 
bonate Co.  ▼.  First  Nat.  Bank,  103  Wis. 
125,  74  Am.  St  Rep.  845,  79  N.  W.  229;  4 
Am.  &  Eng.  Enc.  Law,  p.  692,  f  0,  and 
note  4. 

And  the  plaintiff  may  recover  against 
one  or  all  of  the  defendants. 

4  Enc.  PL  &  Pr.  rp-  737-780. 

Where  there  is  a  conspiracy  and  confeder- 
ation to  commit  larceny,  one  in  the  confed- 
eration and  conspiracy,  but  not  actually 
present  at  the  taking,  is  guilty  of  larceny. 

Com.  y.  Hollister,  167  Pa.  13,  25  L.R.A. 
S49,  27  Atl.  386. 

When  two  or  niore  persons  enter  upon  an 
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unlawful  enterprise  with  a  common  purpose 
to  aid,  assist,  advise,  and  encourage  eaeh 
other  in  whatever  may  grow  out  of  the  en- 
terprise upon  which  they  enter,  each  is  re- 
sponsible, civilly  and  criminally,  for  every- 
thing  which  may  consequently  and  proxi- 
mately result  from  such  unlawful  purpose. 

Martin  v.  State,  89  Ala.  116,  18  Am.  St. 
Rep.  91,  8  So.  23;  1  Wharton,  Crim.  Law,  | 
220. 

The  obtaining  of  the  money  under  the  cir- 
cumstances  shown  by  the  evidence  was 
grand  larceny. 

Defrese  v.  State,  3  Heisk.  63,  S  Am.  Rep. 
1;  Miller  v.  Com.  78  Ky.  16,  39  Am.  Rep. 
194;  United  States  v.  Murphy,  Mac  Arth. 
&  M.  375,  48  Am.  Rep.  754;  People  v.  Show, 
67  Mich.  403,  58  Am.  Rep.  372;  Doss  y. 
People,  168  HI.  660,  49  Am.  St.  Rep.  180,  41 
N.  E.  1003;  Stete  v.  Skilbrick,- 26  WasK 
556,  87  Am.  St.  Rep.  784,  66  Pac  63;  Peo- 
ple y.  Miller,  169  N.  Y.  339,  88  Am.  St.  Rep. 
569,  note  2,  62  N.E.  418;  State  y.  Murphy, 
90  Mo.  App.  548;  State  v.  Hall,  86  Mo.  669; 
State  y.  Zumbunson,  86  Mo.  Ill;  Crum  y. 
State,  148  Ind.  401,  47  N.  E.  833;  Huber  y. 
State,  67  Ind.  341,  26  Am.  Rep.  57;  Fleming 
V.  State,  136  Ind.  149,  36  N.  E.  164;  Gnm- 
son  V.  SUte,  89  Ind.  633,  46  Am.  Rep.  178; 
Hecox  V.  SUte,  105  Qa.  626,  31  &  E.  692; 
People  V.  Rae,  66  Cal.  ^3,  66  Am.  Rep.  102. 
6  Pac  1;  People  v.  Montana],  120  Cal.  601. 
53  Pac.  355;  People  v.  Tomlinson,  102  OaL 
19,  36  Pac.  506;  People  v.  DeGraaff,  127 
Cal.  676,  60  Pac  429;  People  v.  CunpbeD, 
127  Cal.  278,  69  Pac  693;  Loomis  v.  Peo- 
ple, 67  N.  Y.  322,  23  Am.  Rep.  123;  SolUa 
V.  Gerdau,  119  N.  Y.  380,  16  Am.  St.  Rep. 
843,  23  N.  E.  864;  People  v.  Sumner,  33  App^ 
Div.  338,  63  N.  Y.  Snpp.  817,  AfSrmed  in  181 
N.  Y.  652,  67  N.  E.  1120;  Com.  v.  Eichel- 
berger,  119  Pa.  264,  4  Am.  St.  Rep.  642,  IS 
Atl.  422;  Mitchell  v.  State,  92  Tenn.  668,  23 
S.  W.  68;  People  v.  Camp,  66  Mich.  548,  23 
N.  W.  216;  Frazier  v.  State,  85  Ala.  17,  7 
Am.  St.  Rep.  21,  4  So.  691;  Com.  v.  LaB- 
nan,  163  Mass.  287,  11  L.R.A.  460,  26  Am.  St. 
Rep.  629, 26  N.  E.  868 ;  Devore  v.  Territory,  S 
Okla.  562,  37  Pac  1092;  State  v.  Coomb*. 
55  Me.  477,  92  Am.  Dec  610. 

There  was  not  a  common  motive  and  de- 
sign between  plaintiff  and  defendants:  he 
was  their  tool  or  agent,  and  under  their 
control. 

Speiden  v.  State,  3  Tex.  App.  166,  30  Am. 
Rep.  126;  State  v.  Jansen,  22  Kan.  498; 
Saunders  v.  People,  38  Mich.  218;  People  y. 
McCord,  76  Mich.  200,  42  N.  W.  1106;  St»t« 
V.  Adams,  115  N.  C.  775,  20  S.  E.  722;  Loy» 
V.  People,  160  III.  601,  32  L.R.A.  139,  43  N. 
E.  710;  People  v.  Collins,  53  CaL  185;  1 
Bishop,  Crim.  Law,  §§  262,  263;  2  Wharton, 
Crim.  Law,  §  1640;  Roacoe,  Orim.  Er.  J45. 

Those  who  commit  torts,  or  assist  and  «»- 
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courage  others  in  so  doing,  are  bound  >n 
'•olwio  for  the  damages  occasioned  by  the 
trespass. 

Wallace  v.  Miller,  16  La.  Ann.  449;  Irwin 
T.  Scribner,  16  La.  Ann.  583;  Shearm.  & 
Redf.  Neg.  6tli  ed.  §§  122,  123;  DeDonato  t. 
Morrison,  160  Mo.  691,  61  S.  W.  641;  1 
Waterman,  Trespass,  §  23;  State  t.  Hil- 
dreth,  31  N.  C  (9  Ired.  L.)  440,  61  Am.  Dec 
373;  Canifax  v.  Chapman,  7  Mo.  175;  Allred 
T.  Bray,  41  Mo.  484,  97  Am.  Dec  283;  Mc- 
Mannus  v.  Lee,  43  Mo.  206,  97  Am.  Dec  386; 
Gray  y.  McDonald,  28  Mo.  App.  477. 

The  admission  of  evidence  showing  trans- 
actions with  other  persons  similar  to  the 
one  with  plaintiff,  in  which  such  other  per- 
sons lost  their  money,  is  legitimate  and 
proper. 

Billings  T.  State,  62  Ark.  309,  12  S.  W. 
674;  Howard  ▼.  SUte,  72  Ark.  686,  82  S.  W. 
201;  Johnson  t.  State,  76  Ark.  427,  88  S. 
W.  905;  State  y.  Adams,  20  Kan.  318; 
Greenl.  Er.  16th  ed.  §  142,  pp.  70-73;  1 
Wigmore,  Ev.  §g  316-346;  Wharton,  Crlm. 
Et.  §  36;  Wright  v.  Stewart,  130  Fed.  905; 
Oudin  y.  Grossman,  IS  Wash.  619,  46  Pac 
1047;  Yakima  Valley  Bank  v.  McAllister,  37 
Wash.  566,  1  LJUA.(N.S.)  1076,  79  Pac. 
1119;  Davis  y.  Vories,  141  Mo.  241,  42  S.  W. 
707;  State  v.  Goetz,  34  Mo.  86;  People  v. 
Molineux,  168  N.  Y.  264,  62  L.RA..  193,  61 
N.  E.  286;  SUte  v.  Myers,  82  Mo.  658,  62 
Am.  Rep.  389;  SUte  v.  Wilson,  143  Mo.  334, 
44  S.  W.  722;  Wood  v.  United  States,  16 
Pet.  342, 10  L.  ed.  987;  SUte  y.  Hodges,  144 
Mo.  60,  46  S.  W.  1003;  Gardner  v.  Preston, 
2  Day,  206,  2  Am.  Dec  91;  Luckey  y.  Rob- 
erta, 25  Conn.  486;  Card  v.  SUte,  100  Ind. 
416,  9  N.  B.  691;  State  v.  Soper,  118  Iowa, 
1,  91  N.  W.  774;  SUte  y.  Molntosh,  109 
Iowa,  209,  80  N.  W.  340;  People  y.  Peckens, 
163  N.  Y.  676,  47  N.  E.  883;  Com.  y.  Spen- 
cer, 6  Pa.  Super.  Ct.  266;  SUte  y.  Glidden, 
66  Conn.  46,  3  Am.  St.  Rep.  23,  8  AtL  890; 
SUte  v.  Lewis,  9«  Iowa,  286,  66  N.  W.  296; 
Beal  y.  Thatcher,  3  Esp.  N.  P.  194;  Thomp- 
son y.  Rose,  16  Conn.  71,  41  Am.  Dec  121; 
People  v.  Mather,  4  Wend.  229,  21  Am.  Dec 
122;  United  States  v.  Wilson,  60  Fed.  890; 
Archer  v.  State,  106  Ind.  426,  7  N.  E.  225; 
People  y.  Bentley,  76  Cal.  407,  17  Pac  436; 
Ochs  y.  People,  124  HI.  390,  16  N.  E.  662; 
MuBser  v.  SUte,  167  Ind.  423,  61  N.  E.  1; 
Smith  y.  SUte,  21  Tex.  App.  107,  17  8.  W. 
662;  Reilley  y.  United  States,  46  C.  C.  A. 
26,  106  Fed.  806;  Patten  y.  Gumey,  17  Mass. 
182,  9  Am.  Dec  141;  Percival  y.  Harres,  142 
Pa.  369,  21  Atl.  876;  Work  Bros.  y.  McCoy, 
87  Iowa,  217,  64  N.  W.  140;  United  SUtes 
y.  Lancaster,  10  L.R.A.  333,  44  Fed.  896; 
KeUey  y.  People,  66  N.  Y.  666,  14  Am.  Rep. 
S60;  Wells  y.  Adams,  88  Mo.  App.  227; 
Schubert  y.  J.  R.  Clark  Co.  49  Minn.  331, 
16  L.R.A.  818,  82  Am.  St  Rep.  669,  51  N.  W. 
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1103;  Felsenthal  v.  Thieben,  23  HI.  App. 
569;  Breedlove  v.  Bundy,  96  Ind.  319;  Jerni- 
gan  y.  Wainer,  12  Tex.  189;  People  v.  Dan- 
iels, 105  CaL  262,  38  Pac  720;  Mai-tin  v. 
Leslie,  93  111.  App.  44;  Barbour  v.  McEee, 
7  Mo.  App.  687;  Padley  v.  Catterlin,  64  Mo. 
App.  629;  Anderson  y.  McPike,  41  Mo.  App. 
328;  Garesche  v.  St.  Vincent's  College,  76 
Mo.  332;  E.  O.  Stanard  MilL  Co.  v.  White 
Line  Central  Transit  Co.  122  Mo.  258,  26  S. 
W.  704. 

The  rule  of  par  delictum  is  not  of  uni- 
versal application;  there  are  exceptions  to 
the  rule;  and  plaintiff's  case  lies  exactly 
within  the  exception. 

1  Story,  Eq.  §  303;  2  Pom.  Eq.  Jur.  { 
938;  Sullivan  y.  Horgan,  17  R.  L  109,  9 
LJI.A.  110,  20  AtL  232;  Green  v.  Corrigan, 
87  Mo.  373;  Bernard  y.  Taylor,  23  Or.  416, 
18  L.RJL.  862,  37  Am.  St.  Rep.  693,  31  Pac. 
968;  1  Pom.  Eq.  Jur.  2d  ed.  §§  402,  403; 
McAllister  v.  Hoffman,  16  Serg.  &  R.  147,  16 
Am.  Dec.  556;  Woolfolk  v.  Duncan,  80  Mo. 
App.  421;  Buckingham  v.  Fitch,  18  Mo. 
App.  99;  Roselle  v.  Farmer's  Bank,  141  Mo. 
44,  64  Am.  St.  Rep.  601,  39  S.  W.  274;  Hag- 
gerty  v.  St.  Louis  Ice  Mfg.  &  Storage  Co. 
143  Mo.  247,  40  L.RA.  151,  65  Am.  St.  Rep. 
647,  44  S.  W.  1114;  Johnson  v.  Cooper,  2 
Yerg.  623,  24  Am.  Dec  602;  Rucker  v. 
Wynne,  2  Head,  617;  Harrington  v.  Grant, 
64  Vt.  236;  Hinsdill  v.  White,  34  Vt.  558; 
Bell  y.  Campbell,  123  Mo.  1,  45  Am.  St.  Rep. 
505,  25  S.  W.  369;  Poston  v.  Balch,  69  Mo. 
115. 

Hobbs  was  in  delieUtm,  but  not  mi  de- 
lictum with  the  defendants. 

Quinlan  v.  Pew,  6  C.  C.  A.  438,  6  U.  S. 
App.  382,  66  Fed.  117;  Ford  v.  Ford,  143 
Mass.  678,  10  N.  E.  474;  HinsdiU  v.  White, 
supra;  Sutton  v.  Wauwatosa,  29  Wis.  21. 
9  Am.  Rep.  634;  Welch  v.  Wesson,  6  Gray, 
505;  Spofford  v.  Harlow,  3  Allen,  176;  An- 
derson V.  Merideth,  82  Ky.  564;  Harper  v. 
Harper,  85  Ky.  160,  7  Am.  St.  Rep.  683,  3  S. 
W.  6;  Pinckston  y.  Brown,  66  N.  C  (3 
Jones,  Eq.)  494;  Barnes  v.  Brown,  32  Mich. 
146;  Johnson  v.  Cooper;  Rucker  v.  Wynne; 
and  Harrington  v.  Grant, — supra;  Gorringe 
y.  Reed,  23  Utah,  120,  90  Am.  St.  Rep.  692, 
63  Pac.  902;  Steele  v.  Burkhardt,  104  Mase. 
59,  6  Am.  Rep.  191;  Baker  y.  Portland,  58 
Me.  199,  4  Am.  Rep.  274;  Keams  v.  Sow- 
den,  104  Mass.  63,  note;  Norris  y.  Litchfield, 
35  N.  H.  271,  69  Am.  Dec  646;  Damon  v. 
Scituate,  110  Mass.  66,  20  Am.  Rep.  316; 
O'Oonner  y.  Ward,  60  Miss.  1026;  Woolf  v. 
Bemero,  14  Mo.  App.  518;  Frost  v.  Plumb, 
40  Conn.  HI,  16  Am.  Rep.  18;  Stewart  v. 
Davis,  31  Ark.  618;  Charles  v.  McCune,  67 
Mo.  166;  Wells  v.  McGeoch,  71  Wis.  196,  36 
N.  W.  769;  Mallett  v.  Butcher,  41  lU.  382; 
Phalen  v.  Oark,  10  Conn.  421,  50  Am.  Dec. 
263}  Waaserman  y.  Sioss,  117  OaL  426.  38 
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L.R.A.  170,  69  Am.  St.  Rep.  209,  49  Pac  566; 
Wright  V.  Stewart,  130  Fed.  905. 

Where  one  person  delivers  property  (or 
money)  to  another  for  a  certain  purpose 
which  is  unlawful,  the  former  does  not 
thereby  authorize  him  to  convert  the  prop- 
erty to  his  own  use,  but  trover  will  lie  for  it, 
although  the  contract  under  which  it  is  de- 
livered is  illegal. 

Wright  v.  Stewart,  supra;  Hall  v.  Cor- 
coran, 107  Mass.  256,  9  Am.  Rep.  30;  Ports- 
mouth Brewing  Co.  v.  Mudge,  68  N.  H.  462, 
44  Atl.  600;  Bernard  v.  Taylor,  supra; 
Loomis  V.  People,  67  N.  Y.  322,  23  Am.  Rep. 
123;  Catts  v.  Phalen,  2  How.  376,  11  L.  ed. 
300;  Phalen  v.  Clark,  supra;  Timmerman 
V.  Bidwell,  62  Mich.  205,  28  N.  W.  866;  Jones 
V.  Inneas,  32  Kan.  177,  4  Pac.  95;  Frost  v. 
Plumb,  40  Conn.  114,  16  Am.  Rep.  18;  Will- 
son  V.  Owen,  30  Mich.  474;  Richardson  v. 
Welch,  47  Mich.  309,  11  N.  W.  172;  Pull- 
man's Palace  Car  Co.  v.  Central  Transp.  Co. 
171  U.  S.  161,  43  L.  ed.  114, 18  Sup.  a.  Rep. 
808. 

Hon*y  won  by  cheating  at  any  kind  of 
a  game,  whether  allowed  or  forbidden,  or 
money  obtained  by  means  of  jugglery,  trick 
device,  scheme,  or  fraud,  and  paid  by  the 
loser,  may  be  recovered  back  in  a  suit  by 
such  loser. 

Wright  T.  Stewart  and  Loomis  ▼.  Peo- 
ple, supra;  Webb  v.  Fulchire,  26  N.  C.  (3 
Ired.  L.)  485,  40  Am.  Dec.  419;  Criswell  v. 
Caster,  5  Mart.  N.  S.  130;  Warden  v.  Plum- 
mer,  40  N.  C.  (4  Jones,  L.)  524;  Hodge  t. 
Sexton,  1  Hun,  676;  Re  Arnold,  133  Fed.  789; 
Smith  v.  Blachley,  188  Pa.  550,  68  Am.  St. 
Rep.  887,  41  Atl.  019;  Haynes  v.  Rudd,  30 
ITun,  237. 

Valliant,  J.,  delivered  the  opinion  of  the 
court; 

This  is  a  suit  to  recover  the  sum  of  $6,000, 
which  the  plaintiff  avers  was  obtained  from 
him  by  defendants  Boatright  and  others  by 
means  of  a  fraudulent  scheme  in  which  they 
were  aided  and  abetted  by  the  defendants 
the  Exchange  Bank  and  Stewart,  its  cash- 
ier. The  evidence  shows  that  the  plaintiff 
was  enticed  from  his  home  in  Oklahoma  by 
the  allurement  of  a  scheme  in  which  he  was 
made  to  believe  he  would  assist  his  tempters 
in  obtaining  money  from  other  persons  by 
means  of  inducing  them  to  bet  on  a  foot 
race  to  come  off  at  Webb  City,  which  race 
was  to  be  so  fraudulently  conducted  as  to 
make  it  sure  the  other  persons  would  lose. 
Plaintiff  yielded  to  the  temptation,  went  to 
Webb  City,  put  up  his  money  and  lost,  and 
then  and  there  discovered  that  the  supposed 
victims,  in  the  defrauding  of  whom  h«  was 
going  to  assist,  were  partners  with  his 
tempters  in  an  organized  gang  of  cheating 
gamesters;  that  this  gang  had  been  oper- 
6L.R.A.(N.S.) 


ating  in  this  manner  at  Webb  City  for  • 
considerable  time,  had  victimized  others  in 
the  same  way;  and  that  the  bank  and  its 
officials  had  knowledge  of  the  conduct  of 
these  men,  connived  at  their  nefarious 
schemes  and  assisted  them  in  it,  to  the  ex- 
tent, at  least,  of  allowing  the  bank  to  be 
used  to  give  the  appearance  of  respectability 
and  responsibility  to  Boatright  and  the 
other  members  of  the  gang.  The  trial  re- 
sulted in  a  judgment  against  Boatright  and 
his  associates,  and  also  against  the  bank 
and  its  cashier,  Stewart,  who  alone  have 
appealed,  and  who  are  presumably  the  only 
ones  out  of  whom  the  amount  of  the  judg- 
ment could  be  realized. 

1.  The  difficult  question  in  the  case  is, 
Upon  which  side  of  this  controversy  should 
the  law  of  public  policy  be  applied?  Plain- 
tiff schemed  with  men,  as  he  supposed,  to 
defraud  others;  his  only  disappointment 
was  that  the  men  with  whom  he  thought  he 
was  scheming  had  really  schemed  to  de- 
fraud him,  and  they  did  fleece  him  to  the 
sum  of  $6,000.  If  we  should  now  say  to 
the  plaintiff,  "You  cannot  recover  because, 
although  you  did  not  accomplish  what  yoa 
intended,  yet  your  purpose  was  to  assist  those 
men  to  defraud  others,  and,  therefore,  yon 
are  as  guilty  as  any  of  them,"  we  would,  by 
so  saying,  allow  the  gang  and  their  aiders 
and  abetters  to  go  free,  retain  the  booty, 
and  set  their  traps  again.  The  doctrine 
that  courts  will  not  aid  a  plaintiff  who  is 
in  part  delicto  with  the  defendant  is  not  k 
rule  of  universal  application  it  is  based  on 
the  principle  that  to  give  the  plaintiff  re- 
lief in  such  case  would  contravene  pnblie 
morals  and  impair  the  good  of  society; 
therefore  the  rule  should  not  be  applied  in 
a  case  in  which  to  withhold  the  relief  would, 
to  a  greater  extent,  offend  publio  morals. 
To  promote  the  good  of  the  public  is  the 
highest  aim  of  the  courts  in  the  application 
of  this  doctrine.  Under  the  head  of  excep- 
tions to  the  rule  in  0  Cyc  Law  &  Proc  p. 
650,  it  is  said:  "Although  the  parties  are 
in  pari  delicto,  yet  the  court  may  interfere 
and  grant  relief  at  the  suit  of  one  of  them 
where  public  policy  requires  its  interven- 
tion, even  though  the  result  may  be  that  a 
benefit  will  be  derived  by  a  plaintiff  who 
is  in  equal  guilt  with  the  defendant.  But 
here  the  guilt  of  the  parties  is  not  consid- 
ered as  equal  to  the  higher  right  of  the 
public;  and  the  guilty  party  to  whom  the 
relief  is  granted  is  simply  the  instrument 
by  which  the  public  is  served."  A  question 
of  what  is  public  policy  in  a  given  case  is 
as  broad  as  a  question  of  what  is  fraud  in 
a  given  case,  and  is  addressed  to  the  good 
common  sense  of  the  oonrt.  In  that  view 
of  the  question  it  becomes  proper  for  us  to 
state  a  little  more  folly  than  we  have  ab<TV« 
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•tated  the  facta  vhich  the  evidence  in  this 
case  discloses. 

For  several  years  prior  to  the  date  of  the 
plaintiff's  troubles  there  existed  an  organ- 
ization in  Webb  City  calling  itself  the  Webb 
City  Athletic  Club,  and  professing  to  be 
composed  of  wealthy  miners  and  other  re- 
sponsible business  men  in  that  vicinity  who 
were  fond  of  athletic  sports  and  desired  to 
give  encouragement  to  such  in  a  high- 
minded  way.  That  is  what  they  said  of 
themselves;  in  the  community,  however, 
they  were  generally  called  the  "Buckfoot 
gang,"  and  were  understood  as  being  en- 
gaged in  promoting  foot  races,  in  which  they 
arranged  with  the  racers  in  advance  of  the 
race  which  one  was  to  win.  The  reputation 
of  the  gang  was  such  that  betters  on  the 
races  could  be  obtained  only  from  outside 
of  that  community,  and  in  oruer  to  allure 
victims  into  their  net  emissaries  were  sent 
out  who  told  seductive  stories  that  appealed 
strongly  to  men  to  whom  the  hope  of  ob- 
taining a  dishonest  gain  with  seeming  im- 
munity from  punishment  was  a  temptation. 
Two  of  these  emissaries,  Wasser  and  Fisher, 
found  the  plaintiff  in  his  home  in  Oklahoma 
and  told  him  their  story,  which  in  effect  was 
that  Wasser  had  been  running  races  for  this 
athletic  club,  had  won  many  races  and  much 
money  for  the  club,  but  had  not  been 
treated  fairly  by  them, — had  not  been  given 
his  fair  proportion  of  the  money  won ;  that 
it  was  arranged  between  him  and  Fisher 
that  they  would  be  the  competing  champions 
in  a  race  to  be  run;  the  clubmen  would, 
as  usual,  bet  on  Wasser,  their  favorite,  and 
he  would  allow  Fisher  to  beat  him,  and  thus 
Wasser,  who  was  a  poor  boy  and  had  a 
father  to  take  care  of,  would  be  enabled  to 
get  back  from  the  unjust  members  of  the 
club  money  that  he  had  really  esjmed,  but 
which  had  been  so  unjustly  withheld  from 
him ;  that  Mr.  Boatright,  who  was  the  pres- 
ident of  the  club,  knew  of  the  scheme  and 
would  secretly  aid  them  in  accomplishing 
its  purpose,  but  that  he  would  have  to  act 
secretly,  lest  the  members  of  the  club  and 
the  betting  public  would  suspect  something; 
therefore  it  was  necessary  to  have  an  en- 
tire stranger  who  would  be  the  ostensible 
better  on  Fisher.  In  the  beginning  the  prop- 
osition contained  no  suggestion  that  "^  the 
plaintiff  would  put  up  any  money  of  his 
own  on  the  race,  but  he  was  asked  to  bet 
only  the  money  that  would  be  given  him  by 
Boatright  after  he  got  to  Webb  City.  Nev- 
ertheless, it  was  adroitly  suggested  that  it 
would  give  a  much  better  air  to  the  whole 
project  if  the  plaintiff  could  carry  with  him 
•  letter  of  credit  from  the  bank  in  his  home 
town  to  exhibit  to  a  bank  in  Webb  City, 
and  thus  show  that  he  was  a  man  of  sub- 
stance at  home.  According  to  the  testimony 
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given  by  the  plaintiff  himself,  he  was  not 
promised  any  share  of  the  money  to  be  won, 
but  went  into  the  scheme  for  pure  benevo- 
lence for  poor  Wasser,  whom,  however,  he 
had  never  seen  before.  Plaintiff's  testimony 
would  have  been  mor|  candid  if  he  had 
owned  up  to  an  agreement  to  share  in  the 
gains  with  Wasser,  or  had  given  a  more 
plausible  reason  for  taking  the  letter  of 
credit  with  him.  But  the  jury  were  doubt- 
less right  in  giving  credence  to  his  story 
on  the  whole,  making  allowance  for  the 
natural  reluctance  of  confessing  one's  own 
guilty  motive. 

The  tempter  came  to  the  plaintiff  on  Fri- 
day, and  found  him  at  first  reluctant  to 
take  part  in  the  fraudulent  scheme;  but 
the  plaintiff,  after  holding  the  proposal  in 
the  balances,  between  an  inclination  to  do 
right  and  a  temptation  to  do  wrong,  until 
the  following  Monday  morning,  yielded  and 
went  to  Webb  City,  armed  with  his  letter 
of  credit.  They  arrived  in  Joplin  early  in 
the '  morning,  and  after  breakfast  at  the 
hotel  Fisher  went  with  plaintiff  to  the  park 
lying  between  Joplin  and  Webb  City,  where 
Wasser,  with  Boatright,  met  them.  Boat- 
right  told  the  plaintiff  the  same  story  that 
Wasser  had  told  him.  Boatright  gave  plain- 
tiff $2,650,  and  instructed  him  to  go  to  the 
Exchange  Bank  and  deposit  it,  and  show  his 
letter  of  credit  to  the  bank  cashier,  and  then 
to  go  over  to  a  barroom  just  across  the 
street.  Fisher  went  with  plaintiff  to  point 
out  to  him  the  bank;  plaintiff  deposited 
the  money  Boatright  had  given  him,  showed 
his  letter  of  credit,  and  told  the  cashier  he 
was  having  a  little  deal  with  the  Athletic 
Club  and  Mr.  Boatright;  the  cashier  told 
him  if  he  wanted  any  money  on  his  letter 
of  credit  he  could  get  it.  He  asked  the  cash- 
ier if  Mr.  Boatright  was  a  reliable  man,  and 
the  cashier  answered  that  he  was.  Then, 
according  to  the  program  Boatright  had 
given  him,  he  and  Fisher  went  across  the 
street  to  the  barroom,  and,  as  instructed  by 
Boatright,  plaintiff  asked  the  barkeeper, 
"Have  you  a  sprint  in  townt"  whereupon 
the  barkeeper  answered,  "Yes,"  and  called 
up  Boatright  and  others  and  introduced 
them  to  the  plaintiff,  plaintiff  and  Boat- 
right  both  acting  as  if  they  had  not  met 
before.  The  conversation  then  turned  on 
the  foot  race,  and  many  men  seemed  anx- 
ious to  bet  on  Wasser.  They  all  went  up- 
stairs to  what  they  called  the  clubroom,  and 
then  and  there  was  some  fine  acting,  mani- 
festing enthusiasm  to  bet,  which  enthusi- 
asm was  increased  with  some  apparent  in- 
toxication. Plaintiff  crossed  over  to  the 
bank,  drew  money,  returned,  and  put  it  up 
in  Boatright's  hands  as  stakeholder.  The 
money  so  put  up  was  quickly  covered  in 
sums  of  $500  or  more  by  the  apparently 


,914 


MISSOURI  SUFR£M£  OOUIiT. 


Atb. 


ttiUitioBS  of  each,  if  considered  by  themselrea 
'alone,  vould  show  the  parties  equally  in 
fault,  but  there  are  collateral  and  incidental 
circumstances  attending  the  transaction, 
and  affecting  the  relations  of  the  two  par- 
ties, which  render  one  of  them  compara- 
tively free  from  fault." 

If  the  case  at  bar  disclosed  but  one  trans- 
action, if  we  should  shut  our  eyes  to  the 
other  transactions  of  like  character  that 
distinguished  the  history  of  this  Buekfoot 
gang,  if  our  whole  attention  was  confined 
to  the  scheme  entered  into  by  the  plaintiff 
with  Wasser  and  Fisher  in  Oklahoma  and 
the  denouement  at  Webb  City,  we  could  not 
say  that  one  was  less  guilty  than  the  other; 
it  was  a  scheme  of  dishonest  purpose,  and 
there  is  no  justification  or  palliation  of  it; 
and  if  there  was  nothing  else  in  the  case  to 
make  the  offense  of  one  more  enormous 
than  the  other  we  would  not  listen  for  a 
moment  to  the  plaintiff's  prayer  for  relief; 
and,  if  we  do  listen  to  him  and  grant  him 
what  he  asks,  it  is  not  through  any  consid- 
eration of  wrongs  suffered  by  him,  but  in 
tender  consideration  for  the  welfare  of  that 
community  whose  laws  have  been  defined, 
and  whose  public  morals  have  been  shocked, 
by  this  gang  of  bad  men,  and  to  bring  them 
to  the  bar  of  justice.  The  learned  law 
writer  whose  text  we  have  last  aboiv* 
quoted,  in  §  941  says:  "To  the  foregoing 
rules  there  is  an  important  limitation.  Even 
where  the  contracting  parties  are  in  pari 
delicto,  the  courts  may  interfere  from  mo- 
tives of  public  policy.  Whenever  public 
policy  is  considered  as  advanced  by  allow- 
ing either  party  to  sue  for  relief  against 
the  transaction,  then  relief  is  given  to  him." 
In  the  case  before  us  we  hold  that  public 
policy  is  advanced  by  allowing  the  plaintiff 
to  recover  the  money  of  whidi  he  was  de- 
frauded. 

.8.  There  is  no  evidence  that  Boatright  or 
any  of  his  gang  divided  the  money  obtained 
from  the  plaintiff  with  the  bank  Or  its  of- 
ficers. If  such  was  the  fact  it  would  in  the 
very  nature  of  the  case  be  out  of  the  power 
of  the  plaintiff  to  prove  it.  But  the  evi- 
dence tends  to  show  that  the  officers  of  the 
bank  knew  the  business  'these  men  were  en- 
gaged in,  knew  their  methods  of  enticing 
strangers  into  their  net  and  fleecing  them, 
yet,  knowing  all  this,  lent  to  the  gang  the 
appearance  of  respectability  that  the  back- 
ing of  a  banking  institution  afforded.  With 
this  knowledge  they  allowed  their  bank  to 
be  used  to  effect  the  exchange  and  trans- 
ference of  money.  If  they  got  nothing  more 
<)ut  of  it  than  the  exchange  and  the  inci- 
dental bank  use  of  the  deposits,  they  as- 
sisted bad  men  to  do  a  bad  deed  for  a  small 
consideration.  We  attach  no  importance  to 
the  fact  that  the  cashier  assured  the  plain- 
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tiff  thai  Boatright  and  Us  associates  were 
honorable  men;  because,  before  the  plaintiff' 
went  to  the  bank,  he  knew  from  the  trans- 
action he  himself  had  had  with  these  men 
and  the  scheme  they  had  entered  into  with 
him  that  they  were  dishonest  men,  and 
therefore  the  banker  could  only  enlighten 
him  as  to  their  financial  ability,  unless  per- 
chance his  inquiry  was  to  learn  if  they  pos- 
sessed that  quality  which  the  learned  coun- 
sel for  appellant  in  their  brief  designates 
as  "honor  among  thieves,"  a  quality  which 
the  law  does  not  recognize.  It  is  not,  there- 
fore, on  the  theory  the  plaintiff  trusted  in 
the  assurance  given  him  by  the  cashier  that 
these  men  were  worthy  of  confidence,  but 
because  of  the  actual  aid  the  bank,  with 
knowledge  of  the  facts,  rendered  this  gang 
in  fleecing  the  plaintiff. 

S.  There  were  a  number  of  other  similar 
transactions  that  had  previously  occurred 
in  which  the  evidence  tended  to  show  that 
the  bank  allowed  itself  to  be  used  to  aid 
these  men,  and  of  which  it  was  notified  by 
the.  victims  as  soon  as  they  realized  the 
fraud,  which  unfortunately  for  them,  as  it 
was  also  for  this  victim,  owing  to  the  ex- 
pedition with  which  the  checks  had  been  - 
forwarded  by  the  bank  for  collection,  was 
just  too  late  to  stop  payment  of  the  checks. 
It  is  urged  for  appellants  that  the  introduc- 
tion of  evidence  relating  to  other  previous 
transactions  of  like  character  waa  errone- 
ous. That  testimony  bore  directly  on  the 
issue  respecting  the  knowledge  of  the  bank 
officers  of  the  methods  and  course  of  con- 
duct of  these  men,  and  it  points  to  the  fact 
that  when  the  bank  cashed  the  plaintiff's 
checks,  gave  him  the  money  and  rushed  the 
checks  off  for  collection,  its  cashier  knew, 
or  had  every  reason  to  believe,  that  that 
was  then  presently  going  to  occur  which 
directly  afterwards  in  fact  did  occur.  Some 
of  the  other  similar  transactions  shown  in 
the  evidence  occurred  after  the  one  in  ques- 
tion in  this  case,  and  it  was  insisted  that 
because  they  were  of  subsequent  occurrence 
it  was  error  to  receive  the  evidence.  There 
is  some  plausibility  in  that  objection;  but 
the  evidence  as  aiTecting  the  issues  in  this, 
case  is  not  to  be  condemned  as  illegal  by 
reason  of  what  this  court  said  in  State  t. 
Boatright,  182  Mo.  33,  81  S.  W.  450,  on 
which  appellant  relies.  In  that  case  Boat- 
right,  Ellis,  and  Brumley,  three  of  the  gang, 
together  with  Stewart,  the  cashier  of  the 
bank,  were  indicted  for  grand  larceny,  a 
severance  and  change  of  venue  were  granted, 
Boatright,  Ellis,  and  Brumley's  case  was 
sent  to  Lawrence  county  and  Stewart's  to 
Barton  county.  The  three  former  were  con- 
victed and  sentenced  to  a  term  in  the  peni- 
tentiary, and  the  cause  came  here  on  their 
appeal    The  evidence  showed  that  the  in> 
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jnred  man  in  that  case  had  voluntarily  de- 
posited the  money  in  the  bank.  This  court 
said:  "The  first  and  most  serious  difficulty 
we  encounter  on  this  record  is  whether  there 
was  any  evidence  of  a  taking  and  aspor- 
tation by  these  three  defendants  of  the 
money  alleged  to  have  been  deposited  by 
Griffith  with  Stewart  or  the  bank  of  which 
he  was  cashier."  Then  the  court  said  that, 
since  Griffith  voluntarily  deposited  the 
money  in  the  bank,  there  was  no  trespass, 
and  that  there  was  no  evidence  that  the 
bank's  possession  was  changed  by  turning 
the  money  over  to  these  three  defendants. 
So  it  was,  as  bearing  on  the  question  of  the 
taking  and  carrying  away  by  the  three  de- 
fendants of  the  money  deposited  in  the 
bank,  that  this  court  held  that  the  evi- 
dence of  other  transactions  of  similar  char- 
acter was  not  admissible,  bvt  we  have  no 
such  narrow  issue  here.  Here  the  charge  is 
that  Boatright  and  his  associates  obtained 
the  plaintiff's  money  by  fraud,  and  that  the 
bank  and  its  cashier  aided  them.  Evidence 
of  similar  transactions  preceding  and  fol- 
lowing the  one  in  suit  in  such  regular  course 
as  to  show  a  concerted  plan  and  an  estab- 
lished scheme  to  inveigle  and  defraud  the 
unwary  is  competent  because  it  tends  to 
•how  the  unlawful  association  and  the 
fraudulent  course  of  business.  And  in  this 
case  it  tends  to  show  that  the  bank  through 
its  officers  knew  the  character  of  transac- 
tions their  codefendants  were  practising; 
and  it  throws  light  on  their  motive  and  their 
plea  of  innocent  banking  in  this  transac- 
tion when  it  shows  that,  after  they  kn<>w 
that  this  plaintiff  had  been  foully  dealt 
with,  they  went  on  in  an  even  course,  deal- 
ing with  these  men  and  aiding  them  to  vic- 
timize others  in  the  same  way.  The  testi- 
mony also  bears  on  the  question  of  public 
policy  which  we  have  above  discussed.  In 
the  brief  for  respondent  will  be  found  a  col- 
lection of  authorities  which  sustain  the  rul- 
ing of  the  trial  court  in  admitting  this  evi- 
dence. 

4.  There  is  a  good  deal  of  discussion  in 
the  briefs  as  to  the  name  to  be  given  to  the 
cause  of  action  stated  in  the  petition, 
whether  we  should  call  it  a  suit  under  § 
3424,  Rev.  Stat.  1899,  to  recover  money 
lost  in  gambling,  or  one  at  common  law  for 
money  obtained  through  fraud  and  deceit, 
or  money  obtained  by  defendants  in  the 
perpetration  of  a  crime  under  §  2390,  Rev. 
Stat.  1809.  The  petition  states  in  substance 
that  the  defendants  Boatright  and  others 
had,  prior  to  the  grievance  complained  of, 
conspired  to  have  what  it  calls  fake  foot 
races  run  at  Webb  City,  on  which  strangers 
were  enticed  to  bet,  and  that  the  races  were 
so  fixed  in  advance  that  whichever  one  of 
the  racers  a  stranger  should  bet  on  was  sure 
<L.R.A.(N.S.) 


to  lose;  that  schemes  to  entice  strangers 
were  devised,  and  that  plaintiff  was  caught 
in  one  of  these  schemes  and  inveigled  into 
putting  $6,000  into  the  hands  of  Boatright 
as  stakeholder,  on  what  plaintiff  supposed 
was  a  race,  with  the  result  that  the  man 
he  bet  on,  who  was  one  of  the  conspirators, 
was  beaten  in  the  race,  as  it  was  previously 
agreed  between  him  and  his  co-conspirators 
he  would  be,  and  so  the  plaintiff  lost  his 
money;  and  that  the  defendants  the  Ex- 
change Bank  and  J.  P.  Stewart  aided  and 
abetted  Boatright  and  his  gang  in  perpe- 
trating the  fraud.  If  the  petition  was  in- 
tended to  state  a  cause  of  action  under  % 
3424  as  for  money  lost  at  gambling  there 
is  a  good  deal  more  of  it  than  necessary. 
Fraud  or  unfairness  in  the  game  is  not  es- 
sential to  the  right  of  action  given  by  that 
statute;  and,  on  the  other  hand,  if  there 
was  no  such  statute,  the  petition  states  a 
right  of  action  at  common  law,  that  is, 
that  defendants  Boatright  and  others  ob- 
tained the  plaintiff's  money  by  a  fraudu- 
lent scheme,  in  which  they  were  assisted  by 
the  bank  and  its  cashier,  Stewart.  That  is 
what  the  petition  means. 

5.  Appellants  contend  that  since  the  case 
was  submitted  to  the  jury  on  the  theory 
that  it  was  an  action  for  fraud  and  deceit, 
the  bank  and  its  cashier  cannot  be  held  on 
the  evidence  tending  to  show  that  they 
represented  to  the  plaintiff  that  Boatright 
and  his  associates  were  honorable  men  and 
worthy  of  trust,  because,  they  say,  the 
plaintiff  knew  to  the  contrary  and  there- 
fore eould  not  have  been  misled  thereby  to 
his  disadvantage.  We  have  already  said 
that  we  attach  no  importance  to  that  evi- 
dence, and  it  is  not  on  that  theory  that  we 
hold  appellants  liable;  but  because  the  evi- 
dence tends  to  show  that  they  lent  their  in- 
fluence and  gave  material  aid  to  assist  Boat- 
right  and  the  others  in  doing,  what  they 
did,  well  knowing  their  scheme.  If  that  is 
so  then  they  are  liable  as  participating  in 
the  fraud  committed  by  Boatright  and  his 
crew. 

6.  Appellants  complain  that  the  instruc- 
tions given  at  the  request  of  the  plaintiff 
assume  that  whatever  defendant  Stewart, 
the  cashier,  did,  rendered  not  only  himself, 
but  the  bank  also,  liable.  The  instructions 
are  to  the  effect  that  if  the  plaintiff  was  de- 
frauded, in  the  manner  hereinbefore  indi- 
cated, by  Boatright  and  the  others,  and  the 
cashier  of  the  bank  knew  their  scheme  and 
assisted  them  in  the  manner  indicated  to 
operate  it,  be  and  the  bank  were  both  lia- 
ble. There  is  nothing  wrong  in  the  instruc- 
tions in  that  respect.  The  aid  g^ven,  accord- 
ing to  the  evidence,  was  the  aid  of  the  bank ; 
it  was  banking  business, — first  receiving  the 
money  which  Boatright  gave  plaintiff  with 
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which  to  open  the  account,  then  cashing 
the  checks  covering  not  only  that  money  but 
also  $6,000  of  plaintiff's  money  besides,  and 
rushing  the  checks  off  for  quick  collection, 
knowing  all  the  while,  as  the  evidence  tend- 
ed to  show,  and  as  the  instructions  required 
the  jury  to  believe  before  they  could  hold 
appellants  liable,  that  plaintiff  was  putting 
his  money  into  the  hands  of  men  who  were 
deceiving  him.  In  that  matter  defendant 
Stewart  acted  ew  offioio,  he  was  pro  hao 
vice  the  bank;  and  whilst  he  cannot  take 
refuge  in  the  corporation  to  avoid  his 
own  personal  liability,  yet  his  act  was 
the  act  of  the  bank,  and  it,  too,  is  liable. 
First  Nat.  Bank  v.  Graham,  100  U.  S.  699, 
25  L.  ed.  760.  We  are  not  now  dealing  with 
a  bank  where  there  are  innocent  stockhold- 
ers to  suffer;  this  bank  was  owned  and  man- 
aged by  the  three  Stewarts,  two  brothers 
and  a  cousin;  and  if  the  plaintiff's  testi- 
mony is  true  they  all  had  knowledge  of  the 
Buckfoot  gang  and  their  practices. 

We  have  been  favored  with  very  able 
briefs  by  the  learned  counsel  on  both  sides 
of  this  controversy,  and  we  are  tempted  to 
refer  to  many  of  the  cases  cited  and  dis- 
cuss them;  but  it  would  make  this  opinion 
too  long. 

We  find  no  error  in  the  record.  The  judg- 
ment is  affirmed. 

All  conour. 

Petitim  tor  rehearing  denied. 

Petition  for  writ  of  error  denied  by  Su- 
preme Ck>art  of  United  States. 


NEVADA  SUPREME  COURT. 

,   RE  ALFRED  CHARTZ. 

(— Nev.  — ,  85  Pac.  352.) 

Contempt — ^impnting  ignorance  or  baA  mo- 
tives. 

A  statement  in  a  petition  for  rehear- 
ing, that  a  certain  ruling  of  the  court  which 
has  been  concurred  in  by  several  courts  of 
last  resort,  including   that   of  the  United 


States,  is  all  wrong,  and  written  "by  poli- 
ticians, and  for  politics.  They  do  not 
know  what  they  wrote  about," — renders  the 
one  making  it  guilty  of  contempt  of  conrt. 

(March  1,  1906.) 

ARIGIKAL  proceeding  to  punish  respond- 
^  ent  for  contempt  of  court.  Judgment  of 
guilt. 

The  facts  are  stated  in  the  opinion. 

Mr.  Alfred  Charts  tn  propria  p«r»ona. 

Talbot,  J.,  delivered  the  opinioa  of  the 
court: 

Respondent  was  commanded  to  show  cause 
why  he  should  not  be  adjudged  guilty  of 
contempt  for  having,  as  an  attorney  of  rec- 
ord in  the  Matter  of  the  Application  of  Peter 
Kair  for  a  Writ  of  Habeas  Corpus,  filed  in 
this  court  a  petition  for  rehearing  in  which 
he  made  use  of  the  following  statement: 
"In  my  opinion  the  decisions  favoring  the 
power  of  the  state  to  limit  .the  hours  of 
labor,  on  the  ground  of  the  police  power  of 
the  state,  are  all  wrong,  and  written  by  men 
who  have  never  performed  manual  labor,  or 
by  politicians  and  for  politics.  They  do  not 
know  what  they  wrote  about."  Respondent 
appeared  in  response  to  the  citation,  filed 
a  brief  and  made  an  extended  address  to  th« 
court  in  which  he  took  the  position  that 
the  words  in  question  were  not  contemptu- 
ous, disavowed  any  intention  to  commit  a 
contempt  of  court,  and,  further,  that,  if  the 
language  was  by  the  court  deemed  to  be  ob- 
jectionable, he  apologized  for  its  use  and 
asked  that  the  same  be  stricken  from  the 
petition. 

In  considering  the  foregoing  statement,  it 
is  proper  to  note  that  in  the  briefs  filed  by 
respondent  upon  the  hearing  of  the  ease  in 
the  first  instanoe  he  used  language  of  similar 
import,  which  this  court  did  not  take  cog- 
ndzance  of,  attributing  its  use  to  overzealoua- 
nesB  upon  the  parj;  of  counsel,  but  which  waa 
of  such  a  nature  that  the  attorney  general 
in  his  reply  brief  referred  to  it  as  insinuat- 
ing that  the  legislature  in  enacting,  and  this 
court  in  sustaining,  the  law,  were  being  "im- 
pelled or  controlled  by  some  mythical  politi- 
cal influence  or  fear  which  exists  only  ia 


Case    Note.  —  Attorney's     statement    in 
court  concerning    decisions    as    contempt: 

That  an  attorney  may  be  adiudged 

guilty  of  contempt  in  charging  in  his  oral 
argument,  or  in  any  document  filed  by  him 
in  court,  that  the  decisions  or  judgments 
of  the  trial  court,  or  the  court  addressed, 
were  arrived  at  through  corrupt  or  unwor- 
thy means,  is  well  settled  by  the  overwhelm- 
ing weight  of  authority.  The  above  opin- 
ion contains  a  voluminous  and  well-nigh  ex- 
haustive review  of  the  authorities  upon  this 
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proposition.    In  addition  to  the  cases  there 
cited,  the  following  may  be  noticed: 

In  Re  Hastings,  Fed.  Cas.  No.  6,199,  the 
name  of  a  proctor  in  admiralty  was  stricken 
from  the  rolls  of  the  court  for  contempt  in 
filing  a  notice  of  motion  to  set  aside  a  de- 
cree of  the  court  which  contained  the  state- 
ment that  he  would  make  such  motion  a* 
soon  as  he  could  "obtain  an  impartial  bear- 
ing," and  in  which  the  motion  was  said  to 
be  placed  upon  the  ground  that  the  decree 
was  rendered  without  any, consideration  I ot 


1900. 


Re  CHARTZ. 


»17 


the  pyrotechnic  imagination  of  counse].* 
Also,  the  case  and  its  condition  at  the  time 
the  objectionable  language  was  used  should 
be  talcen  into  consideration.  The  proceed- 
ing in  which  this  petition  was  filed  had 
been  brought  to  test  the  constitutionality  of 
a  section  of  an  act  of  the  legislature  lim- 
iting labor  to  eight  hours  per  day  in  smelters 
and  other  ore-reduction  worlcs,  except  in 
cases  of  emergency,  where  life  or  property  is 
in  imminent  danger.  Stat.  1903,  chap.  10, 
p.  33.  This  act  had  passed  the  legislature  al- 
most unanimously,  and  had  received  the 
governor's  approval.  At  the  time  of  filing 
the  petition  respondent  was  aware  that  this 
court  had  previously  sustained  the  validity 
of  this  enactment  as  limiting  the  hours  of 
labor  in  underground  mines  (Ex  parte 
Boyce,  27  Nev.  327,  66  L.R.A.  47,  76  Pac. 
1),  and  in  mills,  for  the  reduction  of  ores, 
smelters,  etc.  C^  parte  £air,  28  Kev.  — 
80  Pac.  464),  and  that  similar  statutes  had 
been  upheld  by  the  supreme  court  of  Utah 
and  the  Supreme  Court  of  the  United  State* 
in  the  cases  of  State  v.  Holden,  14  Utah,  71, 
96,  37  UR-A.  103,  108,  46  Pac  767,  1106; 
Holden  ▼.  Hardy,  169  U.  S.  366,  42  L.  ed.  780, 
18  Sup.  Ct.  Rtip.  383;  Short  v.  Bullion-Beck 


&  C.  Min.  Co.  20  Utah,  20,  46  L.R.A.  603, 
57  Pac.  720,  and  by  the  supreme  court  of  the 
state  of  Missouri,  in  State  v.  Cantwell,  179 
Mo.  245,  78  S.  W.  569.  It  may  not  be  out 
of  place  here,  also,  to  note  that  the  latter 
case  has  sinoe  been  affirmed  by  the  Supreme 
Court  of  the  United  States,  and  more  recent- 
ly the  latter  tribunal,  adhering  to  its  opin- 
ion therein  and  in  the  Utah  cases,  has  re- 
fused to  interfere  with  the  decisions  of  this 
court  in  Re  Eair. 

It  would  seem,  therefore,  a  natural  and 
proper,  if  not  a  necessary,  deduction  from 
the  language  in  question,  when  talcen  in  con- 
nection with  the  law  of  Uie  cases  as  enun- 
ciated by  this  and  other  courts,  that  coun- 
sel, finding  that  the  opinion  of  the  highest 
court  in  the  land  was  adverse,  instead  of 
favorable,  to  his  contentions,  in  that  it  spe- 
cifically afiirmed  the  Utah  decision  in  Holden 
▼.  Hardy,  which  sustained  the  statute  from 
which  ours  is  copied,  and  that  all  of  the 
courts  named  were  adverse  to  the  views  he 
advocated,  had  resorted  to  abuse  of  the  jus- 
tices of  this  and  other  courts,  and  to  impu- 
tations of  their  motives.  The  language 
quoted  is  tantamount  to  the  charge  that  this 
tribunal,  and  the  supreme  courts  of  Utah,  ;^ 


deliberation,  without  examination  of  the 
peadings,  proof,  or  written  arguments,  and 
was  the  result  "of  eitlter  prejudice  or  cot- 
mption,"  and  was  made  in  "wilful  violation 
of  a  Imown  duty." 

In  State  v.  Keene,  II  La.  596,  In  which 
tlie  defendant,  who  appeared  as  attorney 
for  himself,  in  his  petition  for  a  rehearing 
made  use  of  abusive  and  impertinent  lan- 
guage and  epithets  reflecting  upon  the 
judge  of  the  court  who  had  diawn  up  the 
judgment,  he  was  held  to  b«  guilty  of  con- 
tempt. In  this  case  the  attorney  was  con- 
sidered as  acting  in  his  individual  capacity, 
and  was  given  the  maximum  punishment 
for  contempt  of  court  committed  by  a  party 
to  a  suit. 

So,  in  a  jurisdiction  where  the  prejudice 
of  the  trial  judge  was  not  a  ground  for  a 
new  trial,  attorneys  were  held  guilty  of 
contempt  of  court  for  stating,  in  their  mo- 
tion for  a  new  trial  and  in  aflidavits  signed 
by  them  filed  therewith,  that  the  judge  be- 
fore whom  the  cause  was  tried  was  "so 
prejudiced  against  the  defendant  that  he 
did  not  give  him  a  fair  and  impartial  trial." 
Harrison  v.  State,  35  Ark.  458. 

On  the  same  principle,  it  was  held  to  be 
a  contempt  of  court  for  an  attorney,  in  dis- 
missing an  action  in  vacation,  to  write  on 
the  court  docket  opposite  the  docket  entry 
of  the  cause  the  following:  "Having  be- 
come satisfied  that  we  cannot  get  the  law 
administered,  by  direction  of  tiie  plaintiff 
I  hereby  dismiss  this  action  without  preju- 
dice to  the  plaintiff.  When  law  ceases  to 
be  paramount,  liberty  ceases."  Ex  parte 
Smith,  28  Ind.  47. 

But  where,  in  an  action  to  quash  an  in- 
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dictment,  it  was  stated  that  the  judge's 
charge  to  the  grand  jury  who  found  the  in- 
dictment "was  inflammatory  and  prejudicial, 
in  that  said  charge  aroused  the  prejudice  of 
said  grand  jury  so  that  they  wero  not  fair 
and  impartial  grand  jurors,"  it  was  held 
not  to  be  contempt  of  court.  Clair  v.  State, 
40  Neb.  534,  28  L.R.A.  367,  59  N.  W.  118. 
But  in  this  case  the  court  considered  the 
statement  in  the  motion  with  reference  to 
the  judge's  charge  as  a  well-merited  criti- 
cism, and  laid  down  the  general  rule  that 
an  indicted  person,  in  the  honest  belief  that 
he  had  been  prejudiced  by  an  abuse  of  dis- 
cretion by  the  judge  in  his  charge  to  the 
grand  jury,  might,  in  respectful  language, 
allege  such  action  on  the  part  of  the  judge 
as  error,  in  order  to  secure  a  ruling  thereon, 
without  being  guilty  of  contempt  of  court; 
and  that  the  rule  would  be  the  same  thongb 
he  mistook  Us  remedy  in  proceeding  by  mo- 
tion instead  of  by  pica. 

And  it  would  appear  that  criticism  <» 
contemptuous  language  in  regard  to  the 
acts  and  declarations  of  the  trial  judge,  used 
in  a  brief  filed  in  the  appellate  court,  is 
not  in  contempt  of  tlie  trial  court.  Re  Dal- 
ton,  46  Kan.  263,  26  Pac.  673.  In  this  case 
the  court  quoted  the  language  of  Re  Pryor, 
18  Kan.  72,  26  Am.  Rep.  747,  cited  in  the 
opinion  above,  to  the  effect  that,  after  a 
case  has  been  disposed  of,  "a  court  or  judge 
haa  no  power  to  compel  the  public,  or  any 
individual  thereof,  attorney  or  otherwise, 
to  consider  his  rulings  correct,  his  conauct 
proper,  or  even  his  integrity  free  from 
stain  or  to  punish  for  contempt  any  mere 
criticism  or  animadversion  thereon,  no  mat- 
ter how  severe  or  unjust." 
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Missouri  and  Qf  the  United  States,  and  the 
justices  thereof  who  participated  in  the  opin- 
ions upholding  statutes  limiting  the  hours  of 
,  labor  in  mines,  smelters,  and  other  ore-re- 
duction works,  were  misguided  by  ignorance 
or  base  political  considerations. 

Taking  the  most  charitable  view,  if  coun- 
sel became  so  imbued  and  misguided  by  his 
own  ideas  and  conclusions  that  he  honestly 
and  erroneously  conceived  that  we  were  con- 
trolled by  ignorance  or  sinister  motives,  in- 
stead of  by  law  and  justice,  in  determining 
constitutional  or  other  questions,  and  that 
these  other  courts  and  judges  and  the  mem- 
bers of  the  legislature  and  governor  were 
guilty  of  the  accusation  he  made  because 
they  and  we  failed  to  follow  the  theories  he 
advocated,  and  that  his  opinions  ought  to 
outweigh  and  turn  the  scale  against  the  de- 
cisions of  the  four  courts  named,  including 
the  highest  in  the  land  with  10  justices  con- 
curring, nevertheless  it  was  entirely  inap- 
propriate to  make  the  statement  in  the  brief. 
If  he  really  believed  or  knew  of  facts  to 
sustain  the  charge  he  made,  he  ought  to  have 
been  aware  that  the  purpose  of  such  a  docu- 
ment is  to  enlighten  the  court  in  regard  to 
the  controlling  facts  and  the  law,  and  con- 
vince by  argument,  and  not  to  abuse  or  vili- 
fy; and  that  this  court  is  not  endowed  with 
power  to  bear  or  determine  charges  impeadi- 
ing  its  justices.  On  the  other  band,  if  he 
did  not  believe  the  aoeusation,  and  made  it 
with  a  desire  to  mislead,  intimidate,  or 
swerve  from  duty  the  court  in  its  decision, 
the  statement  would  be  the  more  censurable. 
So  that  taking  either  view,  whether  respond- 
ent believed  or  disbelieved  the  heinous  charge 
he  made,  such  language  is  unwarranted  and 
contemptuous.  The  duty  of  an  attorney  in 
liis  brief  or  argument  is  to  assist  the  court 
in  ascertaining  the  truth  pertaining  to  the 
pertinent  facts,  the  real  effect  of  decisions, 
and  the  law  applicable  to  the  case;  and  he 
far  oversteps  the  bounds  of  professional  con- 
duct when  he  resorts  to  misrepresentation, 
false  charges,  or  vilification.  He  may  fully 
present,  discuss,  and  argue  the  evidenee,  and 
the  law,  and  freely  indicate  wherein  he  be- 
lieves that  decisions  and  rulings  are  wron^; 
or  erroneous;  but  this  he  may  do  effectually 
without  making  bald  accusations  against  the 
motives  and  intelligence  of  the  court,  or 
being  discourteous  or  resorting  to  abuse 
which  is  not  argument  nor  convincing  to 
reasoning  minds.  If  respondent  has  no  re- 
spect for  the  justices,  he  ought  to  have 
enough  regard  for  his  position  at  the  bar 
to  refrain  from  attacking  tte  tribunal  of 
which  he  is  a  member,  and  which  the  people 
through  the  Constitution  and  by  general 
consent  have  made  the  final  interpreter  of 
the  laws  which  he,  as  an  officer  of  the  court, 
has  sworn  to  uphold  and  protect.  These 
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duties  are  so  plain  that  any  departure  from 
them  by  a  member  of  tne  bar  would  seem 
to  be  wilful  and  intentional  misconduct. 

The  power  of  courts  to  punish  for  con- 
tempt, and  to  maintain  decency  and  dignity 
in  their  proceedings,  is  inherent,  and  ia  aa 
old  as  courts  are  old.  It  is  also  provided  by 
statute.  By  analogy  we  note  the  adjudica- 
tions and  penalties  imposed  in  a  few  of  the 
many  cases.  Lord  Cottingham  imprisoned 
Edmund  Lechmere  Charlton,  a  barrister  and 
member  of  the  House  of  Commons,  for  send- 
ing a  scandalous  letter  to  one  of  the  masters 
of  the  court,  and  a  committee  from  that 
body,  after  an  investigation,  reported  that  in 
their  opinion  his  "claim  to  be  discharged 
from  imprisonment  by  reason  of  privilege  of 
Ji'arliament  ought  not  to  be  admitted." 
Charlton's  Case,  2  Myl.  &  C.  317.  When  tne 
case  of  People  t.  Tweed,  in  New  York  city, 
came  up  a  second  time  before  the  same 
judge,  before  the  trial  commenced,  the  pris- 
oner's counsel  privately  handed  to  the  judge 
a  letter,  couched  in  respectful  language,  in 
which  they  stated,  substantially,  that  their 
client  feared,  from  the  drcumstances  of  the 
former  trial,  that  the  judge  had  conceived 
a  prejudice  against  him,  and  that  his  mind 
was  not  in  the  unbiased  condition  necessary 
to  afford  an  impartial  trial,  and  respectfully 
requested  him  to  consider  whether  he  should 
not  relinquish  the  duty  of  presiding  at  the 
trial  to  some  other  judge,  at  the  same  time 
declaring  that  no  personal  disrespect  was 
intended  towards  the  Judge  or  the  court. 
The  judge  retained  the  letter,  and  went  on 
with  the  trial.  At  the  close  of  the  trial  he 
sentenced  three  of  the  writers  to  a  fine  of 
$250  each,  and  publicly  reprimanded  the 
others,  the  junior  counsel;  at  the  same  time 
expressing  the  opinion  that,  if  such  a  thing 
had  been  done  by  them  in  England,  they 
would  have  been  "expelled  from  the  bair 
within  one  hour."  The  counsel  at  the  time 
protested  that  they  intended  no  contempt  of 
court,  that  they  felt  and  intended  to  express 
no  disrespect  for  the  judge,  but  that  their 
action  had  been  taken  in  furtherance  of  what 
they  deemed  the  vital  interests  of  their 
client  and  the  faithful  and  conscientious  dis- 
charge of  their  duty.  The  judge  accepted  the 
disclaimer  of  personal  disrespect,  but  re- 
fused to  believe  the  disclaimer  of  intention 
to  commit  a  contempt,  and  enforced  the 
fines.  11  Alb.  L.  J.  408;  Re  Pryor,  18  Ean. 
72,  26  Am.  Rep.  762. 

For  sending  to  a  district  judge  out  of  court 
a  letter  stating  that  "the  ruling  you  have 
made  is  directly  contrary  to  every  principle 
of  law,  and  everybody  knows  it,  I  believe; 
and  it  is  our  desire  that  no  such  decision 
shall  stand  unreversed  in  any  court  we  prac- 
tise in,"  an  attorney  was  fined  $50  and  sus- 
pended   from    practice    until    the    amount 
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should  b«  paid.  In  delivering  the  opinion  of 
the  supreme  court  of  Kansas  (Re  Pryor, 
supra).  Brewer,  J.,  said:  "Upon  this  we  re- 
mark, in  the  first  place,  that  the  language  of 
this  letter  is  very  insulting.  To  say  to  a 
judge  that  a  certain  ruling  which  he  has  made 
is  contrary  to  every  principle  of  law,  and 
that  everybody  knows  it,  is  certainly  a  most 
severe  imputation.  .  .  .  We  remark,  sec- 
ondly, that  an  attorney  is  under  special  obli- 
gations to  be  considerate  and  respectful  in 
hi*  conduct  and  communications  to  a  judge. 
He  is  an  ofBcer  of  the  court,  and  it  is  there- 
fore his  duty  to  uphold  its  honor  and  dig- 
nity. ...  The  independence  of  the  pro- 
fession carries  with  it  the  right  freely  to 
challenge,  criticize,  and  condemn  all  matters 
and  things  under  review  and  in  evidence. 
But  with  this  privilege  goes  the  correspond- 
ing obligation  of  constant  courtesy  and  re- 
spect toward  the  tribunal  in  which  the  pro- 
ceedings are  pending.  And  the  fact  that  the 
tribunal  is  an  inferior  one,  and  its  rulings 
not  final  and  without  appeal,  does  not  di- 
mini^  in  the  slightest  degree  this  obligation 
of  courtesy  and  respect.  A  justice  of  tiie 
peace  before  whom  the  most  trifling  matter 
is  being  litigated  is  entitled  to  receive  from 
every  attorney  in  the  case  courteous  and  re- 
spectful treatment.,  .  .  .  A  failure  to  ex- 
tend this  courtesy  and  respectful  treatment 
is  a  failure  of  duty;  and  it  may  be  so  gross 
a  dereliction  as  to  warrant  the  exercise  of 
tlie  power  to  punish  for  contempt.  .  .  . 
It  is  so  that  in  every  case  where  a  judge  de- 
cides for  one  party  he  decides  against  an- 
other; and  ofttimes  both  parties  are  before- 
hand equally  confident  and  sanguine.  The 
disappointment,  therefore,  is  great,  and  it  is 
not  in  human  nature  that  there  should  be 
other  than  bitter  feeling  which  often  reaches 
to  the  judge  as  the  cause  of  the  supposed 
wrong.  A  ju^ge,  therefore,  ought  to  be  pa- 
tient, and  tolerant  of  everything  which  ap- 
pears but  the  momentary  outbreak  of  disap- 
pointment. A  second  thought  will  generally 
make  a  party  ashamed  of  such  outbreak. 
...  So  an  attorney  sometimes,  thinking 
it  a  mark  of  independence,  may  become 
want  to  use  contemptuous,  angry,  or  insult- 
ing expressions  at  every  adverse  ruling,  tm- 
til  it  becomes  the  court's  clear  duty  to  check 
the  habit  by  the  severe  lesson  of  a  punish- 
ment for  contempt.  The  single  insulting  ex- 
pression for  which  the  court  punishes  may 
therefore  seem  to  those  knowing  nothing  of 
the  prior  conduct  of  the  attorney,  and  look- 
ing only  at  the  single  remark,  a  matter 
which  might  well  be  unnoticed;  and  yet,  if 
all  the  conduct  of  the  attorney  was  known, 
the  duty  of  interference  and  punishment 
might  be  clear.  .  .  .  We  remark,  finally, 
that  while,  from  the  very  nature  of  things, 
the  power  of  a  court  to  punish  for  contempt 
6LJLA.(N.S.). 


is  a  vast  power,  and  one  which  in  the  hands 
of  a  corrupt  or  unworthy  judge  may  be  used 
tyrannically  and  tmjustly,  yet  protection  to 
individuals  lies  in  the  publicity  of  all  judi- 
cial proceedings,  and  the  appeal  which  may 
be  made  to  the  legislature  for  proceedings 
against  any  judge  who  proves  himself  un- 
worthy of  the  power  intrusted  to  him." 

Where  a  contention  arose  between  counsel 
as  to  whether  a  witness  had  not  already 
answered  a  certain  question,  and  the  court, 
after  hearing  the  reporter's  notes  read,  de- 
cided that  she  had  answered  it,  whereupon 
one  of  the  attorneys  sprang  to  his  feet,  and, 
turning  to  the  court,  said  in  loud  terms  and 
insulting  manner:  "She  has  not  answered 
the  question," — ^held  that,  '^he  attorney  was 
guilty  of  contempt,  regardless  of  the  ques- 
tion whether  the  decision  of  the  court  was 
right  or  wrong."  Russell  v.  French,  67  Iowa, 
loe,  24  N.  W.  741.  In  Sears  v.  Starbiid, 
75  CaL  91,  7  Am.  St.  Rep.  123,  16  Pac.  631, 
a  brief  reflecting  upon  the  trial  judge  wm 
stricken  from  the  record  in  the  suprane 
court  because  it  contained  the  following: 
"The  court,  out  of  the  fullness  of  his  love 
for  a  cause,  the  parties  to  it,  or  their  coun- 
sel, or  from  an  overzealous  desire  to  adjudi- 
cate 'all  matters,  points,  arguments,  and 
things,'  could  not,  with  any  degree  of  pro- 
priety under  the  law,  patch  and  doctor  up 
the  case  d  the  plaintiffs,  which,  perhaps, 
the  earelessness  of  their  counsel  had  left  in 
BVLtlh  a  condition  as  to  entitle  them  to  no  re-- 
lief  whatever."  In  reference  to  this  lan- 
guage, it  was  said  in  the  opinion:  "Here  is 
a  distinct  intimation  that  the  judge  of  tbe 
court  below  did  not  aet  from  proper  mo- 
tives, but  from  a  love  of  the  parties  or  their 
counsel.  We  see  nothing  in  the  record  which 
suggests  that  sudi  was  the  case.  On  the 
contrary,  the  action  complained  of  seems  to 
us  to  have  been  entirely  proper.  See  Sill 
V.  Reese>  47  Cal.  340.  The  brief,  therefore, 
contains  a  groundless  cfharge  against  the 
purity  of  motive  of  the  judge  of  the  court 
below.  This  we  regard  as  a  grave  breach  of 
professional  propriety.  Every  person  on  his 
admission  to  the  bar  takes  an  oath  to  'faith- 
fully discharge  the  duties  of  an  attorney 
and  counselor.'  .  .  .  Surely  such  a 
course  as  was  taken  in  this  case  is  not  a 
compliance  with  that  duty.  In  Friedlander 
V.  Sumner  Gold  A,  8.  Min.  Co.  61  Cal.  117, 
the  court  said:  'If,  unfortunately,  counsel 
in  any  case  shall  ever  so  far  forget  himself 
as  wilfully  to  employ  language  manifestly 
disrespectful  to  the  judge  of  the  superior 
court,— a  thing  not  to  be  anticipated, — we 
shall  deem  it  our  duty  to  treat  sucL  conduct 
as  a  contempt  of  this  court,  and  to  proceed 
accordingly,'  and  the  briefs  in  the  case  were 
ordered  to  be  stricken  from  the  files."  In 
United  States  v.  Church  of  Jesus  Christ  of 
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L.  D.  S.  language  used  in  a  petition  filed,  in 
effect  accusing  the  court  of  an  attempt  to 
shield  its  receiver  and  his  attorneys  from  an 
investigation  of  charg>e8  of  gross  misconduct 
in  ofSoe,  and  containing  the  statement  that 
"we  must  decline  to  assume  the  functions  of 
a  grand  jury,  or  attempt  to  perform  tJbe 
duty  of  the  court  in  investigating  the  con- 
duct of  its  own  officers,"  was  held  to  be  con- 
Umptuous.    6  Utah,  8,  21  Fac.  519. 

In  Re  Terry,  13  Sawy.  440,  36  Fed.  419, 
an  esLtreme  case,  for  chargii^  the  court  with 
having  been  bribed,  resisting  removal  from 
the  courtroom  by  the  marshal  acting  under 
an  order  from  the  bench,  and  using  abusive 
language,  one  of  the  defendants  was  sent  to 
jail  for  thirty  days  and  the  other  for  six 
months.  Judge  Terry,  who  had  not  made 
any  accusation  against  the  court,  sought  re- 
lease and  to  be  purged  of  the  contempt  by  a 
sworn  petition  in  which  he  alleged  that  in 
the  transaction  he  did  not  have  the  slightest 
idea  of  showing  any  disrespect  to  the  court. 
It  was  held  that  this  could  not  avail  or  re- 
lieve him,  and  it  was  said:  "The  law  im- 
putes an  intent  to  accomplish  the  natural 
result  of  one's  acts,  and  when  tiiose  acta  are 
of  a  oriminal  nature  it  will  not  accept, 
against  such  implicstion,  the  denial  of  the 
transgressor.  No  one  would  be  safe  if  a 
denial  of  a  wrongful  or  criminal  intent 
would  suffice  to  release  the  violator  of  law 
from  the  punishmrait  due  to  his  offenses." 
In  an  application  for  a  writ  of  habeas  cor- 
pus, growing  out  of  that  ease,  Justice  Har- 
lan, speaking  for  the  Supreme  Court  of  the 
United  SUtes,  said:  "We  have  seen  that  it 
is  a  settled  doctrine  in  the  jurisprudence 
both  of  England  and  of  tiiis  country  never 
supposed  to  be  in  conflict  with  the  liberty  of 
Hke  citizen,  that  for  direct  contempts  com- 
mitted in  the  face  of  the  court,  at  least  one 
of  superior  jurisdiction,  the  offender  may, 
in  its  discretion,  be  instantly  apprehended 
and  immediately  imprisoned,  without  trial 
or  issue,  and  without  other  proof  than  its 
actual  knowledge  of  what  occurred,  and  that 
according  to  an  unbroken  chain  of  authori- 
ties, reaching  back  to  the  earliest  times, 
such  power,  although  arbitrary  in  its  nature 
and  liable  to  abuse,  is  absolutely  essential 
to  the  protection  of  the  courts  in  the  dis- 
charge of  their  function.  Without  it,  judi- 
cial tribunals  would  be  at  the  mercy  of  the 
disorderly  and  violent,  who  respect  neither 
the  laws  enacted  for  the  vindication  of  pub- 
lic and  private  rights,  nor  the  officers 
charged  with  the  duty  of  administering 
them."  128  U.  S.  313,  32  L.  ed.  411,  9  Sup. 
Ot.  Rep.  83. 

In  Re  Woolley,  11  Bush,  95,  it  was  held 
that  to  incorporate  into  a  petition  for  rehear- 
ing the  statement  that  "your  Honors  have 
rendered  an  unjust  decree,"  and  other  insult- 
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ing  matter,  is  to  commit  in  open  court  an  act 
constituting  a  contempt  on  the  part  of  th« 
attorney;  and  that,  where  the  language 
spoken  or  written  is  of  itself  necessarily  of- 
fensive, the  disavowal  of  an  intention  to 
commit  a  contempt  may  tend  to  excuse, 
but  cannot  justify,  the  act.  .  From  a  para- 
graph in  that  opinion  we  quote:  "An  at- 
torney may  unfit  himself  for  the  practice 
of  his  profession  by  the  manner  in  which  be 
conducts  himself  in  his  intercourse  with  the 
courts.  He  may  be  honest  and  capable,  and 
yet  he  may  so  conduct  himself  as  to  eon- 
tinually  interrupt  the  business  of  the  courts 
in  which  he  practises,  or  he  may,  by  a  sys- 
tematic and  continuous  course  of  conduct, 
render  it  impossible  for  the  courts  to  pre- 
serve their  self-respect  and  the  respect  of 
the  public  and  at  the  same  time  permit  him 
to  act  as  an  officer  and  attorney.  An  attor- 
ney who  thus  studiously  and  systematically 
attempts  to  bring  the  tribunals  of  justice 
into  public  contempt  is  an  unfit  person  to 
hold  the  position  and  exercise  the  privileges 
of  an  officer  of  those  tribunals.  An  opm,  no- 
torious,  and  public  insult  to  the  highest  ju- 
dicial tribunal  of  the  state  for  which  an  at- 
torney contumaciously  refuses  in  any  way  to 
atone  may  justify  the  refusal  of  that  tribu- 
nal to  recognise  him  in  the  future  as  one 
of  its  officers." 

In  Re  Cooper,  32  Vt.  262,  the  respondent 
was  fined  for  ironically  stating  to  a  justice 
of  the  peace:  "I  think  this  magistrate  wiser 
than  the  supreme  court."  Redfield,  Oh.  J., 
said:  "The  counsel  must  submit  in  a  justice 
court,  as  well  as  in  this  court,  and  with  the 
same  formal  respect,  however  difficult  it 
may  be  either  there  or  here.  .  .  .  We  do 
not  see  that  the  relator  has  any  alternative 
left  him  but  submission  to  what  he  no  doubt 
regards  as  a  misapprehoision  of  the  law, 
both  on  the  part  of  the  justice  and  of  this 
court.  And  in  that  respect  he  is  in  a  con- 
dition very  similar  to  many  who  have  failed 
to  convince  others  of  the  soundness  of  their 
own  views,  or  to  become  convinced  them- 
selves of  their  fallacy."  In  MaJhoney  t. 
State,  33  Ind.  App.  856, 104  Am.  St.  Rep.  276. 
72  N.  E.  161,  an  attorney  was  fined  $60  for 
saying:  "I  want  to  see  whether  the  court  is 
right  or  not.  I  want  to  know  whether  I 
am  going  to  be  heard  in  this  case  in  the  in- 
terest of  my  client,  or  not," — and  making  oth- 
er insolent  statements.  In  Redman  v.  States 
28  Ind.  205,  the  judge  informed  counsel  that 
a  question  was  improper,  and  the  attorney  re- 
plied: "If  we  cannot  examine  oiu'  witnesses, 
we  can  stand  aside."  This  language  was 
deemed  offensive,  and  the  court  prohibited 
that  particular  attorney  from  examining  tue 
next  witness.  In  Brown  v.  Brown,  4  Ind. 
627,  58  Am.  Dec.  641,  the  lawyer  was  taxed 
with  the  cost  of  the  action  for  filing  and 
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reading  a  petition  for  divorce  which  was  un- 
necessarily groas  and  indelicate.  In  McCor- 
mick  V.  Slieridan  (Cal.)  20  Pae.  24:  "A 
petition  for  rehearing  stated  that  "how  or 
why  the  honorable  commissioner  should 
haye  so  effectually  and  substantially  ignored 
and  disregarded  the  uncontradicted  testi- 
mony, ...  we  do  not  know.  .  .  . 
It  seems  that  neither  tibe  transcript  nor  our 
briefs  could  have  fallen  under'  the  commis- 
•kwer's  observation.  ...  'A  mere  disin- 
genuous and  misleading  statement  of  the 
evidence  could  not  well  be  made.'  It  ia  sub- 
stantially .  .  .  untrue  and  unwarrant- 
ed.' 'The  decision  .  .  .  seems  to  us  to 
be  a  travesty  of  the  evidence.'  Held  that 
counsel  drafting  the  petition  was  guilty  of 
contempt  committed  in  the  face  of  the  court, 
notwithstanding  a  disavowal  of  disrespectful 
intention."  A  fine  of  $200  was  imposed, 
witb  an  alternative  of  serving  in  jaiL 

The  chief  justice,  q>eaking  for  the  court 
in  Stote  T.  Morrill,  16  Ark.  384,  said:  "If 
it  were  the  general  habit  of  the  community 
to  denounce,  degrade,  and  disregard  the  de- 
cisions and  judgments  of  the  courts,  no  man 
of  self-respect  and  just  pride  of  reputation 
would  remain  upon  the  bench,  and  such  on^ 
would  become  the  ministers  of  the  law  as 
were  insensible  to  defamation  and  contempt. 
But  happily,  for  the  good  order  of  society, 
men,  and  especially  the  people  of  this  coun- 
try, are  generally  disposed  to  respect  and 
abide  the  decisions  of  the  tribunals  ordained 
by  government  as  the  common  arbiters  of 
their  rights.  But  where  isolated  individ- 
uals, in  violation  of  the  better  instincts  of 
kuman  nature,  and  disregardful  of  law  and 
order,  wantonly  attempt  to  obstruct  the 
course  of  public  justice  by  degrading  and  ex- 
citing disrespect  for  the  decisions  of  its  tri- 
bunals, every  good  citizen  will  point  them 
out  as  proper  subjects  of  legal  animadver- 
sion. A  court  must  naturally  look  first  to 
an  enlightened  and  conservative  bar,  gov- 
erned by  a  high  sense  of  professional  ethics, 
and  deeply  sensible,  as  they  always  are,  of 
its  necessity  to  aid  in  the  maintenance  of 
public  respect  for  its  opinions."  In  Sommers 
V.  Torrey,  6  Paige,  64,  28  Am.  Dec.  411,  it 
was  held  that  the  attorney  who  put  his  hand 
to  scandalous  and  impertinent  matter  stat- 
ed againat  the  complainant  and  one  not  a 
party  to  the  suit  is  liable  to  the  censure  of 
the  court  and  chargeable  with  the  cost  of 
proceedings  to  have  it  expunged  from  the 
record.  In  State  v.  Qraiihe,  1  La.  Ann.  183, 
the  court  held  that  it  could  not  consistently 
with  its  duty  receive  a  brief  expressed  in 
disrespectful  language,  and  ordered  the  clerk 
to  take  it  from  the  files. 

Referring  to  the  rights  of  courts  to  pun- 
ish for  contempt,  Blackford,  J.,  in  State  ex  I 
rel.  Leavenworth  v.  Tipton,  1  Blackf.  166, 
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said:  "This  great  power  is  intrusted  to 
these  tribunals  of  justice  for  the  support 
and  preservation  of  their  respectability  and 
independence.  It  has  existed  from  the  ear- 
liest period  to  which  the  annals  of  jurispru- 
dence extend;  and,  except  in  a  few  cases  of 
party  violence,  it  has  been  sanctioned  and 
established  by  the  experience  of  ages."  Cros* 
by's  Case,  3  Wils.  188;  opinion  of  Kent,  Oh. 
J.,  in  Yates's  Case,  4  Johns.  317;  Johnston 
V.  Com.  1  Bibb,  sga  At  page  206  of  Weeks 
on  Attorneys  at  Iaw,  2d  ed.  it  ia  said: 
"Language  may  be  contemptuous,  whether 
written  or  spolien,  and,  if  in  the  presence  of 
the  court,  notice  is  not  essential  before  pun- 
ishment, and  scandalous  and  insulting  mat> 
ter  in  a  petition  for  rehearing  is  equiva- 
lent to  the  commission  in  open  court  of  an 
act  constituting  a  contempt.  When  the  lan- 
guage is  capable  of  explanation,  and  is  ex- 
plained, the  proceedings  must  be  discon- 
tinued; but,  wliere  it  is  offensive  and  insult- 
ing per  «e,  the  disavowal  of  an  intention  to 
commit  a  contempt  may  tend  to  excuse,  but 
cannot  justify,  the  act.  For  an  open,  noto- 
rious, and  public  insult  to  a  court,  for  which 
an  attorney  contumaeiotisly  refused  in  any 
way  to  atone,  he  was  fined  for  contempt, 
and  Itis  authority  to  practise  revoked." 
Other  authorities  in  line  with  these  we  have 
mentioned  are  cited  in  the  note  to  Re  Cary, 
10  Fed.  632,  and  in  9  Cye.  Law  &  Proe.  p.  20, 
where  it  is  said  that  contempt  may  be  com- 
mitted by  inserting  in  pleadings,  briefs,  mo- 
tions, arguments,  petitions  for  rehearing^ 
or  other  papers  filed  in  court  insulting  or 
contemptuous  language,  reflecting  on  the  in- 
tegrity of  the  court. 

By  using  the  objectionable  language  stat- 
ed respondent  became  guilty  of  a  contempt 
which  no  construction  of  the  words  can  ex- 
cuse or  purge.  His  disclaimer  of  any  inten- 
tional disrespect  to  tbe  court  may  palliate, 
but  cannot  justify,  a  charge  which  under  any 
explanation  cannot  be  construed  otherwise 
than  as  reflecting  on  the  intelligence  and 
motives  of  the  court,  and  which  could  scarce- 
ly have  been  made  for  any  other  purpose 
unless  to  intimidate  or  improperly  influence 
our  decisicm.  As  we  have  seen,  attorneys 
have  been  severely  punished  for  using  kui- 
guage  in  many  instances  not  so  reprehen- 
sible, but  in  view  of  the  disavowal  in  open 
court  we  have  concluded  not  to  Impose  a 
penalty  so  harsh  as  disbarment  or  suspen- 
sion from  practice,  or  fine  or  imprisonment. 
Nor  do  we  forget  that  in  prescribing  against 
the  misconduct  of  attorneys  litigants  ought 
not  to  be  punished  or  prevented  from  main- 
taining in  the  case  all  petitions,  pleadings, 
and  papers  essential  to  the  preservation  and 
enforcement  of  their  rights. 

It  is  ordered  that  the  offensive  petition  be 
stricken  from  the  files,  that  respondent  stani} 
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reprimanded  and  warned,  and  that  he  pay 
ttie  coats  of  this  proceeding. 

HoreroBS,  J.,  concurs. 

Fitzgerald,  Ch.  J.,  concurring: 

In  this  matter  mj  concurrence  ia  special 
and  to  this  extent:  Th«  language  used  by 
the  respondent  in  his  petition  for  a  rehear- 
ing, and  on  which  this  contempt  proceeding 
was  based,  was,  in  my  opinion,  contemptu- 
ous to  this  court,  and,  of  course,  Aould  not 
have  been  used.  The  respondent,  however, 
in  response  to  the  order  of  the  court  to  show 
cause  why  he  should  not  be  punished  there- 
for, appeared  and  disclaimed  any  intention 
to  be  disrespectfal  or  contemptuous,  and 
moved  that,  if  the  court  deemed  the  lan- 
guage contemptuous,  the  said  language  b« 
stricken  out  of  his  petition.  Respondent  not 
only  contended  and  said  that  he  had  no  in- 
tention to  be  disrespectful  or  contemptuous, 
but  he  also  earnestly  contended  that  the 
language  charged  against  him  and  which  he 
admitted  having  used  was  not  disrespectful 
or  contemptuous.  In  this  last  contention,  I 
think,  he  was  plainly  in  enor.  The  duty  of 
courts  in  matters  of  this  Idnd  is  indeed  an 
unpleasant  one,  snch,  at  least,  lias  it  always 
appeared  to  me.  Tet  it  must  sometimes  be 
done.  Therefore,  I  concur  in  the  eoneluaion 
reached,  and  in  the  order  stated  in  the  opin- 
ion of  Justice  Talbot,  to  wit:  "It  is  ordered 
that  the  offensive  petition  be  stricken  from 
the  flies,  that  respondent  stand  reprimanded 
and  wanted,  and  that  he  pay  the  costs  ^ 
Miis  proceeding." 
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Eminent  domain — compeasation — ^premature 
structures. 

The  value  of  structures  placed  on 
land  of  an  individual  by  a  municipal  corpo- 


ration asainst  his  command  and  without 
statutory  authority  in  the  construction  of 
public  improvements,  prior  to  the  institu- 
tion of  proceedings  to  condemn  the  right 
under  the  power  of  eminent  domain,  must 
be  taken  into  consideration  in  fixing  the 
amount  to  be  paid  for  the  land  taken. 

(March  27,  1906.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Third  Department,  affirming  an  order 
of  the  Supreme  C!ourt  for  Fulton  County 
confirming  a  report  of  the  referee  fixing  the 
compensation  to  be  paid  for  property  take* 
by  right  of  eminent  domain.    Reversed. 

The  facts  are  ntated  in  the  opinion. 

Mr.  Clark  L.  Jordan,  for  appellants: 

The  commissioners  should  have  awarded 
the  defendant  the  value  of  the  structure 
placed  upon  his  Unds  by  the  plaintiff  with- 
out any  right  or  authority,  in  addition  to 
the  damages  sustained  by  him  in  the  taking 
of  his  land  and  water  rights. 

Re  New  York,  W.  8.  &  B.  R.  Co.  37  Hun, 
317;  Reeves,  Real  Prop.  $  47;  McAllister  r. 
Niagara  F.  Ins.  Co.  166  N.  Y.  80,  50  N.  K 
502;  Van  Size  v.  Long  Island  R.  Co.  3  Hun, 
613;  United  States  v.  Land  in  Monterey 
County,  47  Cat.  616. 

Mr.  Edward  R.  Hall,  for  respondent: 

The  commissioners  did  not  err  in  refusing 
to  allow  the  appellant  for  the  value  of  the 
construction  placed  upon  the  appraised 
premises  by  the  respoodsat. 

Re  St.  Lawrence  &  A.  R.  Oo.  66  Hun,  306; 
21  M.  Y.  Supp.  131;  Black  River  &  M.  B. 
(3o.  V.  Barnard,  9  Hun,  104. 

WiUard  Bartlett,  J.,  delivered  the  o]^b- 
ion  of  the  court: 

This  is  a  proceeding  in  behalf  of  an  in- 
corporated village  to  acquire  certain  land! 
and  water  rights  of  the  appellant  for  the 
purpose  of  obtaining  for  the  village  an  ad- 
ditional supply  of  pure  and  wholesome 
water.  It  was  instituted  in  1896,  before 
chapter  181,  p.  167,  of  the  Laws  of  1875,  en- 
titled "An  Act  to  Authorize  the  VillagM 
of  tlie  State  of  New  York  to  Furnish  Pure 


Case  ITote.  —  Owner's  right  to  compensa- 
tion for  improvements  made  by  taker  before 
condemnation  and  without  owner's  consent: 
As  said  in  the  recent  case  of  Al- 
dridge  V.  Board  of  Education  (Okla.)  82 
Pac.  827,  the  great  weight  of  authority  is 
to  the  effect  that  where  a  municipality,  or 
any  of  its  departments,  or  a  corporation, 
wrongfully  or  without  the  owner's  consent, 
takes  possession  of  land  without  first  pur- 
suing the  statutory  requirements  relating 
to  eminent  domain,  and  while  in  such  pos- 
6LJl.A.(N£.) 


session  erects  valuable  improvements  there- 
on, the  owner  of  the  land,  in  a  subsequent 
action  to  condemn,  cannot  recover  for  such 
improvements  placed  thereon  during  the  oe- 
cupancy. 

That  this  statement  is  correct  is  shown 
by  an  examination  of  the  cases  cited  in  the 
note  in  16  L.R~A.  806.  And  the  rule  estab- 
lished by  the  majority,  there  cited,  was  fol- 
lowed in  the  later  cases  of  Newgass  v.  St. 
Louis,  A.  4  T.  R.  Co.  64  Ark.  140,  15  a  W. 
188}  International  Bridge  AriTramwmr  Cfc 
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and  Wholesome  Water  to  the  Inhabitants 
Thereof,"  had  been  repealed  by  the  village 
law  (chap.  414,  p.  366,  of  the  Laws  of  1897, 
taking  effect  July  1,  1897),  and  hence  was 
regulated  by  the  act  of  1876  and  the  amend- 
ments thereof  in  force  at  the  time,  and  by 
the  provisions  of  tiie  condemnation  law 
(Code  Civ.  Proc  chap.  23).  An  answer  to 
the  petition  was  interposed  by  the  appellant 
and  others;  the  issues  were  referred  to  a 
referee,  who  determined  them  in  favor  of 
the  petitioner;  commissioners  were  ap- 
pointed, who  awarded  $500  to  the  appellant 
for  the  property  and  rights  belonging  to 
him  which  were  sought  to  be  acquired;  and 
the  report  of  the  commissioners  was  eon- 
firmed  at  special  term  by  a  final  order, 
wUch  has  been  unanimously  affirmed  by  the 
appellate  division.  Upon  this  appeal  a  num- 
ber of  objections  are  made  to  the  validity 
and  regularity  of  the  proceeding  which  we 
do  not  deem  it  necessary  to  discuss  further 
than  to  say  that  we  regard  them  as  un- 
tenable, and  we  find  no  error  in  the  record 
justifying  the  interference  of  this  court, 
save  in  respect  to  the  action  of  the  cmd- 
missioners  in  estimating  the  value  of  the 
property  taken. 

The  original  petition  was  verified  on  May 
26,  1896,  and  it  is  stipulated  by  the  parties 
that  it  was  served  on  the  appellant  on  or 
befoM  June  1,  1896.  It  mi  apparent,  there- 
fore, that  the  proceeding  cannot  be  regarded 
as  having  been  instituted  before  May  26, 
1896.  As  early  as  September  26,  1896,  how- 
ever,  the  authorities  of  the  village  of  St. 
Johnsville  had  commenced  to  oonetruot  an 
intake  basin  and  lay  pipes  on  the  lands  of 
the  appellant,  which  it  desired  to  condemn, 
and  the  work  was  so  far  completed  that 
water  was  turned  into  the  pipes  and  taken 
for  the  use  of  the  village  on  October  25, 
1896,  while  the  superstructure  over  the 
basin  and  other  work  by  the  village  on  such 
lands  was  completed  by  the  16tii  of  Janu- 
ary, 1896.  Neither  the  reservoir,  nor  the 
piping,  nor  any  portion  of  the  structures 
thus  placed  upon  the  premises  of  the  ap- 
pellant, were  taken  into  consideration  by 
the  oommissioners  in  estimating  the  value 
of  the  land    upon    which    they    had  been 

V.  McLane,  8  Tex.  /CSv.  App.  665,  28  8.  W. 
454.  ^    . 

This  rule  was  also  applied  where  the  im- 
provement was  made  by  the  taker's  prede- 
cessor in  interest.  San  Francisco  &  N.  P. 
R.  Co.  V.  Taylor,  86  Gal.  246,  24  Pac.  1027; 
Seattle  &  M.  R.  Co.  v.  Corbett,  22  Wash. 
189,  60  Pac  127. 

In  Cochran  v.  Missouri,  K.  &  T.  R.  Co. 
94  Mo.  App.  469,  68  S.  W.  367,  it  was  said 
that,  where  one  sues  for  the  value  of  land, 
appropriated  and  improved  without  his  con- 
.-sent,  he  thus  validates  the  act  of  the  ap- 
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located.  The  commissioners  make  this  per- 
fectly dear  in  their  report,  where  they  ex- 
pressly declare  that,  in  fixing  the  appel- 
lant's compensation  at  $600,  they  do  not 
make  any  allowance  "for  the  value  of  the 
pipe,  the  intake  basin,  or  the  superstruc- 
ture covering  the  same,  nor  for  any  of  the 
woric  or  construction  placed  upon  the  ap- 
praised premises  by  the  plaintiff,  or  for  any 
enhanced  value  of  the  premises  by  reason  of 
such  construction  having  been  phu;ed  there- 
on by  the  plaintiff." 

It  u  conceded  that  the  appellant  forbade 
the  entry  upon  his  land;  and  the  engineer 
who  supervised  the  work  for  the  village  tes- 
tified that  he  understood  that  whatever  was 
done  was  done  in  opposition  to  the  will  of 
Mr.  Smith.  There  is  a  statement  in  the 
brief  for  the  respondent  to  the  effect  that 
"apparently  he  subsequently  oon|ented," 
but  we  can  find  no  sufficient  basis  in  the 
evidence  for  any  such  inference.  In  ^s- 
posing  of  the  appeal  we  think  it  must  be 
treated  as  an  established  fact  that  the  in- 
vasion of  his  property  by  the  village  was 
not  only  without  the  consent  of  the  appel- 
lant, but  against  his  express  command  and 
remonstrance.  Under  these  circumstances, 
we  think  that  the  landowner  was  entitled  to  - 
have  the  value  of  the  structures  thus  placed 
upon  his  premises  by  the  village,  without 
authority  of  law,  before  the  instituticm  of 
the  condemnation  proceedings,  considered  by 
the  commissioners  of  appraisal  in  arriving 
at  their  determination  as  to  the  compensa- 
tion which  ought  justly  to  be  made  to  him 
by  reason  of  the  taking  of  his  lands. 

The  invasion  of  the  appellant's  property 
was  clearly  tortious,  the  village  and  its 
agents  being  mere  trespassers.  Re  St. 
Lawrence  4  A  R.  Co.  133  N.  Y.  270,  31  N. 
E.  218.  It  is  true  that  a  survey  and  map, 
as  provided  by  t  6  of  the  statute  (Laws 
1875,  chap.  181,  p.  167,  as  amended  by  chap. 
211,  p.  370,  of  the  Laws  of  1886),  had  been 
made  and  filed  prior  to  this  entry,  showing 
the  appellant's  Uind  and  water  rights  which 
the  board  of  water  commissioners  of  the 
village  intended  to  acquire;  but  the  mere 
making  and  filing  of  this  map  did  not  em- 

propriator,  who  should  have  the  title  with- 
out having  again  to  pay  for  the  improve- 
ments. 

In  Trimmer  v.  Pennsylvania,  P.  ft  B.  R. 
Co.  65  N.  J.  L.  46, 26  Atl.  932,  it  was  said  that 
the  rule  which  denies  the  right  of  the 
owner  to  recover  for  such  improvements  is 
the  rule  in  equitable  proceedings,  while  in 
purely  legal  proceedings  to  condemn  the 
rule  as  laid  down  in  St.  Johnsvillb  v. 
Smith  must  prevail.    But  the  other  cases 

in  this  note  recognize  no  such/dii 
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power  the  village  authorities  to  take  pos- 
session of  the  premises  described  therein  and 
erect  a  water  plant  thereon.  It  was  only 
after  a  determination  by  commissioners  of 
appraisal  fixing  the  compensation  which 
ought  justly  to  be  made  to  the  landowner, 
and  after  a  conflrmi^tion  of  their  report  by 
the  supreme  court,  and  upon  payment  or 
deposit  of  the  sum  fixed  as  compensation, 
that  the  village  became  entitled  to  take  and 
hold  the  property.  Subdivision  8  of  §  6  of 
chapter  181  of  the  Laws  of  1875,  as  amended 
by  chapter  211,  p.  373,  of  the  Laws  of  1885. 
The  only  entry  which  the  statute  authorized 
to  be  made  before  condemnation  was  "for 
the  purpose  of  making  surveys  and  to  agree 
with  the  owner"  as  to  the  amount  of  com- 
pensation. Laws  1875,  chap.  181,  S  4,  p.  157, 
as  amended  by  chapter  211,  p.  370,  l4iWB 
1885,  as  amended  by  chapter  383,  p.  224, 
Lawe  1895.  The  entry  and  occupation  here 
were  enviously  of  a  very  different  charao- 
ter,  the  appropriation  of  the  premises  to  the 
uses  of  the  village  being  as  absolute  and 
permanent  as  it  could  ever  become  upon  the 
successful  completion  of  condemnation  pro- 
ceedings, before  any  petition  in  suoh  pro- 
ceedings had  ever  been  verified. 

The  question  which  arises  kere  has  twice 
been  considered  by  the  supreme  court  at 
general  term, — first  in  Re  Long  Island  R. 
Co.  6  Thomp.  &  C.  298,  in  the  second  de- 
partment, and  later  in  the  fourth  depart- 
ment in  Re  New  York  W.  S.  &  B.  R.  Co.  37 
Hun,  317.  In  the  first  of  these  cases  the 
railroad  company,  before  instituting  pro- 
ceedings to  condemn,  laid  its  tracks  upon 
the  appellant's  land.  The  appellant  sought 
to  prove  before  the  commissioners  that  the 
entry  was  made  without  the  owner's  con- 
sent and  claimed  compensation  for  the  in- 
creased value  created  by  the  improvements 
which  the  railroad  had  made  by  laying  its 
tracks  upon  the  land.  The  court  held  that 
the  commissioners  erred  in  rejecting  the  evi- 
dence offered  to  establish  the  entry  without 
consent  and  the  value  of  the  improvements 
made  by  the  trespasser,  saying:  "We  are 
of  opinion  that  the  railroad  company, 
if  they  entered  without  consent,  were  tres- 
passers as  to  the  then  owner,  .  .  .  and 
that  any  fixtures  they  placed  on  the  land, 
while  their  occupation  was  that  of  tres- 
passers, belong  to  the  owner  who  is  such 
at  tihe  time  of  the  making  of  the  valuation." 
As  to  the  method  in  which  the  damages 
were  to  be  ascertained,  the  court  added:  "In 
making  such  proof  we  do  not  understand 
that  the  value  of  each  tie  and  rail  is  to  be 
determined.  The  railway  track  composed 
of  rails  and  ties  is  a  fixture  of  the  land,  and 
its  value  as  a  fixture  enhancing  the  value  of 
the  land  for  the  beneficial  enjoyment  thereof 
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is  the  measure  of  compensation."  In  the 
second  case  cited  the  gist  of  the  decision  is 
contained  in  the  following  extract  from  the 
opinion  of  Mr.  Justice  Boardman:  "Any 
structure  wrongfully  placed  upon  the  lands 
by  the  railway  company  became  by  that  act 
a  part  of  the  land  and  entered  into  its  value. 
The  case  tends  to  show  that  the  railway 
company  entered  upon  the  lands  in  question 
without  right  or  authority  from  the  owners 
and  built  the  road  in  part  thereon.  Tbe 
property  so  put  upon  the  land  added  to  its 
value  and  was  properly  included  in  the  ap- 
praisal as  property  of  the  landowners  to  b« 
taken  by  the  railroad  company." 

We  are  of  opinion  that  these  cases  were 
correctly  decided,  and  that  the  rule  of  law 
therein  applied  entitles  the  appellant  in  the 
case  at  bar  to  a  new  appraisaL    This  rule 
has  been  recognized  and  enforced  by   the 
courts  of  other  states.    The  case  of  United 
States  V.  Land  in  Monterey  County,  47  Gal. 
516,  was  a  proceeding  eommenoed  by   the 
Federal  government  in  1870  to  acquire  lands 
in  Galifomia  for  lighthouse  purposes.     In 
1854  the  United  States,  by  its  agents,  en- 
tered upon   the   lands  sought  to   be  con- 
demned, and  erected  a  stone  building  for 
lighthouse  purposes  thereon.    This  was  done 
against  the  will  of  the  owners.    At  the  trial 
they  offered  evidence  in  regard  to  the  value 
of  the  structure,  claiming  that,  inasmuch  as 
it  had  been  tortiously  affixed  to  the  free- 
hold, its  value  should  be  considered  in  de- 
termining the  compensation  to  which  they 
were  entitled.     The  supreme  court  of  Cali- 
fornia held  that  this  evidence  was  errone- 
ously excluded.     "There  can  be  no  doubt," 
said  Wallace,  Ch.  J.,  "that  upon  the  general 
primsiplea  of  law  the  defendants,  as  being 
owners  of  the  fee,  are  also  owners  of  the 
improvements  and  fixtures  actually  annexed 
to  the  soil,  and  these  become  part  of  it. 
If  one  erect  buildings  upon  the  land  of  an- 
other voluntarily,  and  without  any  contract, 
he  may  not  remove  them.    This  is  common 
learning.     The  law   did   not   authorize  the 
United  States    to    take    the  possession   of 
these  lands  manu  forti,  and  their  agents  in 
entering  upon  them  and  ejecting  the  defend- 
ants were  mere  tort  feasors."     In  Graham 
V.  Connersville  A  N.  C.  Junction  R.  Co.  36 
Ind.  463,  10  Am.  Rep.  66,  it  was  held  that 
where  a  railroad  company,  without  having 
acquired  the  right  so  to  do,  had  in  advance 
of  condemnation  proceedings  entered  upon 
the  land  subsequently    sought    to    be  con- 
demned and  erected  a  depot  and  hotel  there- 
on, these  buildings.-  became  the  property  of 
the  landowner  and   should    have    been    in- 
cluded in  estimating  the  value  of  the  prop- 
erty when  the  damages  were  assessed.     *if 
this  rule  seems  to  savor  of  hardship,"  said 
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the  court,  "the  company  has  no  one  to  blame 
but  itself  for  not  having  avoided  its  appli- 
cation." 

The  doctrine  thus  asserted  is  stated  by 
Mills  in  his  well-known  treatise  on  the  La<w 
of  Eminent  Domain  as  follows:  "A  tres- 
passer is  not  entitled  to  any  benefit  for  im- 
provements made  on  the  land  during  the 
time  of  his  occupation.  Houses  erected  on 
the  land  of  another  belong  to  the  owner, 
without  compensation  to  the  party  erecting, 
except  where  legislatures  have  granted  re- 
lief to  those  who  have  made  improvements 
on  land  in  good  faith,  believing  they  had 
good  title.  The  rule  follows  that  all  erec- 
tions belong  to  the  owners,  and  cannot  be 
removed  by  the  parties  placing  them  there; 
and  hence,  on  a  subsequent  condemnation, 
the  value  of  the  land,  with  the  structures 
also,  must  be  paid."  Mills,  Em.  Dom.  2d 
ed.  I  148.  Lewis,  however,  another  text 
writer  of  ability,  declares  that  the  cases 
which  we  have  cited  "proceed  upon  a  strict 
and  technical  application  of  the  rule 
of  the  common  law,  that  structures  placed 
upon  land  by  a  trespasser  become  a  part 
of  the  realty  and  cannot  be  removed,"  and 
he  refers  to  a  considerable  number  of  deci- 
sions in  other  jurisdictions  to  the  effect  that 
"the  owner  in  a  proceeding  to  ascertain  the 
just  compensation  is  not  entitled  to  the 
value  of  works  placed  upba  the  property, 
tltough  without  right,  for  the  purpose  of 
adapting  the  property  to  the  public  use  in- 
tended." 2  Lewie,  Em.  Dom.  2d  ed.  p.  1144. 
The  scope  and  effect  of  the  group  of  eases 
sustaining  this  proposition  is  accurately 
stated  by  Mr.  Carman  F.  Randolph,  of  Kew 
Jersey,  in  a  still  more  recent  work  on  this 
branch  of  the  law,  where  he  says:  "The 
broad  ground  is  taken  that,  while  an  irregu- 
lar entry  for  public  use  is  a  technical  tres- 
pass, yet  the  title  to  improvements  should 
not  vest  in  the  owner  because  the  posses- 
sion oan  be  legitimated  by  lawful  proceed- 
ings, and  for  the  broader  reason  that  the 
improvements  themselves  are  not  intended 
to  be  adjuncts  to  the  freehold,  but  are  made 
simply  to  subserve  a  use  in  which  the  land- 
owner has  no  interest."  Randolph,  Em. 
Dom.  p.  222.  Justice  v.  Nesquehoning  Val- 
ley R.  Co.  87  Pa.  28,  is  typical  of  the  class 
of  ca«ee  which  give  countenance  to  this  view. 

We  are  quite  clear  that  it  should  not  re- 
ceive the  sanction  of  the  courts  of  this  state. 
So  far  as  actual  intent  is  concerned,  a  per- 
sonal trespasser  who  annexes  a  structure  to 
another's  freehold  does  not  mean  that  it 
shall  become  the  property  of  the  land- 
owner any  more  than  does  «  trespassing 
railway  company  or  municipality  which  does 
the  same  thing  in  contemplation  of  acquir- 
ing the  land  at  some  future  time  by  the 
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exercise  of  the  power  of  eminent  domain. 
The  law  aftixes  the  consequences  to  the  act, 
not  the  intent.  It  says  to  those  who  invoke 
the  power  of  eminent  domain  as  well  as  to 
all  others:  If  you  invade  land  without  legal 
right,  and  place  structures  of  a  permanent 
character  thereon,  those  structures  belong 
to  the  landowner.  There  is  no  more  harsh- 
ness in  applying  the  rule  to  one  class  of 
tresptassers  than  to  the  other.  In  both  cases 
its  application  tends  to  prevent  the  perpe- 
tration of  a  wrong.  Its  operation  in  this 
state  has  been,  and  will  undoubtedly  con- 
tinue to  be,  most  salutary  in  constraining 
those  municipal  and  other  corporations 
which  the  state  has  authorized  to  exercise 
the  power  of  eminent  domain  not  to  assume 
the  possession  of  lands  in  advance  of  any 
right  so  to  do,  and  thus  practically  nullify, 
during  the  period  of  unlawful  possession, 
that  provision  of  the  Constitution  which 
guarantees  the  citizen  against  being  de- 
prived of  his  property  for  public  tfse  with- 
out just  compensation. 

The  difference  is  obvious  between  a  dear 
case  of  trespass,  like  that  before  us,  and  a 
case  in  which,  after  a  lawful  entry,  followed 
by  improvements  upon  the  land,  the  ooen- 
pant  finds  it  necessary  to  institute  con- 
demnation proceedings  by  reason  of  a  doubt 
as  to  the  title  or  for  the  extinguishment  of 
liens  upon  the  property.  "It  may  be  as- 
sumed as  the  law,"  said  Mr.  Justice  CuUen 
in  Philadelphia,  R.  &  N.  E.  R.  Co.  v.  Bow- 
man, 23  App.  Div.  170,  48  N.  T.  Supp.  901, 
"that  where  a  rulroad  company  lawfully 
enters  into  possession  of  premises,  and  there- 
after institutes  condemnation  proceedings  to 
cure  a  defective  title,  or  extinguish  the  lien 
of  a  mortgage  or  other  encumbrances,  the 
measure  of  compensation  is  not  enhanced 
by  the  improvemente  placed  by  the  railroad 
company  on  the  land;"  although  he  adds 
that  even  this  proposition  is  not  authorita- 
tively settled  in  this  state.  But  further  on 
in  the  opinion  the  rule  in  this  state,  as  in 
California,  is  declared  to  be  that  the  im- 
provements go  to  the  landowner,  where  a 
railroad  company  has  entered  without  his 
permission,  as  a  mere  trespasser;  and  the 
landowner  is  entitled  to  compensation  for 
such  improvements  in  a  proceeding  to  con- 
demn. 

There  is  nothing  in  Re  St.  Lawrence  ft  A. 
R.  Co.  66  Hun,  306,  21  N.  Y.  Supp.  131,  cited 
in  the  respondent's  brief,  which  affects  the 
question  under  consideration.  Section  3370 
of  the  Code  of  Civil  Procedure  (which  is  a 
section  in  the  condemnation  law)  provides 
that  at  any  stage  of  a  proceeding  to  con- 
demn the  court  may  authorize  the  plaintiff, 
if  in  possession  of  the  property  sought  to 
be  condemned,  to  continue  in  possession  upon 
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giving  such  security  or  depositing  such  sum 
of  money  as  the  court  iil»y  direct.  The  gen- 
eral term  in  the  case  cited  recognized  the 
construction  put  upon  that  section  by  tiiis 
court  in  Se  St.  lAwrenee  &  A.  R.  Co. 
133  N.  Y.  270,  31  N.  E.  218,  where  it 
was  held  not  to  apply  to  a  railroad  com- 
pany which  had  entered  upon  land  under 
no  claim  or  pretense  of  right,  in  defiance 
of  the  will  of  the  owner,  under  no  mistake 
or  misapprehension  and  without  color  of  au- 
thority; and  the  general  term  then  pro- 
ceeded to  hold  that  possession  was  properly 
allowed  to  continue  upon  giving  security 
under  {  3379,  where  it  appeared  to  the  spe- 
cial term  that  the  plaintiff  had  not  acquired 
such  possession  by  a  trespass  or  without 
color  of  claim. 

In  holding,  as  we  do,  that  the  appellant 
is  entitled  to  have  the  improvements  made 
upon  his  land  by  the  respondent  while  a 
trespasser  taken  into  consideration  in  ascer- 
taining 'his  compensation,  it  must  be  dis- 
tinctly understood  that  the  measure  of  sudi 
compensation  is  neither  the  cost  of  the  im- 
provements nor  their  value  or  the  value  of 
their  use  to  the  village.  The  true  inquiry  is. 
How  much  do  the  improvements  placed  upon 
the  property  enhance  the  value  of  the  ap- 
pelkuat's  landT 

The  orders  of  the  Appellate  Division  and 
the  Special  Term  should  be  reversed,  with 
directions  to  appoint  new  commissioners  of 
appraisal  to  determine  the  appellant's  com- 
pensation in  accordance  with  this  opinion, 
with  costs  in  all  courts  to  appellant. 

Cnllen,  Ch.  J.,  and  Gray,  Bdwaid  T.  Bait- 
tett,  Haight,  and  Vann,  JJ.,  concur.  Cbase, 
J.,  not  sitting. 


WISCONSIN  SUPBEMB  COURT. 
MARY  JANE  CARY,  Respt., 

V. 

PREFERRED     ACCIDENT     INSURANCE 
COMPANY  OF  NEW  YORK,  Appt. 

(—  Wis.  — ,  106  N.  W.  1056.) 

Accident  insurance— blood  poisoning. 

1.  An  abrasion  of  the  skin  by  a  fall 
may  be  found  to  be  the  proximate  cause  of 
the  death  of  the  injured  person  where  bac- 


teria infected  the  wound  causing  blood  poi- 
soning  which  resulted  in  death. 
Same — exception  of  poison. 

2.  A  provision  in  an  insurance  policy 
exempting  the  insurer  from  liability  for 
death  resulting  from  poison  or  infec- 
tion does  not  apply  where  an  accidental 
abrasion  of  the  skin  is  followed  by  bacte- 
rial infection,  blood  poisoning,  and  death, 
since  the  infection  is  not  the  proximate 
cause  of  the  death. 

Same— exception  of  disease. 

3.  Septicemia  induced  by  bacterial  in- 
fection of  an  accidental  abrasion  of  the  skin 
is  not  within  the  provision  of  an  insurance 
policy  exempting  the  insurer  from  liability 
for  death  resulting  directly  or  indirectly, 
wholly  or  in  part,  from  bodily  infirmity  or 
disease. 

(January  80,  1906.) 

AFPEAIi  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Milwaukee 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  amount  allegfed  to 
be  due  on  an  accident  insurance  policy.  Af- 
firmed. 

Statement  by  Slebecker,  J.: 

This  is  an  appeal  from  a  judgment  of  the 
circuit  court  for  Milwaukee  county,  ren- 
dered upon  a  special  verdict  in  favor  of 
plaintiff  fi»  $11,694.64  and  costs  in  an  ac- 
tion upon  a  policy  of  accident  insurance. 
The  defendant  insured  Eugene  Oary  against 
the  effects  of  bodily  injury  caused  solely 
by  external,  violent,  and  accidental  means, 
and  undertook  to  pay  the  insured  the  sum 
of  ^S  per  week  for  not  exceeding  fifty-two 
weeks  for  a  total  disability  for  that  period. 
Different  amounts  were  to  be  paid  in  the 
event  of  the  loss  of  hands  or  eyes,  etc.,  or 
in  case  of  permanent  disalnlity;  and,  if 
death  resulted  from  such  an  injury  with- 
in ninel7  days  from  the  date  of  the  injury, 
the  CMnpany  agreed  to  pay  the  beneficiary 
under  the  policy  the  sum  of  $5^000.  There 
were  special  provisions  regarding  injuries 
received  on  railroad  trains  and  other  traina 
and  a  number  of  exemptions  from  liability. 
The  exemptions  material  of  consideration 
on  this  appeal  are  given  hereafter.  On 
Wednesday,  June  3,  1903,  Eugene  Gary,  the 
insured,  accidentally  fell  while  on  his  way 
to  the  bathroom  in  his  house,  and  sustained 
an  abrasion  of  tbe  skin  on  his  right  l<g. 


Csae  Note.  —  Liability  on  accident  policy 
for  sickness  or  death  caused  by  blood  poi- 
soning:  Most   of  the   reported   cases 

hold  with  Cast  v.  Pbefebbed  Accl  Ins.  Co. 
that  death  caused  by  blood  poisoning  fol- 
lowing from  a  cut  or  abrasion  of  the  skin 
results  from  an  injury  due  to  external,  vio- 
lent, and  accidental  means,  and  does  not 
result  directly  or  indirectly  from  any  bod- 
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ily  infirmity  or  disease.  Thua,  in  Western 
Commercial  Travelers'  Aaso.  v.  Smith,  40 
L.R.A.  653,  29  C.  C.  A.  223,  56  U.  a  App. 
393,  85  Fed.  401,  it  waa  held  that  an  abra- 
sion of  the  skin  of  a  toe,  caused  by  unfore- 
seen, unusual,  and  unexpected  friction  in 
wearing  a  new  shoe,  is  an  accidental  injury 
within  the  meaning  of  an  accident  insuraaea 
policy;  and  blood  poisoning  caused  by  auck 
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just  above  the  ankle.  The  accident  occurred 
in  going  down  a  flight  of  three  steps  in  the 
hallway  between  his  bedroom  and  the  bath- 
room. Immediately  after  the  accident  his 
wife  dressed  the  wound,  whdch  was  a  little 
bloody,  with  soms  white  cloth.  This  dress- 
ing was  renewed  daily  for  a  week,  except 
on  Sunday,  and  on  one  occasion  she  ap- 
plied vaseline  to  it.  On  Friday  she  noticed 
that  the  wound  had  changed  wmewhat  in 
its  appearance.  It  had  become  red  in  color. 
On  the  second  Wednesday,  one  week  after 
the  accident  and  two  days  before  the  death, 
a  physicdan  first  saw  the  wound,  and  he 
found  that  Mr.  Gary  was  suffering  from 
blood  poisoning.  Two  days  later,  which  was 
nine  days  after  the  accident,  Mr.  Gary  died. 
On  July  2,  1903,  plaintiff  gave  notice  of  the 


claim,  alleging  that  Mr.  Gary,  In  "descend- 
ing the  steps  leading  to  the  bathroom, 
slipped  and  fell,  injuring  his  right  leg.  In- 
flammation set  in,  owing  to  infection  of 
the  woiuid,  which  resulted  in  his  death  on 
June  12,  1903."  On  August  15,  1903,  a 
post-mortem  examination  was  made  by  phy- 
sicians representing  both  the  plaintiff  and 
the  defendant,  and  subsequently  parts  of 
the  body  were  microscopically  examined. 
Upon  the  trial  of  the  action  all  the  medical 
experts  agreed  that  Mr.  Gary  died  from  the 
disease  of  septicemia  or  blood  poisoning,  re- 
sulting from  the  introduction  of  bacteria  in- 
to his  body  through  this  wound.  Plaintiff 
avers  that  death  resulted  solely  and  proxi- 
mately from  the  accidental  fall,  which  pro- 
duced the  abrasion  of  the  skin  on  the  leg  of 


an  accident  is  not  an  intervening  and  inde- 
pendent cause  of  death  which  will  nrevent 
Uability  on  insurance  against  sujcidents. 
And  in  Omberg  v.  United  States  Mut.  Acci. 
Asso.  101  Ky.  303,  72  Am.  St.  Rep.  413,  40 
S.  W.  909,  it  was  held  that  death  due  to 
blood  poisoning  caused  by  the  bite  of  an 
insect  was  effected  through  external,  vio- 
lent, and  accidental  means.  So,  also,  in 
N»x  V.  Travelers'  Ins.  Go.  130  Fed.  985,  it 
was  held  that  death  from  blood  poisoning 
which  followed  a  cut  self-inflicted  while 
trimming  a  com  was  due  to  an  accidental 
injury  within  the  meaning  of  an  accident 
insurance  policy.  Death  caused  by  blood 
poisoning  received  through  a  slight  wound 
on  the  hand  was  held  in  Delaney  v.  Modern 
Acci.  Glub,  121  Iowa,  628,  63  L.R.A.  603,  97 
N.  W.  91,  to  be  the  result  of  accidental  in- 
jury within  the  meaning  of  an  accident  in- 
surance policy,  whether  the  poison  was  in- 
troduced into  the  wound  by  the  instrument 
which  inflicted  it  or  from  other  sources. 

In  Gentral  Acci.  Ins.  Co.  v.  Rembe,  220  111. 
161,  ante,  933,  77  N.  E.  123,  it  was  held  that 
death  from  blood  poisoning  following  an  ac- 
cidental cut  in  the  finger  of  the  insured, 
who  was  a  physician,  which  cut  was  caused 
by  the  breaking  of  a  bottle  from  which  he 
was  attempting  to  secure  some  medicine  for 
a  patient,  was  a  death  by  external,  violent, 
and  accidental  means,  and  was  within  the 
terms  of  a  clause  of  an  accident  insurance 
policy  making  the  insurer  liable  for  septic 
wounds  caused  by  accident  while  perform- 
ing an  operation  pertaining  to  the  business 
of  the  assured.  And  in  Braymer  v.  Gom- 
mercial  Mut.  Acci.  Go.  199  Pa.  269,  48  Atl. 
972,  it  was  held  that  a  notice  sent  to  the 
company  that  the  death  of  the  insured,  who 
was  a  physician,  was  caused  by  "septic  men- 
ingitis, due  to  infection  from  operating  on 
a  case  of  septicemia,"  was  sufficient  notice 
to  the  company  under  the  clause  of  the  pol- 
icy which  required  "affirmative  and  positive 
proof  of  death  or  injury;  and  that  the  same 
resulted  from  bodily  injuries  covered  by  this 
contract," — where  the  beneficiary  did  not  re- 
ceive direct  notice  from  the  company  to 
send  further  and  more  specific  proofs  of 
death. 
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But  in  Kasten  v.  Interstate  Casualty  Go. 
99  Wis.  73,  40  L.R.A.  651,  74  N.  W.  534,  un- 
der a  policy  insuring  a  person  against  bodily 
injury  sustained  by  external,  violent,  and 
accidental  means,  with  a  provision  for  pay- 
ment to  a  beneficiary  in  case  of  death  from 
such  injuries  within  ninety  days  therefrom, 
and  with  a  condition  that  the  liability  of 
the  assurer  shall  not  extend  to  injuries, 
fatal  or  otherwise,  resulting  wholly  or  in 
part  from  poison,  or  anything  accidentally 
or  otherwise  taken,  administered,  absorbed, 
or  inhaled,  it  was  held  that  death  caused  by 
blood  poisoning  from  the  effects  of  absorp- 
tion of  septic  poison  from  germs  in  cotton 
inserted  by  a  dentist  to  stop  hemorrhage  is 
within  the  condition,  and  creates  no  liability 
under  the  policy. 

The  question  sometimes  arises  as  to  what 
the  proximate  cause  of  the  death  is,  and 
it  is  ^enerallr  held  that  death  from  blood 
poisoning  following  an  accident  is  the  di- 
rect or  proximate  result  of  an  accident,  and 
not  of  a  disease.  Thus,  in  Martin  v.  Manu- 
facturers' Aooi.  Indemnity  Co.  151  N.  Y.  94, 
45  N.  K  877,  it  was  held  that  the  trial 
court  did  not  err  to  the  prejudice  of  the  de- 
fendant in  charging  that,  if  the  jury  should 
find  that  the  virulent  matter  which  pro- 
duced the  blood  poisoning  in  the  insured 
was  communicated  to  the  wound  coincident 
with  its  infliction,  and  the  death  was  caused 
by  the  blood  poisoning,  it  was  a  death 
within  the  policy  which  provided  that  any 
insurance  should  not  extend  to  any  case  ex- 
cept where  the  injury  ia  the  proximate  and 
sole  cause  of  the  disability  or  death.  And 
in  Mardorf  v.  Accident  Ins.  Co.  [1003]  1  K. 
B.  684,  where  the  deceased  inflicted  a  wound 
upon  his  leg  with  his  thumb  nail,  and  ery- 
sipelas, septicemia,  and  septic  pneumonia 
followed  in  turn,  and  death  resulted,  it  was 
held  that  the  injury  to  the  leg  was  the  di- 
rect and  sole  cause  of  death. 

In  Jones  v.  Pennsylvania  Casualty  Go.  140 
N.  G.  262,  ante,  932,  52  S.  £.  678,  it  was  held 
that  a  precision  of  a  health  insurance  com- 
pany for  indemnity  for  blood  poisoning 
could  not  be  destroyed  by  conditions  that 
the  policy  should  not  apply  to  new  diseases 
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the  deceased.  DefendAnt  denies  that  death 
so  resulted,  and  asserts  that  death  resulted 
from  causes  under  which  the  policy  exempts 
it  from  liability,  and  claims  that  death  re- 
sulted eitlier  from  poison,  or  infection,  or 
something  accidentally  or  otherwise  taken 
or  absorbed,  or  that  death  resulted  directly 
or  indirectly,  wholly  or  in  part,  from  causes 
or  conditions  of  bodily  infirmity  or  dis- 
ease. The  provisions  of  the  policy  under 
which  these  exemptions  are  claimed  are  as 
follows:  "(1)  This  insurance  does  not  cov- 
er ..  .  any  case  of  disability  or  death 
whatever,  except  where  the  claimant  shall 
furnish  to  the  company  direct  and  positive 
proof  that  such  disability  or  death  remlted 
proximately  and  solely  from  accidental 
causes;    (2)  nor  injury,  fatal  or  nonfatal, 


resulting  from  any  poison  or  infection,  or 
from  anything  accidentally  or  otherwise 
taken,  administered,  absorbed,  or  inhaled; 
(3)  nor  death  .  .  .  nor  disability  re- 
sulting either  directly  or  indirectly,  wholly 
or  in  part,  from  any  of  the  following  acts, 
causes,  or  conditions:  .  ,.  .  Bodily  ia- 
firmity  or  disease  of  any  kind." 

The  cause  was  submitted  to  a  jury,  which 
by  special  verdict  found  the  following  fkcts: 

(1)  Did  Eugene  Gary,  by  a  fall  in  or 
near  his  bathroom,  sustain  an  injury  to  his 
right  leg  on  June  3,  1903,  causing  an  abra- 
sion of  the  skin  on  said  legT 

A.  Yes. 

(2)  If  you  answer  the  first  question 
"Tes,"  then  answer  this  question:    Did  the 


resulting  from  an  injury  or  from  another 
disease. 

Some  decisions  hold  that  in  such  eases 
the  question  of  the  proximate  cause  of  death 
or  duability  is  a  question  of  fact  for  the 
jury.  It  was  so  held  in  Bailey  v.  Inter- 
state Casualty  Ck>.  8  App.  Div.  127,  40  K. 
Y.  Supp.  613,  Affirmed  in  168  N.  Y.  723,  63 
N.  E.  1123,  where  a  physician  administered 
a  hypodermic  injection  of  morphia  to  him- 
self while  in  his  carriage,  and,  by.  the  sud- 
den starting  of  the  horse,  either  inserted 
the  needle  too  far,  or  introduced  some  for- 
eign matter  into  the  wound  by  the  needle, 
and  a  disease  resembling  blood  poisoning 
followed,  causing  disability  for  a  number 
of  weeks.  And  in  Martin  v.  Equitable  Acci. 
Asso.  61  Hun,  467,  16  N.  Y.  Supp.  279,  it  was 
held  to  be  a  question  for  the  jury  to  deter- 
mine whether  the  accident  was  the  proxi- 
mate and  sole  eause  of  death,  althougn  the 
immediate  cause  was  blood  poisoning  intro- 
duced, as  it  might  have  been  found,  by  in- 
oculation attributable  to  the  accident. 

A  similar  question  sometimes  arises  in 
diseases  somewhat  allied  to  blood  poison- 
ing. Thus,  in  Smith  v.  Accident  Ins.  Co. 
L.  R.  6  Exch.  802,  where  erysipelas  was 
caused  by  a  cut  on  the  insured's  foot,  and 
death  ensued,  it  was  held  by  a  divided 
court  that  the  insurers  were  not  liable  un- 
der a  policy  containing  the  following  con- 
dition: "This  policy  insures  against  all 
forms  of  cuts  .  .  .  when  accidentally 
occurring,  .  .  .  where  such  accidental 
injury  is  the  direct  and  sole  cause  of  death 
to  the  insured;  .  .  .  but  it  does  not  in- 
sure against  death  or  disability  arisint;  from 
rheumatism,  gout,  hernia,  erysipelas,  or  any 
other  disease,  or  secondary  cause  or  causes, 
arising  within  the  system  of  the  insured 
before,  or  at  the  time  of,  or  following,  such 
accidental  injury  (whether  causing  such 
death  or  disability  directly  or  jointly  with 
such  accidental  injury)."  And  in  Young  v. 
Accident  Ins.  Co.  Montreal  L..  Rep.  6  S.  C. 
8,  where  the  insured  was  accidentally 
wounded  in  the  leg  by  a  fall,  Knd  shortly 
thereafter  erysipelas  set  in,  which  resulted 
in  the  death  of  the  insured,  it  was  held  that 
the  accidental  injury  was  the  proximate 
6L.».A.(N.S.) 


and  sole  cause  of  his  death,  and  that  the 
accident  was  not  the  oonsequence  and  re- 
sult of  bodily  infirmities  and  disease. 

But  in  Bacon  t.  United  States  Mut.  AccL 
Asso.  (Stedman  ▼.  United  States  Mut.  Acci- 
Asso.)  123  N.  Y.  304,  9  LJl.A.  617,  20  Am. 
St.  Rep.  748,  26  N.  E.  399,  it  was  held  that 
death  resulting  from  malignant  pustule 
caused  by  contact  with  putrid  animal  mat- 
ter containing  bacteria  of  the  kind  known 
as  "bacilli  anthrax,"  is  death  from  disease, 
and  not  from  accidental  means,'  within  the 
meaning  of  the  policy  insuring  against 
death  from  external,  violent,  and  accidental 
means,  and  which  is  not  to  cover  death 
caused  by  disease. 

The  following  cases  held  that  the  par- 
ticular manner  in  which  the  blood  poisoning 
was  contracted  took  them  without  the  pol- 
icy; Fidelity  k  C.  Co.  v.  Stacey,  143  Fed. 
271,  holding  that  death  caused  by  blood 
poisoning  ensuing  from  a  wound  received  in 
an  altercation  was  not  "ftccidental"  within 
the  meaning  of  an  accident  policy,  as  the 
injury  was  the  natural  result  of  an  inten- 
tional act  on  the  part  of  the  deceased; 
Knights  &  Ladies  of  Columbia  v.  Shoaf 
(Ind.)  77  N.  E.  738,  holding  that  death 
from  puerperal  septicemia  following  child- 
birth arose  from  pregnancy,  within  the 
clause  of  the  policy  which  waived  all  bene- 
fit in  case  of  death  arising  from  pregnancy; 
Herdio  v.  Maryland  Casualty  Co.  146  Fed. 
396,  holding  that,  in  an  action  on  an  acci- 
dent insurance  policy  which  contained  a 
provision  that,  "subject  to  its  conditions,'' 
it  covered  death  or  disability  resulting  from 
septicemia,  this  clause  must  be  construed 
in  harmony  with  the  general  purpose  of  the 
policy,  which  was  to  protect  against  death 
or  liability  resulting  from  an  accident;  and 
that  death  from  septicemia  following  an 
operation  for  appendicitis  was  not  within 
the  policy. 

In  Berneys  v.  United  States  Mut.  Acci. 
Asso.  46  Fed.  466,  in  an  action  on  an  acci- 
dent insurance  policy  to  recover  for  the 
death  of  the  insured,  which  was  caused  by 
erysipelas  following  the  laceration  of  a  fin- 
ger, the  court  sustained  a  demurrer  to  the 
answer,  which 'averred   that  by  its  tenna 
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bacteria  cansing  septicemia,  or  blood  poison- 
ing, enter  into  the  system  of  Eugene  Gary 
through  sueh  abrasion  of  the  skin? 

A.  Tee. 

(9)  Did  Eugene  Gary  at  the  time  of  his 
death  have  *  varicose  uloer  on  the  upper 
part  of  the  lower  third  of  Us  right  legt 

A.  No. 

(4)  If  you  answer  the  third  question 
"Yes,"  then  answer  this  question:  Did  the 
bacteria  causing  septicemia,  or  blood  poison- 
ing, enter  into  the  system  of  Eugene  Cary 
through  sueh  variooae  ulcer  t 

A.  No  answ«r. 

(6)  Did  the  death  of  Eugene  Cary  result 
proximately  and  solely  from  bodily  injury 
caused  by  external,  violent,  and  accidental 
means? 

A.  Yes. 

(6)  Was  there  any  ■och  diseased  condi- 
tion of  either  the  kidneys,  the  liver,  or  the 
veins  of  the  right  leg  of  Eugene  Cary  as 
contributed  to  cause  his  death  T 

A.  No. 

(7)  Was  the  immediate  cause  of  the 
death  of  Eugene  Cary  infection  from  bacte- 
ria, producing  the  septicemia  aforesaid! 

A.  Yes. 

(8)  If  the  court  should  be  of  the  opinion 
that  the  plaintiff  is  entitled  to  recover,  at 
what  sum  do  you  assess  her  damages? 

A.  (by  the  court  by  consent  of  counsel) : 
$11,289.64;  one  year  and  five  months'  bi- 
terest,  6  per  cent  $42«.00--41 1,694.64. 

The  court  refused  to  direct  a  verdict  for 
defendant,  and  also  denied  a  motion  for  a 
new  trial.  This  is  an  appeal  from  a  judg- 
ment entered  in  favor  of  plaintiff  upon  the 
special  verdict.  , 

Mr.  J.  H.  Roemer,  with  Messrs.  Van  Dyke 
&  Van  Dyke,  for  appellant: 

As  the  immediate  cause  of- death  was  in- 
fection resulting  trom  bacterial  invasion, 
death  did  not  result  proximately  and  sxilely 
from  the  alight  abrasion  of  skin  on  his  leg. 

White  V.  Standard  Life  &  Aoci.  Ins.  Co. 
96  Minn.  77,  103  N.  W.  736;  Barry  v.  Unit- 
ed States  Mut.  Acci.  Asso.  23  Fed.  712, 
131  U.  S.  100,  33  li.  ed.  60,  9  Sup.  Ct.  Rep. 


756;  National  M.  Acci.  Asso.  v.  Shryock,  20 
C.  C.  A.  3,  36  U.  S.  App.  668,  73  Fed.  774; 
McCarthy  v.  Travelers'  Ins.  Co.  8  Biss.  362, 
Fed.  Oets.  No.  8,682;  Hubbard  v.  Mutual 
Acci.  Asso.  98  Fed.  930. 

The  injury  was  a  mere  condition  or  oc- 
casion of  death. 

Manufacturers'  Acci.  Indemnity  Co.  v. 
Dorgan,  22  L.RA.  620,  7  C.  0.  A.  681,  16 
U.  S.  App.  290,  68  Fed.  945;  Accident  Ins. 
Co.  V.  Crandal,  120  U.  S.  527,  30  L.  ed.  740, 
7  Sup.  Ct.  Rep.  685;  Winspear  v.  Accident 
Ina.  Co.  L.  R.  0  Q.  B.  Dir.  42;  Lawrence 
V.  Accidental  Ins.  Co.  L.  R.  7  Q.  B.  Div. 
216;  Meyer  v.  Fidelity  A  0.  Co.  96  Iowa, 
37»,  69  Am.  St  Rep.  374,  65  N.  W.  328; 
Atkinson  v.  Chicago  4  N.  W.  R.  Co.  119 
Wis.  176,  96  N.  W.  529;  Cuny  v.  Chicago 
&  N.  W.  R.  Co.  43  Wis.  W5. 

The  distinction  must  be  recognized  be- 
tween an  introduction  or  injection  of  poison 
or  bacteria  ccrineident  with  the  injury  and 
an  invasion  of  bacteria  after  an  injury. 

Martin  v.  Manufacturer's  Acci.  Indem- 
nity Co.  161  N.  T.  94,  46  N.  E.  377;  Schults 
V.  Chicago,  M.  &  St.  P.  R.  Co.  116  Wis. 
31,  92  N.  W.  377;  Musbach  v.  Wisconsin 
Chair  Co.  lOS'Wis.  67,  84  N.  W.  36. 

No  injury  can  be  a  proximate  cause  of 
death  unless  it  ds  the  direct  cause,  or  the 
cttUM  cotMOfM,  of  such  death. 

Meyer  v.  Milwaukee  Electric  R.  &  Light 
Co.  116  Wis.  336,  93  N.  W.  6;  Barry  v. 
United  States  Mut.  Acci.  Asso.  tupra;  Mis- 
souri P.  R.  Co.  V.  Columbia,  65  Kan.  390, 
68  L.R.A.  390,  09  Pac.  338;  Stephenson  v. 
Corder  (Kan.)   69  Ij.R.A.  246,  80  Pac.  038. 

The  death  resulted  frtan  poison  or  infec- 
tion. 

Kasten  v.  Interstate  Casualty  Co.  99  Wis. 
73,  40  L.R.A.  661,  74  N.  W.  634;  MeOlother 
V.  Provident  Mut.  Acci.  AsBO.  32  C.  C.  A. 
318,  60  U.  S.  App.  705,  89  Fed.  886;  Pre- 
ferred Acd.  Ins.  Co.  V.  Robinson,  46  Fla. 
626,  61  L.R.A.  146,  33  So.  1006;  Men- 
neiley  v.  Employers'  Liability  Assur.  Corp. 
72  Hun,  477,  25  N.  Y.  Supp.  230;  Early  v. 
Standard  Life  ft  Acci.  Ins.  Co.  113  Mich. 
58,  67  Am.  St.  Rep.  446,  71  N.  W.  600. 

Death  resulted  either  directly  or  indirect- 
ly, wholly  or  in  part,  from  disease. 


the  policy  was  not  to  "extend  to  or  cover 
death  resulting  from,  or  caused  by,  poison, 
.  .  .  or  contact  with  poisonous  sub- 
stances;" and  that  "said  alleged  injury  was 
caused  by  poison  and  contact  with  poison- 
ous substances," — upon  the  ground  that 
such  averment  was  merely  an  argumenta- 
tive denial  of  a  material  allegation  of  the 
petition,  and  was  not  good  as  a  plea  in  bar 
to  the  action. 

In  Kling  v.  Mason's  Fraternal  Aod.  Asso. 
104  Ia.  763,  29  So.  332,  the  court  held  that 
it  was  useless  to  eonsider  the  question 
6L.R.A.(N.&)  M 


whether  cutting  one's  toe  while  paring  a 
nail  is  tun  accident  wittiin  the  meaning  of 
the  policy,  or  whether  senile  gangrene  and 
blood  poisoning  necessarily  result  from  such 
cutting,  when  the  fact  of  the  cutting  was 
not  established  with  that  reasonable  cer- 
tainty by  which  the  plaintiff  was  expected 
to  make  out  his  case. 

In  a  note  to  Fidelity  &  C  Co.  v.  Johnson, 
30  L.R.A.  206,  the  cases  involving  the  ques- 
tion, What  constitutes  an  acddent  witUn 
the  meaning  of  an  accident  insurance  pol- 
icy t  ««  collected  and  discussed. 
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Meyer  t.  Fidelity  ft  C.  Co.  and  Manu- 
facturers' AccL  Indemnity  Co.  t.  Dorgan, 
tupra;  Elldott,  Ins.  §  399;  Preferred  Acoi. 
Ins.  Co.  T.  Muir,  61  C.  C.  A.  466,  126  Fed. 
926;  Penn.  Mat.  L.  Ins.  Co.  v.  Mechanics' 
Sav.  Bank  &  T.  Co.  38  LJR.A.  33,  19  C.  C. 
A.  2S6,  37  U.  a  App.  692,  72  Fed.  413; 
Connecticut  Mut.  L.  Ins.  Co.  t.  Union  Trust 
Co.  112  U.  S.  260,  28  L.  ed.  708,  6  Sup.  a. 
Rep.  119;  Accident  Ins.  Co.  r.  Crandal, 
tupra;  Isitt  v.  Railway  Pass.  Assur.  Co. 
L.  R.  22  Q.  B.  Dir.  604;  Commercial  Travel- 
ers' Mut.  Acci.  Asso.  t.  Fulton,  24  0.  C.  A. 
064,  46  U.  S.  App.  678,  79  Fed.  428;  Smith 
T.  Accident  Ins.  Co.  L.  R.  5  Exch.  302. 

Messrs.  J.  O.  Donnelly  and  Timlin  9t 
Olicksmaii,  for  respondent: 

Blood  poisoning  following  a  wound  can- 
not be  considered  the  cause  of  death. 

DeUn^  V.  Modem  Acoi.  Club,  121  Iowa, 
688,  63  LJI.A.  609,  97  N.  W.  91;  Western 
Commercial  Travvlers*  Asso.  v.  Smith,  40 
L.RA.  653,  29  C.  C.  A.  223,  66  U.  S.  App. 
393,  85  Fed.  401 ;  CarroU  t.  Fidelity  ft  C. 
Co.  137  Fed.  1012;  Travelers'  Ins.  Co.  v. 
M«lick.  27  L.RJL  629,  12  C.  C.  A.  644,  27 
U.  S.  App.  647,  65  Fed.  178;  Omberg  y. 
United  SUtMS  Mut  Acci.  Asso.  101  Ey.  303, 
72  Am.  St.  Rep.  413,  40  S.  W.  909;  Martin 
V.  Equitable  Acd.  Asso.  61  Hun,  407,  10 
N.  Y.  Supp.  279;  Martin  v.  Manufacturers' 
Acci.  Indemnity  Co.  151  N.  Y.  94,  46  N. 
E.  377;  Mardorf  v.  Accident  Ins.  Cs.  {1903] 
1  K.  B.  684;  Isitt  v.  Railway  Pass.  Aaaur. 
Co.  L.  R.  22  Q.  B.  Div.  604;  McCarthy  v. 
Travelers'  Ins.  Co.  8  Biss.  362,  Fed.  Cas. 
No.  8,682;  LAwrence  v.  Accidental  Ins.  Co. 
L.  R.  7  Q.  B.  Div.  216;  Preferred  Acci.  Ins. 
Co.  V.  Muir,  61  C.  C.  A.  466,  126  Fed.  926. 

Siebecker,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  insured  Eugene  Cary  for 
the  term  prescribed  in  the  policy  "against 
the  effects  of  bodily  injury  caused  solely  by 
external,  violent,  and  accidental  means,"  in 
the  sums  and  upon  the  conditions  specified, 
and,  among  other  things,  agreed  that,  "if 
death  shall  result  from  such  injury  within 
ninety  (90)  days  from  the  date  thereof,  the 
said  company  will  pay  the  sum  of  $5,000"  to 
the  beneficiaries  designated  in  the  policy. 
There  is  no  controversy  but  that  Mr.  Caiy 
■ustained  an  injury  to  his  right  leg,  which 
cansed  an  abrasion  of  the  skin,  that  bacte- 
ria, causing  septicemia  or  blood  poisoning, 
entered  his  system  through  such  abrasion, 
and  that  his  death  resulted  therefrom;  but 
there  is  a  wide  divergence  between  the 
claims  of  the  parties  as  to  what  was  the 
proximate  cause  of  Mr.  Gary's  detith  under 
the  established  facts  in  the  case.  One  pro- 
vision of  the  contract  is:  "This  insurance 
does  not  cover  ...  any  case  of  dis- 
6L.ILA.(N.S.) 


I  ability  or  death  whatever,  exeept  wbwe  the 
claimant  shall  furnish  to  the  company  di- 
rect and  positive  proof  that  such  disability 
or  death  resulted  proximately  and  solely 
from  accidental  causes."  The  jury  found 
specifically  that  Mr.  Gary's  death  resulted 
"proximately  and  solely  foom  bodily  injury 
caused  solely  by  external,  violent,  and  acci- 
dental means."  This  finding  is  assailed  up- 
on the  ground  that  it  is  impeached  by  the 
undisputed  facts  established  by  the  evidence 
and  the  findings  in  the  special  verdict. 
These  findings  are,  in  effect,  that  bcuiteria, 
causing  septicemia,  or  blood  poisoning,  en- 
tered Mr.  Cary's  system  through  the  abra- 
sion of  the  skin  caused  by  Mr.  Cary's  acci- 
dental fall,  and  that  his  death  was  imme- 
diately caused  by  the  septicemia  produoed 
from  the  infection  by  such  bacteria.  This 
contention  involves  the  inquiry  as  to  what 
is  meant,  under  the  law  of  insurance,  by 
the  proximate  cause  as  applied  and  used 
by  the  parties  to  the  contract.  The  term 
"proximate  cause"  as  here  employed  must  be 
understood  to  have  been  used  by  the  parties 
to  the  contract  in  its  common  and  accepted 
meaning,  as  adopted  and  approved  in  the 
law  under  like  conditions  and  circumstances. 
While  attempts  to  define  it  are  numerous, 
and  the  phraseology  employed  in  these  at- 
tempts differs  in  the  use  of  terms,  they 
all  aim  to  express  a  certain  and  definite 
meaning,  which  has  been  observed  and  ap- 
plied on  many  occasions  in  the  decisions 
of  this  court.  The  proximate  relation  of 
cause  and  effect,  establishing  legal  respon- 
sibility, implies  that  the  result  produced  hod 
its  inception  in  some  responsible  agency. 
The  difficulty  lies  in  ascertaining  the  agency 
to  which  the  .result  is  legally  attributable. 
As  stated  by  this  court,  the  proximate  cause 
"is  not  necessarily  the  immediate,  near,  or 
nearest  cause,  but  the  one  that  acts  first, 
whether  immediate  to  the  injury,  or  such 
injury  be  reached  by  setting  other  causes 
in  motion,  each  in  order  being  started  nat- 
urally by  the  one  that  precedes  it,  and  al- 
together constituting  a  complete  chain  or 
succession  of  events,  so  united  to  each  other 
by  a  close  causal  connection  as  to  form  a 
natural  whole,  reaching  from  the  first  or 
producing  cause  to  the  final  result."  Deisen- 
rieter  v.  Kraus-Merkel  Malting  Co.  97  Wis. 
288,  72  N.  W.  736.  To  determine  it  we 
must  ascertain  the  cause  which  from  it* 
inception  acts  in  a  continuous  sequence  and 
produces  the  injury  as  a  natural  and  pn4»- 
able  result.  It  cannot  be  ascertained  by 
any  specific  and  direct  test,  but  must  be  de- 
termined as  any  ultimate  fact  is  inferred 
from  evidentiary  facts.  If  different  agen- 
cies share  in  producing  a  result,  it  then  be- 
comes necessary  to  determine  which  is  the 
responsible  and  efficient  cause  fimn  which 
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the  injury  proceeds,  by  tracing  it  to 
the  active  agency  from  whose  inception  the 
injury  naturally  follows,  either  directly  or 
through  other  causes  set  in  aotion  by  it. 
Deisenrieter  ▼.  Kraus-Merkel  Malting  Co. 
mipra;  Milwaukee  &  St.  P.  R.  Co.  ▼.  Kel- 
logg, 94  U.  S.  469,  24  L.  ed.  250;  3  Joyce, 
Ins.  chap.  60;  I  Cyc.  Haw  &  Jt-roc.  p.  273. 

The  facts  upon  which  the  jury  based 
their  finding  of  the  special  verdict  that  Mr. 
Cary's  death  resulted  proximately  and  sole- 
ly from  bodily  injury  caused  solely  by  exter- 
iml,  violent,  and  accidental  means  are,  in 
effect,  that  he  accidentally  fell  and  sustained 
an  abrasion  of  the  skin  on  his  right  leg, 
which  wound  appeared  somewhat  red  and  in- 
flamed on  the  second  day;  that  on  the  eighth 
day  a  physician  first  saw  the  wound  and 
then  found  Mr.  Caiy  to  be  suffering  from 
blood  poisoning;  and  that  two  days  there- 
after he  died.  The  evidence  also  shows 
that  the  abrasion  of  the  skin  furnished  the 
portal  of  entrance  through  which  bacterial 
Infection  entered  Mr.  Caiy's  system  and 
caused  the  septicemia  which  was  the  imme- 
diate cause  of  his  death.  It  is  urged  that, 
unless  the  evidence  establishes  the  fact  that 
the  bacterial  infection  occurred  ait  the  time 
of  the  bodily  injury  by  the  fall,  it  cannot 
be  found  that  his  death  was  proximately  and 
volely  caused:  by  the  acident.  As  above  stat- 
ed, responsible  causation,  as  applied  in  the 
law,  is  not  dependent  on  time,  distance,  or 
«  mere  succession  ef  events.  If  an  injury 
is  inflicted  by  an  event,  and  it  is  found 
that  it  has  set  in  motion  all  the  succeeding 
agencies  sharing  in  the  result,  then  such 
event,  as  the  efficient  producing  cause  of  the 
Injury,  is  held  to  be  the  proximate  cause  of 
the  injury.  Under  such  circumstances,  the 
causal  connection  in  the  chain  of  events  is 
shown  by  the  dependence  of  each  event  for 
its  action  on  the  one  preceding  it,  which 
thus  form  a  continuous  whole,  with  a  proxi- 
mate relationship  established  between  the 
event  which  acted  first  through  those  nat- 
urally succeeding  and  the  point  of  injury. 
Apply  thi*  test  to  the  facts  before  us,  and  it 
is  shown  that  no  such  bacterial  infection 
would  in  all  probability  have  occurred  had 
there  been  no  abrasion  of  the  skin.  This 
leads  to  tite  inevitable  inference  that  the 
bacterial  infection  and  the  resultant  sep- 
ticemia were  in  the  natural  course  of  events 
dependent  upon  and  set  in  motion  by  the 
abrasion  of  the  akin  caused  by  the  faU. 
The  entry  of  bacteria  into  the  system  can- 
not be  considered  as  an  independent  cause 
and  as  having  intervened  between  the  acci- 
dental fall  and  the  death,  because  of  the 
fact  that  it  was  conditioned  on  the  existence 
of  the  abrasion  of  the  skin  and  was  wholly 
incidental  to,  and  set  in  motion  by,  it,  thus 
making  it  one  of  the  event*  in  the  dif  <**  ' 
<L.R.A.(N.8.) 


causation.  We  are  satisfied  that  the  jury 
were  well  warranted  in  their  conclusion  that 
Mr.  Cary's  death  resulted  proximately  and 
solely  from  his  accidental  falling  on  the 
floor. 

The  policy  exempted  the  defendant  from 
any  liability  for  any  injury  "resulting  from 
any  poison  or  infection,  or  from  anything 
accidentally  or  otherwise  taken,  adminis- 
tered, absorbed,  or  inhaled."  Exemption 
from  liability  is  claimed  under  this  provi- 
sion, under  the  jury's  finding  that  "the  im- 
mediate cause  of  the  death  of  Eugene  Cary 
[was]  infection  from  bacteria  producing  the 
septicemia."  This  provision  of  the  policy 
exempts  defendant  from  liability  in  case  Mr. 
Cary's  death  was  caused  by  poison  or  infec- 
tion. Nothing  further  need  be  said  to  refute 
the  idea  that  bacterial  infection  proximate- 
ly caused  his  death  under  the  terms  of  the 
policy.  This  provision  of  the  policy  is  an 
exemption  from  liability  only  where  the  re- 
sultant Injury  was  pVvximately  caused  in 
the  manner  specified  in  the  provision.  We 
have  shown  that  the  infection  which  pro- 
duced the  septicemia,  which  the  jury  found 
was  the  "immediate  cause"  of  death,  cannot 
be  held  to  be  its  proximate  cause,  and  there- 
fore it  does  not  come  within  the  terms  of 
this  exemption.  Since  the  verdict  negatives 
any  claim  that  death  was  produced  by  poi- 
son or  from  anything  "accidentally  or  other- 
wise taken,  administered,  absorbed,  or  in- 
haled," we  need  not  further  consider  this 
exemption.  In  so  far  as  there  was  a  con- 
flict in  the  evidence  on  this  question  it  has 
been  resolved  in  plaintiff's  favor  by  the  jury. 

Another  exemption  agreed  upon  by  the 
parties  is  that  defendant  should  not  be  li- 
able for  death  "resulting  either  directly  or 
indirectly,  wholly  or  in  part,  from  .  .  . 
bodily  inflrmity  or  disease  of  any  kind." 
The  facta  as  found  exclude  the  idea  that 
Mr.  Cary  was  afflicted  with  any  bodily  in- 
firmity or  disease  other  than  septicemia  in- 
duced by  bacterial  infection  entering 
through  the  abrasion. of  the  skin.  The  ex- 
emption manifestly  cannot  apply  to  this 
bodily  infirmity  or  disease,  the  result  of  the 
accident;  for,  if  it  were  treated  as  within 
the  exemption,  then  it  would  be  diflficult  to 
conceive  of  liability  under  any  circumstan- 
ces under  insurance  against  effects  of  bodily 
injury  caused  solely  by  external,  violent,  and 
accidental  means.  In  the  very  nature  of 
things,  injury  resulting  from  such  an  ac- 
cident must  be  accompanied  by  some  bodily 
infirmity  in  the  genertl  sense,  and  probably 
by  disease  in  some  form  and  degree,  which 
in  some  measures  contribute  to  the  resulting 
disability  or  death.  The  utterance  of  the 
court,  in  the  recent  case  of  White  ▼.  Stand- 
ard Life  &  Aeci.  Ins.  Co.  96  Minn.  77,  103 
**  taking  on  this  subject,  aptly 
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states  the  rule  applicable  to  this  condition  of 
the  policy:  "If,  however,  the  injury  be  the 
cause  of  the  infirmity  or  disease, — if  the  dis- 
ease results  and  springs  from  the  injury, — 
the  company  is  liable,  though  both  co-oper- 
ate in  causing  death.  The  distinction  made 
in  this  particular  is  found  in  that  class  of 
cases  where  the  infirmity  or  disease  existed 
in  the  insured  at  the  time  of  the  injury, 
and,  on  the  other  hand,  that  cla«8  of  cases 
where  the  disease  was  caused  and  brought 
about  by  the  injury.  And  even  in  cases 
where  the  insured  is  afflicted  at  the  time 
of  the  accident  with  some  bodily  disease,  if 
the  accidental  injury  be  of  such  a  nature  as 
to  cause  death  solely  and  independently 
of  the  disease,  liability  exists."  The  facts 
of  this  case  justify  the  conclusion  that  Mr. 
Cary's  death  resulted  from  the  injury  he 
accidentally  received,  and  defendant  is  liable 
within  the  intent  and  meaning  of  the  pro- 
vision of  the  policy.  1  Cyc.  Law  &  Proc.  p. 
261;  Hall  y.  American  Masonic  AccL  Asso. 
86  Wis.  518,  67  N.  W.  366;  Freeman  v.  Mer- 
cantile Mut.  Acci.  Asso.  156  Mass.  351,  17 
L.kA.  753,  30  N.  E.  1013;  Manufacturers' 
Acci.  Indemnity  Co.  v.  Dorgan,  22  L.R.A. 
620,  7  C.  C.  A.  681,  16  U.  S.  App.  290,  58 
Fed.  946;  Western  Commercial  Travelers' 
Asso.  v.  Smith,  40  LJt.A.  653,  29  C.  C  A. 
223,  56  U.  S.  App.  393,  85  Fed.  401;  United 
States  Mut.  Acci.  Asso.  v.  Barry,  131  U.  S. 
100,  33  L.  ed.  60,  9  Sup.  Ct.  Rep.  755.  The 
court  properly  awarded  judgment  on  the 
special  verdict. 
Judgment  affirmed. 


NOBTH  CAROLINA  SUPREME  COURT. 
NELSON  0.  JONES 

V. 

PBSNNSYLVANIA  CASUALTY  COMPANY, 
Appt. 

(140  N.  C.  262,  62  S.  E.  678.) 

Health   insurance— blood   poisomng — condi- 
tions. 

A  provision  in  a  health  insurance 
policy  for  indemnity  for  blood  poisoning 
cannot  be  destroyed  by  the  condition  that 
the  policy  shall  not  apply  to  any  disease 
resulting  from  an  injury  or  another  disease. 

(December  12,  1906.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  McDowell  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  » 
health  insurance  policy.    Affirmed. 

Statement  by  Hoke,  J.: 

Action  on  insurance  policy  tor  an  indem- 
nity of  $5  per  week  for  twenty-six  weeks.  A 
jury  trial  was  waived,  and  from  the  findings 
of  fact  by  the  court  it  appeared  that  th« 
plaintiff,  being  the  holder  of  an  ordinary 
health  policy  in  defendant  company,  on  the 
29th  of  November,  1902,  received  a  small 
scratch  on  the  hand ;  that  the  same  began 
to  inflame,  blood  poisoning  developed,  and 
on  December  3,  1902,  the  plaintiff's  arm  was 
of  necessity  amputated;  that  the  plaintiff 
was  rendered  incapable  of  performing  any 
kind  of  manual  labor  and  continued  so  dis- 
abled for  a  term  of  twenty-six  weeks,  for 
which  time  he  sues  for  the  stipulated  in- 
demnity; that  all  the  formal  preliminary  re- 
quirements have  been  complied  with  on  the 
part  of  the  plaintiff,  and  proof  of  the  plain- 
tiff's disability  for  twenty-six  weeks  duly 
filed  with  defendant  company.  There  was 
judgment  for  the  plaintiff  at  the  contract 
rate,  and  the  defendant  excepted  and  ap- 
pealed. 

Mr.  J.  W.  PlcM  for  appellant. 
Mr.  D.  E.  Hudgina  for  appellee. 

Hoke,  J.,  delivered  the  opinion  of  the 
court; 

The  policy  (section  4)  contains  a  definita 
stipulation  for  indemnity  at  $5  per  week, 
not  to  exceed  twenty-six  weeks,  in  ease  of 
disability  arising  from  certain  specified  dis- 
diseases;  blood  poisoning  beingoneexpressly 
named.  This  disease  being  evidently  the 
direct  and  controlling  cause  of  the  disability, 
as  a  matter  of  first  impression  the  right  of 
the  plaintiff  to  recover  would  seem  to  b« 
clear.  The  policy,  however,  having  given 
this  assurance  of  indemnity,  then  takes  up 
the  matter  of  provisos  by  way  of  restriction, 
and  stipulates  further:  (1)  That  this 
policy  shall  not  apply  to  any  illness  or  dis- 
ease whatever  except  those  named.  (2) 
That  it  shall  not  apply  to  any  disease  which 
is  complicated  with  or  results  from,  any 
disease  not  herein  named,  etc.  (3)  Nor  to 
and  disease  or  illness  which  results  from  in- 
jury, etc.    (4)  Nor  in  effect  to  any  disease 


Case  Note. —  Liability  on  health  insur- 
ance policy  for  death  or  disability  caused  by 
blood  poisoning:  A  careful  search  of 

th<s  authorities  fails  to  disclose  any  other 
reported  case  on  the  subject  of  the  liability 
on  a  health  insurance  policy  for  death  or 
disability  caused  by  blood  poisoning.  But 
6L.R.A.(N.S.) 


the  question  whether  death  or  disabiUty 
caused  by  blood  poisoning  following  an  ac- 
cident is  the  result  of  an  accident  or  of  a 
disease  is  considered  in  a  nuniber  of  casea 
which  are  collected  and  discussed  in  the 
note  to  Gary  v.  Preferred  ApcL  Ina.  Oc 
ante,  926.  Digtzed  by  COOgle 
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which  develops  or  results  from  those  diseases 
that  are  named,  etc.  There  are  many  other 
limitations  and  restrictions  in  the  policy, 
for,  aa  my  Lord  Coke  would  say,  "the  'etc' 
meaneth  much;"  but  those  set  out  are 
enough  to  show  that,  if  these  provisos  can 
prevail,  blood  poisoning  is  entirely  with- 
drawn from  the  operation  of  the  policy,  and 
any  and  all  stipulation  for  indemnity  con- 
cerning it  effectually  removed.  So  far  as 
we  are  informed,  blood  poisoning  is  not  con- 
sidered as  one  of  the  primary  or  idiopathic 
diseases.  It  is  a  toxic  condition  of  the 
blood  caused  either  from  or  through  a  sur- 
face wound  or  some  internal  lesion,  or  from 
the  brealcing  down  of  tissue  incident  to  an 
existent  or  precedent  disease,  and  thereby 
producing  suppuration.'  As  to  this  disease, 
therefore,  these  provisos  remove  every  pos- 
sible condition  where  the  disease  can  occur, 
and,  if  upheld,  would  as  stated  entirely  set 
aside  the  definite  contract  for  indemnity 
contained  in  a  former  clause  of  the  policy: 
Such  a  result  cannot  be  permitted,  and  is 
not  sustained  by  authority.  It  is  established 
doctrine  in  construing  these  policies  that 
doubts  shall  be  resolved  in  favor  of  the  in- 
sured. As  stated  in  Vance  on  Insurance,  p. 
592:  "Probably  the  most  important  general 
rule  guiding  the  courts  in  the  construction 
of  insurance  policies  is  that  all  doubt  or  un- 
certainty as  to  the  meaning  of  the  contract 
shall  be  resolved  in  favor  of  the  insured." 
And,  speaking  of  certain  kinds  of  special 
insurance,  this  author  further  says;  "This 
rule,  it  is  well  settled,  applies  in  full  force 
to  these  contracts  of  special  insurance  which, 
unfortunately  for  both  insurer  and  insured, 
are  often  filled  with  numerous  conditions, 
the  legal  significance  and  economic  purpose 
«f  which  are  alike  uncertain."  In  Kendrick 
▼.  Mutual  Ben.  L.  Ins.  Co.  124  N.  C.  315,  70 
Am.  St.  Rep.  602,  32  S.  E.  728,  it  is  held: 
"The  uniform  rule  of  construction  of  in- 
surance poHoies  is  that,  if  reasonably  sus- 
ceptible of  two  constructions,  that  one  will 
be  adopted  which  is  most  favorable  to  the 
insured." 

Another  principle  appUcable  to  the  case 
before  us,  and  equally  weU  established,  is 
that,  while  clauses  in  a  contract  apparently 
repugnant  must  be  reconciled  if  it  can  be 
done  by  any  reasonable  construction,  yet  a 
proviso  which  is  utterly  repugnant  to  the 
body  of  the  contract  and  irreconcilable  with 
it  wiU  be  rejected;  likewise,  a  subsequent 
clause  irreconcilable  with  a  former  clause 
and  repugnant  to  the  general  purpose  and 
intent  of  the  contract  will  be  set  aside. 
Hawkins  v.  Qoldsboro  Lumber  Co.  139  N. 
C.  160,  61  8.  E.  862;  Bishop,  Contr.  §&  386, 
387;  Devlin,  Deeds,  §  838;  Beach,  Modem 
Law  of  Contracts,  8  718. 

Our  conclusion  is  that,  aa  to  blood  poison- 
6L.R.A.(N.S.) 


ing,  the  various  restrictive  provisos  are  en- 
tirely repugnant  to  the  definite  stipulation 
of  indemnity  contaiced  in  the  main  body  of 
the  contract,  and  are  contrary  to  the  gen- 
eral intent  and  purpose  of  the  policy,  and 
cannot  avail  to  defeat  the  plaintiff's  recov- 
ery. 
Judgment  affirmed. 


ILLINOIS  STTPSEME  COURT. 

CENTRAL  AOOTOENT  INSDRANCB  COM- 
PANY, Appt., 

V. 

ALVINB  REMBE  et  aL 
(220  nL  161.  77  N.  E.  123.) 

Accident  insurance — blood  poisoning. 

1.  Death  from  blood  poisoning  follow- 
ing an  accidental  cut  in  the  finger  of  the 
holder  of  an  accident  policy  is  within  the 
terms  of  the  policy  providing  compensation 
in  case  of  death  by  external  violence  and 
accidental  means. 

Sane — exemption  from  contact  with  poison. 

2.  A  clause  in  an  accident  insurance  pol- 
icy exempting  the  insurer  from  liability  for 
death  resulting  from  contact  with  poisonous 
substances  does  not  apply  in  case  of  death 
from  blood  poisoning  caused  by  germs  in- 
fecting an  accidental  wound. 

Same — septic  wound. 

3.  An  injury  to  a  physician  by  the 
breaking  of  a  bottle  from  which  he  ^n  at- 
tempting to  secure  medicine  for  a  patient 
is  within  the  terms  of  a  clause  of  an  acci- 
dent insurance  policy  making  the  insurer, 
liable  for  septic  wounds  caused  by  accident 
while  performing  an  operation  pertaining  to 
the  business  of  the  insured. 

Same — "operation"  defined. 

4.  The  word  "operation,"  in  a  clause  of 
an  accident  insurance  policy  making  insurer 
liable  for  injuries  from  septic  wounds 
caused  by  accident  while  performing  an  op- 
eration pertaining  to  the  business  of  the 
insured,  a  physician,  means  treatment  per- 
taining to  his  business,  and  is  not  limited 
to  surgical  operations. 

Inatiuctiona — accident  policy — limitations. 

5.  The  court,  in  instructing  the  jury  as 
to  liability  upon  an  accident  insurance  pol- 
icy for  death  caused  by  a  wound,  need  not, 
after  stating  that  such  liability  would  ex- 
ist in  case  death  resulted  from  the  wound, 
add  the  negative  language  of  the  polioy, 
"independently  of  all  other  causes." 

( February  21,  1906.) 

Note. —  There  appears  to  be  no  other  re- 
ported case  bearing  upon  the  point  covered 
by  the  third  headnote  in  the  above  case.  On 
the  general  question  as  to  liability  on  an  ac- 
cident insurance  polioy  for  death  or  disabil- 
ity caused  by  blood  poisoning,  see  note  to 
Gary  v.  Preferred  Acci.  Ins.  Co.  ante,  926. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Court,  Third  District, 
affirming  a  judgment  of  the  Circuit  Court 
for  Logan  County  in  plaintiffs'  favor  in  an 
action  brought  to  enforce  payment  of  the 
amount  alleged  to  be  due  on  an  accident  in- 
surance policy.     Affirmed, 

Statement  by  Wilkin,  J.t 

Appellees,  as  beneficiaries,  began  an  ac- 
tion of  assumpsit  in  the  circuit  court  of 
Logan  county  against  the  appellant  to  re- 
coyer  upon  a  policy  of  insurance  issued  by 
it  to  Dr.  Edward  Rembe.  Dr.  Rembe,  in 
May,  1903,  being  a  physician  and  surgeon 
practising  his  profession  in  the  city  and 
vicinity  of  Lincoln,  this  state,  was  solicited 
by  am  agent  of  appellant  to  take  an  acci- 
dent policy  in  his  company,  which  he  con- 
sented to  do.  The  policy  tendered  him  con- 
tained the  following  clause:  "This  policy 
does  not  cover  .  .  .  death  ...  re- 
sulting wholly  or  partially  from  any  of  the 
following  causes:  .  .  .  voluntary  or  in- 
voluntary taking  of  poison  or  contact  with 
poisoned  substance."  He  declined  to  accept 
it,  and  insisted  upon  an  additional 
clause  to  cover  blood  poisoning  or 
septicemia.  The  policy  was  returned  to 
the  company  and  a  slip  attached  thereto  as 
follows:  "Policy  No.  76,719  is  hereby  ex- 
tended to  cover  that  elast  of  injuries  known 
as  septic  wounds,  caused  by  cuicident  while 
performing  any  operation  pertaining  to  the 
business  of  the  insured,  the  poison  matter 
being  injected  into  the  wound  at  the  time  of 
the  accident  and  resulting  in  disability  or 
death  under  the  conditions  of  the  policy." 
The  policy,  with  the  slip  attached,  was  again 
tendered  to  the  insured,  accepted  by  him, 
and  the  premium  paid.  On  November  25, 
1903,  the  insured,  in  the  course  of  his  prac- 
tice as  a  physician,  was  treating  a  patient 
afflicted  with  syphilis  in  a  virulent  form,  of 
several  weeks  duration.  During  the  treat- 
ment in  his  office,  while  in  the  act  of  pre- 
paring medicine  to  be  administered  to  tlie 
patient,  he  attempted  to  remove  the  cork 
from  a  glass  bottle,  and  the  top  or  neck  of 
it  was  accidentally  broken,  cutting  a  small 
wound  in  one  of  the  fingers  of  his  right 
hand.  He  immediately  dressed  the  cut, 
binding  it  up  in  gauze  cloth  and  rubber  tis- 
sue. Upon  the  afternoon  of  the  same  day, 
and  again  upon  the  next  day,  he  treated  a 
child  suffering  from  an  abscess  in  the  ear, 
which  was  discharging  pus.  On  the  next 
morning  after  breaking  the  bottle  the  wound 
on  his  finger  began  to  pain  him  and  swell, 
and  on  the  second  day  a  well-defined  case  of 
septicemia,  or  blood  poisoning,  manifested 
itself.  Skilled  physicians  were  called,  who 
by  operation  and  other  means  made  every 
effort  to  save  his  life,  but  failed,  and  on 
6L.R.A.{N.S.) 


December  14th  he  died.  The  appellant  re- 
fused to  pay  the  policy,  and  upon  the  trial 
in  the  circuit  court  judgment  was  rendered 
in  favor  of  the  plaintiffs  for  the  full  amount 
thereof,  $6,000.  That  judgment  having  been 
affirmed  by  the  appellate  court,  this  further 
appeal  is  prosecuted. 

Messrs.  King  ft  MiUer,  for  appellant: 

If  septicemia,  in  this  case,  waa  not  a 
natural  result  of  the  injury,  then  the  cut 
was  not  the  proximate  cause  of  death. 

Delaney  v.  Msdem  Aoci.  Club,  121  Iowa, 
628,  68  LJt.A.  605,  97  N.  W.  91;  Western 
Commercial  Travelers'  Amo.  v.  Smith,  40 
L.R.A.  653,  29  0.  0.  A.  223,  66  U.  S.  App. 
393,  85  Fed.  401. 

If  the  poison  was  on  the  bottle,  and  was 
injected  into  the  wound  coincident  with  the 
injury,  then  the  injury  and  inoculation  were 
separate  and  distinct  causes,  though  uniting 
to  form  the  proximate  cause.  One  of  the 
two  causes  being  contact  with  poison,  ap- 
pellees cannot  recover  under  the  first  count. 

Martin  v.  Manufacturer's  Acci.  Indemnity 
Co.  161  N.  Y.  94,  46  N.  E.  379;  Miner  v. 
Travelers'  Ins.  Co.  3  OUo  S.  &  O.  P.  Dea 
289. 

The  insurer  was  exempt. 

Preferred  Acci.  Ins.  Co.  v.  Robinson  (Fla.) 
61  LJELA.  146,  33  So.  1106;  Meehan  v.  Trad- 
ers' &  T.  Acci.  Co.  34  Misc.  168,  68  N.  Y. 
Supp.  821;  McQIother  v.  Provident  Mnt. 
Acci.  Co.  S2  C.  0.  A.  318,  00  U.  S.  App.  705. 
89  Fed.  685;  Hasten  v.  Interstate  Casualty 
Co.  99  Wis.  73,  40  L.R.A.  651,  74  N.  W.  536. 

Messrs.  Blinn  &  Covey,  for  aippelleea: 

Where  the  insured  accidentally  cut  hia 
finger,  making  a  visible  wound,  and  blood 
poisoning  ensued,  which  finally  terminated 
in  his  death,  the  prime  cause  of  his  death 
refers  to  the  original  cut  on  the  finger,  and 
septicemia  is  an  incident  only. 

Martin  v.  Manufacturers'  AccL  Indemnity 
Co.  161  N.  Y.  94,  46  N.  E.  379;  Western 
Commercial  Travelers'  Asso.  v.  Smith,  40 
L.RA.  663,  29  a  C.  A.  223,  66  U.  S.  App. 
393,  86  Fed.  401;  Freeman  ▼.  Mercantile 
Hut.  Acci.  Asso.  166  Mass.  361,  17  LJEUA. 
763,  30  N.  E.  1013;  Travelers'  Ins.  Co.  ▼. 
Murray,  16  Colo.  296,  25  Am.  St.  Jlep.  267, 
26  Pac  774;  Young  v.  Accident  Ins.  Co.  8 
Montreal  L.  Rep.  6  8.  0.  3;  Delaney  v.  Mod- 
em Acci.  Club,  121  Iowa,  628,  63  LJt.A.  605, 
97  N.  W.  91;  Niblack,  Ben.  Soc  p.  768. 

A  clause  in  a  policy  exempting  the  com- 
pany from  liability  from  insured  coming  in 
contact  with  poisonous  substances  does  not 
bar  a  recovery  where  the  insured  cut  his 
finger  and  blood  poisoning  ensued  which  ter- 
minated in  death. 

Omberg  v.  United  States  Mut.  Acd.  Asao. 
101  Hy-  303,  72  Am.  St.  Rep.  fki,  40  B.  m, 
909.  Dig  t  zed  by  V^OOQlC 
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WiUdn,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  made  timely  and  proper 
motions  to  have  the  jury  instructed  to  find 
it  noi  guilty,  but  the  motions  were  overruled 
and  exceptions  talcen.  That  ruling  ia  as- 
signed as  error;  also  that  the  trial  court 
erred  in  the  giving  of  the  first  and  second 
instructions  on  behalf  of  the  plaintiffs. 
Most  of  the  brief  and  argument  on  behalf 
of  the  appellant  is  devoted  to  the  alleged 
error  in  giving  those  instructions,  although 
the  refusal  to  give  the  peremptory  instruc- 
tion is  urged  as  reversible  error  and  may 
be  properly  considered  first,  for  the  reason 
that,  if  there  vras  error  in  that  regard,  other 
questions  are  immaterial. 

The  declaration  contains  two  counts.  The 
first  declares  upon  the  policy  as  it  was  first 
tendered  to  the  assured  without  the  at- 
tached slip,  and  avers  that  while  the  de- 
ceased was  in  pursuit  of  his  avocation  as  a 
physician  and  surgeon,  and  while  undertak- 
ing to  remove  the  cork  from  a  bottle,  his 
finger  was  injured,  and  the  wound  caused 
blood  poisoning,  resulting  in  his  death.  The 
second  declares  upon  the  policy  am  modified 
by  the  attached  slip,  and  avers  the  injury 
from  the  broken  bottle,  and  that  poison  mat- 
ter from  the  patient  suffering  from  syphilis 
became  injected  into  the  wound  at  the  time 
of  the  accident,  resulting  in  death.  The  evi- 
dence is  to  the  effect  that  on  November  25, 
1903,  the  date  of  the  injury  to  the  finger. 
Dr.  Rembe,  the  insured,  was  a  middle-aged 
man  of  strong  physique,  enjoying  perfect 
health;  that  he  was  on  that  day  called  upon 
to  treat  a  patient  suffering  with  syphilis, 
and  while  preparing  medicine  for  him  and 
attempting  to  remove  the  cork  from  a  bottle 
he  accidentally  broke  the  neck  of  the  bot- 
tle, the  pieces  of  glass  cutting  a  small  wound 
in  the  middle  finger  of  bis  right  band)  that 
he  immediately  dressed  the  wound  and 
bandaged  it,  but  the  next  morning  the  hand 
began  to  swell,  causing  him  great  pain,  and 
finally  resulted  in  his  death  from  septicemia, 
or  blood  poisoning,  three  wedcs  later.  These 
facts  are  not  disputed,  and  they  not  only 
tend  to  prove,  but  establish,  the  fact  that 
the  death  of  the  insured  resulted  from  the 
accidental  injury  to  his  finger;  and  we  are 
unable  to  see  how  it  can  be  seriously  con- 
tended that,  under  these  facts  and  the  law 
applicable  to  the  case,  his  beneficiaries  are 
not  entitled  to  recover  under  the  first  count 
of  their  declaration.  The  policy  without  the 
attached  slip  provided  that  upon  the  death 
of  the  insured  caused  by  external  violence 
and  accidental  means  the  company  would 
pay  to  the  beneficiaries  therein  named,  if 
surviving,  the  sum  of  $5,000.  The  conten- 
fiL.R.A.(N.a) 


tion  of  the  defendant  below  is  that  the  death 
was  not  caused  by  the  wound  alone,  but 
by  blood  poisoning,  and  therefore  the  com- 
pany is  not  liable ;  in  other  words,  that  the 
injury  was  not  the  proximate  cause  of  the 
death  of  the  insured.  The  cause  of  the 
death,  as  we  understand  it,  was  the  wound 
in  the  finger,  by  means  of  which  blood  poi- 
soning intervened.  Without  the  accidental 
wounding  of  the  finger  blood  poisoning 
would  not  have  ensued,  and  therefore  that 
disease  was  only  incidental  to  the  wound.  It 
we  turn  to  the  evidence  of  the  physicians 
who  testified  in  the  case,  we  find  that  they 
with  one  accord  agreed  that,  under  the  facts 
and  circumstances  shown,  the  septicemia,  or 
blood  poisoning,  would  not  have  been  pro- 
duced but  for  the  incision  or  wound  in  the 
finger,  into  which  the  poisonous  germs  en- 
tered and  contaminated  the  blood.  At  least 
their  evidence  strongly  tends  to  prove  that 
fact,  and  for  the  purposes  of  this  decision 
that  is  all  that  is  necessary. 

In  Martin  v.  Manufacturers'  Acd.  In- 
demnity Co.  151  N.  Y.  04,  45  N.  E.  379,  the 
insured  accidentally  injured  the  second  finger 
of  his  right  hand  in  some  way  not  dearly 
explained,  but  probably  from  the  wires  of  an 
umbrella  which  he  was  attempting  to  raise, 
and  the  injury  was  followed  by  blood  poison- 
ing, of  which  he  afterwards  died.  IVior  to 
the  injury  of  the  finger  he  had  crushed  the 
thumb  of  his  left  hand,  and  one  of  the 
questions  in  the  case  was  whether  the  wound 
of  the  finger  was  the  only,  proximate,  and 
sole  cause  of  the  death  of  the  insured;  that 
is,  whether  or  not  the  accident  and  inocula- 
tion of  the  wound  were  coincident,  or 
whether  the  inoculation  occurred  after  the 
injury,  from  suppuration  of  the  wound  on 
the  thumb  of  the  left  hand.  The  question 
whether  the  blood  poisoning  was  caused  by 
matter  from  the  wound  on  the  thumb,  or 
was  immediately  developed  from  the  wound 
on  the  finger,  by  inoculation  or  otherwise, 
at  the  very  time  of  that  injury,  was  litigated 
on  the  trial,  and  medical  experts  were  called 
by  each  side  to  testify  on  the  subject.  The 
court  charged  the  jury,  in  substance,  that, 
if  the  blood  poisoning  was  caused  by  con- 
tact of  the  wound,  or  from  matter  communi- 
cated from  the  thumb  after  the  injury  to 
the  finger,  the  plaintiff  could  not  recover. 
The  court  of  appeate  said:  "We  think  the 
court  did  not  err  to  the  prejudice  of  the  de- 
fendant in  charging  that,  if  the  jury  should 
find  that  the  virulent  matter  which  produced 
the  blood  poisoning  was  communicated  to 
the  wound  coincident  with  its  infliction,  and 
the  death  was  produced  by  the  blood  poison- 
ing, it  was  a  death  within  the  policy.  The 
policy  provides  that  the  insurance  shall  not 
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extend  'to  any  ease  except  where  the  injury 
is  the  proximate  and  sole  cause  of  the  dis* 
ability  or  death.'  .  .  .  There  was  medic- 
al testimony  to  the  effect  that  the  viros 
was  probably  on  the  umbrella,  or  whatever 
instrument  it  was  which  inflicted  the  woimd; 
and  the  condition  of  the  thumb  and  the 
bandaging  afforded  an  inference  that  that 
was  not  a  source  of  the  virulent  infection. 
All  the  evidence  upon  this  point  was  sub- 
mitted to  the  jury,  including  the  statement 
of  the  assured  in  the  notice  of  injury;  and, 
the  jury  having  found  the  fact  in  favor  of 
the  plaintiff,  the  finding  cannot  now  be  dis- 
turbed. Upon  the  fact  as  found,  the  inocu- 
lation of  the  wound  at  the  very  time  of  its 
infliction  was  a  part  of  the  injury  [and  the 
immediate  caiue  of  the  death].  Without 
the  wound  there  would  have  been  no  inocu- 
lation, and  so,  also,  without  the  inocula- 
tion, the  wound  would  not,  probably,  have 
been  fatal.  But  it  is  impossible  to  separate 
the  two  in  the  practical  construction  of  this 
condition  in  question.  Both  were  contribut- 
ing and  coexisting  causes  of  the  death,  set 
in  motion  and  operating  together  from  the 
same  moment  of  time." 

In  the  case  of  Western  Oommereial  Travel- 
ers' Asao.  V.  Smith,  40  L.R.A.  053, 20  C.  C.  A. 
823,  ee  U.  8.  App.  303.  86  Fed.  401,  the  ac- 
cidental abrasion  of  the  skin  of  one  of  the 
toes  of  the  insured  resulted  in  blood  poison- 
ing and  death.  The  United  States  circuit 
court  of  appeals  in  deciding  the  case  said: 
"It  is  earnestly  contended,  however,  that 
the  death  was  not  caused  by  bodily  injuries 
effected  by  external,  violent,  and  accidental 
means,  because  the  disease  of  blood  poison- 
ing was  the  cause  and  the  abrasion  of  the 
skin  of  the  toe  was  only  the  occasion,— the 
locality  in  which  the  disease  first*  appeared. 
...  If  the  death  was  caused  by  a  dis- 
ease which  was  not  the  result,  of  any  bodily 
infirmity  or  disease  in  existence  at  the  time 
of  the  accident,  but  wliich  was  itself  caused 
by  the  external,  violent,  and  accidental 
means  which  produced  the  bodily  injury, 
the  association  was  equally  liable  to  pay 
the  indemnity.  In  such  a  case  the  disease 
is  an  effect  of  the  accident;  the  incidental 
means  produced  and  used  by  the  original 
moving  cause  to  bring  about  its  fatal  ef- 
fect; a  mere  link  in  the  chain  of  causation 
between  the  accident  and  the  death."  To 
the  same  effect  are  the  cases  of  Omberg  v. 
United  States  Mut.  Acci.  Asso.  101  Ky.  303, 
72  Am.  St.  Rep.  413,  40  S.  W.  909;  Free- 
man ▼.  Mercantile  Mut.  Acci.  Asso.  156  Mass. 
351,  17  JJ.IUA.  763,  30  N.  E.  1013;  Travelers' 
Ins.  Co.  V.  Murray,  16  Colo.  296,  25  Am.  St. 
Rep.  267,  26  Pac.  774;  Young  v.  Accident 
Ins.  Co.  Montreal  L.  Rep.  6  S.  C  3. 
6L.R.A.(N.S.) 


In  the  case  of  Delaney  ▼.  Modem  AcoL 
Qub,  121  Iowa.  528.  63  LJI.A.  603,  97  N. 
W.  01,  it  was  said:  "The  simple  question 
is  whether  the  death  of  Delaney  resulted 
through  natural  causes,  without  the  inter- 
position of  a  new  and  independent  cause 
from  the  out  on  his  finger.  Disease  brought 
about  as  the  result  of  a  wound,  even  though 
not  the  necessary  or  probable  result,  yet  if 
it  is  the  natural  result  of  the  wound,  and 
not  of  an  independent  cause,  is  properly  at- 
tributed to  the  wound,  and  death  resulting 
from  the  disease  is  a  death  resulting  from 
the  wound,  even  though  the  wound  was  not, 
in  its  nature,  mortal  or  even  dangerous." 

The  doctrine  announced  by  all  of  these 
cases  is  tersely  stated  by  Niblack  on  Benefit 
Societies  and  Accident  Insurance,  p.  768,  in 
which  he  says:  "If  the  inoculation  occurred 
at  the  time  the  wound  was  made  and  was 
a  part  of  the  accident,  the  accident  was  the 
sole  and  proximate  cause  of  the  death, 
though  blood  poisoning  ensued." 

The  claim,  not  seriously  insisted  upon, 
that  the  inoculation  was  caused  by  the  pus 
discharged  from  the  child's  ear,  is  wholly 
unsupported  by  the  evidence. 

The  policy  in  this  case,  without  the  slip, 
exempted  the  company  from  liability  if 
death  resulted  from  the  "taking  of  poison  or 
contact  with  poisonous  substance,"  and  it 
is  contended  by  eounsel  for  appellant  that 
the  death  of  the  insured  was  caused  by  the 
wound  ooming  in  contact  with  virus  from 
the  syphilitic  patient,  either  upon  the  hands 
of  the  doctor  or  upon  the  neck  of  the  bottle 
which  was  broken.  The  rule  is  familiar 
that  policies  of  insurance,  especially  where 
they  seek  to  Umit  the  liability  of  the  in- 
surer, must  be  construed  most  strongly 
against  the  company  issuing  the  policy  and 
whose  language  it  is.  We  do  not  think, 
under  that  rule,  the  language  of  the  policy 
can  be  given  the  meaning  here  attempted 
to  be  put  upon  it.  If  poisonous  germs  en- 
tered the  wotmd,  causing  blood  posoning, 
that  wound  would  not  be,  within  the  fair 
meaning  of  the  policy,  "coming  in  contact 
with  poisonous  substance,"  causing  death. 
Even  if  the  germs  were  a  poisonous  sub- 
stance within  the  meaning  of  the  policy, 
those  germs,  according  to  the  testimony, 
would  have  produced  no  injurious  effect, 
but  for  the  wound  in  the  finger.  They  only 
became  poisonoiw  when  allowed  to  mingle 
with  the  blood. 

We  are  not  to  lose  sight  of  the  fact  that, 
by  the  verdict  of  the  jury,  the  judgiAent 
of  the  circuit  court,  and  the  afiSrmance  by 
the  appellate  court,  every  controverted  fact 
in  the  case  must  be  treated  as  conclusively 
settled  in  favor  of  the  plaintiffs  and  against 
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the  defendant.  It  seems  to  us  clear  that  un- 
der the  evidence  the  judgment  was  fully  au- 
thorized under  the  first  count  of  the  declara- 
tion. 

We  are  also  satisfied  that  the  evidence  in 
the  case  justified  the  verdict  of  the  jury  and 
the  judgment  of  the  circuit  court  under  the 
second  count  of  the  declaration.  The  slip 
attached  to  the  policy,  upon  which  /this 
count  is  based,  was  added  because  the  in- 
sured refused  to  accept  the  insurance  with- 
out it.  Its  language,  which,  as  already 
said,  is  strictly  the  language  of  the  com- 
pany, is  that  the  policy  shall  be  "extended 
to  cover  that  claae  of  injuries  known  as 
septic  wounds,  caused  by  accident  wlule 
performing  any  operation  pertaining  to  the 
business  of  the  insured;  the  poison  matter 
being  injected  into  the  wound  at  the  time 
of  the  accident  and  resulting  in  disability 
or  death  under  the  conditions  of  the  policy." 
It  seems  to  be  contended  on  beihalf  of  the 
appellant  that  this  provision  only  covert 
cases  where  a  surgeon  or  physician  is  in 
the  aet  of  performing  an  operation  or  ad- 
ministering treatment  upon  a  patient,  and 
in  the  act  meets  with  some  accident  which 
causes  a  wound;  and  it  is  said  that  the 
wound  in  this  case  was  not  inflicted  while 
the  doctor  was  so  engaged  in  performing  an 
operation  or  administering  treatment  to  the 
patient.  In  our  opinion  this  is  too  narrow 
a  construction  of  the  language  of  the  policy. 
Applying  the  rule  of  construction  already 
stated  (Healey  y.  Mutual  Acci.  Asso.  133 
ni.  656,  9  LJI.A.  871,  23  Am.  St.  Rep.  637, 
26  N.  E.  62;  Queen  Ins.  Co.  v.  Dearborn 
Sav.  Loan  &  BIdg.  Asso.  176  IlL  116,  61  N. 
E.  717;  Forest  CSty  Ins.  Co.  v.  Hardesty, 
182  TO.  39,  74  Am.  St.  Rep.  161,  55  N.  E. 
139),  suppose  the  insured  had  cut  his  fin- 
ger by  accident  while  preparing  instruments 
with  which  to  perform  a  surgical  operation, 
or  if,  after  the  operatwr*,  in  disinfecting  the 
instrument  used  he  had  accidentally  wound- 
ed himself  and  blood  poison  had  in 
either  case  intervened;  would  it  be  claimed 
there  was  no  right  of  recovery  under  the 
conditions  of  this  policy  t  We  hardly  think 
it  would  be  seriously  so  contended.  The 
clause  is,  "caused  by  accident  while  perform- 
ing any  operation  pertaining  to  the  busi- 
ness of  the  insured."  His  business  was  both 
that  of  a  surgewi  and  physician.  His  treat- 
ment of  the  patient  was  a  continuing  serv- 
ioe,  and  should  not  be  limited  to  any  par- 
tionlar  act  in  au^  treatment.  The  prepa- 
ration of  medicine  to  be  taken  internally  at 
the  very  time  the  patient  was  in  his  office, 
or  subsequently,  according  to  directions,  was, 
we  tUnk,  administering  treatment  pertain- 
ing to  the  business  of  the  insured,  within 
the  meaning  of  this  clause  of  the  policy. 
5IJLA.(N.S.) 


Objection  is  made  to  the  first  instruction 
given  on  behalf  of  the  plaintiffs,  which  was 
applicable  to  this  count.  It  told  the  jury 
that  if  it  found  that  the  insured  was  a 
practising  physician  and  surgeon,  and  while 
treating  a  patient  cut  his  finger  on  a  broken 
bottle,  making  a  visible  wound  commonly 
known  as  a  "septic  wound,"  by  means 
whereof  poison  matter  was  injected  into 
the  wound  at  the  time  of  the  accident,  from 
which  a  disease  commonly  known  as  "blood 
poisonii^g"  intervened,  from  the  effect 
whereof  and  within  ninety  days  said  in- 
sured died,  then  such  injuries  were  within 
the  terms  of  the  accident  policy  read  in 
evidence,  and  would  create  a  liability  in 
favor  of  the  plaintiffs  for  the  amount  stip- 
ulated in  the  policy.  The  language  of  the 
policy  is  that  the  company  shall  be  liable 
for  disability  or  death  by  external  violence 
and  accidental  means,  which  shall,  "indepen- 
dently of  all  other  causes,"  etc  The  objec- 
tion to  the  instruction  is  that  it  does  not 
use  the  word  "operation"  in  the  sense  in 
wliich  it  is  used  in  the  slip  attached  to  the 
policy;  the  contention  being  that  it  was  used 
in  its  strictest  sense  as  applied  to  surgery. 
For  the  reason  already  given  we  do  not  think 
this  contention  can  be  maintained.  "Opera- 
tion" means  treatment  pertaining  to  the 
business  of  the  insured. 

Complaint  is  also  made  of  the  giving  of 
the  eeoond  instruction,  which  is  applicable 
only  to  the  first  count  It  told  the  jury  that 
if  they  found,  from  a  preponderance  of  the 
evidence,  that  the  deceased,  during  the  life- 
time of  the  poHcy,  accidentally  cut  his  fin- 
ger, making  a  visible  wound,  from  the  effect 
of  which,  within  ninety  days,  he  died,  then 
the  company  was  liable.  The  policy  insured 
the  deceased  against  accident  and  death  from 
external,  violent,  and  accidental  means,  "in- 
dependently of  all  other  causes,"  and  the  ob- 
jection to  this  instruction  is  that  it  does  not 
use  the  quoted  words.  We  do  not  under- 
stand that  it  was  necessary  to  negative  the 
language  use  in  the  policy  in  the  instruc- 
tion. If  the  accidental  cutting,  of  the  finger 
caused  the  death,  then,  under  the  proof  in 
this  case,  it  was  clearly  independent  of  all 
other  causes,  and  there  was  no  reversible 
error  in  the  instruction.  Moreover,  the  jury 
were  instructed,  at  the  instance  of  the  de- 
fendant, that,  unless  the  plaintiffs  estab- 
lished, by  a  preponderance  of  the  evidence, 
that  the  death  charged  in  the  declaration 
was  by  accidental,  external,  and  violent 
means  solely,  then  they  should  find  for  the 
defendant. 

We  think  this  record  is  substantially  free 
from  error,  and  the  judgment  of  the  Appel- 
late Court  will  accordingly  be  affirmed. 
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MINNESOTA  SUPREME  COTTST. 
&  H.  WILCX)X,  Appt., 

V. 

CHRISTINA  C.  BERGMAN  et  al.,  Respts. 
(06  Minn.  219,  104  N.  W.  955.) 

Foreign  record — proof  of. 

1.  Copies  of  the  record  of  deeds  and 
other  similar  private  writings,  made  in  a 
sister  state,  are  admissible  In  evidence  in 
the  courts  of  this  state,  under  the  provi- 
sions of  U.  S.  Rev.  Stat.  §  906  (U.  S.  Comp. 
Stat.  1901,  p.  677),  when  properly  certified 
and  authenticated. 

Same. 

2.  But  they  will  be  given  such  force 
and  effect  only  as  are  given  thereto  by  the 
law    of   the   state    from    which    they    are 

Headnotes  by  Bbown,  J. 


taken;  and  it  must  appear  that  the  nooii 
was  one  which  was  authorized  and  provided 
for  by  the  statutes  of  that  state. 
Foreign  statute — ^presumption. 

3.  No  presumption  exists  that  the  stat- 
utory law  of  a  sister  state  is  the  same  as 
that  of  this  state. 

(November  17,  1905.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Pine  Coimty  denying 
a  new  trial  after  verdict  in  defendants' 
favor  in  an  action  brought  to  recover  dam- 
ages for  fraud  in  the  conveyance  of  real 
estate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  C.  Sanndera,  for  appellant: 

The  evidence  offered  was  competent  and 
admissible. 

Chase  v.  Caryl,  57  N.  J.  L.  645,  81  AtL 


Subject    Note.  —  Admissibility    in    evidence 
of  copies  of  records  of  other  states. 

I.  Scope  of  note.  MS, 
n.  The  Constitution  and  Federal  stat- 
utes, 939. 
m.  E^ect  of  statutes  on  other  methods 
of  proof. 

a.  In  general,  940. 

b.  Authentication  under  atate  stat- 

utes, 941. 

0,  Authentication  by  common  law, 
949. 
IV.  To  what  courts  and  records  the  stat- 
utes apply. 

m.  Rule  as  to  Federal  courts,944. 

b.  Rule  as  to  state  records  offered 
in  Federal  courts,  946. 

e.  Rule  as  to   Federal  records  of- 
fered in  state  courts,  947. 

d.  Rule  as  to  territorial  courts,  948. 

e.  Rule  as  to  courts  of  chancery 

and  probate,  948. 
i.  Rule  as  to  inferior  courts,  949. 
g.  Rule   as  to  records   of  private 

documents,  954. 
lt.Rule   as   to   records  of  seceding 

states,  954. 
L  What  may  be  authenticated  as 

part  of  judicial  record,  MM. 
V.  Construction  of  statutes;  formalities 

of  authentication. 
».  Certification  by  clerk  or  Iceeper 

of  records,  955. 
b.  Certification  by  deputy,  957. 
e.  (3ertifi<»tion  by  governor,  959. 
d.  Certification  by  judge. 

1.  In  general,  059. 

2.  Must   be    by    "the    judge, 

chief  justice,  or  presid- 
ing magistrate,"  960. 

S.  Must  be  by  judge  of  court 
of  the  record,  963. 

4.  Must  state  clerk's  attesta- 
tion to  be  in  due  form, 
965. 
SLJR.A.(N.S.) 
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v.— continued. 

a.  Certification   by    one   acting   in 

double  capacity  of  judge  and 

clerk,  967. 
f.  .Certification  where  records  have 

been  transferred,  969. 
The  seal,  969. 
Authentication  as  a  whole. 

1.  In  general,  970. 

2.  Completeness   of   copy   or 

transcript,  972, 

3.  Authentications  held  suffi- 

cient, S7S. 
VL  Foundation   necessary   for  admission 
of  copies  of  records  in  evi- 
dence. 
A.  As  to  non^udieial  records,  975. 

b.  As  to  judicial  records. 

1.  In  general,  980. 

2.  Where   records  have  been 

transferred    to    another 

^^  court,  982. 

vii.  Objections  to  admissibility;  how  lost 

or  waived,  983. 

Vm.  Conclusion,  984. 

I.    Scope  of  note. 

This  note  is  limited  to  a  consideration  of 
questions  relating  to  the  admissibility  of 
copies  of  records  of  other  states  under  art. 
4,  I  1,  of  the  United  States  Constitution  and 
the  Federal  statutes  passed  pursuant  to  it. 
It  does  not  attempt  to  take  in  cases  on 
proof  under  state  statutes  or  United  States 
statutes  other  than  those  above  referred  to, 
or  under  the  common  law;  but  some  cases 
of  the  kind  have  been  used  for  illustrative 
purposes.  The  note  relates  to  the  admis- 
sibility of  copies  per  ae,  and  has  nothing  to 
do  with  objections  to  their  reception  on  the 
ground  of  incompetency  or  irrelevtanoy,  or 
with  objections  that  would  anoly  with  equal 
force  to  the  original  record.  It  does  not  in- 
clude cases  on  the  admissibility  of  copies  of 
of  records  of  the  state  where  the  action   is 

brought,  which  are  themselves  copies  of 
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1024;  2  Elliott,  Er.  f  1349;  1  Jones,  Ev.  | 
5Sli  Schweigel  v.  L.  A.  Shakman  Co.  78 
Minn.  142,  80  K.  W.  871,  81  N.  W.  529. 

Mr.  C.  D.  Austin  also  for  appellant. 

Messrs.  Gjertsen  &  Lund,  for  respondents: 

No  evidence  was  offered  of  any  provision 
of  the  law  of  the  state  of  North  Dakota 
showing  that  these  deeds  were  entitled  to 
record  under  the  laws  of  that  state. 

Wharton,  Ev.  118;  State  v.  Engle,  21  N. 
J.  L.  347;  Condit  v.  Blackwell,  19  N.  J.  Eq. 
193;  Drummond  v.  Magruder,  9  Cranch,  122, 
3  L.  ed.  677;  Bussell  T.  Kearney,  27  Ga.  96; 
Myers  v.  CaUcago,  St.  P.  M.  &  0.  R.  Co.  69 
Minn.  476,  6S  Am.  St.  Rep.  679,  72  N.  W. 
894;  1  Greenl.  Ev.  486. 

The  trial  court  could  not  take  notice  of 
the  laws  of  North  Dakota. 

Mitchell  ▼.  Mitchell,  S  Stew.  &  P.  (Ala.) 
81;   Lee  T.  Mathews,  10  Ala.  682,  44  Am. 


Dec.  498;  Powell  t.  Knox,  16  Ala.  364; 
Dixon  v.  Thatcher,  14  Ark.  141 ;  McNeill  v. 
Arnold,  17  Ark.  164;  Richmond  v.  Patter- 
son, 3  Ohio,  368. 

It  is  not  competent  for  the  Federal  Con- 
gress to  prescribe  rules  of  evidence  for  state 
courts. 

Spoon  T.  Frambaoh,  83  Minn.  301,  86  N. 
W.  106;  Bowlin  t.  Com.  2  Bush,  6,  92  Am. 
Deo.  468. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  dam- 
ages for  the  alleged  fraud  of  defendants  in 
conveying  certain  property  to  a  third  per- 
son after  having  previously  eonveyed  it  by 
warranty  deed  to  plaintiff.  The  complaint 
alleges,  among  other  things,  that  the  de- 
fendant, Christina  Bergman  was,  on  the  10th 


ords  of  other  states,  or  cases  dealing  with 
the  peculiar  condition  resulting  from  the 
separation  of  states  and  the  admissibility 
thereafter  of  copies  of  records  of  one  of  the 
states  in  the  other;  but,  within  the  limita- 
tions specified,  it  relates  to  the  admissibility 
of  all  records  of  sister  states  or  territories, 
whether  the  records  are  judicial  or  noniu- 
didal. 

n.  The  Ooostitution  and  Federal  statutes. 

Article  4,  i  1,  of  the  Constitution  of  the 
United  States  provides  that  "full  faith  and 
credit  shall  be  given  in  each  state  to  the 
public  acts,  records,  and  judicial  proceed- 
ings of  every  other  state;  and  the  Congress 
Bu^y,  hy  general  laws,  prescribe  the  man- 
ner in  which  sudi  acts,  records,  and  pro- 
ceedings shftll  be  proved,  and  the  effect 
thereof."  This  was  one  of  the  minor  bene- 
fits promised  by  the  union  of  the  colonies. 
The  clause  came  out  of  the  Committee  of 
Detail,  and  as  first  reported  was  as  follows: 
"Full  faith  shall  be  given  in  each  stote  to 
the  acts  of  the  legislatures,  and  to  the  rec- 
ords and  judicial  proceedings  of  the  courts 
mi  ma^strates  of  every  other  state."  A 
similar  provision  in  article  4  of  the  Articles 
of  Confederation  reads  as  follows:  "Full 
faith  and  credit  shall  be  given  in  each  of 
these  states  to  the  records,  acts,  and  ju- 
dicial proceedings  of  the  courts  and  magis- 
trates of  every  other  state." 

It  will  be  noticed  that  in  each  of  the 
earlier  drafts  the  words  "and  magistrates" 
are  included,  and  that  these  words  were 
left  out  of  the  Constitution.  This  has  a 
bearing  on  the  question  as  to  the  records  of 
what  courts  the  Constitution  and  statutes 
relating  to  it  apply  to,  and  is  discussed  in 
this  note  in  another  place.    See  infra,  IV.,  f. 

When  the  provision  came  before  the  con- 
vention, it  was  not  clearly  understood,  but 
it  was  supposed  to  mean  that  judgments  in 
one  state  might  be  the  basis  of  suits  in  oth- 
er states,  and  that  the  acts  of  the  legis- 
lature should  be  included  for  the  B>vke  of 
•  LJl.A.(N43.) 


acts  of  insolvency,  ete.  After  a  number  of 
changes  in  the  original  draft,  the  provision 
in  its  present  form  was  put  into  the  Con- 
stitution. See  8  Fed.  Anno.  Stat.  221;  also 
2  Tucker,  Constitution  of  the  United  States, 
926. 

Of  course  the  most  important  part  of  the 
constitutional  provision  relates  to  the  ef- 
fect to  be  given  a  copy  of  a  record  when 
once  received  in  evidence;  but  that  question 
has  no  place  in  this  note,  which  has  to  do 
merely  with  the  matter  of  evidence.  In 
the  latter  connection,  the  constitutional  pro- 
vision has  this  important  bearing:  It  al- 
lows Congress  to  provide  a  uniform  method 
of  proof,  and  for  the  effect  thereof,  that  is, 
what  effect  shall  be  given  to  the  copy  of  a 
record  when  proved  according  to  the  meth- 
od prescribed  by  Congress.  The  Constitu- 
tion itself  takes  care  of  records  of  sister 
states  proved  by  other  methods.  The  ef- 
fect to  be  given  the  copy,  so  far  as  it  bears 
upon  the  question  of  its  admissibility,  pure 
and  simple,  means  this:  It  is  to  have  the 
same  effect  as  it  would  have  in  the  courts  of 
the  state  from  which  it  comes.  If,  therefore, 
a  copy  of  the  record — a  deed,  for  example — 
would  be  admissible  in  the  sister  state  with 
like  effect  as  the  original,  it  must  also  be 
so  received  where  offered.  Otherwise  it 
need  not  be.  The  same  is  true  of  other  rec- 
ords. This  is  all  there  is  in  the  constitu- 
tional provision  so  far  as  it  bears  upon  the 
question  of  evidence. 

The  first  statute  passed  pursuant  to  the 
Constitution  was  the  act  of  1790.  This 
statute  [§  905,  Rev.  Stat.,  U.  S.  Comp.  Stat. 
1901,  p.  677],  so  far  as  it  bears  upon  the 
subject  of  this  note,  and  as  it  now  ap- 
pears, is  as  follows:  "The  records  and  ju- 
dicial proceedings  of  the  courts  of  any  state 
or  territory  .  .  .  shall  be  proved  or  ad- 
mitted in  any  other  court  within  the  United 
States  by  the  attestation  of  the  clerk,  and 
the  seal  of  the  court  annexed,  if  there  be 
a  seal,  together  with  a  certificate  of  the 
judge,  chief  justice,  or  presiding  magistrate, 
that  the  said  attestation  ia  in  due  form. 
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day  of  August,  1900,  the  owner  of  the  land 
mentioned,  and  that  she  and  her  husband, 
defendant  August  Bergman,  for  a  valuable 
consideration,  conveyed  the  same  by  war- 
ranty deed  to  plaintifT;  that  by  inadver- 
tence plaintiff  neglected  to  record  the  deed 
in  the  office  of  the  register  of  deeds,  as  re- 
quired by  the  laws  of  the  state  of  North 
Dakota,  where  the  land  was  located;  that 
thereafter,  in  February,  1002,  defendants 
conveyed  the  same  land  by  warranty  deed 
to  one  A.  L.  Beggs,  an  innocent  purchaser 
for  value  and  without  notice  of  the  prior 
deed;  and  tliat  Beggs  in  turn  comteyed  to 
one  Rickords,  who  was  also  an  innocent  pur- 
chaser for  value  and  .without  notice  of  the 
deed  to  plaintiff.  Both  the  later  deeds  were, 
the  complaint  alleges,  duly  recorded  in  the 


proper  office  of  the  register  of  deeds  of 
North  Dakota.  The  complaint  also  allies 
that  provision  is  made  by  the  statutes  of 
the  state  of  North  Dakota  for  the  record 
of  all  deeds  and  other  instruments  affect- 
ing  the  title  to  real  property  located  in  that 
state,  and  that,  by  reason  of  the  record  of 
the  deeds  to  B^gs  and  Kekords,  plaintiff 
has  been  wholly  deprived  of  the  property 
conveyed  to  him  by  his  unrecorded  deed.  The 
answer  is  a  general  denial.  When  the  casa 
came  on  for  trial  plaintiff  offered  in  evi- 
dence tike  deed  claimed  to  have  been  exe- 
cuted and  delivered  to  him  by  defendants, 
which  was  received  over  defendants'  objec- 
tion, and  then  offered  a  copy  of  the  deeds 
to  Beggs  and  Rickords,  properly  certified 
by  the  register  of  deeds  of  Dickey  county. 


And  the  said  records  and  judicial  proceed- 
ings, so  authenticated,  shall  have  such  faith 
and  credit  given  to  them  in  every  court 
within  the  United  States  as  they  have  by 
law  or  usage  in  the  courts  of  the  state 
from  which  they  are  taken." 

This  statute  app?ie8  only  to  judiraal  rec- 
ords and  proceedmgs.  In  1804  another  stat- 
ute was  passed  to  provide  a  method  of 
proof  for  nonjudicial  records,  which,  as  it 
now  appears,  forms  {  906  of  the  Revised 
Statutes  (U.  S.  Oomp.  Stat.  1001,  p.  077), 
which  is  as  follows:  "All  records  and  ex- 
emplifications of  books,  which  may  be  kept 
in  any  public  office  of  any  state  or  territory, 
.  .  .  not  appertaining  to  a  court,  shall 
be  proved  or  admitted  In  any  court  or  of- 
fice in  any  other  state  or  territory  .  .  . 
by  the  attestation  of  the  keeper  of  the  said 
records  or  books,  and  the  seal  of  his  office 
annexed,  if  there  be  »  seal,  together  with  » 
certificate  of  the  presiding  justice  of  the 
court  of  the  county,  parish,  or  district  in 
which  such  office  may  be  kept,  or  of  the 
governor  or  secretary  of  state,  the  chan- 
cellor, or  keeper  of  the  great  seal,  of  the 
state  or  territory,  .  .  .  that  the  said  at- 
testation is  in  due  form  and  by  the  proper 
officers.  If  the  said  certifloate  is  given  by 
the  presiding  justice  of  a  court,  it  shall  be 
further  authenticated  by  the  clerk  or  pro- 
thonotary  of  the  said  court,  who  shall  certi- 
fy, under  his  hand  and  the  seal  of  his  of- 
fice, that  the  said  presiding  justice  is  duly 
commissioned  and  qiuilified;  or,  if  given  by 
such  governor,  secretary,  chancellor,  or  keep- 
er of  the  great  seal,  it  shall  be  under  the 
great  seal  of  the  state  [or]  territory  .  .  . 
in  which  it  is  made.  And  the  said  records 
and  exemplifications,  so  authenticated,  shall 
have  such  faith  and  credit  given  to  them  in 
every  court  and  office  within  the  United 
States  as  they  have  by  law  or  usage  in  the 
courts 'or  offices  of  the  state  [or]  territory 
.    .    .    from  which  they  are  taken." 

In  commenting  upon  the  first  of  these 
statutes,  the  court,  in  Warren  v.  Lusk,  10 
Mo.  102,  said  that  contemporaneously  with 
the  formation  of  the  Federal  Constitution 
the  question  of  the  Federal  Con»titution 
ments  was  discussed  in  England  and  con- 
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tinental  Europe,  and  different  opinions  ia 
relation  to  it  were  entertained  by  eminent 
jurists.  The  opinion  most  favorable  to  their 
effect  did  not  make  them  more  than  prima 
faoie  evidence  of  the  justice  of  the  demand 
which  they  evidenced.  The  legal  mind  had 
not  progressed  beyond  this  point.  The 
framers  of  our  Constitution,  having  this 
state  of  things  before  their  eyes,  and  re- 
flecting oa  the  intimate  relations  which 
would  be  created  among  the  states  of  this 
Colifederacy  by  the  form  of  gov<emmeni 
about  whidi  they  were  deliberating,  deter- 
mined that  "full  faith  and  credit  should 
be  given  in  each  state  to  the  public  acts, 
records,  and  judicial  prooeedinga  of  every 
other  state,  and  that  Congress  should,  by 
general  laws,  prescribe  the  manner  in  which 
said  acts,  records,  and  proceedings  shall  be 
proved,  and  the  effect  thereof."  It  was  in 
pursuance  to  this  provisicm  of  the  Constitu- 
tion that  the  act  above  was  passed;  and  the 
constitutional  competency  of  Congress  to 
enact  it  has  never  been  questioned,  though 
some  contrariety  of  opinion  is  entertained 
as  to  the  meaning  of  the  words  "and  the  ef- 
fect thereof," — whether  they  related  to  the 
effect  of  the  record  or  of  the  proof. 

It  should  be  noted  here  that,  contrary  to 
the  intimation  in  WiLOOX  v.  Bebomak,  the 
right  of  Congress  to  provide  a  method  of 
proof  as  stated  in  the  case  just  mentioned 
has  never  been  questioned. 

UL  Effect  of  statutes  on  other  methods  of 
proof. 

a.  In  generaL 

The  question  that  arose  at  once  after  the 
passage  of  these  acts  was  whether  they  ex- 
cluded any  other  method  of  proof,  and,  by 
a  voice  almost  unanimous,  the  courts  have 
said  the  acts  of  Congress  neither  hindered 
the  states  from  adopting  any  other  rule 
they  might  see  fit,  nor  prevented  a  party 
from  proving  his  record  by  the  more  labori- 
ous way  of  the  common  law  if  he  wished, 
and  that  the  states,  in  the  absence  of  stat- 
utes on  the  subject,  had  the  right  to  re- 
ceive copies    of    records    on    ooHunon-Uv 
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North  Dakota,  wherein  they  were  recorded, 
lliese  documents  were  objected  to  on  the 
ground  that  "there  is  no  statute  in  Minne- 
sota authorizing  the  introduction  of  evidence 
of  recorded  title  in  a  foreign  state  hj  cer- 
tified evidence,"  and  on  the  further  ground 
that  the  evidence  was  incompetent,  irrele- 
vant, and  immaterial,  and  not  the  best  evi- 
dence. The  objection  was  sustained,  where- 
upon plaintiff  rested  his  case,  and  on  mo- 
tion of  defendants  it  was  dismissed  for 
failure  on  the  part  of  plaintiff  to  prove 
the  allegations  of  his  complaint.  Thereafter 
plaintiff  moved  for  a  new  trial,  and  appealed 
from  an  order  denying  it. 

The  only  question  presented  for  considera- 
tion upon  this  appeal  is  whether  the  court 
below  erred  in  excluding  the  certified  copies 


of  the  North  Dakota  records.  It  is  apparent 
from  the  settled  case  that  the  objection  to 
the  introduction  of  these  documents  was 
sufficient  to  call  attention  to  the  real  point 
affecting  their  admissibility.  The  court  evi- 
dently ruled  on  the  theory  that,  inasmuch  as 
there  is  no  statute  in  this  state  expressly 
authorizing  the  introduction  in  evidence  of 
foreign  nonjudicial  records,  certified  copies 
thereof  are  inadmissible,  and  that  the  act 
of  Congress  providing  that  properly  exempli- 
fied copies  of  such  records  shall  be  received 
in  evidence  in  all  courts  was  not  applicable. 
The  objection  must  therefore  t>e  treated  as 
suflScient  to  raise  the  question  whether  at 
the  time  the  documents  were  offered  on  the 
trial  below  they  were  competent  and  admis- 
sible to  prove  not  only  the  record,  but  the 


proof.  As  a  matter  of  fact  there  should  be 
no  objection  to  this  because  it  is  a  higher 
Idnd  of  proof  than  that  authorized  by  the 
acts  of  Congress.  The  rule  that  the  acts 
of  Congress  are  not  exclusive  is  to  be  taken 
with  the  qualification  that  the  states  may 
not  add  anything  to  the  requirements  of  the 
Federal  statutes,  but  may  simply  take 
away;  and  with  the  further  qualiflcation, 
probably,  that  no  state,  except  when  other- 
wise provided  by  it»  own  statutes,  can  be 
made  to  receive  records  of  sister  states  un- 
less authenticated  as  reqxiired  by  the  act  of 
Congress.  The  practical  effect  of  the  acts  of 
Congress,  therefore,  is  only  to  provide  a  uni- 
form method  of  auUientication,  which  all 
courts  of  the  United  States  are  bound,  under 
the  Constitution,  to  respect  if  the  party 
adopts  it. 

In  Brown  ▼.  Edson,  23  Vt.  436,  the  court 
was  of  the  opinion  that  the  act  of  Congress 
of  1804  was  exclusive,  saying  the  general 
rule  undoubtedly  was  that  where  the  Con- 
stitution of  the  United  States  had  reserved 
any  subjeoc  to  Congress,  and  it  Iiad  legis- 
lated in  regard'  to  it,  the  provision  of  such 
enactment  was  excluuve,  and  superseded  all 
-other  provisions  of  the  law.  The  court  saw 
no  good  reason  why  this  should  not  be  ap- 
plicable to  the  subject  of  authentication  of 
records  of  courts  of  different  states,  and 
'Other  proceeding*.  The  court  admitted  that 
I  this  did  not  seem  to  be  the  coiurse  of  prac- 
tice, but  held  tliat  an  ofiioe  oop^  of  a  deed 
must  be  authenticated  as  required  by  the 
«et  of  Congress. 

Aside  from  the  last-mentioned  ease,  the 
-courts  are  in  harmony  on  this  subject.  The 
following  authorities  support  the  rule  that 
the  method  of  proof  provided  by  the  acts  of 
Congress  is  not  exclusive:  Petty  v.  Hay- 
4«n  Broa.  116  Iowa,  212,  88  N.  W.  339;  King- 
man V.  Cowles,  103  Mass.  283;  People  ex  rel. 
Johnson  v.  Miller,  106  UL  621,  63  N.  E. 
604;  Kean  y.  Rice,  12  Serg.  &  R.  203;  Ells- 
worth V.  Barstow,  7  Watts,  3l4;  St.  Louis 
Expanded  Metal  Fireproofine  Co.  v.  Beil- 
harr  (Tex.  CSv.  App.)  88  8.  W.  612;  Thrash- 
-«r  V.  Ballard,  33  W.  Va.  285,  26  Am.  St. 
Rep.  894,  10  S.  E.411;  Tomlin  v.  Woods,  126 
Iowa,  367,  101  N.  W.  136. 
.BL.R^(N.S.) 


In  Goodwyn  v.  Goodwyn,  26  Qa.  203,  the 
court  said  tliat  the  acts  of  Congress  pre- 
scribed a  convenient  method  for  making 
copies  of  retords  evidence;  but  they  did  not 
profess  or  pretend  to  make  this  the  only 
mode  of  proving  these  records. 

The  act  of  Congress  does  not  exclude  other 
modes  of  proof,  or  abrogate  any  rule  of  evi- 
dence previously  established.  Logansport 
Gaslight  &  Coke  Co.  v.  Knowles,  Fed.  Cas. 
No.  8,466. 

So,  in  Ellmore  ▼.  Mills,  2  N.  0.  (1  Hayw.) 
369,  a  registered  copy  of  a  deed  certified  by 
a  clerk  of  tlie  county  court  of  Virginia,  the 

fovemor  of  the  state  certifying  that  the 
ormer  was  clerk  of  the  court,  was  held 
admissible  in  North  Carolina  because  this 
was  the  mode  in  use  in  that  state  before 
the  passage  of  the  act  of  Congress.  The 
covnt  held  the  latter  act  could  be  only  af- 
firmative, not  abolishing  modes  in  use  be- 
fore its  passage. 

In  King  v.  Van  Gilder,  1  D.  Chip.  (Vt.) 
69,  the  court  said  that  in  cases  to  which 
the  act  of  Congress  extended  it  was  bound 
to  admit  copies  authenticated  in  the  mode 
therein  prescril>ed,  and  to  allow  judgments 
their  full  effect;  yet  they  might  be  admitted 
on  other  proof  of  their  authenticity;  but 
that,  unless  the  record  was  authenticated 
agreeably  to  that  act,  the  judgment  would 
be  considered  as  having  the  effect  of  a  for- 
eign judgment  only.  This  is  the  only  <v»se 
so  holding,  and  such  a  rule  would  not  be 
sound.  The  copy  of  a  record  once  admitted 
in  evidence,  whether  under  the  Federal  or 
state  statutes,  or  under  the  rules  of  the 
common  law,  is  within  the  protection  of  art. 
4,  S  1.  of  tlie  Constitution,  and  full  faith  and 
credit  must  be  given  to  it. 

b.  Authentication  under  state  statntes. 

The  rule  is  that  a  state  may  require  less 
proof  of  copies  of  records  of  sister  states 
than  is  prescribed  by  Congress,  but  not 
more.  Any  general  statement  in  the  re- 
ports to  the  effect  that  the  states  may  legis- 
kite  for  tliemselves  on  the  subject  is  to  be 
understood  with  that  proviso.  -sip 

In  Parke  t.  Williauu,  7   CaL  247.jliV 
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execution  of  the  deeds.  It  may  b«  stated  in 
this  connection  that  plaintiff  did  not  offer 
the  statutes  of  North  Dakota,  referred  to  in 
the  complaint,  providing  for  and  authoriz- 
ing the  record  of  such  instruments,  nor  any 
statute  or  rule  of  court  making  certified 
copies  competent  evidence  in  the  courts  of 
that  state. 

The  Constitution  of  the  United  States 
(art.  4,  S  M  piwides  that  full  faith  and 
credit  shall  be  given  in  each  state  to  the 
public  acts,  records,  and  judicial  proceed- 
ings of  every  other  state,  and  that  Congress 
may  prescribe  the  manner  in  which  such 
acts  and  proceedings  shall  be  proved,  and  the 
effect  thereof.  In  1790,  by  authority  of 
this  provision  of  the  Constitution,  Congress 
prescribed  the  maimer  in  which  judicial  acts 


and  proceedings  might  be  proved  in  the 
courts  of  the  several  states,  but  made  no 
provision  respecting  the  proof  of  other  rec- 
ords. Section  906,  U.  S.  Rev.  Stat  (U.  S. 
Comp.  Stat.  1001,  p.  677),  covering  all  rec- 
ords other  than  those  of  a  judicial  diarac- 
ter,  was  enacted  in  1804.  That  act  provide* 
and  declares  that  all  records  and  other  ex- 
emplifications of  books  kept  in  any  publle 
ofiice  in  any  state  or  territory  of  the  United 
States,  not  appertaining  to  a  court,  shall  be 
proved  and  admitted  in  any  court  in  any 
other  state  or  territory  by  the  prop- 
er attestation  of  the  keeper  of  the  records 
or  books  and  the  certificate  of  the  presid- 
ing judge  of  the  county  or  district  in  which 
such  oflSce  may  be  kept  that  the  attesta- 
tion thereto  is  in  due  form  and  by  the  prop- 


court  said  that,  while  it  was  clear  the  leg- 
islature of  a  state  could  not  require  a  great- 
er amount  of  proof  than  that  prescribed  by 
act  of  Congress,  it  would  seem  clear  that  a 
statute  of  a  state  might  require  less,  and 
that  such  an  act  would  not  be  in  derogation 
of  the  Constitution  of  the  United  States. 

The  states  may  pass  laws  as  to  what  shall 
be  evidence  of  foreign  records  within  their 
courts,  not  inconsistent  with  the  act  of  Con- 
l^ress,  yet  waiving  some  of  the  requirements 
»f  that  act.  Oarden  City  Sand  Co.  v.  Miller, 
157  111.  225,  41  N.  E.  753;  Ordway  v.  Con- 
roe,  4  Wis.  45. 

Neither  the  Federal  Constitution,  nor  the 
statute,  forbids  the  states  from  authorizing 
{he  proof  of  records  in  other  modes  in  their 
»wn  state  courts  providing  always,  of 
tourse,  that  the  state  statutes,  if  put  in 
force,  shall  not  have  the  effect  of  exclud- 
Mg  a  record  authenticated  according  to  the 
reqairements  of  the  Federal  statute.  Wil- 
lock  V.  Wilson,  178  Mass.  68,  59  N.  E.  757. 

In  Rw  Ellis,  65  Minn.  401,  23  L.R.A.  287,43 
Am.  St.  ilep.  514,  56  N.  W.  1056.  it  was 
held  that,  vrhen  the  proceedings  of  «  court 
of  another  suite  were  authenticated  as  pro- 
vided by  the  aJt,  of  Congress,  they  must  be 
received  as  evidtjice;  but  that  it  was  com- 
petent for  the  legislature  of  each  state  to 
provide  that  proof  ol"  such  proceedings  might 
be  received  in  the  courts  of  such  »tate  by 
authentication  less  thaw  was  prescribed  by 
the  act  of  Congress. 

The  state  legislature  mAy,  by  statute,  au- 
thorize the  introduction  of  Ae  record  of  a 
sister  state  under  a  less  fomuil  authentica- 
tion than  required  by  the  act  of  Congress; 
but  it  can  add  no  requirements;  not  provided 
by  Congress.  Dusenberry  v.  Ab^ott,  1  Neb. 
(Unof.)  101,  95  N.  W.  466. 

The  method  prescribed  by  Congress  is  not 
exclusive  of  any  that  the  states  May  adopt 
with  reference  to  such  authentication  in 
their  own  courts.  Latterett  v.  Cook,  1  Iowa, 
1,  63  Am.  Dec.  428. 

The  act  of  Congress  of  1790  piemribes 
only  a  general  mode  of  authenticatmn  of 
records,  and  does  not  exclude  any  othet  evi- 
dence which  the  courts  of  a  particular  state 
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may  deem  expedient.  Otto  v.  Trump,  115 
Pa.  426,  8  Atl.  786. 

The  method  of  authentication  prescribed 
by  the  act  of  Congress  is  not  exclusive  of 
any  other  which  the  states  may  see  proper 
to  adopt.    Coffee  v.  Neely,  2  Heisk.  304. 

If  the  authentication  satisfies  the  local 
statute,  it  need  not  conform  to  the  require- 
ments of  the  act  of  Congress.  Pickett  y. 
Boyd,  11  Lea,  498. 

A  copy  of  a  record  of  another  state, 
though  not  authenticated  according  to  the 
act  of  Congress,  is  admissible  in  evidence  if 
authenticated  as  required  by  the  statutes 
of  the  'btate  in  which  it  is  offered.  Droop  ▼. 
Ridenour,  11  App.  D.  C.  224. 

In  Sloan  v.  Wolfsfeld,  110  Ga.  70,  35  S.  E. 
344,  it  was  hejd  that  the  act  of  Congress  in 
reference  to  authentication  of  judgments 
from  other  states,  embodied  in  the  Civil 
Code  of  Georgia,  !  5237,  mig^t  be  followed 
in  any  case  embraced  within  its  terms;  but 
that  the  method  of  thus  authenticating 
judgments  was  not  exclusive,  but  cumula- 
tive, of  the  method  authorised  by  statute  in 
the  several  states. 

In  O'Brien  v.  Woody,  4  McLean,  76,  Fed. 
Cas.  No.  10,398,  a  copy  of  a  will  from  the 
Pennsylvania  record  of  wills,  offered  in  evi- 
dence in  the  United  States  circuit  court  of 
Indiana,  and  authenticated  in  substantial 
compliance  with  the  Indiana  act  of  1824,  was 
held  properly  admitted  in  evidence. 

So,  a  copy  of  a  will  probated  in  another 
state,  and  duly  certified  in  the  mode  re- 
quired by  the  laws  of  Illinois  (Scates'a 
Comp.  1129),  was  held  admissible  there. 
Gardner  v.  Ladue,  47  111.  211,  06  Am.  Dec 
487. 

In  Eawes  v.  State,  88  Ala.'  30,  7  So.  302, 
it  was  held  that  the  transcript  of  a  record 
of  a  marriage  in  the  state  of  lussissippi,  not 
certified  as  required  by  the  act  of  Congreas, 
was  admissible  in  Alabama,  where  authen- 
ticated according  to  the  laws  of  the  latter 
state. 

The  copy  of  a  will  made  and  probated  in 
another  state,  and  authenticated  «•  required 
by  the  statutes  of  the  state  where  offered 
in  evidence,  is  admissible.  Knight  T.  WaO, 
19  N.  C.  (2  Dev.  A  B.  L.)  126. 
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er  ofBoer;  and  it  farther  provides  that  rec- 
ords so  authenticated  shall  have  such  faith 
and  credit  given  them  in  every  court  with- 
in the  United  States  as  they  have  by  the 
law  of  the  state  from  which  they  are  taken. 
There  is  no  question  in  the  case  at  bar  that 
the  records  here  sought  to  be  ihtroduced  in 
evidence  were  properly  authenticated  as  re- 
quired by  this  act  of  Congress;  but,  as  al- 
ready stated,  there  was  no  offer  of  the 
statutes  of  North  Dakota,  from  which  the 
records  came,  either  showing  that  such  rec- 
ords were  there  provided  for,  or  showing 
the  effect  given  to  properly  authenticated 
copies  as  evidence  in  that  state.  We  have 
no  statute  in  this  state  under  which  cer- 
tified copies  of  documents,  not  of  a  judicial 
nature,  coming  from  a  sister  state,  may  be 


used  as  evidence  in  our  courts.  Judicial 
records  are  provided  for,  but  records  of  that 
nature  only  (Gen.  Stat.  1894,  J  5706) ;  and 
the  question  presented  is  whether  the  act  of 
Congress  is  valid  as  a  rule  of  evidence  by 
which  the  courts  of  this  state  are  controlled. 
Whether  Congress  may  establish  a  rule  of 
evidence  for  state  courts,  and  whether  the 
act  of  Congress  just  referred  to  is  binding 
upon  the  courts  of  the  several  states,' is  a 
question  that  has  been  more  or  less  dis- 
cussed by  the  various  state  courts.  By  the 
later  authorities  the  rule  is  laid  down  that 
the  act  of  Congress  is  a  valid  exercise  of 
the  powers  given  by  the  Constitution,  and 
binding  on  the  state  courts.  The  better 
opinion  is  that  the  act  of  Congress  should 
be  sustained,  not  only  because  authorized 


In  Garden  City  Sand  Co.  v.  Miller,  157  111. 
225,  41  N.  E.  763,  it  was  held  that  the  rec- 
ord of  a  chancery  court  of  Michigan,  not 
certified  in  accordance  with  the  act  of  Con- 
gress, was  admissible  in  evidence  in  Illinois 
where  authenticated  in  consonance  with  the 
statutes  of  the  latter  state. 

Under  the  Illinois  statute  providing  that 
the  records  of  courts  may  be  proved  by  a 
copy  thereof  certified  under  the  hand  of 
the  clerk  having  the  custody  thereof  and  the 
seal  of  the  court  (Hurd's  Stat.  1899,  chap. 
51,  §  13,  p.  860),  it  was  held,  in  People  ex- 
rel.  Johnson  v.  Miller,  195  HI.  621,  63  N.  E. 
604,  that  the  record  of  disbarment  proceed- 
ings of  another  state,  including  the  judg- 
ment of  the  court  certified  in  accordance 
with  this  act,  was  admissible  in  Illinois,  as 
the  statute  was  not  inconsistent  with  the 
act  of  Congress. 

It  does  not  matter  whether  g  I,  art.  4,  of 
the  United  States  Constitution,  and  {  2  of 
the  act  of  Congress  of  1804,  apply  to  records 
of  the  courts  of  the  District  of  Columbia  on 
the  question  of  the  admissibility  of  a 
record  of  such  court  in  the  courts  of  Indiana, 
if  the  record  is  authenticated  in  the  man- 
ner required  by  the  statutes  of  the  latter 
state.    English  v.  Smith,  26  Ind.  445. 

In  Kingman  v.  Cowles,  103  Mass.  283,  a 
transcript  of  the  record  of  a  judgment  of  the 
territory  of  Kebraska,  authenticated  so  as 
to  comply  with  the  statute  of  Massachusetts 
(Gen.  Stat.  chap.  131,  {  61),  which  does 
not  require  a  certificate  of  the  judge  that 
the  attestation  is  in  due  form,  was  held 
admissible  in  Massachusetts. 

In  Re  Ellis,  55  Minn.  401,  23  L.R.A.  287, 
43  Am.  St.  Rep.  514,  56  N.  W.  1056,  a  copy 
of  a  record  of  a  judgment  of  another  state, 
not  authenticated  according  to  the  act  of 
Congress,  but  authenticated  in  compliance 
with  a  statute  of  the  state  where  offered, 
was  held  admissible. 

In  Johnson  v.  Martin,  68  Mss.  330,  8  So. 
847,  under  a  statute  of  Louisiana  requiring 
the  wardens  of  the  port  of  New  Orleans  to 
keep  the  record  of  all  surveys  made  by  them, 
a  transcript  from  the  records  of  the  war- 
dens, certified  aooording  to  the  requirements 
SL.R.A.(N.S.) 


of  the  Mississippi  Code,  S  1622,  was  held 
admissible  in  the  latter  state. 

If  a  state  statute  requires  only  certifica- 
tion by  the  clerk  with  the  seal  of  his  office, 
a  certification  so  sealed  is  sufficient,  al- 
though the  act  of  Congress  requires  the  seal 
of  the  court  to  the  certificate.  Coffee  v. 
Neely,  2  Heisk.  304. 

The  requirement  of  S  906,  U.  8.  Rev.  Stat. 
(U.  8.  Comp.  Stat  1901,  p.  677),  that  the 
certificate  of  the  judge  state  that  the  at- 
testation of  the  clerk  is  in  due  form,  may 
be  dispensed  with  by  the  state  statute  per- 
mitting copies  to  be  received  when  authen- 
ticated only  by  the  attestation  of  the  clerk. 
Ritchie  v.  Carpenter,  2  Wash.  612,  26  Am. 
St.  Rep.  877,  28  Pao.  380. 

«;  Authentication   by  common   law. 

As  the  United  States  statutes  do  not  pre- 
vent the  states  from  establishing  their  own 
methods  of  proof,  neither  do  they  abolish 
the  common-law  rule  of  proving  records. 
Goodwyn  v.  Goodwyn,  25  Ga,  208;  Garden 
aty  Sand  Co.  v.  Miller,  157  111.  226,  41  N. 
E.  763. 

In  Hall  T.  BUhop,  78  Ind.  370,  it  was  held 
that  a  tax  list  of  another  state  might  be 
proved  by  a  sworn  copy.  The  court  said 
that  the  provisions  in  the  United  States 
statute  that  certified  copies  of  records  not 
judicial  might  be  introduced  in  evidence  did 
not  preclude  the  party  from  proving  the  in- 
strument by  a  sworn  copy.  The  statute 
did  not  abridge  the  common-law  right  to 
prove  by  an  examined  and  sworn  copy,  but 
added  a  more  convenient  and  less  expensive 
method  of  proof. 

In  Karr  v.  Jackson,  28  Mo.  816,  the  copy 
of  articles  of  association  of  a  corporation  of 
another  state  was  offered  in  evidence  after 
the  laws  of  the  state  had  been  proved,  show- 
ing that  such  articles  were  required  to  be 
recorded  there,  and  that  certified  copies  of 
their  record  were  made  evidence  in  such 
state.  The  court  held,  the  law  of  Congress 
providing  for  the  proof  of  records  of  other 
states  not  being  exclusive,  such  record  might 
be  proved  acoording^to  the  method  of  the 
common  law. 
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by  the  Oonstittition,  but  for  the  further 
reason  th&t  it  establishes  a  uniform,  def- 
inite, and  certain  rule  by  which  official  rec- 
ords in  the  several  states  may  be  shown. 
If  the  record  of  instruments  be  provided 
for  by  the  laws  of  the  several  states,  and 
certified  copies  thereof  made  evidence  in 
the  state  where  made,  either  by  statute  or 
rule  of  court,  no  reason  occurs  to  us  why  the 
act'  of  Congress  uhould  not  be  applied  and 
enforced  by  the  courts  of  all  other  states. 
Its  enactment  was  clearly  within  the  terms 
of  the  Constitution,  for  authority  is  there 
conferred  to  prescribe  rales  of  evidence, 
not  only  with  reference  to  judicial  acts  and 
records,  but  all  other  official  records.  The 
question  recently  came  before  the  supreme 
court  of  New  Jersey  (Chase  v.  Caryl,  67  N. 


J.  L.  645,  31  Atl.  1024),  where  It  received 
a  very  thorough  and  careful  consideration, 
and  the  act  of  Congress  was  held  controlling 
in  that  state.  A  large  number  of  authori- 
ties are  collected  and  analysed,  and  we  refer 
to  them  as  a  complete  answer  to  every  ob- 
jection thai  may  be  raised  against  the  oper- 
ation and  validity  of  the  act.  See  also  2 
Elliott,  Ev.  I  1340;  1  Jones,  Ev.  |  651;  3 
Wigmore,  Ev.  |  1648;  17  Cyo.  Law  &  Proc. 
pp.  323  et  sec.,  and  cases  cited. 

But  to  render  copies  of  such  records  com- 
petent evidence  under  the  act  of  Congress 
in  the  courts  of  other  states  it  must  appear 
( 1 )  that  the  statutes  of  the  states  in  which 
the  record  was  made  provided  for  and  au- 
thorized it,  and  (2)  the  force  and  effect  given 
to  such  evidence  in  the  courts  of  that  state. 


Tbe  act  of  Congress  does  not  prevent 
proof  of  an  assignment  on  file  in  a  court  of 
another  state  1^  a  sworn  copy  of  it.  Otto 
▼.  Trump,  116  Pa.  426,  8  AtL  786. 

In  Harvey  v.  Cummings,  68  Tex.  699,  6  S. 
W.  613,  the  copy  of  a  decree  of  divorce  was 
held  properly  received  in  evidence  where  the 
witness  testified  that  he  had  verified  it  by 
a  personal  examination  of  the  originaL 

In  Frost  v.  Wolf,  77  Tex.  456,  19  Am. 
St.  Rep.  761,  14  S.  W.  440,  it  was  held  that, 
where  an  original  deed  could  not  be  pro- 
duced because  on  record  in  another  state,  it 
could  b«  proved  by  an  examined  copy. 

In  Smith  v.  Gillum,  80  Tex.  120,  16  8.  W. 
794,  the  copy  of  a  deed  recorded  in  Iiouisi- 
ana  was  held  admissible  where  proved  ac- 
cording to  the  requirement  of  the  common 
law. 

In  Ex  parte  Povall,  8  Lei^  816,  a  copy 
of  a  will  probated  in  another  state  and  au- 
thenticated according  to  the  practice  of  the 
common  law  was  held  admissible  in  evid«ice 
in  Virginia.  The  copy  of  the  will  had  the 
seal  of  tbe  judge  of  probate  and  the  govern- 
or's certificate  that  the  former  was  the 
judge,  and  that  full  faith  and  credit  was 
due  his  signature  as  such.  The  court  said 
that  the  seal  of  the  court  of  a  foreign  coun- 
try required  proof,  but  that  the  seal  of  the 
sovereign  power  of  a  nation  proved  itself, 
and  gave  authenticity  to  instruments  certi- 
fied under  it.  Therefore  the  instrument  was 
duly  certified. 

In  Peterman  v.  Laws,  6  Leigll,  623,  an  of- 
fice copy  of  a  deed,  not  authenticated  ac- 
cording to  the  requirement  of  the  act  of 
Cbngress,  was  held  inadmissible  in  evidence 
in  Virginia,  but  whether  it  could  be  proved 
by  the  eommon-law  method  was  not  sug- 
gested. 

But  in  Hope  v.  Hurt,  60  Miss.  174,  it  was 
held  that,  where  there  was  no  state  stat- 
ute on  the  subject,  the  mode  of  authentica- 
tion was  governed  by  the  act  or  Congress. 
In  this  case,  however,  no  attempt  was  made 
to  prove  the  record  by  any  common-law 
metood,  and  the  conclusion  drawn  would 
seem  to  be  too  generaL  The  true  rule, 
from  an  examination  of  all  of  the  cases, 
would  seem  to  be  that,  in  the  absence  of  a 
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state  statute  on  the  subject,  eofMes  of  rec- 
ord may  be  authenticated  as  provided  ei- 
ther by  the  acts  of  Congress  or  by  common 
law. 

rV.  To  what  courts  and  records  the  stat- 
utes apply. 

a.  Rule  as  to  Federal  courts. 

While  the  language  of  the  acts  of  Con- 
gress is  general  enough  to  include  all  courts 
in  the  United  States,  it  has,  nevertheless, 
long  been  settled  that  they  do  not  apply 
to  United  States  courts.  The  latter  courts 
were  not  in  harmony  on  the  question  until 
it  was  passed  upon  by  the  Sui»eme  Court. 
Although  records  of  United  States  courts 
need  not  be  authenticated  as  required  by  the 
act  of  Congress  relating  to  the  authentica- 
tion of  records  of  sister  states,  it  is,  of 
oonrse.noobjeotion to  their culmissibilitv  that 
they  are  so  certified.  Without  doubt,  if 
such  records  were  proved  as  by  common  law, 
they  would  also  be  admissible;  but  there 
does  not  happen  to  be  any  case  in  which 
that  particular  question  is  decided. 

In  Tooker  t.  Thompson,  3  McLean,  02, 
Fed.  Cas.  No.  14,097,  it  was  held  that,  al- 
though the  act  of  Congress  relating  to  tbe 
proof  of  judicial  records  and  proceedings  of 
other  states  in  terms  applied  to  the  state 
courts,  the  rule  was  clearly  applicable  to 
the  courts  of  the  United  States. 

But  in  Bennett  v.  Bennett,  Deady,  299, 
Fed.  Cas.  No.  1,318,  upon  a  more  careful 
consideration  of  the  question  the  court  said 
that,  on  several  occasions  when  this  subject 
had  been  before  the  inferior  courts  of  the 
United  States,  it  seemed  to  have  been  as- 
sumed that  the  mode  provided  by  Congress 
of  authenticating  state  records  was  necessary 
to  make  them  evidence  in  the  national  courts, 
but  that  it  seemed  very  questionable  if  this 
interpretation  of  the  act  was  the  correct 
one;  that,  prior  to  the  adoption  of  the  Con- 
stitution, under  the  nlle  of  the  oMnmon 
law,  the  judicial  records  of  each  state  were 
treated  as  foreign  judgments  in  every  other 
state,  and  therefore  only  primary  evidence 
of  the  facts  and  condusiona  therein  eoa- 
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In  the  absence  of  such  showing,  copies  are 
incompetent  and  inadmissible.  While  the 
decisions  of  the  courts  and  text  writers  are 
not,  perhaps,  in  entire  harmony  npon  this 
subject,  it  occurs  to  us  that  the  act  of  Con- 
gress will  permit  of  no  other  yiew.  The  act 
declares  that  properly  authenticated  records 
shall  have  such  force  and  effect  given  them 
in  every  court  within  the  United  States  as 
they  have  by  the  law  of  the  state  from 
which  they  are  taken.  In  cases  like  the  case 
at  bar,  when  by  the  pleadings  the  execution 
of  the  instrument,  a  copy  of  which*  is  of- 
fered in  evidence,  is  in  issue,  the  original 
document  is  the  best  evidence,  and  must  be 
produced,  unless  by  some  statute  or  rule  of 
court  of  the  state  from  which  it  is  taken  • 
certified  copy  of  the  record  thereof  prima 


facie  establishes  that  fact.  But  there  is  no 
presumption  that  such  effect  is  given  to 
copies  of  records  in  another  state.  At  least, 
this  court  has  held  that  no  judicial  notice 
will  be  taken  of  the  statutory  law  of  a  sis- 
ter jurisdiction.  Myers  v.  Chicago,  St.  P. 
M.  &  0.  R.  Co.  69  Minn.  476,  65  Am.  St.  Rep. 
679,  72  N.  W.  694.  In  this  state  a  certi- 
fied copy  is  received  in  evidence  with  like 
force  and  effect  as  the  original,  and  prima 
facie  proves  the  execution  of  the  original. 
Gen.  Stat  1894,  S  6733;  Ellingboe  v.  Brak- 
ken,  36  Minn.  166,  30  N.  W.  659.  But  we 
cannot  presume  that  snch  rule  obtains  in 
North  Dakota. 

The  question  has  eome  before  several  of 
the  leading  state  courts,  where  the  subject  is 
not  expressly  covered  by  local  statutes,  and 


tained.  In  addition,  each  state  might  for 
itself  prescribe  in  what  manner  such  records 
should  be  proved,  and  mi^t  make  that 
proof  so  difRcult  or  uncertain  as  nractically 
to  prevent  their  being  used  at  all.  That, 
imong  a  people  about  "to  form  a  more  per- 
fect union,"  this  was  felt  to  be  a  serious 
evil,  and  consequently  this  provision  was  in- 
serted in  the  Constitution,  and  the  act  of 
May  26,  1790,  was  passed  to  carry  it  into 
effect.  That,  as  the  state  courts  did  not 
take  judicial  knowledge  of  each  other's  laws, 
and  could  not  therefore  know,  without 
proof,  whether  the  certificate  of  the  clerk 
was  in  due  form  or  not.  Congress  supplied 
the  means  of  proof  by  providing  that  the 
judge  of  the  court  should  certify  that  the 
attestation  of  the  clerk  was  in  due  form, — 
that  is,  according  to  the  law  of  the  state 
from  which  the  record  was  made.  But  that 
the  evil  to  b-*  prevented  by  the  constitu- 
tional provision  never  existed,  nor  oould 
exist,  so  far  aa  the  national  courts  were  con- 
cerned. The  national  and  state  govern- 
ments, although  vested  with  distinct  juris- 
dictions, were  in  no  sense  foreign  to  each 
other,  but  were  subordinate  and  limited 
parts  of  one  complete  system  of  govern- 
ment. That  on  principle,  then,  in  the  courts 
of  the  United  States,  the  judgment  of  a 
state  court  ought  to  be  regarded  as  a  do- 
mestic judgment, — a  judgment  given  within 
the  territorial  sovereignty  of  the  United 
States,  and  provable  in  the  ordinary  way, 
by  the  certificate  of  the  custodian  of  the 
original,  the  clerk  of  the  court. 

The  question  was  put  at  rest  by  the  Su- 
preme Court,  which  held  that  both  the  Con- 
stitution tnd  the  act  of  Congress  are  lim- 
ited in  tenia  to  the  records  and  judicial  pro- 
ceedings of  the  state  courts.  TurnbuU  v. 
Payson,  95  U.  S.  418,  24  L.  ed.  437.  The 
court,  as  in  the  last-mentioned  case,  said 
that  circuit  and  district  courts  of  the  United 
States  certainly  could  not  be  considered  as 
foreign  in  any  sense  of  the  term,  either  in 
respect  to  the  state  courts  in  which  they 
sat,  or  as  respected  the  circuit  or  district 
court  of  another  circuit  or  district.  On  the 
contrary,  they  were  domestic  tribunals 
6L.K.A.(N.S.) 


whose  proceedings  all  other  courts  of  the 
country  were  bound  to  respect  when  authen- 
ticated by  the  certificate  of  the  clerk  under 
the  seal  of  the  «ourt;  the  rule  being  that  the 
dreuit  court  of  one  circuit,  or  the  district 
court  of  one  district,  was  presumed  to  know 
the  seal  of  the  circuit  or  district  court  of 
another  circuit  or  district,  in  the  same  man- 
ner as  each  court  within  a  state  was  pre- 
sumed to  know  and  recognize  the  seal  of 
any  other  court  within  the  same  state. 

Copies  of  bankruptcy  records  of  a  district 
court  of  niinoia,  certified  under  the  seal  of 
the  court  in  accordance  with  the  provisions 
of  the  bankruptcy  act,  are  therefore  admis- 
sible in  a  United  States  district  court  of 
Maryland.     Ibid. 

In  Mason  t.  Lawrason,  I  Cranch,  C.  C. 
190,  Fed.  Cas.  No.  9,242,  a  transcript  of  a 
record  of  the  discharge  in  bankruptcy  out 
of  the  state  was  admitted,  although  not 
authenticated  as  required  by  the  act  of 
Congress. 

And  in  National  Acd.  Soc  y.  Spiro,  37 
CCA.  388,  94  Fed.  760,  an  exemplified 
copy  of  original  proceedings  in  a  United 
States  court  of  Tennessee,  attested  by  the 
seal  of  the  court  and  authenticated  by  the 
certificate  of  the  deputy  clerk  of  the  court, 
that  officer  by  law  being  authorized,  in  the 
absence  of  the  clerk,  to  perform  all  the 
duties  pertaining  to  the  office,  was  held  ad- 
missible in  a  United  States  oourt  in  New 
York. 

Other  cases  holding  that  the  provisions  of 
the  acts  of  Congress  have  no  application  to 
the  courts  of  the  United  States  are,  Na- 
tional Acci.  Soc  T.  Spiro,  supra;  Adams  y. 
Way,  33  Conn.  419;  Williame  v.  Wilkes,  14 
Pa.  228;  Goldsmith  v.  Dickenspiel,  2  Del. 
Co.  Rep.  170;  United  States  t.  Wood,  2 
Wheeler,  0.  0.  325,  Fed.  Cas.  No.  16,757. 

While  the  act  of  Congress  of  1790  does 
not  apply  to  United  States  courts,  still  a 
transcript  of  a  record  of  a  United  States 
court  of  one  state,  so  certified,  is  admissi- 
ble in  a  United  States  court  of  another 
state.  Buford  v.  Hickman,  Hempst.  232, 
Fed.  Cas.  No.  2,114a. 

In  O'Hara  v.  Mobile  ft  0.  R.  Co.  22  C  C 
60 
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the  rule  here  indicated  had  been  laid  down 
and  followed.  Florsheim  &  Co.  v.  Frjr,  109 
Mo.  App.  487,  84  S.  W.  1023,  was  an  action 
wherein  plaintiff  alleged  that  it  was  a  for- 
eign corporation,  which  was  denied  by  the 
answer  of  defendant,  thereby  presenting  an 
issue  upon  that  question.  To  prove  its  in- 
corporation plaintiff  introduced  and  read  in 
evidence,  over  objection  of  defendant,  what 
purported  to  be  a  certifled  copy  of  its  ar- 
ticles of  association,  to  which  was  appended 
a  certificate  of  the  secretary  of  state  of  the 
state  of  Illinois.  Section  3098,  Mo.  Rev.  Stat. 
1890,  provides:  "All  records  and  exemplifica- 
tions of  office  books  kept  in  any  public  office 
of  the  United  States,  or  of  a  sister  state,  not 
appertaining  to  a  court,  shall  be  evidence  in 
this  state,  if  attested  by  the  keeper  of  said 


records  or  books,  and  the  seal  of  his  ofHce,  if 
there  be  a  seal."  The  law  of  Illinois  was 
not  offered  in  evidence.  It  was  held  that 
there  was  no  oommon-law  rule  authorizing 
the  admission  in  evidence  of  such  records, 
and  no  presumption  could  be  indulged  that 
the  law  of  Illinois  authorized  the  formation 
of  corporations,  or  that  an  officer  of  that 
state  was  authorized  to  issue  certifirates  of 
incorporation  or  certify  to  copies  thereof 
and  that  it  was  error  to  admit  the  copies  in 
evidence.  The  act  of  Congress  wa«  not  in- 
volved -in  that  case,  but  a  statute  *ery  sim- 
ilar was  under  consideration.  On  principle 
the  case  is  in  point.  In  Peterman  v.  Laws, 
6  Leigh,  623,  it  was  said:  "Whether  copies 
of  deeds  recorded  in  Virginia  are  or  are  not 
primary  evidence,  the  copy  of  a  deed  record- 


A.  512,  40  U.  S.  App.  471,  76  Fed.  718,  the 
court  said  that,  while  8  90B,  U.  8.  Rev.  Stat. 
(U.  S.  Comp.  Stat.  1901,  p.  677),  did  not  in 
terms  include  the  records  and  judicial  pro- 
ceeding* of  courts  of  the  United  States,  it 
had  been  the  uniform  practice  since  1790  to 
follow  its  requirements  in  authenticating 
records  and  judicial  proceedings  in  those 
courts,  and  that  such  authentication  had 
always  been  held  sufficient.  A  transcript 
of  a  record  of  a  United  States  circuit  court 
of  Illinois,  so  authenticated,  was  therefore 
held  admissible  in  a  United  States  court  in 
Missouri. 

b.  Rule  as  to  state  records  offered  in  Fed- 
eral courts. 

'^The  eases  under  this  subdivision  would 
indicate  that  state  records,  if  offered  in  evi- 
dence in  United  States  courts  of  other 
states,  are  within  the  acts  of  Congress;  but 
it  should  be  noted  that  they  are  really  de- 
cisions made  before  the  rule  established  in 
Tumbull  V.  Payson,  95  U.  S.  418,  24  L.  ed. 
437,  supra,  IV.,  a.  It  is  not  at  all  likely 
that  the  United  States  courts  would  now  in- 
sist that  the  acts  of  Congress  applied  to 
such  records,  for  the  reasoning  in  the  Su- 
preme Court  case  is  just  as  applicable  here. 
In  United  States  v.  Biebusch,  1  McCrary, 
42,  1  Fed.  213,  it  was  held  that  the  record 
of  an  Illinois  judgment,  to  be  admitted  in 
evidence  in  the  United  States  circuit  court 
of  Missouri,  must  be  attested  in  the  man- 
ner provided  by  $  905  of  the  Revised  Stat- 
utes (U.  S.  Comp.  Stat.  1901,  p.  677),  and 
that  the  certificate  must  show  that  the  per- 
son signing  it  as  judge  was,  at  the  time  of 
so  signing,  the  judge,  chief  justice,  or  pre- 
siding magistrate  of  the  court  in  which  the 
judgment  was  of  record.  The  court  did  not 
concur  in  the  reasoning  in  Bennett  v.  Ben- 
nett, Deady,  307,  Fed.  Cas.  No.  1,318,  supra, 
IV.,  a,  and  said  that  the  language  of  the 
act,  that  "the  records  and  jud^al  proceed- 
ings of  the  courts  of  any  state  .  .  . 
shall  be  proved  or  admitted  in  any  other 
court  within  the  United  States  by  the  at- 
testation of  the  clerk,"  etc.,  must  be  held 
to  include  both  stats  and  national  courts. 
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The  reasoning  in  Bennett  v.  Bennett,  how- 
ever, was  afterwards  approved  by  the  Su- 
preme Court  in  Tumbull  v.  Payson,  supra. 

In  Gardner  v.  Lindo,  1  Granch,  C  C.  78, 
Fed.  Cas.  No.  6,231,  the  court  refused  to 
admit  in  the  district  court  of  the  District  of 
Columbia  the  record  of  a  discharge  in  bank- 
ruptcy under  the  insolvent  act  of  Virginia, 
because  it  wa»  not  authenticated  by  a  cer- 
tificate of  the  presiding  magistrate  accord- 
ing to  the  act  of  Congress  (1  t>ta.t.  at  L.  122, 
chap.  11,  U.  S.  Comp.  Stat.  1901,  p.  677). 

And  in  Slack  v.  Walcott,  3  Mason,  608, 
Fed.  Cas.  No.  12,932,  Judge  Story  said  that 
whether  a  will  probated  in  Massachusetts 
was  admissible  in  the  United  States  circuit 
court  of  Rhode  Island  depended  upon  the 
point  whether  it  was  authenticated  accord- 
ing to  the  act  of  Congress. 

But  a  transcript  of  a  state  record,  if  au- 
thenticated as  required  by  the  acts  of  Con- 
gress, is,  of  course,  admissible  in  United 
States  courts.  So,  if  authenticated  as  re- 
quired by  common  law,  the  copy  may  be 
received.  In  Re  Rooney,  Fed.  Cbs.  No.  12,- 
032,  a  record  of  supplementary  proceedings 
in  New  York,  authenticated  under  the  act 
of  1790,  was  held  admissible  in  bankruptcy 
proceedings  in  a  United  States  district 
court  of  New  Jersey.  The  court  said  that 
the  laws  of  New  York  provided  for  such  an 
examination  of  the  debtor,  after  execution, 
as  to  the  disposition  of  his  property,  and 
his  testimony,  thus  taken  and  placed  upon 
file,  might  clearly  be  treated  in  another 
court  as  of  the  nature  and  character  of  a  ju- 
dicial^  proceeding,  and  thus  capable  of  au- 
thentication under  the  act  of  Congress.  Ad 
missions  of  the  debtor  in  the  record  thus 
authenticated  were  held  admissible  against 
him. 

A  copy  of  a  recorj"  of  a  court  of  record  of 
another  state,  properly  authenticated  under 
the  act  of  Congress  of  1790,  is  admissible 
in  the  United  States  circuit  court,  although 
the  copy  may  not  be  such  as  is  lued  in  th« 
courts  of  the  state  in  which  the  record  is, 
nor  such  as  is  usual  at  common  law.  Tay- 
lor V.  Carpenter,  2  Woodb.  &  M.  1,  Fed.  Cis. 
No.  13,785. 

And  in  White  t.  Burnley,  20  How.  235.  l» 


1905. 


WILCOX  V.  BERGMAN. 


947 


ed  in  North  Carolina  cannot  be  so  without 
proof  that  it  would  be  received  as  evidence, 
in  lieu  of  the  original,  in  the  courts  of  that 
state;  for  such  faith  and  credit  only  are  to 
be  given  to  it  here  as  it  would  have  by  law 
or  usage  in  the  courts  of  that  state."  In 
State  V.  Fagels,  92  Mo.  300,  4  S.  W.  931,  it 
was  held  that,  in  order  that  certified  copies 
of  the  records  of  a  hospital  for  insane  in 
a  sister  state  may  be  introduced  in  evidence, 
It  must  be  shown  that  such  institutions  were 
public  o£Bces  of  a  sister  state  and  authorized 
to  make  the  records  sought  to  be  proved. 
In  Woods  ▼.  Banks,  14  N.  H.  101,  it  was  held 
that,  where  certified  copies  of  records  are 
offered  in  evidence,  it  should  appear  that 
the  officer  by  whom  they  purport  to  be  certi- 
fied had  the  right  to  the   custody  of  the 


records  and  power  to  authenticate  copies.  In 
Garrigues  v.  Harris,  17  Pa.  344,  it  was  held 
that  the  record  of  a  mortgage  of  land  in 
New  Jersey,  though  but  an  abstract  of  the 
mortgage,  the  record  being  according  to  the 
laws  of  New  Jersey,  is  competent  evidence 
in  Pennsylvania,  when  authenticated  accord- 
ing to  the  act  of  Congress.  "We  are  required 
to  take  judicial  notice  that  the  recording 
of  an  'abstract'  of  a  mortgage  is  all  that  is. 
there  enjoined,  and  that  a  certified  copy  of 
that  record  is  competent  evidence  in  that 
state."  The  case  goes  further  than  the  au- 
thorities generally  will  warrant.  At  least 
the  decisions  of  our  state,  as  already  sug- 
gested, are  to  the  effect  that  no  presumption 
exists  that  the  statutes  of  foreign  states 
are  the  same  as  our  own.    The  common  law 


Ik  ed.  886,  a  copy  of  a  deed  in  the  archives 
of  a  notary  of  Louisiana,  duly  authenticated 
according  to  the  act  of  Confess  of  1801, 
was  held  properly  admitted  in  evidence  in 
»  United  States  court  in  Texas  as  a  record 
from  another  state.  It  was  also  admitted 
on  common-law  proofs. 

e.  Bule  as  to  Federal  records  offered  in  state 
courts. 

Upon  the  question  of  the  admissibility  of 
■  United  States  records  in  state  courts,  there 
ia  a  conflict  of  opinion;  but  the  weight  of 
authority  is  that  the  Federal  statutes  do 
Bot  apply.  The  reasoning  and  spirit  of  the 
earlier  cases  holding  otherwise  is  not  as 
gvod  as  that  of  the  later  ones,  in  which  the 
Federal  courts  are  regarded  as  domestic, 
rather  than  foreign,  tribunals. 

In  Goldsmith  v.  Dickenspiel,  2  Del.  Co. 
Rep.  170,  it  was  held  that  the  acts  of  Con- 
gress do  not  apply  to  proceedings  in  bank- 
ruptcy in  United  States  courts. 

And  in  Murray  v.  Marsh,  3  N.  C.  (2 
Hayw.)  290,  a  copy  of  a  record  of  proceed- 
ings in  bankruptcy  in  the  United  States  dis- 
trict court  of  another  state,  attested  by  the 
clerk  of  the  court  without  any  certificate  of 
the  presiding  judge,  was  held  admissible  in 
evidence  in  North  Carolina.  The  conrt  said 
the  act  of  Congress  related  to  certificates  in 
the  case  of  officers  of  the  several  states, 
not  to  those  of  the  United  States. 

In  Adams  v.  Way,  33  Conn.  419,  it  was 
held  that  the  copy  of  judicial  proceedings 
from  the  records  of  the  district  court  of  the 
United  States  for  the  district  of  Wisconsin, 
certified  by  the  clerk  of  the  court  under  the 
seal  of  the  court  to  be  a  true  copy,  but  not 
otherwise  certified  or  proved,  was  admissi- 
ble in  the  state  court  of  Connecticut,  as  the 
several  courts  of  the  United  States  were 
held  not  to  be  treated  as  foreign  courts. 

In  Jenkins  v.  Kinsley,  Col.  &  Oii.  Cas.  136, 
the  act  of  Congress  was  held  not  to  apply 
to  records  of  United  States  courts  of  sister 
states;  and  so,  where  the  transcript  of  a 
record  came  from  a  United  States  court  in 
Massachusetts,  it  was  held  sufBciently  an- 
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thenticated  when  certified  according  to  the 
practice  in  Massachusetts. 

In  Pepoon  v.  Jenkins,  2  Johns.  Cas.  119, 
it  w&s  held  that  the  act  of  Congress  did  not 
apply  to  United  States  courts,  and  that  a 
transcript  of  a  record  of  a  United  States 
court  of  Massachusetts,  certified  by  the  clerk 
of  that  court  under  the  seal  of  the  court, 
was  sufllciently  authenticated  to  entitle  it 
to  be  admissible  in  evidence  in  New  York. 
To  a  similar  effect  is  Jenkins  v.  Kinsley,  Z 
Johns.  Cas.  474. 

In  Williams  v.  Wilkes,  14  Pa.  228,  a  tran- 
script of  the  record  of  a  judgment  in  the 
United  States  circuit  court  for  the  southern 
district  of  New  York,  authenticated  by  the 
clerk  of  the  court  under  the  sea)  of  the 
court,  was  heU  admissible  in  Pennsylvania. 

But  a  printed  copy  of  a  record  of  an  ac- 
tion in  the  United  States  Supreme  Court, 
certified  by  the  clerk  of  the  circuit  court  of 
a  sister  state  from  which  it  went  up,  to- 
gether with  the  mandate  of  the  Supreme 
Court  reversing  the  Judgment  below,  also 
certified  by  the  clerk  of  the  circuit  court  to 
be  a  true  copy  of  the  record  on  file  in  his 
office,  was  held  inadmissible  in  United 
States  V.  Bank  of  United  States,  U  Rob. 
(La.)  418,  on  the  ground  that  it  was  not 
authenticated  according  to  the  requirement 
of  the  act  of  Congress.  The  court  said  it 
was  not  bound  to  know  the  clerks  of  the 
United  States  courts  of  other  states,-  or  to 
give  any  greater  weight  to  such  certificates 
than  it  would  give  to  the  certificates  of 
clerks  of  courts  of  other  states. 

And  in  Heard  v.  Patton,  27  La.  Ann.  642, 
the  court  was  of  the  opinion  that  the  record  of 
a  United  States  district  court  of  another 
state  must  be  authenticated  according  to  the 
act  of  Congress  to  be  admissible  in  Louis- 
iana. 

In  Dorsey  ▼.  Maury,  10  Smedes  ft  M.  208, 
the  court  said  a  judgment  of  a  United 
States  court  of  another  state  was  not  in 
terms  embraced  in  the  act  of  Congress  regu- 
lating the  mode  of  authentication  of  judg- 
ments of  the  several  states,  and  therefore 
considered  that  a  copy  of  such  a  judgment 
must  be  authenticated  as  if  it  were   the 
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is  presumed  to  be  the  same  in  all  states,  but 
not  the  statutes.  Crandall  v.  Great  North- 
em  R.  Co.  83  Minn.  190,  85  Am.  St.  Rep. 
468,  86  X.  W.  10.  In  MitcheU  t.  Mitchell,  3 
Stew.  &  P.  (Ala.)  81,  the  plaintiffs  brought 
an  action  is  detinue  for  certain  slaves,  and 
in  support  of  the  action  offered  in  evidence 
an  instrument  purporting  to  be  a  copy  of  a 
deed  of  gift  from  their  ancestor  to  them, 
(Certified  by  the  cleric  of  the  superior  court 
of  Wilkinson  county,  Georgia,  to  have  been 
duly  transcribed  from  the  records  of  his 
office.  To  this  certificate  was  also  annexed, 
in  due  form,  the  certificate  of  the  governor 
of  Georgia  that  the  person  so  certifying  the 
copy  was  at  the  time  cleric,  etc.  Saffold,  J., 
said:  "To  authorise  the  introduction  of 
the  copy  of  the  deed,  the  plaintiffs  should 


have  shown,  among  other  things,  that  bj 
the  laws  of  Georgia  such  conveyances  an 
required  to  be  recorded;  and  as  a  conse- 
quence thereof  that  the  clerk  recording 
them,  or  keeping  the  record,  had  authority 
to  certify  copies.  If  the  recording  was  an 
extraofficial  act,  the  clerk  had  no  authority 
to  certify  the  copy  as  evidence.  The  legality 
of  the  procedure  is  not  to  be  presumed,  be- 
cause it  is  not  the  course  of  the  commoB 
law.  lb  order  to  prove  a  deed,  agreement, 
or  other  private  instrument,  it  is  neces- 
sary, first,  to  produce  the  deed,  or  to  ex- 
cuse the  omission  by  proof  that  it  has  been 
lost  or  destroyed,  or  is  in  the  hands  of  the 
adverse  party,  who  has  had  notice  to  pro- 
duce it.  For  the  best  evidence  of  the  con- 
tents of  a  written  instrument  consists  in 


judgment  of  a  foreign  state.  The  court  said 
that  the  consolidation  of  all  the  states  in 
reference  to  the  judicial  system  of  the  gen- 
eral government  was  not  contemplated  by 
the  Constitution.  It  was  therefore  held  that 
the  certificate  of  a  discharge  in  bankruptcy 
by  the  derk  of  a  United  States  district 
court  of  another  state  under  the  seal  of  the 
court,  without  the  authentication  of  the 
clerk's  certificate  by  the  judge,  was  inad- 
missible in  Mississiroi. 

So,  in  Tappan  ▼.  Norvell,  3  Sneed,  670,  it 
was  held  that  the  copy  of  a  record  of  a  dis- 
charge in  bankruptoy  in  a  United  States 
court  of  another  state  could  be  received  in 
evidence  only  when  authenticated  according 
to  the  requirement  of  the  act  of  Congress. 
The  court  said  that  judicial  proceedings  in 
the  courts  of  the  United  States  in  one  state, 
when  relied  upon  in  another,  were,  as  much 
as  a  record  from  a  state  court,  governed  by 
this  act 

And  in  Hagao  ▼.  Snider  (Tex.  dv.  App.) 
08  S.  W.  813,  it  was  held  that  a  copy  of 
a  record  of  the  United  States  court  for  the 
southern  district  of  Indian  Territory,  was 
properly  excluded  becaiue  not  authenticated 
as  required  by  S  006,  U.  S.  Rev.  Stat.  (U. 
S.  Comp.  1901,  p.  677). 

Where  the  record  is  authenticated  as  re- 
quired by  the  acts  of  Congress,  there  can  be 
no  objection  to  it.  In  Helm  v.  Shackleford, 
6  J.  J.  Marsh.  390,  records  from  the  United 
States  district  court  of  Mississippi,  duly  au- 
thenticated according  to  the  Federal  stat- 
utes, were  held  admissible  in  the  state 
courts  of  Kentucky. 

And  in  Redman  v.  Goidd,  7  Blackf.  361,  a 
transcript  of  a  record  of.  a  United  States 
bankruptcy  court  of  another  state  under  the 
seal  of  the  cotirt,  attested  by  the  clerk,  and 
accompanied  by  a  certificate  of  the  district 
judge  that  the  attestation  was  in  due  form, 
was  held  admissible  in  the  covurts  of  In^- 


i.  Rule  as  to  territorial  oourta. 

In  Womack  v.  Dearman,  7  Port.  (Ala.) 
613,  it  was  held  that  the  United  States 
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courts  in  the  territories  of  the  United  States 
were  to  be  considered  as  domestic  tribunals, 
the  proceedings  of  which  all  other  courts  of 
the  country  were  bound  to  receive  and  re- 
spect when  exemplified  under  -  the  seal  of 
such  courts,  and  other  courts  were  presumed 
to  know  such  seal,  in  the  same  manner  as 
each  court  within  a  state  was  presumed  to 
know  and  recognize  the  seal  of  any  other 
court  within  the  state.  In  this  case  the 
record  was  certified  by  the  clerk  of  the  court 
with  the  seal  of  the  court  annexed,  to  which 
was  apnended  the  certificate,  under  seal,  of 
the  judge  of  the  court  th«t  the  attestation 
of  the  clerk  was  in  due  form. 

But  in  Haggin  v.  Squires,  2  Bibb,  834,  it 
was  held  that  a  record  of  proceedings  and 
judgment  of  a  territorial  oourt  (Ud  not 
come  within  the  provision  of  the  Constitu- 
tion of  the  United  States,  and  the  act  of 
Congress  made  in  pursuance  of  that  pro- 
vision; these  having  respect  only  to  the 
mode  of  authenticating  public  acts,  records, 
and  judicial  proceedings  of  the  several 
states.  In  such  a  case  the  law  and  usages 
of  the  state  in  which  the  copy  of  the  record 
is  to  be  used  must  furnish  the  rule  for  de- 
termining the  question  of  authenticity. 

And  it  was  intimated  in  Womack  v.  Dear- 
man,  supra,  that  the  records  of  territorial 
courts  of  the  United  States  (not  the  consti- 
tutional courts)  would  be  considered  as  the 
records  of  foreign  courts,  since  there  was  no 
provision  in  the  Constitution  for  giving  full 
faith  and  credit  to  records  of  courts  of  ter- 
ritories. The  statutes,  however,  now  pro- 
vide for  such  courts,  putting  them  on  the 
same  footing  as  other  oourto.     See  supra, 

n. 

e.  Rule  as  to  courts  of  chancery  and  probate. 

A  decree  of  a  court  of  chancery  is  within 
the  Constitution  and  act  of  Congress,  re- 
specting the  mode  of  authentication  and  the 
^ect  of  records  and  judicial  proceedings  of 
the  courts  of  the  respective  states  when  of- 
fered in  evidence  in  the  courts  of  any  other 
state.    Patrick  v.  Gibbs.  17  Tex.  276. 

In  Lehman  v.  Glenn,  87  Ala.  018,  -6  So. 
44,  a  decrae  nf  %  ghancery  oourt  of  Virgiaia* 
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the  actual  production  of  it,  and  secondaiy 
evidence  of  it  cannot  be  admitted  until  the 
impossibility  of  producing  it  has  been  man- 
ifested to  the  court."  In  Dixon  v.  Thatcher, 
14  Ark.  141,  it  was  held  that  a  duly  certi- 
fied copy  of  the  record  of  a  bill  of  sale  re- 
corded in  the  office  of  a  parish  judge  of 
Louisiana,  and  purporting  to  have  been  tak- 
en before  a  notary  public  for  the  parish, 
was  inadmissible  in  evidence,  unless  shown 
to  be  acknowledged  before  an  officer  com- 
petent to  take  such  acknowledgment,  and 
recorded  by  authority  of  law.  The  same 
rule  was  applied  in  McNeill  y.  Arnold,  17 
Ark.  154,  where  the  court  said:  "A  deed  ex- 
ecuted in  another  state,  in  the  absence  of 
any  testimony  that  the  laws'  of  the  state 
authorized  its  registration,  is  not  admissible 


in  evidence  merely  upon  certificates  of  its 
acknowledgment  and  registration,  without 
proof  of  its  execution."  In  Lee  v.  Mathews, 
10  Ala.  682,  44  Am.  Dec.  498,  it  was  held 
that,  to  authorize  the  certified  copy  of  tlie 
deed  by  the  public  register  of  Halifax 
county,  North  Carolina,  to  be  read  in  evi- 
dence, it  was  necessary  to  prove  by  the  law 
of  that  state  that  such  instruments  were 
required  to  be  recorded.  See  also  3  Wig- 
more,  Ev.  1662.  The  case  of  Spoon  v. 
Frambach,  83  Minn.  301,  86  N.  W.  106,  is 
not  in  point.  The  court  had  before  it  in 
that  ease  the  admissibility  of  a  promissory 
note,  to  which  was  not  attached  an  internal 
revenue  stamp  as  required  by  the  Federal 
revenue  act,  which  provides  that  unstamped 
instruments  are  not  admissible  in  evidence 


duly  certified  according  to  the  act  of  Con- 
gress, was  held  admissible. 

Where  a  court  of  probate  has  both  a 
judge  and  a  clerk,  and  the  authentication  is 
within  the  letter  of  the  aot  of  Congress,  a 
transcript  of  a  will  and  its  probate  is  ad- 
■dasible.    Lee  v.  Hamilton,  3  Ala.  629. 

A  record  of  probate  of  a  court  of  Louisi- 
ana, properly  authenticated  according  to  the' 
act  of  Congress,  is  evidence  in  the  courts  of 
all  the  states  of  the  Union.  Newman  ▼. 
Willetts,  62  HI.  98.  It  wiU  be  noticed  that 
in  the  cases  cited  throughout  the  note  copies 
of  records  of  such  courts  have  been  talcen 
without  question  to  have  been  governed  by 
the  Constitution  and  acts  of  (ingress. 

f.  Rule  aa  to  inferior  courts. 

The  rule  adopted  in  moat  of  the  states 
is  that  the  constitutional  provision  and  the 
acts  of  Congress  do  not  apply  to  records  of 
inferior  tribunals,  such  as  courts  of  justices 
of  the  peace. 

In  Gay  v.  Lloyd,  1  O.  Greene,  78,  46  Am. 
Dec  499,  it  was  said  that  courts  holding  this 
view  had  placed  their  decisions  on  the 
ground  that  the  Constitution  and  acts  of 
Congress  referred  to  judicial  proceedings 
of  courts  of  general  jurisdiction,  and  not 
to  inferior  tribunals  created  by  municipal 
law;  for  the  aot  of  Congress  required  the 
record  to  be  certified  by  the  clerk  with  the 
seal  of  the  court  annexed,  together  with  a 
certificate  from  the  judge,  chief  justice,  or 
magistrate  of  the  court  as  to  the  due  form 
of  attestation.  Justices  of  the  peace  having 
no  clerk,  no  official  seal,  and  there- 
fore not  being  able  to  authenticate 
records  in  the  manner  required  by  the 
aot  of  Congress,  their  proceedings  were 
not  considered  as  coming  within  the 
purview  of  that  act,  but  the  admission 
of  copies  of  their  proceedings  as  evidence 
was  left  to  be  regulated  by  the  law  of  the 
state  where  they  were  proposed  to  be  offered 
in  evidence. 

The  leading  case  in  which  this  doctrine 
was  announced  is  Warren  v.  Flagg,  2  Pick. 
45U,  but  the  principal  question  before  the 
court  was  the  effect  to  be  given  a  duly  au- 
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thenticated  transcript  of  a  reeord  of  a  jus- 
tice of  the  peace. 

The  reason  for  the  rule  does  not  seem 
quite  satisfactory,  in  view  of  the  faot  that 
records  of  courts  of  probate  in  which  the 
judge  acts  in  the  double  capacity  of  judge 
and  clerk  have  uniformly  been  held  capable 
of  authentication  under  the  act  of  Congress. 
See  infra,  V.,  e.  A  better  reason  would 
seem  to  be  the  change  in  the  language  of, 
the  constitutional  provision  from  that  on^ 
the  same  subject  in  the  Articles  of  Confed- 
eration, and  from  that  of  the  original  draft 
reported  from  the  Committee  of  Detail.  S«* 
supra,  n. 

In  the  Constitution  (see  supra,  II.)  the 
words  "and  magistrates"  are  omitted,  which 
would  indicate  an  intention  not  to  make  th* 
Constitution  extend  its  protection  to  the 
records  and  judicial  proceedings  of  justices 
of  the  peace,  as  the  provision  in  the  Articles 
of  Confederation,  followed  in  this  respect 
by  the  draft  reported  by  the  committee, 
plainly  did.  As  this  language  relates  to  the 
effect  to  be  given  records  and  judicial  pro-, 
oeedings,  it  would  seem  inconsistent  for 
those  state  courts  which  hold  that,  after  a 
record  or  judicial  proceeding  of  a  jus-, 
tice  of  the  peace  has  been  properly] 
proved,  full  faith  and  credit  must  be, 
given  it  under  the  Constitution,  not  also 
to  hold  that  such  records  may  be  authenti-l 
cated  imder  the  act  of  Congress  of  1790,  for,' 
as  pointed  out,  the  mere  fact  that  a  magiB-| 
trate  acts  as  judge  and  clerk  of  his  own 
court  does  not,  in  the  case  of  other  courts,' 
stand  in  the  way  of  authentication  under 
the  act  of  Congress.  It  is  merely  intended 
to  point  out  here,  however,  that  there  is  a' 
conflict  of  opinion  upon  the  question  of  the 
effect  to  be  given  judgments  of  justices  of 
the  peace  of  sister  states,  and  to  suggest 
that,  if  full  faith  is  to  be  granted  records  of 
such  courts,  there  is  little  reason  for  not  al- 
lowing them  to  be  proved  under  the  aot  of 
Congress  of  1700.  I 

In  Draggoo  v.  Graham,  9  Ind.  212,  the 
court  said  that,  although  the  provision  of 
the  United  States  Constitution  requiring  full 
faith  and  credit  to  be  given  to  judgments, 
eta,  of  other  states  applied  to  courts  not  of 
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in  any  court.  What  was  there  said  as  to 
authority  of  Congress  to  prescribe  rules  of 
evidence  for  state  courts  had  no  reference 
to  the  act  of  Congress  here  under  considera- 
tion. 

Our  conclusion  is  that,  to  render  certified 
copies  of  records  from  a  sister  state  com- 
petent evidence  in  the  courts  of  tlus  state, 
it  must  be  shown  that  the  statute's  of  that 
state  provided  for  and  authorized  the  record 
to  be  made,  and  also  the  particular  force 
and  effect  given  to  certified  copies  as  evi- 
dence in  the  courts  of  that  state;  and,  for 
the  reason  that  there  was  no  proof  of  the 


statutes  of  North  Dakota  in  the  case  at 
bar,  the  objection  to  the  introduction  of 
the  copies  was  properly  sustained.  We  are 
not  aware  of  any  rule  of  evidence  at  com- 
mon law  under  which  certified  copies  of  for- 
eign records  of  the  character  of  these  here 
mentioned  are  admissible  in  evidence  in  the 
absence  of  proof  of  the  statutes  under  which 
they  were  made.  The  common-law  rule  in 
reference  to  "ancient  documents"  or  public 
records,  as  distinguished  from  private  rec- 
ords, does  not  apply.  It  follows  that  the 
ruling  of  the  court  below  must  be  sustained. 
Order  afiSrmed. 


record,  the  act  of  Congress  as  to  authentica- 
tion of  transcript*  of  them  did  not;  and  held 
that  transcripts  not  within  the  statute  were 
admitted  on  general  principles  of  evidence, 
without  the  certificate  of  a  judge. 

A  few  oouats  have  held  records  of  jus- 
tices of  the  peace  capable  of  being  authen- 
ticated under  the  act  of  Congress  of  1790. 
In  Bissau  T.  Edwards,  6  Day,  363,  5  Am. 
Dec.  166,  it  was  said  that  in  those  states 
where  justices  of  the  pea^e  held  courts  of 
record,  where  they  were  the  sole  judges  and 
had  no  other  persons  to  be  their  clerks,  they 
were  the  presiding  magistrates  and  clerks 
of  their  own  courts,  and  might  certify  their 
records  in  a  manner  conformable  to  the  acts 
of  Congress.  And  the  court  added,  if  a  rec- 
ord of  conviction  before  a  justice  of  the 
peace  of  another  state  were  certified  accord- 
ing to  the  act  of  Congress,  it  would  be  tul- 
mbsible. 

In  a  dissenting  opinion  upon  tbis  point, 
Baldwin,  J.,  took  the  view  held  in  the  great 
majority  of  the  cases,  saying  that  the  whole 
provision  of  the  act  of  Congress  evidently 
referred  to  a  court  having  a  clerk,  probably 
a  seal,  and  a  presiding  magistrate.  A  jus- 
tice of  the  peace  might  indeed,  for  some  pur- 
poses, be  considered  as  a  person  performing 
the  oflBce  of  clerk  as  well  as  judge,  because 
he  made  records  and  gave  copies.  This  was 
rather  an  incident  to  the  ofiSce  of  justice 
than  a  separate  character.  But  he  could  not 
conceive  that  Congress  meant  to  prescribe 
that  a  justice  should,  as  clerk,  certify  his 
record,  and  then,  as  presiding  magistrate, 
gravely  certify  that  the  certificate  he  made 
as  clerk  was  in  due  form.  He  was  rather 
of  the  opinion  that  Congress  did  not  mean 
to  include  the  records  or  judicial  proceed- 
ings of  courts  of  justices  of  the  peace,  which 
in  most  of  the  states  were  not  considered  as 
courts  of  record. 

In  King  v.  Van  Gilder,  1  D.  Chip.  (Vt.) 
59,  it  was  held  that  a  judgment  of  a  justice 
of  the  peace  of .another  state  could  not  be 
authenticated  by  the  method  provided  by 
the  act  of  Congress.  To  the  same  effect  is 
Starkweather  v.  Loomis,  2  Vt.  573. 

But  in  Brown  y.  Edson,  23  Vt.  436,  the 
court  said  that  the  above-mentioned  case  of 
King  v.  Van  Gilder,  1  D.  Chip.  (Vt.)  69,  had 
not  been  regarded  as  law  upon  the  point  for 
many  years.  The  court  said  that  a  justice 
m\ist  certify  his  record  and  then  certify  that 
CL.R.A.(N.S.) 


he  had  no  seal  or  clerk,  but  acted  as  clerk 
of  his  own  court,  and  that  the  attestation 
was  in  due  fdrm.  Such  record  was  then  as 
conclusive  to  all  intents  as  a  record  of  the 
highest  court  in  the  state.  The  ruling  is 
based  upon  consistent  reasoning,  but  this 
case  and  others  like  it  are  greatly  outnum- 
bered by  the  authorities  holding  otherwise. 

In  Scott  V.  Cleveland,  3  T.  B.  Mon.  62,  an 
ezemoliflcation  of  a  record  of  a  judgment  of 
a  justice  of  the  peace  of  Indiana,  authenti- 
cated as  the  act  of  Congress  requires,  was 
held  properly  admitted  in  evidence. 
'  But  in  McElf atrick  v.  Taft,  10  Bush,  160, 
the  court  said  that  in  the  last-mentioned 
case  the  court  must  have  overlooked  the 
fact  that  such  tribunal  was  not  within  the 
act  of  Congress,  since  courts  not  of  record 
could  not  authenticate  such  copies  as  the 
act  required.  It  was  held  that  it  was  evi- 
dent the  act  of  Congress  related  only  to 
records  of  courts  having  general  jurisdiction, 
and  not  to  inferior  courts  with  limited  pow- 
er, which  were  not  regarded,  even  in  states 
where  they  were  organized,  as  courts  of 
record. 

The  rule  adopted  in  most  of  the  states  is 
that  the  acts  of  Congress  do  not  apply  to 
records  of  justices  of  the  peace.  Black- 
well  V.  Glass,  43  Ark.  209 ;  Graham  ▼.  Grigg, 
3  Harr.  (Del.)  408;  Sloan  v.  Wolfsfeld,  110 
Ga.  70,  36  S.  E.  344;  Bryan  v.  Kamsworth. 
19  Minn.  239,  Gil.  198;  Winham  v.  Kline,  77 
Mo.  App.  36;  Robinson  v.  Prescott,  4  N.  H. 
460;  Taylor  v.  Barron,  80  N.  H.  78,  64  Am. 
Dec.  281;  Hutchins  v.  Gerrish,  62  N.  H. 
205,  13  Am.  Rep.  19;  Silver  Lake  Bank  v. 
Harding,  5  Ohio,  545;  Snyder  v.  Wise,  10  Pa. 
157;  Lawrence  v.  Gaultney,  Cheves,  L.  7; 
Houze  V.  Houze,  16  Tex.  598. 

In  the  states  where  it  is  held  that  the 
act  of  Congress  of  1790  does  not  apply  to 
records  of  justices  of  the  peace  such  records 
must  be  proved,  and  in  the  other  jurisdic- 
tions may  be  proved,  as  provided  by  stat- 
utes of  the  state  where  they  are  offered  in 
evidence,  or  according  to  the  method  of  the 
common  law. 

In  M'Gee  v.  Sheffield,  3  Stew,  ft  P.  (Ala.) 
361,  it  was  held  proper  for  a  justice  of 
the  peace  of  another  state  to  prove  copies 
of  proceedings  before  him  resulting  in  a 
judgment.  The  court  said  the  proceedings 
before  the  justice  were  not  of  the  dignity 
of  records,  and  that,  if  it  were  not  eompe- 
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tent  to  prove  them  by  ewora  copies,  proof 
would  be  wholly  impossible. 

In  Bliiclcwell  v.  Glass,  supra,  it  was  held 
that,  since  the  act  of  Congress  of  1790  does 
not  apply  to  transcripts  of  judgments  of 
justices  of  the  peace,  such  a  judgment  must 
be  proved  by  the  production  of  the  original 
minutes,  or  by  the  oath  of  witnesses  who 
have  compared  the  copy  produced  in  evi- 
dence. 

In  Graham  v.  Grigg,  supra,  it  was  held 
that  the  transcript  of  a  judgment  of  a 
justice  of  the  peace  of  another  staite,  certi- 
fied according  to  the  act  of  Congress  of  1804, 
was  inadmissible,  as  such  authentication  af- 
forded no  proof  that  the  justice  was  a  jus- 
tice of  the  peace,  or  that  the  transcript  was 
a  true  copy  of  his  docket.  The  court  held 
that  the  proof  on  these  points  should  have 
been  furnished  according  to  the  common- 
law  rules  of  evidence. 

In  Tharpe  v.  Pearce,  89  Ga.  194,  IB  8.  E. 
46,  it  was  held  that  since  the  adoption  of 
the  Georgia  Code  the  record  of  a  judgment 
of  anotner  state,  to  be  admissible  in  evi- 
dence in  Georgia,  must  be  authenticated  in 
the  manner  provided  by  the  act  of  Congress, 
if  applicable,  and,  if  not,  under  the  great 
seal  of  the  state,  as  required  by  f  382S  of 
the  Code  in  respect  to  foreign  judgments. 
Parol  evidence  alone,  or  in  connection  with 
the  dodcet  entries,  whether  original  or  a 
copy,  was  held  not  admissible  to  establish 
tm  rendition  of  a  judgment  by  a  justice  of 
the  peace  of  Alabama. 

Under,  the  Georgia  Code,  S  6232,  judgments 
of  justices  may  in  all  cases  be  authenticated 
tinder  the  great  seal  of  the  state  in  which 
they  are  rendered.  Sloan  v.  Wolfsfeld,  110 
Oa.  70,  35  8.  E.  344. 

In  the  absence  of  proof  that,  under  the 
law  of  Missouri,  a  justice's  court  is  a  court 
of  record,  the  presumption  ia  tliat  it  is  not. 
Ibid. 

Under  the  Indiana  statute  which  provides 
that  "copies  of  the  proceedings  and  judg- 
ments of  any  justice  of  the  peace  of  any 
state  or  territory  of  the  United  States,  certi- 
fied by  the  justice,  under  his  hand  and  seal, 
before  whom  the  proceedings  were  had,  or 
judgments  rendered,  or  his  successor  in  of- 
fice, or  other  justice  having  the  legal  custody 
thereof,  that  the  same  are  true  and  com- 
plete copies  of  the  proceedings  or  judgments, 
with  the  certificate  of  the  cleric,  etc.,  of  any 
court  of  record  of  the  county,  etc.,  where 
such  justice  shall  hold  his  office,  certifying 
under  the  seal  of  said  court  that  the  justice 
was,  at  the  time  when  the  proceedings  were 
liad,  or  judgment  rendered,  and  when  the 
copy  was  taken,  duly  commissioned  and' 
qualified  to  act  as  such,  shall  be  admissible 
as  evidence  in  any  of  the  courts  of  this 
state"  (2  Bev.  Stat.  pp.  90,  91,  |  279),  where 
the  certificate  of  the  clerk  to  the  transcript 
of  the  judgment  is  in  due  form, — it  is  suf- 
ficient, without  the  authentication  of  a 
judge,  to  authorize  the  admission  of  the 
transcript  in  evidence.  Dragoo  v.  Graham, 
17  Ind.  427.  The  court  said  that  the  cer- 
tificate of  a  justice  of  the  peace  to  the 
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transcript,  and  of  the  clerk  of  the  court  of 
common  pleas  to  the  official  character  of 
such  justice,  might,  perhaps,  in  the  absence 
of  a  statutory  requirement,  be  sufficient  to 
authenticate  the  judgment.  And,  in  the  ab- 
sence of  proof  of  the  law  of  Ohio  at  the 
date  of  the  judgment,  it  might  be  presumed 
to  be  the  same  as  that  of  Indiana. 

In  Ault  T.  Zehering,  38  Ind.  429,  a  tran- 
script of  a  judgment  of  a  justice  of  the 
peace  of  another  state,  certified  by  the  jus- 
tice under  his  seal  and  by  the  clerk  of  the 
court  of  common  pleas  of  that  state,  who 
certified  under  his  Iiand  and  official  seal  that 
the  justice  of  the  peace  who  certified  the 
proceedings  was,  at  the  date  of  the  rendition 
of  the  judgment,  the  making  of  the  certifi- 
cate, and  now  is,  the  acting  justice  of  the 
peace  of  the  county,  duly  commissioned  and 
qualified;  and  that  full  faith  and  credit  was 
to  be  ^^en  to  his  official  acts  as  such;  and 
that  his  signature  thereunto  attached  was 
genuine, — ^was  held  admissible  under  |  279 
of  the  Code  of  Indiana  (2  Gavin  ft  H.  181). 

In  Iowa  a  transcript  of  a  judgment  of  a 
justice  of  the  peace  of  another  state,  to  be 
admissible  in  evidence,  must  be  certified  ac- 
cording to  the  provisions  of  Rev.  Stat.  | 
4059  (2439),  whioh  provides  that  "the  of- 
ficial certificate  of  a  justice  of  the  peace  of 
any  of  the  United  States,  to  any  judgment, 
and  the  preliminary  proceedings  before  him, 
supported  by  the  official  certificate  of  the 
cleric  of  any  court  of  record  within  the 
oounty  in  which  such  justice  resides,  stat- 
ing that  he  is  an  acting  justice  of  the  peace 
of  that  county,  and  that  the  signature  to 
his  certificate  is  genuine,  is  sufficient  evi- 
dence of  such  proceedings  and  judgment." 
Railroad  Bank  v.  Evans,  32  Iowa,  202. 

It  is  competent  for  the  successor  of  a  jus- 
tice of  the  peace  to  certify  to  a  judgment 
rendered  by  his  predecessor  in  a  sister  state. 
Ibid. 

In  Tomlin  ▼.  Woods,  125  Iowa,  367,  101 
N.  W.  135,  a  transcript  of  a  judgment  of  a 
justice  of  the  peace  of  another  state,  attest- 
ed in  compliance  with  the  requirements  of 
{  4646  of  the  Iowa  Code,  was  held  admissi- 
ble. 

In  Guesdorf  ▼.  Gleason,  10  Iowa,  495,  two 
transcripts  of  judgments  of  a  justice  of  the 
peace  of  another  state  were  offerol  in  evi- 
dence. In  the  first  the  certificate  of  the 
clerk  failed  to  show  that  the  justice  of  the 
peace  rendering  the  judgment,  and  who  pur- 
ported to  sign  the  official  certificate  accom- 
panying the  transcript,  was  a  justice  in  the 
county  wherein  the  said  officer  was  clerk  of 
a  coiirt  of  record,  as  was  neoessary  under 
I  2439  of  the  Code.  The  authentication  to 
the  second  transcript  was  defective  for  the 
reason  that  it  did  not  state  that  the  per- 
son signing  the  official  certificate  of  the  jus- 
tice was,  at  the  time  of  signing  the  same, 
an  acting  justice  of  the  peace.  The  tran- 
scripts were  held  inadmissible. 

In  Clemmer  v.  Cooper,  24  Iowa,  185,  96 

Am.  Dec.  720,  it  was  held  that  a  certified 

copy  of  a  transcript  of  a  judgment  of  a 

justice  of  the  peace  of  anqtlDBr 
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groperly  admitted  In  evidence  when  em- 
raoed  in  the  certified  copy  of  the  record  of 
the  court  of  common  pleas  duly  authenti- 
cated, the  record  of  the  justice  of  the  peace 
being  part  of  the  record  of  the  court  of  com- 
mon pleas  to  which  the  appeal  had  been 
taken  from  the  judgment  ot  the  justice  of 
the  peace. 

In  Case  t.  Huey,  26  Kan.  553,  it  was  held 
that,  under  f  371  of  the  Kansas  Code,  the 
transcript  of  a  judgment  of  a  justice  of  the 
peace  of  another  state  could  be  certified  by 
him  in  the  capacity  both  of  justice  of  the 
peace  and  of  clerk. 

In  McElfatrick  v.  Taft,  10  Bush,  160,  it 
was  _  held  that  the  verity  of  judicial  pro- 
ceedings of  a  justice  of  the  peace  of  an- 
other state  might  be  established  by  an  ex- 
emplification of  a  copy  imder  the  seal,  of 
the  state,  or  by  a  copy  proved  to  be  a 
true  copy  by  a  witness  who  had  compared  it 
with  the  original. 

In  Upham  v.  Damon,  12  Allen,  08,  the 
statutes  of  Wisconsin  were  admitted  in  evi- 
dence, showing  that  the  transcript  of  a 
judgment  of  a  justice  of  the  peace,  after 
being  filed  with  the  clerk  of  the  circuit 
court,  must  be  treated  as  a  judgment  of 
the  latter  court.  The  court  therefore  held 
that  a  transcript  of  a  justice's  judgment, 
attested  by  the  clerk  of  the  circuit  court 
with  the  seal  of  the  court  annexed,  together 
with  the  proper  certificate  of  the  judge,  was 
a  sufBcient  authentication  to  make  the  rec- 
ord evidence  under  the  statutes  of  Massa- 
chusetts (Gen.  Stat.  chap.  131,  f  61). 

In  Howard  v.  Coon,  93  Mich.  442,  S3  N. 
W.  613,  under  a  statute  of  Michigan  (| 
7506,  How.  Stat.),  providing;  that  "the  of- 
ficial certificate  of  any  justice  of  the  peace 
within  any  other  state  of  the  United  States, 
of  the  proceedings  and  judgment  in  any  case 
before  him  as  such  justice,  with  the  cer- 
tificate of  the  clerk  of  any  court  of  record 
in  the  county  or  district  in  which  such  jus- 
tice has  executed  his  office,  attested  by  his 
official  seal  setting  forth  that  the  signature 
to  the  certificate  of  the  justice  is  genuine, 
and  that  he  was  such  justice  at  the  date 
of  such  proceedings  and  judgment,  shall  be 
sufficient  evidence  of  such  proceedings  and 
judgment," — it  was  held  that  a  certificate 
of  a  county  clerk  to  the  transcript  of  a 
judgment  of  a  justice  of  the  peace  of  Cali- 
fornia, failing  to  show  that  he  was  a  clerk 
of  a  court  of  record,  was  void;  and  that 
the  transcript  was,  for  that  reason,  inad- 
missible. 

Under  a  Minnesota  statute,  providing  that 
"an  exemplification  of  a  judgment  rendered 
by  any  justice  of  the  peace  m  any  state  or 
territory  of  the  United  States,  officially  cer- 
tified by  such  justice  as  a  full  and  correct 
copy  of  all  the  proceedings  in  that  case  from 
his  docket,  with  a  certificate  of  magistracy 
thereon,  signed  and  aOthenticated  by  a  clerk 
of  a  court  of  record  in  the  county  where 
such  judgment  was  rendered,  with  the  seal 
thereof  attached,  is  evidence  in  any  court 
in  this  state  to  prove  the  facts  contained  in 
such  exemplification," — a  transcript  of  a  rec- 
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ord  of  a  deceased  justice  of  the  peace  of  Il- 
linois, certified  by  a  justice  of  the 
peace,  who  by  the  law  of  Illinoia 
was  entitled  to  the  custody  of  the  rec- 
ords and  papers  of  such  deceased  justice, 
was  held  inadmissible.  The  court  said  that, 
if  no  provision  was  made  by  statute  for 
such  a  case,  the  conunon-hiw  method  of 
proof  was  open.  Bryan  v.  Famsworth,  19 
Minn.  239,  GiL  108. 

The  copy  of  a  record  of  a  judgment  of  a 
justice  of  the  peace  of  another  state  can 
be  proved  by  the  deposition  of  witnesses  • 
according  to  the  common  law.  The  court 
said  it  saw  no  reason  for  holding  that  the 
act  of  Congress  with  reference  to  proving 
judgments  of  other  states  excluded  the  com- 
mon-law method  of  prooL  Etz  v.  Wheeler. 
23  Ma  App.  449. 

In  Holdridge  v.  Marsh,  80  Mo.  App.  362,  a 
transcript  of  a  record  of  a  judgment  roll  of 
a  district  court  of  the  state  of  New  York 
was  authenticated  according  to  the  require- 
ment* of  the  acts  of  Congress,  and,  in  ad- 
dition, there  was  a  deposition  of  the  jus- 
tice, who  rendered  the  judgment,  stating 
that  the  case  was  tried  upon  the  merits  be- 
fore him,  both  parties  annearing  by  counsel, 
and  that  the  judgment  rendered  by  him 
was  regular  in  form  according  to  the  law 
of  the  state  of  New  York;  that  no  appeal 
had  been  taken  therefrom;  and  that  the 
time  for  taking  the  appeal  had  expired. 
The  deposition  was  held  competent  proof  of 
the  laws  of  the  state  in  which  the  judgment 
was  rendered. 

In  Winham  v.  Kline,  77  Mo.  App.  36,  a 
transcript  of  a  record  of  a  justice  of  the  peace 
of  Tennessee  was  offered  m  evidence.  Parts 
of  the  Constitution  and  statutes  of  that 
state  were  previously  read  in  evidence, 
showing  that  justices'  courts  were  author- 
ized by  the  Constitution,  and  that  they  had 
been  established  by  the  legislature  of  that 
state  and  given  jurisdiction  over  such  ac- 
tions as  resulted  in  the  judgment.  A  wit- 
ness testified  that  he  was  present  when  the 
judgment  was  rendered  and  the  transcript 
made  out;  that  he  saw  the  justice  sign  the 
certificate  to  the  transcript;  that  he  com- 
pared the  transcript  with  the  original  docket 
entry;  and  that  it  was  a  true  and  perfect 
transcript;  and  he  knew  that  the  justio* 
signii^  it  was  an  acting  justice.  The  traa- 
soript  was  held  admissible. 

In  Chandler  v.  Gordon,  3  N.  J.  L.  668,  a 
paper  purporting  to  be  a  transcript  of  pi»- 
ceedings  before  a  justice  of  the  peace  of 
New  York,  whose  signature  to  the  same  was 
unintelligible,  was  held  inadmissible  on  the 
ground  that  more  satisfactory  evidence 
ought  to  have  been  given  that  the  magis- 
trate was  acting  in  that  capacity  at  the 
time,  and  that  the  transcript  of  his  pro- 
ceedings was  certified  under  his  hand. 

The  transcript  of  a  record  of  a  judg- 
of  conviction  of  a  municipal  court  of  an- 
other state,  certified  by  the  clerk  only,  is  not 
admissible  in  evidence  because  authenticated 
neither  as  required  by  Congress,  nor  bf  jte 
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common  law.  Hutching  ▼.  Gerrish,  52  MT.  H. 
206,  IS  Am.  Rep.  19. 

'the  transcript  of  a  docket  of  a  justice 
of  the  peace  of  another  state  followed  by 
the  certificate,  "I  do  hereby  certify  that  the 
above  statement  is  a  true  transcript  of  my 
docket,"  was  held  inadmissible  in  Clark  t. 
Custard,  4  N.  J.  L.  209. 

Where  the  statutes  of  a  state  do  not  pro- 
vide a  method  of  authentication  of  judg- 
ments of  justices  of  the  peace  of  other 
states,  such  judgment  may  be  proved  by 
common -law  rules.  Bent  v.  Olaencer,  17 
Misc.  569,  40  N.  Y.  Supp.  667. 

In  Kuhn  v.  Miller,  Wright  (Ohio),  127,  a 
transcript  of  the  record  of  a  judgment  of  a 
justice  of  the  peace  of  Pennsylvania,  oer- 
tifled  by  him  and  attested  by  the  prothono- 
tary  and  the  certificate  of  the  presiding 
judge  of  the  court  of  common  pleas,  was  re- 
ceived in  evidence.  The  court  said  that, 
while  the  transcript  was  not  embraced 
within  the  act  of  Congress,  the  court  had 
lone  been  in  the  habit  of  receiving  the 
clerk's  certificate  of  the  official  character  of 
the  justice,  and,  for  this  reason,  admitted  it 
in  evidence. 

In  Silver  Lake  Bank  ▼.  Harding,  6  Ohio, 
545,  it  was  said  that  the  courts  had  invaria- 
bly required  other  evidence  of  the  person 
who  certified  the  transcript  being  a  justice 
than  his  own  certificate;  usually  the  certifi- 
cate of  the  clerk  of  the  court  of  the  county 
and  the  seal  of  the  conrt. 

Where  there  is  no  state  statute  on  the 
■abject,  the  record  of  a  judgment  of  a  jus- 
tice of  the  peace  of  another  state  must  be 
proved  according  to  common-law  practice. 
Lawrence  v.  Gaultney,  1  Cheves,  L.  7. 

Judicial  pvoceedings,  not  of  record,  must 
be  proved  according  to  the  rules  of  the  com- 
mon law.  CSampbell  ▼.  Home  Ins.  Co.  1  8. 
C.  N.  S.  168. 

So;  in  M.  Louis  Expanded  Metal  Fire- 
proofing  Co.  V.  Beilharz  (Tex.  Civ.  App.)  88 
S.  W.  612,  a  judgment  of  a  justice's  conrt 
«f  a  city  of  another  state  was  allowed  to  be 
proved  as  an  examined  copy. 

In  King  v.  Van  Oilder,  1  D.  Chip.  (Vt) 
69,  a  transcript  o'  a  record  of  a  judgment 
of  a  justice  of  the  peace  of  another  state 
wa«  admitted  on  the  certificate  of  the  jus- 
tice alone. 

In  Blodget  v.  Jordan,  6  Vt.  680,  the  copy 
of  a  record  of  a  justice  of  the  peace  of 
another  state,  attested  by  the  justice,  was 
admitted  in  evidence,  it  being  conceded  that 
he  was  justice  of  the  peace  and  that  his 
signature  was  genuine. 

In  Caulfield  v.  Bullock,  18  B.  Mon.  494,  it 
was  held  that  the  act  of  Congress  relating 
to  proof  of  nonjudicial  records  applied  only 
to  their  admission  in  courts  of  record,  and 
that  therefore  a  copy  of  a  record  of  natural- 
ization of  another  etate,  to  be  admissible 
before  judges  of  election  to  show  the  re- 
lator's right  to  vote,  must  be  authenticated 
in  the  manner  provided  by  the  Kentucky 
statutes. 

The  question  as  to  what  foundation  is 
necessary  for  proof  of  records  of  courts  of 
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justices  of  the  peace  and  inferior  statutory 
courts  is  touched  upon  in  the  following 
cases : 

A  certified  transcript  of  a  judgment  of  a 
justice  of  the  peace  of  another  state  is  not 
admissible  in  Illinois,  unless  it  is  shown 
by  the  laws  of  the  state  from  which  the 
transcript  comes  that  the  justice  of  the 
peace  had  jurisdiction  over  the  subject-mat- 
ter upon  which  he  attempted  to  adjudicate. 
Trader  v.  HcKee,  2  HI.  658. 

In  Kopperl  v.  Nagy,  37  IIL  App.  27,  it 
was  held  that  the  transcript  of  a  record  of  a 
judgment  of  a  district  court  of  the  city  of 
New  York,  a  court  not  of  record  and  of  limit- 
ed jurisdiction,  was  not  admissible  in  Illinois 
without  affirmative  proof  that  the  parties 
resided  within  the  jurisdiction  of  the  court. 

In  Qay  t.  Uoyd,  1  0.  Greene,  78, 46  Am. 
Deo.  409,  it  was  held  that,  where  a  state 
statute  provided  that  the  official  character - 
of  the  justice  of  the  peace  should  be  certi- 
fied by  the  clerk  of  the  county,  sealed  by 
him  with  the  county  seal,  a  cwtiflcate  of 
the  court  of  common  pleas  sealed  with  the 
seal  of  that  court  was  not  sufficient.  The 
court  said  that  it  could  not  judicially  know 
that  the  clerk  of  the  court  of  common  pleas 
was  the  clerk  of  the  county,  unless  judicial 
cognizance  was  taken  of  the  laws  of  the 
state  from  which  the  record  came,  and 
therefore  must  decide  that  the  justice's 
transcript  was  inadmissible  under  the  stat- 
ute. The  court  took  pains  to  point  out 
that  it  only  decided  that,  where  such  a  cer- 
tificate was  made  by  the  clerk  of  any  conrt 
other  than  the  clerk  of  the  county,  the  law 
of  the  state  from  which  the  transcript  was 
brought  should  be  produced  to  show  that 
he  was  the  proper  person  to  certify  the 
same. 

The  oertiHoate  and  seal  of  the  clerk  of  a 
county  conrt  of  another  state,  attached  to 
the  tesnacript  of  a  judgment  of  a  justice  of 
the  peace,  as  to  the  official  character  of 
the  justice,  and  as  to  the  genuineness  of  his 
signature,  has  no  probative  force  in  Mis- 
souri for  the  reason  that  the  courts  of  that 
state  cannot  take  judicial  notice  of  signa- 
tures of  clerks  of  courts  of  other  states, 
nor  of  their  official  seals,  nor  receive  them 
as  evidence  when  not  proved  as  provided  by 
statute  (8  4881,  Mo.  Rev.  SUt.  1889).   Ibid. 

In  Mahurin  v.  Bickford,  6  N.  H.  667,  it 
was  held  that  the  mere  fact  that  a  tran- 
script of  a  judgment  of  a  justice  of  the  peace 
was  certified  by  the  clerk  of  the  court  in 
whose  office  the  orinnal  records  of  the  mag- 
istrate were  deposited,  the  latter  being  no 
longer  in  office,  would  not  be  sufficient  to 
authorize  its  admission  in  evidence.  The 
court  said  that,  had  it  been  made  to  appear, 
under  the  laws  of  the  state  from  which  the 
transcript  was  taken,  that  tbs  records  of 
the  magistrate  had  been  deposited  in  the 
office  of  the  clerk,  and  that  he  was  the 
proper  officer  to  give  copies,  perhaps  a  copy 
having  his  attestation  duly  authenticated 
might  have  been  held  sufficient. 

A  copy  of  the  records  of  a  judgment  of  a 
justice  of  the  peace  of  another  state  must 
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be  authenticated  in  the  same  manner  as  for- 
eign judgments  are  to  make  them  admissi- 
ble in  evidence  in  New  Hampshire.    Ibid. 

In  proving  records  of  courts  of  justices 
of  the  peace  of  other  states,  no  presump- 
tion arises  that  they  are  courts  of  record, 
or  not  of  record.  Felton  v.  Fla/tner,  13  Ohio, 
209,  42  Am.  Dec.  197.  The  covat,  jaid  it 
was  not  bound  to  take  notice,  ex  officio, 
of  the  laws  of  other  states,  and  naively  re- 
marked that  it  was  no  enviable  task  to 
keep  pace  with  the  Solons  of  its  own. 
When  a  question  depended  on  the  laws  of 
a  sister  state  such  laws  were  a  part  of  the- 
evidence  in  the  case,  and,  like  any  other 
fact,  must  be  proved  by  him  who  holds  the 
affirmative. 

In  Snyder  v.  Wise,  10  Pa.  157,  the  court 
said  that  the  sounder  opinion  was  that  the 
courts  of  justices  of  the  peace  were  not 
courts  of  record.  That  they  did  not  proceed 
according  to  the  course  of  the  common  law, 
but  derived  their  authority  wholly  from 
statute,  and  must,  therefore,  like  all  other 
inferior  tribunals,  show  it  in  every  instance. 

The  transcript  of  a  record  of  a  judgment 
of  a  justice  of  the  peace  of  another  state, 
authenticated  from  a  court  of  record  of  that 
state,  should  be  received  in  evidence  where 
the  laws  of  the  sister  state  make  a  record 
of  a  judgment  of  a  justice  of  the  peace, 
when  filed  in  the  court  of  record,  a  judg- 
ment of  the  latter  court.  In  this  case  the 
laws  of  the  state  from  which  the  record 
was  taken  were  proved.  Rowley  v.  Carron, 
117  Pa.  62,  11  Atl.  43S.  To  the  same  effect 
are  Curran  v.  Rowley,  2  Pa.  Co.  Ct  639; 
Bright  V.  Smitten,  10  Pa.  Co.  Ct.  647. 

In  Eouze  v.  Houze,  16  Tex.  698,  the  court 
said  that  the  presumption  that  a  coiurt  of 
record  acts  according  to  law  did  not  hold 
good  in  the  case  of  courts  not  of  record,  as 
justices'  courts  were  held  to  be  in  most  of 
the  states,  as  such  a  record  could  not  be  au- 
thenticated under  the  act  of  Congress;  and, 
as  the  court  had  no  judicial  knowledge  of 
the  statute  and  local  law  of  the  state  from 
which  the  record  came,  in  order  to  show 
what  faith  and  credit  should  be  given  to 
the  judgment  it  would  be  essential  to  pro- 
duce and  prove  the  statute  or  local  law  by 
which  'the  jurisdiction  and  powers  of  the 
court  were  conferred. 

In  I.  B.  Rosenthal  Millinery  Co.  ▼.  Len- 
nox (Tex.  Civ.  App.)  60  8.  W.  401,  it  was 
held  that  a  transcript  of  a  judgment  of  a 
justice  of  the  peace  of  another  state,  au- 
thenticated by  the  clerk  and  judge  of  a  cir- 
cuit court,  was  inadmissible  without  proof 
that  by  tiie  law  of  the  state  from  which 
the  records  came  the  judgment  of  the  jus- 
tice of  the  petuie  was  made  a  record  of  the 
circuit  cotirt.  The  court  said  that  whether 
the  court  should  take  judicial  notice  of  the 
statutes  of  sister  states  was  not  open  to 
question  in  Texas;  that  such  local  statutes, 
in  order  to  have  effect  in  courts  of  other 
states  must  be  proved  as  facts;  they  did 
not  constitute  part  of  the  law  which  was 
judicially  known  to  the  court. 

In  Cox  V.  Jones,  62  Ga.  438,  the  court  said 
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the  view  that  the  law  of  the  state  organiz- 
ing the  courts  need  not,  even  in  the  cases 
of  statutory  courts,  be  produced,  was  most 
consistent  with  principle,  since  it  facilitated 
the  operation  of  the  constitutional  provision 
to  give  full  faith  to  the  records  and  judicial 
proceedings  of  other  states.  Prima  facie 
the  certificate  of  the  judge  of  the  court,  as 
to  its  powers  and  the  mode  of  its  organ- 
ization, might  well  be  accepted  for  true. 
If  the  fact  were  different,  it  seemed  to  the 
court  that  the  burden  of  producing  the  law 
ought,  in  such  cases,  to  be  on  the  other 
party. 

g.  Rule  as  to  records  of  private  documents. 

In  Chase  v.  Caryl,  67  N.  J.  L.  646,  31  Atl. 
1024,  it  was  held  that  the  record  of  a  mort- 
gage in  a  public  office  of  another  state, 
where  it  was  provided  by  statute  that  mort- 
gages should  be  recorded,  was  within  the 
provisions  of  the  act  of  1804. 

But  in  Russell  v.  Kearney,  27  Ga.  96,  it 
was  held  that  the  authenticated  copy  of  a 
marriage  settlement  recorded  in  another  state 
was  inadmissible.  The  court  was  of  the 
opinion  that  the  acts  of  Congress  do  not 
extend  to  the  exemplification  of  the  record 
of  a  private  writing  such  as  a  deed.  Such 
a  writing,  said  the  court,  left  the  office  and 
returned  to  the  hands  of  the  private  owner. 
It  was  still  as  much  an  original  as  ever, 
and  must  therefore  be  better  evidence  of 
itself  than  a  copy  of  the  record  of  it 
could  be. 

The  rule  laid  down  in  the  last-mentioned 
case  is  plainly  too  narrow.  It  is  evident 
from  a  study  of  all  the  authorities  that  the 
true  rule  is  that  any  document  required  by 
law  to  be  recorded,  a  certified  copy  of  which 
would  be  received  in  evidence  in  the  state 
where  recorded,  with  like  effect  as  the  orig- 
inal, must,  when  authenticated  as  required 
by  the  act  of  Congress  of  1804,  be  received 
in  every  other  state  with  like  effect.  See 
infra,  VL,  a. 

h.  Rnle  as  to  records  of  seceding  states. 

The  transcript  of  a  record  of  a  judgment  - 

of  a  state  which  had  gone  out  of  the  Union 
when  the  judgment  was  rendered,  authenti- 
cated according  to  the  provisions  of  the  act 
of  Congress,  is  admissible  in  evidence  upon 
the  return  of  the  state  to  the  Union.  Steere 
V.  fenney,  60  N.  H.  461. 

L  What  may  be  authenticated  as  part  of 
judicial  record. 

A  mere  transcript  of  the  minutes,  taken 
from  the  docket  of  the  court,  is  not  admis- 
sible as  a  record.  Ferguson  v.  Harwood,  7 
Cranch,  408,  3  L.  ed.  386. 

A  copy  of  docket  entries  in  a  suit, 
amounting  to  a  mere  minute  of  the  pro- 
ceedings of  the  court  taken  by  the  clerk  to 
enable  him  to  make  up  a  record,  is  no  rec- 
ord of  a  judgment  or  execution,  and  is  not 
admissible  as  such,  although  duly  authen- 
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tieated  and  certifl«d.  Leverinee  t.  Dayton, 
4  Wash.  C.  C.  698,  Fed.  Cas.  No.  8,288. 

A  transcript  from  the  minutes  of  the  pro- 
ceedings of  the  court  in  the  conduct  of  the 
case  is  not  a  record  proper.  Ordwajr  y.  C3on- 
roe,  4  Wis.  46. 

In  Hade  t.  Brotfaerton,  3  Craneh,  C.  C. 
t94,  Fed.  Cas.  No.  6,892,  a  record  of  a  court 
of  common  pleas  of  another  state  was  cer- 
tified by  the  prothonotary  and  the  presid- 
ing judge  according  to  the  act  of  Congress, 
and  showed  a  transcript  of  a  judgment  ren- 
dered by  a  justice  of  the  peace  and  certi- 
fied to  the  court  of  common  pleas  by  the 
justice.  The  justice's  transcript  consisted 
of  short  docket  entries  only  stating  a  sum- 
mons, and  judgment  by  default,  upon  a  note 
and  open  acco\int.  -  The  court  held  it  to  be 
a  record. 

In  Bumham  t.  Pidoock,  68  App.  DIt. 
273.  68  N.  Y.  Supp.  1007,  it  was  held 
that,  if  a  copy  of  a  record  of  a 
court  of  another  state,  duly  authen- 
ticated as  provided  by  Congress,  con- 
tains what  purports  to  be  an  opinion  by  the 
court  upon  a  review  of  the  proceedings  after 
the  trial,  this  opinion  must  be  received  as 
part  of  the  record.  The  court  said  that 
whatever  the  courts  of  another  state  had 
eertified  as  part  of  the  record  must  be  re- 
edved  as  such,  and  no  part  of  it  excluded 
because  it  would  not  have  been  certified  as 
part  of  the  record  in  the  state  where  it  is 
offered  in  evidence. 

But  in  Pike  v.  Crehore,  40  Me.  603,  in 
passing  upon  the  admissibility  of  a  tran- 
script of  the  record  of  a  court  of  fuwther 
state  under  the  state  statute  providing  for 
authentication  by  the  clerk  of  the  court,  it 
was  held  that  where  the  transcript  con- 
tained copies  of  papers  not  properly  form- 
ing part  of  the  record,  and  which  were  ir- 
relevant to  the  issue,  it  was  properly  ex- 
duded.     This  would,  of  course,  be  as  ap- 

Slicable  to  a  transcript  authenticated  un- 
»'  the  act  of  Congress. 

In  West  Feliciana  R.  Co.  v.  Thornton,  12 
La.  Ann.  730,  68  Am.  Dec.  778,  it  was  urged 
that  the  clerk  of  the  circuit  court  of  an- 
other state  could  not  certify  a  decree  of 
the  court  of  appeals  of  the  state;  but  the 
oourt  held  the  decree  to  be  an  essential 
part  of  the  record  of  the  cause,  which  it 
was  the  duty  of  the  clerk  of  the  circuit 
court  to  copy  into  the  transcript  of  the 
record,  and  that  it  could  therefore  be  at- 
tested by  him. 

In  Carlisle  v.  Tuttle,  30  Ala.  613,  bonds 
filed  in  connection  with  a  judicial  proceed- 
ing were  held  not  prima  facie  matters  of 
record;  and  they  could  not,  in  the  absence 
of  a  statute  showing  that  they  were  so,  be 
certified  under  the  act  of  Congress  of  1790. 

But  in  Pickett  v.  Bates,  3  La.  Ann.  627, 
a  copy  of  a  bond,  contained  in  a  tran- 
■eript  of  probate  proceedings  of  another 
state,  was  held  admissible  as  part  of  the 
judicial  proceedings,  and  therefore  not  re- 
quired to  be  authenticated  in  a  different 
/form. 
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V.  Construction  of  statutes;  formalities  of 
■  authentication. 

a.  Oertification  by  clerk  or  keeper  of  ree- 
ords. 

The  certificate  of  the  clerk  must  be  in 
the  form  used  in  the  state  from  which  the 
record  comes;  the  judge's  certificate  tJiat 
the  clerk's  attestation  is  in  due  form  being 
the  evidence  that  it  is  so.  But  this  point 
more  properly  belongs  to  the  discussion  of 
the  judge's  certificate,  and  is  there  taken 
up.  The  fact  that  the  person  certifying  as 
clerk  is  in  fact  clerk  need  not  be  proved 
otherwise  than  by  the  certificate  itself.  If 
the  certificate  contains  all  that  the  act  re- 
quires, a  superfluous  certificate  will  do  no 
harm.  In  certifying  under  the  act  of  1804 
to  the  ofiScial  character  of  the  judge  the 
clerk  should  be  careful  to  set  out  clearly 
the  facts  required  by  the  act  to  be  shown. 
In  this  it  is  safer  to  follow  the  words  of 
the  statute.  The  fact  that  the  person  who 
certifies  may  not  be  known  under  the  name 
of  clerk  does  not  matter,  but  it  is  impor- 
tant that  what  is  certified  to  is  a  copy  of 
the  record  itself.  A  certificate  which  merely 
states  what  a  record  contains  is  worthless. 

The  form  of  attestation  of  the  clerk  is 
immaterial  so  long  as  the  judge  has  certi- 
fied that  the  attestation  is  in  due  form 
Crawford  v.  Slmonton,  7  Port.  (Ala.)  110. 

In  Conley  ▼.  Chapman,  74  Ga.  709,  it  was 
held  that  a  clerical  mistake  of  the  clerk  in 
certifying  the  record  of  a  judgment  in  favor 
of  "Ann  Chapman,"  instead  of  "Julia  A. 
Chapman,"  or  "Julia  Ann  Chapman,"  as 
shown  by  the  record,  would  not  vitiate  the 
certificate  so  as  to  render  the  record  inad- 
missible in  Georgia.  But  the  chief  justice 
did  not  fully  agree  on  this  point,  berag  in- 
clined to  the  opinion  that  the  certificais  of 
the  clerk  did  not  sufficiently  identify  the 
record  of  the  judgment. 

Under  {  906  of  the  Revised  Statutes  of 
the  United  States  (U.  S.  Comp.  Stat.  1901, 
p.  677),  and  Ga.  Civil  Code,  t  6238,  the  clerk 
IS  required  to  certify  that  the  judge  is  duly 
commissioned  and  qualified.  Taylor  v.  Mc- 
Kee,  118  Ga.  874,  46  S.  E.  672. 

Where  the  law  of.  another  state  permits 
the  official  character  of  a  justice  of  the 
peace  to  be  certified  by  the  clerk  of  a  dis- 
trict court  of  the  county  in  which  the  Jus- 
tice of  the  peace  resides,  the  certificate  as  to 
the  official  character  of  the  justice  at  the 
time  of  the  certificate  is  not  enough.  The 
certificate  must  show  the  official  character 
of  the  justice  at  the  time  he  rendered  the 
judgment,  in  order  to  make  a  transcript  of 
it  evidence  in  Illinois.  And  the  defect  will 
not  be  remedied  by  the  certificate  of  a  judge 
of  the  court  that  the  auzhontication  of  the 
clerk  is  in  due  form  of  law.  Morrison  r. 
Hinton,  6  III.  457. 

Under  the  Indiana  statute  relating  to  the 
authentication  of  transcripts  of  judgments 
of  justices  of  the  peace  of  other  states,  a 
certificate  of  the  clerk  of  the  court  author- 
ized  to  certify,  failing  to  show  that  the 
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justice  of  tlie  peace  was,  when  the  proceed- 
ings were  had  and  judgment  rendered,  duly 
eommissioned  and  qualified  to  act  as  justice 
of  the  peace,  is  defective  and  a  valid  objec- 
tion to  the  admission  of  wue  transcript  in 
eTidence.  2  Rev.  Stat.  {  247,  p.  90;  Dres- 
ser T.  Wood,  19  Ind.  199. 

There  is  nothing  in  the  objection  that  the 
clerk's  certificate  stated  that  the  transcript 
of  a  judgment  of  another  state  is  a  "true 
and  correct  copy,"  instead  pf  «-  "true  and 
complete  copy.  Bailey  t.  Martin,  119  Ind. 
103,  21  N.  E.  348. 

In  Woodworth  t.  McKee,  128  Iowa,  714, 
102  N.  W.  717,  a  copy  of  a  decree  of  a  court 
of  another  state  was  admitted  in  evidence 
over  the  objection  that  the  certificate  of 
the  clerk  did  not  properly  and  sufiSciently 
identify  the  record  to  whidi  it  applied.  The 
clerk's  certificate  was  on  a  separate  sheet 
of  paper,  which  was  attached  to  the  copy  of 
the  decree  by  fastening  the  sheets  together, 
and  this  was  said  to  be  insufficient.  The 
court,  however,  held  it  admissible,  saying 
tliat,  as  the  certificate  specifically  referred 
to  the  matter  preceding  it,  it  must  be  pre- 
sumed to  have  been  lawfully  made,  and  to 
certify  to  the  copy  of  the  record  to  which 
it  was  attached. 

A  copy  of  a  record  of  a  judgment  of  an- 
other state,  authenticated  under  the  act  of 
1790,  is  not  invalidated  by  the  superfluous 
certificate  of  the  clerk  that  the  presiding 
judge  was  duly  commissioned  and  sworn  as 
such.    Young  y.  Chandler,  13  B.  Hon.  262. 

The  official  character  of  the  person  who 
certifies  the  transcript  of  a  judgment  of  a 
sister  state  is  sufficiently  proved  by  Us 
taking  the  style  of  clerk  of  the  court  in 
the  body  of  the  certificate  subscribing  it 
as  such,  all  of  which  is  attested  by  the  seal 
of  the  court  and  the  certificate  of  the  judge. 
Van  Wyck  v.  Hilb,  4  Rob.  (La.)   140. 

In  Harryman  v.  Roberts,  62  Md.  64,  it  was 
held  not  necessary  that  the  clerk  should 
sign  his  full  Christian  name  to  the  certifi- 
cate; that  the  signature  of  "E.  W.  Pearson, 
clerk  of  the  court  of  common  pleas  of  Ross 
County,  Ohio,"  was  sufficient. 

In  Curtis  v.  Hubbell,  8  W.  N.  C.  367,  the 
question  whether  the  omission  of  the  clerk's 
signature  to  the  certificate  was  fatal  to  the 
authentication  of  the  record  of  a  judgment 
of  another  state  was  raised,  but  not  de- 
cided. 

In  Goodrich  v.  Stevens,  116  Mass.  170,  a 
portion  of  the  transcript  of  a  judgment  roll 
was  printed  and  a  portion  written.  The 
only  objection  to  it  was  that  the  certificate 
of  the  clerk  applied  to  the  written  part 
only.  The  court  held  this  to  be  a  matter 
to  be  determined  by  the  inspection  of  the 
papers;  that  no  question  of  law  was  in- 
volved, and  that,  as  it  was  apparent  in  this 
ease  ckat  the  certificate  was  intended  to 
extend  to  the  whole  judgment  roll,  the 
transcript  was  admissible. 

In  Boswell  v.  Cutter,  117  Mass.  69,  a  copy 
of  a  record  of  a  judgment  of  another  state 
was  certified  by  a  "county  clerk"  and  ex 
of/ioio  clerk  of  the  court  .from  which  the 
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record  came.  It  was  urged  that  this  was 
not  a  certificate  of  a  clerk  of  the  court  as 
the  statute  required,  and  that,  had  the  cer- 
tificate of  attestation  been  signed  by  the 
county  clerk  in  his  capacity  as  clerk  of  the 
court,  there  was  no  proper  evidence  in  the 
case  that  the  person  who  signed  the  certifi- 
cate was  in  fact  clerk  of  the  oourt.  This 
fact,  if  true,  should  have  been  proved  by 
tbn  statutes  of  the  state  from  which  the 
record  came;  but  the  court  held  the  copy 
of  the  record  properly  authenticated. 

If  a  transcript  of  a  reocH-d  of  a  chancery 
court  of  another  state  is  authenticated  by 
the  clerk  and  the  presiding  judge  in  the 
form  required  by  the  act  of  Congress,  it  is 
not  vitiated  by  an  additional  corroborative 
certificate  of  the  clerk.  Weeks  v.  Downing, 
30  Mich.  4. 

In  Paca  T.  Dutton,  4  Mo.  371,  it  was  held 
that,  where  the  law  of  Maryland  required 
a  deed  of  emancipation  to  be  recorded  in 
the  county  where  executed  by  the  clerk  of 
the  county  court,  the  clerk's  certificate  to 
the  copy  of  euch  a  deed,  stating  that  the 
judge  was  the  chief  justice  of  the  peace  of 
the  district  comprising  the  county  from 
which  the  record  was  taken,  instead  of  stat- 
ing that  he  was  the  chief  justice  or  presid- 
ing magistrate  of  the  county  court  of  that 
county,  was  defective. 

In  certifying  a  copy  of  a  deed  recorded 
in  another  state,  the  certificate  of  the  clerk, 
when  he  comes  to  certify  as  to  the  official 
character  of  the  judge,  should  show  that 
the  judge  is  presiding  judge  or  justice  of 
the  court  of  wnich  he  is  derk.    Ibid. 

Where  an  attempt  is  made  to  authenticate 
a  copy  of  a  record  under  |  006,  U.  S.  Rev. 
Stat.  (U.  S.  Comp.  Stat.  1901,  p.  677),  fail- 
ure to  certify  that  the  judge's  certificate 
was  made  by  a  "duly  commissioned  and 
qualified"  presiding  justice  of  the  court 
from  which  the  record  comes  is  fatal.  No- 
lan V.  Nolan,  35  App.  Div.  339,  64  N.  Y. 
Supp.  076. 

In  Paca  v.  Dutton,  supra,  it  was  held 
that  it  was  best  to  pursue  the  words  of  the 
statute  in  the  final  certificate  of  the  clerk 
to  the  copy  of  the  record  of  a  deed.  The 
certificate  should  say  that  the  judge  was 
"duly  commissioned  and  qualified,"  instead 
of  "duly  commissioned  and  sworn." 

The  certificate  of  a  clerk,  stating  that  the 
transcript  was  a  true  and  perfect  copy  of 
the  will,  and  that  the  record  of  probate 
remained  in  his  office,  was  held  defective 
because  it  should  have  set  out  a  true  and 
perfect  copy  of  both  the  will  and  the  rec- 
ord of  probate.    Bright  v.  White,  8  Mo.  421. 

A  clerk's  certificate  to  the  transcript  of  a 
record  of  a  judgment  of  another  state,  "that 
the  foregoing  is  a  full,  true,  and  complete 
transcript  of  all  the  proceedings  had  in  the 
above  case  as  now  remains  of  record  and 
on  file  in  my  office,"  is  sufficient  wiUionfe 
stating  that  the  transcript  is  a  full  tran- 
script of  the  "record  and  proceedings"  in 
the  case.  Grover  v.  Grover.  30  Mo.  400. 
The  oonrt  deemed  that  what  plaoeil  the 
matter  beyond  controversy  was  the  oertiS- 
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cate  of  the  judge  that  the  attestation  of 
the  clerk  was  in  due  form  of  law.  The  au- 
thorities were  ample,  said  the  court,  that, 
when  the  judge  certified  that  the  attesta- 
tion of  the  clerk  was  in  due  form,  such 
certificate  conclusively  proved  that  the  at- 
testation was  in  the  form  required  by  the 
laws  of  the  state  in  wliich  be  was  derk. 
See  infra,  V.,  d,  4. 

It  is  unnecessary  that  it  should  appear 
that  the  officer  certifying  was  qualified  at 
the  time  of  giving  the  certificate.  Gavit  v. 
Snowhill,  26  N.  J.  L.  76. 

The  fact  that  the  person  certifying  in  l^e 
capacity  of  clerk  is  called  a  prothonotary 
will  not  invalidate  the  certificate.  In  Treb- 
ilcox  T.  McAlpine,  46  Hun,  469,  it  was 
held  that  the  court  might  presume  that  the 
prothonotary  was  clerk  of  the  court  from 
which  the  record  came,  without  proof  of 
the  fact  by  the  statutes  of  the  state. 

A  certificate  by  a  prothonotary  of  the 
court  of  common  pleas  satisfies  the  require- 
ment of  the  act  of  Congress  of  1790.  Sher- 
iff V.  Smith,  47  How.  Pr.  470. 

In  Schoonmaker  v.  Lloyd,  0  Rich.  L.  173, 
the  fact  that  there  was  a  blank  in  the  cer- 
tificate of  the  clerk  where  the  word  "rec- 
ord" or  "judipial  proceeding"  should  have 
been  inaerted  was  neld  immaterial. 

A  clerk  has  no  authority  to  certify  what 
a  record  contains,  or  what  judicial  proceed- 
ings took  place  in  the  court  of  which  he 
is  clerk.  His  certificate  to  these  matters 
is  unofficial,  and  not  admissible  as  evidence. 
A  copy  of  the  proceedings  in  court,  and  the 
orders  made,  certified  by  the  clerk,  is  the 
only  competent  testimony  of  what  an  exist- 
ing record  contains.  Comelison  v.  Brown- 
ing, 0  B.  Mon.  60. 

Clerks  are  authorized  only  to  give  and 
certify  copies.  They  have  no  right  to  state 
what  has  been  done  in  any  other  manner 
than  by  furnishing  a  record  of  what  has 
been  done.  Balfour  t.  Chew,  6  Mart.  N.  S. 
617. 

The  clerk  must  certify  what  appears  in 
the  records  of  which  he  is  keeper.  Conse- 
quently the  certification  by  the  clerk  at  the 
foot  of  a  will,  that  "the  above  is  a  true 
copy  from  the  original  filed  in  my  office 
as  proved  in  open  court,  .  .  .  and  or- 
dered by  the  court  to  be  recorded,"  will  not 
do.    Bowles's  Succession,  3  Rob.  (La.)  33. 

In  Drake  v.  Merriir,  47  N.  C.  (2  Jones,  L.) 
374,  it  was  held  that  the  fact  that  a  will 
and  affidavits  were  "exhibited,  allowed,  and 
ordered  to  be  recorded"  by  a  county  court 
of  another  state  could  be  proved  only  by 
an  exemplification  or  certified  copy  of  the 
record.  The  certificate  of  the  clerk  of  the 
court  that  the  will  was  duly  recorded  in 
compliance  to  an  order  of  the  court  was  in- 
sufficient.' 

If  the  clerk's  certificate  attached  to  the 
copy  of  a  will  from  the  records  of  another 
state  sets  out  that  the  will  was  admitted 
to  probate,  this  xnll  not  do.  A  copy  of  the 
judgment  admitting  the  will  to  probate 
should  be  authenticated.  Youroans  v.  Fer- 
guson, 122  Ga.  331,  50  S.  E.  141. 
6L.IUA.(N.S.) 


But  where  the  law  of  Pennsylvania,  of- 
fered in  evidence,  provided  that  an  assign- 
ment of  a  bank,  made  pursuant  to  it,  must 
be  approved  by  the  court  of  common  pleas 
of  the  county  in  which  the  bank  was  sit- 
uated, and  recorded  in  the  office  of  the  re- 
corder of  deeds  of  the  same  county,  it  was 
held  that  the  certificate  of  a  prothonotary 
of  such  a  court  to  the  transcript  of  a  rec- 
ord of  assignment,  that  the  deed  had  been 
approved  according  to  law,  was  sufficient. 
The  objection  was  that  the  approval  should 
have  been  shown  by  a  certified  copy  of  the 
record  of  the  court,  but  the  court  consid- 
ered the  certificate  to  be  the  judgment  of 
approval  itself.  Horn  v.  Bayard,  11  Rob. 
(La.)  259. 

Under  S  905,  U.  8.  Rev.  Stat.  (U.  8. 
Comp.  Stat.  1901,  p.  677),  the  fact  that  the 
clerk  authenticating  the  record  had  charge 
of  the  record  will  be  presumed.  The  fa«t 
need  not  be  certified.  Ritchie  v.  Carpenter, 
2  Wash.  612,  28  Am.  St.  Rep.  877,  28  Pac. 
380. 

A  record  from  a  public  office  of  a  sister 
state  is  not  admissible  in  evidence  on  the 
mere  certificate  of  the  keeper  of  the  rec- 
ord over  his  hand  and  official  seal.  James 
V.  James,  36  Wash.  650,  77  Pac.  1080.  The 
court  said  that  "only  records  from  the  pub- 
lic offices  of  this  state,  or  of  the  United 
States,  are  so  admissible.  Records  from  pub- 
lic offices  of  sister  states,  other  than  courts, 
must  be  certified  in  accordance  with  the 
United  States  statutes,  to  be  admissible  in 
evidence  in  the  courts  of  this  state. 

In  Grant  v.  Henry  Clay  Coal  Co.  80  Pa. 
208,  it  was  held  that,  where  the  secretary 
of  state  certifies  a  copy  of  a  record  of  his 
office  under  the  act  of  1804,  he  need  not 
state  that  the  attestation  is  in  due  form. 
The  court  said  that  that  portion  of  the  act 
of  Congress  which  required  that  officer  so 
to  certify  would  seem  not  to  be  applicable 
to  a  case  where  the  secretary  himself  certi- 
fies the  paper  from  his  own  office. 

The  copy  of  a  record  of  amended  articles 
of  association  of  a  corporation,  certified  by 
the  secretary  of  state  of  Wisconsin,  was 
held  properly  excluded  in  Pabst  Brewing 
Co.  V.  Smith,  69  Mo.  App.  476.  because  not 
attested  by  the  keeper  of  such  record  and 
his  seal  of  office.     (Rev.  Stat.  1889,  |  4844). 

In  Schnertzell  v.  Young,  3  Harr.  &  McH. 
602,  a  transcript  from  a  book  of  final  settle- 
ments of  an  agent  "for  the  officers  and  sol- 
diers of  the  Maryland  line  of  infantry"  by 
the  clerk  of  the  council  of  that  state,  with 
whom  it  was  deposited  according  to  law, 
certified  by  such  clerk,  was  held  inadmis- 
sible on  the  ground  that  the  clerk  of  the 
council  was  not  an  officer  competent  by  law 
to  authenticate  copies. 

For  clerk's  certificate  as  to  completeness 
of  record,  see  infra,  V.,  h.  2. 

b.  Certification  by  deputy. 

The  courts  are  divided  upon  the  qnestloB 
whether  a  certificate  by  a  d^^^gf^ 
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keeper  of  records,  instead  of  by  the  clerk, 
will  satisfy  the  Federal  statutes. 

In  Hull  V.  Webb,  78  Til.  App.  617,  an  at- 
testation of  a  judgment  of  the  court  of  a 
sister  state,  signed  by  a  deputy  clerk,  was 
held  sufiScient,  where  the  statute  of  the 
state  from  wUch  the  record  came  provided 
that,  while  the  clerk  was  absent  from  his 
office,  or  from  the  sitting  of  the  court,  or 
the  office  of  clerk  was  vacant,  the  deputy 
clerk  had  all  the  powers,  and  was  subject 
to  all  the  duties,  of  the  clerk. 

In  Young  v.  Thayer,  1  G.  Greene,  198, 
it  was  held  that  authentication  of  a  record 
of  a  judgment  of  another  state,  attested  by 
a  deputy  clerk  in  the  name  of  the  clerk, 
followed  by  a  certificate  of  the  proper  judge 
that  the  authentication  was  in  due  form, 
was  sufficient;  and  tlierefore  the  admission 
of  the  record  in  evidence  was  upheld.  The 
court  said  it  would  not  go  behind  the  cer- 
tificate of  the  judge  to  inquire  into  the 
power  of  the  deputy  to  issue  writs  and 
sign  certificates  in  the  name  of  the  princi- 
pal, under  the  laws  of  Indiana,  the  office  of 
a  presiding  judge's  certificate  being  to  ad- 
vise the  court  of  another  state  that  such 
attestation  was  in  due  form  of  law.  The 
court  said  that,  if  the  attestation  of  the 
deputy  had  been  in  his  own  name,  it  would 
not  have  been  sufficient. 

So,  in  Greason  v.  Davis,  9  Iowa,  219, 
where  the  certificate  of  the  elerk  to  a  tran- 
script of  an  out-of-the-state  judgment  was 
signed  in  his  name  by  his  deputy,  it  was 
held  sufficient. 

And  in  Steinke  ▼.  Graves,  10  Utah,  293, 
62  Pac.  386,  it  was  held  that  a  certificate 
signed  in  the  name  of  the  clerk  by  his  dep- 
uty was  sufficient.  The  court  said  that 
ministerial  duties  of  a  public  officer  might 
be  discharged  by  a  deputy,  while  judicial 
duties  could  not.  When  the  law  authorized 
a  clerk  to  appoint  a  deputy  without  any 
express  limitation  upon  his  power,  sudi 
deputy,  when  appointed,  might  do  any  act 
that  bis  principal  might.  The  duties  of  the 
office  might  be  discharged  by  either,  and, 
unless  there  was  some  express  limitation 
upon  the  authority  of  the  deputy,  he  might 
exercise  any  of  the  duties  pertaining  to  the 
office  as  the  necessity  or  convenience  of  the 
public  might  demand  their  use. 

But  in  Kansas  P.  R.  Co.  v.  Cutter,  19 
Kan.  83,  it  was  held  that  an  attestation  in 
the  name  of  the  derk  by  a  deputy  under 
i  905,  U.  S.  Rev.  Stat.  (U.  8.  Oomp.  Stat. 
1901,  p.  677),  would  not  do.  The  court  said 
that  section  authorized  attestation  by  the 
clerk  and  named  no  other  person,  and  that 
it  seemed  to  be  settled  that  this  in  itself 
granted  no  authority  to  a  deputy  clerk. 

And  in  Willook  v.  Wilson,  178,  Mass.  68, 
fO  N.  E.  757,  an  attestation  by  a  deputy 
clerk  was  held  not  to  be  within  the  terms 
of  the  statute;  and  this  would  be  so,  even 
if  tlie  sister  state  had  given  to  the  deputy 
clerk  the  same  power  to  certify  as  it 
had  given  to  the  clerk.  To  hold  oth- 
erwise, said  the  court,  would  leave  it 
within  the  power  of  a  state  to  change  the 
5L.R.A.(N.S.) 


Federal  statute  in  respect  to  the  persons 
who  should  certify  the  records  under  it,  or, 
in  other  words,  to  modify  or  control  an  act 
of  Congress  where,  by  the  Constitution  of 
tlie  Uiuted  States,  that  act  was  supreme. 
Nor,  said  the  court,  is  this  defect  cured  by 
the  certificate  of  the  judge  that  the  attes- 
tation is  in  tlie  handwriting  of  the  clerk, 
and  that  the  attestation  is  made  by  the 
proper  officers.  The  only  thing  to  which, 
under  a  statute,  the  judge  can  certify,  is 
that  the  attestation  is  in  due  form.  This 
was  a  certificate  simply  that  in  the  attes- 
tation the  forms  in  use  in  the  state  from 
which  the  record  came  had  been  observed, 
and  this  was  necessary  because  the  courts 
of  one  state  did  not  officially  know  the 
forms  in  use  in  another  state.  The  certifi- 
cate of  the  judge  as  prescribed  by  the  stat- 
ute was  that  the  attestation  of  the  clerk 
was  in  due  form,  but  he  was  not  authorized 
to  certify  that  the  certificate  of  the  deputy 
clerk  was  of  equal  validity  with  that  of 
the  clerk  in  the  state  where  made. 

Under  a  Massachusetts  statute  provid- 
ing that  "the  records  and  judicial  proceed- 
ings of  any  court  of  another  state  .  .  . 
shall  be  admissible  in  evidence  .  .  . 
when  authenticated  by  the  attestation  of 
the  clerk,  prothonotary,  or  other  officer  hav- 
ing charge  of  the  records  of  such  court,  with 
the  seal  of  such  court  annexed"  (Pub.  Stat, 
chap.  169,  S  67),  where  the  certifying  of- 
ficer is  other  than  a  clerk,  as  in  case  the 
certificate  is  made  by  a  deputy  clerk,  it 
should  be  made  to  appear  somewhere  that 
the  deputy  cleik  is  in  cliarcre  of  the  records. 
Ibid. 

In  Morris  v.  Patchin,  24  N.  T.  S94,  82 
Am.  Dec.  311,  a  transcript  of  a  record  of 
a  court  of  another  state  was  certified  in  the 
name  of  a  clerk  by  a  deputy  clerk.  The 
jud^e  not  only  certified  that  the  authenti- 
cation was  in  due  form,  but  that  the  person 
signing  the  certificate  as  denutv  clerk  was 
such  deputy  "duly  appointed  and  qualified, 
and  authorized  by  the  laws  of  the  state 
.  .  .  to  certify  as  aforesaid,  and  that 
said  attestation  to  said  copy  of  said  rec- 
ord is  in  due  form  of  law."  The  transcript 
was  held  inadmissible  on  the  ground  that 
the  judge  was  not  authorized  to  certify  that 
the  certificate  of  any  other  person  was  of 
equal  validity  with  that  of  the  clerk  in  the 
state  where  made.  Be  was  authorized  to 
certify  as  to  tjie  form  of  the  attestation, 
but  the  form  was  one  thini;  and  the  person 
by  whom  it  was  made  quite  another.  The 
certificate  of  the  judge  determined  the  suf- 
ficiency of  the  former;  the  statute  alone  de- 
clared the  latter. 

In  Lothrop  v.  Blake,  3  Pa.  St.  483,  it  was 
held  that  a  certificate  by  a  deuply  clerk 
would  not  do;  nor,  said  the  court,  will  the 
fact  that  the  statute  of  the  state  from 
which  the  record  comes  which  enables  dep- 
uties to  perform  the  duties  of  the  princi- 
pal make  the  authentication  of  the  record 
by  him  evidence,  as  this  would  enable  the 
several  states  to  alter  and  control  an  act  of 
Congresa. 
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So,  in  Ensign  t.  Kindred,  163  Pa.  638,  30 
Atl.  274,  it  was  held  that  the  certificate 
mnst  be  by  the  clerk,  not  by  his  deputy. 

But  in  Williams  ▼.  Williams,  S3  Mo.  App. 
617,  it  was  held  that  the  signature  of  a 
clerk  by  his  deputy  clerk  was  formally  in- 
sufficient under  the  act  of  Congress  and  the 
Missouri  statute,  but  that  when  it  appeared 
from  other  parts  of  the  record  that  the 
clerk,  whose  name  the  deputy  signed,  was 
the  clerk  of  the  court  at  the  time,  and  the 
judge  certified  to  the  signature  as  that  of 
the  clerk,  a  judgment  would  not  be  reversed 
for  this  formal  defect  in  the  certificate,  un- 
der a  statute  which  prohibited  the  court 
from  reversing  a  judgment  for  an  error  not 
materially  affecting  the  merits  of  the  ac- 
tion (Mo.  Rev.  SUl.  1689,  I  2303). 

c  Certification  by  governor. 

In  Henthom  v.  Shepherd,  1  Blackf.  167, 
the  court  doubted  whether  the  failure  of 
the  governor's  certificate,  under  the  act  of 
1804,  to  stat«  that  the  authentication  of 
a  patent  was  in  due  form,  would  be  fatal 
to  its  admissibility,  but  did  not  decide  the 
question. 

d.  t!ertifleation  by  judge. 

1.  In  generaL 

The  authentication  would,  of  course,  be 
incomplete  without  the  certificate  of  the 
judge.  Technical  objections  to  the  form  of 
the  certificate,  or  mere  clerical  errors  in 
the  certificate,  may  be  disregarded.  If  the 
judge  certifies  on  a  separate  sheet  of  paper 
it  must  clearly  appear  that  the  certificate 
belongs  to  the  transcript  offered  in  evidence. 
No  more  proof  is  required  that  the  person 
certifying  as  judge  is  in  fact  judge  than 
what  is  contained  in  the  certificate  itself, 
except  in  authentication  under  tiie  act  of 
1804,  where  the  official  character  of  the 
judge  must  be  certified  by  the  clerk.  Fi- 
nally, it  should  be  noticed  that  the  judge's 
certificate  need  set  forth  only  one  fact, — 
that  is,  that  the  clerk's  attestation  is  in  due 
form.  As  in  the  case  of  the  clerk,  the  judge 
cannot  certify  the  effect  of  a  record,  or 
what  a  record  contains. 

In  Holly  V.  Floumoy,  64  Ala.  99,  a  tran- 
script of  a  record  of  judicial  proceedings 
from  the  county  court  of  Florida,  certified 
by  the  clerk  of  the  court  under  the  state 
seal,  but  with  the  certificate  of  the  judge 
of  the  court  omitted,  was  held  properly  ex- 
cluded. The  court  said  that  the  certificate 
of  the  judge  conforming  to  the  act  of  Con- 
gress was  essential  to  the  authentication  of 
the  record  of  judicial  proceedings  from  a 
sister  state. 

In  Smith  y.  Brockett,  60  Conn.  492,  38 
Atl.  57,  a  copy  of  a  record  of  an  examina- 
tion in  a  court  of  litsolvency  of  another 
state  was  held  properly  excluded  because 
the  exemplification  lacked  the  certificate 
from  the  judge  of  the  court,  required  by  { 
905,  U.  S.  Rev.  Stat. 
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In  Brackett  ▼.  People,  64  111.  170,  a  tran- 
script of  a  record  of  a  court  of  another 
sta^  was  offered  to  show  the  naturalization 
of  one  of  the  parties  to  the  suit.  It  was 
held  that,  in  the  absence  of  a  certificate  of 
the  presiding  judge  of  the  naturalization 
court,  as  required  by  the  act  of  Congress, 
there  being  nothing  in  the  evidence  to  show 
the  jurisdiction  of  the  court  and  that  it 
possessed  the  requisite  jurisdiction  to  nat- 
uralize aliens  under  the  act  of  Congress,  the 
copy  was  inadmissible. 

The  transcript  of  a  judgment  of  a  court 
of  another  state,  not  containing  the  usual 
certificate  of  the  presiding  judge,  is  not  ad- 
missible in  Nebraska,  not  being  authenti- 
cated in  compliance  with  §  414  of  the  Code 
of  CMl  Procedure  of  that  state.  Names  t. 
Names,  48  Neb.  701,  67  N.  W.  751. 

The  fact  that  the  presiding  judge  signing 
the  usual  certificate  in  authentication  of  an 
out-of-the-state  judgment  signs  his  initials 
instead  of  the  full  Christian  name  is  not  a 
good  objection  to  the  admission  of  the  copy 
in  evidence.  Old  Wayne  Mut.  Life  Asso. 
v.  McDonough,  164  Ind.  321,  73  N.  E.  703. 

In  Lewis  v.  Sutliff,  2  G.  Greene,  186,  it 
was  held  that,  where  the  certificate  of  the 
judge  was  defective  in  omitting  the  date, 
such  defect  might  be  cured  by  the  certifi- 
cate of  the  clerk. 

In  Keyes  v.  Mooney,  13  Or.  179,  9  Pac. 
400,  the  certificate  of  the  judge  bore  a  later 
date  than  that  of  the  clerk.  This  was  held 
to  be  evidently  a  clerical  error  which  should 
be  disr^arded. 

But  a  transcript  of  a  judgment  of  another 
state  with  the  usual  attestation  of  the  clerk, 
of  the  court  in  which  it  was  rendered,  and 
a  form  of  a  certificate  of  the  chief  justice 
of  the  court,  but  without  date  or  signature, 
is  not  admissible  in  Illinois.  Baker  v. 
Brown,  18  111.  91. 

In  Schoonmaker  ▼.  Lloyd,  9  Rich.  L.  173, 
the  fact  that  the  judge's  certificate  was  on 
a  separate  sheet  of  paper  was  beld  imma- 
terial where  the  several  pieces  of  paper  pre- 
senting ^e  exemplification  were  united  by 
a  string,  which  was  secured  beneath  the 
wax  which  exhibited  the  impression  of  the 
seal,  as  in  such  case  it'  would  be  difficult 
to  abstract  and  substitute  others  without 
a  rupture  which  would  destroy  the  identity. 

But  in  Bumell  t.  Weld,  76  N.  T.  103,  a 
copy  of  a  record  of  a  judgment  was  at- 
tested ai  usual  by  the  clerk.  Following 
this  and  attached  to  it  was  a  copy  of  an 
execution  attested  in  like  manner.  The 
judge,  however,  certified  but  once,  and  his 
certificate  followed  the  certificate  of  the 
clerk  to  the  copy  of  the  execution.  The 
authentication  was  held  defective.  The 
court  said  that,  although  it  was  probable 
that  all  the  papers  were  attached  together 
when  the  certificate  was  signed,  and  that 
the  omission  to  refer  to  both  attestations 
was  an  oversight,  it  had  no  power  to  sup- 
ply the  omission.  A  new  trial  would  be  or- 
dered although  it  might  be  of  little  value 
to  the  appellant. 

And  in  Norwood  t.  Oobb^^  Tex.  688,  it 
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waa  held  that  the  judge'a  certificate  must 
De  annexed  to  the  record,  and,  if  his  cer- 
tificate is  on  a  separate  sheet  of  pi>per,  at- 
tested by  no  official  seal,  the  authentication 
is  fatally  defective.  . 

In  Diisenberry  v.  Abbott,  1  Neb.  (Unof.) 
lOI,  96  N.  W.  466,  a  transcript  of  a  record 
of  a  surrogate's  court  of  another  state  was 
certified  by  a  person  who  styled  himself 
judge  of  the  surrogate's  covrt,  and  was  ob- 
jected to  on  the  ground  that  there  was  no 
proof  that  the  person  certifying  was  judge 
of  the  court.  This  was  held  unnecessary. 
The  court  said  that,  under  the  act  of  Con- 
gress of  1790,  or  the  Nebraska  Code,  {  414, 
it  was  not  necessary  that  the  clerk,  or  any 
other  officer,  should  certify  to  the  official 
character  of  the  judge. 

When  the  certificate  is,  "I,  James  M.  Rice, 
judge  of  the,"  etc.   (reciting  the  court,  cir- 

•  cuit,  county,  and  state) ;  and  is  signed  in 
the  name  aforesaid, — it  is  not  necessary 
that  the  signature  should  be  followed  by 
the  words  "judge  of  said  court,"  or  "a  judge, 
etc.,"  or  "the  judge,  etc."  Such  a  certifi- 
cate sufficiently  shows  that  the  person  so 
signing  is  the  judge  of  the  court,  and,  as 
such,  authorized  to  attest  to  the  genuine- 
ness of  the  clerk's  certificate  and  its  con- 
formity to  law.  Simons  t.  Cook,  29  Iowa, 
324. 

To  say,  I,  president  of  the  district  court, 
do  certify,  is  tantamount  to  saying,  I,  who 
am  now  president  of  the  district  court,  do 
certify.  This  sufficiently  shows  that  the 
judge  was  qualified  at  the  time  of  giving 
the  oertifioate.    In  this  respect  it  is  in  the 

•  form  usually,  if  not  universally,  used,  and 
it  admits  of  no  misconception  or  miscon- 
struction. Gavit  T.  Snowhill,  26  N.  J.  L.  76. 

In  Van  Storch  v.  Griffin,  71  Pa.  240,  it 
was  held  that  the  certificate  must  show 
that  the  person  certifying  is  judge  of  the 
court  when  he  certifies. 

In  Merriwether  v.  Garvin,  2  Port.  (Ala.) 
199,  27  Am.  Dec.  650,  the  fact  that  the  pre- 
siding judge  certified  only  that  the  clerk 
who  attested  the  record  of  a  judgment  of 
a  court  of  another  state  was  clerk  at  the 
date  of  the  judge's  certificate,  and  that  the 
attestation  was  iit  due  form,  was  held  not 
to  invalidate  the  authentication,  although 
the  certificate  did  not  show  that  the  clerk 
was  clerk  at  the  date  of  his  attestation. 

In  United  States  v.  Wood,  2  Wheeler,  C. 
C.  325,  Fed.  Cas.  No.  16,757,  it  was  held 
that  the  act  of  Congress  of  1790  does  not 
require  a  certificate  of  the  judge  to  the 
fact  that  the  person  attesting  as  clerk  is 
clerk  of  the  court. 

In  Johnson  v.  Howe,  2  Stew.  (Ala.)  27,  a 
falinreof  the  judge  to  certify  that  the  clerk 
was  clerk  of  the  court  at  the  date  of  the  tat- 
ter's certificate  was  held  fatally  defective; 
more  especially  so  wherethe  clerk's  certificate 
bore  no  date,  or  a  date  different  from  that 
of  the  oertiflcate  of  the  judge.  But  the 
case  was  overruled  in  Brown  t.  Adair,  1 
Stew,  ft  P.  (Ala.)  49,  in  which  it  was  held 
that  the  statute  required  the  judge  to  cer- 
tify to  nothing  more  than  that  the  attesta- 
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tion  of  the  clerk  was  in  due  form;  that  it 
did  not  require  him  to  certify  that  the  clerk 
was  clerk  at  the  date  of  his  attestation  or 
at  any  other  time,  though  it  was  difficult 
for  the  judge  to  certify  without  showing 
that  the  attesting  officer  was  liierk. 

In  Ducommun  t.  Hysinger,  14  111.  249,  it 
was  held  that,  where  a  clerk  had  certified  a 
transcript  of  a  judgment  of  a  court  of  an- 
other state  under  the  seal  of  the  court,  and 
the  judge  had  certified  that  the  attestation 
was  in  due  form,  this  was  enough.  The 
court  said  the  judge  .was  not  required  to 
state  that  the  person  who  certified  the  rec- 
ord was  clerk  of  the  court,  or  that  the  seal 
attached  by  him  was  the  seal  of  the  court. 
The  seal  spoke  for  itself,  and  was  presumed 
to  be  affixed  by  the  officer  having  the  cus- 
tody thereof,  as  well  as  competent  author- 
ity to  do  the  act.  The  phrase  "in  due 
form"  meant  the  mode  of  attestation  in  use 
in  the  state  whence  the  record  came.  The 
record  must  be  attested  according  to  that 
mode,  and  the  certificate  of  the  judge  was 
made  the  evidence  of  that  fact.  This  was 
the  only  object  of  his  certificate.  When 
a  record  was  attested  by  the  clerk  under 
the  seal  of  the  court,  in  conformity  to  the 
law  or  usage  of  the  state  where  the  pro- 
ceedings were  had,  it  was  entitled  to  the 
same  faith  and  credit  in  every  other  state. 

In  Haynes  v.  Cowen,  15  Kan.  637,  it  wa» 
objected  that  the  judge's  certificate  did  not 
show  that  the  clerk  was  clerk  of  the  court  at 
the  time  the  latter  made  his  attestation;  but 
the  court  held  that  the  act  of  Congress 
did  not  require,  or  even  authorize,  the  judge 
to  certify  who  was  clerk. 

Under  the  act  of  Congress  with  reference 
to  the  authentication  of  the  records  of  judg- 
ments of  other  states,  a  judge  is  not  re- 
quired to  certify  whether  the  person  serv- 
ing as  clerk  is  clerk  or  not.  McQueen  v. 
Farrow,  4  Mo.  212. 

In  Lothrop  v.  Blake,  3  Pa.  St.  483,  the 
objection  that  the  certificate  of  the  judge  was 
defective  which  certified  that  the  person  au- 
thenticating as  clerk  "is"  clerk,  and  did 
not  show  that  he  was  clerk  of  the  court 
at  the  time  of  making  the  certificate,  was 
held  to  be  hypercritical. 

It  is  not  competent  for  the  judge,  or  any 
other  officer  of  the  court,  to  certify  what 
the  result  or  legal  effect  of  a  record  of  a 
court  of  another  state  was.  Billingsley  t. 
Hiles,  6  8.  D.  446,  61  N.  W.  687. 

2.  Must  be  by  "the  judge,  chief  justice,  or 
presiding  magistrate." 

In  general  it  may  be  said  that  the  pro- 
vision relating  to  the  certificate  of  the  judge 
has  been  quite  strictly  construed.  As  to 
the  provision  that  the  certificate  must  be 
by  the  judge,  chief  justice,  or  presiding 
magistrate,"  however,  the  courts  have  been 
more  liberal,  although  some  of  them,  even 
on  this  point,  have  stood  out  for  strict  con- 
struction. 

In  Bennett  v.  Bennett,  Deady,  299,  Fed. 
Cas.  No.  1,318,  it  was  held,  on  the  assump- 
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tion  that  the  record  of  a  eourt  of  another 
state  must  be  authenticated  in  the  manner 
provided  by  Congress,  that  where  a  certifi- 
cate of  a  judge  to  the  authentication  of  a 
record  did  not  show  that  the  person  who 
made  it  was  the  sole  judge,  chief  justice, 
or  presiding  magistrate  of  the  court,  or 
even  that  he  was  the  judge  of  the  court  at 
all,  the  defect  would  not  invalidate  the  cer- 
tificate if  he  were  in  fact  sole  judge  of  the 
eourt,  for  the  United  States  court  would 
take  judicial  notice  of  the  laws  of  another 
state  showing  that  there  was  but  one  judge 
of  the  court. 

Where  there  is  no  chief  justice  or  pre- 
siding magistrate,  the  certificate  by  "one  of 
the  judged'  is  sufficient.  Huff  v.  Campbell, 
I  Stew.  (Ala.)  543.  The  court  said  the 
letter  of  the  statute  should  yield  to  its 
spirit  so  far  as  to  accommodate  ite«lf  to 
varying  forms  of  or(ra.nization  of  courts, 
of  different  states.  The  act  of  Congress 
was  remedial  in  its  character,  and  should  be 
extended  by  construction  to  the  full  limits 
of  its  own  beneficial  purpose.  The  court 
held  that  the  better  method  of  showing  that 
there  was  no  chief  justice  or  presiding  mag- 
istrate would  be  the  certificate  itself,  but 
said  that  this  did  not  necessarily  exclude 
proof  of  the  fact  by  statute. 

In  Thrasher  v.  Ingram,  32  Ala.  645,  the 
transcript  of  a  record  of  a  court  of  another 
state  was  attested  by  the  clerk.  A  "chair- 
man and  presiding  justice  of  the  peace"  of 
the  court  certified  to  the  official  character 
of  the  clerk,  that  the  attestation  was  in 
proper  form,  and  that  the  seal  was  genuine. 
This  was  held  to  be  a  substantial  compli- 
ance with  the  act  of  Congress. 

Where,  by  the  organization  of  the  court, 
there  is  no  chief  justice,  one  of  the  jus- 
tices, from  the  necessity  of  the  case,  has 
authority  to  make  the  requisite  certificate; 
imd  this  is  a  substantial  compliance  with 
the  act  of  Congress.  Andrews  v.  Flack,  88 
Ala.  294,  d  So.  007. 

When  a  judge  certifies  that  there  is  no 
chief  justice  of  the  court  from  which  the 
record  is  taken,  but  that  the  justices  have 
ooncurrent  jurisdiction  in  all  parts  of  the 
ettite,  and  that  he  is  the  resident  justice  of 
the  covurt,  and  the  organization  of  the  court 
is  also  shown  by  the  laws  of  the  sister  state 
introduced  in  evidence,  the  certificate  is  suf- 
ficient.   Ibid. 

In  Butler  v.  Owen,  7  Ark.  369,  it  was  held 
that  the  certificate  of  the  judge  neednotshow 
that  he  was  "the  judge"  or  the  "sole  judge." 
It  doubtless  must  appear,  said  the  court, 
that  the  certificate  was  given  by  the  judge 
of  the  court  in  which  the  judgment  was  ren- 
dered; but  the  expression  "sole  judge"  or 
"the  judge"  was  not  requisite.  There  was 
no  reason  for  so  strict  a  construction  of 
the  law.  If  the  language  used  tuUy  satis- 
fled  the  mind  that  the  certificate  was  made 
1^  the  judge  of  the  court  from  the  records 
•f  which  the  transcript  had  been  taken,  it 
■urely  should  be  considered  sufficient.  So 
far  as  the  terms  of  the  certificate  were  pre- 
scribed by  law,  it  was  probably  necessary 
SL.R.A.(N.S.)  il 


that  the^  should  b«  employed;  but  further 
than  this  the  literal  compliance  was  not 
at  all  essential.  It  was  certainly  not  nec- 
essary in  order  to' arrive  at  the  pure  ends 
of  justice. 

Where  the  judge,  in  his  a 'testation,  is 
described  as  judge  of  the  court,  it  is  a  suf- 
ficient authentication  under  the  act  of  Con- 
gress without  showing  that  he  is  the  judge, 
or  sole  judge.  Central  Bank  v.  Veasey,  14 
Ark.  871. 

The  certificate  of  the  judge  is  good  al- 
though it  does  not  appear  from  it  that  he 
was  the  sole  judge,  or  the  presiding  judge 
of  the  court,  where  the  statute  of  the  state 
from  which  the  record  comes  shows  that  the 
court  must  be  held  by  one  judge.  Hull  v. 
Webb,  78  111.  App.  617. 

The  usual  certificate  by  "a"  judge,  or  "on« 
of  the  judges,"  of  the  court,  instead  of 
"the"  judge,  chief  justice,  etc,  ie  sufficient 
if  such  certificate  is  authorized  by  the  law 
of  the  state  in  which  the  reoora  is  offered 
in  evidence.  Latterett  v.  Cook,  1  Iowa.  1, 
63  Am.  Dec.  428. 

The  certificate  of  the  chancellor  to  the 
copy  of  a  record  of  the  superior  court  of 
chancery  of  another  state  is  a  sufficient 
certificate  by  the  "judge,  chief  justice,  or 
presiding  magistrate."  Scott  v.  Blanchard. 
8  Mart.  N.  S.  303. 

The  objection  that  the  transcript  of  a 
record  is  not  certified  by  the  presiding  judge 
of  the  court  in  which  the  judgment  is  ren- 
dered is  not  good  where  it  is  in  evidence 
that  the  court  consists  of  three  judges  ap- 
pointed for  different  districts,  none  of  whom 
nas  the  title  of  presiding  judge,  and  the 
record  is  certified  by  them  all,  and  the  gov- 
ernor and  secretary  of  state  certify  that 
they  are  all  the  judges;  as  this  is  a  sub- 
stantial compliance  with  the  act  of  Con- 
gress.   Jordan  v.  Black,  1  Rob.  (La.)  675. 

Where  the  judge,  in  his  certificate,  style* 
himself  "one  of  the  judges  of  the  state  of 
Tennessee,  and  assigned  to  hold  the  circuit 
courts  in  the  sixth  judicial  circuit,  and  sit- 
ting and  holding  said  circuit  courts  for  the 
county  of  Davidson  at  the  courthouse  in 
Nashville  in  said  circuit,"  he  sufhciently 
shows  that  he  is  the  sole  judge  of  the  court 
which  rendered  the  judgement  certified,  and 
consequently  the  chief  justice  or  presiding 
magistrate.  Van  Wyck  v.  Hills,  4  Rob  (La.) 
140. 

In  Jones  v.  Hunter,  9  Rob.  (La.)  235,  it 
was  held  that  the  fact  that  it  was  not 
stated  in  the  judge's  certificate  that  he  was 
presiding  judge  did  not  matter  where  it 
was  well  known  that  the  courts  of  the  kind 
from  which  the  record  was  taken  were  com- 
posed of  but  one  judge. 

And  where  the  certificate  of  the  judge 
was  signed  by  o;ie  who  styled  himself 
"judge  of  probate"  it  was  held  sufficient. 
The  court  said  that  when  the  attestation 
came  from  one  who  styled  himself  judge 
it  was  not  necessary  that  he  should  add 
that  he  was  the  sole  judge,  or  that  there 
were  no  others  than  himself  who  constituted 
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In  Onnan  t.  Neville,  14  La.  Ann.  393,  the 
judge  certifying  the  tJ'anscript  stated  him- 
self to  be  "one  of  the  judges  of  the  court 
of  common  pkas"  for  the  county  in  which 
the  judgment  was  rendered,  "and  the  said 
judees  being  equally  in  authority  and  each 
authorized  to  sign  such  certificates."  It  ap- 
peared from  the  record  that  the  judge  cer- 
tifying was  the  judge  before  whom  the  case 
was  tried.  The  certificate  was  held  sufS- 
cient. 

In  Willock  T.  Wilson,  178  Mass.  68,  59 
N.  E.  757,  it  was  held  that  a  certificate  of 
a  judge  describing  himself  as  "the  judge" 
of  the  court  from  which  the  record  came 
was  not  open  to  the  objection  that  it  was 
not  signed  by  the  "sole  or  presiding  jus- 
tice" of  the  court. 

In  Bates  t.  McCully,  27  Miss.  684,  it  was 
held  that,  under  the  statute  requiring  the 
courts  of  Mississippi  to  tak»  judicial  notice 
of  the  laws  of  otner  states,  a  certificate  of 
a  judge  to  the  copy  of  a  judgment  of  an- 
other state  failing  to  show  that  he  was  the 
chief  or  presiding  judge  of  the  court  would 
not  render  the  copy  inadmissible  if,  by  the 
laws  of  that  state,  he  was  in  fact  acting  in 
such  capacity. 

The  fact  that  the  Judge  certifies  as  "pres- 
ident" of  the  court,  instead  of  as  presiding 
magistrate,  will  not  invalidate  his  certifi- 
cate, as,  until  the  contrary  appears,  the  ti- 
tle wil)  be  presumed  to  be  us.ed  in  its  ordi- 
nary and  appropriate  sense.  Gavit  v.  Snow- 
hill,  26  N.  J.  L.  76. 

In  Criswell  v.  Altemus,  7  Watts,  686,  the 
copy  of  a  will  certified  by  a  raster  of  wills 
of  a  certain  county  of  another  state  under 
the  seal  of  his  of5ce,  to  which  is  added  the 
certificate  of  the  chief  judge  of  the  county 
court  of  such  county  showing  that  the  at- 
testation of  the  register  was  in  due  form, 
and  by  the  proper  officer,  together  with  the 
certificate  of  the  clerk  of  the  orphans'  court 
that  the  judge  was,  at  the  time  of  giving 
his  certificate,  chief  judge  of  said  court,  was 
held  sufiScient,  The  court  said  that,  the 
orphans'  court  being  a  "county  court" 
wherein  the  record  of  a  will  was  kept,  and 
the  judge  certifying  himself  to  be  chief  judge 
of  it,  he  might  very  fairly,  in  the  absence  of 
anything  showing  the  contrary,  be  regarded 
as  "presiding  justice"  of  the  court  of  that 
county  according  to  the  lang^uage  of  the  act 
of  1804. 

In  Arnold  v.  Frazier,  5  Strobh.  L.  33, 
where  the  certificate  was  by  five  persons 
styling  themselves  "presiding  justices  of  the 
inferior  court  of  Elbert  county,"  this  was 
held  a  substantial  compliance  with  the  act 
of  Congress.  The  court  said  that  the  act 
of  Congress  was  intended  to  designate  the 
manner  in  which  the  records  of  judicial  pro- 
ceedings of  one  state  should  be  evidence  in 
another,  and,  as  the  organization  of  the 
courts  of  some  of  the  states  was  different 
from  that  contemplated  by  the  act,  it  must 
receive  such  liberal  construction  as  would  be 
conformable  to  the  manifest  intention.  By 
the  laws  of  the  state  from  which  the  record 
came  there  was  no  presiding  judee,  chief 
justice,  or  presiding  magistrate  of  the  infeti- 
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or  courts,  and  the  judges  presiding  in  the 
court  were  therefwe  perfectly  qualified  to 
give  the  certificate. 

In  McKenny  v.  Gordon,  13  Rich.  h.  40, 
the  authentication  of  the  clerk's  certificate 
to  the  transcript  of  a  judgment  of  a  court 
of  another  state  was  by  the  "chairman  pro 
tern,  of  the  court."  It  was  held  a  substan- 
tial compliance  with  the  act  of  Congress. 

But  in  Stewart  v.  Gray,  Hempst.  94,  Fed. 
Gas.  No.  13,428a,  it  was  held  that  the  rec- 
ord of  a  judgment  of  the  supreme  court  of 
Tennessee  was  not  admissible  in  the  su- 
perior court  of  the  territory  of  Arkansas, 
because  certified  by  "one  of  the  judges"  of 
the  court  instead  of  the  particular  judge 
required  by  the  act  of  1790.  The  court  said 
that  the  statement  that  he  was  one  of  the 
judges  of  the  supreme  court  of  Tennessee 
certainly  did  not  import  that  he  was  the 
sole  judge,  chief  justice,  or  presiding  judge 
of  that  court.  Cases  occurred  in.  which  no 
judge  could  with  truth  or  propriety  be  de- 
nominated judge,  chief  justice,  or  presiding 
judge  of  a  particular  court;  for  example, 
where  several  judges  constituted  a  court, 
and  the  law  was  silent  as  to  which  of  them 
should  be  the  presiding  judge,  as  was  the 
case  with  the  superior  court  of  the  ter- 
ritory of  Arkansas.  In  courts  thus  organ- 
ized, at  each  term  one  of  the  iudges  must 
necessarily  preside;  but  it  did  not  follow 
that  any  judge  of  the  court  thus  consti- 
tuted might  certify  a  record  when  he  was 
not  the  presiding  judge,  because  he  had 
been  or  might  Im  thereafter  possessed  of 
that  character. 

And  in  Hudson  t.  Daily,  13  Ala.  722,  a 
judge  described  himself  as  "first  judge,"  and 
this  was  held  not  to  be  in  compliance  with 
the  requirement  of  the  act  of  Congress,  be- 
cause the  term  was  ambiguous  and  might 
imply  a  different  meaning  from  the  terms 
"chief  justice"  or  "presiding  magistrate."  In 
the  absence  of  proof  as. to  what  the  law  of 
the  state  was  on  this  subject,  the  certificate 
was  held  defective. 

In  Stephenson  v.  Bannister,  3  Bibb,  369, 
a  copy  of  a  record  of  a  court  of  another 
state,  authenticated  by  the  clerk,  w««  certi- 
fied by  two  judges  to  have  been  attested  in 
due  form.  One  of  the  judges  stated  himself 
to  be  the  judge  "that  presided,  and  one  of 
the  judges  of  the  superior  courts  of  law  of 
said  state."  The  other  judge  stated  himself 
to  be  "the  senior  judge  of  the  courts  of  law 
of  the  state."  The  copy  was  held  inadmis- 
sible as  not  satisfying  the  act  of  Congress. 
The  court  said  that  cases  might  no  doubt 
occur  in  which  no  judge  could  with  truth  or 
propriety,  except  at  particular  times,  be 
denominated  the  jud^,  chief  justice,  or  pie- 
siding  judge  or  magistrate  of  a  particular 
court;  as  where  different  judges  constituted 
the  same  court  at  different  times  by  rota- 
tion, an  instance  of  which  was  to  be  found 
in  the  organization  of  the  general  courts  of 
Kentucky.  But  it  did  not  follow  that  any 
judge  of  a  court  thus  organized  might  oerti- 
fy  a  record  when  he  was  not  the  judKe> 
chief  justice,  or  presiding  judge,  because  he 
had  been  before,  or  might  thereafter  be,  poa- 
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•essed  of  that  character.  The  only  incon- 
▼enience  that  resulted  from  cases  of  that 
kind  was  the  delay  that  in  some  instances 
mtist  occur  in  waiting  until  some  judge  was 
qualified  by  his  situation  to  giye  the  requi- 
site certificate.  This  inconvenience,  though 
perhaps  of  more  frequent  occurrenoe,  was 
not  greater  than  might  be  produced  in  oth- 
er cases  by  the  absence,  death,  resignation, 
or  removal  of  a  judge;  and  these  were  cases 
evidently  not  provided  for  by  the  act  of 
Congress.  Whether  they  had  not  been  fore- 
seen, or  had  been  intentionally  omitted, 
could  not  be  certainly  told;  nor  was  it  ma- 
terial, for  in  neither  case  was  it  competent 
for  a  court  to  supply  the  defect.  The 
court  said  that,  were  it  admitted  that  any 
judge  might,  by  rotation,  become  possessed 
of  the  character  required  to  certify  records, 
that  fact  must  be  shown  by  proof  of  the 
laws  of  the  state  from  wluch  the  record 
came. 

In  Morris  v.  Patchin,  24  N.  Y.  894,  82 
Am.  Dec  Sll,  the  court  said  the  act  pre- 
scribed the  persons  by  whom  the  record 
should  be  attested,  but  that  the  form  of  the 
atteetation,  and  that  alone,  was  not  pre- 
scribed, but  must  conform  to  the  usage  of 
the  state  in  which  the  record  was,  and  not 
to  that  of  the  United  States,  or  of  the  state 
in  which  it  was  to  be  used  as  evidence.  The 
presiding  jud|^  could,  alone,  certify,  and 
the  record  was  not  well  proved  by  a  certifi- 
cate by  any  other  judge  of  the  same  court, 
although  of  equal  authority  and  rank  with- 
in the  state.  It  must  appear  by  the  certifi- 
cate of  the  judge  that  the  judge  was  not 
only  "a"  judge  of  the  court  but  that  he 
was  "the  chief  or  presiding  magistrate" 
when  there  were  more  judges  than  one  of 
the  court  from  which  the  record  emanated. 

In  Pratt  v.  King,  1  Or.  49,  a  certificate 
showing  that  the  judge  certifying  waa  judge 
of  the  circuit  court  of  the  particular  county 
from  which  the  record  came  was  held  in- 
sufficient because  it  did  not  show  that  he 
was  the  "judge,  chief  justice,  or  presiding 
magistrate"  of  such  court. 

In  Lothrop  v.  Blake,  8  Pa,  St.  483,  it  was 
held  that,  where  it  appears  from  the  record 
that  a  judge  other  than  the  one  certifying 
was  the  chief  justice  of  the  court,  the  au- 
thentication is  fatally  defective. 

In  Van  Storch  v.  Griffin,  71  Pa.  240,  a 
certificate  of  a  judge  styling  himself  "jus- 
tice of  the  supreme  court  of  the  state  of 
2^ew  York"  was  held  defective,  as  the  record 
did  not  purport  to  be  certified  by  the  chief 
justice  or  presiding  magistrate  of  the  court. 

In  Hackney  v.  Williams,  6  Yerg.  340,  the 
-certificate  of  the  clerk  that  the  judge  certi- 
fying the  copy  of  a  record  of  a  marriage 
settlement  was  "chairman"  of  a  county 
court  of  another  state,  instead  of  "presid- 
ing justice,"  was  held  fatally  defective.  The 
court  said  that,  although  it  knew  that  the 
chairman  of  the  county  court  of  the  state 
from  which  the  record  came  was  presiding 
justice  of  the  court,  still  there  might  be  a 
presiding  justice  and  no  chairman,  as  had 
often  been  the  case  in  Tennesse*. 
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A  certificate  of  a  presiding  judge  that  he 
is  a  presiding  judge  ^^  good  evidence  of  that 
fact.    Hutchison  v.  Patrick,  3  Mo.  65. 

A  certificate  of  a  justice  of  the  peace  to 
a  copy  of  a  record  of  a  deed  from  another 
state,  instead  of  a  certificate  by  the  "judge, 
chief  justice,  or  presiding  magistrate  of  the 
court  from  which  the  record  comes,  is  not 
sufficient.    Waller  t.  Cralle,  8  B.  Mon.  11. 

3.  Must  be  by  judge  of  court  of  the  record. 

The  certificate  of  the  judge  must  show 
to  the  satisfaction  of  the  court  in  which  the 
record  is  oHered  in  evidence  that  he  certi- 
fies as  judge  of  the  court  from  which  the 
record  is  taken.  Some  oourts  will  go  fur- 
ther than  others  in  assuming  this  fact  from 
an  ambiguous  certificate;  but  to  rely  on  this 
is  to  take  chances.  Pains  might  better  be 
taken  to  have  the  fact  affirmatively  appear 
in  the  certificate. 

The  certificate  of  the  judge  must  show 
that  he  was  the  judge  of  the  particular 
court  from  the  records  of  which  the  tran- 
script was  taken.  Brown  v.  Johnson,  42 
Ala.  208. 

In  Johnson  v.  Howe,  2  Stew.  (Ala.)  27, 
where  the  certificate  of  the  judge  stated 
that  he  was  the  presiding  judge  of  the 
courts  of  sessions  and  common  pleas,  but 
did  not  set  out  that  he  was  presiding  judge 
of  the  district  in  which  the  judgment  was 
rendered,  the  authentication  was  held  de- 
fective. If  that  fact  had  been  set  out  in 
the  certificate,  the  court  held  that  the  au- 
thentication would  have  been  within  the  act 
of  Congress. 

Where  the  judge  certifies  that  he  is  the 
sole  presiding  judee  of  the  circuit  court  of 
a  certain  district,  hut  neither  his  certificate 
nor  that  of  the  derk  shows  that  the  circuit 
court  of  the  county  from  which  the  record 
comes  is  in  that  particular  district,  the  au- 
thentication is  fatally  defective,  and  this 
defect  cannot  be  supplied  by  an  examination 
of  the  record.  Elliott  v.  McClelland,  17 
Ala.  206. 

In  Settle  v.  Alison,  8  Qa.  201,  S2  Am. 
Dec.  393,  a  certified  copy  of  the  record  of 
judicial  proceedings  of  the  county  court  of 
Virginia  was  held  inadmissible  because  the 
certificate  of  the  judge  stated  that  he  was 
presiding  magistrate  of  the  county  from 
which  the  record  came  instead  of  stat- 
ing that  he  was  presiding  magistrate  of 
the  county  court  of  that  county  as  required 
by  the  act  of  Congress.  The  court  said  that 
the  act  of  Congress  required  that  the  cer- 
tificate should  be  from  the  presiding  magis- 
trate of  the  pajrticular  court  from  which  the 
certified  copy  of  the  record  was  taken,  and 
that  fact  should  affirmatively  appear  on  the 
face  of  the  certificate. 

It  miut  affirmatively  appear  from  the 
judge's  certificate  that  the  county  from 
which  the  record  purports  to  have  come 
was  within  the  judicial  district  in  which 
the  judge  was  holding  court.  Buck  t. 
Grimes,  62  Qa.  606. 

In  Taylor  v.  UbEm,  118  Qm.  87|((46  a 
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E.  672,  tlie  judg«  certified  that  he  was  presi- 
dent judge  of  the  forty-ninth  judicial  dis- 
trict, composed  of  courts  of  common  pleas, 
orphans'  court,  and  court  of  quarter  ses- 
sions of  the  peace.  The  record  came  from 
the  orphans'  court  of  *•  particular  county. 
It  was  held  that  the  judge's  certificate  was 
fatally  defective  because  it  did  not  show  that 
he  presided  over  the  orphans'  court  of  the 
particular  county. 

A  judge's  certificate  under  §  906,  U.  S. 
Rev.  Stat.  (U.  S.  Comp.  Stat.  1901,  p.  677), 
must  afiSrmatively  show  that  he  presides  in 
the  court  from  which  the  record  comes,  and 
that  the  county  is  within  his  judicial  dis- 
trict. This  cannot  be  shown  by  the  certifi- 
cate of  the  clerk;  and,  since  the  statute 
does  not  authorize  him  so  to  certify,  the 
clerk's  certificate  in  this  respect  amounts 
to  no  more  than  if  made  by  any  other  citi- 
zen of  the  county.    Ibid. 

Under  the  Indiana  statute  which  provides 
that  the  "records  and  judicial  proceedings 
of  the  several  courts  of  record  of  or  within 
the  United  States,  or  the  territories  thereof, 
shall  be  admitted  in  the  courts  within  this 
state,  as  evidence,  by  attestation  or  certifi- 
cate of  the  clerk,  .  .  .  and  the  seal  of 
the  court  annexed,  together  with  the  seal 
of  the  chief  justice,  or  one  or  more  of  the 
judges,  or  the  presiding  magistrate  of  any 
such  court,  that  the  person  who  signed  the 
attestation  or  certificate  was,  at  the  time 
of  subscribing  it,  the  clerk  ...  of  the 
court,  and  that  the  attestation  is  in  due 
form,"  etc.  (2  Rev.  Stat.  §  286,  p.  93),  the 
certificate  of  a  judge  to  the  transcript  of  a 
judgment  of  another  state,  certifying  as 
presiding  judge  of  a  certain  district,  is  in- 
admissible because  not  showing  that  the 
county  from  which  the  record  comes  is  with- 
in that  district.  Phelps  v.  Tilton,  17  Ind. 
422. 

In  Kirkland  v.  Smith,  2  Mart.  N.  8.  497, 
where  the  clerk  stated  himself  to  be  clerk 
of  the  sunerior  court  of  a  sister  state,  and 
the  judge  certified  that  he  was  judge  of  the 
first  judicial  district,  the  authentication  was 
held  fatally  defective.  The  court  said  it 
did  not  appear  that  the  judge  was  judge 
of  the  court  in  which  the  judgment  was  ren- 
dered, and  that,  if  this  did  not  appear,  it 
would  not  suflSce,  for  it  was  not  certain 
that  he  was  the  sole,  chief,  or  presiding 
judge.  The  court  declared  that  the  certifi- 
cate ought  to  contain  intrinsic  evidence  of 
the  official  capacity  of  the  person  who  certi- 
fied; that  is,  it  should  show  that  he  was 
the  person  by  whom  the  certificate  was,  by 
law,  required  to  be  made. 

Where  a  judgment  is  authenticated  by  the 
clerk  of  the  supreme  court  of  Cattaraugus 
county.  New  York,  and  the  certificate  of 
the  judge  states  that  he  is  the  presiding 
justice  of  the  fourth  judicial  department,  it 
IS  not  properly  authenticated  under  the  act 
of  Congress  of  1790,  as  it  does  not  appear 
that  the  said  county  is  in  such  judicial  de- 
partment, or  that  the  judge  is  a  presiding 
justice  of  the  court  the  record  of  which  U 
certified.  Barlow  T.  Steel,  66  Mo.  611. 
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Where  the  record  comes  from  a  particu- 
lar county,  and  the  judge  certifies  as  judge 
of  the  fourth  judicial  circuit,  his  certificat« 
is  insufficient.     Pratt  v.  King,  1  Or.  49. 

In  Randall  v.  Burtis,  57  Tex.  362,  a, 
transcript  of  a  judgment  of  a  circuit  court 
of  New  York  was  certified  by  a  judge  who 
styled  himself  "justice  of  the  supreme  court 
of  the  state  of  New  York  for  the  city  and 
county  of  New  York."  The  certificate  waa 
held  insufficient.  The  court  said  it  could 
not  take  judicial  notice  of  the  laws  of  New 
York  as  to  its  judiciary  system  and  organ- 
ization. There  was  nothing  in  the  certifi- 
cate or  transcript  from  which  it  could  be 
inferred  that  the  circuit  court  and  the  su- 
preme court  were  the  same,  or  that  th» 
justices  of  the  supreme  court  were  also 
justices  or  judges  of  the  circuit  court. 
Again,  the  court  said  that  if  it  could  as- 
sume that  the  circuit  court  and  the  su- 
preme court  were  the  same,  it  appearing 
that  the  judgment  was  rendered  by  one  jus- 
tice and  certified  by  another,  this  would 
raise  the  inference  that  there  were  more 
than  one  justice  of  that  court,  and  hence  no 
certificate  except  that  of  the  chief  justice  or 
presiding  magistrate  would  be  in  oompliance 
with  the  act  of  Congress. 

But  where  the  certificate  of  a  judge  stated 
that  he  was  the  presiding  judge  of  a  certain 
district  which  was  said  to  include  the  coun- 
ty from  which  the  transcript  of  the  record 
of  a  judgment  was  taken,  it  was  held  suf- 
ficient. The  court  said  this  excluded  any 
idea  otheor  than  that  he  was  the  judge  of 
the  court  the  record  of  which  was  certified. 
Geron  v.  Felder,  15  Ala.  304. 

And  in  Hull  v.  Webb,  78  111.  App.  617,  it 
was  held  that  objection  that  the  record  does 
not  show  that  the  judge  signing  it  was  » 
judge  of  the  court  for  the  county  from 
which  the  record  comes  is  unimportant,  if 
the  certificate  of  the  clerk  to  the  record 
does  show  this  fact. 

And  where  the  transcript  was  of  a  record 
of  a  circuit  court  of  a  certain  county,  and 
the  judge  described  himself  as  judge  of  the 
seventh  judicial  circuit,  of  which  circuit 
such  county  formed  a  part,  the  court,  in 
Williams  v.  Williams,  53  Mo.  App.  617,  held 
the  authentication  sufiScient. 

Where  the  judge  described  iiimself  as  one 
of  the  chanoeUors  of  the  state,  and  "in  turn 
presiding  chancellor"  of  the  district  from 
which  the  record  came,  it  was  held  suffi- 
cient. The  court  understood  the  chancellor 
thus  to  assert  that  he  was  one  of  the  chan- 
cellors of  the  state,  and  was  in  his  turn 
the  presiding  chancellor  of  the  pariacular  dis- 
trict at  the  date  of  his  certificate.  Tayl<» 
V.  Kilgore,  33  Ala,  214. 

In  Hatcher  v.  Rocheleau,  18  N.  T.  86,  ». 
transcript  of  a  record  of  a  judgment  wa» 
certified  by  the  clerk  of  the  circmt  court  of 
Adams  county,  MississippL  In  his  eertifl- 
caite  the  judge  described  himself  aa 
"presiding  judge  of  the  first  district  of  the 
state  of  Mississippi,  and  which  district  in- 
cludes the  "county  of  Adams."  The  authen- 
tication was  held  sufficient.    The  court  said 
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that  by  looking  into  the  Constitution  of 
MlBslssippi  it  was  found  that  the  lej^slature 
was  authsrized  to  divide  tlie  state  into  sev- 
eral judicial  districts  or  circuits,  and  that 
there  was  to  be  a  judge  of  each  of  tliese  dis- 
tricts authorized  to  preside  at  the  circuit 
courts  in  the  several  counties  therein.  The 
certificate  imported  that  the  officer  who 
signed  it  was  the  presiding  judge  of  tliat 
judicial  district,  the  first,  which  embraced 
Adams  county.  This  was,  in  effect,  saying 
that  he  was  judge  of  the  circuit  court  of 
Adams  county,  and  thus,  the  judgment  hav- 
ing been  rendered  in  that  court,  he  affirmed 
himself  to  be  the  presiding  judge  of  the 
court  which  had  rendered  the  judgment  to 
which  his  clerk's  attestation  referred.  It 
was  the  same  thing  as  though  the  Adams 
circuit  court  had  had  its  proper  separate 
judge,  and  a  certificate  should  have  been 
produced  purporting  to  have  been  made  by 
such  judge. 

In  Keyes  v.  Mooney,  13  Or.  179,  9  Pac. 
400,  it  was  held  that  where  the  judgS  de- 
scribed himself  as  circuit  judge  of  the 
eighth  judicial  district,  including  the  county 
from  which  the  record  came,  it  was  suffi- 
cient if  there  was  nothing  in  the  record  to 
imply  that  there  was  any  other  judge  of 
such  circuit.  In  such  an  event  he  was  pre- 
sumed to  be  the  sole  judge  of  the  circuit. 

In  Erb  v.  Scott,  14  Pa.  20,  it  was  held 
that,  where  the  record  of  a  judgment  was 
from  the  court  of  common  pleas  of  a  cer- 
tain county  of  Ohio,  and  tiie  judge  certify- 
ing the  record  styled  himself  "the  president 
judge  of  the  twelfth  district,"  which  in- 
cluded the  county  from  which  the  record 
came,  the  authentication  was  sufficient,  al- 
though he  did  not  style  himself  president 
judge  of  the  court  of  common  pleas.  Gib- 
son, Ch.  J.,  said  the  oourt  was  at  liberty  to 
look  into  the  Constitution  and  laws  of  a 
state  for  the  structure  of  its  judiciary.  The 
words  of  such  a  certificate  were  not  to  be 
scrutinized  as  the  words  of  an  indictment, 
but  were  to  be  given  a  reasonable  construc- 
tion, and,  above  all,  their  natural  import 
was  not  to  be  wrested  from  them. 

In  Moyer  v.  Lyon,  38  Mo.  App.  639,  a 
transcript  of  a  record  of  a  court  of  common 
pleas  of  Pennsylvania  was  authenticated  by 
the  clerk  of  the  oourt.  The  judge  certifying 
the  authentication  described  himself  as 
"president  judge  of  the  twenty-sixth  ju- 
dicial district"  including  the  county  from 
which  the  record  came.  The  clerk  then  certi- 
fied that'  the  judge  was  president  judge  of 
the  court  of  common  pleas  of  such  county. 
The  transcript  was  held  inadmissible  on  the 
ground  that  the  certificate  of  the  judge 
should  affirmatively  appear  to  have  been 
made  by  the  judge  of  the  oourt  in  which  the 
judgment  was  rendered.  The  defect  was 
not  cured  by  the  second  certificate  of  the 
clerk,  which  was  unauthorized  by  the  act 
of  Congress  or  the  statutes  of  Missouri. 
The  court  said  that  it  was  the  duty  of  the 
clerk  or  prothonotary  simply  to  attest  or  I 
certify  to  the  correctness  of  the  transcript 
taken  from  the  record  according  to  the  laiw  1 
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of  the  state  where  certified,  and  the  duty  of 
the  judge  or  presiding  magistrate  of  such 
court  to  certify  that  the  attestation  was  in 
due  form.  The  two  certificates — the  one  by 
the  clerk  or  prothonotary  attesting  the  cor- 
rectness of  the  record,  transcril>ed  with  the 
court's  seal  attached,  and  the  other  by  the 
judge  of  the  court  certifying  that  the  clerk's 
attestation  is  made  in  due  form — were  all 
the  law  required.  The  certificate  by  the 
clerk  as  to  the  official  character  of  the  judge 
seemed  to  be  required  in  authentication  of 
records  of  a  sister  state  not  pertaining  to 
any  court  of  such  state,  but  was  unauthor- 
ized in  proof  of  judgments  and  records  of 
a  court. 

In  Taylor  v.  Heitz,  87  Mo.  660,  it  was  held 
that  the  transcript  of  the  record  of  a  judg- 
ment purporting  to  have  been  rendered  in 
a  certain  county  of  Illinois  before  a  judge 
of  the  tenth  judicial  circuit  and  attested  by 
the  clerk  of  the  nxth  judicial  circuit,  the 
attestation  being  certified  to  be  in  due  form, 
by  the  judge  of  the  sixth  judicial  circuit, 
who  stated  that  he  was  the  presiding  judge 
of  the  circuit  court  of  the  county  from 
which  the  record  came,  was  admissible  in 
evidence.  The  court  said  that  the  difference 
in  the  mere  numbering  of  the  judicial  cir- 
cuits which  were  subject  to  legislative 
changes  was  not  material  in  connection  with 
the  other  facts  appearing. 

4.  Must  state  clerk's  attestation  to  be  in 
due  form. 

The  judge's  certificate  must  state  that 
the  attestation  of  the  clerk  is  in  due  form. 
This  is  the  evidence  by  which  the  court  in 
which  the  copy  is  offered  knows  that  the 
form  in  use  in  the  state  in  which  the  rec- 
ord «'a8  made  has  been  complied  with.  The 
judge's  certificate  might  as  well  be  omit- 
ted altogether  as  to  leave  out  of  it  this 
fact,  the  certification  of  which  furnishes  the 
only  reason  for  authentication  by  the  judge. 

The  certificate  of  the  judge  must,  under 
the  act  of  Congress,  show  that  the  attesta- 
tion of  the  clerk  is  in  due  form.  Haokett 
V.  Bonnell,  16  Wis.  417;  Tooker  v.  Thomp- 
son, 3  McLean,  92,  Fed.  Cas.  No.  14,097. 

Failure  of  a  judge  to  certify  that  the  at- 
testation of  the  clerk  is  in  due  form  is 
fatal.  Shown  v.  Barr,  33  N.  C  (11  Ired.  L.) 
296;  Buck  v.  Grimes,  62  Ga.  605;  Dimmick 
V.  Leath,  6  Kulp,  255;  Wilbum  v.  Hall,  16 
Mo.  426;  Ordway  v.  Conroe,  4  Wis.  45;  Ha- 
gan  V.  Snider  (Tex.  C5v.  App.)  98  S.  W.  213. 

Under  {  414  of  the  Nebraska  Code,  which 
is  like  the  act  of  Congress,  a  copy  of  the 
record  of  a  judicial  sale  of  a  sister  state, 
lacking  the  certificate  of  the  judge  that  the 
attestation  of  the  clerk  is  in  due  form,  is 
fatally  defeotive.  Westerman  t.  Sheppard, 
62  Neb.  124,  71  N.  W.  950. 

The  absence  of  a  certificate  by  the  pre- 
siding judge  of  the  covat  from  which  the 
transcript  of  the  record  is  taken,  that  the 
attestation  of  the  clerk  is  "in  due  form," 
or  "in  due  form  of  law,"  is  fataL  Chapman 
V.  Chapman  (Neb.)  t^,lld^<^Ogle 
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A  copy  of  a  decree  of  a  court  of  another 
state,  authenticated  by  the  clerk,  which 
laclcs  the  certificate  of  the  presiding  judge 
that  the  clerk's  certificate  is  in  due  form 
of  law,  is  inadmissible  under  the  act  of 
Congress.  Barbour  v.  Watts,  2  A.  K.  Marsh. 
290. 

In  Conrad  v.  Kennedy,  123  Ga.  242,  51  S. 
E.  299,  it  was  held  that,  in  order  to  admit 
a  transcript  of  a  will  and  its  probate  in 
another  state  in  evidence  in  Georgia,  it  was 
necessary,  in  addition  to  the  certificate  of 
the  clerk  of  the  court  where  the  probate 
was  made,  under  the  seal  of  the  court,  that 
the  transcript  was  correct  as  appeared  of 
record  in  his  office,  that  the  judge,  chief 
justice,  or  presiding  magistrate  of  the  court 
should  certify  that  the  attestation  was  in 
due  form  (CSTil  Code,  §  5237). 

In  Snyder  v.  Wise,  10  J?a.  157,  the  court 
•aid  that,  if  the  transcript  of  the  record  of 
a  justice  of  the  peace  of  another  state  came 
within  the  terms  of  the  act  of  Congress, 
failure  of  any  of  the  certificates  to  show 
that  the  authentication  was  in  due  form 
would  render  the  transcript  inadmissible. 

A  copy  of  a  record  of  a  judgment  of  an- 
other state  is  inadmissible  under  the  act 
of  Congress,  unless  accompanied  by  the 
usual  certificate  of  the  judge  that  the  at- 
testation of  the  clerk  is  in  due  form.  The 
court  said  that,  the  certificate  of  such  judge 
or  magistrate,  being  evidence  prescribed  by 
law  that  due  form  had  been  observed  in  the 
attestation,  was  at  once  indispensable  and 
conclusive.     Folsom  v.  Blood,  53  N.  H.  434. 

The  attestation  of  the  clerk  should  be 
in  the  form  prescribed  for  the  court  in  which 
the  judgment  was  rendered,  and  the  certifi- 
cate of  the  judge  that  the  clerk's  certificate 
is  in  due  form  is  conclusive.  Edwards  v. 
Jones,  113  N.  C.  453,  18  8.  E.  500;  Reniftck 
T.  Chloe,  7  Mo.  197. 

A  copy  of  a  record  of  a  judgment  of  an- 
other state  without  the  certificate  of  the 
presiding  judge  that  the  attestation  of  the 
clerk  is  in  due  form  is  inadmissible.  The 
court  said  it  could  not  officially  know  the 
forms  of  another  state,  and  that  Congress 
had  directed  this  method  of  proof  by  re- 
quiring the  certificate  of  the  presiding  judge. 
Smith  V.  Blagge,  1  Johns.  Cas.  238. 

In  Dodd  V.  Groll,  19  Ohio  0.  C  718,  it  wa» 
held  that,  where  it  did  not  appear  in  the 
certificate  of  the  judge,  or  in  any  other  cer- 
tificate, that  the  attestation  was  in  due 
form  as  required  by  f  905  of  the  Federal 
statute  (U.  S.  Comp.  Stat.  1901,  p.  677),  the 
attestation  was  fatally  defective.  Until 
such  fact  was  certified  or  otherwise  proved 
by  competent  evidence,  said  the  court,  the 
transcript  of  the  record  was  not  entitled  to 
such  faith  and  credit  as  it  had  by  the  law 
or  usage  in  the  courts  from  which  it  had 
been  taken. 

In  Drummond  v.  Magruder,  9  Oranch,  122, 
3  L.  ed.  677,  a  copy  of  a  deed  to  which  was 
attached  a  certificate  of  a  person  who  styled 
himself  clerk  of  the  county  court  of  an- 
other state,  and  which  showed  that  the  pa- 
>er  to  which  his  oertiCcate  was  annexed  was 
»L.RjL(N.8.) 


a  copy  of  the  deed  taken  from  the  records 
of  the  court  of  that  county,  there  being  no 
such  certificate  as  the  act  of  Congress  re- 
quired to  satisfy  the  court  that  the  attesta- 
tion affixed  to  the  copy  was  in  due  form, 
was  held  not  admijbible  in  an  action  in  a 
district  court  of  the  United  States. 

In  Trigg  v.  Conway,  Hempst.  538,  Fed. 
Cas.  No.  14,172,  the  record  of  a  county 
court  of  Kentucky  xaa  held  inadmissible  in 
the  United  States  superior  court  of  Aikan- 
sas  because  the  presiding  magistrate  omit- 
ted the  statement  in  his  certificate  that 
the  attestation  of  the  clerk  was  in  due 
form.  The  court  said  that  the  intention  of 
the  act  of  Congress  was  not  that  the  at- 
testation should  be  according  to  the  form 
used  in  the  state  where  offered,  or  to  any 
other  form  generally  observed,  but  accjrd- 
ing  to  the  form  of  the  court  where  the  pro- 
ceeding was  had  J  that  the  certificate  of  the 
presiding  judge  was  the  only  evidence  that 
could  be  received  that  such  form  had  been 
observed. 

In  Craig  v.  Brown,  Pet.  C.  O.  352,  Fed. 
Cas.  No.  3,328,  the  court  held  that  a  certifi- 
cate of  a  judge  to  the  record  of  a  discharge 
in  bankruptcy  in  another  state,  which  failed 
to  show  that  the  attestation  of  the  clerk 
was  in  due  form,  was  fatally  defective,  and 
a  record  so  authenticated  was  not  to  be  re- 
ceived in  evidence  in  the  United  States  cir- 
cuit court.  The  court  said  that  each  state 
had  a  form  of  its  own  for  authenticating 
records,  prescribed  either  by  positive  laws, 
or  by  practice,  and  to  make  tliose  records 
evidence  in  other  states  Congress  had 
thought  proper  to  declare  that  the  attesta- 
tion must  be,  not  according  to  the  form 
used  in  the  state  where  it  was  oCFered,  or  to 
any  other  form  generally  observed,  but  to  - 
that  of  the  state  or  court  whence  the  record 
came,  and  that  the  only  evidence  of  this 
fact  was  the  certificate  of  the  presiding 
judge  of  that  court.  For  the  discussion  aa 
to  the  application  of  the  Federal  statutes  to 
the  Federal  courts,  see  supra,  IV.,  a. 

In  Regan  v.  McCormick,  4  Harr.  (Del.) 
435,  the  record  of  a  Virginia  judgment  certi- 
fied by  the  clerk  under  seal,  with  a  certifi- 
cate by  the  sole  judge  that  the  attMtation 
was  in  due  form  and  by  the  proper  officer, 
was  held  admissible.  The  court  said  that 
the  form  of  the  certificate  depended  upon  thA 
usage  of  the  state  whence  the  record  came; 
and,  if  the  judge  certified  that  it  was  in 
due  form,  this  would  be  sufficient  without 
setting  out  the  form. 

In  Schoonmaker  v.  Lloyd,  9  Rich.  L.  173, 
it  was  held  that  the  certificate  of  the  judge 
that  the  attestation  of  the  clerk  was  In 
due  form  was  conclusive.  The  court  said 
that  whether  such  attestation  was  in  proper 
form  was  to  be  known  only  by  the 
certificate  of  the  presiding  judge,  and  that, 
when  he  said  it  was  in  due  form  by  a  cer- 
tificate, it  was  so.  If  leas  virtue  than  this 
were  attributed  to  the  certificate  of  the  pre- 
siding judge,  chief  justice,  etc.,  the  provi- 
sion of  the  Constitution  of  the  United 
States  and  the  act  of  Congress,  whioh 
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designed  to  carry  it  out,  would  prove  of 
very  little  avail,  since  the  hlgbest  degree 
of  certainty  in  the  grade  of  such  e/idence 
could  not  be  attained,  and  the  knowledge 
of  the  vast  varieties  of  forms  of  atte^itation 
existing  in  the  states  could  be  known  to 
no  judge  (nt  witness. 

The  term  "in  due  form"  does  not  mean 
that  the  attestation  of  the  clerk  shall  be 
according  to  the  form  used  in  the  state 
where  the  record  is  offered  in  evidence,  or  to 
any  other  form  generally  observed,  but  ac- 
cording to  the  form  prescribed  for  the  court 
where  the  proceeding  was  had;  and  the  cer- 
tificate oi  the  presiding  judge  is  made  the 
only  evidence  that  such  form  has  been  com- 
plied with.  McRae  v.  Stokes,  3  Ala.  401, 
37  Am.  Dec.  698;  Andrews  v.  Flack,  88  Ala. 
294,  6  So.  907. 

Although  a  judge  does  not  certify  in  so 
many  words  to  the  official  character  of  the 
clerk,  where  he  affirms  the  letter's- attesta- 
tion to  be  in  due  form  this  is  enough.  Linch 
T.  McLemore,  16  Ala.  632. 

Under  the  act  of  Congress  requiring  the 
certificate  of  the  judge  to  state  that  the 
oertifleate  of  the  keeper  of  the  record  is  in 
due  form  and  by  the  proper  officer,  a  judge's 
certificate  which  shows  only  that  the  cer- 
tificate of  the  keeper  of  the  record  is  in 
due  form  b  fatally  defective,  and  a  oopv 
•o  authenticated  is  not  admissible  in  Dela- 
ware. HoUister  ▼.  Armstrong,  6  Houst. 
(Del.)  46. 

Where  there  it  nothing  in  the  statutes  of 
the  state  where  the  copy  is  sought  to  be 
used  making  any  form  of  the  attestation 
of  the  clerk  other  than  that  in  use  in  the 
state  from  which  the  record  comes  sufficient 
or  competent,  the  attestation  should  be  in 
the  form  used  in  the  state  from  whidi  the 
record  is  taken;  and  the  evidence  of  this 
fact  is  to  be  found  in  the  certificate  of  the 
judge  of  the  court  of  which  the  attesting 
officer  is  clerk.  Simons  t.  Oook,  29  Iowa, 
324. 

A  certificate  of  a  judge  that  full  faith  and 
credit  are  due  to  the  acts  of  the  person 
certifjring  as  clerk  does  not  satisfy  the  re- 
quirement that  the  judge  shall  certify  that 
the  attestation  of  the  clerk  is  in  due  form. 
Fitzpatrick  v.  Williams,  10  La.  Ann.  617. 

But  the  certificate  of  a  judge  that  the 
certificate  of  the  clerk  is  in  due  form  of 
law,  instead  of  the  usual  certificate  that  the 
attestation  of  the  clerk  is  in  due  form,  will 
not  invalidate  the  certificate.  Blair  v.  Cald- 
well, 3  Mo.  353;  Edwards  v.  Jones,  113  N. 
C.  453,  18  S.  £.  500. 

And  in  Gomto  v.  Bonney,  7  Leigh,  234, 
where  the  judge  certified  that  the  clerk's 
certificate,  instead  of  attestation,  was  in 
due  form,  it  was  held  sufficient  under  the 
act  of  Congress  of  1790. 

As  to  a  judge's  certificate  that  the  at- 
testation of  a  deputy  clerk  is  in  due  form, 
see  supra,  V.,  b.  As  to  the  rule  where  the 
judge  acts  in  the  double  capacity  of  judge 
and  clerk,  see  infra,  V.,  e. 
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e.  Certification  by  one  acting  in  double  ca- 
pacity of  judge  and  clerk. 

Transcripts  of  records  of  courts  in  which 
the  judge  acts  as  his  own' clerk,  other  than 
courts  of  justices  of  the  peace  or  inferior 
tribunals  of  like  nature,  may  be  authenti- 
cated under  the  act  of  1790.  tt  is  only  nec- 
essary that  such  persons  certify  in  the  ca-. 
pacity  of  clerk  to  the  facts  required  to  be 
stated  in  the  clerk's  certificate,  and  as  judge, 
to  the  fact  required  to  be  stated  in  the 
judge's  certificate. 

In  Dozier  v.  Joyce,  8  Port.  (Ala.)  303, 
a  transcript  of  a  will,  certified  by  an  ordi- 
nary of  a  court  or  probate  of  another 
state  acting  as  both  judge  and  clerk  of  his 
court,  was  held  sufficient.  The  court  said 
the  act  of  Congress  of  1790  must  be  held  to 
reach  such  a  case  or  it  was  not  provided 
tor,  as  the  act  of  1804  did  not  apply;  that 
the  decision  on  the  probate  of  a  will  was  a 
judicial  proceeding,  and  the  court  in  which 
it  was  registered  a  court  of  record;  and 
that,  if  the  presiding  judge  was  also  clerk 
of  the  court,  he  must  have  authority  to  at- 
test the  records  of  his  court  in  both  capaci- 
ties. To  the  same  effect  is  Huff  v.  Cox,  2 
AU.  310. 

In  Low  V.  Burrows,  12  Cal.  181,  it  was 
held  that,  where  a  surrogate  was  both  clerk 
and  judge  of  his  court,  it  was  necessary 
that  the  certificate  should  state  only  the 
main  facts  which  were  made  necessary  by 
the  acts  of  Congress  to  the  authentication 
of  the  records  of  a  court  which  had  both 
judge  and  clerk;  so  that,  where  the  certifi- 
cate stated  that  the  person  certifying  was 
surrogate  for  a  certam  city  and  county  of 
a  sister  state  and  acting  as  clerk  of  the  sur- 
rogate's court;  that  he  had  compared  the 
transcript  of  papers  with  the  original  records 
and  found  the  same  to  be  correct,  and  a 
true  copy  of  all  the  proceedings;  and  that 
the  certificate  was  in  due  form  of  law, — it 
was  held  sufficient. 

Where,  by  the  law  organizing  the  court, 
the  judge  is  em  officio  the  clerk,  as  is  com- 
mon in  probate  courts,  the  certificate  setting 
forth  these  facts  and  signed  by  the  judge  is 
sufficient.  Cox  v.  Jones,  62  Ga.  438.  In 
this  case  it  was  held  that  a  copy  of  letters 
of  administration  from  another  state,  certi- 
fied by  the  county  judge,  who  stated  in  his 
certificate  that  he  was  county  judge  in  and 
for  the  said  county,  and  ew  officio  judge  of 
probate,  that  there  was  no  clerk  of  the  pro- 
bate court,  but  that  the  duties  of  the  court 
were  discharged  by  him  in  person,  and  that 
the  attestation  was  in  due  form  waa  suf- 
ficiently authenticated  to  entitle  it  to  be 
admitted  in  evidence  in  Georgia. 

In  Sloan  v.  Wolfsfeld,  110  Ga.  70,  35  S. 
E.  344,  it  was  said  that,  if  the  court  of  a 
justice  of  the  peace  of  another  state  were 
to  be  treated  as  a  court  of  record,  in  order 
properly  to  authenticate  under  the  act  of 
Congress  proceedings  had  in  that  court,  it 
should  appear,  either  that  there  was  a  clerk 
of  the  court,  in  which  case  he  should  au- 
thenticate the  proceedings,  or  that  the  jus- 
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tice  was  himself  e»  offioio  clerk,  in  wliicli 
case  he  should,  as  clerk,  authenticate  the 
proceedings. 

In  Spencer  t.  Langdon,  21  iiL  192,  it  was 
held  that  a  certificate  of  a  record  of  letters 
of  administration  of  a  oourt  of  probate  of 
another  state,  by  the  sole  presiding  judge 
of  the  court  uhder  the  seal  of  the  court,  by 
whom  the  records  of  the  court  were  kept, 
there  being  no  clerk,  was  a  sufGcient  au- 
thentication under  the  act  of  Congress  to 
entitle  such  record  to  be  admitted  in  evi 
dence  in  Illinois. 

If  the  judge  of  the  court  from  which  the 
i^ecord  comes  certifies  that  by  law  he  is  his 
own  clerk,  and  that  the  certificate  is  in  due 
form,  and  attaches  his  seal  to  both  certifi- 
cates, it  is  enough.  Roop  t.  Clark,  4  U. 
Greene,  294. 

In  Pagett  t.  Curtis,  15  La.  Ann.  451,  an 
authenticated  record  of  the  probate  of  a 
bill  of  sale  in  another  state  by  the  judge  of 
a  oourt  of  ordinary  certifying  in  the  ca- 
pacity of  both  judge  and  clerk  wss  held 
sufficient  in  itself;  but  that,  if  anything 
was  wanting,  it  was  supplied  by  a  certificate 
of  the  governor  of  the  state  to  the  olTiciiil 
character  of  the  judge,  and  to  the  fact  that 
the  latter's  signature  was  genuine,  and  tliat 
full  faith  and  credit  ought  to  be  given  to 
his  proceedings  and  certificates  as  such. 

In  State  t.  Barrow,  31  La.  Ann.  691,  a 
certified  copy  of  a  license  for  marriago  in 
Alabama,  authenticated  by  one  in  the  dou- 
ble capacity  of  judge  and  clerk,  who  an- 
nexed tlie  seal  of  the  court  and  as  judge  de- 
clared the  attestation  to  be  in  due  form, 
was  held  admissi)>le. 

In  Jordan  v.  Thomas,  31  Miss.  557,  a  copy 
of  a  will  probated  in  another  statie,  authen- 
ticated by  the  judge  of  the  court  of  probate, 
who  certified  that  he  was  both  the  clerk  and 
sole  judge  of  the  court,  and  that  the  au- 
thentication was  in  due  form,  was  held  ad- 
missible. The  court  said  that,  holding  the 
two  offices,  a  judge  could,  of  course,  make 
his  certificate  in  both  characters. 

In  Ohio  V.  Einchman,  27  Pa.  479,  the  cer- 
tification of  a  transcript  of  a  record  of  a 
probate  court  of  Ohio,  by  a  person  acting 
m  the  capacity  of  both  judge  and  clerk  of 
the  oourt,  was  held  to  satisfy  the  act  of 
Congress. 

In  Sally  v.  Gunter,  13  Rich.  L.  72,  it  was 
held  that,  where  the  record  of  the  probate 
of  a  will  was  authenticated  by  one  acting 
in  the  double  capacity  of  judge  and  clerk, 
it  was  sufficient, — especially  when  further 
backed  by  a  certificate  of  the  <^vemor  to 
his  official  character. 

If  the  will  were  not  to  be  regarde.l  as  a 
judicial  record,  the  attestation  of  the  keep- 
er of  the  record,  with  the  further  attesta- 
tion of  the  governor  to  his  official  chars  cter, 
would  be  in  conformity  with  the  act  of  Con- 
gress.   Ibid. 

In  Welder  v.  McComb,  10  Tex.  Civ.  App 
85,  30  S.  W.  822,  an  objection  to  the  au- 
thentication of  the  probate  of  a  will  from 
another  state,  that  it  consisted  of  only  one 
certificate  made  by  the  same  officer  in  his 
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capacity  of  judge  and  clerk,  was  held  not 
well  taken. 

Under  f  4,  p.  13,  of  the  West  Virginia 
Code,  the  courts  may  take  judicial  notice 
of  the  law  of  another  state,  and  so  deter- 
mine whether  the  judge  is  ea  officio  clerk  of 
his  court.  Wilson  t.  Phcenix  Powder  Mfg. 
Co.  40  W.  Va.  413,  62  Am.  St.  Rep.  890,  21 
S.  E.  1035. 

In  Keith  Bros.  &  Co.  v.  Stiles,  92  Wis. 
15,  64  N.  W.  860,  65  N.  W.  860,  it  was  held 
that  the  fact  that  a  judge  was  ess  officio 
clerk  of  his  court  did  not  render  the  judg- 
ment in  his  court  incapable  of  authentica- 
tion under  the  act '  of  Congress,  and  said 
that  it  was  a  matter  of  form,  rather  than 
substance,  whether  the  certification  should 
be  by  two  separate  certificates,  or  comprised 
in  one.  But,  where  the  judge  acted  in  both 
capacities,  the  fact  should  be  certified. 

And  it  must  appear  that  the  person  certi- 
fying is  lioth  judge  and  clerk  of  the  oourt 
In  Stuart  v.  Swanzy,  12  Smedes  &  M  684, 
a  copy  of  a  will  probated  in  another  state, 
authenticated  by  a  judge  of  the  court  of  or- 
dinary, to  whicb  wa«  appended  a  certifi- 
cate of  the  clerk  of  the  court  of  sessions  aa 
to  the  official  character  of  the  judge,  and 
tliat  his  attestation  was  genuine  and  in  due 
form;  and  also  the  certificate  of  the  judge 
of  the  court  of  sessions  to  the  same  effect, 
and  as  to  the  official  character  of  the  clerk 
of  the  oourt  of  sessions;  and  another  cer- 
tificate of  the  clerk  as  to  the  official  char- 
acter of  the  judge  of  the  court  of  session*,— 
was  held  inadmissible. 

On  a  second  appeal  the  fact  that  the 
judge  of  the  court  of  ordinary  was  both 
judge  and  clerk  of  his  court  was  proved  by 
the  testimony  of  a  witness,  and  the  fact 
that  such  an  authentication  would  be  suiR- 
eient  in  the  state  from  which  the  record 
came  was  proved  by  the  laws  of  that  state. 
This  was  held  not  to  remedy  the  defect. 
The  court  said  tliat,  when  a  party  sought  to 
avail  himself  of  the  benefits  and  provisions 
of  a  law,  he  must  bring  himself  within  its 
requirements.  The  oourt  was  of  the  opin- 
ion that  in  those  states  where  courts  of  rec- 
ord were  established,  in  which  the  judge  acted 
in  the  twofold  capacity  of  judge  and  clerk, 
copies  from  the  records  might  be  authenti- 
cated under  the  act  of  Congress,  provided 
the  forms  of  the  act  were  complied  with; 
and  that  if,  after  attesting  the  correctness 
of  the  copy  of  the  record,  the  judge  of  the 
court  of  ordinary  had  certified  that  he  was 
the  clerk  and  also  the  presiding  judge  of 
that  court;  that  there  was  no  seal  of  the 
court,  and  therefore  he  had  used  his  private 
seal;  and  that  the  attestation  was  in  due 
form,— a  copy  would  have  been  admissible. 
23  Miss.  602. 

Under  g  3713  «f  the  Iowa  Cod«,  which  to 
a  re-enactment  of  the  act  of  Congress,  a 
copy  of  a  judgment  of  a  record  of  another 
state,  certified  by  the  county  judge,  who 
stated  that  by  the  statutes  of  the  state 
he  was  made  clerk  of  his  own  court  and 
liad  charge  of  the  records  and  custody  of  the 
seal  of  the  court,  was  held  inadmissible,  ia 
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Rowo  T.  Barnes,  101  Iowa,  302,  70  N.  W. 
197,  on  the  ground  that  the  authentication 
waa  not  signed  by  the  clerk  of  the  court  as 
auch  with  the  seal  annexed,  and  that  the 
certificate  of  the  judge  did  not  show  that 
the  attestation  was  in  due  form. 

In  Melius  v.  Houston,  41  Miss.  69,  it  was 
held  that  where  the  judge  of  the  court  from 
which  the  record  comes  is  both  judge  and 
clerk  of  his  court  it  is  still  necessary  that 
there  shall  be  the  attestation  by  the  clerk 
in  his  proper  capacity,  and  the  certificate  of 
the  judge  as  to  the  due  form  of  the  attesta- 
tion. If  this  certificate  is  altogether  want- 
ing, the  authentication  is  not  made  accord- 
ing to  the  act  of  Congress,  so  as  to  entitle 
it  to  admission  in  evidence. 

In  Duvall  v.  Ellis,  13  Mo.  203,  it  was  held 
that,  where  the  judge  of  a  probate  court  of 
another  state,  certifying  the  copy  of  a  rec- 
ord both  as  clerk  and  judge,  failed  to  state 
that  the  authentication  was  in  due  form,  it 
was  not  admissible.  But  the  court  said  it 
was  doubtful  whether  a  copy  of  the  records 
of  a  court  so  constituted  was  within  the 
terms  of  the  act  of  Congress,  but  did  not 
decide  the  point. 

A  copy  of  a  record  of  a  probate  court  of 
another  state,  certified  by  the  judge  of  the 
court  acting  as  his  own  clerk,  was  objected 
to  in  Washabaugh  ▼.  'Entriken,  34  Pa.  74. 
The   court,    reversing   the    case    on    other 

grounds,  stated  that  it  would  save  all  dif- 
culty  if,  on  the  next  trial,  the  form  pre- 
acribed  by  Congress  were  strictly  followed. 
In  this  case  the  certificate  lacked  the  state- 
ment that  the  authentication  was  in  due 
form,  and  was  therefore  clearly  defective. 

In  CatlJn  v.  Underbill,  4  McLean,  199,  Fed. 
Cas.  No.  2,523,  it  was  held  that  the  copy  of 
a  will,  letters,  etc.,  certified  by  a  surrogate 
of  another  state  under  his  official  seal,  and 
not  containing  the  statement  that  the  at- 
testation was  in  due  form,  was  not  admis- 
sible in  the  United  States  circuit  court.  The 
court  held  that  the  surrogate  acted  as  his 
own  clerk,  and  certified  under  his  seal,  but 
that  he  also  acted  in  the  capacity  of  judge, 
and  consequently  had  a  right  to  certify  that 
he  kept  a  record.  The  court  held  that,  con- 
sequently, the  copies  must  be  authenticated 
in  the  form  required  to  make  them  evidence. 

For  a  discussion  of  the  question  whether 
the  acts  of  Congress  are  applicable  to  United 
States  courts,  see  supra,  IV.,  a. 

• 

f.  Certification    where    records    have    been 
transferred. 

The  only  authentication  required  by  the 
•ct  of  Congress  is  the  certificate  of  thq 
clerk  and  that  of  the  judge;  and  when  the 
court  in  which  the  proceedmgs  were  had  has 
been  abolished,  and  the  records  transferred 
to  the  custody  of  another  court,  the  cer- 
tificates of  the  clerk  and  judge  of  the  court 
to  which  the  records  have  been  transferred 
will  be  sufficient  Tittman  v.  Thornton,  107 
Mo.  600,  16  L.  R.  A.  410,  17  S.  W.  979. 

Where  the  record  of  the  court  of  com- 
mon pleas  had  been  transferred  to  the  cus- 
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tody  of  the  clerk  of  the  superior  court  it 
was  held  that  the  clerk  of  the  latter  court 
was  the  proper  person  to  certify  them.  Fol- 
som  V.  Blood,  58  N.  H.  11. 

In  Capen  v.  Emery,  5  Met,  436,  it  was 
held  that,  in  case  of  a  transfer  of  jurisdic- 
tion, the  judge  of  the  substituted  court  and 
the  clerk  to  whom  the  records  are  trans- 
ferred are  the  proper  certifying  officers. 

Upon  the  questions  of  what  foundations 
must  be  laid  for  the  admissions  of  tran- 
scripts of  this  kind  in  evidence,  see  infra, 
VL  b,  2. 

g.  The  seal 

The  seal  of  the  court  forms  part  of  the 
authentication,  and  it  must  be  used  if  the 
court  has  a  seal.  If  it  has  not,  that  fact 
should  appear  by  the  certificate  of  the  clerk. 
The  proper  place  to  which  to  attach  the  seal 
is  the  record  or  the  certificate  of  the  clerk. 
Failure  to  use  wax  will  do  no  harm.  The 
seal  proves  iteelf. 

A  copy  of  letters  testamentary  from  the 
probate  court  of  another  state,  to  which 
the  seal  of  the  court  or  officer  granting  the 
letters  is  not  affixed,  is  insufficient,  under 
the  act  of  Congress,  to  entitle  it  to  be  ad- 
mitted in  evidence.  Allen  v.  Thaxter,  1 
Blackf.  399. 

If  there  is  no  seal  this  fact  should  ap- 
pear in  the  certificate  of  the  clerk.  The 
purpose  of  this  attestation  of  the  clerk  and 
seal,  usually  in  the  form  of  a  certificate,  is 
to  identify  the  record  as  truly  set  forth  in 
the  transcript.  Kinseley  t.  Rumbough,  96 
N.  C.  193,  2  8.  E.  174. 

An  authentication  of  a  copy  of  a  record 
of  a  judgment  of  another  state  is  not  in- 
validated by  the  fact  that  the  clerk  affixes 
his  private  seal,  it  appearing  that  the  court 
has  no  seal.  The  authentication  in  that  case 
would  be  good  without  any  seal.  Flourenoy 
v.  Durke,  2  Brev.  266. 

In  Hackney  v.  Williams,  6  Yerg.  840,  it 
was  objected  that  the  re^^ster's  certificate 
of  a  copy  of  a  marriage  settlement  record- 
ed in  North  Carolina  had  no  seal;  but  the 
court  said  that  it  knew  that  by  law  there 
was  no  official  seal  belonging  to  register's 
offices  in  that  state,  and  that  the  objection 
was  therefore  not  good. 

In  Turner  v.  Waddington,  3  Wash.  C  C 
126,  Fed.  Cas.  No.  14,263,  it  was  held  that 
the  seal  must  be  annexed  to  the  record,  and 
not  to  the  certificate  of  the  judge. 

And  in  Kirschner  v.  State,  9  Wis.  140,  a 
copy  of  a  record  of  conviction  of  a  witness 
of  the  crime  of  larceny  in  another  state  was 
held  properly  excluded,  where  the  seal  of 
the  court  was  annexed  to  the  certificate  of 
the  judge  instead  of  being  annexed  to  the 
record  with  the  certificate  of  the  clerk. 

But  in  Ritchie  v.  Carpenter,  2  Wash.  512, 
28  Am.  St.  Rep.  877,  28  Pac.  380,  it  waa 
held  that  it  was  necessary  only  that  the 
seal  be  attached  to  the  certificate  of  the 
clerk,  and  that  the  objection  that  it  was 
not  attached  to  the  record  was  not  valid. 

In  McLain  v.  Winchester^^  ^^g^^ 
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was  held  not  to  matter  that  the  clerk  stated 
in  his  certificate  that  he  affixed  his  seal  of 
office,  instead  of  the  seal  of  the  court. 

And  in  Gornto  v.  Bonney,  7  Leigh,  234, 
where  the  certificate  of  the  clerk  was  given 
under  his  hand  and  seal  of  office  at,  etc.,  it 
was  held  si^fficient  under  the  act  of  Con- 
gress of  1790. 

Where  the  certificate  of  the  clerk  of  the 
supreme  court  of  another  state  shows  that 
he  has  attached  the  seal  of  his  office  to  the 
authentication  as  such  clerk,  it  sufficiently 
appears  that  the  certificate  is  under  the 
seal  of  the  supreme  court.  Clark  ▼.  De- 
pew,  25  Pa.  609,  64  Am.  Dec  717. 

The  transcript  of  a  record  of  a  judgment 
of  another  state  will  be  admitted  in  evi- 
dence, although  the  clerk,  in  affixing  the 
seal,  foils  to  use  wax.  Hunt  v.  Hunt  (N. 
J.  E<j.)  9  Atl.  690. 

It  18  not  necessary,  under  the  act  of  Con- 
gress, that  it  shall  appear,  by  either  the 
attestation  of  the  clerk  or  the  certificate  of 
the  judge,  that  the  seal  annexed  is  the  seal 
of  the  court.  Hull  v.  Webb,  78  111.  App. 
617,  citing  Ducommun  v.  Hysinger,  14  111. 
248,  supra,  which  holds  that  the  seal  proves 
itoelf. 

In  Paul  V.  Chenault  (Tex.  Civ.  App.)  44 
S.  W.  682,  it  was  held  that  a  oopy  of  a 
deed  certified  by  the  official  custodian  of 
records  of  Tennessee,  without  any  seal  to 
U*  cectificate,  was  inadmissible. 

h.  Authentication  as  a  whole. 

1.  In  generaL 

The  oonstruction  of  the  statutes  with  ref- 
erence to  different  parts  and  features  of 
the  authentication  having  been  considered, 
cases  in  which  the  authentication  as  a  whole 
is  passed  upon  will  now  be  taken  up.  The 
authentication  of  judicial  records  should  be 
under  the  act  of  1790,  of  nonjudicial  rec- 
ords under  the  act  of  1804.  Failure  to  ob- 
serve this  has  led  to  trouble  in  several  cases. 
It  should  go  without  saying  that,  when 
copies  of  records  are  attempted  to  be  au- 
thenticated under  the  Federal  statutes,  the 
Federal  statutes  must  be  complied  with  or 
the  copies  will  be  inadmissible,  unless  the 
authentication  is  sufficient  under  the  stat- 
ute of  the  state  where  offered,  or  under  the 
common  law. 

A  copy  of  a  record  of  a  court  of  another 
state,  authenticated  according  to  the  pro- 
visions of  the  act  of  Congress  of  1804,  was 
held  not  admissible  in  Tarlton  v.  Briscoe,  1 
A.  K.  Marsh.  67.  In  this  case  a  copy  of 
the  record  of  the  high  court  of  chancery  of 
Maryland  was  certified  by  the  chancellor 
with  the  great  seal  of  the  state  annexed. 
The  court  held  that  the  certification  should 
have  been  under  the  act  of  1790. 

A  copy  of  a  record  of  a  deed  recorded  in 
the  court  of  another  state  is  not  admissible 
when  authenticated  as  required  by  the  act 
of  Congress  of  1790,  as  it  is  not  the  record 
of  a  judicial  proceeding.  Warren  v.  Wade, 
62  N.  C.  (7  Jones,  L.)  494. 
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The  decision  of  commissioners  of  anothei 
state  appointed  to  audit  claims  against 
the  estate  of  a  deceased  person,  alleged  to 
be  itself  a  judgment,  cannot  be  authenti- 
cated as  a  judgment  under  the  laws  of  the 
United  States.  Taylor  v.  Barron,  30  N.  H. 
78,  64  Am.  Dec.  281. 

In  Phillips  V.  Flint,  3  La.  146,  it  was  held 
that  a  deed  of  partition,  if  considered  as  an 
exemplification  of  office  books  of  a  notary 
public  of  another  state,  was  inadmissible 
where  i*^  was  not  solemnized  by  a  notarial 
seal,  and  the  certificate  of  the  governor  of 
the  state  that  the  person  who  assumed  the 
character  of  notary  was  such,  was  not  au- 
thenticated by  the  great  seal  of  the  state. 

In  Brock  v.  Burchett,  2  Swan,  27,  it  was 
held  that,  in  order  that  the  copy  of  a  grant 
from  the  state  of  Virginia  might  be  re- 
ceived in  evidence  under  the  act  of  Con- 
gress of  1804,  it  should  be  certified  by  the 
register  of  the  land  office  under  his  seal; 
that  there  must  also  be  the  certificate  by 
the  governor  of  the  state  that  the  certificate 
of  the  register  is  in  due  form  and  made  by 
the  proper  person.  If  the  register  had  no 
seal  that  fact  must  appear  in  his  certificate. 

In  Reynolds  v.  Rowley,  3  Rob.  (La.)  201, 
38  Am.  Dec.  233,  it  was  held  that  a  copy 
of  the  record  of  a  power  of  attome-"  must 
be  authenticated  accordine  to  the  act  of 
Congress  of  1804,  and  not  according  to  the 
act  of  1790,  as  it  is  not  the  record  of  a 
judicial  proceeding. 

In  the  proof  of  judicial  records  it  is  not 
necessary  that  the  official  character  of  the 
certifying  judge  or  magistrate  shall  be  certi- 
fied by  the  governor  under  the  great  seal  of 
the  state,  nor  that  the  clerk  of  the  court 
shall  certify  under  his  hand  and  seal  of  of- 
fice that  the  certifying  judge  or  magistrate 
is  duly  commissioned  and  qualified.  Kinse- 
ley  V.  Rumbough,  96  N.  C.  196,  2  S.  E.  174. 

The  provisions  of  U.  S.  Rev.  Stat,  f  906 
(U.  S.  Comp.  Stat.  1901,  p.  677),  and  the 
Code  of  North  Carolina,  voL  2,  p.  733,  pre- 
scribing how  another  class  of  records  and 
exemplifications  of  books  shall  be  authen- 
ticated, do  not  apply  to  records  of  courta 
and  judicial  proceedings.     Ibid. 

A  record  of  a  judgment  of  a  court  of  an- 
other state,  duly  authenticated  according  to 
the  act  of  Congress,  is  admissible  in  evi- 
dence although  the  official  character  of  the 
judge  is  not  certified  by  the  clerk  under 
the  seal  of  the  court.  Main  v.  Field,  13  Ind. 
App.  401,  40  N.  B.  1103,  41  N.  B.  829. 

If  the  copy  of  a  record  of  a  judgment  of 
another  state  is  authenticated  as  required 
by  the  act  of  Congress  of  1790,  the  objec- 
tion that  it  is  not  authenticated  by  the 
great  seal  of  the  state  is  bad.  McAllister  7. 
Singer  Mfg.  Co.  64  Ga.  6^. 

In  Ewing  v.  Savary,  4  Bibb,  424,  a  copy 
of  a  will  from  the  register's  office  of  an- 
other state,  authenticated  according  to  the 
act  of  Congress  of  1790,  was  held  inadmis- 
sible on  the  ground  that  it  was  the  record 
of  a  public  office,  and,  as  such,  should  liav« 
been  authenticated  as  required  by  the  act 
of  1804.  ^  J 
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But  generally  it  is  held  that  the  probate 
of  a  will  is  a  judicial  proceeding  the  record 
of  which  is  to  be  authenticated  under  the 
act  of  1790. 

The  copy  of  the  record  of  the  probate  of 
a  will  is  not  required  to  be  certified  under 
the  act  of  Congress  of  1804.  Being  a  judi- 
cial proceeding,  it  should  be  authenticated 
under  the  act  of  1790.  Balfour  v.  Chew,  5 
Mart.  N.  S.  617. 

The  probate  of  a  will  is  a  judicial  pro- 
ceeding, and  must  be  authenticated  accord- 
ing to  the  act  of  Congress  as  such.  Bowles's 
Succession,  3  Rob.  (La.)  33. 

Before  a  copy  of  a  will  from  another  state 
can  become  admissible  as  evidence  of  title 
to  personal  property  under  the  act  of  Con- 
gress of  1790,  it  must  have  been  admitted 
to  probate  in  such  state.  Jemison  t.  Smith, 
87  Ala.  18S. 

In  Case  v.  McGee,  8  Md.  9,  a  copy  of  a 
will,  contained  in  the  transcript  of  the  rec- 
ord of  a  court  of  another  state  admitting  it 
to  probate,  was  held  admissible  where  au- 
thenticated aooording  to  the  act  of  Congress 
of  1790.  It  wae  urged  that  it  should  have 
been  authenticated  under  the  act  of  1804, 
but  the  court  held  the  probate  to  be  a  judi- 
cial proceeding  properly  authenticated  under 
the  act  of  1790. 

Copies  of  a  will  and  the  record  of  its  pro- 
bate in  the  court  of  another  state,  and  of 
letter*  testamentary  issued  thereon,  duly 
authenticated  according' to  the  act  of  Con- 
gress of  1790.  and  to  the  provisions  of  the 
statute  of  the  state  in  which  the  copies  are 
offered,  are  admissible  in  evidence.  First 
Nat.  Bank  t.  Kidd,  20  Minn.  234,  OU.  212. 

In  Bright  t.  White,  8  Mo.  421,  it  was 
held  that  tbe  record  of  a  probate  of  a  will 
in  the  county  court  of  Tennessee  was  the 
record  of  a  judicial  proceeding  within  the 
meaning  of  the  act  of  Congress  of  1790,  it 
being  a  court  of  record  of  general  jurisdic- 
tion. 

The  probate  of  a  will  in  another  state  is 
to  be  regarded  as  a  judicial  proceeding,  to 
the  record  of  which  "full  faith  and  credit" 
is  to  be  given  when  certified  conformably  to 
the  act  of  Congress  of  1790.  Haile  v.  ffill, 
13  Mo.  612. 

In  Lewis  v.  St.  Louis,  69  Mo.  596,  it  was 
held  that  a  properly  authentcated  copy  of  a 
will  probated  in  another  state  was  admis- 
sible in  Missouri  although  the  will  or  a 
duly  authenticated  copy  of  it  was  not  re- 
corded in  Missouri,  on  the  ground  that  the 
probate  of  a  will  should  be  regarded  as  a 
judicial  proceeding  to  which  full  faith  and 
credit  was  required  to  be  given  when  certi- 
fied in  conformity  to  the  act  of  Congress  of 
1790.  To  the  same  effect  are  Bradstreet  v. 
Kinsella,  76  Mo.  63;  Keith  v.  Keith,  80  Mo. 
125;  Drake  v.  Curtis,  88  Mo.  644. 

In  Drake  v.  Curtis,  supra,  it  was  held 
that  the  probate  of  a  will  in  another  state 
was  a  judicial  proceeding,  and  that,  when 
authenticated  as  provided  by  the  act  of 
Congress,  it  was  admissible  in  evidence 
without  probate  of  the  will  in  Missouri. 

Attention  is  here  specifically  called  to  the 
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fact  that  this  note  does  not  go  into  the 
question  whether  the  states,  in  view  of  the 
Constitution  and  statutes,  have  the  right  to 
pass  laws  excluding  copies  of  records  of 
wills  by  which  title  is  sought  to  be 
passed  in  the  state  where  the  evidence  is 
offered.  Where  such  evidence  is  admitted, 
the  authentication,  as  the  cases  show, 
should  be  under  the  act  of  1790. 

In  Fennel  v.  Weyant,  2  Harr.  (Del.)  601, 
it  was  held  that  the  o£5ce  copy. of  a  will 
recorded  in  another  state  could  only  be  ad- 
mitted in  evidence  when  authenticated  ac- 
cording to  the  act  of  Congress  of  1804,  in 
relation  to  nonjudicial  records.  Harrington, 
J.,  thought  it  necessary  to  distinguish  be- 
tween quasi  records  provided  for  by  the  acts 
of  1804  and  juaicial  records,  and  to  restrict 
the  ruling  that  records  of  the  former  kind 
could  be  proved  only  according  to  the  act 
of  Congress,  so  as  to  exclude  the  conclusion 
that  judicial  records  might  not  be  proved 
in  any  other  mode  than  prescribed  by  the 
act  of  Congress.  Such  a  record  might  be 
proved  by  a  sworn  copy,  and  by  other 
modes. 

In  Kidd  v.  Manley,  28  Miss.  156,  the 
copy  of  a  will  recorded  in  another  state  was 
certified  by  the  register  in  whose  oflSce  it 
was  recorded,  whose  certificate  was  followed 
by  one  by  the  clerk  of  the  court  of  com- 
mon pleas  as  to  the  official  character  of  the 
register.  There  was  then  a  certificate  by 
the  presiding  magistrate  of  that  court  to 
the  ofiScial  diaracter  of  the  clerk,  and  an- 
other by  the  clerk  to  the  official  character 
of  the  judge.  This  was  held  not  to  be  a 
compliance  with  the  act  of  Congress  of  1804, 
and  the  copy  was  therefore  held  inadmissi- 
ble. 

In  Gavit  v.  Snowhill,  26  N.  J.  L.  76,  the 
authentication  of  the  record  of  a  judgment 
of  a  court  of  another  state  was  made  under 
the  act  of  1804,  instead  of  that  of  1790; 
but  the  court  held  that  the  fact  that  the 
authentication  embraced  more  than  was  re- 
quired by  the  act  of  1790  did  not  impair  its 
validity  if  in  conformity  with  the  latter 
act. 

In  Smith  v.  Redden,  6  Harr.  (Del.)  321, 
it  was  held  that  the  copy  of  tiie  record  of 
a  will  in  the  office  of  the  register  of  wills 
of  another  state,  not  authenticated  accord- 
ing to  the  act  of  Congress,  or  according  to 
the  statutes  of  the  state  in  which  it  was 
offered  in  evidence,  was  not  admissible. 

In  Allen  v.  Allen,  Minor  (Ala.)  249,  a 
copy  of  a  record  of  a  decree  of  the  county 
court  of  another  state,  not  authenticated  as 
required  by  the  act  of  Congress,  was  held 
inadmissible. 

A  certificate  of  marriage  from  the  mar- 
riage records  of  another  state,  not  authen- 
ticated according  to  the  act  of  Congress, 
and  not  conforming  to  any  rule  of  the  state 
in  which  it  is  offered  in  evidence,  is  inad- 
missible. People  v.  Perrimai^  72  Mich.  184, 
40  N.  W.  425. 

The  record  of  a  probate  court  of  Louisi- 
ana, not  attested  by  either  the  judge  or 
clerk  of  that  court,  but  simply  attested  by 
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the  clerk  of  another  court  as  being  s  true 
transcript  of  all  the  original  papers  in  the 
case  on  file  in  his  office,  not  authenticated 
in  compliance  with  the  act  of  Confess  or 
the  state  statute  on  the  subject,  is  inad- 
missible in  Nebraska,  Comstock  v.  Kerwin, 
67  Neb.  1,  77  N.  W.  387. 

A  certified  copy  of  a  physician's  certifi- 
cate recorded  in  another  atate  is  not  admis- 
sible when  not  authenticated  as  required 
by  the  act  of  Congress  or  by  the  statutes 
of  the  state  where  offered  in  evidence,  nor 
proved  according  to  the  method  of  the  com- 
mon law.  Nolan  v.  Nolan,  35  App.  Div.  339, 
64  N.  Y.   Supp.  975. 

In  Hackett  v.  Bonnell,  16  Wis.  471,  it  was 
held  that,  where  the  authentication  of  the 
transcript  of  the  record  of  judicial  proceed- 
ings of  another  state  did  not  comply  with 
either  the  act  of  Congress  or  the  statute  of 
Wisconsin,  it  was  inadmissible  in  the  .lat- 
ter state. 

In  Lehmann  t.  Rivers,  110  La.  1079,  35 
So.  296,  copies  of  orders  and  proceedings 
tfom  the  United  States  district  court  of 
New  York  were  held  inadmissible  in  the 
atate  court  of  Louisiana  because  not  au- 
thenticated as  provided  by  the  act  of  Con- 
gress. 

Papers  purporting  to  be  copies  of  records 
of  another  state  not  having  been  certified 
under  the  seal  of  the  court  where  the  suit 
was  pending,  it  not  appearing  that  such 
oourt  was  without  a  seal,  and  the  certificate 
of  the  judge  not  being  on  the  proceedings 
themselves  giving  them  authenticity,  but  be- 
ing on  a  separate  piece  of  paper  which  formed 
no  part  of  the  proceedings,  the  judges  were 
unanimously  of  the  opinion  that  they  could 
not  be  received  as  evidence  of  the  commence- 
ment and  existence  of  the  suit  between  the 
same  parties  for  the  same  cause  of  action. 
M'Farlane  v.  Harrington,  2  Bay,  655. 

2.  Completeness  of  copy  or  transcript. 

When  records  pertaining  to  courts  are  au- 
thenticated it  is  generally  understood  that 
the  whole  record  must  be  certified;  but  it 
has  been  held  that  part  of  the  record  only 
may  be  authenticated. 

Whether  a  transcript  is  a  copy  of  the 
complete  record  is  to  be  determined  by  the 
practice  of  the  state  from  which  the  record 
comes,  as  the  form  of  the  record  of  a  judg- 
ment is  regulated  by  the  practice  of  the 
court  in  which  the  action  is  prosecuted. 
Woodbridge  &  T.  Engineering  Co.  t.  Bitter, 
70  Fed.  677. 

In  Eallum  v.  Dickinson,  47  Ark.  120,  14 
S.  W.  477,  upon  a  plea  of  nul  tiel  record 
a  transcript  of  a  judgment  alone,  although 
duly  authenticated,  was  held  inadmissible. 
The  court  held  that  all  of  the  proceedings 
in  the  case  upon  which  the  judgment  Is 
founded  must  be  included  in  the  transcript. 

A  transcript  of  a  judgment  of  a  sister 
state,  certified  in  accordance  with  the  act  of 
Congress,  is  admissible  in  evidence,  although 
it  snows  no  placita.  McMillan  t.  Lovejoy, 
lis  111.  498,  4  N.  E.  772. 
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But  in  Kusler  v.  Crofoot,  78  Ind.  597,  a 
transcript  of  a  judgment  of  a  court  of  an- 
other state  in  which  the  placita  in  the  be- 
ginning of  the  transcript  did  not  show  the 
date  of  the  rendition  of  the  judgment,  and 
the  transcript  did  not  profess  to  contain 
a  complete  copy  of  the  proceedings  in  the 
case,  was  held  inadmissible. 

In  Hockaday  ▼.  Skeggs,  18  La.  Ann.  681, 
it  was  held  that  the  transcript  must  be  of 
the  complete  record  to  be  admissible  in 
Louisiana,  and  in  order  to  show  how  far  it 
may  be  conclusive. 

But  in  O'Hara  v.  Mobile  &  O.  R.  Co.  22 
C.  C.  A.  612,  40  U.  S.  App.  471,  76  Fed.  718, 
it  was  held  that  a  party-  desiring  to  use 
some  part  of  the  record  of  a  judicial  pro- 
ceeding might  do  eo  without  producing  a 
transcript  of  the  whole  record. 

In  Ferguson  v.  Harwood,  7  Cranch,  408,  3 
L.  ed.  386,  it  was  held  that,  where  the  tran- 
script of  a  record  of  a  court  of  another 
statie  is  authenticated  as  the  act  of  Con- 
gress of  1790  requires,  the  conn  is  precluded 
from  receiving  any  other  evidence  tliat  the 
attestation  is  not  in  due  form.  The  objec- 
tion was  that  the  clerk  had  not  certified 
that  it  was  a  full  record  of  all  the  proceed- 
ings in  the  case,  nor  even  that  it  was  a 
copy  of  anything,  but  had  merely  stated 
that  the  foregoing  was  truly  taken  from 
the  record  of  proceedings  of  the  court. 

The  attestation  of  the  elerk  need  not 
expressly  state  that  the  transcript  is  a  eopy 
of  all  the  proceedings  in  the  case.  If  lie 
certifies  that  the  transcript  is  correctly  cop- 
ied from  the  record  of  the  proceedings  of 
the  court,  and  it  appears  to  be  complete, 
it  is  sufficient.  McRae  t.  Stokes,  3  Ala. 
401,  37  Am.  Dec.  698. 

In  Butler  t.  Owen,  7  Ark.  369,  a  "true  and 
correct  transcript"  of  a  record  of  a  court 
of  another  state  was  held  to  import  the 
entire  copy.  The  court  held  that  the  tran- 
script record  of  the  case  ex  vi,  termini  mea,nt 
a  transcript  of  the  whole. 

Where  a  state  statute  (Ind.  CSv.  Code 
1852,  f  283,  Rev.  Stat.  1881,  |  4S2) 
required  the  attestation  of  the  keeper  of 
records,  copies  of  which  were  desired  to  be 
offered  in  evidence,  to  certify  that  the  same 
were  "true  and  complete"  copies  thereof,  and 
he  certified  that  tne  copy  was  "full,  true, 
and  correct,"  this  was  held  a  substantial 
compliance  with  the  act.  Anderson  v.  Acker- 
man,  88  Ind.  481. 

A  transcript  of  a  judgment  of  a  oourt  of 
general  jurisdiction,  properly  authenticated 
under  §{  458,  479,  Bums's  Anno.  Stat.  1901, 
is  admissible  in  the  courts  of  Indiana,  al- 
though the  transcript  does  not  contain  the 
pleadings  and  issues  tendered  in  an  out-of- 
the-state  court.  Roberta  v.  Leutcke  (Ind. 
App.)   78  N.  E.  635. 

In  Lewis  v.  Sutliff,  2  O.  Greene,  188,  a 
certificate  of  a  clerk  to  a  copy  of  a  record 
of  a  judgment  of  a  court  of  record  of  an 
other  state,  "that  the  foregoing  is  truly 
copied  from  the  records  of  the  proceedings 
of  said  court,"  followed  by  the  usual  cer- 
tificate of  the  proper  judge  that  tlw  atte*- 
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tatlon  was  in  due  fonn  of  law,  waa  held 

lufBcient. 

In  Thomas  ▼.  B«okman,  1  B.  Mon.  31,  the 
record  of  a  sister  state,  certified  as  a  perfect 
record,  was  held  8u£BoientIy  authenticated 
as  a  full  record. 

When  a  clerk  certifies  that  the  transcript 
is  a  true  copy  of  the  record  in  the  cause 
«ui  f  ull^  as  the  same  remains  on  file  in  his 
ofiSce,  it  is  sufficient.  His  certificate  does 
not  disclose  that  anything  is  missing.  West 
Feliciana  R.  Co.  r.  Thornton,  12  Ia.  Ann. 
736,  88  Am.  Deo.  778. 

The  certificate  of  a  clerk  that  "the  fore- 
going is  a  true  transcript  from  the  records 
«f  said  court,"  is  full  and  specific  enough  to 
satisfy  the  act.    Case  t.  McGee,  8  Md.  9. 

A  certificate  of  a  clerk  that  the  annexed 
"are  correct  transcripts  of  the  proceedings" 
was  held  sufficient  in  Lee  t.  Cause,  24  N. 
C.  (2  Ired.  L.)  444.  The  court  said  they 
must  be  supposed  to  be  transcripts  of  all 
the  proceedings  in  the  cause;  in  other 
words,  of  the  whole  record.  The  objection 
was  that  the  certificate  did  not  state  that 
the  transcript  was  a  copy  of  the  record. 
There  was  the  usual  certificate  of  the  judge 
that  the  authentication  was  in  due  form. 
See  supra,  V.,  d.  4. 

In  State  r.  Misenheimer,  123  N  C.  768, 
31  S.  £.  852,  it  was  held  that,  where  the 
transcript  of  the  judgment  only  was  certi- 
fied, it  was  not  a  compliance  with  the  act 
of  Congress  (Code,  vol.  2,  p.  732),  which 
required  that  the  whole  record  be  oertified. 
For  this  reason  it  was  held  inadmissible. 

The  certification  of  the  olerk  of  the  su- 
preme oourt  of  New  York  to  the  copy  of 
the  original  judgment  roll  on  file  in  his 
office  is  a  certification  to  the  whole  record. 
Clark  V.  Depew,  26  Pa.  609,  64  Am.  Dec. 
717. 

Under  a  certificate  that  "the  foregoing 
copy  of  record  is  truly  taken  and  cor- 
rectly copied  from  the  records  of  judgments 
of  said  court  remaining  in  my  offioe,"  it  is 
to  be  presumed  that  it  is  a  oopy  of  the 
whole  record.    Reber  v.  Wright,  68  Pa.  471. 

A  clerk's  oertificate  of  a  oopy  containing 
"a  true  and  perfect  transcript  of  the  peti- 
tion, notes,  summons,  sheriff's  return  there- 
on, judgment,  and  fi.  fa.  that  issued  there- 
on, with  sheriff's  return  thereon,  as  the 
flame  remains  now  on  file  and  of  record  in 
my  offioe,"  was,  in  Coffee  v.  Neely,  2  Heisk. 
304,  held  not  to  be  open  to  the  objection 
that  it  did  not  purport  to  certify  the  copy 
of  a  record,  but  only  copies  of  certain  pa- 
pers in  the  cause. 

The  transcript  of  a  record  from  another 
atate,  offered  to  show  insolvency,  although 
not  authenticated  as  a  complete  record,  is 
admissible  where  the  decree  adjudging  the 
estate  to  be  insolvent  is  properly  authenti- 
cated.   Saint  V.  Taylor,  12  Heisk.  488. 

A  transcript  of  the  record  of  a  judicial 
proceeding  admitting  a  will  to  probate  in 
another  state  must  contain  a  copy  of  the 
order  or  judgment  admitting  the  will  to 
iprobate,  to  be  admissible  in  Texas.  Green 
¥.  Benton,  3  Tex.  dv.  App.  92,  22  S.  W.  266. 
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In  Coffee  v.  Groover,  20  Fla.  64,  a  paper 
was  offered  in  evidence,  certified  by  the 
ordinary  of  Brooks  county,  of  Georgia,  that 
the  "foregoing  copy  of  the  last  will  and  tes- 
tament ...  IS  a  true  oopy  from  the 
records  of  this  office."  There  was  no  copy 
of  any  proceedings  of  any  court  showing 
that  uie  will  had  been  duly  proved  or  re- 
corded by  authority  of  law.  It  was  held 
incompetent  evidence. 

In  Mudd  T.  Beauchamp,  Litt.  8el.  Oas. 
142,  the  court  said  the  act  did  not  require 
that  the  clerk  should  certify  that  the  tran- 
script was  a  full  transcript  of  the  whole 
proceedings.  His  certificate  that  the  tran- 
script was  truly  copied  from  the  record  of 
the  proceedings  of  the  court,  it  appearing 
to  be  a  complete  record  of  the  proceedings 
of  the  suit  from  the  commencement  to  the 
termination  thereof,  surely  was  all  the  law 
required. 

8.  Authentications  held  sufficient. 

The  rules  of  construction  applying  to  va- 
rious parts  and  features  of  the  authentica- 
tion apply,  of  course,  to  the  authentication 
as  a  whole.  The  facts  required  by  the  acts 
to  be  oertified  must  appear;  but,  if  there 
are  more  cMtificates  than  necessary,  or  the 
certificates  are  fuller  than  the  law  requires, 
it  does  not  matter.  The  common  fault  is  to 
put  in  more  facts  than  are  needed. 

The  fact  that  the  certificates  are  fuller 
than  necessary  will  not  invalidate  the  au- 
thentication.   Erb  V.  Scott,  14  Pa.  20. 

The  authentication  of  a  transcript  of  a 
judgment  of  a  court  of  another  state,  which 
contains  redundant  matters  and  two  certifi- 
cates of  the  judge  when  one  is  sufficient, 
but  which  has  all  the  essential  requisites 
prescribed  by  the  act  of  Congress,  is  suffi- 
cient Kinseley  v.  Rumbough,  96  K.  C.  193, 
2  S.  E.  174. 

In  Houze  v.  House,  16  Tex.  698,  it  was 
held  the  fact  that  the  evidence  in  the  pro- 
bate of  a  wUl  in  another  state  was  taken 
before  a  judge  of  a  oourt  of  ordinary  in 
vacation  does  not  make  it  necessary  to  au- 
thenticate the  record  in  the  manner  pre- 
scribed by  the  act  of  C<Higress  for  copies  of 
office  books  which  are  or  may  be  kept  in 
any  public  office  in  any  state  not  appertain- 
ing to  a  court.  The  court  said  that,  it  ap- 
pearing by  the  oertificate  of  the  clerk  of 
the  court  that  the  will  was  admitted  to 
probate  and  recorded,  it  must  be  taken  that 
it  wok  so  admitted  by  the  act  of  the  court 
although  the  evidence  upon  which  the  court 
acted  waa  taken  before  the  judge  in  vaca- 
tion. 

In  Graham  v.  Troth,  69  Kan.  861,  77  Poo. 
92,  a  decree  of  a  eourt  of  another  state, 
duly  authenticated  according  to  the  act  of 
Congress,  contained  an  additional  oertificate 
of  the  governor  of  the  state,  apparentlv  for 
the  purpose  of  meeting  the  requirements  of 
the  statute  of  the  state  in  which  the  record 
was  to  be  offered  providing  for  the  authen- 
tication of  the  proceedings  in  courts  of  a 
foreign  oountiy.    It  was  held  that  the  foot 
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that  this  latter  certificate  was  faulty  was 
immaterial;  but  the  court  placed  its  ruling 
on  the  ground  that  a  sister  state  was  not  a 
foreign  country,  and  said  nothing  about  the 
sufficiency  of  the  authentication  under  the 
act  of  Congress. 

Where,  in  the  certificates  which  accom- 
pany the  transcript,  the  clerk  states  that  it 
18  a  true  and  complete  transcript,  and  the 
judge  certifies  that  his  clerk  was  at  that 
time  the  clerk  of  the  court,  and  that  the 
certificate  is  in  due  form,  the  record  is  suf- 
ficiently authenticated.  Pleasants  t.  Botts, 
6  Mart.  N.  S.  127. 

In  Johnson  v.  Rannels,  6  Mart.  N.  S.  621, 
a  copy  of  the  record  of  the  probate  of  a 
will  in  another  state,  certified  by  the  clerk 
of  the  court  to  have  been  duly  proved  in 
open  court  and  ordered  to  be  recorded,  the 
judge  certifying  to  the  official  character  of 
the  clerk  and  that  his  attestation  was  in 
due  form,  was  held  to  be  si\fficiently  au- 
thenticated for  admission  in  evidence. 

In  Harryman  t.  Roberts,  52  Md.  64,  a 
copy  of  a  judgment  of  Ohio,  certified  uy 
the  clerk  of  the  common  pleas  under  the 
seal  of  the  court,  the  official  character  of 
the  clerk  being  certified  by  the  presiding 
judge  of  the  court,  and  the  official  charac- 
ter of  the  judge  being  certified  by  the  clerk 
under  the  seal  of  the  court,  was  held  prop- 
erly authenticated  under  both  the  laws  of 
the  United  States  and  the  statutes  of  Mary- 
land, and  therefore  admissible  in  the  latter 
state. 

A  record  of  naturalization,  purporting  to 
be  a  record  of  the  court  admitting  the  per- 
son to  citizenship,  and  to  be  certified  from 
such  records  by  the  prothonotary  of  the 
supreme  court  of  Pennsylvania  under  the 
seal  of  the  court,  together  with  the  certifi- 
cate of  the  chief  judge  to  the  effect  that  the 
person  certifying  was  and  still  is  nrothono- 
tary  of  the  court  having  the  custody  of  its 
records,  to  whose  acts  as  such  full  faith 
and  credit  should  and  ought  to  be  given, 
and  that  the  said  attestation  is  in  due  form, 
is  sufficient.  People  v.  Snyder,  41  N.  Y. 
397,  Affirming  51  Barb.  580. 

In  Murphy  v.  Marscheider,  22  N.  Y.  S.  R. 
538,  4  N.  Y.  Supp.  799,  it  was  held  that  the 
transcript  of  a  judgment  authenticated  by 
the  certificate  under  seal  of  the  prothono- 
tary of  a  court  of  common  pleas  of  a  cer- 
tain county  of  Pennsylvania,  and  the  certifi- 
cate certified  by  the  presiding  judge  of  the 
court  to  be  ih  due  form  of  law  and  made 
by  the  proper  officer,  and  the  certificate  of 
the  judge,  further  authenticated  by  another 
certificate  of  the  prothonotary  under  the 
seal  of  the  court,  was  sufficient  to  entitle 
the  authenticated  copy  to  be  read  in  evi- 
dence. 

In  Shilling  v.  Seigle,  207  Pa.  381,  56  Atl. 
957,  the  copy  purported  to  be  of  a  record 
of  the  court  of  another  state.  The  clerk 
certified  that  it  was  truly  copied  from  the 
records  of  the  court,  and  that  it  was  a  full 
and  complete  transcript  of  the  proceedings 
in  the  case.  The  presiding  judge  certified 
to  the  official  character  of  the  derk,  and 
6L.R.A.(N.S.) 


that  the  attestation  was  in  due  form,  and 
the  clerk  then  certified  to  the  official  char- 
acter of  the  judge.  It  was  held  that  the 
transcript  would  be  presumed  to  be  a  full 
copy  of  the  entire  record,  and  that  the  au- 
thentication was  sufficient. 

In  Bowman  ▼.  Bartlet,  3  A.  K.  Marsh. 
86,  a  copy  of  a  will,  taken  from  the  records 
of  another  state,  was  certified  in  accord- 
ance with  the  requirement  of  the  act  of 
Congress,  ana  also  proved  by  witnesses  as 
an  examined  copy.  It  was  held  properly 
admitted  in  evidence. 

A  judgment  roll  of  the  supreme  court  of 
the  county  of  New  York,  attested  in  the 
name  of  the  presiding  justice  of  the  supreme 
court  for  the  city  and  county  of  New  York, 
and  subscribed  by  the  clerk  with  the  seal 
of  the  court  affixed,  and  accompanied  by 
the  certificate  of  the  justice,  to  the  effect 
that  the  clerk  whose  name  was  subscribed 
to  the  exemplification  was  the  clerk  of  the 
county  of  New  York  and  of  the  supreme 
court,  duly  appointed  and  sworn,  and  that 
full  faith  and  credit  were  due  to  his  of- 
ficial acts,  and  that  the  seal  affixed  to  the 
exemplification  was  the  seal  of  the  supreme 
court,  and  that  the  attestation  was  in  due 
form  of  law;  and  followed  by  a  further 
certificate  of  the  clerk,  under  the  seal  of 
the  court,  that  the  judge  who  certified  was 
the  presiding  justice  of  the  supreme  court, — 
was  held  duly  exemplified  under  Rev.  Stat. 
§  905  (U.  S.  Comp.  Stat.  1901,  p.  677),  and 
admissible  in  the  state  courts  of  Tennessee. 
Carpenter  v.  Strange,  141  U.  8.  87,  36  L. 
ed.  640,  11  Sup.  Ct.  Rep.  960. 

Where  the  transcript  of  the  record  of  an 
original  suit  and  a  supplementary  garnish- 
ment proceeding  was  certified  under  one  set 
of  certificates  as  a  single  record,  it  was  held 
sufficient.  The  court  said  that  this  really 
amounted  to  two  certificates,  each  attesting 
a  different  record,  with  the  common  seu 
applicable  to  both.  Gunn  v.  Howell,  35  Ala. 
144,  73  Am.  Dec.  484. 

Where  the  exemplification  of  the  record 
of  a  judgment  of  another  state  is  attested 
by  the  clerk  under  the  seal  of  the  court, 
and  the  presiding  judge  of  the  court  certi- 
fies that  the  attestation  is  in  due  form  of 
law,  that  is  all  that  is  required  by  the  act 
of  Congress  of  1790.  Thompson  v.  Manrow, 
1  Cal.  428. 

In  Smith  t.  Redden,  6  Harr.  (Del.)  321, 
the  record  of  a  survey  made  by  the  author- 
ity of  the  state  of  Maryland,  certified  by 
the  register  ol  the  land  office,  whose  of- 
ficial qualification  was  certified  by  one  styl- 
ing himself  chancellor  of  Maryland  and  a 
judge  of  the  land  office  of  Maryland, 
with  a  certificate  of  the  secretary  of  the 
state,  under  the  great  seal  of  Maryland, 
that  such  person  was  chancellor,  was  ad- 
mitted as  properly  authenticated  ■under  the 
act  of  Congress,  and  also  under  the  act  of 
assembly  of  Delaware. 

In  King  v.  Dale,  2  111.  613,  an  exemplified 
copy  of  a  marriage  license  issued  in  Tennes- 
see was  held  admissible  in  Illinois,  where, 
on  the  back  of  the  license,  a  oertiflcate  of 
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a  juBtice  of  the  peace  that  he  had  solem- 
nised the  marriage  was  indorsed,  and  the 
official  character  of  the  officer  granting  the 
marriage  license,  and,  also  that  of  the  one 
performing  the  ceremony,  were  authenticat- 
ed by  the  certificate  of  the  derk,  the 
keeper  of  the  records,  under  his  seal 
of  office  to  which  was  added  a  cer- 
tificate of  the  presiding  justice  as  to 
the  authority  and  official  oharacter  of  the 
clerk,  whose  attestation,  in  turn,  verified 
that  of  the  justioe.  This  authentication 
was  held  to  be  in  the  form  and  order  pre- 
•eribed  by  the  act  of  Congress,  to  entitle 
records  of  other  states  to  the  same  faith 
and  credit  in  the  courts  of  the  several  states 
that  they  would  have  by  law  in  the  courts 
of  the  state  whence  they  were  taken. 

A  transcript  of  a  judgment  of  another 
state  cwtified  by  the  cleric  under  the  seal  of 
the  court,  the  presiding  judge  certifying  that 
the  attestation  is  in  due  form,  is  acbnissi- 
ble  in  Illinois,  as  this  is  all  the  act  of  Con- 
gress of  1790  requires.  Homer  v.  Spelman, 
78  HI.  206. 

In  Mudd  V.  Beauchamp,  Idtt.  SeL  Gas. 
142,  a  tjcnwcript  of  a  record  of  a  court  of 
another  state,  certified  by  the  clerk  to  have 
been  truly  copied  from  the  record,  to  which 
were  annexed  the  seal  of  the  court  and  the 
certificate  of  the  dhief  justice  that  the  au- 
thentication Of  the  clerk  was  in  due  form, 
was  held  sufficiently  authenticated  for  ad- 
mission in  evidence. 

■  In  Virginia  v.  Himel,  10  La.  Ann.  185, 
where,  by  the  laws  of  a  sister  state  which 
were  introduced  in  evidence,  emancipation 
of  slaves  was  provided  for  by  a  certain 
proceeding  before  any  drcuit  court  of  the 
state,  under  a  statute  making  it  the  duty 
of  the  derk  to  deliver  to  the  emancipated 
slave  a  copy  of  the  act  of  emandpation,  at- 
tested by  the  clerk  under  the  seal  of  the 
court,  it  was  held  that  a  copy  thus  attested 
and  authenticated,  as  required  by  the  act 
of  Congress,  was  admisnble  in  evidence  in 
Louisiana. 

In  Wilt  V.  Cutler,  88  Mich.  I8»,  a  tran- 
script of  a  record  of  probate  of  another 
state  was  attested  by  a  surrogate  under 
his  seal  as  a  record  of  his  office,  and  was 
certified  by  the  judge  of  the  orphans'  court 
of  the  same  county.  The  objection  was 
that  the  record  did  not  purport  to  be  a 
record  of  the  orphans'  court,  or  to  be  at- 
tested by  the  clerk  of  that  court.  The  stat- 
utes of  the  state,  admitted  in  evidence, 
showed  that  the  surrogate  wa«  clerk  of  the 
orphans'  court,  and  that  his  seal  was  also 
the  seal  of  the  orphsais'  court.  The  tran- 
soript  was  held  admissible. 

In  Strong  v.  Runnels,  2  How.  (Miss.) 
667,  a  transcript  of  the  record  of  a  judg- 
ment of  the  court  of  appeals  and  quarter 
sessions  of  another  state,  certified  by  the 
clerk  and  presiding  magistrate  of  the  coun- 
ty court,  was  held  admissible  where  it  suf- 
fidently  appeared  from  the  record  that  the 
two  titles  were  used  to  designate  the  same 
tribunal. 

In  Kennard  v.  Kennaid,  68  N.  H.  303, 
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upon  the  application  for  the  filing  and  pro- 
bating of  a  will  recorded  and  probated  in 
another  state,  the  papers  produced  were  a- 
copy  of  the  will,  the  affidavits  of  witnesses 
to  Uie  genuineness  of  the  signature*  of  the 
testator  and  witnesses  to  the  will,  and  the 
certificate  of  the  register  of  wills  to 
its  due  allowance  in  the  orphans'  court. 
These  were  duly  attested  by  the  register, 
and  the  seal  of  the  court  was  attached, 
with  the  certificate  of  the  presiding  judge 
to  the  offidal  character  of  the  attesting  of- 
ficer and  that  his  attestation  was  in  due 
form.  The  copies  were  the  copies  of  the 
only  record  kept;  and  were  held  authen- 
ticated according  to  the  act  of  Congress. 

The  fact  that  the  authenticatdon  of  a 
transcript  of  a  judgment  of  another  state 
lacks  the  attestation  of  the  secretary  of 
state  under  the  great  seal  will  not  render 
it  inadmissible  if  authenticated  as  required 
by  the  act  of  Congress.  Talamo  v.  Ermano, 
62  N.  Y.  Supp.  246. 

Although  an  exemplification  is  slovenly 
and  liable  to  exdte  suspicion,  as  where 
written  aa  two  sheets  of  paper  of  different 
quality  and  size,  yet,  if  it  appears  to  be  au- 
thentic, and  is  sufficiently  full,  it  will  en- 
title'the  trawoript  of  a  judgment  of  an 
other  state  to  admission  m  evidence. 
Stephen  v.  Coleman,  1  Brev.  232. 

In  Harper  v.  Niehol,  13  Tex.  151,  the  ob- 
jection to  t^e  authentication  of  a  transcript 
of  a  judgment  of  a  court  of  another  state 
was  that  it  purported  to  be  the  transcript 
of  a  judgment  rendered  at  a  term  of  the 
law  side  of  a  common-law  and  chancery 
coiHt,  whereas,  the  certificates  of  the  clerk 
and  judge  showed  only  that  the  first  was 
clerk  of  the  law  nde  of  the  common-law 
and  chancery  court,  and  the  second  was 
the  presiding  judge  of  the  common- 
law  and  duincery  court,  but  without 
spedfying  any  connection  with  the  courts 
of  the  district  from  which  the  record  came. 
The  objection  was  held  untenable.  The 
judge  having  certified  that  the  attestation 
was  in  due  form,  and,  the  certificate  show- 
ing that  he  was  the  presiding  judge  of  the 
common-law  coiirt,  Iw  was,  of  course,  the 
presiding  offioerj  whether  the  court  were 
held  in  one  district  or  another. 

VI.  Foundation  necessary  for  admission  of 
copies  of  records  in  evidence. 

a.  As  to  nonjudicial  records. 

In  Wiix»x  T.  Bkbouan  no  attempt  was 
maxle  to  show  that  the  copies  of  the  deeds 
offered  in  evidence  were  not  authenticated 
as  required  by  the  act  of  Congress.  That 
was  conceded.  The  copies  were  exduded 
because  the  proper  foundation  was  not  laid 
for  them;  and  this  raises  the  only  important 
question  remaining  for  consideration  on  the 
subject  of  this  note.  Although  there  would 
seem  to- have  been  a  denial  of  justice  in 
that  particular  case,  nevertheless  the  rule 
there  laid  down  has  the  solid  support  of  the 
authoritiei,  and  is  no  doubt  a  sound  ml* 
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for  every  state  not  taking  judicial  notice 
of  the  laws  of  sister  ata^s.  This  state- 
ment, of  course,  has  reference  only  to  non- 
judicial records.  In  such  cases  the  ques- 
tions must  always  be:  First,  Is  the  docu- 
ment offered  in  evidence  the  copy  of  a  rec- 
ord within  the  meaning  of  the  Constitution  ? 
that  is,  Ib  it  a  public  record  required  by  law 
to  be  kept?  And  second,  Would  the  copy 
of  such  a  record  be  admissible  in  evidence 
in  the  state  from  which  it  came,  and  for 
what  purposes  and  with  what  effect?  For 
such  copies  are  to  have  only  such  force  and 
effect  as  are  given  them  in  the  state  where 
recorded.  It  must  be  remembered  that  the 
admissibility  of  copies  of  records  of  private 
doouments  in  lieu  of  the  original  rests  whol- 
ly upon  statute;  and,  if  the  courts  of  one 
state  do  not  take  judicial  notice  of  the  laws 
of  another  state,  tdiey  cannot  know  whether 
either  the  original  record  itself,  or  a  copy 
thereof,  is  receivable  inNevidence  without 
accounting  for  the  nonproduction  of  the  in- 
strument recorded. 

It  should  be  noticed  that  it  does  not  mat- 
ter whether  a  copy  of  a  nonjudicial  record 
of  a  sister  state  is  authenticated  as  required 
by  the  act  of  Congress  of  1804,  or  as  re- 
quired by  state  statutes,  or  is  offered*  to  be 
proved  in  the  common-law  method;  the 
principle  is  the  same.  Therefore,  the  rule 
ili  the  case  of  nonjudicial  records  is  that, 
however  authenticated,  they  are  inadmis- 
sible unless  they  are  required  by  the  law 
of  the  state  from  which  they  come  to  be 
recorded,  and  are  admissible  in  evidence 
there  in  place  of  the  original.  Both  of  these 
facts  must  appear.  Consequently,  if  judi- 
cial notice  is  not  taken  of  the  laws  of  the 
sister  state,  those  laws  must  be  proved  as 
a  foundatdon  for  the  introduction  of  the 
copies. 

In  Mitchell  y.  Mitchell,  S  Stew.  &  P. 
(Ala.)  81,  it  was  held  that,  to  authorize  the 
introduction  of  a  copy  of  a  deed  recorded 
in  another  state,  it  must  be  shown  by  the 
laws  of  that  state  that  such  conveyances 
were  required  to  be  recorded;  and,  as  a  con- 
sequence thereof,  that  the  clerk  recording 
them  or  copying  the  record  had  authority 
to  certify  copies.  If  the  recording  was  an 
eztra-oiBcJal  act,  the  clerk  had  no  authority 
to  certify  the  copy  as  evidence.  The  le- 
gality of  the  procedure  was  not  to  be  pre- 
sumed, as  it  is  not  the  course  of  the  com- 
mon law. 

In  Tatum  y.  Young,  1  Port.  (Ala.)  298,  it 
was  held  that,  although  a  copy  of  a  deed 
recorded  in  another  state  was  authenticated 
according  to  the  requirements  of  the  act 
of  'Ongress,  that  fact,  at  most,  entitled 
it  to  only  such  faith  and  credit,  where 
offered  in  evidence,  as  it  would  have  had  by 
the  laws  and  usage  of  the  state  from  which 
it  was  taken. 

In  Swift  y.  Fitzhugh,  9  Port.  (Ala.)  39, 
the  law  of  Virginia  authorizing  the  proof 
and  registration  of  deeds  was  offered  in  evi- 
dence^ providing  that  certified  copies  should 
be  received  In  evidence  in  that  state  with 
the  same  effect  as  the  original!  after  which 
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a  duly  authenticated  transcript  of  the  rec- 
ord of  a  deed  from  the  book  of  records  of 
that  state  was  held  property  received  in 
evidence  in  Alabama. 

In  Lee  v.  Mathews,  10  Ala.  682,  44  Am. 
Dec.  498,  it  was  held  that,  to  authorize  a 
c«^y  of  a  deed  of  a  marriage  settlement, 
certified  by  the  public  r^fister  of  North  Car- 
olina, to  be  read  in  evidence  in  Alabama, 
the  law  of  the  former  state,  that  such  in- 
struments were  required  to  be  recorded, 
should  have  been  proved. 

A  duly  authenticated  copy  of  a  record 
of  a  deed  from  another  state  is  not  admis- 
sible in  evidence  in  the  absence  of  all  proof 
that  such  instruments  are  authorized  by 
the  laws  of  such  state  to  be  recorded.  Un- 
til then  the  act  of  Congress  does  not  ap- 
ply.   Powell  v.  Knox,  16  Ala.  364. 

In  order  that  the  cony  of  a  bond  gIy«B 
preparat<H7  to  taking  out  a  marriage  li- 
cense in  another  state  may  be  admitted  in 
evidence,  the  law  of  that  state  should  bo 
proved,  showing  that  the  bond  is  required 
to  be  recorded,  as  it  does  not  purport  to  bo 
a  record.     Martin  v.  Martin,  22  Ala.  86. 

An  authenticated  copy  of  a  record  of  • 
bond  would  not  be  admissible  unless  it  waa 
shown  by  the  law  of  the  state  in  which  it 
was  recorded  that  it  was  required  to  bo 
recorded.  When  this  proof  is  made  the  act 
of  Congress  of  1804  prescribes  the  mode  of 
proving  it.    Ibid. 

In  Whaun  v.  Atkinson,  84  Ala.  592,  4  So. 
681,  it  was  held  that,  since  the  statutes  ot 
Georgia  provided  that  a  certified  copy  of  » 
recorded  deed  could  be  admitted  in  evidence 
in  that  state  only  when  the  loss  of  the 
original  was  shown,  an  authenticated  copy 
of  such  a  deed  was  not  admismble  in  Ala- 
bama, where  there  was  no  attempt  to  show 
the  loss  or  destruetion  of  the  originaL 

In  Griffin  v.  Reynolds,  17  How.  609,  IS  L. 
ed.  229,  a  copy  of  a  deed  of  trust  from 
the  records  of  a  probate  court  of  Alabama, 
where  it  had  been  recorded,  was  admitted 
in  a  court  in  Mississippi  to  prove  the  doed; 
but  no  evidence  was  given  to  account  for 
the  originaL  At  the  date  of  the  copy  there 
was  no  law  in  Alabama  which  authorized 
the  use  of  copies  in  place  of  and  without 
accounting  for  the  original;  and,  in  rela- 
tion to  deeds  of  trust,  the  registry  acta  of 
that  state  merely  required  their  registra- 
tion for  the  purpose  of  giving  notice,  but 
did  not  assign  any  value  to  the  record  as 
evidence  in  courts;  and  there  was  no  stat- 
ute in  Mississippi  enlarging  the  operation 
in  that  state  of  the  statute  of  Alabama. 
It  was  held,  under  these  circumstanees,  that 
the  copy  should  not  have  been  admitted. 
Nothing  was  said  in  this  case,  however, 
about  the  constitutional  provision  and  tko 
act  of  Congress  relating  to  the  ftoot  of 
such  records. 

Where  a  bill  of  sale  is  spread  upon  the 
records  of  a  parish  judge  of  another  stato 
without  authority  of  law,  the  copy  of  tadk 
a  record  is  inadmissible.  Dixon  y.  Thatcher, 
14  Ark.  141. 

In  Tucker  w.  People.  117  DL  »1,  7  V.  B. 
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61,  it  was  held  tliat  a  duly  authentieated 
copy  of  a  register  of  a  marriage  in  another 
state  was  inadmissible  as  proof  of  such 
marriage,  in  a  prosecution  for  bigamy, 
where  it  was  not  showh  by  the  laws  of  the 
state  from  whfoh  the  record  came  that  there 
was  any  provision  for  the  keeping  of  a  reg- 
ister 01  marriages,  or  the  making  of  such 
records  proof  of  marriage  in  that  state.  The 
court  ruled  out  the  copy,  although  in  Illi- 
nois there  was  a  statute  making  the  regis- 
ter of  a  marriage  in  Illinois  evidence  of  the 
marriage. 

In  Munkres  t.  McCaskill,  64  Kan.  616,  08 
Pae.  42,  a  copy  of  a  plat  on  file  or  of  rec- 
ord in  a  public  office  in  another  state,  cer- 
tified by  the  county  surveyor,  was  held  not 
admissible  in  evidence  in  Kansas,  where  the 
law  of  the  state  from  which  the  record 
came,  as  to  requiring  the  survey  to  be  made 
or  record  thereof  to  be  kept,  was  not 
proved.  In  this  oase  on  attempt  was  evi- 
dently made  to  authenticate  under  a  state 
statute. 

In  Leggo  V.  New  Orleans  Oanal  &  Bkg. 
Co.  3  I^.  Ann.  138,  a  certified  copy  of  a 
deed  recorded  in  a  book  called  "Misoellane- 
ous  Record  Book  E,"  of  South  Carolina,  was 
held  inadmissible,  the  efifect  of  such  a  rec- 
ord not  having  been  shown  under  the  laws 
of  South  Carolina.  The  court  said,  the  orig- 
inal deed  being  under  private  signature  and 
in  the  possession  of  the  party,  unless  other- 
wise accounted  for,  the  copy,  being  but  the 
copy  of  a  copy,  could  not  be  received. 

la  Dickson  v.  Grissom,  4  La.  Ann.  638,  a 
copy  of  a  deed  recorded  in  another  state 
was  held  inadmissible  on  the  ground  that 
in  Louisiana  copies  of  deeds  were  not  ad- 
missible as  evidence  of  the  original  deed, 
but  were  considered  private  writings  re- 
quired to  be  proved  as  such,  and  that  there 
was  no  evidence  that  the  copy  would  be 
received  in  evidence  in  the  state  from  which 
the  record  came  without  the  nonproduction 
of  the  original  being  satisfactorily  a«count- 
ed  for. 

But  in  Francis  t.  Scott,-  6  La.  Ann.  668,  a 
copy  of  a  record  of  a  deed  of  trust,  from 
the  records  of  another  state,  authenticated 
according  to  the  act  of  Congress  of  1804, 
was  objected  to  on  the  ground  that  the  cer- 
tificate of  the  judge  did  not  state  that  the 
instrument  so  certified  would  be  legal  evi- 
dence in  the  state  from  which  the  record 
came,  the  court  overruling  the  objection  on 
the  ground  that  the  statute  required  no 
such  statement.  The  objection  that  the 
fact  should  have  been  proved  by  the  pro- 
duction of  the  statutes  of  that  state  was 
not  made;  nor  was  there  any  reference  to 
the  earlier  decisions  of  the  court  touching 
upon  the  miestion. 

And  in  Norwood  ▼.  Green,  6  Mart.  N.  8. 
175,  the  copy  of  a  record  of  a  bill  of  sale 
Trom  a  sister  state  was  objected  to  on  the 
ground  that  it  was  only  a  copy  of  a  copy, 
but  the  court  held  that  it  was  properly  re- 
ceived, having  been  authenticated  according 
to  the  act  of  Congress.  In  this  case  the 
laws  of  the  state  from  which  the  record 
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I  was  taken  were  not  proved,  and,  upon  the 
I  question  as  to  what  effect  was  to  be  given 
the  record,  the  court  held  that  the  laws  of 
the  sister  state  would  be  presumed  to  be 
the  same  as  the  lawe  of  the  state  in  which 
it  was  offered  in  evidence. 

In  Smith  v.  MoWat^s,  7  La.  Ann.  146, 
where  the  statute  of  another  state  pro- 
vided that  copies  of  deeds  and  other  instru- 
ments duly  recorded  should,  when  certified 
by  the  clerk  in  whose  office  the  record  was 
kept,  be  received  in  evidence  without  ac- 
counting for  the  absence  of  the  original,  it 
was  held  that  a  duly  authenticated  copy  of 
the  record  of  a  deed  from  that  state  was 
admissible  in  Louisiana  under  the  act  of 
Congress.  Whether  the  laws  of  the  sister 
state  were  proved  in  this  case,  or  were 
taken  judicial  notice  of,  does  not  appear. 

In  Graham  v.  Williams,  21  La.  Ann.  594, 
an  authenticated  copy  of  the  record  of  an 
assignment  in  another  state  was  held  ad- 
missible. The  court  held  that,  the  assign- 
ment having  been  duly  recorded  and  au- 
thenticated, it  was  receivable  in  evidence; 
citing  Smith  v.  McWaters,  7  La.  Ann.  147, 
in  which  it  was  said  that  the  laws  of  the 
state  from  which  the  record  in  this  case  . 
came  provided  that  co|Hes  of  such  instru- 
ments should  be  admissible  there. 

In  De  Riesthal  v.  Walton,  66  Md.  470,  8 
AtL  462,  a  paper  purporting  to  be  a  copy 
of  an  assignment  for  the  benefit  of  cred- 
itors, which  was  without  seal,  and  with- 
out attesting  witness,  and  did  not  purport 
to  be  executed  before  any  officer  of  law, 
was  certified  by  a  person  purporting  to  be 
clerk  of  the  probate  court  of  a  certain 
county  in  Ohio,  and  under  the  seal  of  the 
court,  as  a  copy  "of  a  deed  of  assignment" 
filed  in  that  court,  and  was  offered  in  evi- 
dence. The  court  said  that,  being  offered 
as  a  copy  of  the  deed,  in  the  absence  of 
some  evidence  that,  by  the  law  of  Ohio, 
such  a  paper  was  operative  and  effective  as 
a  deed,  and  that  such  deed  was  required  to 
be  recorded  or  filed  in  that  court,  and  that 
a  copy  was  made  evidence  of  its  execution, 
and  did  away  with  the  necessity  for  any 
further  proof  of  execution  and  delivery,  it 
was  clearly  not  admissible. 

A  copy  of  the  same  assignment,  authen- 
ticated in  accordance  with  the  act  of  Con- 
gress as  a  copy  from  the  record  of  the  pro- 
ceedings of  a  probate  court  of  Ohio,  where 
it  was  filed,  and  upon  which  the  court  had 
ordered  a  bond  to  be  given,  which  was  also 
certified  to  have  been  done,  was  held  inad- 
missible. The  court  said  that  the  question 
still  remained,  as  to  what  the  law  of  Ohio 
was  on  the  subject,  by  what  authority  such 
paper  was  filed  in  that  court,  and  the  effect 
of  an  action  of  the  court  in  taking  jurisdie- 
tion  over  it  and  directing  bond  wider  it. 
Ibid. 

Under  the  law  of  Maryland,  the  assign- 
ment was  not  so  executed  as  to  entitle  it 
to  be  recorded,  and  so  as  to  make  a  copy 
of  such  reowti  evidence  of  its  due  execution 
and  delivei7.  To  justify  its  adnrission  in 
Maryland   in   support   of    title   to   credits 
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against  attaching  creditors,  it  ought  to  have 
been  established  in  some  way  that  the  as- 
signment was  executed  and  delivered.  That 
which  was  done  might  hare  that  effect;  but 
there  should  have  been  proof  tliat  the  law 
of  Ohio  required  such  papers  to  be  filed  in 
the  probate  court  which  certified  it,  and 
required  that  court  to  take  charge  of  the 
trust,  and  require  bond  to  be  given.    Ibid. 

In  Com.  V.  Whitman,  121  Mass.  381, 
after  the  admission  of  the  general  corpora- 
tion laws  of  Kew  York  in  evidence,  a  copy 
of  articles  of  association  of  »  telegraph 
company,  attested  from  the  oiiice  of  the 
secretary  of  state  where  the  law  required 
the  original  to  be  deposited,  was  held  ad- 
missible. 

In  James  ▼.  Kirk,  29  Miss.  206,  it  was 
held  that  since,  under  the  statutes  of  Louis- 
iana, acts  of  sale  might  be  legally  made  by 
being  registered  in  the  office  of  a  notary 
who  was  made  depositary  of  them,  and 
such  act  was  treated  as  a  record,  a  copy  of 
such  a  record  was  embraced  in  the  terms 
of  the  act  of  Congress  of  1804,  and,  when 
authenticated  according  to  it,  was  admissi- 
ble in  evidence. 

In  CSardy  v.  Richardson,  24  Mo.  295,  it 
was  held  that  if,  by  the  law  of  the  forum, 
a  cony  of  the  record  of  a  deed  would  not 
be  admissible,  copies  of  such  records  of  an- 
other state  would  not  be  admissible  under 
the  act  of  Congress  of  1804,  in  the  absence 
of  anything  to  show  that  the  law  of  the 
state  from  which  the  record  came  made 
Mich  copies  evidence. 

Under  a  statute  of  Missouri  providing 
that  "all  records  and  exempKfioations  of  of- 
fice books  kept  in  any  public  office  in  the 
United  States  or  of  a  sister  state,  not  ap- 
pertaining to  a  court,  shall  be  evidence  in 
this  state,  if  attested  bv  the  keeper  of  said 
records  or  books,  and  the  seal  of  his  office, 
if  there  be  a  seal"(!  3098,  Rev.  Stat.  1889), 
a  copy  of  articles  of  incorporation  of  a 
corporation  of  Illinois,  certified  by  the  sec- 
retary of  state  under  the  seal  of  his  office, 
was  offered  in  evidence.  It  was  held  inad- 
missible because  of  the  failure  to  prove  the 
laws  of  Illinois  on  the  subject  of  incorpo- 
ration. The  court  said  there  was  no  com- 
m<m-law  rule  in  respect  to  the  granting  of 
charters  to  private  business  corporations. 
In  this  country  they  were  generally  either 
granted  by  special  acts  of  lawmaking  pow- 
er, or  obtained  under  general  statutes  reg- 
ulating the  subject.  Under  these  circum- 
stances, no  presumption  could  be  indulged 
a«  to  what  the  law  of  Illinois  was  in  regard 
to  the  issuance  of  certificates  of  incorpora- 
tion, or  what  officer  of  that  state  was  au- 
thorized to  issjae  such  certificates,  or  who 
was  the  proper  custodian  of  them  after  they 
were  issued.  Florsheim  ft  Co.  v.  Fry,  lOO 
Mo.  App.  487,  84  S.  W.  1023. 

In  State  v.  Pagels,  92  Mo.  800,  4  S.  W. 
931,  it  was  held  that,  in  order  that  certi- 
fied copies  of  the  records  of  hospitals  for 
the  insane  of  another  state  could  be  intro- 
duced as  evidence,  it  was  necessary,  under 
the  Missouri  statute  relating  to  records  kept 
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in  public  offices  ({  2285),  to  show  that  such  . 
institutions  were  "public  offices"  of  the  sis- 
ter state. 

In  Chase  ▼.  Caryl,  87  N.  J.  L.  645,  31  AtL 
1024,  the  laws  of  record  of  a  state  wer* 
proved,  showing  that  certified  copies  of  rec- 
ords of  mortgages  were  required  to  be  re- 
ceived in  evidence  there  with  like  force  and 
effect  as  the  original;  and  it  was  held  that 
they  might  be  used  with  the  same  force  and 
effect  in  New  Jwsey. 

In  Garrigues  ▼.  Harris,  17  Fa.  344,  an  ab- 
stract of  a  mortgage,  recorded  in  New  Jer- 
sey, was  offered  in  evidence  in  Pennsylva- 
nia. The  court  held  that  it  was  required 
to  take  judicial  notice  that  the  recording 
of  an  "abstract"  of  a  mortgage  was  all  that 
was  there  enjoined,  and  that  a  certified  copy 
of  that  record  was  competent  evidence  in 
that  state.  It  was  therefore  competent  evi- 
dence in  Pennsylvania  when  authenticated 
according  to  the  act  of  Congress. 

In  Hilliard  v.  Enders,  196  Pa.  687,  46  Atl. 
839,  it  w^  held  that  a  duly  authenticated 
copy  of  an  assignment  recorded  in  another 
state  was  admissible  where  it  was  shown 
that,  by  the  laws  of  that  state,  such  rec- 
ords were  entitled  to  be  received  in  evi- 
dence there. 

The  copy  of  the  record  of  a  bill  of  sale 
made  under  a  system  of  registration  in- 
tended merely  to  give  notice  of  the  exist- 
ence of  such  instruments,  and  not  to  create 
and  perpetuate  record  evidence  of  their  ex- 
ecution and  validity,  and  which  would  not 
be  received  in  evidence  in  the  state  where 
the  record  was  made,  is  not  admissible  in 
Tennessee.  Saunders  v.  Harris,  5  Humph. 
346. 

In  Bryant  ▼.  Kelton,  I  Tex.  4S3,  a  copy 
of  a  bill  of  sale  from  the  records  of  the 
courts  of  another  state,  certified  by  the 
clerk  under  the  seal  of  the  court,  the  ofi3- 
dal  character  of  the  clerk  being  certified 
under  the  seal  of  the  state  by  the  governor, 
was  offered  in  evidence.  It  was  also  proved 
as  a  sworn  copy,  but  the  court  held  it  in- 
admissible on  the  ground  that  it  should 
have  been  shown  that,  by  the  laws  govern- 
ing such  courts,  they  were  authorized  and 
required  to  make  such  records;  and  that 
it  should  also  have  been  shown  that  the 
law  required  such  instruments  to  be  re- 
corded. The  court  said  that  it  might  also 
be  remarked  that,  when  the  record  of  a 
deed  or  bill  of  sale  was  offered  in  evidence, 
the  presumption  was  not  so  strong  in  favor 
of  its  being  in  conformity  to  law  as  it 
would  be  in  favor  of  a  judgment.  The  pre- 
sumption in  the  latter  case  would  be  in  fa- 
vor of  the  court  having  jurisdiction,  and 
that  its  proceedings  had  been  legal  until  it 
appesured  otherwise. 

In  Watrous  v.  McOrew,  16  Tex.  612,  a 
copy  of  an  act  of  sale  before  a  notary  pub- 
lic of  Lotiisiana,  duly  authenticated  under 
the  act  of  Congress  of  1804,  was  held  ad- 
missible in  Texas.  But  the  court  said: 
"Laws  of  which  we  judicially  take  notice 
recognize  the  Civil  Code  and  Code  of  Prac- 
jtioe    of   Louisiana   m   l^w  in   that   statei. 
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Hart,  Dig.  pp.  18,  321;  and  lee  Ordinances, 
etc.,  of  the  Consultatioii.  We  therefore 
must  judicially  take  notice  that  they  are 
BO.  We  must  also  take  notice  of  the  Rptin- 
ish  law,  in  force  here  at  the  date  of  the 
act  in  question.  We  must  know  that  the 
act  duly  attested  makes  proof  in  Louisiana; 
that  the  original  act  of  sale  remained  an 
archive  in  the  office  of  the  notary;  conse- 
quently the  plaintiffs  could  not  be  required 
to  produce  it;  and  its  nonproduction  was 
not  a  valid  objection  to  the  admission  of 
the  evidence  produced  by  them." 

An  office  copy  of  a  deed,  although  authen- 
ticated as  required  by  the  act  of  Congress, 
is  not  admissible  in  Virginia  where  failure 
to  produce  the  original  is  not  accounted 
for.  The  court  said  that,  whether  copies  of 
deeds  recorded  in  Virginia  were  or  were  not 
primary  evidence,  the  copy  of  a  deed  re- 
corded in  another  state  could  not  be  so 
without  proof  that  it  would  be  received  aa 
evidence  in  lieu  of  the  original  in  the  courts 
of  that  state,  for  such  faith  and  credit 
were  to  be  given  to  it  in  Virginia  aa  it 
would  have  by  the  law  of  usage  in  courts 
of  that  state.  Peterman  v.  Laws,  6  Leigh, 
523. 

Where  the  court  of  another  state  has  no 
authority  to  admit  to  record  a  power  of 
attorney,  a  copy  of  the  record  of  the  power 
of  attorney  by  such  court,  however  certi- 
fied, is  inadmissible  in  evidence.  Johnston 
V.  Griswold,  8  W.  Va.  240. 

In  Brown  v.  Edson,  23  Vt  435,  upon  the 

?ueBtion  whether  an  office  copy  of  a  deed 
rom  a  registry  of  deeds  in  New  Hamp- 
shire in  1765  was  admissible,  the  court  said 
that  whether  the  original  registry  was  of 
such  a  character  that  it  could  be  regarded 
as  evidence  of  the  original  deed  would  de- 
pend upon  the  injuiry  whether,  at  the  date 
of  the  registry,  there  was  any  law  justify- 
ing such  registry.  The  court  was  not  fte- 
pared  to  say  that  this  old  registry  was  not 
authentic,  but  thought  that  more  proof 
riioulE  \»  ^ut  in  the  case  to  show  affirma- 
tively that  such  were  the  law  and  practice 
at  that  date. 

In  Morrissey  v.  Wiggins  Ferry  Co.  47  Mo. 
521,  it  was  held  that  a  sworn  copy  of  a 
parish  register  of  another  state  was  inad- 
missible, because  it  was  not  shown  by  the 
laws  of  the  state  in  which  the  record  was 
made  that  such  registers  were  required  by 
law  to  be  kept. 

In  Nolan  v.  Nolan,  35  App.  Div.  339,  64 
V.  Y.  Supp.  076,  it  was  held  that  a  copy 
of  a  physician's  certificate  of  death,  re- 
corded in  the  office  of  the  clerk  of  the 
county  of  another  state,  had  it  been  proved 
that  the  record  of  death  was  made  pursu- 
ant to  the  statutes  of  the  state  from  which 
it  came,  would  have  been  competent  evi- 
dence of  the  fact  of  death  under  the  rules 
of  the  common  law;  and  that  a  certified 
copy  would  have  been  admissible  if  duly 
authenticated. 

A  sworn  copy  of  a  record  of  a  town  clerk 
of  another  state,  showing  the  entry  of  the 
date  of  a  person's  birth,  was  held  inadmis- 
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I  sible  until  proof  was  adduced  that  the  rec- 
ord kept  was  kept  under  the  authority  of 
the  law.  Richmond  v.  Patterson,  3  Ohio, 
368. 

In  Condit  v.  Blackwell,  19  N.  J.  Eq.  193, 
the  court,  although  holding  records  of  any 
state  relating  to  the  transfer  of  property 
by  tax  sales  properly  proved  by  a  sworn 
copy,  also  held  that  such  eopies,  if  re- 
ceived, would  be  given  only  such  effect 
as  was  given  them  in  the  state  from  which 
they  came;  and  that  this  was  to  be  shown 
by  proving  the  laws  of  such  state. 

In  Moore  v.  Ann,  9  B.  Mon.  36,  a  copy  of 
an  indenture  from  another  state,  duly  au- 
thenticated under  the  act  of  1700,  was  held 
inadmissible  in  evidence  where  there  was 
nothing  to  prove  that  it  had  been  admit- 
ted to  record  by  the  act  or  order  of  a  court 
of  that  state.  The  court  said  it  could  not 
determine,  in  the  absence  of  all  testimony 
on  the  subject,  what  faith  a  copy  of  an  in- 
strument so  certified  was  entitled  to  bv  the 
law  or  usage  of  the  state  from  which  it 
came. 

Under  a  state  statute  providing  that  cer- 
tificates of  incorporation  of  corporations  of 
sister  states  should  be  received  with  the 
same  force  and  effect  as  in  the  state  from 
which  the  certificate  came,  a  copy  of  such 
a  certificate,  authenticated  in  compliance 
with  a  state  statute,  was  held  admissible 
where,  by  the  law  of  the  state  of  incorpo- 
ration, such  copies  were  receivable  as  prima 
facie  evidence  of  the  facts  stated  therein. 
United  States  Vinegar  Co.  v.  Foehrenbach, 
74  Hun,  436,  26  N.  Y.  Supp.  632. 

And  under  a  state  statute  providing  that 
"all  deeds,  mortgages,  or  other  instruments 
in  writing,  relating  to  real  estate  situate 
within  tUs  state,  which  shall  have  been  re- 
corded in  the  office  of  any  register  of  deeds 
before  this  section  shall  take  effect,  pur- 
porting to  have  been  acknowledged  or 
proved  without  this  state,  and  having  upon 
them  substantially  the  ordinary  form  of  a 
certificate  of  acknowledgment  or  proof,  pur- 
porting to  have  been  signed  by  some  of- 
ficer in  another  state  or  country,  shall  be 
deemed  prima  facie,  in  all  legal  proceed- 
ings, to  have  been  acknowledged  or  proved 
(as  the  case  may  be)  before  the  proper  of- 
ficer and  in  conformity  with  the  laws  of 
such  state  or  country  where  it  purports  to 
have  been  acknowledged  or  proved,  and  the 
records  of  all  such  deeds,  mortgages,  and 
instruments,  certificates  of  acknowledg- 
ment, or  proof  may  be  read  in  evidence  in 
like  manner  and  with  the  same  effect  aa 
the  originals," — a  copy  of  a  record  of  a 
poww  of  attorney  was  held  admissible  as 

f>rima  facie  evidence,  without  proof  of  the 
aws  of  the  sister  state.  Slaughter  y.  Ber- 
nards, 88  Wis.  Ill,  60  N.  W.  676. 

In  Adams  v.  Com.  0  Ky.  L.  Rep.  372,  6 
S.  W.  310,  it  was  held  that  articles  of  in- 
corporation from  the  reoords  of  the  secre- 
tary of  state  of  another  state,  duly  au- 
thenticated under  a  state  statute  providing 
that  "all  records  and  exemplifications  of 
the  office  books  kept  in  any  public  office 
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of  the  United  Statea,  or  of  >  sister  state, 
not  appertaining  to  a  court,  shall  be  evi- 
dence in  this  state  if  attested  by  the  keeper 
of  said  records  or  books,  and  the  seal  of 
his  office,  if  there  be  a  seal," — ^weie  admis- 
sible in  Kentucky.  It  was  contended  that 
there  was  not  sufficient  evidence  that  the 
statutory  laws  of  the  state  of  inoorpora- 
tion  were  complied  with,  or  that  they  au- 
thorized the  incorporation  of  the  company; 
but  the  court  said  the  paper  was  an  offi- 
cial record  of  a  sister  state,  and  it  must 
be  presumed  that  the  record  was  made  pur- 
suant to  the  statutory  authority  and  in 
accordance  therewith,  and  that  the  state- 
ments therein  were  true. 

In  Trinity  County  Lumber  C!o.  v.  Pinck- 
ard,  4  Tex.  Qv.  App.  671,  23  S.  W.  720, 
1015,  it  was  held  that  a  duly  authenticated 
copy  of  an  act  of  sale  recorded  in  LK>ui8iana 
was  itself,  without  further  evidence,  proof 
of  the  genuineness  and  authenticity  of  the 
act;  but  the  courts  of  Texas  take  judicial 
notice  of  the  laws  of  Louisiana,  and  also 
of  the  Spanish  law  in  force  in  Texas  at  the 
date  of  the  execution  of  the  instrument  in 
question. 

And  in  Barcello  v.  Hapgood,  118  N.  C. 
712,  24  S.  E.  124,  a  copy  of  a  certificate  of 
incorporation  of  a  corporation  of  Maine  was 
certified  to  have  been  properly  drawn  by 
the  attorney  general  of  that  state,  and  to 
have  been  correctly  copied  from  the  records 
of  the  state  by  the  secretary  of  state.  It 
was  held  admissible.  The  court  said  that 
the  great  seal  of  Maine  required  no  proof 
of  its  genuineness,  and  that  the  certificate 
of  the  secretary  of  state  that  a  certain 
paper  was  a  record  in  his  office,  when  at- 
tested by  the  seal,  must  be  accepted  as  at 
least  prima  facie  true,  because  such  a  pub- 
lic officer  is  presumed  to  act  in  accordance 
with  law  in  assuming  the  custody  of  the 
records.  It  appearing  by  a  genuine  certifi- 
cate that  the  paper  was  placed  in  his  cus- 
tody as  an  official  record,  the  presumption 
arises  that  he,  as  a  public  officer,  had,  in 
assuming  control  of  such  record,  done  what 
the  law  required.  It  was  not  necessary, 
under  the  circumstances,  to  offer  in  eid- 
dence  either  a  certified  copy,  or  a  copy  pur- 
porting to  have  been  printed  by  the  au- 
thority of  the  state,  of  the  statutes  con- 
stituting him  custodian,  when  that  fact  must 
be  assumed  from  what  was  already  proved. 
The  court  said  that  the  certificate  was  suf- 
ficient of  itself  to  shift  the  burden  of  proof 
as  to  the  custody  of  the  record,  and,  con- 
ceding that  it  was  shown  to  be  a  record, 
the  certificate  of  the  attorney  general  con- 
stituted a  part  of  it,  and  showed  that  he 
examined  the  certificate  of  organization  and 
had  decided  that  it  was  in  all  respects  in 
conformity  with  law. 

b.  As  to  judicial  record*. 

L  In  generaL 

The  rule  of  proof  of  records  of  courts  to 
which  the  Fe&ral  authentication  acta  ap- 
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ply  differs  from  that  in  the  case  of  non- 
judicial records.  As  to  court  records,  the 
authenticated  transcript  is  itself  sufficient, 
proof  of  the  laws  of  the  sister  state,  show- 
ing the  organization  and  jurisdiction  of  tho 
courts,  being  unnecessary. 

The  cases  are  not  aU  as  clear  aa  they 
might  be  on  this  subject,  but  this  is  ua- 
doubtedly  the  rule,  and  the  reason  for  it 
has  nowhere  been  better  stated  than  in  Do- 
zier  V.  Joyce,  8  Port.  (Ala.)  303,  in  which 
a  duly  authenticated  transcript  of  a  will 
and  its  probate  in  the  court  of  another 
state  was  offered  in  evidence,  and  was  ob- 
jected to  on  the  ground  that  the  law  of  the 
state  should  have  been  produced,  showing 
that  wills  were  required  to  be  reccurded  ana 
proved  there.  This  was  held  unnecessary. 
The  court  said  that  all  courts  of  the  United 
States  took  judicial  notice  that  tribunals 
were  established  in  the  several  states  for 
the  adjustment  of  controversies  and  the  as- 
certainment of  rights;  that  some  tribunal* 
must  necessarily  be  charged  with  the  duty 
of  proving  and  recording  wills,  and  thsi 
it  might  as  well  be  demanded  in  any  other 
case  where  the  record  Of  another  state  was 
offered  in  evidence,  that  the  law  creating  tlw 
court  and  defining  its  powers  must  be  pro- 
duced, as  in  this.  The  certificate  and  seal 
whidb  give  authority  to  the  record  estab- 
lished as  well  the  right  of  the  court  to  ad- 
judicate the  matter  contained  therein  (un- 
less the  record  itself  disclosed  the  want  of 
jurisdiction)  as  that  such  facts  were  in 
truth  adjudicated.  This  case  has  the  sup- 
port of  the  other  authorities. 

In  Hughes  v.  Harris,  2  Ala.  269,  the  ques- 
tion was  raised  whether  it  was  necessary 
to  show,  by  evidence  other  than  that  which 
the  exemplification  itself  afforded,  that  the 
court  which  rendered  the  judgment  was  a 
court  of  record.  It  was  held  that  the  tran- 
script, being  attested  by  the  clerk  and  cer- 
tified by  the  presiding  justice,  was  prima 
facie  evidence  sufficient  to  authorize  the  in- 
ference that  the  court  was  a  court  of  rec- 
ord,— especially  when  the  form  of  the  pro- 
ceeding was  such  as  would  not  have  been 
had  in  a  court  whose  proceedings  and 
judgments  were  not  dignified  as  records.  III 
this  case  whether  the  court  was  a  court  of 
record  was  not  put  in  issue,  the  plea  deny- 
ing only  the  existence  of  such  a  record. 

The  probate  of  a  will  is  a  judicial  pro- 
ceeding, and,  when  made  in  one  state,  will 
be  admitted  in  the  courts  of  another  upon 
being  authenticated  according  to  the  act  ct 
Congress,  without  the  formtj  proof  of  Um 
statute  which  gives  a  foreign  probate  court 
jurisdiction.    Puryear  v.  Beard,  14  Ala.  121. 

In  Sla\ighter  v.  Cunningham,  24  Ala.  260, 
60  Am.  Dec.  463,  it  was  held  that,  where 
the  copy  of  a  record  of  a  court  of  another 
state  was  duly  authenticated,  the  court* 
of  the  state  where  the  transcript  was  of- 
fered were  bound  to  presume  that  the  court 
of  the  sister  state  had  jurisdiction  over  the 
subject-matter  upon  which  it  professed  to 
adjudicate,  until  the  contrary  appeared. 
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tranicript  of  *  record  of  the  court  of  ap- 
peals and  quarter  sessions  of  a  certain 
eounty  of  North  Carolina  was  objected  to 
because  tkere  was  no  evidence  that  there 
was  such  a  court  in  that  atate,  or  that  it 
was  a  court  of  record;  but  the  transcript 
was  held  admissible. 

In  Coughran  v.  Gilman,  81  Iowa,  442,  46 
N.  W.  1005,  an  action  was  brought  upon  a 
jndgment  ef  a  district  court  off  Dakota.  A 
transcript  of  record  of  that  court,  duly  au- 
thenticated, was  offered  in  evidence,  and 
objected  to.  on  the  ground  that  it  had  not 
been  shown  that  the  court  was  one  of  gen- 
eral jurisdiction.  The  court  said  it  ap- 
peared from  the  certificates  to  the  judgment 
record  that  the  district  court  in  Dakota 
was  a  court  of  record.  That  it  had  a  seal 
and  a  clerk,  and  that  it  would  be  presumed, 
until  the  contrary  was  shown,  that  it  had 
jurisdiction  of  the  parties  and  the  subject 
of  the  action.  The  court  also  added  that  it 
might  properly  take  judicial  notice  of  the 
Federal  statutes  creating  courts  in  the  ter- 
ritories and  defining  their  jurisdiction. 

Where  the  person  certifying  subscribes 
himself  as  clerk,  and  the  judge  certifies  his 
official  character,  this  is  sufficient  proof  of 
the  authority  of  the  clerk.  Scott  t.  Blanch - 
ard,  8  Mart.  N.  8.  303. 

Where  the  record  of  the  court  of  another 
state,  the  court  having  a  clerk  and  seal,  is 
duly  authenticated  as  required  by  the  act 
of  Congress,  it  is  not  necessary  to  produce 
the  Constitution  and  laws  of  the  state  from 
which  the  record  comeg,  to  show  the  crea- 
tion and  jurisdiction  of  the  court.  State 
ex  rel.  Engelhard  ▼.  Weber,  96  Minn.  422, 
106  N.  W.  490. 

In  State  t.  Shreve,  137  Mo.  1,  88  8.  W. 
S48,  it  was  held  that  the  objection  that  the 
court  erred  in  admitting  as  evidence  an  au- 
thenticated copy  of  a  record  of  a  marriage 
in  the  probate  court  of  another  state  be- 
cause it  had  not  been  shown  by  the  statutes 
«f  the  state  that  the  probate  judge  could 
be  clerk  of  his  own  court  was  unsupported 
by  reason  or  authority. 

In  Brown  v.  Collins,  2  Neb.  (Unof.)  149, 
96  N.  W.  173,  an  exemplification  of  a  will 
and  its  probate  in  another  state,  authenti- 
cated in  compliance  with  the  state  stat- 
utes (S  414,  Code  Civ.  Proc.),  practically 
identical  with  the  act  of  Congress  of  1790, 
was  held  admissible,  although  it  was  not 
shown  that  the  court  from  which  the  rec- 
ord came  was  a  court  of  record. 

In  Martin  v.  Martin,  70  Neb.  207,  97  N. 
W.  289,  a  proceeding  to  prove  a  will  ad- 
mitted to  probate  in  the  court  of  another 
state,  it  was  held  that,  where  the  tran- 
script of  the  record  of  an  out-of-the-state 
court  was  duly  authenticated,  it  would  be 
presumed  regular;  and  that  it  was  not  nec- 
essary to  plead  and  prove  the  statutes  of 
•uch  state. 

In  Hatcher  v.  Rocbeleau,  18  N.  Y.  86,  it 
was  held  that,  where  the  judge  certified 
himself  to  be  presiding  judge  of  the  dis- 
trict which  included  the  county  from  which 
the  record  came,  the  party  offering  the  copy 
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of  the  record  was  not  bound  to  'prove,  other- 
wise than  by  the  certificate,  that  the  eonnty 
mentioned  was  within  such  district.  The 
court  said  that  prima. facie  the  magistrate 
was  to  be  regarded  as  holding  the  official 
situation  which,  by  his  oertiflcate,  he  pro- 
fessed to  occupy,  and  his  certificate  im- 
ported that  he  was  the  presiding  judge  of 
the  court.  If  it  were  strictly  a  foreign 
judgment  winch  was  in  question,  the  law 
would  be  different.  In  such  cases  the  ex- 
istence of  the  court  and  the  official  charac- 
ter of  the  ofBcers  must  be  proved  before 
effect  could  be  given  to  the  judgment.  But 
courts,  in  this  class  of  cases,  recognize  with- 
out proof  the  courts  and  judges  of  the  same 
common  government. 

It  is  not  necessary  to  produce  evidence 
that  the  record  was  in  the  custody  of  any 
court,  or  of  any  clerk  thereof,  or  among  the 
records  thereof,  since  the  certificate  of  the 
clerk  and  the  judge  proved  these  things. 
People  V.  Snyder,  41  N.  Y.  397,  Affirming 
51  Barb.  689. 

Where  the  copy  of  »  record  purports  to 
be  authenticated  by  the  derk  of  the  supe- 
rior court  of  another  state,  with  the  seal 
of  the  court  annexed,  and  the  certificate  of 
the  presiding  judge  that  the  attestation  is 
in  due  form  of  law,  sufficient  appears  upon 
the  face  of  the  exemplification  to  show  that . 
the  court  is  one  the  records  of  which  are 
entitled  to  be  received  under  the  act  of 
Congress.  Ransom  t.  Wheeler,  12  Abb.  Pr. 
139. 

In  Miller  v.  Leach,  95  N.  C.  229,  the  court 
said  that,  when  a  judgment  or  decree  of  an- 
other state  was  produced  in  evidence  in 
North  Carolina  it  was  not  necessary  to 
show  by  any  extrin^o  evidence  that  the 
judgment  or  decree  was  warranted  by  the 
law  of  the  state  in  which  it  was  pro- 
nounced; the  judgment  or  decree  was  the 
highest  evidence  of  that  fact. 

The  proceedings  of  a  court  of  record  of 
another  state,  authenticated  as  required  by 
the  act  of  Congress,  are  presumed  to  have 
been  had  by  competent  authority  and  in 
conformity  to  local  law.  The  records  are 
evidence,  not  only  of  the  acts  of  the 
court,  but  of  its  jurisdiction.  And  this 
presumption  has  been  extended  to  the 
records  of  courts  of  probate.  It  has  been 
accordingly  held,  said  the  court  in  Houze 
V.  Houze,  16  Tex.  S98,  that  it  is  not  neces- 
sary to  make  proof  of  the  statutory  au- 
thority or  local  law  which  conferred  on  the 
court  its  authority  to  act. 

The  oopy  of  a  decree  of  a  probate  court 
of  another  state  is  admissible  without 
proof  of  the  laws  of  that  state,  as  it  ought 
to  be  presumed,  in  the  absence  of  evidence 
to  the  contrary,  that  the  court  had  juris- 
diction, and  that  its  proceedings  were  legal; 
but  such  preeumption  is  not  conclusive. 
Brown  v.  Mitchell,  75  Tex.  9,  12  8.  W.  606. 

A  record  proper,  purporting  to  be  certi- 
fied by  the  clerk  or  prothonotary  of  the 
proper  county,  does  not  require  proof  that 
such  clerk  or  prothonotary  is  the  of- 
ficer in  whose  custody  the  uin*  is  required 
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bv  law  to  be  kept,  provided  it  is  accompa- 
Med  by  the  certificate  of  the  presiding 
jud^e  that  the  attestation  of  the  clerk  is 
in  due  form.    Ordway  v.  Conroe,  4  Wis.  45. 

In  Ohio  V.  Hinchmah,  27  Pa.  479,  a  tran- 
scribe of  a  record  of  proceedings  in  habeas 
oorpjs  was  certified  from  a  probate  court 
of  Ohio.  It  was  held  that  the  court  in 
which  the  evidence  was  offered  would  take 
notice  ex  officio  of  the  local  laws  of  Ohio. 
The  court  said:  "A  judgment  of  this  court, 
adverse  to  .the  right  arising  out  o*  the 
Federal  Constitution  and  legislation,  would 
be  reviewable  in  the  Supreme  Court  of  the 
United  States,  and  there  the  states  of  the 
Confederacy  are  not  regarded  as  foreign 
states  whose  laws  and  usages  must  be 
'Proved,  but  aa  domestic  institutions  whose 
laws  are  to  be  noticed  without  pleading  or 
proof.  It  would  be  a  very  imperfect  and 
discordant  administration  for  the  court  of 
original  jurisdiction  to  adopt  one  rule  of 
decision,  while  the  court  of  final  resort  was 
governed  by  another;  and  hence,  it  follows 
that,  in  questions  of  this  sort,  we  should 
take  notice  of  the  local  laws  of  a  sister 
state  in  the  same  manner  that  the  Supreme 
Court  of  the  United  States  would  do  on  a 
writ  of  error  to  our  judgment." 

In  Look  V.  Mays,  6  La,  Ann.  726,  a  duly 
authenticated  transcript  of  the  record  of  a 
district  court  of  anotber  state,  containing 
the  mandate  of  the  supreme  court  of  that 
state  reversing  the  ju(u:ment  of  the  lower 
court,  was  held  admissible  as  evidence  of 
the  reversaL  Such  a  transcript  of  the  rec- 
ord of  a  Louisiana  court  would  be  admissi- 
ble, said  the  court,  and,  there  being  noth- 
ing to  show  that  such  a  transcript  would 
not  be  received  in  evidence  in  the  state 
from  which  the  record  came,  it  was  admis- 
sible in  Louisiana. 

In  Friend  v.  Miller,  52  Kan.  139,  39  Am. 
St.  Rep.  340,  34  Pac.  397,  the  court  held, 
in  determining  whether  the  record  of  judi- 
cial proceedings  of  another  state  or  terri- 
tory was  properly  authenticated,  that  it 
could  take  notice  of  the  Constitutions  of 
other  states  constituting  courts;  and  it 
could  also  take  notice  of  the  acts  of  Con- 
gress providing  for  the  organization  of  ter- 
ritories and  the  creation  of  courts  therein, 
so  far  as  the  jurisdiction  of  such  courts 
was  shown. 

But  in  Dodd  v.  Oroll,  19  Ohio  C.  C  718, 
it  was  held  that,  where  the  allegation  of  the 
jurisdiction  and  the  judgment  of  a  {n-obate 
court  of  another  state  is  controverted,  the 
facts  conferring  jurisdiction  must  be  estab- 
lished at  the  trial  before  an  authenticated 
copy  of  the  record  of  such  a  court  will  be 
admissible. 

Of  course,  if  the  laws  are  proved,  it  can 
do  no  harm.  In  Dunlap  v.  Douthet,  15  Ohio 
C.  C.  181,  it  was  held  that  the  law  of  Penn- 
sylvania, constituting  and  conferring  juris- 
diction on  the  court  of  common  picas  of  a 
certain  county,  having  been  proved,  a  duly 
attested  and  certified  transcript  of  the  rec- 
ord of  a  judgment  of  that  court  was  com- 
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petent  evidence  to  establish  the  fact  of  such 
judgment. 

For  cases  on  the  rule  in  the  case  of  in- 
ferior   and    statutory    courts,    see    supra, 

2.  Where   records   have   been  transferred 
to  another  court. 

If  the  court  in  which  the  record  was  made , 
has  .been  abolished,  and  its  records  trans- 
ferred to  another  court,  these  facts  need 
not  be  shown  by  proof  of  the  statutes  of 
the  state  authorizing  the  change.  The  cer- 
tificate of  the  clerk  setting  out  such  facts, 
together  with  the  usual  certificate  of  the 
judge  that  the  attestation  is  in  due  form, 
18  all  that  is  needed. 

Where  the  records  of  one  court  have  been 
transferred  to  another,  the  law  by  which 
the  transfer  was  made  need  not  be  shown, 
as  this  fact  may  appear  in  the  certificate 
of  the  clerk.  McRae  v.  Stokes,  3  Ala,  401, 
37  Am.  Dec.  S98.  The  court  also  said  that, 
had  the  clerk  in  his  attestation  omitted 
to  state  that  the  record  had  been  trans- 
ferred to  bis  ofiSce  b;^  law,  the  inference 
would  have  been  that  it  was  legally  there, 
and  that  he  was  the  jH'oper  officer  to  at- 
test it. 

In  Catling  v.  Robbins,  8  Ind.  184,  the  rec- 
ord of  a  judgment  of  a  commercial  court  of 
Ohio  was  certified  by  the  clerk  of  the  court 
of  common  pleas,  who  stated  in  his  certifi- 
cate that  the  records,  with  the  files  of  said 
court,  were  transferred  and  delivered  to  the 
court  of  common  pleas  in  pursuance  of  the 
Constitution  and  the  statute  of  the  state. 
To  this  was  added  a  certificate  of  the  judge 
of  the  court  of  common  pleas,  certifying 
in  the  usual  form  to  the  official  character 
of  the  derk,  and  that  his  attestation  was  in 
due  form  of  lawi  The  objection  was  that 
the  fact  stated  in  the  clerk's  certificate 
could  be  proved  only  by  producing  the  Con- 
stitution and  laws  of  Ohio  with  reference 
thereto.  The  court,  however,  held  the  copy 
of  the  record  admissible,  saying  that  the  cer- 
tificate of  the  judge  was  at  least  prima  facie, 
if  not  conclusive,  evidence  that  the  clerk's 
certificate  was  in  due  form  of  law  and  by 
the  proper  officer;  that  it  supplied  the  place 
of  the  laws  of  Ohio,  and  proved  what  faith 
and  credit  would  be  given  to  the  certificate 
and  record  if  offered  in  evidence  in  some 
other  court  in  Ohio.  And,  when  so  certi- 
fied, the  court  held  they  should  be  entitled 
to  equal  credit  in  Indiana. 

In  Strode  v.  Churchill,  2  Litt.  (Ky.)  75, 
it  was  held  that  the  copy  of  a  deed  re- 
corded in  another  state,  certified  by  the 
clerk  of  the  superior  court  of  law  for  'the 
county  from  which  the  record  came  and 
keeper  of  the  records  of  the  late  district 
court,  under  his  private  seal,  there  being  no 
seal  of  office,  to  which  the  presiding  judge 
of  the  oourt  annexed  his  certificate  stating 
that  the  certificate  of  the  clerk  and  the 
keeper  of  the  records  was  in  due  form  of 
law,  was  held  admissible.  The  court  said 
it  attached  no  importance  to  th^  fact  that 
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the  officer  certifying  did  not  style  himself 
derk  of  the  court,  because  he  stated  him- 
self to  be  keeper  of  the  records  of  that 
court.  It  was  therefore  presumed  that  the 
district  court  was  abolished,  or  that  the 
laws  of  that  state  had  placed  the  records 
thereof  in  the  custody  of  another  clerk, 
who,  of  necessity,  himself  certified  them,  or 
their  testimony  could  never  thereafter  be 
heard. 

In  Thomas  t.  Tanner,  0  T.  B.  Mon.  S2,  it 
was  held  that  a  certified  transcript  of  • 
will  and  its  probate  in  Missouri,  properly 
Authenticated  according  to  the  act  of  Con- 
gress, was  admissible  in  evidence  without 
proof  by  the  laws  of  that  state  that  the 
records  of  the  former  territorial  judge  of 
probate  were  transferred  to  the  clerk  of  the 
county  certifying  to  the  copy  of  the  will, 
and  that  such  clerk  was  authorized  to  keep 
them.  The  court  said  that  the  same  argu- 
ment that  went  to  show  the  necessity  of 
proving  an  authority  by  law  to  keep  rec- 
ords would  also  show  the  necessity  of  prov- 
ing that  the  court  of  another  state  by 
whom  a  judgment  was  rendered  was  au- 
thorized by  the  laws  of  that  state  to  give 
such  a  judgment;  so  that,  if  the  argument 
were  sound,  instead  of  admitting  as  evi- 
dence copies  from  the  record*  of  courts  of 
other  states  when  authenticated  according 
to  the  laws  of  the  United  States,  in  every 
ease  where  such  a  copy  was  offered  in  evi- 
dence, the  almost  impossible  task  would  be 
required  of  the  party,  before  it  was  used, 
of  not  only  producing  every  provision  of 
the  laws  of  the  state  from  whence  the  copy 
was  brought,  that  might  be  neoesscuy  to 
prove  the  authority  of  the  keeper  of  rec- 
ords, but  also  such  as  might  be  necessary 
to  show  the  authority  of  the  court  before 
whom  the  proceedings  designed  to  be  proved 
by  the  record  were  had.  An  argument  lead- 
ing; to  such  consequences  could  not  be  sus- 
tamed  by  the  coilrt. 

In  Capen  v.  Emery,  6  Met.  436,  it  was 
held  that  the  e«rtificate  of  a  judge,  stating 
that  a  certain  court  had  been  abolished  and 
another  established  in  its  place,  and  change 
of  seal,  etc,  was  sufficient  prima  facie  to 
entitle  a  copy  of  the  reoord  of  a  judgment 
of  another  state  to  be  admitted  in  evidence. 
It  was  held  unnecessary  to  show  the  aboli- 
tion of  the  old  court  and  the  transfer  of 
jurisdiction  to  the  new,  by  the  statute  it- 
self. 

In  Manning  y.  Hogan,  28  Mo.  570,  the 
transcript  of  a  record  of  a  municipal  court 
of  Illinois  was  authenticated  by  the  clerk 
of  the  circuit  court  of  that  state,  who  cer- 
tified that  the  records  of  the  municipal 
court  had  been  transferred  to  his  keeping. 
The  usual  certificate  of  the  judge  of  the 
circuit  court  was  added.  The  court  held  the 
transcript  admissible,  saying  that,  if  the 
court  that  rendered  the  judgment  became 
•xtinct  and  its  records  were  transferred  by 
law  to  another  court,  public  convenience 
would  be  promoted  without  danger  of  im- 
position by  allowing  the  clerk  and  judge 
of  the  latter  court  to  make  the  requisite 
6L.IUA.(N.S.) 


attestation  without  requiring  the  laws  of 
the  state  to  be  proved. 

In  Tittman  v.  Thornton,  107  Mo.  500,  18 
L.RA.  410,  17  S.  W.  979,  it  was  held  that, 
where  a  court  had  been  abolished  and  its 
records  transferred  to  another  court,  a  cer- 
tificate of  the  clerk  of  the  latter  court  to 
the  transcript  of  the  record  of  a  will  and  its 
probate  by  a  defunct  court,  that  it  was  a 
true  cfypy  of  the  will  and  the  certificate  of 
its  probate  as  the  same  appeared  of  record 
on  file  in  his  office,  was  sufficient  prima 
fade  evidence  of  the  fact.  The  court  said 
that  the  certificate  showed  that  the  will 
and  its  probate  constituted  part  of  the  rec- 
ords of  the  court  from  which  it  was  certi- 
fied, and  from  this  it  should  be  presumed 
that  they  were  there  of  right  and  belonged 
to  that  office,  until  the  contrary  was  made 
to  appear. 

But  in  Comstock  v.  Kerwin,  67  Xeb.  1,  77 
K.  W.  387,  it  was  held  that  the  certificate 
of  a  clerk  who  is  not  clerk  of  the  court  in 
which  the  record  was  made,  without  proof 
that  the  latter  court  has  ceased  to  exist, 
and  that,  in  pursuance  of  law,  its  records 
have  been  deposited  in  the  office  of  the 
clerk  certifying,  will  not  do.  In  this  case 
there  was  no  proof,  either  by  certificate  or 
statute,  of  the  facto  showing  a  transfer  of 
the  records. 

Vn.  Objections  to  admissibility;  how  lost 
or  waived. 

In  Weed  Sewing  MadL  do.  v.  Kaulback,  8 
Thomp.  A  C.  804,  the  objection  that  a  copy 
of  a  charter  of  a  corporation  of  another 
state  was  not  properly  authenticated  was 
held  to  be  too  general  to  be  available.  The 
specific  defect  should  have  been  pointed  out. 

Section  414  of  the  Nebraska  Cade,  like 
the  act  of  Congress,  requires  a  certificate 
of  the  judge  that  the  attestation  is  in  due 
form.  It  was  held  that  an  objection  to  the 
certificate  on  this  ground  must  be  spedflc. 
Dworak  v.  More,  25  Neb.  735,  41  N.  W.7v7. 

And  in  Horn  v.  Bayard,  11  Rob.  (La.) 
259,  the  objection  that  the  certificate  does 
not  comply  with  the  law  was  held  too  gen- 
eral to  raise  the  question  that  it  fails  to 
state  that  the  attestation  of  the  clerk  was 
in  due  form. 

Where  the  answer  in  a  suit  on  an  out -of- 
the-state  judgment  does  not  deny  the  judg- 
ment, a  certified  copy  is  not  open  to  attack 
on  the  ground  that  it  is  not  sufficiently  au- 
thenticated. Wonderly  v.  Lafayette  Coun- 
ty, 150  Mo.  635,  45  L.R.A.  386,  73  Am.  St. 
Rep.  474,  51  S.  W.  745. 

In  i^n  action  on  the  judgment  of  the  court 
of  another  state,  if  the  judgment  is  not  de- 
nied by  the  defendant,  he  cannot  object  to 
the  amission  of  a  certified  transcript  of 
a  record  in  evidence,  no  matter  how  defect- 
ive the  authentication  may  be.  McLean  y. 
Boyle,  19  Mo.  495. 

But  where  a  case  goes  to  the  circuit  court 
by  appeal  from  the  county  court,  the  fact 
that  the  parties  at  the  trial  of  the  case  in 
the  county  court  did  not  object,  to  the  Iran- 
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Mript  was  held  not  to  be  a  tnivtx  of  the 
lobjection  in  the  circuit  court.  Baker  r. 
Brown,  18  IlL  91. 

ym.  Conclusion. 

The  formalitiee  necessary  to  be  observed 
to  get  copies  of  records  of  other  states  in 
evidence  should  at  this  day  be  well  under- 
stood. The  rules  on  this  subject,  as  is  a^- 
(Mivent  from  a  reading  of  the  cases  in  this 
note,  are  plain.  The  choice  of  three  ways 
is  usually  open:  First,  proof  as  provided 
by  the  acts  of  Congress;  second,  proof  as 
provided  by  state  statutes;  thinl,  proof 
as  required  by  the  common  law,  unless  this 
method  is  forbidden  by  the  state  statute. 

Of  these,  the  common-law  method  is  the 
most  cumbersome,  and  it  would  seem  un- 
wise to  adopt  it.  As  between  the  acts  of 
Congress  and  the  state  statutes,  the  latter 
would  be  preferable,  luually,  because  doing 
away  with  some  of  the  formalities  required 
by  the  Federal  acts,  making  the  proof  eas- 
ier and  less  expensive. 

In  states  which  >  have  no  statute  on  the 
aubjeot  the  acts  of  Congress  should  be  fol- 
lowed, for  probably  no  state,  in  the  ab- 
sence of  a  statute  of  its  own  commanding 
it  BO  to  do,  would  be  compelled  to  receive 
a  copy  of  a  record  of  anouier  state  unless 
authenticated  as  required  by  the  Federal 
statutes,  although  it  probably  would  not 
exclude  it. 

It  is  only  to  be  remembered,  further  than 
this,  thai,  if  a  nonjudicial  record  is  to  be 
proved,  the  laws  of  the  state  from  which 
the  record  comes  should  be  introduced  as 
a  foundation  to  show  (1)  that  the  reooid 
is  required  by  law  to  be  kept,  and  (2)  that 
a  certified  copy  of  the  record  would  there  be 
received  in  evideace. 

In  the  case  of  records  of  courts  to  which 
the  Constitution  and  the  acts  of  Congress 
apply,  this  is  not  necessary,  the  authenti- 
cated transcript  of  the  record  being  of  it- 
self sufficient.  H.  C.  S. 
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B.  0.  BOWYER,  Appt, 

T. 

WESTERN    UNION    TELEGRAPH    COM- 
PANY, 

(—  Iowa,  — ,  106  N.  W.  748.) 

Telegram — erroneous   delivery— liability   of 
coiApany. 
1.  One  who  undertakes  a  journey  be- 


cause of  *  telegram  erroneously  delivered 
to  him  announcing  sickness  cannot  hold  the 
tel^raph  company  liable  for  the  expense 
thereof  when  the  sick  person  proves  to  be  a 
stranger  to  him,  where  the  name  of  the  ad- 
dressee of  the  telegram,  although  similar  to, 
was  not  identical  with,  his,  and  he  did  not 
believe  he  had  a  relative  such  as  the  one 
stated  in  the  telegram,  at  the  place  from 
which  it  was  sent. 
Same— attempt  to  correct. 

2.  That  a  telegraph  agent  who  has  de- 
livered a  message  announcing  sickness  to 
one  who  believes  he  is  not  the  addressee  in- 
tended undertakes  to  ascertain  the  true  ad- 
dressee upon  being  informed  that  the  one  to 
whom  the  message  is  delivered  will  go  un- 
less other  information  is  received  before 
train  time,  does  not  impose  upon  the  com- 
pany the  expense  of  the  journey  which  is 
undertaken  upon  the  nonarrival  of  the  in- 
formation. 

(April  4,  1908.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Kossuth  County  in 
defendant's  favor  in  an  action  brought  to  re- 
cover damages  for  the  erroneous  delivery  of 
a  telegram.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Clarke  &  Vaughan  for  appellant. 

Messrs.  George  H.  Fearons,  Carr,  Hewitt, 
Parker,  &  Wright,  and  J.  L.  Bonar,  for  ap- 
pellee: 

Reasonable  diligence  to  find  tbe  addresses 
is  required,  but  no  mote. 

2  Shearm.  ft  Redf.  Neg.  6th  ed.  i  640a. 

Negligence  consists  in  doing  something,  or 
omitting  to  do  something,  which  a  person  of 
ordinary  prudence  or  care  would  not  hare 
done,  or  would  not  have  omitted  to  do,  on- 
dm  like  conditions. 

Galloway  v.  Chicago,  R.  L  ft  P.  R.  Co.  87 
Iowa,  468,  64  N.  W.  447. 

If  the  injured  party  contributed  in  any 
way  or  in  any  degree  directly  to  the  injury 
there  can  be  no  recovery. 

McAunich  y.  Mississippi  ft  M.  R.  Co.  20 
Iowa,  338. 

A  telegraph  company  is  not  liable  for  an 
effect  on  addressee's  mind  different  from  the 
purpose  of  the  message. 

Oaddis  v.  Western  U.  Teleg.  Co.  33  Tex, 
Civ.  App.  391,  77  8.  W.  87. 


Note.  —  The  eases  are  numerous  upon  the 
question  of  the  liability  of  a  telegraph  com- 
pany to  the  person  who  sends  a  message, 
or  to  the  person  for  whom  it  is  intended, 
when  it  is  delivered  to  the  wrong  person; 
but  the  above  case  appears  to  be  the  only 
one  reported  upon  the  question  as  to  the 
liability  of  the  company  in  such  case  to  the 
person  to  whom  the  message  is  wrongfully 
delivered,  and  who  acts  thereon  to  his  prej- 
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udice.  When  the  mistake  of  the  company 
is  in  delivering  an  erroneous  message  to  the 
person  for  whom  it  is  intended,  the  latter  is 
doubtless  put  upon  notice  of  any  errors  ob- 
vious upon  the  face  of  the  message  as  de- 
livered to  him,  and  is  bound  to  regulate 
his  conduct  accordingly.  In  the  above  cas« 
the  court  inferentially  imposes  an  analo- 
gous duty  upon  one  to  whom  a  message  in- 
tended for  another  is  delivered;  i 
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Ladd,  J.,  delivered  the  opinion  of  the 
court: 

On  the  17th  day  of  July,  1902,  there  was 
transmitted  over  defendant's  line  the  follow- 
ing telegram: 

Balfour,  North  Dakota,  July  16,  1802. 
Mr.  E.  E.  Bauyer, 

Algona,  Iowa. 
Tour  brother  is  very  sick.  Come  at  once. 
Pioneer  HoteL 

The  agent  of  defendant  receiving  it  sent 
word  to  plaintiff  to  come  to  his  offlce,  and 
when  he  did  so  delivered  the  telegram  to 
him.  The  plaintiff  noticed  the  discrepancy 
in  names,  and,  remarking  that  he  had  no 
brother  in  North  Dakota,  said  he  did  not 
think  he  was  the  addressee  intended,  but, 
upon  being  advised  by  the  agent  that  he 
knew  of  no  one  else  in  the  city  bearing  a 
like  name,  and  consulting  his  wife,  he  con- 
cluded that  it  might  have  reference  to  a  bro- 
thM-'in-Iaw,  then  traveling  in  that  state, 
and  proposed  to  send  an  inquiry  calling  for 
fnrther  information.  The  operator  thought 
an  offlce  message  "would  insure  prompt  at- 
tention and  be  the  quickest  way  to  find 
out,"  and  was  to  let  him  know  as  soon  as  he 
received  a  reply.  The  plaintiff  called  in  the 
afternoon,  and,  as  no  response  had  been  re- 
ceived, informed  the  agent  that,  unless  ad- 
vised by  telegram  to  the  contrary,  he  would 
leave  for  Balfour  that  evening  on  the  7:4S 
o'clock  train.  He  again  called  shortly  before 
the  train  left;  directed  that  any  reply  re- 
ceived should  be  forwarded  to  Luveme,  and 
departed  for  Balfour  as  proposed.  Upon  ar- 
rival, he  learned  that  the  person  at  the  hotel 
was  a  stranger.  In  this  action  he  asked  to 
be  recouped  for  the  actual  expenses  incurred 
in  making  the  trip,  and  ft^  damages  on  ac- 
count of  the  mental  angui^  endured. 

1.  It  will  be  observed  that  the  gravamen 
of  the  charge  is  not  the  omission  to  prompt- 
ly deliver  the  message  as  in  Mentsser  v. 
Western  U.  Teleg.  Co.  93  Iowa,  752,  28  Ij.R.A. 
72,  67  Am.  St.  Rep.  294,  62  N.  W.  1,  Cowan 
V.  Western  U.  Teleg.  Co.  122  Iowa,  379,  64 
L.R.A.  646,  101  Ain.  St.  Rep.  268,  98  N.  W. 
281,  and  Hurlburt  v.  Western  U.  Teleg.  Co. 
128  Iowa,  295,  98  N.  W.  794;  but  is  the 
negligent  delivery  of  a  message  intended  for 
another  to  the  plaintiff,  thereby  misleading 
him  into  making  the  journey  as  stated.  The 
law  of  negligence  is  based  on  the  relative 
duties  of  one  person  to  another.  To  estab- 
lish negligence,  a  breach  of  some  duty  of 
this  kind  must  be  shown.  What  duty  due 
the  plaintiff  did  the  defendant  fail  to  dis- 
charge? The  telegram  was  correctly  trans- 
mitted. The  dissimilarity  in  names,  plain- 
tifTs  being  "E.  0.  Bowyer"  and  the  addres- 
■ee'a  being  "E.  E.  Bauyer"  was  as  well  un- 
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derstood  by  one  as  the  other.  No  assurance 
whatever  was  given  that  he  was  the  addres- 
see intended,  save  that  to  be  implied  from 
exhibiting  the  telegram.  If  the  names  are 
pronounced  so  as  to  bring  them  within  the 
rule  of  idem  sonans,  and  the  middle  initial 
should  be  disregarded,  as  contended  by  ap- 
pellant, this  would  tend  to  justify  the  de- 
fendant in  supposing  the  plaintiff  was  the 
person  for  whom  the  ^legram  was  intended. 
Certainly,  it  violated  no  duty  in  submitting 
it  to  him,  accompanied  by  the  explanation 
made.  The  agent  knew  of  no  one  bearing 
the  identical  name,  and  we  do  not  think  he 
was  negligent  in  handing  it  to  the  plaintiff, 
especially  in  view  of  the  fact  that  the  latter 
observed  that  the  name  of  the  addressee  was 
different  than  his  own,  and  that  it  related  to 
a  person  unlikely  to  be  at  Balfour  at  that 
time.  Moreover,  if  it  were  to  be  conceded 
that  the  defendant  may  have  been  found  to 
have  been  negligent,  plaintiff  was  none  the 
less  so  because  he  acted  with  precisely  the 
same  information  possessed  by  the  defend- 
ant, and  therefore  must  have  been  guilty  of 
contributory  negligence  and  cannot  recover. 
2.  But  it  is  said  that  defendant,  through 
its  agent,  undertook  to  ascertain  definitely 
for  whom  the  telegram  was  intended,  and 
that  it  was  negligent  in  not  doing  so  before 
the  train  which  the  plaintiff  took  left  Al- 
gona. The  record  contains  no  explanation 
of  the  failure  to  receive  response  to  the  of- 
fice message.  But  for  the  agent's  promise, 
the  duty  of  making  the  inquiry  did  not  de- 
volve upon  the  company.  It  was  bound  to 
do  no  more  than  exercise  reasonable  care 
and  diligence  in  delivering  the  telegram  as 
received,  and  in  sending  the  offlce  message 
it  did  not  guarantee  that  the  information 
sought  would  be  obtained.  That  it  had  not 
been  procured  prior  to  plaintiff's  departure 
was  ae  well  known  to  him  as  to  the  agent, 
and  in  departing  he  evidently  acted  upon 
the  information  then  had,  that  is,  without 
knowing  whether  the  message  was  intended 
for  him  and  without  knowing  whether  hia 
brother-in-law  waa  the  person  referred  to 
as  bang  nek  at  Balfour.  The  mere  fact  that 
he  told  the  agent  tluit  he  would  take  the 
train  unless  information  was  obtained  did 
not  impose  any  additional  duty  upon  the 
company,  but  merely  indicated  that  he  would 
act  upon  his  present  knowledge.  As  none 
came,  he  proceeded  without  other  knowledge 
than  that  possessed  in  the  morning,  and 
without  any  inducement  on  the  part  of  the 
defendant  to  undertake  the  trip.  Under  the 
circumstances,  it  cannot  be  said  that  he  ex- 
ercised the  prudence  ordinarily  displayed  by 
men  in  like  situation  in  mtdertaking  the 
journey,  and  certainly  there  is  nothing  in 
this  record  to  indicaU  tiiat  ha  did  so  be- 
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cause  of  any  negligence  on  the  part  of  the 
defendant. 

It  follows  that  the  jury  were  rightly  di- 
rected to  return  a  verdict  for  the  defendant, 
and  the  judgment  is  affirmed. 


COLORADO  STTPREMB  C01TST. 

ELIZABETH  7%  WILLIAMS 

V. 

THOMAS  T.  WOODRUFF,  Appt 
(—  Colo.  — ,  8S  Pac  90.) 

Executor— trust— laches. 

1.  A  residuary  legatee  who,  with  knowl- 
edge that  the  estate  is  settled  as  insolvent 
and  that  the  provisions  of  the  will  as  to 
payment  of  interest  on  her  legacy  are  not 
carried  out,  delays  for  a  period  of  thirteen 
years  to  make  inquiry  as  to  the  true  con- 


dition of  affairs,  although  frequently  meet- 
ing the  executor,  and  who,  by  slight  effort, 
might  ascertain  that  he,  after  his  discharge, 
secured  title  to  the  real  estate  of  the  de- 
ceased, which,  by  his  own  efforts,  he  has 
made  valuable,  will  be  barred  by  laches  from 
maintaining  an  action  to  hold  him  liable  as 
a  trustee,  although  her  share  of  the  estate 
was  not  to  be  turned  over  to  her  absolutely 
until  ten  years  after  the  death  of  the  de- 
cedent, and  she  resides  in  a  distant  state. 
Same — silence — ^fraud. 

2.  Mere  failuru  of  an  executor  to  give 
notice  to  a  residuary  legatee,  after  settling 
the  estate  as  insolvent,  of  the  fact  that  after 
his  discharge  he  bad  secured  title  to  the 
real  estate  of  the  testator,  is  not  fraud. 
Notice — constructive. 

3.  One  is  chargeable  with  knowledge  of 
what  he  could  have  ascertained  by  consult- 
ing the  proper  public  records  and  officials. 

(December  4,  1905.) 


Case  note.  —  Laches  which  will  defeat  re- 
lief   after    repudiation    of    express    trust: 

The  elements  which  generally  go  to 

determine  the  existence  of  laches  are  enu- 
merated in  Twin-Lick  Oil  Co.v.  Marbury,  91 
U.  8.  SS7,  23  L.  ed.  328,  as  being  the  presence 
or  absence  of  the  parties  at  the  place  of  the 
transaction,  their  knowledge  or  ignorance 
of  the  facts,  the  permanent  or  fluctuating 
character  of  the  property  as  affecting  its 
value,  and  the  actual  rise  or  fall  of  the 
property  in  value  during  the  period  within 
which  the  suit  might  have  been  brought. 

And  in  Patterson  v.  Hewitt,  195  U.  8.  309, 
49  L.  ed.  214,  25  Sup.  Ct  Rep.  35,  in  distin- 
guishing between  the  operation  of  the  doe- 
trine  o?  laches  and  the  statute  of  limita- 
tions, it  was  said  by  Mr.  Justice  Brown,  in 
delivering  the  opinion  of  the  court:  "Lapse 
of  time  IS  one  of  the  chief  ingredients,  but 
there  are  others  of  almost  equal  importance. 
Change  in  the  value  of  the  property  be- 
tween the  time  the  cause  of  action  arose  and 
the  time  the  bill  was  filed;  complainant's 
knowledge  or  ignorance  of  the  facts  consti- 
tuting the  cause  of  action;  as  well  as  his 
diligence  in  availing  himself  of  the  means  of 
knowledge  within  us  control, — are  all  ma- 
terial to  be  considered  upon  the  question 
whether  the  suit  was  brought  without  un- 
reasonable delay." 

In  Halstead  v.  Grinnan,  162  U.  8.  412,  38 
L.  ed.  495,  14  Sup.  Ct.  Rep.  641,  it  was  said: 
"The  length  of  time  during  -which  tie  party 
neglects  the  assertion  of  Tiis  rights,  which 
must  pass  in  order  to  show  laches,  varies 
with  the  peculiar  circumstances  of  each  case, 
and  is  not,  like  the  matter  of  limitations, 
subject  to  an  arbitrary  rule.  It  is  an  equi- 
table defense,  controlled  by  equitable  con- 
siderations, and  the  lapse  of  time  must  be  so 
great,  and  the  relations  of  the  defendant  to 
the  rights  such,  that  it  would  be  inequitable 
to  permit  the  plaintiff  to  now  assert  them. 
There  must,  of  course,  have  been  knowledge 
on  the  part  of  the  plaintiff  of  the  existence 
of  the  rights,  for  there  can  be  no  lachea  in 
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failing  to  assert  rights  of  which  a  party  is 
wh!)lly  ignorant,  and  whose  existence  he 
had  no  reason  to  apprehend." 

Equity  will  sometimes  refuse  relief  where 
a  shorter  time  than  that  prescribed  by  the 
statute  of  limitations  has  elapsed  without 
suit.  Whitney  v.  Fox.  166  U.  S.  637,  41  I* 
ed.  1145,  17  Sup.  a.  Rep.  713. 

While  no  peculiar  distinctions  affect  the 
question  of  laches  in  respect  to  its  applica- 
tion to  any  one  subject,  the  fact  that  it  is 
governed  wholly  by  circumstances  may  ren- 
der a  collocation  of  decisions  involving  tlM 
application  of  the  doctrine  to  cases  of  a  pajr- 
ticular  kind, — in  this  instance,  cases  in  which 
an  enforcement  of  an  express  trust  was 
sought, — of  value  for  purposes  of  compari- 
son. 

In  Hammond  v.  Hopkins,  143  U.  S.  244, 
36  L.  ed.  143,  12  Sup.  Ct.  Rep.  418,  in  which 
it  was  sought  to  set  aside  a  trustees'  sale 
of  the  trust  property,  which  had  been  bought 
in  by  the  trustees  through  a  third  person, 
on  the  ground  of  fraud,  it  was  held  that 
where  it  appeared  that  the  oeatuis  que  trust 
were  aware  of  the  fact  that  the  purchase 
was  made  for  the  trustees,  or  could  readily 
have  ascertained  such  fact,  and  saw  the 
trustees  exercising  acts  of  ownership  over 
the  property,  a  suit  after  the  lapse  of  nine- 
teen years  was  too  late,T-especially  where 
it  appeared  that,  by  reason  of  development 
of  the  city  where  the  property  was  located, 
it  had  increased  enormously  in  value. 

In  Whitney  v.  Fox,  166  U.  S.  637,  41  L. 
ed.  1145,  17  Sup.  Ct.  Rep.  713,  Affirming  8 
Utah,  380,  32  Pac.  48,  it  was  held  that  an 
action  to  enforce  a  trust  eight  years  after 
the  trustee's  repudiation  of  it,  which  was 
known  to  the  plaintiff,  the  trustee  in  the 
meantime  having  become  insane,  was  barred 
by  laches. 

In  Patterson  v.  Hewitt,  195  U.  S.  309,  49 
L.  ed.  214,  25  Sup.  Ct.  Rep.  35,  Affirming  11 
N.  M.  1,  56  L.R.A.  658,  66  Pac.  652,  it  was 
held  that,  conceding  an  express  trust  to 
have  been  created  by  an  oral   agreement 
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APPEAL  by  defendant  from  a  judgment 
of  the  XHstrict  Court  for  Las  Animas 
Ck>unt7  in  plaintifTs  favor  in  a  suit  to  hold 
defendant  liable  as  a  trustee  for  a  legatee 
under  the  will  of  James  M.  Rice,  deceased, 
because  of  his  manner  of  dealing  with  the 
estate.    Reversed. 

.    Statement  hj  Bailey,  J.t 

James  M.  Rice  made  his  last  will  and 
testament,  wherein,  after  providing  for  the 
payment  of  his  funeral  expenses  and  debts, 
he  devised  to  each  of  Ms  six  nephews  and 
to  his  niece  Mary  the  sum  of  $600.  The 
will  then  provides  that,  after  deducting  the 
above-named  bequests,  the  balance  of  all  his 
property  shall  be  divided  into  four  equal 
shares,  for  the  benefit  of  his  three  sisters, 
Joanna  £.  Wallace,  Sarah  B.  French,  and 
Eleanor  D.  Rice,  and  his  niece  Elizabeth  L. 
Rice, — one  share  to  each  of  the  four  named. 


"The  amounts  of  the  said  bequests  to  be  sev- 
erally invested  by  the  executors  of  my  will, 
and  the  interest  to  be  paid  to  the  said  bene- 
ficiaries semiiannually  for  ten  (10)  years 
from  the  time  of  my  death.  Anil  then  the 
principal  amounts  to  be  severally  paid  over 
to  them."  Provision  is  then  made  for  the 
appointment  of  Joanna  E  Wallace,  Thomas 
T.  Woodruff,  of  Quincy,  Illinois,  and  Wil- 
liam B.  Collins,  of  Keokuk,  Iowa,  as  ex- 
ecutors of  the  will.  James  M.  Rice  died 
about  the  6th  day  of  December,  1879.  Joan- 
na E.  Wallace  and  William  B.  Collins  de- 
clined to  act  as  executors  of  the  will  in  the 
state  of  Colorado.  Woodruff  then  resided 
at  Quincy,  Illinois,  where  also  lived  Mrs. 
Wallace,  with  whom  Eleanor  D.  Rice  (now 
Walker)  and  plaintiff,  Elizabeth  L.  Rice 
(now  Williams)  resided.  Shortly  after  the 
death  of  Rice,  Mrs.  Wallace  had  defendant, 
Wooruff,  call  at  her  residence   in   Quincy, 


tmder  which  one  of  the  parties  was  to  take 
possession  of  certain  mining  locations,  hold 
the  property  for  the  benefit  of  all  concerned, 
and  ultimately  to  convey  to  each  his  propor- 
tionate share,  an  action  to  enforce  sucn  trust 
was  barred  by  laches  after  the  lapse  of  eight 
years  from  the  time  when  the  holder  of  the 
title  had  refused  to  execute  a  conveyance, 
during  which  period  such  property  had  been 
developed  by  the  labor  and  capital  of  other 
parties,  and  had  proved  very  valuable.  The 
court  said:  "There  is  no  class  of  property 
more  subject  to  sudden  and  violent  fluctu- 
ations of  value  than  mining  lands.  A  loca- 
tion which  to-day  may  have  no  salable  val- 
ue may  in  a  month  become  worth  its  mil- 
lions. Years  may  be  spent  in  working  such 
property  apparently  to  no  purpose,  when 
suddenly  a  mass  of  rich  ore  may  be  discov- 
ered, from  which  an  immense  fortune  is 
realized.  Under  such  circumstances,  persons 
having  claims  to  such  property  are  bound 
to  the  utmost  diligence  in  enforcing  them, 
and 'there  is  no  class  of  cases  in  which  the 
doctrine  of  laches  has  been  more  relentlessly 
enforced." 

In  Curtis  v.  Lakin,  36  C.  C.  A.  222,  94  Fed. 
2S1,  it  was  held  that  an  action  to  enforce 
an  express  trust  growing  out  of  a  partner- 
ship agreement  whereby  two  of  the  parties 
were  to  furnish  money  and  supplies  to  a 
third,  who  was  to  prospect  for  and  locate 
mining  claims,  which  was  brought  two  years 
after  such  third  party,  who,  having,  contrary 
to  the  agreement,  located  claims  in  his  own 
name,  had  sold  an  interest  therein  and  ap- 
propriated the  proceeds,  which  facts  were 
known  to  his  partners,  as  well  as  the  fact 
that  a  corporation  had  been  formed  to  de- 
velop such  property  and  stock  therein  issued 
to  a  large  number  of  parties,  was  barred 
by  laches,  the  property  in  the  meantime 
having  been  developed  and  proved  to  be  very 
valuable;  and  that  the  fact  that  the  part- 
nership agreement  had  been  misplaced,  and 
was  not  found  until  shortly  before  suit  was 
brought,  was  no  excuse  for  the  delay. 
6L.R.A.(N.S.) 


In  Naddo  v.  Bardon,  2  C.  C.  A.  335,  4  U.  8. 
App.  642,  61  Fed.  493,  it  was  held  that 
wnere  an  express  trust  was  created  by  a 
power  of  attorney  to  sell  and  convey  lands, 
an  action  to  enforce  such  trust  was  barred 
by  laches,  ten  years  after  the  attorney's  re- 
fusal to  account  to  the  principal  on  the 
ground  that  he  had  lost  all  rights  to  the 
property,  where  the  land  had  become  very 
valuable,  the  laches  not  being  excused  by 
absence  from  the  country,  or  poverty. 

In  Robb  V.  Day,  33  C.  C.  A.  84,  62  U.  S. 
App.  173,  90  Fed.  337,  it  was  held  that  a 
delay  of  twenty-three  years  after  the  re- 
pudmtion  of  plaintiff's  claim  by  the  holder 
of  the  legal  title  was  laches  which  would 
prevent  the  enforcement  of  an  alleged  parol 
trust  in  real  estate,  where  no  excuse  there- 
for, other  than  poverty,  was  offered. 

In  Kennedy  v.  Winn,  80  Ala.  165,  it  was 
held  that,  where  a  trustee  refused  to  allow 
issuance  Of  process  for  collection  of  a  decree 
rendered  in  his  favor  for  the  amount  of  the 
trust,  whereby  the  trust  fund  was  lost,  of 
which  circumstances  the  oestuU  que  trust 
were  aware,  a  delay  of  nine  years  on  the 
part  of  the  life  tenants  to  enforce  the  pay- 
ment of  interest  would  bar  them  as  to  ac- 
crued interest,  although  it  would  not  bar 
their  rights  respecting  the  income  that 
might  thereafter  accrue^  or  the  rights  of  the 
oestuis  que  trust  in  remainder. 

In  Robinson  v.  Pierce,  118  Ala.  273,  45 
L.R.A.  66,  72  Am.  St.  Rep.  160,  24  So.  984, 
it  was  held  that  a  suit  by  remainder-men 
under  a  deed  of  trust,  who  delayed  for  forty 
years  to  institute  proceedings  to  set  aside 
a  conveyance  by  the  trustee  in  breach  of  the 
trust  and  to  establish  their  title,  was  barred 
by  laches,  although  the  life  tenant  still 
lived,  since  all  their  rights  would  be  cut  off 
by  the  deed  imless  preserved  by  a  decree  in 
equity.  Compare  Anderson  v.  Northrop,  30 
Fla.  612,  12  So.  318,  and  Stewart  v.  Conrad, 
100  Va.  128,  40  S.  E.  624. 

In  Kleinclaus  v.  Dutard,  147  Cal.  245,  81 
Pac.  616,  it  was  held  that,  where  it  was 
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and  informed  him  that  he  waa>  named  as 
one  of  the  executors  of  the  will;  that  she 
and  the  other  executor  did  not  care  to  ac- 
cept the  executorship;  and  that  it  was  de- 
sired that  Mr.  Woodruff  come  to  Colorado 
and  administer  the  estate.  This  he  did.  He 
came  to  Colorado,  was  duly  appointed  ex- 
ecutor by  the  court>  administered  the  es- 
tate, made  his  final  settlement,  and  was  dis- 
charged in  the  month  of  August^  1881.  At 
the  close  of  the  administration  it  was  found 
that  the  estate  would  pay  but  52  cents  up- 
on the  dollar  of  the  claims  allowed  against 
it;  the  remaining  48  per  cent  of  such  in- 
debtedness and  the  specific  l^acies  still  re- 
maining unpaid.  Without  attempting  to 
describe  the  real  estate  of  the  decedent,  it 
may  be  classified  as  follows:    Encumbered 


property,  unencumbered  property,  and  cer- 
tain property  of  which  he  was  the  owner 
of  an  undivided  one-half;  the  other  half  be- 
ing owned  by  Edward  C.  Smith,  upon  whose 
interest  Rice  held  a  deed  of  trust  to  secure 
the  paynvent  of  a  promissory  note  for  $1,450. 
Of  the  encumbered  property  one  portion  was 
mortgaged  to  N.  P.  Hill.  After  the  letters 
testamentary  were  issued,  and  previous  to 
the  closing  of  the  estate.  Hill  foreclosed  hia 
deed  of  trust,  a^  the  property  was  pur- 
chased by  one  J.  M.  John,  as  the  agent  of 
Woodruff.  Th«  note  secured  by  the  other 
deed  of  trust  was  held  by  John.  He  proceed- 
ed to  foreclose.  Just  previous  to  the  date 
of  sale  Woodruff  purchased  the  notey  and 
John,  at  Woodruff's  instance,  purchased  the 
property  at  trustee's  sale.     It  is  not  quite 


agreed  by  a  family  that  the  property  and 
business  left  by  the  father  should  be  man- 
aged by  one  of  the  sons,  an  action  brought 
to  obtain  a  decree  establishing  that  all  of 
the  property  possessed  by  such  son  at  the 
time  of  his  death  was  subject  to  such  trust, 
brought  more  than  thirty-five  years  after 
the  creation  of  the  alleged  trust,  was  barred 
by  laches,  where,  although  such  son  often 
acknowledged  the  continued  existence  of 
such  trust,  he  dealt  with  the  property  as 
absolutely  his  own,  without  rendering  ac- 
counts to  any  of  the  alleged  beneficiaries,  or 
ever  paying  or  delivering  anything  to  them; 
and  the  estate,  by  the  son's  management, 
had  been  vastly  augmented. 

In  Sanchez  v.  Dow,  23  Fla.  445,  2  So. 
842,  it  was  held  that  where  an  executor 
agreed  with  persons  interested  in  his  de- 
cedent's estate  to  hold  a  sum  of  money  in. 
trust  pending  the  determination  of  a  claim 
against  the  estate,  promising  to  execute 
a  declaration  of  trust,  a  delay  of  more  than 
forty  years  before  any  assertion  on  the  part 
of  the  cestuis  que  trust  of  any  claim  was 
laches  which  would  bar  an  action  to  enforce 
it.  And  such  delay  is  not  excused  by  the 
fact  that  claimants  were  nonresidents  and 
never  knew  of  the  claim  until  shortly  be- 
fore instituting  proceedings,  where  those 
through  whom  they  derived  their  claim  had 
knowledge  of  it. 

In  Gaither  v.  Gaither,  3  Md.  Ch.  158,  it 
was  held  that  an  action  to  enforce  a  trust 
arising  from  an  alleged  agreement  on  the 
part  of  the  devisee  to  hold  the  property  de- 
vised in  trust  for  the  benefit  of  certain  other 
persons,  and  to  convey  to  them  when  they 
should  become  old  enough  to  care  for  it, 
where  brought  fourteen  years  after  the  death 
of  the  testator,  was  barred  by  laches,  the 
alleged  trustee  having  also  died,  no  reason 
for  the  delay  being  assigned  . 

In  Thome  v.  Foley,  137  Mich.  649,  100 
N.  W.  905,  it  was  held  that  a  delay  of  forty- 
five  years,  during  which  time  the  cestuis 
que  trust  were  in  possession  of  knowledge 
of  facts  affecting  their  title,  and  knew  that 
that  title  was  disputed,  was  fatal  to  the 
right  to  enforce  the  trust,  although  the 
trustee  and  his  successors  in  office  repre- 
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sented  the  title  of  the  property  to  be  vested 
in  him  by  the  statute  of  limitations,  but  it 
was  in  fact  held  subject  to  another,  but 
adverse,  trust. 

In  Ewing  v.  CTark,  66  Minn.  71,  «7  N.  W. 
669,  it  was  held  that  where  a  trust  was 
created  by  conveyance  by  a  son  to  his  father 
to  hold  "during  such  son's  lifetime  and  upon 
his  death  to  descend  to  his  legal  represent- 
atives, which  trust  was  attempted  to  be 
terminated  two  years  later  by  a  reconvey- 
ance of  property  to  the  son,  an  action  to  en- 
force the  trust,  brought  by  an  heir  of  the 
son  thirty  years  after  such  reconveyance, 
could  not  be  maintained. 

In  Wells  V.  Perry,  62  Mo.  573,  it  was  held 
that  a  creditor  was  barred  by  laches,  as  well 
as  by  the  statute  of  limitations,  from  main- 
taining an  action  to  enforce  a  trust  created 
by  an  assignment  made  by  his  debtor  for 
the  benefit  of  creditors,  twelve  years  after 
a  known  breach. 

In  Kahn  v.  Chapin,  152  N.  Y.  305,  46 
N.  E.  489,  it  was  held  that  the  right  of  ben- 
eficiaries to  attack  a  purchase  of  the  trust 
estate  at  a  foreclosure  sale  by  the  trustee 
in  his  own  name  was  barred  by  laches  where 
twenty  years  had  elapsed  since  the  young- 
est beneficiary  had  become  of  age,  ana  all 
the  cestuis  que  trust  had  accepted  their  por- 
tion of  the  surplus  money  arising  upon  the 
mortgage  sale. 

In  Groome  v.  Belt,  171  Pa.  74,  32  Atl. 
1132,  it  was  held  that,  where  property  was 
held  by  a  father  as  trustee  under  a  declara- 
tion of  trust  voluntarily  executed  by  him 
in  favor  of  the  mother  and  daughter,  in 
lieu  of  which  property,  by  an  arrangement 
between  the  father  and  mother  during  the 
daughter's  minority,  the  father  executed  a 
similar  declaration  of  trust  in  other  more 
valuable  property,  which  he  afterward  con- 
veyed absolutely  to  the  daughter,  taking  her 
receipt  "in  full,"  an  action  brought  by  the 
daughter  seventeen  years  after  becoming  of 
age,  and  after  the  death  of  the  father,  to  en- 
force a  claim  to  the  first  property,  was 
barred  by  laches. 

In  Bruner  v.  Finley,  187  Pa.  389,  41  Atl. 
334,  it  was  held  that,  assuming  a  trust  to 
exist,  a  delay  of  fifteen  years  after  its  repu- 
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dear  whether  John  purchased  this  property 
in  his  own  right,  and  subsequently  sold 
Woodruff  a  half  interest  therein,  or  whether 
he  purchased  it  as  an  agent  of  Woodruff, 
and  subsequently  purchased  a  half  interest 
therein.  However,  this  is  immaterial,  as  we 
view  the  case.  Mrs.  Wallace,  the  sister  of 
Rice,  was  one  of  the  heaviest  creditors  of  the 
estate,  and,  when  it  became  necessary  to  sell 
the  unencumbered  real  estate  at  administra- 
tor's sale,  she  purchased  it  at  WoodrufTs 
suggestion.  The  administrator's  deed  went  to 
Mrs.  Wallace,  Mr.  Woodruff  supplying  the 
money  to  make  the  purchase.  She  imme- 
diately executed  a  deed  to  the  same  prop- 
erty to  T.  D.  Woodruff,  brother  of  defend- 
ant, and  T.  D.  Woodruff  executed  his  bond 
for  »  deed,  wherein  he  agreed  to  reconvey 


this  property  upon  payment  of  the  advances 
made  by  defendant.  At  the  time  of  the 
death  of  Rice  the  interest  upon  the  Smith 
note  had  not  been  paid  for  several  years. 
Smith  was  dead,  having  died  insolvent.  The 
county  court  of  Las.  Animas  county,  in 
which  the  estate  of  Rice  was  being  admin- 
istered, made  an  order  authorizing  the  ad- 
ministrator to  sell  the  Smith  note  for  a 
sum  not  less  than  $1,450.  T.  D.  Woodruff 
purchased  this  note  with  money  advanced 
by  defendant,  for  the  sum  of  $2,000.  This 
deed  of  trust  was  defective,  because  no  trus- 
tee was  nanted.  There  was  a  second  deed  of 
trust  held  by  the  relatives  of  Smith.  T.  D. 
Woodruff  purchased  the  second  deed  of 
trust,  foreclosed  it,  purchased  the  property 
at  the  sale,  and  obtained  a  quitclaim  deed 


diation  by  the  trustees,  who  thereafter  pur- 
chased the  property  on  their  own  account  at 
a  foreclosure  sale  and  expended  a  large 
amount  of  money  in  improvements  thereon, 
was  a  bar  to  any  assertion  of  right  by  the 
cestui  que  trust. 

In  Church  v.  Winton,  190  Pa.  107,  46  Atl. 
S63,  it  was  held  that  »  delay  of  twenty-one 
years  on  the  part  of  the  oestvi  que  truat 
to  take  any  steps  to  enforce  the  trust,  where 
the  trustee  had  purchased  the  trust  proper- 
ty at  a  sale  under  an  execution  issued  by 
him  for  the  purpose  of  collecting  a  judgment 
against  the  cestui  que  trust,  was  laches. 

In  Harrison  v.  Gibson,  23  Gratt.  212,  a 
bill  for  the  settlement  of  the  accounts  of  a 
trustee  forty  years  after  the  transaction 
sought  to  be  attacked,  the  trustee  and  every 
other  person  who  could  throw  light  upon 
the  transaction  having  died,  and  fourteen 
years  after  the  death  of  the  life  tenant,  was 
held  barred  by  laches. 

In  Richardson  v.  McConaughey,  65  W.  Va. 
646,  47  S.  B.  287,  it  was  held  that  a  trust 
alleged  to  have  been  established  by  a  parol 
agreement  on  the  part  of  the  holder  of  the 
legal  title  to  property  to  execute  a  dec- 
laration of  trust  would  not  be  enforced  after 
the  lapse  of  ten  yeark,  in  the  absence  of  sat- 
isfactory explanation  of  such  delay. 

On  the  other  hand,  in  Mullen  v.  Walton, 
142  Ala.  16S,  89  So.  97,  it  was  held  that 
where  the  beneficiary  of  a  trust,  of  which 
her  stepmother  was  trustee,  under  her 
father's  will,  was  but  eleven  years  of  age 
at  the  time  of  his  death,  and  two  years  later 
went  to  live  with  her  aunts  in  a  distant 
state,  her  stepmother  promising  to  send  her 
money  when  she  got  the  affairs  of  the  estate 
settled,  but  never  having  done  so,  she  was 
not  barred  by  laches  from  maintaining  a 
bill  against  the  stepmother's  administrator 
for  a  settlement  of  the  trust  thirty-eight 
years  after  its  inception,  but  within  a  few 
months  after  she  learned  of  the  provisions 
of  her  father's  will,  having  been  put  on  in- 
quiry by  a  provision  in  an  inoperative  will 
of  her  stepmother  bequeathing  a  sum  of 
money  as  "her  rightful  portion"  of  her  fa- 
ther's estate,  where  the  stepmother's  will  and 
letters  received  from  her  were  construable, 
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in  the  light  of  the  knowledge  that  such  trust 
had  been  created,  as  recognizing  it  as  ex- 
isting and  unfulfilled.  And  it  was  further 
held  that,  in  view  of  the  tender  age  of  the 
beneficiary  at  the  time  of  the  inception  of 
the  trust,  and  of  the  impression  made  by  the 
stepmother  that  there  was  nothing  due  her 
from  her  father's  estate,  but  that  the  step- 
mother was  going  to  provide  for  her  out 
of  her  own  estate,  failure  to  make  active  in- 
quiry was  excusable;  and  therefore  she  waa 
not  chargeable  with  notice  by  reason  of  the 
record  of  her  father's  will. 

Compare  with  the  foregoing  case,  as  to 
the  question  of  constructive  notice  from 
public  records,  WnxiAus  v.  Woodrttit,  and 
Swift  ▼.  Smith,  25  C.  C.  A.  154,  149  U.  8. 
App.  181,  79  Fed.  709,  reviewed  at  length  in 
the  opinion  therein. 

In  Darlington  v.  Turner,  24  App.  D.  C. 
673,  it  was  held  that  where  the  testimony 
showed  that,  until  a  short  time  before  the 
suit  was  brought,  the  cestui  que  trust  had 
no  definite  information  of  the  character  and 
amount  of  the  fund  in  which  he  had  an  in- 
terest, or  of  the  trustee's  misfeasance,  he 
was  not  guilty  of  laches,  although  his  in- 
formation was  sufficient  under  ordinary  cir- 
cumstances to  put  him  on  inquiry  that 
might  have  led  to  full  knowledge,  where  the 
conduct  of  the  trustee  and  the  payment  of 
small  sums  of  money  from  time  to  time  rea- 
sonably excused  failure  to  prosecute  such 
inquiry,  and,  though  the  trustee  had  died, 
where  no  prejudice  accrued  therefrom 
through  the  loss  of  any  source  of  material 
testimony. 

In  Anderson  ▼.  Northrop,  30  Fla.  612,  12 
So.  318,  it  was  held  that  where  an  executrix 
who  was  entitled  to  the  life  estate  in  cer- 
tain property  held  it  in  trust  for  the  re- 
mainder-meni  and,  upon  a  sale  of  the  prop- 
erty by  herself  as  executrix  for  the  pay- 
ment of  debts,  had  procured  its  conveyance 
to  herself,  the  right  of  the  cestui  que  trust 
to  enforce  the  trust  thirty  years  after  such 
sale  was  not  barred  by  laches,  where  their 
action  was  brought  within  a  few  months 
after  the  death  of  the  life  tenant,  in  the 
absence  of  proof  that  they  had  actual 
knowledge  of  the  repudiation  of  the  trust. 
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from  the  Smith  heirs.  In  1885,  defendant 
purchased  from  Mrs.  Wallace,  for  the  sum 
of  $5,000,  all  of  the  lands  which  she  had 
purchased  from  the  Rice  estate  and  which 
had  not  theretofore  been  sold.  She  had, 
previous  to  this  time,  discharged  her  indebt- 
edness to  defendant  on  account  of  the  money 
advanced  for  the  purdiase  price  of  said 
land;  Woodriiff  giving  to  her  his  notes  for 
the  $5,000,  and  securing  their  payment  by 
an  assignment  of  a  life  insurance  policy. 
Joel  M.  Rioey  the  father  of  James  M.  Rice, 
died  in  Iowa  shortly  before  the  latter  died 
In  Colorado.  Decedent  also  left  estates  in 
Iowa  and  Illinois.  Mrs.  Wallace  was  ap- 
pointed as  the  administratrix  of  the  estate 
of  Joel  M.  Rice.  Defendant,  Woodruff,  and 
William  B.  Collins  declined  to  act  as  ex- 
ecutors of  the  estate  of  James  M.  Rice  in 
Iowa  and  Illinois,  and  Mrs.  Wallace  was 
appointed  sole  executrix  of  the  will  in  those 
two  states.  The  estate  of  Joel  M.  Rice  ob- 
tained a  judgment  against  the  estate  of 
James  M.  Rice  for  the  sum  of  $12,000.  The 
estates  of  James  M.  Rice  in  Iowa  and  Il- 
linois proved  insolvent.  Plaintiff,  Williams, 
was  served,  personally  and  by  mail,  with 
certain  processes  issued  frran  the  courts  in 
each  of  those  states,  and  in  one  instance 
filed  her  answer  to  a  petition  to  sell  real 
estate  belonging  to  the  estate  of  James  M. 
Rice.  There  is  no  evidence  which  shows 
that  defendant  at  any  time  communicated 
to  plaintiff,  Williams,  the  condition  of  the 
estate  in  Colorado,  although  he  says  that 
he  is  under  the  impression  that  she  was  pres- 
ent at  some  of  the  conversations  between 
Mrs.  Wallace  and  himself.  There  is  no 
evidence  to  show  that  he  concealed,  or  at- 
tempted to  conceal,  any  of  his  actions  con- 
cerning the  estate  here  from  Mrs.  Wallace 
or  any  of  the  other  heirs  or  creditors. 

This  action   was   instituted  by  plaintiff, 
Williams,  and  her  aunt,  Mrs.  French,  upon 


the  4th  day  of  Deoeniber,  1894.  Defendant 
demurred  to  the  complaint;  the  demurrer 
was  sustained;  plaintiffs  brought  the  mat- 
ter  to  this  court;  the  decision  of  the  dis- 
trict court  was  reversed  and  defendant  was 
held  to  answer.  A  composition  or  settle- 
ment was  made  between  plaintiff  French 
and  defoidant,  and  the  action  was  dismissed 
M>  far  as  Mrs.  French  was  concerned.  The 
action  then  went  back,  to  result  in  a  judg- 
ment that  plaintiff,  Williams,  was  entitled 
to  one  fourth  of  all  the  real  estate  described 
in  the  judgment,  being  the  lands  then  owned 
by  Thomas  T.  Woodruff  which  had  at  one 
time  been  the  property  of  James  M.  Rice 
or  the  property  of  Smith,  embraced  in  the 
deed  of  trust  to  Rice;  and  for  the  sum  of 
$48,244.60,  being  one  fourth  of  the  rents  and 
profits  oollected  by  defendant  from  said 
property.  Defendant  acquired  title  to  all 
the  lands  which  had  at  one  time  been  the 
property  of  decedent.  Rice,  either  by  deeds 
direct  from  Mr.  John,  T.  Dewey  Woodruff, 
or  from  Mrs.  Wallace,  less  such  portions  as 
had  been  sold  at  administrator's  sale,  or  by 
the  parties  above  named  to  other  individuals. 
So  that  in  1886  Woodruff  had  the  record 
title  to  all  of  such  property,  with  the  ex- 
ceptions above  noted.  Much  of  this  property 
was  situated  in  or  near  the  town  of  La 
Junta,  which,  at  the  time  of  the  close  of 
the  administration,  was  a  hamlet  s-truggling 
for  existence.  Subsequently  a  railroad  built 
some  shops  and  hospitals  there,  and  made 
it  the  end  of  the  division,  causing  it  to  be 
a  Mmewhat  prosperous  railroad  town.  It 
also  became  the  county  seat  of  Otero  county. 
During  the  -period  between  the  time  when 
Woodruff  oHained  the  deeds  to  this  prop- 
erty and  the  commencement  of  this  action, 
for  the  purpose  of  increasing  the  value  of 
the  La  Junta  property,  he  donated  to  the 
town  of  La  Junta  about  $18,000  for  a  pub- 
lic library,  and  about  $2,000  to  the  public 


Compare  Kennedy  v.  Winn,  80  Ala.  165; 
Robinson  v.  Pierce,  118  Ala.  273,  45  LJR-A. 
68,  72  Am.  St.  Rep.  160,  24  So.  984;  also 
Stewart  y.  Conrad,  infra. 

In  Maher  v.  Aldrich,  205  ni.  242,  68  N. 
E.  810,  it  was  held  that,  the  trust  having 
been  recognized  by  the  trustee  and  executed 
in  a  manner  aatisfaetory  to  the  cestui  qu« 
trust  until  a  few  months  prior  to  the  time 
of  filing  the  bill  to  enforce  it,  no  laches  could 
be  imputed. 

And  in  Fellrath  v.  Peoria  German  School 
Asso.  66  ni.  App.  77,  it  was  held  that,  where 
the  repudiation  of  the  right  of  the  cestui 
que  trust  to  the  trust  fund  was  less  than 
four  years  prior  to  the  filing  of  the  bill  to 
enforce  such  right,  there  was  no  laches. 

In  Compo  V.  Jackson  Iron  Co.  49  Mich.  39, 
12  N.  W.  901,  it  was  held  that,  where  there 
has  been  no  considerable  delay  since  a  denial 
of  the  rights  of  the  cestui  que  trust,  there 
is  no  laches. 
8L.R.A.(N.S.) 


In  Johnson  v.  Bayley,  16  Vt.  505,  it  was 
held  that  the  right  to  enforce  the  trust 
arising  from  a  confirmation  grant  to  a  pro- 
prietor in  behalf  of  himself  and  other  pro- 
prietors was  not  lost  by  a  lapse  of  sixty 
years,  where  the  cestui  que  trust  and  his 
successors  in  interest  had,  during  such  time, 
continued  to  assert  their  rights  and  to  pay 
taxes  on  the  property. 

In  Stewart  v.  Conrad,  100  Va.  128,  40 
S.  E.  624,  it  was  held  that  cestuis  que  trust 
in  remainder  were  not  guiity  of  laches  lA 
failing  to  invoke  the  aid  of  the  courts  to 
prevent  or  remedy  the  violation  of  the  trust 
and  preserve  the  trust  fund  during  the  lif« 
tenancy;  since,  while  they  had  the  right  to 
resort  to  equity  for  such  purpose,  they  were 
under  no  legal  obligation  to  do  so;  and 
therefore  the  objection  of  laches  or  acquies- 
cence will  not  lie  for  their  failure  to  assert 
rights  which  had  not  yet  accrued. 

Compare  Kennedy  v.  Winn;  Robinson  T. 
Pierce;  and  Anderson  y.  Northrop,— sopn. 
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schools.  He  also  constructed  a  public  drink- 
ing fountain  upon  a  portion  of  th«  property, 
and  devoted  some  money  toward  the  creation 
of  a  parlc  in  'front  of  part  of  this  property. 
At  Trinidad  he  expended  $S,467  for  a  pub- 
lic library,  founded  a  kindergarten,  and  de- 
voted some  money  to  railroad  surveys.  All 
•f  which  was  done  for  the  purpose  of  pro- 
moting the  welfare  of  the  towns,  and  in- 
cidentally increasing  the  value  of  this  prop- 
erty. The  money  so  expended  amounted  to 
upwards  of  $28,000.  In  the  accounting 
which  was  had  in  this  case  no  allowance 
was  made  to  defendant  for  any  of  these  ex- 
penditures. In  addition  to  this  outlay  of 
money,  the  defendant  improved  the  property 
by  extensive  buuildinga,  one  of  which  cost 
upwards  of  $16,000,  and  others  less  amounts. 
The  defendant  devoted  practically  all  of 
his  time  from  1882  until  1902  to  the 
promotion,  Welfare,  and  development  of  the 
communities  in  which  this  property  was 
situate.  At  the  time  of  the  death  of  Mr. 
Rice,  plaintiff,  Williams,  was  twenty-two 
years  of  age.  She  was  residing  with  her 
aunt,  Mrs.  Wallace,  and  continued  to  re- 
side there  until  her  marriage  to  Mr.  Wil- 
liams in  February,  1882.  Soon  after  the 
death  of  Mr.  Rice,  Mrs.  Williams  learned 
that  he  had  left  an  estate.  About  a  month 
after  his  death  she  learned  that  she  was 
one  of  the  devisees,  and  that  Thomas  T. 
Woodruff  was  named  as  one  of  the  execu- 
tors. She  knew  that  Woodruff  had  gone  to 
Colorado  to  settle  the  estate.  She  never 
wrote  to  the  clerk  or  the  judge  of  any 
court  at  Trinidad  concerning  the  administra- 
tion of  the  estate.  She  never  visited  either 
Las  Animas,  Bent,  or  Otero  counties  to  in- 
vestigate her  interests  in  the  estate.  She 
never  made  axy  inquiry  of  defenda'nt,  Wood- 
ruff, as  to  the  administration  of  the  es- 
tate, did  not  write  him  concerning  same, 
and  did  not  send  anyone  to  him  to  make 
such  inquiries.  She  was  entirely  under  Mrs. 
Wallace's  care  and  protection  from  Decem- 
ber, 1878,  until  her  marriage.  Her  relations 
with  Mrs.  Wallace  then  and  since  her  mar- 
riage have  been  friendly.  She  never  made 
any  inquiry  of  Mrs.  Wallace  or  either  of 
her  other  aunts.  She  says  that  she  first 
learned  of  the  alleged  misconduct  of  defend- 
ant, concerning  her  interest  in  the  estate, 
in  1891,  when  the  law  firm  of  Mahin  &  John- 
son reported  the  same  to  her.  She  first  con- 
sulted with  her  husband  about  investigating 
the  affairs  of  her  uncle's  estate  and  pro- 
tecting her  interests,  in  September,  1891, 
after  the  visit  of  Mahin  &  Johnson.  She 
frequently  saw  defendant.  Woodruff,  at  her 
aunt's  home,  both  before  and  after  he  took 
charge  of  the  estate.  She  never  conversed 
with  him  upon  the  subject  of  the  estate,  or 
any  business  mattccs.  She  talked  with  Mis. 
•  L.R.A.(N.S.) 


Walker  concerning  the  administration  of  the 
estate.  She  knew  that  her  aunt,  Mrs.  Bil- 
lings, who  was  a  creditor  of  the  estate,  re- 
ceived but  62  cents  on  the  dollar  of  the 
amount  of  her  claims,  and  that  the  rest  of 
the  creditors  received  the  same  amount.  She 
knew  that  her  aunt,  Mrs.  Wallace,  was  a 
creditor  of  the  estate,  and  thought  that  the 
amount  of  the  claim  was  $5,000.  She  knew 
that  Mrs.  Wallace  and  Woodruff  were  in 
constant  communication  by  letter.  She 
states  in  her  testimony  that  she  did  not 
know  that  the  estata  of  James  M.  Rice  was 
being  administered  in  the  county  court  of 
the  county  of  Adams,  state  of  Illinois,  and 
in  the  circuit  court  of  the  county  of  Lee, 
state  of  Iowa;  yet  the  transcript  of  the 
record  of  the  administration  of  the  estate 
in  Adams  county,  Illinois,  wherein  Mrs.  Wal- 
lace was  executrix,  shows  that  this  plain- 
tiff and  her  husband  entered  their  appear- 
ance in  answer  to  a  certain  petition,  and 
consented  that  an  order  be  made  for  the 
sale  of  certain  property;  and  also  that,  in 
the  administration  of  the  estate  of  Joel  M. 
Rice,  father  of  James  M.  Rice,  which  oc- 
curred in  the  county  of  Lee,  state  of  Iowa, 
in  a  certain  proceeding,  wherein  Mrs.  Wil- 
liams was  made  defendant,  it  appeared  that 
she  was  duly  served  with  a  process  in  an 
action  to  collect  $12,000  against  the  estate 
of  James  M.  Rice.  ' 

Mr.  Charles  E.  Gast,  for  appellant: 

Plaintiff  has  shown  such  gross  laches  that 
she  has  forfeited  all  right  to  relief. 

Badger  v.  Badger,  2  Wall.  87,  17  L.  ed. 
830;  Wood  v.  Carpenter,  101  U.  S.  136,  25 
L.  ed.  807;  Hardt  v.  Heidweyer,  152  U.  8. 
647,  38  L.  ed.  548,  14  Sup.  Ct.  Rep.  ft71; 
Brown  v.  Buena  Viata  County,  .95  U.  S. 
167,  24  L.  ed.  422 ;  Kaddo  v.  Bardon,  2  0. 
C.  A.  335,  4  U.  S.  App.  642,  61  Fed.  493; 
Pipe  T.  Smith,  6  Colo.  146;  Great  West 
Min.  Co.  V.  Woodmas  of  Alston  Min.  Co. 
14  Colo.  90,  23  Pac.  908;  Curtis  t.  Lakin, 
36  C.  C.  A.  222,  94  Fed.  261 ;  Brown  v.  Wil- 
son, 21  Colo.  310,  62  Am.  St.  Rep.  228,  40 
Pao.  688;  Teall  v.  Slaven,  40  Fed.  780; 
Swift  ▼.  Smith,  2S  C.  C.  A.  164,  49  U.  S. 
App.  181,  79  Fed.  709. 

Messrs.  J.  N.  Carter,  A.  C.  McChesney, 
and  Govert,  Page,  h  Govert  for  appellee. 

Bailey,  J.,  delivered  the  opinion    of   the 

court: 

In  the  complaint  as  originally  filed,  and 
upon  which  the  demurrer  was  based,  it  was 
alleged  that  the  administration  of  the  es- 
tate of  James  M.  Rice  in  Colorado  was  closed 
in  1891,  instead  of  1881.  The  demurrer  in- 
terposed was  that  the  action  was  barred  by 
reason  of  the  statute  of  limitations.  Upon 
the  allegations  of  the  complaint,  the  court 
found  that  the  action  was  not  barred..  See 
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French  ▼.  Woodruff,  2S  Colo.  339,  64  Pac. 
lOlS,  wherein  will  also  be  found  a  complete 
statement  of  the  allegations  of  the  com- 
plaint. The  question  of  laches  was  raised 
in  the  argument  upon  that  demurrer;  and, 
while  the  court  determined  that  that  ques- 
tion must  be  raised  by  answer,  in  the  opin- 
ion it  is  stated  that,  from  the  case  as  made 
by  the  complaint,  it  did  not  appear  that  the 
plaintiff  was  guilty  of  laches.  However,  as 
we  shall  presently  discover,  it  appears  from 
the  evidence  produced  at  the  trial  that 
plaintiff  has  slept  upon  her  rights  to  such 
an  extent  as  will  bar  a  recovery.  Courts  of 
equity  will  not  interfere  if  a  party  slum- 
bers on  his  rights  or  the  means  of  detecting 
fraud.  Pipe  v.  Smith,  5  Colo.  146;  Angell, 
Limitations  of  Actions,  §  190;  Yoilng  v. 
Cook,  30  Miss.  330;  Johnson  v.  Johnson,  6 
Ala.  103;  Veazie  v.  Williams,  3  Story,  612, 
Fed.  Cas.  No.  16,907;  McLure  v.  Ashby,  7 
Rich.  Eq.  440.  The  laws  assist  those  who 
are  vigilant,  not  those  who  sleep  over  their 
rights.  To  avoid  the  frauds  and  show  the 
inapplicability  of  the  doctrine  of  laches  to 
the  case  at  bar,  the  plaintiff  relies  upon 
Piatt  V.  Longworth,  27  Ohio  St.  169;  Riddle 
V.  Roll,  24  Ohio  St.  672;  McCormidc  v.  Ocean 
City  Asso.  46  N.  J.  Eq.  661,  18  AtL  112; 
Lewis  V.  Welch,  47  Minn.  193,  48  N.  W. 
608,  49  N.  W.  666;  Nobles  v.  Hogg,  36  a  C. 
322,  16  8.  E.  369;  and  Warren  v.  Adams,  19 
Colo.  616,  36  Pac.  604.  In  her  brief  she  says 
that  it  has  already  been  determined  by  this 
court,  in  this  action,  that  plaintiff  was  not 
guilty  of  laches.  French  v.  Woodruff,  26 
Colo.  339,  64  Pac.  1016.  It  will  be  remem- 
bered that  when  the  case  was  here  before 
it  was  upon  demurrer,  and  this  court  held 
that  laches  was  not  a  ground  of  demurrer; 
that,  wh'en  the  point  is  raised  by  defend- 
ant, the  ustial  and  proper  method  is  by 
answer,  but,  because  it  was  urged  by  both 
parties,  the  court  expressed  an  opinion  con- 
cerning the  laches  of  the  plaintiff  as  shown 
by  the  complaint,  the  language  of  the  court 
being  as  follows:  "Though  a  cause  of  ac- 
tion be  not  barred  by  some  statute,  a  court 
of  equity  may  refuse  to  entertain  a  stale 
claim,  or  give  relief,  where  the  plaintiff 
once  had  a  meritorious  demand,  if  he  has 
unreasonably  slept  upon  his  rights.  .  .  . 
Whether  laches  will  be  imputed  depends 
largely  upon  the  facts  and  circumstances  of 
each  case.  Where  the  rights  of  innocent 
purchasers  are  involved,  or  the  subject-mat- 
ter of  the  controversy  is  materially  changed, 
and  in  various  other  circumstances  not  nec- 
essary to  specify,  a  strict  rule  may  be  en- 
forced; but  where,  as  in  the  case  at  bar, 
the  deifendant  still  retains,  in  his  own  name, 
title  to  a  large  part  of  the  trust  property  he 
is  charged  with  having  bought,  and  the  de- 
lay, in  part,  at  least,  is  due  to  concealment 
6L.R.A.(N.&), 


of  the  wrongful  acts  by  the  defendant,  and 
full  relief,  so  far  as  the  plaintiffs  are  en- 
titled to  anything,  may  be  admin- 
istered without  injury  to  innocent  third 
parties,  a  more  liberal  rule  should  be  ap- 
plied. Under  the  facts  of  this  case,  as  al- 
leged in  the  complaint,  we  think  the  plain- 
tiffs are  entitled  to  maintain  their  action." 
As  will  be  shown  hereafter,  the  facts,  as 
they  developed  on  the  trial,  so  far  as  any 
concealment  by  the  trustee,  and  so  far  as 
a  necessity  for  diligence  upon  the  part  of  the 
cestui  que  trust  is  concerned,  are  materially 
different  from  those  all^;ed  in  the  com- 
plaint. The  plaintiff  claims  in  her  brief  that 
she  could  have  done  nothing  at  an  earlier 
period,  toward  the  recovery  of  the  property 
in  the  hands  of  Woodruff,  because,  by  the 
very  terms  of -the  trust,  he  was  to  hold  it 
during  the  period  of  ten  years;  that  the 
question  of  the  alleged  laches  of  the  plain- 
tiff ia  one  that  concerns  only  plaintiff  and 
defendant;  the  rights  of  no  third  parties 
having  intervened;  that,  inasmuch  as  this 
is  an  express  trust,  laches  is  not  imputable 
to  the  eettui  que  trust;  and  that  the  fail- 
ure of  Woodruff  to  inform  plaintiff  of  the 
condition  of  the  estate,  or  that  he  had  di- 
rectly purchased  the  property,  amounted  to 
a  concealment  of  the  alleged  fraud.  After 
reviewing  such  of  the  cases  cited  by  the  ap- 
pellee as  we  have  access  to,  we  shall  then 
consider  these  contentions  as  to  why  the 
doctrine  of  laches  should  not  be  applied 
against  her. 

The  case  of  Piatt  v.  Longworth,  supra, 
is  one  in  which  the  alleged  wrongful  ac- 
tions of  the  administrator  were  similar  t« 
those  charged  against  the  defendant  in  this 
case.  In  that  action,  at  the  administrator's 
sale  certain  property  was  purchased  in  the 
name  of  certain  of  the  relatives  of  the  ad- 
ministrator with  money  furnished  by  the 
administrator,  and  subsequently  the  prop- 
erty was  conveyed  by  the  purchaser  to  the 
administrator.  It  was  determined  by  a  di- 
vided court  that  the  heirs  could  maintain 
an  action  for  the  recovery  of  this  real  estate 
after  a  period  of  time  from  the  purchase 
of  the  property,  exceeding  that  which  has 
elapsed  in  the  case  at  bar;  and  at  first 
glance  it  seems  to  be  an  authority  for  the 
maintaining  of  this  action.  The  action  was 
commenced  on  the  11th  day  of  March,  1850. 
The  real  estate  had  been  sold  by  the  admin- 
istrator, and  was  reconveyed  to  him  on  tbo 
17th  day  of  December,  1834,  but  final  settle- 
ment of  the  estate  was  not  made  until  lb46; 
so  that  the  case  differs  from  the  one  at  ii>ar 
in  this,  that  the  defendant  was  still  the  ad- 
ministrator at  the  time  when  the  real  es- 
tate was  reconveyed  to  him,  and  the  action 
was  commenced  about  four  years  after  the 
settlement  of  the  estate.  Hov  th^^aetion 
Dinilized  bv  VjOO'' 
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was  commeiioed  thirteen  yean  after  the  set- 
tlement of  the  estate,  and  the  property  was 
not  conveyed  to  the  defendant  until  after 
the  estate  was  settled.  In  the  Piatt  Case  it 
is  alleged  in  the  bill  that  the  heirs  haid  no 
knowledge  of  the  fraudulent  transactions 
until  within  eight  months  before  filing  the 
same.  As  we  have  seen,  the  estate  was  not 
settled  and  the  administrator  discharged  tm- 
til  four  years  previous  to  the  commence- 
ment of  the  action.  The  decision  of  the  su- 
preme court  of  Ohio  seems  to  be  based  upon 
the  theory  that  the  administrator  was  a 
trustee  of  an  express  trust,  and  that  the 
holding  of  the  property  purchased  by  him 
will  not  be  deemed  adverse  while  the  fiduci- 
ary relations  continue,  unless  distinctly  dis- 
avowed. Here,  as  we  view  the  matter,  de- 
fendant's disavowal  of  the  trust  commenced 
with  the  settlement  of  the  estate  in  1881, 
and  this  was  brought  to  the  knowledge  of 
the  plaintiff  by  the  failure  of  the  trustee  to 
pay  the  semiannual  interest  as  provided 
ia  the  wiU.  In  the  Ohio  case  it  does  not  ap- 
pear that  there  was  anything  whieh  should 
have  called  the  attention  of  the  heirs  to  the 
violation  of  the  tpist  by  the  administrator. 

There  was  notUng  to  put  them  upon  their 
iaquiry.  At  lee^,  in  tae  opinion  there  is 
nothing  to  show  that  that  point  was  con- 
sidered by  the  court;  neither  does  it  appear 
to  be  tixgojai.  in  the  brief  of  the  adminis- 
trator, which  ia  published  with  the  opinion. 
So  the  Ohio  case  is  not  in  point,  because  the 
action  was  brought  within  four  years  from 
the  time  of  the  settlement  of  the  estate,  and 
the  heirs  had  no  information  which  would 
put  them  upon  their  inquiry  until  such  time. 

The  case  of  Riddle  v.  RoU,  24  Ohio  St.  572, 
relied  upon  by  plaintiff,  is  not  in  point,  for 
the  reason  that  in  tliat  case  the  doctrine 
of  laches  was  not  considered.  One  of  the 
heirs  was  a  minor  at  the  time  of  the  eom- 
mencement  of  the  action,  and  time  would 
not  run  against  him  until  he  attained  his 
majority.  It  was  determined  in  that  case 
that  the  saving  of  the  rights  of  the  minor 
necessarily  saved  the  rights  of  the  balance 
of  the  heirs. 

McOormi<de  t.  Ooean  City  Asso.  49  N.  J. 
Eq.  661,  18  AtL  112,  also  cited  by  the  pUin- 
tiff,  does  not  appear  to  be  material,  for  the 
reason  that  the  question  of  the  laches  or  in- 
differmoe  of  claimants  was  not  raised  or 
passed  upon.  The  staleness  of  the  claim  is 
not  mentioned.  The  case  deals  entirely  with 
the  question  of  a  purchase  by  a  trustee  in- 
uring to  the  benefit  of  the  cestui  que  trust. 

Lewis  V.  Welch,  47  lifinn.  103,  48  N.  W. 
608,  40  N.  W.  665,  is  also  relied  upon  by  the 
plaintiff  upon  the  question  of  laches.  In 
that  case  the  court  spolce  as  follows:  "It 
is,  however,  argued  that  the  right  of  the 
plaintiffs  to  hava  the  purchase  by  the  de 
»LJLA.(N.S.) 


fendant  adjudged  to  be  in  trust  is  barred  by 
lapse  of  time.  Upon  the  facts  as  established 
by  the  findings  of  the  court,  its  conclusion 
upon  this  point  should  be  sustained.  It  will 
be  borne  in  mind  that  the  title  still  remains 
in  the  defendant.  Rights  of  innocent  pur- 
chasers have  not  intervened.  The  land  has 
remained  vacant  and  unoccupied.  In  order 
that  a  right  of  action  be  barred  by  laches 
there  should  be  knowledge  or  notice  which 
should  prompt  to  inquiry  concerning  the 
facts  upon  which  a  right  of  action  rests,  or 
there  should  be  some  neglect  of  duty  or  of 
self-interest,  to  which  want  of  knowledge 
may  be  attributable."  It  is  also  said:  "The 
plaintiffs  have  not  resided  in  this  state 
since  1865,.  and  they  had  no  actual  notice 
or  knowledge  of  any  of  the  above-stated 
proceedings  for  administration  or  for  the 
foreclosure,  nor  of  any  of  the  defendant's 
acts,  imtil  within  six  months  prior  to  the 
commencement  of  this  action." 

From  this  statement  it  will  be  seen  that 
the  case  is  not  in  point.  There,  according 
to  the  findings  of  the  court,  the  plaintiffs 
had  no  knowledge  of  the  administration  pro- 
ceedings, nor  of  the  foreclosure  proceedings, 
nor  of  any  of  the  actions  of  the  defendant. 
There  was  nothing  to  put  them  on  their 
notioe;  nothing  to  put  them  upon  inquiry. 
There,  also,  the  property  remained  in  the 
same  condition,  at  the  time  of  the  com- 
mencement of  the  action,  that  it  was  in  at 
the  time  of  the  purchase  made  by  the  ad- 
ministrator. Here,  as  we  have  seen,  the 
defendant  has  expended  a  fortune  in  the 
improvement  of  the  property  and  in  the  de- 
velopment of  the  resources  of  the  country 
round  about,  in  building  schools  and  estab- 
lishing public  libraries.  He  devoted  the  bet- 
ter part  of  a  strenuous  life  to  the  enhance- 
ment of  the  value  of  this  property,  while 
the  plaintiff,  with  sufBcient  information  to 
put  her  upon  her  inquiry  and  her  notioe,  and 
knowing  that  she  was  not  receiving  the  in- 
terest which  the  will  of  her  uncle  provided 
that  she  should  receive,  rests  content  until 
the  property  is  made  valuable,  and  then  In- 
stitutes an  action  to  receive  the  benefits  of 
the  labors  of  another,  which  would  not  have 
been  expended  in  this  behalf  but  because  of  - 
her  inertia. 

Nobles  V.  Hogg,  36  S.  C.  S22,  16  S.  E.  S50, 
cited  by  plaintiff,  is  not  in  point.  In  that 
case  the  defendant  held  in  his  hands  as 
trustee  certain  moneys  belonging  to  plain- 
tiff, upon  which  be  should  have  paid  inter- 
est annually.  He  failed  to  do  this  for  more 
than  twenty  years.  He  acknowledged  that 
he  had  received  the  money  for  her  use  and 
benefit.  He  acknowledged  that  he  had  not 
paid  it,  nor  the  interest.  He  did  not  claim 
to  hold  the  money  adversely  to  the  cestui 
que  trust.    The  court  said:     "In  this  euH 
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.  .  •  the  trustee  admita  he  has  not  paid 
the  interest,  but  nowhere  introduces  proof 
as  to  any  adverse  holding.  Indeed,  it  does 
not  appear  that  his  cestui  que  trust  was 
ever  informed  that  he  held  the  moneys  col- 
lected by  him  in  18S4."  The  admission  of  the 
defendant  was  that  he  never  paid  the  claim 
"in  any  way,  shape,  or  form."  We  fail  to 
see  how  the  last  statement  of  facts  and  the 
opinion  given  therein  can  be  applicable  to 
the  facts  here.  In  that  case  the  trust  was 
not  repudiated;  the  defendant  satisfying 
himself  by  saying,  in  effect:  "It  is  true 
that  I  never  paid  anything  and  I  owe  the 
money,  but  I  should  not  pay  it,  because  it 
has  been  in  my  hands  for  more  than  twenty 
years," 

Plaintiff  also  cites  the  case  of  Warren  v. 
Adams,  19  Colo.  616,  36  Pac.  604.  There  the 
inaction  was  excused  because  the  claimant 
was  afBicted  with  a  phase  of  insanity  known 
as  amnesia,  or  loss  of  memory.  Consequent- 
ly, the  doctrine  of  laches  did  not  apply.  No 
excuse  of  that  sort  having  been  made  in  this 
case,  Warren  t.  Adams  has  no  application 
here. 

The  presumption  is  that  if  a  party  affect- 
ed by  any  fraudulent  transaction  or  man- 
agement might,  with  ordinary  care  or  at- 
tention, have  seasonably  detected  it,  he  sea- 
sonably had  actual  knowledge  of  it.  Full 
possession  of  the  means  of  detecting  fraud 
is  the  same  as  actual  knowledge.  Pipe  v. 
Smith,  6  Colo.  146;  Farnam  v.  Brooks,  9 
Pick.  212;  Angell,  Limitations  of  Actions, 
f  187.  "The  statute  of  limitations,  there- 
fore, shuts  the  doors  of  the  courts  against 
a  party  imless  he  brings  his  suit  within  the 
prescribed  time,  although  his  claim  is  still 
due,  ana  good  faith  would  require  its  pay- 
ment. And  when  he  would  take  advantage 
of  the  exception  which  gives  hmi  a  further 
time  in  case  the  cause  of  action  has  been 
fraudulently  concealed  from  him,  yet,  if  he 
had  the  means  of  discovering  the  fact,  his 
want  of  knowledge  is  to  be  attributed  to 
his  own  want  of  vigilance,  and  not  to  con- 
cealment by  others."  Nudd  v.  Eamblin,  8 
Allen,  130.  Whatever  is  notice  enough  to 
put  an  interested  party  upon  inquiry  is  gen- 
erally regarded  as  good  notice  of  all  those 
matters  which  an  inquiry  prosecuted  with 
reasonable  diligence  would  have  disclosed. 
Allen  V.  UooTo,  30  Colo.  307,  70  Pac.  682; 
Yates  V.  Hurd,  8  Colo.  343,  8  Pac.  676;  FU- 
More  ▼.  Beithman,  6  Colo,  120.  It  is  the 
well-established  principle  that  whatever  is 
notice  enough  to  excite  attention,  and  put 
the  party  upon  his  guard,  and  call  for  in- 
quiry, is  notice  of  everything  to  which  such 
inquiry  might  have  led.  When  a  person 
has  sufScient  information  to  lead  him  to  a 
fact,  he  shall  be  deemed  conversant  of  it. 
Kennedy  v.  Green,  3  Myl.  &  K.  719;  Carr  v. 
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Hilton,  1  Curt.  C.  C.  390,  Fed.  Cas.  No.  2,437. 
"It  will  not  do  to  remain  wilfully  ignorant 
of  a  thing  readily  ascertainable."  McQuid- 
dy  T.  Ware,  20  Wall.  14,  22  L.  ed.  311. 

Judged  by  these  rules,  Mn.  Williams  bad, 
or  might  have  had,  fuU  knowledge  of  the 
transaction  at  any  time  during  thirteen 
years  previous  to  the  commencement  of  her 
action.  She  had  knowledge  that  the  final 
settlement  of  the  estate  was  made  in  1881, 
and  that  it  was  found  to  be  insolvent.  She 
knew  that  her  aunt  received  but  52  cents 
on  the  dollar  of  the  amount  of  her  claim 
against  the  estate.  She  had  knowledge  that 
her  aunt,  Mrs.  Wallace,  was  in  oonstaat 
communication  with  the  defendant.  Defend- 
ant frequently  visited  at  the  home  of  Mrs. 
Wallace,  which  was  the  abiding  place  of  the 
plaintiff  until  her  marriage.  She  knew  that 
she  was  one  of  the  legatees  under  the  will, 
and  that  she  was  entitled  to  interest  upon 
her  legacy  each  six  months.  She  knew  that 
she  received  no  interest  during  any  of  the 
periods  for  the  thirteen  years.  She  might, 
with  little  effort,  by  writing  to  the  judge  or 
clerk  of  the  county  court,  or  by  inquiring  of 
her  aunt,  Mrs.  Wallace,  have  (Usoovered  that 
a  large  portion  of  this  estate  had  been  pur- 
chased by  Mrs.  Wallace,  and  another  Urge 
portion  by  T.  Dewey  Woodruff.  She  might, 
by  making  inquiry  at  the  office  of  the  clerk 
and  recorder,  have  di8oov««d  that  this  prop- 
erty was  all  subsequently  conveyed  to  the 
defendant.  All  the  means  of  discovering  the 
fraud,  if  fraud  there  was,  which  we  do  not 
determine,  which  she  possessed  in  1894,  were 
at  her  hand  at  all  times  after  the  settlement 
of  the  estate  in  1881.  For  thirteen  years  she 
supinely  waited  until  this  property  became 
valuable  and  her  attention  was  called  to  the 
fact  by  lawyers  who  were  desirous  of  taking 
the  case,  and  then,  after  about  three  yean, 
she  instituted  these  proceedings.  It  will  be 
observed  that,  during  the  long  period  over 
which  the  transaction  referred  to  extended 
the  plaintiff  never  made,  or  caused  to  b« 
made,  the  slightest  inquiry  in  relation  to 
any  of  them.  It  could  not  have  been  diffi- 
cult to  ascertain  that  this  property,  con- 
cerning which  it  is  said  the  defendajit  was 
a  trustee,  had  been  acquired  by  the  trustee 
in  his  own  name.  If  he  held  it  in  trust  for 
the  plaintiff,  as  alleged,  ordinary  diligence 
oould  not  have  failed  to  find  the  doe  which 
in  every  case  would  lead  to  evidence  not  to 
be  resisted.  With  the  strongest  motives  for 
action,  the  plaintiff  was  supine.  If  tl>e 
transaction  was  fraudulent  as  she  allies, 
she  did  nothing  to  unearth  it.  It  was  her 
duty  to  make  the  effort.  She  had  the  right 
to  know  that  the  estate  had  at  one  time 
been  possessed  of  this  real  estate.  She  never 
made  the  slightest  inquiry,  either  in  person 
or  by  letter,  or  caused  any  inquiry  to  ba 
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made,  as  to  what  had  become  of  this  prop- 
erty. Knowing  that  she  was  a  residuary  leg- 
atee, and  knowing  that  the  claim  was  made 
that  there  was  no  residue,  she  had  notice 
enough  to  excite  her  attention,  and,  having 
notice  Bu£Bcient  to  put  her  on  her  guard 
and  call  for  inquiry,  she  had  notice  of  every- 
thing to  which  such  inquiry  might  have  led. 
Kennedy  y.  Green,  3  Myl.  &  K.  722;  Angell, 
Limitations  of  Actions,  S  187 ;  Norris  v.  Hag- 
gin,  12  Sawy.  53,  28  Fed.  275. 

It  is  not  disputed  that  the  inventories,  ap- 
praisement bills,  petitions  for  sale,  and  re- 
ports of  sale  gave  fuU  information  as  to 
the  existence  of  this  property;  that  it  was 
sold  by  the  executor;  and  that  the  records 
of  Las  Animas,  Bent,  and  Otero  counties 
show  that  portions  of  it  eventually  passed 
into  the  hands  of  this  defendant.  If  it  is  con- 
tended that  th«  records  are  only  a  construct- 
ive notice  to  subsequent  purchasers  and  en- 
cumbrancers, and  are  not  such  to  other  par- 
ties, for  the  purpose  of  this  case,  this  may 
be  taken  as  true;  but  this  controversy  hinges 
not  upon  the  question  of  constructive  notice. 
It  is  a  question  of  the  diligence  of  the  party, 
— whether  she  has  exercised  due  diligence 
in  ascertaining,  or  endeavoring  to  ascertain, 
her  rights,  and  pursuing  her  remedy.  In 
this  state,  as  well  as  in  all  others,  the  stat- 
utes provide  for  the  recording  of  instru- 
ments of  conveyance.  A  storehouse  of  in- 
formation is  here  provided  by  law,  open  to 
every  person.  These  laws,  like  all  others, 
are  presumed  to  be  known  to  all  who  are 
affected  by  them,  and,  as  a  matter  of  fact, 
they  are  known  to  all  citizens  having  the 
slightest  degree  of  intelligence.  At  the  time 
of  the  commencement  of  these  transactions, 
this  woman  was  twenty-two  years  of  age, 
possessed  of  good  education,  and  she  ap- 
parently moved  with  intelligent  people.  Her 
aunt,  with  whom  she  lived,  was  in  constant 
correspondence  with  at  least  two  lawyers; 
so  it  cannot  be  said  that  she  was  ignorant 
of  the  means  by  which  she  could  have  de- 
termined or  ascertained  the  facts  which  are 
relied  upon  as  showing  a  violation  of  his 
trust.  Being  possessed  of  the  means,  it  was 
her  duty  to  prosecute  inquiry  with  reason- 
able diligence  unless  she  was  lulled  to  sleep 
by  some  active  deception,  misrepresentation, 
or  fraud  of  this  defendant  or  his  emissaries. 
No  claim  of  that  kind  is  made.  Although 
the  plaintiff  and  defendant  frequently  met, 
she  was  silent  concerning  her  alleged  rights, 
and  he  was  silent  concerning  them.  In  cases 
of  this  character,  failure  to  give  notice  does 
not  constitute  fraud.  There  must  be  a  sup- 
pression of  the  facts  from  which  knowledge 
may  be  obtained,  or  a  deception  as  to  the 
actual  conditions,  or  a  misrepresentation  of 
the  facts,  none  of  which  appear  to  have  ex- 
isted here. 
6L.R.A.(N.S.) 


It  is  not  claimed  that  the  notices  neces- 
sary to  be  given  by  the  executor  of  his  in- 
tention to  sell  real  estate,  or  of  his  inten- 
tion to  make  final  settlement  of  the  estate, 
were  fraudulently  suppressed,  or  that  they 
were  not  published  according  to  law.  The 
plaintiff  excuses  herself  because  she  resid- 
ed in  Illinois,  and,  while  the  papers 
published  in  Trinidad  were  sometimes  sent 
to  her  aunt's  house,  she  never  read  them.  In 
the  Cise  of  Broderiok's  Will,  21  Wall.  603, 
22  L.  ed.  599,  it  is  said  that,  if  this  ex- 
cuse could  prevail,  it  would  unsettle  all  pro- 
ceedings in  rem,  &nd  confusion  would  be 
the  result.  There  is  no  pretense  that  the 
facts  constituting  the  alleged  fraud  were 
shrouded  in  concealment.  The  plaintiff 
rests  her  case  upon  the  allegation  that  she 
had  no  knowledge  or  information  regard- 
ing the  making  and  executing  of  any  of  the 
several  deeds  referred  to  in  her  petition,  by 
which  the  title  to  this  property  became  vest- 
ed in  defendant,  until  September,  1891;  but, 
as  we  understand  the  complaint  and  the  rec- 
ord, there  is  nothing  to  show  that  by  any 
act  of  the  defendant  this  knowledge  was 
kept  from  the  plaintiff,  nor  that  the  plain- 
tiff could  not  have  become  fully  advised  as 
to  all  of  the  facts. 

In  the  case  of  Manning  t.  San  Jacinto 
Tin  Co.  7  Sawy.  430,  9  Fed.  726,  the  allega- 
tions of  the  bill  were:  "That  your  orator 
never  heard  of  the  various  actings  and  do- 
ings hereinbefore  ...  set  forth,  or  any 
of  them,  until  within  two  years  last  past." 

This  Is  held  not  sufScient  because  no  rea- 
son is  given  for  not  discovering  the  fraud; 
the  court  saying  that  there  should  certainly 
be  some  showing  on  this  point,  in  view  of 
the  public  and  notorious  acts  alleged.  In 
the  case  at  bar,  the  allegation  of  the  bill  is: 
"Your  orators  further  represent  and  charge 
that  your  orators,  Sarah  B.  French  and 
Elizabeth  L.  Williams,  had  no  knowledge 
or  information  regarding  the  making  and  ex- 
ecuting of  any  of  said  deeds,  .  .  .  and 
had  no  knowledge  or  information  that  the 
title  to  the  lands  owned  by  the  said  James 
M.  Rice,  deceased,  at  the  time  of  his  death, 
or  in  which  he  had  any  interest,  and  herein- 
before described,  had  been,  by  means  of  said 
deeds  or  otherwise,  attempted  to  be  trans- 
ferred, or  transferred,  from  tae  estate  of 
said  James  M.  Rice,  deceased,  to  any  in  the 
said  Thomas  T.  Woodruff,  and  had  no 
knowledge  or  information  that  the  said 
Thomas  T.  Woodruff  claimed  title  to  the 
lands  hereinbefore  last  described,  adverse  to 
the  estate  of  the  said  James  M.  Rice,  de- 
ceased, or  adverse  to  your  orators,  and  the 
other  heirs  and  devisees -of  the  said  James 
M.  Rice,  deceased,  until  after  the  1st  day  of 
September,  1891."  It  will  be  observed  that 
here,  as  in  the  case  last  dbedi  no  reason  ia 
Dinilized  bv  VjOO* 
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given  for  not  discovering  the  fraud.  The 
proof  in  this  particular  does  not  aid  the  bill ; 
the  plaintiff  contenting  hers-.  If  by  saying 
that  she  knew  nothing  of  the  facts,  and  that 
she  made  no  inquiry  for  the  purpose  of  as- 
certaining them,  relying  upon  the  proposi- 
tion that  it  was  respondent's  duty  to  inform 
her  that  he  was  endeavoring  to  defraud  her 
and  the  other  heirs. 

Appellee  contends  that  the  case  of  Swift 
T.  Smith,  25  C.  C.  A.  154,  49  U.  S.  App. 
181,  79  Fed.  706,  is  not  in  point,  for  the 
reason  that  the  land  there  in  ques- 
tion had  increased  in  value  from 
$250,  at  the  time  of  the  void  adminis- 
trator's sale,  to  $25,000,  at  the  time  the 
suit  was  brought,  and  had  passed  through 
many  different  hands,  and  had  been  im- 
proved. In  that  case  the  learned  judge  did 
not  base  his  decision  upon  the  ground  that 
the  property  had  passed  into  the  hands  of 
innocent  third  parties,  because,  he  says: 
"Conceding,  but  not  deciding,  that  the  rec- 
ords of  the  deeds  to  and  from  Nye,  the  ad- 
ministrator, were  notice  to  all  parties  claim- 
ing under  him  that  he '  originally  held  the 
title  in  trust  for  the  appellant,  and  that  the 
decree  of  sale  of  the  probate  court  was  void, 
the  appellant  presents  no  case  here  which 
entitles  her  to  relief  in  equity  against  a 
purchaser  who  paid  $25,000  for  the  title  to 
this  land  more  than  twenty  years  after 
these  deeds  were  recorded,  on  the  faith  of 
the  conveyances  of  the  administrator  and 
the  appellant's  silent  abandonment  of  the 
property."  The  court  clearly  intimates  that 
the  decision  was  based  solely  upon  acquies- 
cence and  laches  of  the  plaintiff.  "Counsel 
for  the  appellant  invoke  the  principle  that 
there  can  be  no  acquiescence  and  no  laches 
where  there  is  no  knowledge,  and  contend 
that,  since  the  appellant  did  not  know  that 
she  had  any  interest  in  these  lots  until  1891, 
she  cannot  be  charged  with  laches  in  assert- 
ing her  rights."  In  the  case  at  bar,  as  we 
understand  the  position  of  appellee,  it  is 
that  she  could  not  be  charged  with  acqui- 
escence or  laches  because  she  did  not  know 
that  this  property  had  been  purchased  by 
the  executor.  The  learned  judge  then  pro- 
ceeds to  Say:  "Ignorance  which  is  the  effect 
of  inexcusable  negligence  is  no  excuse  for 
laches,  and  knowledge  of  facts  and  circum- 
stances which  would  put  a  person  of  ordi- 
nary prudence  and  diligence  on  inquiry  is, 
in  the  eyes  of  the  law,  equivalent  to  a 
knowledge  of  all  the  facts  which  a  reason- 
ably diligent  inquiry  would  disclose.  What- 
ever is  notice  enough  to  excite  attention,  and 
put  the  party  on  his  guard,  and  call  for  in- 
quiry, is  notice  of  everything  to  which  such 
inquiry  might  have  lea.  When  a  person  has 
sufficient  knowledge  to  lead  him  to  a  fact, 
lie  shall  be  deemed  conversant  with  it.  .  .  . 
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This  principle  measures  the  knowledge  which 
the  law  imputes  to  those  who  are  charged 
with  laches."  After  citing  numerous  au- 
thorities to  the  above  proposition,  the  court 
then  adverts  to  the  facts  as  follows:  "When 
the  appellant  became  of  age,  in  1871,  she 
had  met  and  was  acquainted  with  John  A. 
Nye,  who  had  been  the  administrator  of 
her  father's  estate.  [In  the  case  at  bar  ap- 
pellee was  twenty-two  years  of  age  at  the 
time  of  her  uncle's  death,  and  was  then  per- 
sonally acquainted  with  the  executor.]  She 
had  lived  for  ten  years  (from  the  age  of 
four  to  the  age  of  fourteen  years)  in  the 
same  town,  and  for  four  years  in  the  same 
house,  with  her  grandfather,  who  had  been 
her  guardian  and  had  received  $1,000  from 
this  administrator  for  her  benefit.  [Here, 
the  appellee  resided  with  her  aunt,  who  was 
in  constant  communication  with  the  exec- 
utor. She  knew  of  the  death  of  her  uncle, 
of  the  appointment  of  the  executor,  of  the 
existence  of  the  will,  and  that  she  was  a  leg- 
atee.] She  knew  that  her  father  had  lived 
and  died  in  Pueblo  county,  in  the  state  of 
Colorado;  that  he  owned  some  property  in 
that  state;  and  that  Nye  had  been  the  ad- 
ministrator of  liis  estate.  If  these  facts  were 
not  sufficient  to  excite  attention  and  call 
for  inquiry  as  to  the  property  of  this  estate 
left  unsold,  or  improperly  sold,  by  the  ad- 
ministrator, we  are  at  a  loss  to  know  what 
facts  would  have  been  sufficient.  The  least 
investigation  in  the  natural  and  usual  place 
to  make  such  an  inquiry  would  have  led  un- 
erringly to  a  discovery  in  1871  of  all  the 
facts  which  the  husband  of  the  appellant 
learned  of  his  own  accord,  and  brought  to 
her  attention  in  1891,  without  any  inquiry 
on  her  part."  So  here,  if  the  facts  of  whidi 
the  appellee  was  cognizant  were  not  sufficient 
to  put  her  upon  her  inquiry,  it  is  difficult  to 
determine  what  facts  would  be  sufficient. 
The  least  investigation  in  the  natural  and 
usual  place  to  make  such  an  inquiry  would 
have  led  unerringly  to  a  discovery,  at  the 
time  of  the  filing  of  the  deeds  to  Woodruff, 
of  all  the  facts  which  plaintiff  says  counsel 
advised  her  in  1891.  The  court  then  pro- 
ceeds: "She  was  not  the  victim  of  any 
actual  fraud  or  of  any  concealment.  All  the 
facts  on  which  she  now  relies  for  relief  were 
spread  upon  the  records  of  the  probate  court 
of  Pueblo  county,  and  upon  the  records  of 
the  register  of  deeds  at  Denver,  in  1871,  open 
and  ready  for  her  inspection.  The  natural 
place  to  inquire  for  property  of  the  estate 
of  Russell,  when  she  knew  that  he  had  lived 
and  died  in  Pueblo  county,  in  the  state  of 
Colorado,  was  in  the  probate  court  of  that 
county.  An  inquiry  there  would  have  dis- 
closed a  sufficient  description  of  these  lots 
and  their  location,  both  in  the  inventory  of 
her  father's  estate,  ^^^|^.  the  account  of 
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the  administrator,  to  have  led  to  a  discovery 
of  their  occupation  by  Brown,  and  of  the 
record  of  the  deeds  of  them  in  the  register's 
office  at  Denver.  Under  the  principle  of 
law  to  which  we  have  referred,  the  appellant 
must  be  charged  with  the  Icnowledge  in  1871, 
of  all  the  facts  on  which  this  suit  is  found- 
ed, because  she  knew  facts  sufficient  to  put 
a  person  of  ordinary  prudence  and  sagacity 
upon  an  inquiry  which  would  have  led  in- 
evitably to  a  knowledge  of  those  facts,  if  it 
had  been  pursued  with  reasonable  diligence." 
In  principle  we  can  see  but  little  difference 
between  the  case  of  Swift  t.  Smith  and< 
this  one.  While  it  is  true  that  in  that  case 
tho  property  had  changed  hands  and  was 
no  longer  in  the  possession  of  the  executor, 
and  in  this  case  it  is  in  the  possession  of 
the  executor,  yet  in  that  case  it  is  con- 
ceded that  the  owners  of  the  property  took 
it  with  notice  of  the  defects  of  the  title. 
The  case  is  determined  squarely  upon  the 
facts  which  should  have  put  the  plaintiff 
therein  upon  her  inquiry,  and  which  are  sim- 
ilar to  the  facts  here.  There  the  property 
was  originally  worth  $2S0.  It  grew  to  be 
worth  $25,000.  Here,  the  property  was  orig- 
inally 'worth  but  a  few  thousand  dollars, 
and  it  grew  to  be  worth  many  times  that 
amount;  the  cash  judgment  alone  being 
$48,000.  There,  the  property  had  been  im- 
proved. Here,  the  property  has  been  im- 
proved, and  here,  in  addition  to  the  im- 
provements, the  appellant  has  expended 
$28,000  for  the  enhancement  of  the  value  of 
•    this  property. 

If  one  with  sufficient  notice  or  means  of 
knowledge  of  his  rights  and  of  all  of  the 
material  circumstances  of  the  cases  lies  by 
for  a  considerable  time  and  knowingly  and 
deliberately  permits  another  to  deal  with 
property  or  incur  expense  under  the  belief 
that  this  transaction  has  been  recognized,  or 
freely  and  advisedly  abstains  for  a  consid- 
erable lapse  of  time  from  impeaching  it, 
there  is  acquiescence,  and  the  transaction, 
although  originally  impeachable,  becomes 
unimpeachable  in  equity.  2  Herman,  Estop- 
pel and  Res  Judicata,  {  1063.  It  is  a  familiar 
principle  that  courts  of  equity  will  only 
grant  relief  in  cases  in  which  the  application 
therefor  is  made  promptly  and  without  un- 
'  reasonable  delay,  whatever  may  be  the  mer- 
its of  the  controversy.  Laches  and  neglect 
ought  forever  to  be  discouraged.  There  is  in 
chancery  always  a  limitation.  Nothing  will 
bring  a  court  of  equity  into  action  but  pure 
equity  and  a  reasonable  diligence.  The 
strongest  equity  may  be  forfeited  by  laches 
or  abandoned  by  acquiescence.  Nothing  can 
call  forth  an  equity  court  into  activity  but 
conscience,  good  faith,  and  reasonable  dili- 
gence. Where  these  are  lacking  the  court 
is  passive,  and  does  nothing.  Laches  and 
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neglect  are  always  discountenanced.  Great 
West.  Min.  Co.  v.  Woodmas  of  Alston  Min. 
Co.  14  Colo.  91,  23  Pac.  908;  Peebles  v.  Read- 
ing, 8  Serg.  &  R.  493;  Sullivan  v.  Portland 
&  K.  R.  Co.  94  U.  S.  811,  24  L.  ed.  824; 
Smith  V.  Clay,  2  Ambl.  645.  It  is  true,  as 
a  general  rule,  that  when,  in  case  of  an  ex- 
press trust,  the  relation  of  trustee  and 
cestui  que  trust  is  admitted  to  exist,  and 
there  ia  no  assertion  of  adverse  claim  .or 
ownership  by  the  trustee,  lapse  of  time  can 
coiistitute  no  bar  to  relief;  but,  where  the 
trust  relation  is  repudiated,  or  the  acts  of 
the  parties,  or  other  circumstances,  give  rise 
to  presumptions  unfavorable  to  its  continu- 
ance, in  all  such  cases  a  court  of  equity  will 
refuse  relief  on  the  ground  of  lapse  of  time. 
The  fraud  must  be  one  that  is  secret  and 
concealed,  and  not  one  that  is  patent  and 
known.  The  presumption  is  that,  if  a  party 
affected  by  any  fraudulent  transaction  or 
management  might,  with  ordinary  care  and 
attention,  have  seasonably  detected  it,  he 
seasonably  had  actual  knowledge  of  it.  De 
Mares  v.  Gilpin,  15  Colo.  76,  24  Pac.  568. 

Measured  by  this  rule,  the  plaintiff  was  at 
fault.  Having  failed  to  receive  her  instal- 
ment of  interest  each  six  montlis  for  thir- 
teen years,  she  had  notice  that  the  defend- 
ant had  repudiated  the  trust,  if  any  existed, 
and  it  was  then  her  duty  to  make  such  in- 
vestigation as  would  advise  her  of  the  full 
situation.  Staving  had  notice  enough  to  ex- 
cite her  attention,  she  had  notice  of  every- 
thing to  which  it  is  subsequently  found  that 
such  inquiry  might  have  led,  and  this  in- 
quiry, if  any  had  been  made,  would  have 
led  to  the  information  that  this  property, 
which  had  at  one  time  belonged  to  the  es- 
tate, was  now  held  by  the  defendant,  claimed 
by  him  as  his  own  property,  and  dealt  with 
by  him  as  such.  But  it  is  said  that  it  was 
the  duty  of  the  defendant  to  inform  the 
p^iintiff  that  there  was  nothing  for  her,  and 
that,  having  failed  to  inform  her  how  he  was 
dealing  with  the  property,  he  is  guilty  of 
having  concealed  it  from  her.  This  is  not 
the  law  as  we  understand  it.  It  was  her 
business  to  inquire  as  to  what  had  become 
of  this  property.  Slight  inquiry  would  have 
informed  her  as  to  the  full  situation.  "Con- 
cealment by  mere  silence  is  not  enough. 
There  must  be  some  trick  or  contrivance  in- 
tended to  exclude  suspicion  and  prevent  in- 
quiry." De  Mares  v.  Gilpin,  supra;  Wood 
V.  Carpenter,  101  U.  S.  143,  25  L.  ed.  807. 
There  is  no  proof  of  anything  of  that  sort 
here.  The  order  of  the  county  court  to  sell 
the  Smith-Rice  note  was  made  in  April, 
1881,  and  the  entry  showing  the  sale  of  the 
note  was  made  in  June,  1881.  This  was  a 
matter  of  record.  On  July  20,  1881,  the 
deeds  from  defendant  to  Mrs.  Wallace  and 
from  Mrs.  Wallace  to  T.  Dewey  Woodruff, 
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of  the  Bent  county  lands,  were  recorded.  On 
July  26,  I88I,  the  deeds  between  the  same 
parties  as  to  the  Las  Animas  county  lands 
were  recorded.  On  September  23,  1881,  the 
deed  from  John  to  defendant  for  the  Trini- 
dad lots  was  rcuorded.  On  September  30, 
1881,  the  deed  from  John  to  T.  Dewey 
Woodruff,  covering  the  lands  sold  by  Oo'Jins, 
trustee,  was  recorded.  On  the  same  date  the 
power  of  attorney  from  T.  Dewey  Woodruff 
to  T.  T.  Woodruff  was  recorded.  On  !March 
30,  1882,  petition  to  sell  real  estate  in  Ad- 
ams county,  Illinois,  was  instituted,  and 
plaintiff,  Williams,  appeared  and  filed  her 
answer.  In  October,  1883,  the  deed  from 
T.  Dewey  Woodruff  and  Mrs.  Wallace  to 
T.  T.  Woodruff,  of  the  Las  Animas  county 
lands,  was  recorded.  In  March,  1885,  deed 
from  T.  Dewey  Woodruff  to  defendant  for 
the  Las  Animas  county  lands  was  recorded. 
In  March,  1885,  deeds  were  recorded  in  Las 
Animas  and  Bent  coiinties,  showing  trans- 
fers from  T.  Dewey  Woodruff  to  Mrs.  Wal- 
lace, and  from  her  to  defendant.  In  Decem- 
ber, 1885,  defendant  deeded  to  F.  T.  Moore 
an  undivided  half  interest  in  certain  lands. 
In  1887  defendant  sold  certain  lots  to  the  La 
Junta  Town  Company.  In  1890  he  made  a 
declaration  of  trust  of  the  Highland  addition 
to  the  people  of  La  Junta.  So  it  appears 
that  there  was  no  effort  upon  the  part  of 
defendant  to  conceal  any  of  these  proceed- 
ings. The  deeds  were  promptly  recorded  and 
notioe  thereby  promptly  given  to  all  the 
world  that  he  was  treating  this  property  as 
his  own.  There  was  an  absolute  lack  of  any 
reasonable  diligence,  or  any  diligence  what- 
ever, on  the  part  of  plaintiff  to  discover 
these  transactions.  She  could  have  discov- 
ered all  these  matters  by  simply  writing  to 
the  court  at  Trinidad,  and  to  the  recorders 
of  the  several  counties.  Having  had  the 
means,  she  must  be  presumed  to  have  had 
the  Icnowledge  itself.  "Reasonable  diligence 
is  always  necessary  to  incite  the  activity  of 
a  court  of  equity.  The  strongest  -equity 
may  be  forfeited  by  laches  or  abandoned  by 
acquiescence."  McLaughlin  v.  Thompson,  2 
Colo.  App.  140,  2fl  Pac  817. 

It  is  said  in  Warren  v.  Adams,  10  Colo. 
626,  36  Pac.  608:  "An  essential  element  in 
a  case  to  constitute  laches  is  that  the  party 
whose  delay  is  in  question  shall  have  been 
blamable  therefor  in  the  contemplation  of 
equity;  that  he  ought  to  have  moved  before, 
if  he  desired  the  peculiar  and  discretionary 
relief  which  courts  of  equity  afford.  There 
must  therefore  have  been  knowledge,  actual 
or  imputable,  of  the  facts,  which  should  have 
prompted  a  choice  either  to  diligently  seek 
equitable  relief  or  thereafter  to  be  content 
with  such  remedies  as  a  court  of  law  might 
afford."  In  this  case,  if  the  plaintiff  did  not 
have  actual  knowledge,  she  at  least  had 
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imputable  knowledge  of  the  fcets.  Hav- 
ing knowledge  that  the  estate  was  treated 
as  insolvent,  and  failing  and  neglecting  to 
make  any  of  the  numerous  inquiries  which 
would  have  put  her  in  possession  of  all  the 
circumstances,  she  will  be  deemed  to  have 
slept  upon  her  rights,  and  cannot  now  be 
afforded  relief. 

In  the  case  of  Batemaa  v.  Reitler,  10  Cola 
553,  36  Pac.  SSI,  it  is  said:  "If  site  was  en- 
titled to  the  portion  owned  by  Robert  Stand- 
ring  at  the  time  of  his  demise,  she  should 
have  set  up  such  claim;  instead  of  doing  this 
she  waited  nearly  four  years  after  the  con- 
firmation of  the  sale  before  asserting  such 
claim.  In  the  meantime  a  portion  of  the 
property  had  been  deeded  by  the  purchasers, 
and  third  parties  had  paid  out  large  sums 
upon  the  faith  of  the  order  of  the  court. 
During  all  this  time,  the  purchasers  had 
been  in  possession,  presumably  paying  taxes 
upon  the  property,  or  otherwise  it  would 
have  been  sold  for  taxes.  In  this  new  coun- 
try the  value  of  city  property  fluctuates 
continually,  and  parties  claiming  title  there- 
to cannot  be  allowed,  with  full  information, 
to  remain  silent  for  years,  while  interested 
parties  invest  on  the  strength  of  a  title  ap- 
parently perfect.  To  allow  plaintiff  in  error 
to  maintain  this  suit  would  be  a  manifest 
injustice  and  a  fraud  upon  the  rights  of  the 
defendants.  By  a  familiar  principle,  a  party 
who  is  guilty  of  laches  or  unreasonable  de- 
lay in  asserting  his  rights  must  be  denied 
equitable  relief."  In  the  ease  before  the 
court,  instead  of  waiting  four  years,  as  in 
the  Bateman  v.  Reitler  Case,  the  plaintiff 
saw  fit  to  wait  for  thirteen  years,  during 
which  time  she  had  permitted  the  defendant 
to  treat  this  property  as  his  own.  He  had 
donated  to  the  public,  in  a  manner  which  ha 
considered  would  inure  to  the  benefit  of  this 
property,  upwards  of  $28,000.  He  had  erect- 
ed valuable  improvements  upon  the  property. 
He  devoted  the  energies  of  the  best  years 
of  his  life  to  the  upbuilding  of  the  com- 
munities in  which  this  property  was  situate, 
so  as  to  make  it  valuable. 

What  is  said  in  the  case  last  cited  as  to 
the  fluctuating  value  of  property  in  this  new 
country  is  peculiarly  applicable  to  this  case. 
For  instance,  about  the  time  that  Mr.  Wood- 
ruff was  appointed  executor,  M«.  French,  * 
one  of  the  original  plaintiffs  in  this  action 
and  an  aunt  of  plaintiff,  Williams,  wrote  to 
certain  citizens  of  Trinidad  as  to  the  value 
of  this  estate.  They  informed  her  that  the 
entire  property  was  worth  but  a  few  thou- 
sand dollars;  that  the  lands  known  as  the 
"Powell  Cafion  lands,"  being  the  same  lands 
which  were  sold  under  the  Hill  trust  deed, 
were  worth  from  $1.26  to  $2.50  per  acre;  yet 
we  find  some  time  later  that  defendant  sold 
a  portion  of  these  lands  for  $100  per  acre^ 
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and  it  k  said  that,  at  the  time  of  the  trial 
of  this  case,  they  were  again  of  but  nominal 
value.  So  with  the  lands  in  Trinidad  and 
in  La  Junta.  Some  years  the  prospects  were 
bright,  and  the  lands  would  be  worth  con- 
siderable money.  Other  years  there  would 
be  no  market  for  them,  and  they  would  be 
of  but  little  value.  This  is  but  the  experi- 
ence of  nearly  all  new  communities.  Plain- 
tiff may  not  sit  by  and  watch  the  defendant 
treat  the  property  as  his  own,  sell  it,  ex- 
change it,  improve  it,  and  expend  his  money 
for  public  improvement  to  enhance  the  value 
of  the  property  until  it  becomes  extremely 
valuable,  and  then  say  it  belongs  to  her 
and  his  labor  was  vain.  Having  failed  to 
speak  when  equity  demanded  that  she 
should,  she  cannot  now  be  heard  when  con- 
science demands  that  she  be  silent.  True, 
she  claims  that  she  did  not  have  knowledge 
of  these  things,  but  she  had  the  means  of 
knowledge,  and,  having  had  the  means  of 
knowledge,  she  will  be  considered  as  having 
had  the  knowledge  it&elf. 

In  Hagerman  v.  Bates,  6  Colo.  App.  402, 
38  Pac.  1104,  Judge  Bissell  says:  "When 
the  foundations  of  our  system  of  equity 
jurisprudence  were  first  laid  by  the  learned 
lawyers  and  the  wise  judges  who  were  its 
authors,  it  was  declared  that  whenever  a 
party  invoked  the  extraordinary  powers  of 
a  court  of  equity  to  compel  the  specific  per- 
formanoe  of  a  contract,  he  must  proceed 
with  both  diligence  and  promptness.  .  .  . 
The  absence  of  this  diligence  has  long  ^ce 
become  crystallized  in  the  legal  term 
'laches,'  which  is  incapable  of  an  exact  defi- 
nition, and  dependent  upon  neither  the  lapse 
of  time  nor  the  force  of  those  statutes 
which,  in  actions  at  law,  determine  generally 
the  plaintiff's  right.  The  defense  of  laches 
is  in  no  sense  dependent  upon  the  statute  of 
limitations.  The  lapse  of  time  and  the 
staleness  of  the  claim  are  undoubtedly  the 
governing  considerations  which  control  the 
application  of  this  rule,  but  the  parties  are 
always  held  bound  to  proceed  with  reason- 
able diligence  in  the  enforcement  of  their 
rights."  Then,  after  reoiting  the  facts,  the 
court  further  says:  "It  may  be  truthfully 
said  that  for  eight  mortal  years  the  plain- 
tiffs failed  to  prosecute  their  action.  There 
was  a  most  notable  absence  of  that  'con- 
science, good  faith,  and  reasonable  diligence,' 
wliich  courts  of  equity  always  require."  It 
ia  true  that  this  case  was  reversed  in  24 
Ck>Io.  72,  49  Pac.  139,  by  this  court,  but  the 
■oundness  of  the  doctrines  of  law  as  an- 
nounced in  the  court  of  appeals  was  not  dis- 
puted. The  oourt  found  that  there  were  suf- 
ficient facts  to  excuse  the  delay  of  plaintiffs 
in  that  action,  and  the  case  was  reversed, 
not  because  of  any  error  in  the  law  an- 
nounced by  Judge  Bissell,  but  because  it 
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was  found  that  the  delay  was  occasioned  by 
matters  which  rendered  the  plaintiff  excusa- 
ble. No  excuse  is  offered  in  this  case,  ex- 
cept, forsooth,  that  the  defendant  had  not 
advised  the  plaintiff  as  to  his  actioiitt. 

Whatever  may  be  said  as  to  the  moral 
obligation  resting  upon  the  defendant,  there 
was  still  a  legal  obligation  resting  upon  the 
plaintiff,  whereby  it  was  her  duty  to  take 
some  independent  action  for  the  purpose  of 
supplying  herself  with  such  information  as 
would  lead  her  to  a  full  knowledge  of  the 
facts.  The  plaintiff,  knowing  that  she  was 
a  devisee  under  the  will,  and  learning  that 
the  estates  of  Rice  in  Iowa  and  Illinois  were 
insolvent,  and  knowing  that  defendant  was 
engaged  in  the  settlement  of  the  estate  in 
Colorado,  and  that  the  estate  her«  was  in- 
solvent, had  sufficient  knowledge  to  put  her 
upon  her  inquiry  to  determine  or  discover 
what  had  become  of  this  property.  The 
slightest  effort  would  have  led  her  to  the 
true  situation.  It  was  only  necessary  for 
her  to  inquire  of  her  aunt,  under  whose  roof 
she  was  then  sleeping,  to  learn  all  that  she 
could  have  learned  at  the  time  of  the  com- 
mencement of  this  action.  "No  docMne  is' 
so  wholesome,  when  wisely  administered,  as 
that  of  laches.  It  prevents  the  resurrection 
of  stale  titles,  and  forbids  the  spying  out 
from  the  records  of  ancient  and  abandoned 
rights.  It  requires  of  every  owner  that  he 
take  care  of  his  property,  and  of  every 
claimant  that  he  make  known  his  claims.  It 
gives  to  the  actual  and  longer  possessor  se- 
curity, and  justifies  him  in  all  efforts  to  im- 
prove and  make  valuable  the  p^perty  he 
holds.  It  is  a  doctrine  received  with  favor, 
because  its  proper  application  works  out  jus- 
tice and  equity,  and  often  bars  the  holder  of 
a  mere  technical  right,  which  he  has  aban- 
doned for  years."  Naddo  v.  Bardon,  2  C. 
C  A.  335,  4  U.  S.  App.  642,  61  Fed.  493. 
"The  term  laches'  in  its  broad  legal  sense, 
as  interpreted  by  courts  of  equity,  signi- 
fies such  unreasonable  delay  in  the  assertion 
of  and  attempted  securing  of  equitable 
rights  as  should  constitute,  in  equity  and 
good  conscience,  a  bar  to  recovery.  .  .  . 
A  learned  judge  has  aptly  and  beautifully 
said  that  this  power,  as  exercised  by 
courts  of  equity  is  well  symbolized  by  the 
emblem  of  Time,  'who  is  depicted  as  car- 
rying a  scythe  and  an  hourglass,  that  while 
with  one  he  cuts  down  the  evidence  which 
might  protect  innocence,  with  the  other  he 
metes  out  the  period  when  innocence  can  no 
longer  be  assailed.'  No  specific  limit  of 
time  can  be  fixed  within  which  the  doctrine 
may  be  successfully  invoked  in  courts  of 
equity.  It  is  not  essential  that  such  time 
should  have  elapsed  as  to  make  the  statute 
of  limitations  effective.  ...  A  delay 
which  might  have  been  of  no  consequence  ia 
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an  ordinaiy  case  may  be  amply  sufiScient  to 
bar  the  title  to  relief  when  the  property  ia 
of  a  speculative  character.  ...  If  the 
property  ia  of  a  speculative  or  precarious 
nature,  it  is  the  duty  of  a  man  complaining 
of  fraud  to  put  forward  his  complaint  at 
the  earliest  possible  time.  He  cannot  be  al- 
lowed to  remain  passive,  prepared  to  afiSrm 
the  transaction  if  the  concern  should  pros- 
per, or  to  repudiate  it  if  that  should  prove 
to  his  advantage."  Graff  v.  Portland  Town 
&  Mineral  Co.  12  Colo.  App.  106,  54  Pac.  854; 
Kerr,  Fraud  ft  Mistake,  306;  Williams  v. 
Rhodes,  81  IlL  671.  "The  question  ordinarily 
is  whether,  during  the  period  of  delay,  such 
changes  have  taken  place  in  the  position  of 
parties,  relative  to  the  subject-matter  of  the 
litigation,  as  to  render  it  inequitable  to  per- 
mit the  enforcement  of  rights,  concerning 
which  otherwise  there  might  be  no  difficulty. 
If,  while  the  injured  party  is  unnecessarily 
inactive,  .  .  .  the  other  party,  on  the 
faith  of  an  apparent  situation,  the  reality  of 
which  he  had  no  reason  to  doubt,  has  so 
changed  his  position  that,  if  existing  condi- 
tions were  disturbed,  he  would  suffer  in- 
jury, the  delay  is  chargeable  as  laches,  and, 
in  equity  the  consequence  of  the  laches  is 
the  loss  of  the  remedy."  Du  Bois  v.  Clark, 
12  a>lo.  App.  220,  65  Pac.  750. 

Measured  by  this  rule,  we  find  that  de- 
fendant, relying  upon  his  own  good  faith 
and  believing  that  this  property  was  his 
own,  expended  his  time,  energy,  and  many 
thousands  of  dollars  in  the  development  of 
the  section  of  country  wherein  the  property 
was  situate,  with  the  purpose  of  making  it 
valuable  and  his  investment  profitable. 
After  he  has  succeeded  in  doing  this  and  the 
plaintiff  sat  by  silently  for  thirteen  years, 
during  the  progress  of  this  development,  she 
ought  not  now  to  be  heard  claiming  that 
this  money,  labor,  and  eoergy  were  expend- 
ed for  her  use  and  benefit.  "The  plaintiff  has 
slept  upon  his  alleged  rights.  His  opponent 
has  long  been  allowed  to  possess  and  enjoy 
the  disputed  property  without  complaint. 
The  controversy  has  probably  been  settled. 
The  evidence  has  been  lost  or  obscured.  The 
plaintiff  has  sought  advantage  by  delay. 
His  action  is  an  experiment.  There  can  be 
no  justice  or  equity  in  his  claim."  Dunne 
T.  -Stotesbury,  16  Colo.  89,  26  Pac  333. 

In  Manning  v.  San  Jacinto  Tin  Co.  9  Fed. 
737,  it  is  said:  "It  must  not  be  forgotten, 
not  only  that  the  world  'moves  on,'  but 
that  in  this  age  and  country  and  in  this  part 
of  the  country,  it  moves  rapidly.  Three 
years  now,  and  especially  in  California,  is 
longer,  in  events  and  progess,  than  twenty 
years  some  centuries  ago,  when  the  statutes 
of  limitation  were  adopted  in  England. 
[The  same  is  true  in  Colorado.]  Parties 
rannot  lie  down  to  sleep  upon  their  rights, 
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and,  on  waking  up  many  years  afterwards, 
find  them  in  the  same  condition  as  that  in 
which  they  were  left.  Even  Rip  Van  Win- 
kle, in  a  slower  period  and  among  a  slower 
people,  when  aroused  from  his  twenty  years' 
slumbers  in  the  recesses  of  the  mountains, 
in  the  neighborhood  of  'Sleepy  Hollow,' 
found  that  Hbe  world  had  'moved  on.'  .  .  . 
If  the  open,  known,  notorious  facts  suggest- 
ed in  the  bill,  and  apparent  upon  the  public 
records  of  the  county,  did  not  in  fact  put  the 
complainant  and  his  'grantor'  upon  inquiry, 
and  lead  them  to  a  discovery  of  the  frauds 
charged,  .  .  .  they  must  indeed  'have 
been  grossly  neglectful  of  their  own  inter- 
ests.' "  The  above  remarks  are  especially  ap- 
plicable to  the  case  at  bar.  The  thirteen 
years  between  the  time  when  the  plaintiff 
should  have  commenced  to  receive  her  semi- 
annual interest,  and  the  beginning  of  this 
suit,  were  big  with  progress  in  the  counties 
in  which  this  property  was  located.  The 
world  moved  on  in  that  locality;  the  re- 
pudiation of  the  trust,  if  there  was  a  trust,- 
was  BufiSciently  open  and  notorious  to  put 
this  plaintiff  on  notice;  and  she  could  not 
indulge  in  a  Rip  Van  Winklian  slumber  dur- 
ing the  thirteen  years  and  then  expect  to 
wake  up  and  find  matters  in  the  same  con- 
dition in  which  they  were  left.  "The  law  of 
laches,  like  the  principle  of  the  limitation  of 
actions,  was  dictated  by  experience,  and  is 
founded  in  a  salutary  policy.  .  .  .  The 
rule  which  gives  it  the  effect  prescribed  is 
necessary  to  the  peace,  repose,  and  welfare 
of  society.  A  departure  from  it  would  open 
an  inlet  to  the  evils  intended  to  be  ex- 
cluded." Brown  v.  Buena  Vista  County,  95 
U.  8.  167,  24  L.  ed.  422. 

In  the  case  of  Young  t.  Cook,  30  Miss.  332, 
the  court  says:  "It  may  be  said,  however, 
that  Shotwell  was,  under  the  will,  a  trustee, 
and  that  the  statute  does  not  run  in  such 
case.  This  is  true  in  regard  to  express 
trusts,  and  this  may  be  admitted  to  be  of 
that  character.  But  it  is  only  true  so 
long  as  the  character  of  trustee  and  cestui 
que  trust  exists.  By  the  settlement  made 
in  March,  1845,  both  parties  treated  the 
trust  as  satisfied.  The  petition,  however, 
says  that  the  trustee  devested  himself  of 
his  character  of  trustee  by  fraudulent 
means.  Admitting  this  to  be  true,  the  fraud, 
to  avail  the  party,  must  have  been  such 
that  he  could  noit,  by  the  use  of  reason- 
able diligence,  have  discovered  it  within  the 
period  prescribed  by  the  statute.  He  could 
have  made  this  discovery  as  well  in  one 
year  after  the  commission  of  the  fraud,  by 
proper  diligence,  as  in  the  time  alleged  in  hia 
petition."  That  is  true  in  this  case.  Sup- 
pose that  Woodruff  was  a  trustee  of  an  ex- 
press trust  when  he  made  his  final  settlement 
with  the  court  in  1881  wherein  he  stated 
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that  the  debts  were  atni  unpaid  and 'there 
was  nothing  to  satisfy  specific  legacies,  and, 
of  course,  nothing  for  residuary  legatees.  He 
repudiated  the  trust.  The  plaintiff  knew  of 
the  making  of  this  report,  or  had  the  means 
of  knowing  it.  Everything  that  she  has 
learned  since  1891  could  Us  well  have  been 
learned  many  years  prsTious  to  that  time. 
Numerous  cases  have  been  decided  by  thi^ 
court  where  delay  for  a  much  less  period 
than  that  fixed  by  the  statute  of  limitations 
has  been  held  to  preclude  the  right  of  the 
party  to  bring  the  suit.  In  such  cases,  it 
is  said,  courts  of  equity  act  upon  their  own 
inherent  doctrine  of  discouraging,  for  the 
pea«e  of  society,  the  prosecution  of  the  suit; 
and  no  general  rule  can  be  laid  down  for  the 
guide  of  the  court  in  every  case.  Kerr, 
Fraud  &  Mistake,  Bump's  ed.  306;  Williams 
T.  Rhodes,  81  ni.  671. 

Conceding  what  is  contended  for  by  the 
counsel  for  plaintiff,  that  time  does  not  run 
against  an  express  trust,  it  must  be  borne 
in  mind  that  this  rule  is  subject  to  the  qnali- 
fioation  that  when  the  truat  is  repudiated 
by  clear  and  unequiTocal  words  and  acts  of 
the  trustee  who  claims  to  hold  the  trust 
property  as  his  own,  and  such  repudiation 
and  claim  are  brought  to  the  notice  of  the 
beneficiary  in  such  a  manner  that  he  is 
called  upon  to  assert  his  equitable  rights,  or 
he  has  sufficient  information  to  put  him 
upon  his  inquiry,  time  will  be^n  to  run 
from  the  date  such  repudiation  and  claim, 
or  Information  which  would  have  led  to  the 
discovery,  came  to  the  knowledge  of  the 
beneficiary.  Again,  H  is  said  by  another 
court:  "It  is  true,  as  a  general  rule,  that 
where  the  relation  of  trustee  and  cestui 
que  trust  is  uniformly  admitted  to  exist, 
and  there  is  no  assertion  of  adverse  claim 
or  ownership  by  the  trustee,  lapse  of  time 
can  constitute  no  bar  to  relief.  But  where 
the  trust  relation  is  repudiated,  or  time 
and  long  acquiescence  have  obscured  the 
nature  and  character  of  the  trust,  or  the 
acts  of  the  parties,  or  other  circumstances, 
give  rise  to  presumptions  unfavorable  to  its 
continuance, — ^in  all  such  cases,  a  court  of 
equity  will  refuse  relief  on  the  ground  of 
the  lapse  of  time  and  its  inability  to  do 
complete  justice."  Nettles  t.  Nettles,  07 
Ala.  699. 

In  Buckner  t.  Calcote,  28  Miss.  690,  it  is 
said:  "In  the  present  case,  there  was  a 
lapse  of  about  eleven  years,  according  to  the 
statements  of  the  bill,  before  any  efforts 
were  made  to  investigate  the  alleged  frauds, 
when,  from  their  nature  as  stated,  they  were 
open  to  detection  all  this  period  of  time. 
It  would  be  dangerous  and  mischievous  in 
the  extreme  to  sanction  a  rule  that  would, 
under  such  circumstances,  permit  transac- 
tions so  long  acquiesced  in  and  involving 
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immense  interests,  not  only  to  the  parties 
directly  implicated,  but  in  all  reasonable 
probability  to  innocent  persons  whose  rights 
are  connected  with,  or  dependent  upon,  them, 
to  be  set  aside  and  annulled  without  the 
clearest  equity  shown  by  the  complainant, 
and  the  absence  of  all  laches." 

In  the  case  of  Hammond  v.  Hopkins,  143 
U.  a  244,  36  L.  ed.  143,  12  Sup.  a.  Rep. 
427,  it  appears  that  the  trustee  purchased, 
as  charged  here,  through  an  intermediator 
at  his  own  sale;  and  that  court,  through  the 
chief  justice,  said:  "Each  cose  must  neces- 
sarily be  governed  by  its  own  circumstances, 
since,  though  the  lapse  of  a  few  years  may 
be  sufficient  to  defeat  the  action  in  one 
case,  a  longer  period  may  be  held  requisite 
in  another,  dependent  upon  the  situation  of 
the  parties,  the  extent  of  their  knowledge  ' 
or  means  of  information,  great  changes  in 
values,  the  want  of  probable  grounds  for 
the  imputation  of  intentional  fraud,  the  de- 
struction of  specific  testimony,  the  absence 
of  any  reasonable  impediment  or  hindrance 
to  the  assertion  of  the  alleged  rights,  and 
the  like."  Marsh  ▼.  Whitmore,  21  Wall. 
178,  22  L.  ed.  482;  Landsdale  v.  Smith,  106 
U.  S.  391,  27  L.  ed.  219,  1  Sup.  Ct  Rep.  350; 
Norris  V.  Haggin,  136  U.  S.  386,  34  L.  ed. 
424,  10  Sup.  a.  Rep.  942;  MackaU  T.  Oaai- 
lear,  137  U.  S.  666,  34  L.  ed.  776,  11  Sup. 
Ct.  Rep.  178;  Hanner  V.  Moulton,  138  U.  S. 
486,  34  L.  ed.  1032,  11  Sup.  Ct.  Rep.  408. 

It  is  claimed  that,  because  the  plaintiff 
resided  at  a  grsat  distance  from  the  scene 
of  the  transaction,  she  necessarily  remained 
in  ignorance  of  many  of  the  facts  which 
were  open  and  notorious  to  the  people  resid- 
ing in  the  vicinity.  This  will  not  avail  her, 
because  it  has  been  determined  that  absence 
does  not  excuse  laches.  Absence  of  itself 
is  no  excuse.  -  Travel  and  communication 
are  easy.  If  she  could  not  and  did  not  care 
to  go  to  the  location  of  the  property,  she 
could  easily  have  written  and  ascertained 
exactly  what  was  being  done  with  it,  and 
with  equal  ease  could  have  given  notice  of 
her  claim.  There  cannot  be  one  law  of 
laches  for  the  resident  and  another  for  the 
nonresident.  Naddo  v.  Bardon,  2  C.  C.  A. 
335,  4  U.  S.  App.  642,  61  Fed.  496.  In  the 
case  of  Broderick's  Will,  21  Wall.  603, 22  L. 
ed.  699,  it  is  said:  "They  do  not  pretend 
that  the  facts  of  the  fraud  were  shrouded 
in  concealment,  but  their  plea  is  that  they 
lived  in  a  remote  and  secluded  region,  far 
from  means  of  information,  and  never  heard 
of  Broderick's  death,  or  of  the  sale  of  his 
property,  or  of  any  events  connected  with 
the  settlement  of  his  estate,  until  many 
years  after  these  events  had  transpired. 
Parties  cannot  thus,  by  their  seclusion  from 
the  means  of  information,  claim  exemption 
from  the  laws  that  control  human  affair8| 
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and  set  up  a  right  to  open  up  all  the  trans- 
actions of  the  past.  The  world  must  move 
on,  and  those  who  claim  an  interest  in  per- 
sons or  tilings  must  be  charged  with  knowl- 
edge of  their  status  and  condition  and  of 
the  vicissitudes  to  which  they  are  subject." 

While  it  may  be  true  that  the  defendant 
has  dealt  with  this  estate  in  a  manner  pro- 
hibited by  law,  upon  which  subject  we  ex- 
press no  opinion,  yet,  from,  the  careful  in- 
vestigation which  we  have  made  of  this  rec- 
ord, we  cannot  find  that  the  plaintiff  is  in  a 
position  to  complain.  The  authorities  cited 
in  this  opinion  are  enough,  and  more  than 
enough,  to  prohibit  us  from  granting  her  re- 
lief. 

The  judgment  of  the  lower  court  will 
therefore  be  reversed,  and  the  cause  re- 
manded, with  instructions  to  dismiss  the 
bill  at  plaintiff's  cost. 

Oabbett,  Ob.  J.,  and  Goddard,  J.,  concur. 

Petition  for  rehearing  denied  February 
6,  190ft. 
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FRAKK  A.  FAXON  e^  aL 

(—Kan.  — ,  86  Paa  760.) 

Contract — ^managing  agency— termination. 

1.  A  contract  that  one  party  was  to  be 
the  managing  agent  of  a  drug  store  owned 
by  another,  which  might  be  terminated  at 
any  time  by  either  party,  and  in  which  it 
was  agreed  that,  instead  of  a  salary,  the 

Headnotes  by  Johnston,  Ch.  J. 


agent's  compensation  should  depend  i. 
the  extent  and  success  of  the  business,  cre- 
ated a  personal  relation  which  was  dissolved 
by  the  death  of  one  of  the  parties,  and  was 
without  binding  effect  upon  the  administra- 
tor of  his  estate. 
Administration — continnation  of  bnsiness. 

2.  In  the  absence  of  a  testamentary  di- 
rection an  administrator  of  the  estate  of  a 
deceased  person  cannot  carry  on  the  busi- 
ness of  the  decedent,  and  if  he  does  so  with- 
out authority  he  will  be  individually  bound 
for  the  contracts  of  the  business. 

(May  12,  1906.) 

PRROR  to  the  District  Court  for  Doniphan 
.■*-^  County  to  review  a  judgment  in  favor 
of  plaintiffs  in  an  action  brought  to  hold 
defendant  liable  for  supplies  furnished  to  a 
store  which  was  being  run  under  defend- 
ant's authority.     Affirmed. 

Statement  by  Johnston,  Ch.  J.: 
Action  by  Faxon,  Horton,  &  Gallagher  to 
recover  for  drugs  purchased  for  the  "Elk 
Pharmacy,"  in  Kansas'  City.  C.  F.  McCormick 
owned  a  drug  store  and  employed  R.  E. 
Ela,  Jr.,  as  his  agent  and  manager  of  the 
store.  A  few  months  afterward  McCormick 
died,  and  J.  A.  Campbell  was  appointed  ad- 
ministrator of  the  estate.  Campbell  took 
possession  of  the  drug  store,  inventoried 
the  stock,  and  agreed  with  Ela  to  continue 
the  business  upon  the  same  plan  as  it  had 
been  conducted  in  McCormick's  lifetime. 
The  business  was  continued  for  about  six 
months,  during  which  time  the  goods  in  suit 
were  purchased;  but,  as  it  was  not  a  suc- 
cess, it  was  discontinued,  and  the  stock  of 
drugs  was  sold  to  Mrs.  McCormick.  The 
written  agreement  under  which  the  store 


Case  Note.  —  Termination  of  contract  of  i  $1   a  lesson  for  those  who  did  not  them- 
employment  by  master's  death:  ^^^^  The 


death  of  a  master  before  the  expiration  of 
the  term  of  service  terminates  the  contract 
of  hire,  where  the  contract  created  a  per- 
sonal relationship  between  the  master  and 
the  servant.  Lacy  v.  Getman,  119  N.  Y.  100, 
6  L.R.A.  728,  16  Am.  St.  Rep.  806,  23  N.  E. 
452. 

The  following  cases  show  the  character 
of  contracts  that  come  within  this  principle, 
and  are  therefore  terminated  by  the  death 
of  the  master  before  the  expiration  of  the 
term:  A  contract  to  render  personal  serv- 
ices as  a  farm  laborer  under  the  master's 
daily  personal  direction  and  supervision, — 
Lacy  V.  Getman,  supra;  a  contract  by  which 
a  merchant  taiior  employed  a  man  as  cut- 
ter in  his  shop  for  a  year  at  an  agreed  price 
per  week, — ^Babcock  v.  Goodrich,  3  How.  Pr. 
N.  S.  52;  a  contract  by  which  one  employed 
a  teacher  to  give  lessons  in  the  German  lan- 
guage to  such  pupils  as  the  former  might 
send  to  her.  and  to  pay  her  at  the  rate  of  ' 
6L.R.A.(N.S.) 


selves  pay, — ^Arming  v.  Steinway,  36  Misc. 
220,  71  N.  Y.  Supp.  810;  an  agreement  by 
which  one  who  was  engaged  in  the  jewelry 
business  hired  a  clerk  and  salesman  in  the 
business  for  three  years  at  a  certain  salary, 
— Yerrington  v.  Greene,  7  R,  I.  589,  84  Am. 
Dec.  578;  a  contract  of  a  Catholic  priest 
personally  to  pay  an  organist  for  a  certain 
time,  where  the  church  was  subsequently 
closed  because  of  the  former's  death, — ^Har- 
rison V.  Conlan,  10  Allen,  86. 

So,  a  contrail  to  care  for  a  stallion  waa 
held,  in  Oasto  t.  Murray  (Or.)  81  Pac.  883, 
to  have  been  terminated  with  the  death  of 
the  owner  of  the  horse. 

In  California  a  statute  makes  notice  of  an 
employer's  death  operate  as  a  termination 
of  the  contract  of  employment  by  the 
month,  unless  it  is  necessary  for  the  serv- 
ant to  continue  his  services  in  order  to 
protect  the  interests  of  his  employer's  suc- 
cessor from  serious  injury.  Weithoff  y- 
Murray,  7«  Cal.  508,  18  Pac.  ^Se-  i 
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waa  managed  by  Ela  prior  to  McCormick's 
death  is  aa  follows: 

Know  all  men  by  these  presents,  that  R. 
E.  Ela,  Jr.,  of  Kansas  City,  Kansas,  party  of 
the  first  part,  and  C  F.  MoCormick,  of  Kan- 
sas City,  Missouri,  party  of  the  second  part, 
have  entered  into  this  agreement  on  the  1st 
day  of  February,  1903,  witness  as  follows: 
That  R.  E.  Ela,  Jr.,  party  of  the  first  part 
and  C.  F.  McCormiok,  party  of  the  second 
part,  have  entered  into  a  contract  this  1st 
day  of  February,  1903,  that  R.  E.  Ela.  Jr., 
is  to  be  the  manager  of  said  drug  store  now 
owned  by  C.  F.  McCormiok  located  in  Kan- 
sas  City,  Kansas,   on   lot    two    (2)    block 

three  (3),  No.  1932  Walnut  .    Park 

Addition.  It  is  agreed  between  the  parties 
that  R.  E.  Ela,  Jr.,  is  to  be  in  full  charge  of 
the  store  and  in  full  control  of  its  manage- 
ment, and  to  be  its  manager;  and  it  is  fur- 
ther agreed  between  the  parties  to  this  con- 
tract that  C.  F.  McCormick  is  the  sole  own- 
er and  proprietor  of  all  stock,  merchandise, 
and  fixtures  in  said  store.  It  b  further 
agreed  between  the  party  of  the  first  part 
and  the  party  of  the  second  part  that  the 
stock  of  goods  shall  be  kept  up  to  the  in- 
voice price  which  the  goods  invoiced  on  or 
about  the  1st  of  October,  1902;  and  it  is 
further  agreed  that  the  amount  of  stock,  in- 
cluding medicines,  drugs,  sundries,  fixtures, 
other  goods  and  merchandise,  shall  always 
be  equal  and  amount  to  invoioe  price  which 
the  goods  invoiced  on  or  about  the  first  days 
of  October,  1902.  It  is  further  agreed  and 
consented  on  the  part  of  R.  E.  Ela,  Jr.,  that 
he  will  put  in  all  of  his  time,  energy,  and 
efforts  to  control  such  business,  and  that 
he  will  not  engage  in  any  other  business 
while  this  contract  is  in  effect,  but  give  his 


whole  time  and  attention  to  the  manage- 
ment of  the  store  now  subject  of  this  con- 
tract. It  is  further  agreed  that  R.  E.  Ela, 
Jr.,  shall  have  full  charge  of  said  store,  and 
that  R.  E.  Ela,  Jr.,  of  the  first  part,  out  of 
the  proceeds  of  the  business  shall  pay  all 
expenses  in  operating  the  store,  including 
light,  fuel,  water,  and  insurance.  It  is  fur- 
ther agreed  that  R,  E.  Ela,  Jr.,  is  to  pay  C. 
F.  McCormick,  party  of  the  second  part,  8 
per  cent  per  annum  on  five  thousand  ($6,- 
000)  doUa^.  To  be  paid  on  the  25th  of  each 
month.  The  first  payment  is  to  be  paid 
February  26,  1903.  The  amount  to  be  paid 
each  month  is  thirty- three  (33  1-3)  dollars 
and  the  payment  of  thirty-three  (33  1-3) 
dollars  is  to  be  paid  as  long  as  this  contract 
is  in  force.  R.  E.  Ela,  Jr.,  is  to  have  all 
of  the  profits  the  store  makes  after  paying 
the  8  per  oent  per  annum  monthly  payments 
to  C  F.  McCormick,  of  the  second  part;  and 
that  the  party  of  the  first  part  shall  draw 
no  salary  whatever.  It  is  further  agreed  by 
and  between  the  parties  hereto  that  the 
party  of  the  second  part  sliaU  have  the  priv- 
ilege and  reserve  the  right  to  put  an  end  tJ 
and  terminate  this  contract  any  time  if  be 
believes  the  business  is  not  running  satis- 
factory. It  is  further  agreed  on  the  part 
of  the  party  of  the  first  part  that  the  party 
of  the  second  part  shall  have  the  right  to 
sell,  convey,  and  dispose  of  this  stock  of 
merchandise  at  any  time  that  he  can  se- 
cure a  buyer  for  the  same,  and  also  take  im- 
mediate possession  of  said  stock  when  he 
has  found  a  buyer.  It  is  further  agreed  by 
party  of  the  second  part  that  R.  E.  Ela,  Jr., 
is  to  have  an  option  on  buying  said  stock 
if  it  is  to  be  sold  or  disposed  of,  (^tion  good 
for  thirty  days.  It  is  further  agreed  be- 
tween party  of  the  first  part  and  party  of 


The  right  to  damages  for  breach  of  a  con- 
tract of  hiring  was  denied  in  Womrath's 
Estate,  6  Pa.  Co.  Ct.  262,  in  which  the  court 
held  that  one  who  was  employed  under  an 
alleged  yearly  contract  to  care  for  horses 
and  carriages  and  as  a  general  workman 
about  the  place,  occupying  a  tenant  house 
on  the  premises  free  from  rent,  cannot  re- 
cover damages  for  a  breach  of  the  contract 
of  employment  which  was  caused  by  the  act 
of  God, — that  is,  the  death  of  the  employer; 
since  the  death  of  the  master  dissolves  a 
contract  of  hiring. 

The  contract  of  employment  was  held  to 
be  binding  on  the  master's  personal  tepie- 
sentatives,  in  Pugh  v.  Baker,  127  N.  C.  2, 
37  S.  E.  82,  in  which  the  court  said  that  a 
contract  by  which  a  landowner  hired  a  serv- 
ant to  cultivate  a  tract  of  land  for  a  defi- 
nite time,  at  a  certain  monthly  wage,  did 
not  terminate  with  the  death  of  tne  former, 
since  the  laborer  was  employed,  not  at  the 
will  of  the  master,  but  for  a  specified  time; 
and  the  personal  representatives  were  Ua- 
SL.R.A.(N.S.) 


ble  for  the  amount  earned,  although  part  of 
the  services  were  rendered  after  the  em- 
ployer's death. 

And  the  death  of  the  owner  of  a  planta- 
tion during  the  term  of  employment  was 
held,  in  Hill  v.  Robeson,  2  Smedes  &  M  541, 
not  to  put  an  end  to  the  term  of  service 
of  an  overseer  hired  by  the  former  for  one 
year  at  a  stipulated  wage;  and  the  overseer 
was  entitled  to  recover  from  the  estate  for 
the  whole  year. 

In  Toland  v.  Stevenson,  59  Ind.  485,  the 
plain  import  of  the  language  of  the  con- 
tract was  that  the  contract  did  not  depend 
on  the  continued  existence  of  the  deceased, 
who,  in  his  lifetime,  engaged  a  man  to  nurse 
and  care  for  himself  and  family  during  a 
period  of  sickness.  In  an  action  to  recover 
for  services  rendered  after  the  decedent's 
death,  the  court  held  that  it  was  not  un- 
reasonable to  suppose  that  the  decedent  in- 
tended to  employ  the  servant  until  the  fam- 
ily should  recover,  and  that  the  estats  was 
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the  second  part  that  second  party  can  make 
a  weekly  inspection  of  .the  books  and  ex- 
amine the  stock  and  demand  an  accounting 
at  any  time  desired.  It  ia  further  agreed 
that  R.  E.  Ela,  Jr.,  party  of  the  first  part, 
and  C.  F.  McCormick,  party  of  the  second 
part,  that  first  party  can  terminate  this 
contract  at  any  time  he  desires.  In  witness 
whereof,  parties  hereto  set  their  hands  and 
affix  their  seal  on  the  day  and  year  first 
above  written. 

R.  E.  Ela,  Jr. 

C.  F.  McCormick. 

The  goods  purchased  of  plaintiffs  below 
under  the  Campbell  regime  were  not  paid 
for,  and  hence  this  action  was  brought  and 
a  recovery  had  against  CampbelL 

Messrs.  Syan  &  Byan,  for  plaintiff  in  er- 
ror: 

Under  the  oircumstances,  a  continuance  of 
the  contract  in  good  faith  should  be  upheld. 

Sternberg  y.  Larkin,  BS  Kan.  205,  37  L.R. 
A.  195,  48  Fac.  861;  Getty  t.  Laikin,  69 
Kan.  648,  63  Fac  766. 

The  administrator  could,  in  his  discretion, 
eontinue  the  contract,  or  give  it  up,  if  he 
deemed  it  for  the  best  interest  of  the  estate. 

Walker's  Estate,  6  Pa.  Ck>.  Ct.  616. 

Where  a  party  is  to  receive  a  portion  of 
the  profits  as  compensation  for  his  services 
only,  and  is  not  held  out  as  a  partner,  he  is 
not  one. 

Shepard  t.  Pratt,  16  Kan.  809;  Chase 
County  ▼.  Carter,  24  Kan.  610;  Carson  t. 
Funk,  27  Kan.  627;  Eagle  Mfg.  Co.  v.  Jen- 
nings, 29  Kan.  669,  44  Am.  Rep.  668;  Hiatt 
▼.  Parker,  29  Kan.  771 ;  Atchison,  T.  &  8.  F. 
R.  Co.  v.  Hucklebridge,  62  Kan.  609,  04  Pac. 
68;  Wild  v.  Davenport,  48  N.  J.  L.  129,  67 
Am.  Rep.  662,  7  Atl.  295. 

An  atoiinistrator  may  carry  on  a  business 
a  reasonable  time  for  the  purpose  of  selling 
it  to  better  advantage. 

Fletcher  v.  American  Trust  &  Bkg.  Co. 
Ill  Ga.  300,  78  Am.  St.  Rep.  107,  36  S.  E. 
767;  2  Woemer,  Am.  Law  of  Administra- 
tion,    •     •     688.  689. 

He  need  not  wait  to  be  sued  before  per- 
forming his  testator's  contracts;  he  may 
execute  them  voluntarily. 

Denton  v.  Sanford,  103  N.  Y.  607,  9  N.  E. 
400;  McKeovra  v.  Harvey,  40  Mich.  226; 
Burton's  Estate,  16  Pa.  Co.  Ct.  246,  4  Pa. 
Dist.  R.  107;  Walker's  Estate,  supra;  Oliver 
▼.  Morgan,  10  Heisk,  322;  Comwell  ▼.  Deck, 
2  Redf.  87;  Oilman  v.  Wilber,  1  Dem.  547; 
Bowker's  Estate,  12  Phila.  88;  Citizens' 
Mut.  Ins.  Co.  v.  Ligon,  59  Miss.  305;  Avery 
V.  Myers,  60  Miss.  367;  Gray  v.  Hawkins,  8 
Ohio  St.  449,  72  Am.  Dec.  603;  Jackson  v. 
O'Brannin,  14  Ohio  St.  180;  Woerner,  Am. 
Iaw  of  Administration,  '688;  Lockart  t. 
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Forsythe,  49  Mo.  App.  654;  Janin  v.  Browne, 
59  Cal.  37;  MeCann  v.  Pennie,  100  Oal.  647, 
35  Pac.  158;  Smith  t.  Wilmington  Coal  Min. 
&  Mfg.  Co.  83  IlL  408;  Wild  v.  Davenport, 
■upra. 

Messrs.  Austin  &  Austin,  Karnes,  New,  8t 
KranthoS,  and  C.  W.  Reeder,  for  defendants 
in  error: 

The  title  to  the  property  vested  in  th» 
administrator. 

Presbury  v.  Hekett,  1  Kan.  App.  631,  42 
Pac  405;  18  Cyc  Law  A  Proc  p.  178} 
Sohouler,  Exrs.  &  Admrs.  S  200. 

Where  he  continues  a  business  as  an  ad- 
ministrator it  is  treated  as  his  personal 
business. 

Willis  V.  Sharp,  118  N.  Y.  686,  4  LJtA. 
493,  21  N.  E.  706. 

An  agent  employed  to  manage  his  prind- 
pol's  store  has  implied  authority,  for  the 
keeping  up  of  the  stock,  to  make  reasonable 
and  proper  purchases  of  goods  upon  his  prin- 
cipal's account. 

Mechem,  Agency,  S  396;  Banner  Tobacco 
Co.  V.  Jenison,  48  Mich.  469,  12  K.  W.  655; 
Schmidt  v.  Sandel,  30  La.  Ann.  S63;  Leo 
Austrian  ft  Co.  ▼.  Springer,  94  Mich.  343, 
34  Am.  St.  Rep.  864,  64  N.  W.  60;  Union 
Stock  Yard  A  Transit  Co.  v.  Mallory,  Son,  & 
Z.  Co.  167  IlL  654,  48  Am.  St.  Rep.  341,  41 
N.  E.  888;  Wachter  v.  Hioeniz  Assur.  Co. 
132  Pa.  428,  19  Am  St.  Rep.  603,  19  Atl. 
280. 

An  administrator  or  executor  is  not  justi- 
fied in  placing  or  leaving  the  assets  of  the 
estate  in  trade;  and,  if  he  does  so,  he  is  in- 
dividually liable  to  creditors  for  debts  con- 
tracted in  the  trade  or  business. 

Wightman  v.  Townroe,  1  Manle  ft  S.  412; 
Wms.  Exrs.  ft  Admrs.  6th  Am.  ed.  pp.  1880, 
1890;  Schouler,  Exrs.  ft  Admrs.  §  325;  11 
Am.  ft  Eng.  Enc  Law,  2d  ed.  pp.  973-977; 
18  Cyc.  Law  ft  Proc  p.  241;  Thompson  v. 
Brown,  4  Johns.  Ch.  619;  Ex  parte  Gar- 
land, 10  Ves.  Jr.  110;  Paxsons,  Partn.  2d  ed. 
472;  Willis  v.  Sharp,  113  N.  Y.  586,  4  L.R.A. 
408,  21  N.  E.  705;  Austin  v.  Munro,  47 
N.  Y.  860;  Reynolds-McGinness  Co.  ▼. 
Green,  78  Vt.  28,  61  Atl.  566;  Rich  v. 
Bowles,  64  Vt.  408,  16  Ul.A.  850,  23  Atl. 
723;  Chicago  Lumber  Co.  v.  Tomlinson,  54 
Kan.  770,  39  Pae.  694. 

Johnstoii,  Oh.  J.,  delivered  the  opinion  of 

the  court: 

The  material  facts  in  the  ease  are  not 
in  dispute,  but  there  is  a  contention  as  to 
the  relation  of  J.  A.  Campbell  to  the  drug 
business  and  his  liability  for  the  contracts 
made  while  he  was  conducting  it.  These 
depend  mainly  upon  the  interpretation  and 
obligation  of  the  McCormick-Ela  contract 
under  which  Campbell  continued  the  busi- 
ness.    At  an   early  stage  of  the  litigatioB 
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there  appears  to  have  been  aome  claim  that 
the  contract  created  a  partnership  relation, 
but  all  parties  now  agree  that  McCormick 
and  Ela  were  not  partners,  and  Campbell 
therefore  does  not  stand  in  such  relation  and 
cannot  be  held  liable  as  a  partner.  He  does 
contend  that  he  was  warranted  in  continu- 
ing the  business,  and  did  so  without  person- 
al liability  because  Ela's  contract  did  not 
terminate  with  McCormick's  death.  It  will 
be  observed  that  it  was  a  personal  contract 
which  ended  with  the  life  of  McCormick.  It 
was  expressly  stipulated  that  McCormick 
should  be  the  sole  owner  of  both  goods  and 
fixtures ;  and,  while  Ela  was  given  the  man- 
agement of  the  store,  he  was  not  ^o  have 
any  ownership  or  interest  in  it.  Instead  of 
receiving  a  fixed  salary,  his  compensation 
was  to  be  regulated  by  the  extent  of  the 
business  done;  that  is,  he  was  to  receive 
as  compensation  all  above  a  fixed  amount 
of  the  earnings  which  was  to  be  paid  month- 
ly to  McCormick.  Aside  from  this,  there 
was  the  specifle  provision  that  the  contract 
could  be  terminated  at  any  time  by  Mc- 
Cormick, and,  if  McCormick  was  not  bound 
to  continue  the  relation  with  Ela,  it  is  cer- 
tain that  no  obligation  rested  upon  Camp- 
beU  to  do  so.  It  is  dear,  therefore,  that  the 
contract  was  dissolved  by  the  death  of  Mc- 
Cormick, and  that  it  had  no  binding  effect 
on  Campbell.  Marvel  v.  Phillips,  162  Mass. 
399,  26  LJI.A.  416,  U  Am.  St.  Rep.  370,  38 
N.  B.  1117;  Smith  v.  Preston,  170  HI.  179, 
48  K.  E.  688;  Shultz  v.  Johnson,  5  B.  Mon. 
497;  Dickinson  ▼.  Calahan,  19  Pa.  227;  Bland 
y.  Umstead,  28  Pa.  316;  2  Woemer,  Am. 
Law  of  Administration,  §  328.  When  Camp- 
bell renewed  the  contract  with  Ela  for  a 
continuance  of  the  business  he  made  himself 
individually  liable  for  such  obligations  as  his 
agent  should  contract.  Upon  his  appoint- 
ment as  administrator  the  legal  title  of  the 
stock  of  gioods  vested  in  him,  and  it  became 
his  duty  to  sell  it  and  administer  the  pro- 
ceeds as  the  statute  provides.  He  had  no 
authority  to  continue  and  carry  on  the  drug 
business  for  the  estate,  and  contracts  made 
by  him  in  the  conduct  of  the  business  bind 
iilm  personally,  and  not  the  estate.  A  rep- 
resentative expressly  authorized  by  a,  will 
to  carry  on  the  business  of  the  testator  for 
a  time  may  do  so  under  the  direction  of  the 
probate  court.  One  so  authorized  is  not 
bound  to- incur  the  hazard,  but,  if  he  does, 
the  contracts  made  will  be  his  own,  and  he 
will  be  individually  bound  by  them.  In  2 
Woemer  on  American  Law  of  Administra- 
tion, §  328,  it  is  said:  "The  exeoutor  carry- 
ing on  the  business  under  the  will  is  per- 
sonally liable  to  the  persons  with  whom  he 
deals  as  such;  but  they  have  a  right  to  in- 
demnify themselves  for  the  payment  of 
debts  thereby  incurred,  and  an  equitable 
SLJt.A.(N.S.) 


fight  arises  to  the  trade  creditors  to  resort 
to  the  estate,  if  their  remedy  against  the 
executor  is  unavailable." 

Here  there  was  no  will,  and  the  adminis- 
trator's only  duty  with  respect  to  the  busi- 
ness was  to  wind  it  up.  In  18  Cyc.  Law  ft 
Proo.  p.  241,  it  is  said:  "The  general  rule  is 
that  neither  an  executor  nor  an  adminis- 
trator is  justified  in  placing  or  leaving  as- 
sets in  trade,  for  this  is  a  hazardous  use 
to  permit  of  trust  moneys,  and  trading  lies 
outside  the  scope  of  administrative  func- 
tions. So  great  a  breach  of  trust  is  it  for 
the  representative  to  engage  in  business 
with  the  funds  of  the  estate  that  the  law 
charges  him  with  all  the  losses  thereby  in- 
curred, without,  on  the  other  hand,  allow- 
ing him  to  receive  the  benefit  of  any  profits 
that  he  may  make ;  the  rule  being  that  the 
persons  beneficially  interested  in  the  estate 
may  either  hold  the  representative  liable  for 
the  amount  so  used,  with  interest,  or,  at 
their  election,  take  all  their  profits  which 
the  representative  has  made  by  such  unau- 
thorized use  of  the  fimds  of  the  estate."  See 
also  Willis  v.  Sharp,  113  N.  Y.  686,  4  L.R.A. 
493,  21  N.  E.  706;  Lucht  t.  Behrens,  28  Ohio 
St.  281,  22  Am.  Rep.  378;  Wms.  Exrs.  ft 
Admrs.  7th  ed.  791 ;  Sohouler,  Exrs.  &  Admrs. 
§  326;  11  Am.  ft  Eng.  Enc  Law,  p.  974.  Ela 
was  not  employed  by  Campbell  to  wind  up 
the  business  of  the  estate,  but  to  carry  it  on 
in  the  same  manner  and  upon  the  same  plan 
in  which  it  had  been  conducted  during  Mc- 
Cormick's lifetime.  It  was  not  carried  on  in 
pursuance  of  an  order  of  the  court  or  oth- 
er authority,  and  hence  Campbell  took  the 
risk  of  any  loss  that  might  occur,  and  made 
himself  individually  liable  for  the  purchases 
of  goods  and  other  contracts  made  by  his 
agent. 

We  find  no  error  in  the  record,  and  there- 
fore the  judgment  will  be  affirmed. 

All  the  Justices  concur. 


MASSACHnSEXTS  SUPREME  JUDICIAL 
COURT. 

DANIEL  HALE7 

V. 

CITY  OF  BOSTON. 
(—  Mass.  — ,  77  N.  E.  888.) 

Mnnidpal  cotporatloa— remoyal  of  ashes— 
negligenoflk 

The  removal  by  a  munidpal  eorpo- 
ration,  under  statutory  authority,  of  ashes 


Case  Note.— Liability  of  munidpal  cor- 
poration for  injuries  inflicted  by  servant 
while  engaged  m  removing  ashes  or  gar- 
bage: — —  The  rule  that  «  municipalit/ 
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from  the  dwelling  houses  within  its  limits, 
18  a  service  of  a  public  nature  within  the 
rule  that  in  performing  such  work  it  is  not 
liable  for  the  negligence  of  its  employees, 
where  the  removal  is  without  cost,  notwith- 
standing just  enough  charge  to  cover  ex- 
penses IS  made  for  the  removal  of  ashes 
from  manufacturing  plants. 

(April  2,  1906.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
in  defendant's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  negligence  for 
which  defendant  was  responsible.  Over- 
ruled. 
The  facts  are  stated  in  the  opinion. 


Messrs.  William  B.  Spront  and  William 
R.  Bigelow,  for  plaintiff: 

The  city  has  received  a  substantial  income 
regularly  for  many  years  from  the  sanitary 
division.  This  is  all  that  is  necessary  to  fix 
the  defendant's  liability  for  the  negligence 
of  the  employees  of  that  division. 

Oliver  v.  Worcester,  102  Mass.  489,  3  Am. 
Rep.  485;  Neff  v.  Wellesley,  148  'M<\st.  487, 
2  L.R.A.  600,  20  N.  E.  Ill;  Ijttle  v.  Hol- 
yoke,  1T7  Mass.  114,  52  L.R.A.  417,  58  N.  E. 
170;  Duggan  v.  Peabody,  187  Mass.  349,  73 
N.  E.  206;  Collins  v.  Greenfield,  172  Mass. 
78,  61  N.  E.  454;  Worden  v.  New  Bedford, 
131  Mass.  23,  41  Am.  Rep.  185. 

There  ie  no  law  which  imposes  upon  the 
defendant  the  duty  of  collecting  and  carting 
away  ashes  from  houses.     If  it  undertakes 


is  not  liable  for  the  negligence  of  its  offi- 
cers and  servants  in  the  performance  of  its 
governmental  duties  has  produced  a  great 
deal  of  conilict  in  its  application  to  various 
municipal  activities.  The  removal  of  ashes 
or  garbage  affords  no  exception  to  this  con- 
dition; and  the  courts  differ  as  to  whether 
it  constitutes  a  governmental  function 
within  the  meaning  of  the  rule. 

In  Love  v.  Atlanta,  95  Ga.  129,  61  Am.  St. 
Rep.  64,  22  S.  E.  29,  the  defendant  was  re- 
lieved from  liability  for  injuries  occasioned 
by  the  running  away  of  a  mule  attachea  to 
a  garbage  cart  belonging  to  the  municipal- 
ity. The  mule  causing  the  damage  was  in 
use  by  the  city  under  the  direction  of  the 
health  board  in  cleaning  the  streets  and  re- 
moving offensive  substances  therefrom,  and 
the  court  held  this  to  be  a  governmental 
duty  upon  the  ground  that  it  tended  to  the 
preservation  of  the  public  healtn. 

In  Kuehn  v.  Milwaukee,  92  Wis.  263,  65 
N.  W.  1030,  the  court,  in  holding  the  city 
not  liable  for  dumping  its  garbage  into  Lake 
Michigan  to  the  injury  of  fishing  nets,  upon 
the  ground  that  the  work  was  done  by  an 
independent  contractor,  said  that,  even 
though  the  work  had  been  done  by  the  city 
through  its  servants  and  employees,  the  re- 
sult would  be  the  same,  as  the  municipal- 
ity was  engaged  in  a  public  or  governmental 
service. 

In  Condict  ▼.  Jersey  City,  46  N.  J.  L.  157, 
the  municipality  was  held  not  liable  for  an 
injury  occasioned  by  the  negligence  of  a 
driver  employed  by  the  board  of  public 
works  to  remove  ashes  and  refuse  from 
boxes  and  barrels  placed  upon  the  side- 
walks by  the  inhabitants. 

A  different  result  is  reached  by  the  appel- 
late uivision  of  the  supreme  court  of  New 
York  in  Quill  v.  New  York,  36  App.  Div.  476, 
55  N.  Y.  Supp.  889,  where  it  is  held  that  the 
removal  of  ashes  and  garbage  by  a  munici- 
pality is  not  a  governmental  function,  but 
a  private  duty,  which  would  otherwise  rest 
upon  the  property  owners  of  the  municipal- 
ity; and  that  the  city  is  liable  to  one  sus- 
taining personal  injuries  for  the  negligence 
of  tlie  driver  of  an  ash  and  garbage  cart  be- 
longing to  its  street-cleaning  department. 
6L.R.A.(N.S.) 


The  court,  in  referring  to  Love  v.  Atlanta, 
supra,  stated  that  the  decision  proceeded 
"on  a  fundamental  misconception  of  the 
duty  discharged  by  the  municipality.  That 
the  city  is  not  liable  for  the  action  of  its 
health  authorities  in  the  protection  of  pub- 
lic health,  we  concede  to  its  fullest  extent. 
But  the  work  undertaken  by  the  city  in  the 
cases  cited  is  not  at  all  part  of  the  govern- 
mental work  or  duty  of  the  state  in  protect- 
ing the  health  of  its  citizens.  .  .  .  The 
duty  of  maintaining  liia  premises  free  from 
nuisance  rests  primarily  on  the  owner  or 
occupant,  and  he  must  discharge  it  at  his 
own  cost.  .  .  .  The  abatement  of  a 
nuisance  is  doubtless  strictly  a  governmental 
work.  .  .  .  But  the  work  required  of 
the  citizen  to  prevent  his  property  becom- 
ing a  nuisance  is  ia  no  sense  governmental." 
The  court  also  disapproved  of  the  decisions 
of  the  trial  term  in  Bishop  v.  New  York,  21 
Misc.  598,  48  N.  Y.  Supp.  141,  and  David- 
son v.  New  York,  24  Misc.  560,  64  N.  Y. 
Supp.  51.  In  the  Bishop  Case  it  was  held 
that  an  ash  cart  engaged  in  removing  ashes 
from  the  street  in  pursuance  of  duties  im- 
posed on  the  street-cleaning  department  is 
engaged  in  a  governmental  service,  and  the 
municipality  is  not  liable  for  injuries  negli- 

f:ently  inflicted  by  it.  This  decision  was 
ollowed  in  the  Davidson  Case,  where  the 
driver  of  a  cart  was  engaged  in  removing 
waste  paper  and  other  garbage  from  resi- 
dences. 

In  another  New  York  ease  the  liability  of 
the  city  was  sustained,  this  time  by  the 
court  of  appeals.  Missano  v.  .New  York,  160 
N.  Y.  123,  54  N.  £.  744.  This  was  a  case 
where  a  child  was  killed  by  a  horse  attached 
to  an  ash  cart  of  the  street-cleaning  de- 
partment. This  decision  was  upon  the 
ground  that  removing  ashes  from  the  street 
was  a  part  of  the  duty  of  a  municipality  in 
caring  for  its  streets,  which  the  court  held 
was  not  a  governmental  service;  and  the 
fact  that  it  might  incidentally  affect  the 
public  health  did  not  render  it  a  public 
function.  Gray,  J.,  dissented  upon  the 
ground  that  the  duty  of  street  cleaning  re- 
lates to  the  protection  of  the  public  health, 
and  is  governmental. 
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to  do  80  in  the  carts  of  tlie  sanitary  division 
of  the  street  department,  the  city  is  re- 
sponsible for  the  servants  whom  it  employs, 
as  it  can  control  and  direct  them. 

Sullivan  v.  Holyolce,  135  Mass.  273;  Tind- 
ley  T.  Sailem,  137  Mass.  173,  60  Am.  Rep. 
289;  Dickinson  v.  Boston,  188  Mass.  SOfi,  1 
LJl.A.(NJS.)  664,  75  N.  E.  68;  Missano  v. 
New  York,  160  N.  Y.  123,  64  N.  E.  744. 

Mr.  Philip  Nichols,  for  defendant: 

A  city  or  town  is  not  ordinarily  responsi- 
ble for  the  negligence  of  the  persons  em- 
ployed by  it. 

Riddle  v.  Locks  &  Canals,  7  Mass.  169,  6 
Am.  Dec.  35;  Haflord  v.  New  Bedford,  16 
Gray,  207;  Hill  v.  Boston,  122  Mass.  344,  23 
Am.  Rep.  332;  Tindley  v.  Salem,  137  Mass. 
171,  60  Am.  Rep.  289;  Taggart  v.  Fall  River, 
170  Mass.  326,  49  N.  E.  622;  Kelley  v.  Bos- 
ton, 186  Mass.  166,  66  LJI.A.  429,  71  N.  E. 
299. 

The  test  is  not  whether  the  municipal  cor- 
poration derives  a  revenue  or  not,  but 
whether  the  work  is  of  a  commercial,  or  of 
a  public,  character. 

Mahoney  v.  Boston,  171  Mass.  427,  60  N. 
E.  939;  Benton  v.  City  Hospital,  140  Mass. 
13,  64  Am.  Rep.  496,  1  N.  E.  836;  Curran  v. 
Boston,  161  Mass.  606,  8  LJIA.  243,  21  Am. 
St.  Rep.  465,  24  N.  E.  781;  McCann  v.  Wal- 
tham,  163  Mass.  344,  40  N.  E.  20;  Taggart 
V.  Fall  River,  supra;  Murphy  v.  Needham, 
176  Mass.  422,  67  N.  E.  680;  Kelley  v.  Bos- 
ton, supra. 

A  municipal  corporation  is  not  liable  for 
negligence  in  carrying  out  undertakings  per- 
formed in  behalf  of  the  public  health. 

Benton  v.  City  Hospital,  supra;  Harring- 
ton V.  Worcester,  186  Mass.  594,  72  N.  E. 
326;  Love  v.  Atlanta,  95  Ga.  129,  51  Am. 
St.  Rep.  64,  22  S.  E.  29;  Condict  v.  Jersey 
aty,  46  N.  J.  L.  167;  Ft.  Worth  v.  Craw- 
ford, 64  Tex.  202,  63  Am.  Rep.  202;  Kuehn 
V.  Milwaukee,  92  Wis.  263,  65  N.  W.  1030; 
Bishop  V.  New  York,  21  Misc.  598,  48  N. 
Y.  Supp.  141;  Davidson  v.  New  York,  24 
Misc.  560,  54  N.  Y.  Supp.  61. 

It  has  never  been  held  in  this  common- 
wealth that  a  <Hty  is  liable  for  the  negli- 
gence of  an  employee  actually  engaged  in 
a  public  work,  because  he  at  other  times  en- 
gages in  commercial  work  for  the  city,  or 
because  his  immediate  superior  has  charge 
of  work  of  both  classes. 

Neuert  r.  Boston,  120  Mass.  338;  Murphy 
T.  Lowell,  124  Mass.  664;  Htmd  v.  Brookline, 
126  Mass.  324;  Worden  t.  New  Bedford,  131 
Mass.  23,  41  Am.  Rep.  185;  Ooan  v.  Marl- 
borough, 164  Mass.  206,  41  N.  E.  238;  Nor- 
ton ▼.  New  Bedford,  166  Mass.  48,  43  N.  E. 
1034;  Coughlan  v.  Cambridge,  166  Mass.  268, 
44  N.  E.  218;  Fox  v.  Chelsea,  171  Mass.  297, 
60  N.  E.  622;  Johnson  v.  Worcester,  172 
Mass.  122,  51  N.  E.  619;  Lynch  v.  Spring- 
SLJLA.(N.8.) 


field,  174  Mass.  430,  54  I^.  E.  871;  D'Amico 
V.  Boston,  176  Mass.  599,  68  N.  E.  168;  Lit- 
tle V.  Holyoke,  177  Mass.  114,  62  L.RjL 
417,  68  N.  R  170. 

Sheldon,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  tort,  brought  to  re- 
cover for  personal  injuries  alleged  to  have 
been  received  by  the  plaintiff  through  the 
negligence  of  the  driver  of  a  cart  belonging 
to  the  defendant.  The  driver  drove  the  cart 
over  the  plaintiff's  leg  and  broke  it.  There 
was  evidence  of  the  plaintiff's  due  care,  and 
of  the  driver's  negligence.  The  court  or- 
dered a  verdict  for  the  defendant,  and  the 
only  question  now  raised  is  whether  the  de- 
fendant can  be  held  to  be  responsible  for 
the  driver's  negligence. 

The  driver  was  employed  by  the  sanitary 
division  of  the  street  department  of  the 
city.  This  division  removed  garbage,  house 
offal,  and  ashes  from  buildings  in  the  city, 
without  charge,  except  that  a  fee  of  10 
cents  a  barrel,  just  enough  to  cover  the  ex- 
pense of  removing  them,  was  charged  for 
removing  steam-engine  ashes.  No  charge 
was  made  for  removing  ashes  from  dwell- 
ing houses.  From  removing  engine  ashea 
the  city  received  an  income  of  something 
over  $10,000  a  year,  and  between  $2,000  and 
$3,000  a  year  from  the  letting  of  space  on 
scows  of  this  division  to  various  persons  for 
the  removal  of  offal  and  waste  matter,  the 
sale  of  manure,  and  the  rent  of  part  of  a 
wharf.  The  total  expenses  of  this  division 
above  income  were  $623,000.  The  cart  which 
ran  over  the  plaintiff  was  loadel  with  ashes 
taken  from  dwelling  houses,  and  there  were 
no  steam-engine  ashes  upon  it.  The  ordi- 
nances of  the  dty  of  Boston  put  in  evidence 
provide  (chap.  1,  §  8)  that  the  various  de- 
partments are  "placed  under  the  charge  of 
the  officers  or  boards  designated  therefor, 
under  the  general  supervision  and  control 
of  the  mayor,"  and  in  chapter  38,  $  1,  that 
the  street  department,  among  other  things, 
"shall  remove  from  yards  and  areas,  when 
so  placed  as  to  be  easily  removed,  all  ashes 
accumulated  from  the  burning  of  materials 
for  heating  buildings  or  for  domestic  pur- 
poses, and  all  noxious  and  refuse  sub- 
stances." The  ordinances  also  provide,  in 
chapter  47,  i  18,  that  "no  person,  other  than 
employees  of  the  city  engaged  in  public 
work,  shall  in  any  street  carry  house  dirt, 
house  offal,  or  other  refuse  matter,  except 
in  accordance  with  a  permit  from  the  board 
of  health." 

The  general  rule  is  well  settled  in  this 
commonwealth  that  a  city  or  town  which 
voluntarily  undertakes  work  of  a  commer- 
cial character,  from  which  it  seeks  to  de- 
rive revenue  or  other  special  advantage,  is 
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liable  like  a  private  employer  for  the  negli- 
gence of  its  servants  or  agents  who  are  en- 
gaged therein.  Duggan-  v.  Peabody,  187 
Mass.  349,  73  N.  E.  206;  Little  v.  Holyoke, 
177  Mass.  114,  62  L.RA.  417,  58  N.  E.  170; 
lyAmico  V.  Boston,  176  Mass.  599,  68  K.  E. 
168;  Lynch  v.  Springfield,  174  Mass.  430,  54 
N.  E.  871.  So,  too,  if  it  has  chosen  to  take 
the  work  of  repairing  or  constructing  a 
street  or  bridge  out  of  the  charge  of  the 
ofiScers  designated  by  law,  and  itself  to  as- 
sume direct  control  of  the  work,  it  may  be 
held  liable  for  the  negligence  of  the  servants 
or  agents  whom  it  employs  for  that  pur- 
pose. Butman  v.  N'ewton,  170  Mass.  1,  88 
Am.  St.  Sep.  349,  60  N.  E.  401;  Collins  v. 
Qreenfleld,  172  Mass.  78|  81,  61  N.  E.  454; 
Doherty  v.  Braintree,  148  Mass.  495,  20  N. 
E.  100;  Waldron  v.  Haverhill,  143  Mass. 
682,  10  N.  E.  481;  Deane  v.  Randolph,  132 
Mass.  476;  Hawks  v.  Charlemont,  107  Mass. 
414.  So  it  may  be  held  for  negligence  in 
the  construction  of  waterworks  or  the  lay- 
ing of  water  pipes.  Lynch  v.  Elpringfield, 
.supra;  Fox  v.  Chelsea,  171  Mass.  297,  60  N. 
E.  622;  Stoddard  v.  Winchester,  167  Mass. 
068,  32  N.  E.  948;  Perkins  v.  Lawrence,  136 
Mass.  306;  Hand  v.  Brookline,  126  Mass.  324. 
Like  liability  has  been  held  to  exist  in  the 
case  of  appliances  and  supplies  used  for  the 
lighting  of  streets,  on  the  ground  that  one 
of  the  purposes  aimed  at,  at  least  inciden- 
tally, is  to  facilitate  the  use  of  the  public 
ways  for  which  the  dty  is  responsible,  and 
to  guard  against  the  liability  that  might  ex- 
ist for  accidents  caused  by  any  defect  there- 
in. Dickinson  v.  Boston,  188  Mass.  696,  1  L. 
R.A.(N.S.)  664,  76  N.  E.  68;  Sullivan  v.  Hol- 
yoke, 135  Mass.  273.  Many  of  these  cases 
have  been  put  on  the  ground  that  the  enter- 
prise engaged  in  was  partly  of  a  commercial 
character,  from  which  revenue  or  otl  ?r  ad- 
vantage was  expected  to  be  realized.  And, 
where  this  element  exists,  liability  has  been 
maintained  although  the  work  engaged  in 
was  only  partly  of  the  nature  of  a  business 
enterprise,  being  incidental  both  to  public 
and  to  commercial  undertakings.  Davies  v. 
Boston,  190  Mass.  194,  76  N.  E.  663,  de- 
cided since  this  case  was  argued;  Duggan  v. 
Peabody,  supra;  Collins  v.  QreenAeld,  172 
Mass.  78,  61  N.  E.  464;  Neff  v.  Wellesley, 
148  Mass.  487,  2  LJLA.  600,  20  N.  E.  Ill; 
Oliver  V.  Worcester,  102  Mass.  480,  3  Am. 
Rep.  486.  The  liability  for  negligence  in  the 
construction  or  maintenance  of  sewers  comes 
under  this  doctrine.  Manning  v.  Spring- 
field, 184  Mass.  246,  68  N.  E.  202;  03rien  v. 
Worcester,  172  Mass.  348,  52  N.  E.  386.  But 
these  exceptions  never  have  been  held  in 
this  commonwealth  to  affect  the  general  rule 
that  a  city  or  town  is  not  to  be  held  to  any 
SL.R^(N.S.) 


liability  for  the  negligence  of  persons  em- 
ployed by  it  in  work  merely  of  a  public 
character  required  or  authorized  to  be  done 
and  undertaken  without  compensation  in 
the  performance  of  a  public  duty.  Taggart 
V.  Fall  River,  170  Mass.  326,  49  N.  E.  622; 
Kelley  v.  Boston,  186  Mass.  165,  66  L.R.A. 
429,  71  N.  E.  209;  Tindley  v.  Salem,  137 
Mass.  171,  50  Am.  Rep.  280;  Pratt  v.  Wey- 
mouth, 147  Mass.  246,  9  Am.  St.  Rep.  691, 
17  N.  B.  638;  HafTord  v.  New  Bedford,  18 
Gray,  297.  And  this  general  principle  of 
exemption  from  liability  extends  to  negli- 
gence of  persons  employed  in  carrying  out 
undertakings  performed  under  authority  of 
law  in  behalf  merely  of  the  public  health, 
though  of  a  character  for  which  liability 
otherwise  might  be  maintained.  Harring^ton 
V.  Worcester,  186  Mass.  694,  72  N.  E.  326; 
Benton  v.  City  Hospital,  140  Mass.  13,  54 
Am.  Rep.  436,  1  N.  E.  836. 

It  becomes  material,  then,  to  determine 
what  is  the  character  of  this  work  of  re- 
moving ashes  from  dwelling  houses;  and  it 
seems  to  us  to  be  work  of  a  public  nature. 
It  is  provided  by  statute  that  a  town  may 
contract  for  the  disposal  of  its  garbage,  ref- 
use, and  offal.  Rev.  Laws,  chap.  26,  {  14. 
It  is  not  a  strained  construction  to  Include 
ashes  tinder  the  term  "refuse."  This  word 
is  defined  by  the  Century  Dictionary  as 
"that  which  is  refused  or  rejected;  waste  or 
useless  matter;  the  worst  or  meanest  part; 
rubbish."  Ashes  have  been  held  to  be  in- 
cluded within  the  meaning  of  this  -vrord  in 
England.  Gay  v.  Cadby,  L.  R.  2,  C.  P.  Div. 
391.  There  is  nothing  inconsistent  with  this 
in  the  point  decided  in  St.  Martin's  v.  Gor- 
don [1891]  1  Q.  B.  61,  holding  that  clinkers 
produced  in  the  furnaces  of  a  hotel  are  not 
refuse  of  a  trade,  manufacture,  or  business, 
although  Gay  v.  Cadby,  ubi  supra,  is  criti- 
cized in  the  opinions.  So,  in  State  v.  How- 
ard, 72  Me.  459,  refuse  wood  wae  held  to 
include  sawdust  cmd  shavings.  And  much 
of  the  reasoning  of  the  court  in  Re  Vandine, 
6  Pick.  187, 17  Am.  Dec.  351,  as  to  house  dirt 
and  offal,  is  equally  applicable  to  ashes  pro- 
duced in  dwelling  houses.  So  in  Com.  t. 
Cutter,  156  Mass.  62,  29  N.  E.  1146.  It  is 
not  material  that,  under  the  statute  abov« 
cited,  municipal  corporations  are  simply  au- 
thorized, instead  of  being  required,  to  attend 
to  this  work.    Tindley  v.  Salem,  supra. 

We  are  of  opinion  that,  unless  this  ease  is 
to  be  distinguished  by  reason  of  the  fact 
that  a  charge  was  made  for  the  removal  of 
steam-engine  ashes,  it  must  come  under  the 
rule  that  cities  and  towns  are  not  to  b« 
held  liable  for  negligence.  In  the  words  of 
C.  Allen,  J.,  in  Tindley  v.  Salem,  ubi  supra, 
"when,  acting  under  general  laws  appUca.- 
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ble  to  all  cities  and  towns  alike,  they  hare 
undertaken  a  particular  service  or  work, 
which  has  no  direct  or  natural  tendency  to 
injure  any  individual  in  person  or  property, 
and  no  element  of  special  corporate  advan- 
tage as  a  consideration  for  undertaldng 
it,  or  of  pecuniary  profit  or  contribution 
from  individuals  especially  benefited,  either 
by  way  of  aid  in  the  performance  of  the 
work,  or  of  compensation  for  its  use  or  ben- 
efit after  its  completion;  and  where  no  pe- 
eoniary  penalty  or  liability  is  imposed  by 
statute  in  case  of  defective  or  negligent  per- 
formanee  of  the'  undertaking;  but  where 
their  action  is  exclusively  and  purely  as  a 
matter  of  public  service,  for  the  general  and 
common  good."  Nor  do  we  think  that  the 
whole  of  this  service  was  commercialized  be- 
cause a  charge,  just  enough  to  cover  the  ex- 
pense involved,  was  made  for  the  removal 
of  steam-engine  ashes.  If  this  injury  had 
been  caused  by  the  negligenoe  of  the  driver 
of  a  cart  used  for  the  removal  of  such  ashes, 
a  somewhat  different  question  would  arise, 
•8  to  which  we  express  no  opinion.  It  was 
said  in  Murphy  v.  Needham,  176  Mass.  422, 
424,  426,  67  N.  E.  689,  that  the  subject  of  in- 
quiry was  the  nature  of  the  duty  in  which 
the  superintendent  who  was  claimed  to  have 
been  negligent  was  engaged  at  the  time  of 
the  accident;  and  in  this  case  it  appears 
that  at  tike  time  of  the  accident  thj  cart  in 
question  was  removing  only  dwelling-house 
ashes.  The  ordinances  of.  ihe  city  are  in 
their  terms  applicable  only  to  house  ashes 
in  contradistinction  tx>  steam-engine  ashes 
coming  from  factories  or  similar  sources. 
Ordinances  of  Boston,  chap.  38,  S  1;  chap. 
47,  I  18.  There  is  nothing  to  show  that 
•team-engine  ashes  were  removed  in  the 
same  carts,  by  the  same  drivers,  or  at  the 
same  times,  with  house  ashes.  The  latter 
were  taken  away  as  a  matter  of  duty,  solely 
for  the  public  good,  under  the  ordinances 
above  quoted;  steam-engine  ashes  seem  to 
have  been  taken  as  a  matter  of  contract 
merely,  though  doubtless  with  a  view  to 
public  convenience.  The  ordinances  made 
a  distinction  between  these  two  kinds  of 
ashes;  apparently  the  same  distinction  was 
observed  in  practice.  It  cannot  be  said  that 
the  same  rule  of  liability  would  apply  to 
the  separate  classes  which  are  thus  distin- 
guished from  each  other,  or  that  they  can 
be  regarded  as  so  far  constituting  one  sub- 
ject-matter that  the  taking  of  compensation 
for  one  of  them  results  in  the  oommerciali- 
cation  of  botli. 

Exceptions  overruled. 
8L.R.A.(N.S.) 
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GEORGE  WINTER 
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PETER  J.   WINTER,   Exr.,   etc.,  of  John 
Winter,  Deceased,  Garnishee,  Respt. 

(96  Minn.  409,  lOS  N.  W.  673.) 

Garnishment — corroborative  evidence. 

1.  Upon  garnishee  disclosure,  the  execu- 
tor of  an  estate  may  introduce  testimony 
and  evidence  other  than  his  own,  for  the 

Surpose  of  corroboration  and  explanation  by 
eveloping  facts  additional  to  those  dis- 
closed by  him,  and  for  the  purpose  of  show- 
ing that  money  |jid  ^ects  under  his  control- 
as  executor  do  not  in  fact  belong  to  the 
judgment  debtor. 
Evidence — transactions  with  deceased. 

2.  Section  6660,  Gen.  Stat.  1894,  was 
not  enacted  for  the  sole  benefit  of  repre- 
sentatives of  decedents,  and  in  such  gar- 
nishment disclosure  proceedings  the  judg- 
ment debtor  is  a  party  interested,  and  is 
prohibited  from  testifying  on  behalf  of  the 
executor  for  the  benefit  of  the  estate  con- 
cerning conversations  had  by  the  judgment 
debtor  with  ttie  testator  as  to  the  applica- 
tion of  the  devise  to  extinguish  a  debt  due 
the  estate  in  case  of  the  testator's  decease 
prior  to  its  payment, 

(Start,  Ch.  J.,  dissents.) 

(December  22,  1906.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  CTourt  for  Stearns  County  dis- 
charging the  garnishee  in  a  proceeding  to 
subject  an  alleged  interest  of  George  Win- 
ter to  plaintiff's  claim.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Bmener  &  Klasen  for  appellant. 
Mr.  J.  D.  Snllivan,  for  respondent: 
A  representative  of  a  deceased  person  may 

Headnotes  by  Lewis,  J. 


Case  Note.  —  May  the  statutory  rule  ex- 
cluding testimony  of  transaction  with  de- 
ceased person  by  party  or  person  in  interest 
be  invoked  against  estate  of  decedent  or 

persons  claimuur  under  the  estate: 

The  decision  in  Prrzi.  v.  Winteb  involved  a 
novel  question,  and  forced  the  rule  against 
testimony  as  to  transactions  with  deceased 
persons  to  the  limit.  Very  few  of  the  stat- 
utes are  as  broad  as  the  Minnesota  statute, 
and  most  of  them,  by  their  express  lan- 
guage, exclude  the  testimony  only  when  of- 
fered against  the  estate  of  the  decedent. 
The  decision  in  Pitzl  v.  Wnrns  is  valuable 
as  one  giving  a  liberal  construction  to  a 
statute  that  is  not  only  broader  than,  bat 
in  conflict  with,  the  poUcy  of  similar  stat- 
'  utes  in  most  of  the  states.  /->  i 
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waive  the  benefit  of  the  statute,  and  does 
waive  it  by  pursuing  a  certain  line  of  con- 
duct, as  by  cross-examination  of  the  oppo- 
site party  on  conversations  or  transactions 
with  the  deceased. 

Rhodes  v.  Pray,  3»  Minn.  395,  82  N.  W. 
86;  Brown  v.  Morrill,  46  Minn.  483,  48 
N.  W.  328;  Re  Hess,  57  Minn.  282,  69  N.  W. 
193;  First  Nat.  Bank  v.  Strait,  76  Minn. 
396,  78  N.  W.  101;  Leasman  v.  Nicholson,  59 
Iowa,  269,  12  N.  W.  270,  13  N.  W.  289; 
Friek  T.  Kabaker,  116  Iowa,  494,  90  N.  W. 
600;  30  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
1060;  Dudley  v.  Steele,  71  Ala.  423;  Chase 
V.  Evoy,  61  Cal.  618;  Roberts  v.  Briscoe,  44 
Ohio  St.  596,  10  N.  E.  61;  TreadweU  v.  Len- 
ning,  60  Fed.  872. 

L«wli,  J.,  delivered  the  opinion  of  the 
court ! 

The  plaintiff,  Mathias  Pitzl,  held  a  judg- 
ment, entered  September  28,  1896,  for  (769.- 
07  against  defendant  George  Winter.  In 
May,  1904,  defendant's  father,  John  Winte*, 
died,  having  left  a  last  will  and  testament, 
disposing  of  property  appraised  at  $11,717, 
of  which  amount  $400  was  specifically  be- 
'.{ueathed  to  defendant  George  Winter,  and  a 
one-ninth  interest  in  the  balance  of  the  es- 
tate was  bequeathed  to  him  as  residuary 
legatee.  Peter  J.  Winter,  a  brother  of 
George,  was  appointed  executor  of  the 
will,  and  the  time  limited  for  the  filing  of 
claims  expired  October  1,  1904.  October  28th 
the  executor  was  garnished  by  plaintiff  as 
judgment  creditor,  and  disclosure  took  place 
on  November  30th.  In  the  meantime,  the  ex- 
ecutor consenting,  on  November  30th  a  $200 
note,  signed  by  Anna  M  Winter,  wife  of 
George  Winter,  and  by  John  Winter,  de- 
ceased, was  filed  in  the  probate  court  against 
the  estate,  and  on  November  9th  another 
note  for  $500,  signed  by  the  same  parties, 
was  also  filed.  At  the  disclosure  it  was 
shown  by  the  garnishee  what  the  value  of 
the  estate  was,  and  that  defendant  George 
Winter  was  entitled  to  receive  therefrom 
$400,  and  as  residuary  legatee  a  one-ninth  in- 
terest in  whatever  amoimt  of  the  estate  re- 
mained after  paying  the  special  bequests, 
the  exact  amount  of  which  did  not  appear, 
but  roughly  estimated  to  be  substantially 
equal  to  the  amount  of  plaintiff's  judgment 
against  defendant  Winter.  The  garnishee, 
as  a  part  of  his  disclosure,  called  his  brother, 
defendant  George  Winter,  as  a  witness,  and 
attempted  to  show  by  him  that  it  was  ver- 
bally understood  between  himself  and  his 
father,  John  Winter,  during  his  lifetime, 
that  the  $200  and  $600  notes,  above  men- 
tioned, which  had  been  filed  with  the  pro- 
bate oonrt,  were  in  fact  executed  by  John 
Winter  for  the  accommodation  of  defendant, 
and  that  it  was  verbally  agreed  between 
6L.R.A.(N.S.l 


them  that,  if  George  did  not  pay  the  notes 
and  they  were  paid  by  the  father,  then  the 
amount  thereof  should  be  offset  against  such 
interest  as  George  Winter  might  have  in 
the  father's  estate.  This  evidence  was  ob- 
jected to  upon  two  grounds:  That  the 
statute  with  reference  to  garnishment  did 
not  permit  testimony  of  any  witness  in  ad- 
dition to  the  garnishee  himself,  upon  the 
theory  that  a  garnishment  proceeding  is  not 
an  action  at  law  to  try  questions  of  fact, 
but  a  mere  disclosure,  confined  to  the  testi- 
mony of  the  garnishee;  and  upon  the  fur- 
ther ground  that  the  testimony  was  incom- 
petent and  prohibited  by  the  statute  (Gen. 
Stat.  1894,  §  6660) ;  it  being  testimony  with 
reference  to  conversation  with  a  deceased 
person  by  one  interested  in  the  result  of 
the  action. 

1.  A  garnishee  does  not  become  charged 
with  respect  to  the  debtor's  property  in  his 
hands  at  the  time  of  the  service  of  the  gar- 
nishee summons  until  judgment  is  rendered 
against  him  upon  his  disclosure,  pursuant 
to  an  order  of  the  court.  The  garnishee 
summons  confers  no  more  than  an  inchoate 
lien.  Langdon  v.  Thompson,  25  Minn.  509. 
The  liability  of  the  garnishee  is  determined 
from  the  evidence  taken  at  the  disclosure, 
and  the  statutes  provide  for  pleadings  and 
a  trial  where  liability  is  denied,  and,  whe& 
fairly  construed,  intend  that  other  testi- 
mony than  that  of  the  garnishee  is  receiv- 
able at  the  disclosure  for  the  purpose  of  cor- 
roborating or  explaining  the  testimony  of 
the  garnishee,  or  of  developing  facts  addi- 
tional to  those  disclosed  by  him.  Section 
5323,  Gen.  Stat.  1894;  Leighton  v.  Heag- 
erty,  21  Minn.  42.  The  executor  was  au- 
thorized to  call  upon  other  witnesses,  or  ev- 
idence, to  explain  and  to  prove  that,  while 
it  appeared  that  he  might  have  under  his 
control  certain  moneys  belonging  to  defend- 
ant George  Winter,  yet  in  fact  the  estate 
did  not  owe  him  anything.  If  the  disclosure 
amounted  to  a  denial  on  the  part  of  the  ex- 
ecutor that  there  was  any  money  or  effects 
in  his  possession  or  control  belonging  to  de- 
fendant, and  the  plaintiff  did  not  believe 
the  garnishee  had  made  a  true  disclosure,  he 
was  at  liberty  to  proceed  under  the  pro-' 
visions  of  §  6319,  Gen.  Stat.  1894,  for  per- 
mission to  file  a  supplemental  complaint 
and  have  a  trial  to  test  the  facts. 

2.  "Interested  in  the  event  thereof,"  aa 
used  in  §  6660,  means  a  direct  and  immedi- 
ate pecuniary  interest  adverse  to  that  of  tlie 
party  against  whom  his  testimony  was  of- 
fered. Bowers  v.  Schuler,  54  Minn.  99,  56  N. 
W.  817;  Lowe  v.  Lowe,  83  Minn.  206,  86  N. 
W.  11.  It  is  evident  that  George  Winter 
waa  Interested  in  the  issue  between  the  par- 
ties, although  not  a  party  to  the  garnishee 
proceedings.   Manahan  v.  Halloran,  66  Minn. 
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483,  69  N.  W.  «19.  In  the  latter  case,  how- 
ever, the  acti^  was  brought  by  the  execu- 
tor, and  the  interested  witness  who  testi- 
fied to  the  conversation  with  the  deceased 
was  called  by  the  opposite  party,  and  hence 
the  identical  question  presented  in  the  ease 
before  us  was  not  decided.  The  suggestion 
ic  made  that  the  statute  was  enacted  only 
for  the  benefit  of  the  estate  of  the  deceased 
party,  and  cannot  be  invoiced  by  other  par- 
ties in  cases  like  this,  where  the  repre- 
sentative of  the  estate  relies  upon  such  con- 
versations. And  it  is  further  cUimed  that, 
luch  being  the  purpose  of  the  statute,  the 
representative  of  the  estate  may  waive  its 
benefits.  In  support  of  this  proposition  we 
are  cited  to  certain  decisions  of  this  court. 
That  line  of  cases  is  simply  to  the  effect 
that  if,  in  the  examination  of  a  witness, 
the  party  who  might  have  taken  advantage 
of  the  statute  and  objected  to  the  con- 
versation did  not  do  so,  he  could  not  there- 
after claim  the  benefit  of  the  statute.  We 
have  not  been  able  to  find  any  authorities 
from  other  states  having  a  similar  statute 
which  support  the  rule  contended  for.  The 
statute  has  always  been  strictly  construed 
by  this  court,  upon  the  theory  that  its  main 
object  was  to  prevent  possible  fraud  when 
one  of  the  parties  had  been  removed  by 
death.  Its  terms  are  broad,  and  contained 
nothing  to  restrict  their  application,  and,  in 
view  of  the  evolution  of  the  subject  evi- 
denced by  the  growth  of  the  statute  from 
preceding  enactments  (Chadwick  v.  Cornish, 
26  Minn.  28,  1  K.  W.  65),  the  intention  was 
manifest  to  make  no  distinction  in  favor  of 
the  estates  of  deceased  parties.  Although 
George  Winter  testified  to  the  effect  that 
his  father  had  signed  the  $500  note  as  a 
surety,  yet  it  is  not  permissible  to  assume 
that  he  was  testifying  to  a  fact  when  giv- 
ing an  acconnt  of  the  arrangement  with  his 
father:  "Q.  Did  you  make  any  promises  at 
that  time  to  your  father,  John  Winter,  about 
this  note,  as  to  whether  it  should  be  paid  or 
otherwise!  A.  Yes;  I  did.  I  promised  him 
that,  if  I  could  not  pay  it,  it  was  to  be  tak- 
en out  of  my  share  of  the  estate."  The  same 
question  and  answer  were  given  with  refer- 
ence to  the  $200  note.  The  suggestion  that 
this  amounted  to  no  more  than  a  statement 
of  fact,  and  did  not  necessarily  refer  to  a 
conversation,  is  covered  by  Madson  v.  Mad- 
son,  69  Minn.  37,  71  N.  W.  824,  where  it 
swas  held  not  permissible  to  state,  in  the 
form  of  conclusions  of  fact,  the  result  of  a 
conversation,  for  the  reason  that  it  would 
be  indirectly  a  statement  of  what  the  par- 
ties said. 

It  was  error  to  receive  the  testimony  of 
George  Winter,  and  the  order  appealed  from 
is  accordingly  reversed, 
6L.R.A.(N.S.) 


Start,  Ch.  J.,  dissenting: 

I  dissent.  Section  5660,  Gen.  Stat  1894, 
is  an  exception  to  the  general  rule  as  to 
the  competency  of  witnesses,  and  must  be 
strictly  construed.  It  should  not  be  ex- 
tended to  cases  not  within  its  letter  and 
spirit.  Chadwick  v.  Oomish,  26  Minn.  28- 
30,  1  N.  W.  66;  Livingston  v.  Ives,  36  Minn. 
66,  27  N.  W.  74;  Parker  v.  Maxwell,  61 
Minn.  623,  63  N.  W.  764;  1  Wigmore,  Kv.  { 
678.  The  object  of  the  statute  is  to  protect 
the  estates  of  deceased  persons.  Therefore 
the  calling  of  a  party  as  a  witness  by  an 
executor  to  establish  a  claim  against  such 
party  in  favor  of  the  estate  he  represents  is 
not  within  the  spirit  of  the  statute;  hence 
it  is  an  implied  exception  thereto.  30  Am. 
&  Eng.  Enc.  Law,  p.  1060;  State  v.  Barge,  82 
Minn.  266,  63  L.R.A.  428,  84  N.  W.  911; 
White  V.  Thomae,  91  Minn.  398,  98  K.  W. 
101.  If  the  rule  laid  down  in  the  majority 
opinion  is  adhered  to,  it  will  result  in  many 
cases  in  a  grave  miscarriage  of  justice. 
Thus,  an  executor  may  be  satisfied  that  a 
party  owes  the  estate  he  represents  a  large 
sum  of  money;  but  the  evidence  to  prove 
the  demand  is  a  conversation  between  the 
debtor  and  the  deceased.  The  executor 
brings  his  action  and  calls  the  debtor  for 
cross-examination  to  prove  his  case;  but  the 
debtor  may,  according  to  the  decisions  of  this 
court,  object  to  testifying  to  conversations 
with  a  deceased  party  by  virtue  of  the  stat- ' 
ute,  remain  silent,  and  cheat  the  estate  out 
of  its  just  demand.  Can  it  be  possible  that 
the  statute  was  intended  to  and  does  invite 
and  justify  such  rascality!  Was  not  the 
statute  intended  as  a  shield  for  the  protec- 
tion of  the  estates  of  deceased  persons,  and 
not  as  a  sword  to  strike  them  down? 

But,  this  aside,  I  am  of  the  opinion  that 
the  evidence  which  was  received  with'oat 
objection  in  this  case  was  ample  to  sustain 
the  order  of  the  trial  court.  The  executor, 
the  garnishee,  claimed  that  the  estate  he 
represented  had  an  offset  to  the  legacy  left 
to  the  defendant  in  the  principal  action, 
which  was  based  upon  the  alleged  fact  that 
the  deceased  had  signed  notes  as  his  surety 
which  had  been  filed  as  a  claim  against  the 
estate  of  the  deceased.  To  sustain  his  claim 
the  executor  called  as  a  witness  the  defend- 
ant, who  testified  without  objection  to  the 
ultimate  facts  that  the  deceased  executed 
the  notes  as  his  surety  at  his  request,  and 
that  the  proceeds  of  the  notes  went  to  pay 
his  debts.  The  law  implies  from  these 
facts  a  promise'  on  the  part  of  the  defend- 
ant to  indemnify  his  surety  on  his  estate. 
27  Am.  &  Eng.  Enc.  Law,  p.  468.  It  was 
therefore  not  necessary  to  show  an  express 
promise  to  do  so.  The  admission  of  incom- 
petent evidence  to  prove  a  fact  which  the 
law  implies  in  the  absence  of  any  evidence 
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it  vbt  raveralMe  error.  Horton  t.  WilUama, 
21  Ifinn.  187.  It  follow*  that  the  testimony 
of  the  defendant  to  the  effect  that  he  prom- 
ised the  deceased  that  if  he  (the  defend- 
ant) ooold  not  x>ay  the  notes  the  amount 
thereof  should  be  taken  out  of  his  share  of 
the  estate  of  the  deceased  was  simply  sur- 
plusage. Whether  competent  or  not,  its  ad- 
mission was  not  prejudicial  error.  The  law 
would  in  such  a  case  reimburse  the  estate 
out  of  any  available  funds  belonging  to  the 
defondant,  whether  he  so  expressly  prom- 
ised or  not.  Such  a  promise  would  be  as 
unnecessary  as  the  promise  of  a  debtor  that 
if  Im  did  not  pay  his  note  the  amount  there- 
of might  be  collected  out  of  his  property. 
It  would  seem  in  any  view  ot  this  case  that 
the  decision  of  the  trial  court  was  right. 


NOSTH  CAKOLINA  SUPSSHE  COUST. 
J.  P.  PATTERSON,  Appt., 

V. 

OLD  DOMINION  STEAMSHIP  COMPANY. 
(140  N.  0.  412,  63  S  E.  224.) 

Cairier— steunsUp  berth. 

1.  One  purchasing  a  ticket  for  passage 
on  a  night  steamboat  should,  if  he  asks  for 


information,  bs  so  informsd  if  no  berths  ai« 

available. 

Same— order  of  supply. 

2.  It  is  the  duty  of  a  steamship  com- 
pany running  a  night  boat  to  snpplv  berths 
to  imobjectionable  passengers  in  the  order 
of  application. 

(February  27, 190«.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Craven  County 
in  defendant's  favor  in  an  action  brought  to 
recover  damages  for  refusal  to  furnish  plain- 
tiff a  berth  upon  defendant's  steamboat. 
Reversed. 
The  facts  are  statod  in  the  opinion. 
Messrs.  D.  L.  Ward  and-W.  D.  Mclver  tot 
appellant. 

Clarl:,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff's  evidence  is  ttiat  he  pur- 
chased his  ticket,  and  with  three  friends 
was  first  to  apply  at  the  purser's  office  for 
berths,  and  requested  a  stateroom  for  the 
four,  containing  four  bertha.  Two  of  his 
friends  were  given  berths  in  this  room,  to- 
gether with  two  strangers  who  applied  after 
the  plaintiff.  The  plaintiff  and  one  of  his 
friends  were  refused  a  stateroom  and  berth 
altogether,  and  they  were  compelled  to  sit 


Case  Note. — Liability  for  failure  to  sup- 
ply berth: The    authorities    are    all 

agreed  upon  the  proposition  tliat  it  is  the 
duty  of  a  carrier  of  passengers  by  water  to 
famish  reasonable  and  proper  accommo- 
dations, including  staterooms  or  berths; 
and  that  it  will  be  liable  for  any  damage 
arising  from  an  unreasonable  failure  to  fiur- 
nish  its  passengers  with  such  accommoda- 
tions. 

Accordingly,  it  has  been  hdd  that  imder- 
taking  to  carry  a  passenger  in  the  steerage 
of  a  steamship  from  one  ocean  port  to  an- 
other included  the  furnishing  of  such  pas- 
senger with  a  berth,  unless  there  was  an 
agreement  beforehand  that  the  passenger 
was  to  make  the  voyage  without  it.  'The 
Oriflamme,  3  Sawy.  397,  Fed.  Cas.  No.  10,- 
672. 

Upon  the  same  principle,  a  steamship  com- 
pany was  held  liable  for  a  failure  to  pro- 
vide sufficient  food  or  lodging  while  ita  ves- 
sel was  detained  in  quarantine,  under  a  con- 
tract of  carriage  providing  that  the  com- 
pany should  furnish  good  and  sutBcient  food 
and  suitable  lodging  during  the  whole  of 
the  trip,  including  "any  unavoidable  delay;" 
though  it  also  contained  a  clause  exempting 
the  carrier  from  liability  for  delay  from  "re- 
straints of  princes,  rulers,  and  peoples."  Lar- 
sen  V.  Allan  Line  S.  S.  Co.  37  Wash.  666, 
80  Pac.  181. 

Not  only  is  the  duty  incumbent  upon  the 
carrier  by  water  to  furnish  its  passengers 
with  proper  accommodations,  but  it  must 
furnish  a  passenger  the  berth  or  stateroom 
6L.R.A.(N.S.) 


which  it  has  agreed  to  furnish,  or,  in  event 
of  its  inability  to  do  this,  must  supply  Una 
with  another  just  as  good. 

In  Morrison  v.  Tlie  Jolm  L.  Stephens,  Fed. 
Cas.  No.  0,847,  it  appeared  that  the  libellant 
and  the  agent  of  the  defendant  vessel  agreed 
that  the  former  should  have  the  use  of  an 
entire  stateroom  on  the  payment  of  a  stip- 
ulated price  for  himself  and  wife,  which  was 
sometlung  more  than  the  price  of  two  full 
fares  but  lees  than  three,  which,  according 
to  the  usual  rule  of  the  company,  it  was 
necessary  to  pay  for  an  entire  stateroom. 
Upon  reaching  a  certain  port  on  the  way  to 
his  destination  the  libellant  was  informed 
that  the  third  lierth  in  his  stateroom  was 
to  be  occupied  by  a  male  passenger,  an  ar- 
rangement which  the  former  violently  ob> 
jected  to,  and  the  company's  aeents  effected 
an  arrangement  by  which  the  libellant  was 
given  a  berth  in  a  room  with  two  other 
male  passengers,  and  his  wife  was  as- 
signed a  berth  in  a  room  with  two  other 
ladies.  The  court  held  that  this  was  a 
breach  of  the  contract,  for  which  libellant 
was  entitled  to  recover. 

To  the  same  effect  is  The  Willamette  Val- 
ley, 71  Fed.  712,  where  it  appeared  that  tho 
libellant  purchased  from  a  ticket  broker  tho 
return  coupon  of  a  first-class  excursion  tick- 
et on  the  face  of  which  there  was  nothing 
to.indicate  that  it  was  not  transferable,  and 
entitling  the  holder  to  travel  partly  by  rail 
and  partly  by  steamer.  The  ticket  was  ac> 
cepted  without  objection  for  passage  over 
the  railroad,  and  the  Iil>eUant  on  board  th* 
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up  all  night.  The  defendant  was  applied  to 
by  the  plaintiff  for  a  berth  when  he  bought 
his  ticket,  bnt  the  defendant  refused  to 
•apply  trtaterooms  or  berths  until  after  the 
ship  had  left  the  dock  and  was  in  mid 
stream.  If,  as  is  presumably  the  esse  on 
a  steamer  running  at  night,  a  bertb  is  a  rea- 
sonable and  proper  accoinmodation,  the  de- 
fendant is  liable  for  failure  to  furnish  it, 
unless  the  fact  that  none  can  be  had  is 
made  Icnown  to  the  passenger  who  chooses- 
to  ask  for  a  berth  when  he  buys  his  ticket. 
Hie  defendant  should  have  had  its  oflSce  for 
berths  open  when  it  sold  its  tickets.  It  was 
its  duty  to  sen  tickets  to  applicants  in  the 
order  in  which  they  were  applied  for,  with- 
out discrimination,  till  the  full  number  was 
sold  to  the  passengers  whom  it  could  carry 
comfortably,  and  the  same  is  true  as  to  the 
sale  of  its  berths.  If  its  berth  and  state- 
room accommodations  are  exhausted  when  a 
ticket  is  asked  for,  the  intending  passenger, 
OD  learning  that  fact,  may  defer  his  trip  till 
another  lime,  or  may  go  by  another  route, 
rather  than  sit  up  all  night.  It  is  an  im- 
position upon  the  traveling  public  to  with- 
hold information  as  to  the  lack  of  a  suffi- 
eient  number  of  berths  till  after  the  passage 
ticket  is  paid  for,  and  the  passenger  has 
embarked,  and  the  vessel  is  in  mid  stream, 
so  that  he  cannot  help  himself.    Still  worse, 


if  pos&ible,  is  the  refusal  then  to  fumisk 
berths  in  the  order  in  which  they  are  ap- 
plied for.  A  common  carrier  must  serve  the 
public  without  discrimination,  and  sell  its 
tickets  and  accommodations  in  the  oriet  of 
application.  6  Cyo.  Law  &,  Proc  p.  586.  It 
is  liable  for  an  action  of  damages  for  a 
wrongful  refusal,  and,  in  addition,  for  the 
indignity,  vexation,  and  disgrace,  if  there 
is  any  evidence  of  such.  Indianapolis,  P. 
&  0.  R.  Co.  V.  Rinard,  46  Ind.  2S3;  SUte 
ex  rel.  Atwater  v.  Delaware,  L.  &  W.  R.  Co. 
48  N.  J.  L.  66,  67  Am.  Rep.  643,  2  AtL  803; 
Wallen  t.  McHenry,  S  Hnmph,  246. 

Xothing  is  here  said  that  wouldl  militate 
again&t  the  bona  fide  engagement  of  tickets 
and  berths  beforehand,  nor  against  the  re- 
fusal to  sell  a  ticket  or  berth  to  any  per- 
son who  for  a  good  reason  may  be  objection- 
able to  the  other  passengers;  but  the  pas- 
senger, if  not  thus  objectionable,  should,  be 
informed  that  no  berths  can  be  had,  all  be- 
ing already  sold,  when  he  purchases  Us 
ticket,  if  he  then  asks  for  a  berth.  And  if  he 
does  not  then  apply,  when  applications  for 
berths  are  made  at  the  purser's  window,  in 
regular  course  after  the  vessel  starts,  the 
berths  not  already  sold  or  engaged  must  be 
disposed  of  in  the  order  of  application.  If 
thu  were  not  so,  berths  could  be  furnished 
to  the  friends  of  the  purser  or  for  a  private 


■teamer  was  assigned  a  berth  upon  produc- 
ing his  ticket,  and  was  furnished  other  jNrivi- 
le^es  of  a  first-class  passenger  until  the 
middle  of  the  next  day,  when  the  purser  in- 
formed him  that  his  ticket  would  not  be  ac- 
cepted, and  refused  to  furnish  him  any  fur- 
ther accommodations  except  upon  payment 
of  full  fare,  which  the  libellant  refused  to 
pay,  but  offered  to  compromise  by  paying  for 
a  steerage  passage,  which  the  purser  would 
not  permit  him  to  do,  and  publicly  ordered 
the  steerage  steward  not  to  give  him  ac- 
commodations there.  First-class  accommo- 
dations were  offered  the  libellant  if  he  would 
pay  for  them,  but  he  declined  to  accept 
them  on  these  conditions,  and  was  obliged 
to  pass  the  night  and  part  of  the  day  with- 
out food  or  bed  in  an  exposed  part  of  the 
steamer  in  cold  and  foggy  weather.  It  was 
held  that  he  was  entitled  to  be  carried  to 
his  destination  as  a  first-class  passenger 
without  paying  additional  fare,  and  that  he 
was  entitled  to  damages  for  the  ship's  breach 
of  contract. 

The  question  as  to  the  duty  of  furnishing 
berths  has  arisen  more  frequently  between 
railway  passengers  and  sleeping  car  com- 
panies tluin  between  carriers  by  water  and 
their  passengers ;  and  it  has  been  laid  down 
as  a  general  rule  that  it  is  the  daty  of  a 
sleeping  car  company  to  furnish  a  berth  up- 
on the  payment  of  the  usual  fare,  to  a  pas- 
senger holding  a  first-class  railroad  ticket, 
and  to  whom  no  personal  objection  attaches, 
provided  the  company  has  a  vacant  one  at 
its  disposal  and  the  passenger  makes  appli- 
•  L.lLL<N.S.> 


cation  at  the  proper  time  and  in  the  prop- 
er manner.  Nevin  v.  Pullman  Palace  Car 
Co.  106  IlL  222,  46  Am.  Rep.  68a  In  this 
case  it  appeared  that  the  pUontiff  purchased 
tliree  first-class  passenser  tickets  for  him- 
self, wife,  and  niece,  and  entered  the  defend- 
ant's sleeping  car,  aai  engaged  of  the  con- 
ductor two  lower  berths  at  a  specified  price,, 
and  the  conductor  thereupon  assigned  one 
berth  to  the  niece  and  one  to  the  plaintiff  and 
his  wife,  promising  to  have  them  made  up 
a  little  later  in  this  night,  which,  however, 
the  conductor  failed  to  do,  but,  instead, 
ejected  him  and  his  wife  from  the  car, 
which  action  compelled  the  plaintiff  to 
take  and  occupy  a  seat  in  an  ordi- 
nary car  on  the  train  until  its  ar- 
rival at  his  destination.  The  only  rea- 
son assigned  by  the  conductor  for  refusing 
to  furnish  the  berths  was  "that  they  were 
not  made  up."  These  facts  were  held  to 
constitute  a  cause  of  action,  either  upon  the 
contract  itself  or  at  delicto,  for  the  injury 
caused  by  the  plaintiff's  expulsion  from  the 
ear. 

So,  where  a  sleeping  car  company  sold  the 
holder  of  a  railroad  ticket  a  berth  in  a  sleep- 
ing oar  to  his  destination,  and  on  the  latter 
part  of  his  trip  such  car  was  run  over  a 
line  different  from  that  named  in  his  rail- 
road ticket,  and  he  was  ejected  from  the 
car  by  the  employees  of  the  railway  com- 
nany  upon  his  refusal  to  pay  fare,  it  was 
held  that  by  selling  aocommodations  in  a 
particular  oar  the  sleeping  car  company  had 
virtually   represented   and   warranted  that 
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oonsideration  to  him  (a  tip),  aa  is  here 
testified  was  the  case,  to  the  exclusion  of 
those  prior  in  time,  who  did  not  pay  the 
purser,  as  well  as  the  r^iular  fare.  If 
the  supply  of  berths  is  exhausted  before  an 
applicant  is  reached,  it  will  be  his  own  fault 
that  he  did  not  apply  for  his-  berth  and 
learn  whether  or  not  one  could  be  had  at 
the  time  he  bought  his  ticket!    The  plain- 


tiff here  tesUfled  that  he  made  no  objection 
to  the  ladies  on  board  being  first  supplied 
with  berths,  but  to  other  men  being  fur- 
nished who  applied  for  berths  after  he  did, 
one  of  whom  "tipped"  the  pursuer. 

The  answer  sets  up  defenses  which  we 
cannot  conuder,  as  no  evidence  wag  offered 
in  their  support.  Upon  the  evidence  offered, 
the  granting  a  nonsuit  was  error. 


such  car  passed  over  the  line  named  in  the 
passengers  railway  ticket,  and  that  the  pas- 
senger's expulsion  from  the  sleeping  car  be- 
fore reaching  his  destination  was  a  breach 
of  the  contract,  for  which  the  sleeping  car 
company  was  liable.  Pullman's  Palace-Car 
Co.  T.  King,  39  &  C.  A.  673,  99  Fed.  380. 

So,  a  sleeping  car  company  was  held  lia- 
ble for  the  damages  suffered  by  a  passenger 
who,  after  he  had  paid  for  his  berth  and 
it  had  been  assigned  to  him,  was  subse- 
quently excluded  therefrom  and  compelled 
to  sit  up  during  a  cold  night  in  a  day  coach, 
because  the  company  had  by  mistake  sold 
the  same  berth  to  others  who  occupied  it. 
Braun  v.  Webb,  82  Misc.  243,  65  N.  Y.  Supp. 
668. 

So,  where  a  sleeping  oar  company  sold  a 
negro  a  ticket  from  St.  Louis,  Missouri,  to 
Galreston,  Texas,  and  he  was  given  a  berth 
in  one  of  the  sleeping  car  company's  cars  in 
which  he  was  carried  into  Texas,  but  before 
naching  his  destination  was  ejected  from 
the  car  and  required  to  take  a  seat  in  an 
ordinary  passenger  coach  on  the  train  in  an 
apartment  set  apart  for  negroes  under  the 
separate  coach  law  of  Texas,  the  sleeping 
car  company  was  held  liable  for  the  fail- 
ure to  furnish  the  berth  for  the  rest  of 
the  trip,  though  the  passenger's  ejection 
from  the  sleeping  car  was  by  the  employees 
of  the  railroad  company,  and  by  its  arrange- 
ment with  the  latter  the  sleeping  oar  com- 
pany could  not  prevent  such  ejection.  Pull- 
man Palace  Car  Co.  y.  Cain,  15  Tex.  Civ. 
App.  503,  40  S.  W.  220. 

And  a  sleeping  car  company  was  held 
liable  in  damages  for  a  married  woman's 
miscarriage  caused  by  her  unlawful  expul- 
sion from  a  berth  in  its  car,  though  its  serv- 
ants were  not  aware  of  her  condition  when 
they  ejected  her.  Mann  Boudoir  Car  Co. 
v.  Dupre,  21  L.R.A.  289,  4  C  C.  A.  540,  13  U. 
6.  App.  183,  54  Fed.  646. 

And  in  Pullman  Palace  Car  Co.  v.  Hooker 
(Tex.  Civ.  App.)  93  S.  W.  1009,  both  the 
sleeping  car  company  and  the  railroad  com- 
pany were  held  jointly  liable  in  damages  to 
a  passenger  where  it  appeared  that  the 
sleeping  car  company  haa  agreed  to  furnish 
sleeping  car  accommodations  to  the  pas- 
senger between  certain  points,  but  before 
readiing  her  destination  the  car  wae  cut  off 
by  order  of  the  railroad  company,  and  she 
was  compelled  to  complete  her  journey  m  a 
chair  car.  The  court  refused  to  relieve  the 
railroad  company  of  liability  on  the  ground 
that  the  sleeper  on  one  of  its  trains  run- 
ning in  the  opposite  direction  from  the  one 
the  said  passenger  was  on  had  become  dis- 
abled, was  occupied  by  a  large  number  of 
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people,  some  of  whom  intended  to  make  an 
all-night  trip  and  some  of  whom  were  not, 
and  it  was  for  their  accommodation  that 
the  sleeper  was  wanted  in  which  the  said 
pcMsenger  was  riding,  in  which  there  was 
no  one  traveling  beyond  her  destination. 

Upon  the  same  principle,  a  palace  oar 
company  was  held  liable  in  damages  for 
excluding  from  a  seat  in  its  drawing-room 
car  one  who  had  purchased  a  ticket,  but  who 
had  lost  it,  and,  upon  application  for  an- 
other, had  been  given  a  personal  card  of 
the  company's  agent  on  which  he  had  writ- 
ten and  signed  a  statement  that  the  seat 
belonged  to  the  passenger,  but  which  th« 
conductor  of  the  oar  refused  to  honor, 
though  the  seat  was  marked  on  the  diagram 
as  sold,  and  no  other  person  claimed  it 
Buck  V.  Webb,  58  Hun,  185,  11  N.  Y.  Supp. 
617. 

And,  just  as  in  the  case  of  carriers  of  pas- 
sengers by  water,  a  sleeping  oar  company  is 
bound  to  furnish  the  section  or  berth  in  its 
car  that  it  has  agreed  to  furnish,  or,  if  for 
any  reason  it  cannot  do  that,  to  sulMtitute 
one  equally  as  good. 

So,  where  a  sleeping  car  company  sold  a 
ticket  to '  a  passenger,  entitling  him  to  a 
specified  berth  between  certain  stations  in 
a  named  car,  and  upon  <sntering  that  car 
the  berth  was  assigned  to  him,  but,  before 
reaching  his  destination,  such  car  was  taken 
off  the  train  by  the  sleeping  car  company, 
and  a  different  berth  in  a  different  sleeping 
car  was  offered  to  Mm,  which  he  refused, 
and  left  the  oar,  and  made  the  rest  of  his 
trip  in  a  common  passenger  car,  it  was  held 
that  the  company  was  bound  to  furnish  the 
berth  specified,  or,  at  least,  an  equally  de- 
sirable berth  in  the  same  locality  in  another 
car  of  equal  safety,  convenience,  and  eom- 
fort.  Pullman  Palace  Oar  Co.  y.  Taylor,  65 
Ind.  163,  82  Am.  Rep.  67. 

And  where  a  passenger  purchased  a  sleep- 
ing-car ticket  entitling  him  to  a  lower  berth, 
but  upon  his  arrival  at  the  car  he  was  in- 
formed that  there  was  no  lower  berth  left 
except  one  which  he  would  have  to  vacate  at 
an  early  hour  the  next  morning,  which  he 
refused,  and  insisted  upon  having  a  lower 
berth  in  accordance  with  his  ticket;  and  in 
the  meantime  the  remaining  lower  berth 
was  sold;  and  thereupon  the  passenger  left 
the  car  and  entered  an  ordinary  day  coach 
on  the  same  train,  on  which  he  rode  all 
night, — it  was  held  that  the  sleeping  car 
company  was  guilty  of  a  breach  of  its  con- 
tract, and  that  the  passenger  should  be  com- 
pensated for  the  indignity  of  a  refusal  of 
the  berth  purchased,  and  for  inconvenience 
and  annoyance  suffered  by  being  obliged  t* 
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travel  in  a  da^  eoaeh  without  sleepine  or 
washing  facilities,  and  by  being  obligea  to, 
change  cars  at  earlv  and  late  hours.  Ap- 
lington  ▼.  Pullman  Co.  110  App.  Diy.  260,  97 
N.  y.  Supp.  829. 

8o,  where  a  sleeping-oar  passenger  and 
hif  wife  were  on  their  wedding  trip,  and  he 
had  contracted  with  the  sleeping  car  com- 
pany to  be  furnished  a  drawing  room  on  one 
of  its  cars  for  the  use  of  himself  and  wife, 
and  the  company  failed  to  i'umish  him  the 
drawing  room,  and  he  and  his  bride  were 
compelled  to  occupy  tne  porter's  apartment 
in  the  oar  for  a  portion  of  his  trip,  and 
were  compelled  to  make  two  changes  from 
one  car  to  another  during  the  night,  it  was 
held  that  the  sleeping  car  company  was  lia- 
ble for  damages  for  the  deprivation  of  the 
comforts,  conveniences,  and  privacy  for 
which  he  had  contracted  and  agreed  to  pay. 
Pnllman  Co.  v.  WiUett,  27  Ohio  C.  C.  649. 

And  where  a  sleeping  oar  company  con- 
tracted to  furnish  a  designated  section  of  its 
oar  between  certain  stations  upon  a  speci- 
fied date,  it  was  bound  to  reserve  the  same 
for  the  passenger,  and  it  coula  not  excuse 
the  failure  to  comply  with  its  undertaking 
upon  the  ground  that  other  persons  demand- 
ed the  same  before  the  passenger,  to  whom 
they  had  agreed  to  furnish  it,  presented  her- 
self to  pay  for  or  occupy  it.  Pullman  Pal- 
ace-Oar Co.  v.  Booth  (Tex.  Civ.  App.)  28 
8.  W.  719.  In  this  case  it  appeared  that  the 
conductor  not  only  refused  to  assign  the  sec- 
tion reserved  for  the  passenger,  but  ordered 
her  to  leave  the  car  with  her  nurse  and  baby 
and  baggage;  and  that,  upon  her  leaving, 
she  was  unable  to  obtain  a  seat  for  herself 
and  accommodations  for  her  nurse  and  child 
except  in  the  negro  compartment  of  the 
train,  where  she  remained  until  she  was  able 
to  get  a  seat  elsewhere;  and  no  accommo- 
dation in  ^  sleeper  was  furnished  her  until 
another  station  was  reached,  where  another 
sleeper  was  attached  to  the  train,  in  which 
she  rode  to  her  destination,  which  car  was 
not  80  good  as  that  in  which  she  had  en- 
gaged passage.  It  also  appeared  that  the 
passenger's  health  was  delicate,  and  that 
upon  her  arrival  at  her  destination  she  tele- 
graphed her  husband,  who  was  at  a  great 
distance,  and  urged  him  to  come  to  her,  and 
that  he  came  to  her  at  great  expense  to  her; 
and  it  was  held  that  these  facts  were  prop- 
erly considered  by  the  jury  in  assessing 
damages  resulting  from  the  acts  of  the  com- 
pany's agent  in  failing  to  furnish  her  with 
the  accommodations  contracted  for. 

So,  in  Pullman  Palace  Oar  Co.  v.  Nelson, 
22  Tex.  av.  App.  228,  64  8.  W.  62«,  the 
defendant  company  was  held  liable  in  dam- 
ages because  of  its  failure  to  reserve  a  low- 
er berth  for  a  man  and  his  sick  wife  as  it 
had  agreed  to  do,  and  the  plaintiffs  were  per- 
mitted to  show  that  the  company's  servants 
refused  to  stop  the  train  and  let  them  off  at 
their  request  upon  learning  that  they  could 
get  no  lower  berth,  as  the  wife  apprehended 
grave  injury  to  herself  if  compelled  to  sit 
up  all  night ;  that  they  were  forced  to  ac- 
cept the  offer  of  those  in  charge  of  the  ear 
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to  make  a  bed  for  them  is  the  smoking 

compartment;  and  that  during  the  night  the 
compartment  was  entered  by  trainmen,  and 
persons  were  permitted  to  congregate  at  the 
door  and  use  loud,  vulgar,  and  profane  lan- 
guage to  the  great  disturbance  and  humilia- 
tion of  the  wife. 

But  a  sleeping  car  company  is  justified 
in  refusing  to  admit  to  its  car  a  person  hav- 
ing a  contagious  disease,  although  he  hat 
purchased  a  ticket  for  passage  thereon.  Pull- 
man Co.  V.  Krauss  (Ala.)  4  L.R.A.(N.S.)  103, 
40  So.  398.  The  court  here  said:  "The  right 
of  a  person  to  a  berth  or  passage  on  a  sleep- 
ing car  is  not  an  unlimited  right.  But  it 
is  subject  to  such  reasonable  regulation  as 
th?  defendant  had  prescribed  for  the  due 
accommodation  of  passengers  and  for  the 
safety  and  comfort  of  passengers.  Sleeping 
car  companies  are  not  Dound  to  admit  per- 
sons as  passengers  on  its  cars  who  are  guil- 
ty of  gross  and  vulgar  habits  of  conduct, 
or  who  make  disturbances  on  board,  and, 
a  fortiori,  persons  who  are  afflicted  with 
contagious  or  infectious  disease,  so  that 
there  would  be  a  probability  of  other  pas- 
sengers contracting  the  disease  with  which 
said  afflicted  person  was  suffering." 

And  a  sleepmg  car  company  has  the  right 
to  sell  a  whole  section  in  its  car  to  one  per- 
son; and  another  person  acquires  no  right 
of  action  against  ft  because  of  the  refusal 
of  its  conductor  to  sell  him  the  upper  berth 
in  a  section  sold  to  another  passenger, 
though  that  berth  Is  in  fact  unoccupied. 
Searfes  v.  Mann  Boudoir  Car  Co.  45  Fed.  330. 
In  this  case  it  was  also  held  that  where  a 
berth  in  a  sleeping  car  was  sold  for  occu- 
pancy  to  a  certain  station,  and  the  sleeping- 
car  conductor,  before  that  station  was 
reached,  refused  to  sell  another  passenger  a 
ticket  entitling  him  to  such  berth  from 
there,  no  cause  of  action  thereby  accruod  to 
such  passenger. 

And  where  it  appeared  that  a  passenger 
was  refused  a  sleeping-car  ticket  upon  the 
groimd  that  he  had  not  a  first-class  ticket, 
by  an  agent  who  was  engaged  in  selling 
tickets  for  both  the  railway  company  and 
the  sleeping  oar  company,  it  was  held  thai 
in  determining  the  question  as  to  the  class 
of  the  ticket  the  agent  acted  as  the  rail- 
road's agent,  and  that  the  car  company  war 
not  responsible  for  his  determination  of  that 
question,  and  that,  having  so  determined,  he 
was  justified,  as  agent  of  the  sleeping  car 
company,  in  refusing  the  applicant  a  ticket 
for  a  berth.  Lemon  v.  Pullman  Palace  Car 
Co.  62  Fed.  262. 

Nor  can  a  sleeping  car  company  be  held 
liable  for  the  expulsion  from  its  oar,  by  the 
railroad  company's  servants,  of  a  passen- 
ger holding  a  second-class  railroad  ticket 
contrary  to  a  regulation  of  the  railroad  and 
sleeping  car  companies,  though  the  sleeping 
car  company  had  sold  him  a  ticket  entitling 
him  to  sleeping-car  accommodations.  Pull- 
man Palace  Car  Co.  ▼.  Lee,  49  IlL  App.  76 
Here  the  sleeping-car  ticket  in  question  ex- 
pressly provided  that  it  wsa  traod  "only 
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when  accompanied  by  a  first-class  mlroad 
ticket." 

So,  in  Pullman  Palace  Car  Co.  t.  Marsh, 
24  Ind.  Api>.  129,  63  N.  E.  782,  it  appeared 
that  a  sleeping  car  company  agreed  to  carry 
certain  persons  to  a  certain  point  at  half 
rates,  full  fare  to  be  paid  goin^  and  the 
agent  at  the  destination  to  furnish  return 
passes  on  presentation  of  receipts  showing 
full  fare  paid;  and  the  plaintiff  and  his  wife 
and  son  obtained  passes  for  the  trip,  one  for 
himself  and  wife  with  a  separate  pass  for 
his  son,  and  on  the  return  trip  obtained 
from  the  agent  one  pasa  for  himself  and 
wife  and  none  for  his  son,  not  having  asked 
for  it,  the  pass  purporting  to  entitle  him 
and  his  wife  to  occupy  one  section;  and,  up- 
on his  request  for  a  lower  berth  instead  of 
the  upper  one  in  this  section,  the  agent 
wrote  on  the  back  of  the  pass  certain  fig- 
ures. When  they  reached  the  car  his  wife 
and  son  retired  in  the  lower  berth  of  the 
section  first  reserved  to  him,  and  afterwards 
the  sleeping-car  conductor  refused  to  permit 
the  plaintiff  to  occupy  a  berth  in  either  sec- 
tion unless  he  paid  the  price  therefor,  for 
the  reason  that  only  two  names  were  upon 
the  sleeping-car  pass.  It  was  held  that  the 
Bleeping  car  company  was  not  liable  in  dam- 
ages for  this  refusal. 

To  the  same  effect  is  Lawrence  v.  Pull- 
man's Palace  Car  Co.  144  Mass.  1,  59  Am. 
Rep.  58,  10  N.  E.  723,  in  which  it  was  held 
that  there  was  no  cause  of  action  against 
the  defendant  company.  Here  it  appeared 
that  there  was  an  arrangement  between 
the  railroad  company  and  the  sleeping  car 
company  by  which  the  latter's  employees 
were  to  be  governed  by  such  rules  and  reg- 
ulations as  the  former  company  might  from 
time  to  time  adopt  for  the  government  of 
its  own  employees,  and  the  railroad-train 
conductors  had  full  authority  over  the  por- 
ters and  conductors  of  the  sleeping  cars  in 
regard  to  who  should  ride  in  the  cars  and 
under  what  circumstances,  and  a  regulation 
of  the  railroad  company  provided  that  be- 
tween two  specified  stations  a  berth  in  the 
sleeping  car  was  to  be  sold  only  to  holders 
of  through  tickets.  It  also  appeared  that  a 
holder  of  a  ticket  good  from  one  of  these 
stations  to  an  intermediate  station  and  an- 
other ticket  good  from  this  intermediate 
station  to  the  other  station  applied  for  a 
sleeping-car  ticket  between  these  two  sta- 
tions, but  the  ticket  agent  refused  to  sell  it 
to  him  because  he  did  not  have  a  single 
tnrough  ticket,  and  on  the  car  the  conductor 
also  refused  to  sell  him  a  berth  for  the  same 
reason,  and  the  train  conductor  made  the 
same  refusal  unless  full  fare  was  paid  be- 
tween these  two  stations,,  which  the  pas- 
senger refused  to  do,  and  was  ejected 'from 
the  car. 

Nor  was  a  sleeping  car  company  liable  to 
one  with  whom  it  had  contracted  to  furnish 
sleeping-car  accommodations  between  two 
points  for  the  failure  of  the  car  to  make 
the  entire  trip,  where  it  appeared  that  the 
failure  of  the  car  to  proceed  was  caused  by 
the  railroad  company  having  abandoned  its 
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trains  on  account  of  riots.  Simms  v.  Pull- 
man Southern  Car  Co.  Fed.  Cas.  No.  12,- 
869a.  The  court  here  was  of  the  opinion 
that,  by  having  an  adequate  car  in  readiness 
to  proceed,  the  sleeping  car  company  had 
performed  all  its  obligations  in  connection 
with  these  passengers. 


NORTH  CAROLINA  SUPREME  COURT. 

STATE  OF  NORTH  CAROLINA 

v. 

FRAIL  DURHAM,  Appt 

(—  N.  a  — ,  63  S.  B.  720.) 

Resisting  officer — ^homicide — self-defense. 

That  an  officer  attempting  to  rearrest 
one  who,  having  been  arrested  under  war- 
rant for  misdemeanor,  has  escaped  from  cus- 
tody, dangerously  menaces  his  life,  does  not 
authorize  him  to  kill  the  officer  in  self-de- 
fense,— especially  where  the  statute  makes 
one  guilty  of  misdemeanor  who  obstruct* 
an  officer  in  the  discharge  of  his  duty. 

(Walker  and  Connor,  JJ.,  dissent.) 

(March  6,  1906.) 


Case  Note.  —  Self-defense  in  resisting  of- 
ficer:   State  v.  Ddbhak  goes  to  the 

extreme  limit  of  the  law  in  the  direction 
of  protecting  an  officer  arresting,  or  seeking 
to  arrest,  another,  and  of  limiting  the  right 
of  the  latter  to  act  in  self-defense  against 
excessive  force.  The  rule  is  universal  that 
resistanoe  to  arrest  is  unlawful;  and  if  an 
offender,  in  resisting  arrest,  kills  the  officer 
seeking  to  arrest  him,  he  is  at  least  guilty 
of  manslaughter.  State  v.  Pate,  6  Ohio  8. 
&  C.  P.  Dec.  732;  Uendrickson  V.  Com.  20 
Ky.  L.  Rep.  224,, 81  S.  W.  266.  And  that 
where  no  unnecessary  force  is  used  in  mak- 
ing an  arrest,  the  person  resisting  it,  or  en- 
gaging in  a  conspiracy  to  resist  it,  cannot 
plead  self-defense,  or  defense  of  another, 
where  the  officer  is  killed.  Smith  v.  State 
(Tex.  Crim.  App.)  89  S.  W.  817. 

But  an  officer  seeking  to  make  an  arrest 
has  no  right  to  use  more  force  than  is  rea- 
sonably necessary  to  subject  the  person 
sought  to  be  arrested  to  his  authority;  and, 
where  he  goes  further  and  uses  unnecessary 
force,  the  relations  between  the  parties  are 
the  same  as  those  between  private  individ- 
uals; and,  if  the  person  sought  to  be  ar- 
rested believes,  or  has  reason  to  believe, 
that  he  is  in  danger  of  being  killed,  or  of 
receiving  great  bodily  harm,  he  may  defend 
himself  to  a  reasonable  extent,  repelling 
force  with  force  to  the  extent  of  slaying  the 
officer  when  necessary  to  save  Iiis  own  life, 
or  save  himself  from  serious  iiodily  harm. 
Williams  v.  State,  44  Ala.  41;  Appleton  v. 
State,  61  Ark.  690,  33  S.  W.  1066;  Plum- 
mer  v.  State,  135  Ind.  308,  34  N.  E.  968; 
Bullock  V.  State,  66  N.  J.  L.  657,  86  Am.  St. 
Rep.  668,  47  Atl.  62;  State  T^^te,  si^ 


;  Utate  v^iMt^,  siuvra; 
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APPBAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Polk  Comnty 
eonvicting  him  of  murder.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Smith  &  Scheack  and  A.  H.  Dean 
for  appellant. 

Mr.  Sohert  D.  Gilmer,  Attorney  General, 
for  the  State. 

Brown,  J.,  delivered  the  opinion  «f  the 
court: 

The  evidence  tends  to  show  that  the  de- 
ceased was  a  deputy  sheriff  and  had  a  war- 
rant for  the  arrest  of  the  prisoner  for  carry- 
ing concealed  weapons.  Deceased  approached 
prisoner  for  the  purpose  of  effecting  his  ar- 
rest, and  s(Hne  conversation  ensued;  the  pris- 
oner finally  agreeing  to  give  bond  for  his 
appearance.  The  prisoner,  the  deceased,  and 
others  started  to  the  office  in  the  feed  store 
of  one  Engel  for  the  purpose  of  eiigning  the 
bond.  Hilton,  the  deputy  sheriff,  sat  down 
at  the  table  to  write  the  bond,  and  while 
thus  engaged  the  prisoner  escaped  from  the 
room,  Hilton  following  to  capture  the  pris- 
oner, and  in  the  altercation  which  followed 
the  prisoner  riiot  and  killed  Hilton. 


In  one  of  their  briefs  the  prisoner's  coun- 
sel admit  that,  if  the  decision  in  State  v. 
Horner,  139  N.  0.  003,  52  S.  £.  196,  is-  to  be 
adliered  to,  all  their  exceptions  are  unten- 
able except  the  fourth;  and'  as  to  that  ex- 
ception it  is  insisted  tliat  the  court  below 
erred  in  cluurging  the  jury  that  in  any  view 
of  the  evidence  the  d^ndant  was  guilty  of 
manslau^ter,  thereby  depriving  him  of  his 
plea  of  self-defense.  In  the  able  argument 
of  Mr.  Dean,  aa  well  as  in  their  well-consid- 
ered briefs,  counsel  for  defendant  endeavored 
to  draw  a  distinction  between  the  ease  at 
bar  and  Homer's  Case.  After  most  careful 
consideration,  we  fail  to  see  the  distinction. 
In  fact,  the  cases  appear  to  be  on  all  fours. 
The  deceased,  Hilton,  was  a  d^uty  sheriff, 
and  had  arrested  the  prisoner  upon  a  war- 
rant for  carrying  a  concealed  weapon, — a 
misdemeanor.  The  defendant,  according  to 
his  own  evidence,  recognized  Hilton's  au- 
thority and  went  with  him  to  give  bond  for 
his  appearance.  When  they  arrived  at  the 
(^ce  the  deceased  commenced  to  write  the 
bond.  As  to  subsequent  occurrences  the  de- 
fendant testified:  "Hilton  then  sat  down 
and  got  to  wviting,  and  while  he  was  doing 


Logue  V.  Com.  38  Pa.  265,  80  Am.  Deoi  481; 
Vann  v.  State,  45  Tex.  Crim.  Rep.  434,  108 
Am.  St.  Rep.  061,  77  S.  W.  813,  The  rule  is 
that  when  an  officer,  in  executing  his  of- 
fice, proceeds  irregularly,  and  exceeds  the 
limits  of  his  authority,  the  law  gives  him 
no  protection  in  the  excess.  Bullock  v. 
State,  supra.  And,  within  this  rule,  where 
a  person  sought  to  be  arrested  has  reason- 
able ground  to  believe  that  the  attemped  ar- 
rest  is  a  pretext  to  disarm  him  for  the  pur- 
pose of  killing  him,  or  of  doing  him  great 
bodily  injury,  he  may,  if  necessary, 
kill  the  person  seeking  to  make  the 
arrest  to  prevent  the  accomplishment 
Of  his  object.  Minniard  v.  Com.  87 
Ky.  213,  8  S.  W.  269.  And  an  at- 
tempt upon  the  part  of  the  officer  to  kill 
the  person  sought  to  be  arrested  merely  be- 
cause he  attempts  to  escape  gives  such  per- 
son a  complete  right  of  self-defense,  and 
warrants  him  in  killing  the  officer  to  pro- 
tect his  own  life.  Hardin  v.  State,  40  Tex. 
Crim.  Rep.  208,  49  S.  W.  607. 

An  officer  has  an  undoubted  right  to 
use  force  to  overcome  resistance,  or 
to^  prevent  the  escape  of  a  fleeing 
crimmal,  however;  and  doing  so  gives 
the  person  sought  to  be  arrested  no 
right  to  act  in  self-defense.  People  v.  Carl- 
ton, 116  N.  Y.  618,  22  N.E.257;  Madcalley's 
Case,  9  Coke,  6Sb;  Smith  v.  State,  46  Tex. 
Crim.  Rep.  267,  108  Am.  St.  Rep.  991,  81 
9.  W.  712,  036.  And  the  mere  fact  that  a 
person  seeking  to  arrest  another  exceeds  his 
authority  does  not  necessarily  justify  kill- 
ing him  in  resistance  of  the  arrest,  or  reduce 
the  killing  to  manslaughter.  Galvin  v. 
State,  6Cofdw.283;  Bullock  v.  State,  supra; 
Eeady  v.  People,  32  Colo.  57,  66  L.R.A.  353, 
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74  Pac.  802.  A  person  sought  to  be  arrested 
has  no  right  to  take  life,  except  to  protect 
his  own  life,  or  his  person  from  great  bodily 
harm,  though  the  person  seeking  to  make 
the  arrest  does  not  strictly  comply  in  every 
respect  with  the  law.  Bowling  v.  Com.  7 
Ky.  L.  Rep.  821.  And  the  fact  that  officer* 
about  to  make  an  arrest  prepare  themselves 
to  meet  anticipated  resistance  furnishes  no 
ground  for  action  in  self-defense  by  the  per- 
son sought  to  be  arrested.  Miller  v.  State, 
32  Teix.  Crim.  Rep.  319,  20  S.  W.  1103;  Peo- 
ple V.  Morales,  143  Cal.  550,  77  Pac.  470. 

The  rule  is  different,  however,  where  the 
arrest  is  unlawful;  and,  where  an  officer 
arrests  a  person  without  lawful  authority, 
it  constitutes  an  illegal  assault  which  may 
be  resisted;  and  if  the  death  of  the  person 
seeking  to  make  the  arrest  results  from 
such  reaistsuice  by  lawful  measures,  it  is 
excusable  homicide.  Williams  v.  State,  44 
Ala.  41;  State  v.  Scheele,  57  Conn.  307,  14 
Am.  St.  Rep.  106,  18  Atl.  257;  Roberson  v. 
State,  43  Fla.  156,  52  L.R.A.  7S1,  29  So.  635; 
Creighton  v.  Com.  83  Ky.  142,  4  Am.  St. 
Rep.  143;  Simmerman  v.  State,  14  Neb.  668, 
17  N.  W.  116;  Cortez  v.  State,  44  Tex.  Crim. 
Rep.  169,  69  S.  W.  536.  And  a  person  who 
is  illegally  arrested  has  the  right  to  free 
himself,  taking  care  to  use  no  more  force 
than  is  reasonably  necessary  for  that  pur- 
pose; and  if,  in  so  doing,  he  necessarily  com- 
mits a  homicide,  he  is  not  criminally  respon- 
sible therefor.  Earles  v.  State  (Tex.  Crim. 
App.)  94  S.  W.  464.  A  homicide  in  resisting 
an  illegal  arrest  amounts,  at  most,  to  man- 
slaughter. United  States  v.  Travers,  2 
Wheeler,  C.  C.  490,  Fed.  Cas.  No.  16,637. 
And  where  two  persons,  acting  under  a  war- 
rant not  authorizing  their  action,  committed 
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Max., 


•o  I  slipped  out  of  the  side  door  of  the 
store,  and  after  I  had  got  about  20  yards 
I  looked  back,  and  saw  Hilton  coming  with 
his  pistol  in  his  hand,  coming  towards  me. 
I  was  running,  and  he  was  running.  I  rat 
on  about  6  or  10  steps,  and  locked  arouna 
and  saw  Hilton  with  his  pistol  pointing 
towards  me.  Up  to  this  time  I  had  not 
drawn  my  pistol.  I  then  drew  my  pistol 
and  continued  to  go  forward  sideways,  hold- 
ing my  pistol  pointing  in  the  direction  of 
the  left  side  [describes  attitude].  The 
range  of  the  pistol  was  not  on  Hilton.  I 
looked  around  as  I  was  going  away,  and  as 
I  did  so  he  fired  on  me.  I  then  turned  and 
fired.  I  did  not  aim  at  him  this  shot.  I 
did  not  attempt  to  hit  him.  I  did  not  want 
to  hit  him  this  shot.  When  I  fired  the  first 
shot  I  came  to  a  little  stop, — a  moment's 
stop.  I  then  went  2  or  3  steps,  and  Hilton 
shot  again,  and  the  bullet  graced  me  on 
the  left  arm.  I  then  fell  back  a  little  bit, — 
standing  against  a  little  sapling.  Up  to 
this  time  Hilton  had  fired  two  shots  and  I 
one,  and  after  this  he  fired  two  more  be- 
fore I  fired  any  more.  I  then  fired  one  and 
killed  him.  At  the  tine  I  fired  the  last 
shot  Hilton  was  standing  up  aside  of  a 
sapling,  his  pistol  pointing  at  me.  After 
the  last  shot  I  ran  off  and  went  home."  The 
defendant  farther  testified  that  when  Hil- 
ton arrested  him  he  laid  hands  on  the  de- 
fendant and  said,  "Give  me  your  gun;" 
that  he  had  a  pistol  in  his  pocket,  and  did 
not  give  it  up  or  allow  Hilton  to  search 
bimj  that  he  had  a  bottle  of  liquor  in  his 
right  hip  pocket;  that  he  fired  on  Hilton 
and  killed  him  because  he  thought  Hilton 
would  kill  him;  and  that  Hilton  ordered 
him  to  stop  as  he  ran  off.  One  Kuykendall 
corroborates  the  defendant,  but  states  that 


he  never  saw  the  defendant  when  he  drew 
the  pistol,  and  never  saw  it  until  the  de- 
fendant turned  ai^d  fired.  This  is  not  neces- 
sarily inconsistent  with  the  defendant's 
statement. 

We  have  stated  only  the  nuiterial  evidence 
offered  by  the  defendant  and  most  favorable 
to  him,  because  in  passing  on  this  exception 
that  testimony  alone  should  be  considered. 
The  facts  in  Homer's  Case,  briefly  stated, 
are  that  Nichols,  a  deputy  sheriff,  had  a 
warrant  for  Homer  for  a  misdemeanor,  viz., 
whipping  his  daughter-in-law.  Homer  re- 
fused to  submit  to  arrest,  and  attempted  to 
escape.  The  testimony  most  favorable  to 
Homer  was  his  own  (139  N.  C.  610,  62  S. 
E.  139)  :  "I  was  in  the  woods.  Dog  had 
treed  a  squirrel  mohols  and  Breez  came  on 
down  the  road.  Nichols  called  to  me,  and 
I  answered.  He  said,  'Come  on  and  go  with 
me.'  Had  a  warrant.  He  read  it.  I  said,  'I 
am  not  going  to  do  it.'  He  said,  if  I  would 
promise  to  be  at  Squire  Terry's  to-morrow 
at  8  o'clock,  he  would  go.  I  refused.  He 
came  on  me,  and  said  to  me,  with  an  oath, 
'If  you  do  not  go  with  me  I  am  going  to 
shoot  you.'  Then  I  picked  up  gun  and 
walked  off.  He  shot  at  me.  I  ran  about  50 
yards;  he  shot  again,  and  I  threw  gun 
'round  and  shot.  I  was  going  away  from 
him;  was  out  there  for  »  squirrel.  I  ran 
against  a  tree  when  he  was  after  me;  knew 
that  deceased  was  a  deputy  sheriff."  Hor- 
ner was  convicted  of  murder  in  the  second 
degree,  and  appealed.  His  Honor  bad  in- 
structed the  jury,  as  in  the  case  at  bar,  that 
Homer  was  guilty  of  manslaughter  at  least. 
In  almost  every  respect  tiie  cases  are  sim- 
ilar. Ever  since  State  v.  Garrett,  60  N.  C. 
(I  Winst.  L.)  146,  84  Am.  Dec  350,  it  has 
been  thought  that  in  this  state  the  prin- 


an  assault  upon  the  house  of  another  with 
the  intent  to  take  his  life  or  do  him  great 
bodily  harm,  or  in  such  a  manner  as  to 
cause  him  to  believe,  or  furnish  him  with 
reasonable  ground  to  believe,  that  it  was 
necessary  to  use  a  deadly  weapon  to  pro- 
tect himself  from  death  or  great  bodily 
harm,  he  had  the  right  to  use  such  force  as 
reasonably  appeared  to  him  to  be  necessary 
to  protect  himself.  Neeley  v.  Com.  (Ky.) 
93  S.  W.  596;  Jackson  v.  Com.  (Ky.)  93  S. 
W.  598.  Nor  is  a  person  sought  to  be  ille- 
gally arrested  bound,  before  resisting  even 
to  death,  to  give  warning  to  the  person  at- 
tempting to  arrest  him.  Rex  v.  Thompson, 
1  Moody,  C.  C.  80. 

The  mere  illegality  of  an  arrest,  however, 
is  not  necessarily  an  excuse  for  killing  the 
officer  attempting  it;  here,  as  elsewhere,  the 
killing  must  be  necessary  to  protect  the 
slayer  from,  death  or  serious  bodily  harm. 
Williams  v.  State,  44  Ala.  41;  Mooney  v. 
State  (Tex.  Crira.  App.)  65  S.  W.  926.  One 
person  has  no  right  to  kill  another,  or  to 
do  him  great  bodily  harm,  to  prevent  a  mere 
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trespass  consisting  of  an  filial  arrest.  Nee- 
ley V.  Com.  and  Jackson  v.  Com.  supra.  And 
where  a  person  makes  an  assault  upon  the 
house  of  another  under  an  invalid  warrant, 
not  intending  to  kill  the  latter  or  to  do  him 
great  bodily  harm,  but  intending  only  to 
arrest  him  in  good  faith  under  the  warrant, 
the  latter,  having  no  reasonable  ground  to 
believe  he  is  in  danger  of  death  or  great 
bodily  harm,  has  no  right  to  shoot  the  former 
merely  to  avoid  being  arrested.  Ibid.  And 
a  peace  warrant,  and  an  issuance  thereof, 
and  an  indorsement  thereon  of  the  magis- 
trate issuing  it,  authorizing  a  person  to  ar- 
rest a  person  therein  named,  and  what  wajs 
done  under  the  warrant,  are  admissible  in 
evidence  in  a  prosecution  against  the  person 
named  as  defendant  in  the  vrarrant  for  kill- 
ing the  person  seeking  to  execute  the  war- 
rant in  resistance  of  the  arrest,  to  throw 
light  upon  the  situation  of  the  parties  and 
the  motives  prompting  their  action,  though 
the  warrant  and  the  indorsement  furnished 

no  authority  for  the  attempted  arrest.  Ibid. 
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ciple  of  self-defense  does  not  apply  to  the 
case  of  one  who  places  himself  in  the  posture 
of  armed  defiance  to  the  process  of  the  state. 
In  that  case  the  great  chief  justice  says: 
"When  a  man  puts  himself  in  a  ert».t«  of 
resistance,  and  openly  defies  the  officers  of 
tiie  law,  he  is  not  allowed  to  take  advaji- 
tage  of  his  own  wrong,  if  his  life  is  there- 
by endangered,  and  to  set  up  the  excuse 
of  self-defense."  The  law  of  self-defense  ap- 
plicable to  encounters  between  private  per- 
sons does  not  arise  in  the  case  in  which 
a  person  sought  to  be  arrested  kills  the 
officer  seeking  to  make  the  arrest.  In  this 
state  we  think  this  is  most  essential  to 
"preserving  good  order  and  asserting  the 
supremacy  of  the  law."  After  mature  con- 
sideration, this  rule  was  reaffirmed  in  Hor- 
ner's Case  by  a  unanimous  court.  The  well- 
considered  opinion  delivered  by  Mr.  Justice 
Connor  is  not  open  to  any  possible  mis- 
construction, so  far  as  we  can  see.  Much 
of  his  language  would  apply  with  aptness  to 
this  ease.  The  learned  justice  says:  "The 
prisoner  knew  that  the  deceased  was  a  dep- 
uty Bheri£F  and  that  he  had  the  warrant  for 
his  arrest.  It  was  his  duty  to  submit  to 
arrest,  and  in  resisting  it  with  a  gun  in 
his  hand  it  is  not  open  to  him  to  say 
that  ha  acted  in  self-defense.  Conceding 
that  as  he  [the  prisoner]  was  going  away 
from  the  officer,  refusing  to  submit  to  ar- 
rest, the  officer  was  not  justified  in  shoot- 
ing him  to  make  the  arrest,  it  does  not  af- 
fect his  right  to  kill.  If  there  was  a  neces-- 
sity  to  shoot  the  deceased  to  save  his  life, 
it  was  the  result  of  his  unlawful  act  in 
resisting  the  mandate  of  the  law.  The  posi- 
tion of  the  prisoner  is  similar  in  this  re- 
spect to  one  who  brings  on  or  provokes  a 
difficulty,  and  in  the  progress  of  it  kills. 
It  is  not  ae  defendendo,  because  he  brought 
on  the  necessity.  This  is  elementary,  ana 
uniformly  sustained  by  numerous  cases  in 
our  own  and  other  jurisdictions." 

The  officer  is  not  excused  if  he,  with  un- 
due violence,  menaces  the  life  of  the  de- 
fendant when  he  attempts  to  arrest  a  per- 
son for  a  misdemeanor.  The  officer  may  be 
convicted  and  punished.  But  his  crime  will 
not  excuse  or  condone  the  crime  of  the  de- 
fendant in  making  open  resistance  to  the 
process  of  the  state.  We  are  aware  that  in 
some  jurisdictions  it  is  held  otherwise,  and 
that  while  an  officer,  in  attempting  to  ar- 
rest for  a  misdemeanor,  dangerously  men- 
aces the  life  of  the  accused,  the  latter  may 
defend  himself  to  the  extent  of  taking  the 
officer's  life,  and  the  plea  of  self-defense  is 
open  to  him  But  in  this  state  we  have  a 
statute  (Acts  1889,  chao  61,  p.  65)  which 
enacts  that  "any  person  who  wilfully  and 
unlawfully  resists,  delays,  or  obstructs  a 
public  officer  in  discharging,  or  attempting 
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to  discharge,  a  duty  of  his  office,  shall  bs 
guilty  of  a  misdemeanor."  At  the  time  hs 
killed  the  deceased  the  defendant  was  en- 
gaged in  an  unlawful  act,  not  only  malum 
in  «e  (being  in  armed  resistance  to  the  proc- 
ess of  the  state),  but  an  act  directly  con- 
nected with  and  wliich  finally  re&ulted  in  the 
death  of  the  officer;  for  it  is  plain  that,  had 
the  defendant  himself  not  resisted  the  law, 
but  submitted  to  arrest,  there  would  Iiave 
been  no  homicide  by  anyone.  State  v.  Hall, 
132  N.  O.  1094,  44  S.  E.  653;  Stote  v.  Tur- 
nage,  138  N.  C.  566,  49  S.  E.  913;  1  Whart- 
on, Crim.  Law,  10th  ed.  g  306b 
There  is  no  error. 

Walker,  J.,  dissenting: 

I  am  unable  to  concur  with  tJie  majority 
of  the  oourt  in  the  conclurion  they  have 
reached  in  tliis  case.  As  the  effect  of  the 
decidon  is  to  deprive  the  citizen  of  the  im- 
portant right  of  self-defense  when,  upon  the 
plain^t  principles  of  law,  he  is  justly  en- 
titled to  it,  I  deem  it  but  right  that  my 
views  should  be  stated  somewhat  at  length, 
supported,  as  I  think  they  are,  by  the  high- 
est and  weightiest  authority.  In  order  to 
understand  the  precise  question  presented,  it 
will  be  necessary  to  summarize  the  facts,  for 
they  are  not  stated  in  the  opinion  of  the 
court  as  I  understand  them. 

The  defendant  was  indicted  in  the  su- 
perior oourt  of  Polk  county  at  fall  term, 
1905,  for  the  murder  of  L.  0.  Hilton  at 
Tryon  on  the  26th  of  Mardi,  1005.  The  trial 
resulted  in  a  verdict  of  murder  in  the  sec- 
ond degree,  and  the  defendant  was  sentenced 
to  fourteen  years'  impri&onment.  The  facts 
and  drcumstances  connected  with  the  kill- 
ing are  practically  undisputed,  and  are  as 
follows:  The  deceased  was  a  deputy  sheriff 
of  Polk  county,  and  held  a  warrant  for  the 
arrest  of  defendant  for  carrying  concealed 
weapons.  On  Sunday,  March  26,  1905,  de- 
fendant was  in  Tryon  and  deceased  attempt- 
ed to  arrest  him.  The  deceased,  the  defend- 
ant, and  several  others  were  in  the  back  part 
of  Shore  &  Engel's  bam,  discussing  the  mat- 
ter of  arrest  and  the  giving  of  bond;  the 
defendant  at  first  demurring  to  the  arrest 
upon  the  ground  that  the  officer  could  not 
arrest  him  on  Sunday.  Finally,  upon  the 
advice  of  his  friends,  the  defendant  yielded, 
and,  in  the  language  of  McFarland,  the  on-- 
ly  eyewitness,  intioduced  by  the  state  in 
chief,  "then  they,  Fi-ail,  and  others  started 
on  to  the  store  to  get  the  bond  signed; 
Frail  deciding  to  give  it."  One  Engel  had 
agreed  to  sign  the  defendant's  bond'  and  this 
arrangement  had  been  accepted  by  the  de- 
ceased. The  deceased  was  requested  to  sit 
down  at  the  table  and  prepare  the  bond. 
While  he  was  in  the  act  of  writing  it,  the 
defendant  slipped  out  of  the  side  door  of 
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tlie  feed  room.  The  deceased  asked,  "Has 
he  goneT"  Someone  answered,  "Yes."  Mr. 
Engel,  who  was  to  become  surety  on  the 
defendant's  bond',  said  to  the  deceased: 
"Never  mind.  Let  him  go.  I  will  sign  the 
bond."  The  deceased  made  no  reply,  but 
bolted  out  of  the  door  after  Durham,  with 
his  hand  on  his  pistol.  After  the  defendant 
had  gon«  about  20  yards  he  looked  back  and 
saw  the  deceased  coming  with  his  pistol  in 
his  hand.  They  were  both  running.  The 
defendant  ran  5  or  10  steps,  and,  Iroking 
around,  saw  the  deceased  with  his  pistol 
pointing  towards  him.  The  defendant  t^en 
for  the  first  time  drew  his  pistol,  continu- 
ing hia  retreat  sideways,  holding  his  pistol 
towards  his  left  side,  not  on  the  deceased. 
The  deceased  fired.  The  defendant  returned 
the  fire,  but  not  intending  to  hit.  The  de- 
ceased fired  again,  the  shot  grazing  the  de- 
fendant's left  arm.  Defendant  fell  back  a 
little,  standing  against  a  sapling.  The  de- 
ceased fired  two  more  shotv,  and  was  in  the 
act  of  firing  again,  when  defendant  fired 
the  shot  that  killed  deceased.  The  defend- 
ant's last  bullet  gfrazed  the  knuckle  of  de- 
ceased's right  hand  and  pierced  his  eye, 
showing  that  the  deceased  was  then  in  tiie 
act  of  aiming  and  firing.  Defendant  testi- 
fied that  he  fired  at  Hilton  because  he 
thought  Hilton  would  kill  him.  Another 
witness  had  testified  that  he  was  present 
and  saw  what  occurred.  When  Hilton  went 
out  he  drew  his  pistol,  about  10  feet  from 
the  door,  then  ran  on  about  the  distance  of 
26  steps  from  the  door  and  held  it  up  in 
his  haiids  and  fired  at  Durham.  He  held 
his  pistol  in  both  hands  after  taking  it  out. 
Ba  did'  not  see  defendant  draw  his  pistol 
until  he  turned  and  fired  at  Hil'ton.  He  did 
not  have  his  hand  on  his  hip  pooket  as  he 
ran  off.  Hilton  fired  three  times  and  de- 
fendant twice. 

The  defendant  requested  the  court  to 
charge  the  jury  as  follows:  "The  law  does 
not  justify  an  officer  in  killing  one  accused 
of  a  misdemeanor,  in  order  merely  to  stop 
his  flight;  and  an  attempt  to  do  so  by  an 
officer  would  constitute  an  assault,  against 
which  the  person  assaulted  would  have  a 
right  to  defend  himself."  The  court  gave 
the  instruction,  omitting  'the  words,  "against 
which  the  person  assaulted  would  have  a 
right  to  defend  himself,"  and  added  to  the 
instruction,  as  thus  stripped  of  its  essential 
feature,  the  following:  "That,  while  this 
is  true,  yet,  where  one  resists  lawful  arrest, 
or,  having  been  arrested,  flees,  and  the  officer 
resorts  to  means  to  arrest  or  rearrert  which 
amount  to  an  assault,  still  the  person  so 
arrested  or  fleeing  from  arrest  has  no  right 
to  defend  himself  against  such  an  assault, 
unless  he  satisfies  the  jury  from  the  evi- 
dence that  he  no  longer  resists  arrest,  or 
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has  ceased  to  flee  and  yielded  to  arrest. 
This  not  appearing  from  the  evidence,  the 
defendant  would  at  least  be  guilty  of  man- 
slaughter in  this  case."  If,  in  any  view  of 
the  case,  the  defendant  was  entitled  to  have 
the  plea  of  self-defense  submitted  to  the 
jury,  there  was  error.  We  understand  tliis 
to  be  conceded.  At  any  rate  the  right  of 
the  defendant  to  have  it  submitted  is  un- 
questionable. 

The  fallacy  in  the  opinion  of  the  court 
arises  out  of  a  total  misconception  of  the 
distinction  between  resistance  to  arrest  and 
resistance  'to  a  felonious  assault.  If  the  de- 
fendant resisted  arrest,  which  he  .did  not 
do,  the  deceased  had  the  right  to  use  so 
much  force  as  was  necessary  to  accomplish 
his  arrest  and  compel  submission  to  the 
mandate  of  the  law.  And  right  here  it  is 
well  to  state  that  there  is  a  wide  difference 
between  resistance  to  arrest  and  the  mere 
avoidance  of  arrest  by  fleeing  or  running 
away  from  the  officer.  The  latter  is  an  es- 
cape. With  this  distinction  clearly  before 
us,  let  us  proceed  to  examine  the  case.  If 
there  is  anything  settled  as  law  1^  this 
court,  it  is  that  an  officer  has  no  right  to 
endanger  the  life  of  one  fleeing  from  him 
who  is  charged  merely  with  the  commission 
of  a  misdemeanor.  "A  very  different  prin- 
ciple prevails  where  a  party  charged  with 
a  misdemeanor  flee*  from  an  officer  who  ia 
intrusted  with  a  criminal  warrant  or 
capias,  in  order  to  avoid  arrest.  The  ac- 
cused is  shielded  in  that  event,  even  from 
an  attempt  to  kill  with  a  gun  or  pistol, 
by  the  merciful  rule  which  forbids  the  risk 
of  human  life  or  tlie  shedding  of  blood  in 
order  to  bring  to  justice  one  who  is  charged 
with  80  trivial  an  offense,  when  it  is  prob- 
able that  he  can  be  arrested  another  day  and 
held  to  answer.  ...  An  officer  who 
kills  a  person  charged  with  a  misdemeanor 
while  fleeing  from  him  is  guilty  of  man- 
slaughter at  least.  .  .  .  When  a  prison- 
er charged  with  a  misdemeanor  has*  al- 
ready escaped',  the  officer  cannot  lawfully 
use  any  means  to  recapture  him  that  1m 
would  not  have  been  justified  in  employing 
in  making  the  first  arrest;  and  if,  in  the 
pursuit,  he  intentionally  kills  the  accused, 
it  is  murder,  and  if  it  appear  that  death 
was  not  intended,  the  offense  will  be  man- 
slaughter." State  V.  Sigman,  106  N.  C.  7S8, 
11  S.  E.  520.  The  court  further  says  that 
such  use  of  a  deadly  weapon  by  an  officer, 
as  aiming  it  at  one  who  is  fleeing  under 
such  circumstances,  is  an  assault,  even  if 
the  officer  did  not  in  fact  intend  to  shoot. 
Sossamon  v.  Cruse,  133  N.  C.  470,  4S  S.  B. 
757.  In  the  latter  case,  this  court  said: 
"But  assuming,  for  the  purpose  of  the 
argument,  that  he  could  lawfully  have  pur- 
sued  the   defendant   beyond  the   corporate 
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limit*  in  order  to  effect  his  arrest,  he  clearly 
had  no  right  to  use  excessive  force,  tind 
the  use  of  a  pistol,  which  is  a  deadly  weap- 
on, in  attempting  to  arrest  one  cliarged  only 
with  the  commission  of  a  misdemeanor, 
is  excessive  force.  In  such  a  case  the  life 
of  the  offender  must  not  be  imperiled'  when 
he  is  only  fleeing  from  arrest  and  trying  to 
escape.  This  doctrine  is  well  settled." 
This  was  the  admonition  of  Mr.  Justice 
Foster:  "With  regard  to  the  ministers  of 
justice  executing  the  ordinary  process  of  the 
law,  and  likewise  to  piuvate  persons  en- 
deavoring to  arrest  or  imprison  in  the  cases 
I  have  mentioned,  it  behooveth  them  to  be 
very  careful  that  they  do  not  misbehave 
themselves  in  the  discbarge  of  their  duty; 
for,  if  th^  do,  they  may  forfeit  this  special 
protection  I  have  been  speaking  of  [of  the 
law]."  Fost  C.  L.  319.  When  an  officer 
transcends  his  right  in  making  an  arrest 
by  using  excessive  force  and'  thereby  putting 
human  life  in  jeopardy,  he  becomes,  by  all 
the  authorities,  a  trespasser  from  the  begin- 
ning (ab  initio),  and  they  say  that  he 
stands  in  no  better  plight  than  an  individual 
not  clothed  with  official  authority.  He  is 
no  longer,  as  one  of  its  ministers,  under  the 
protection  of  that  law  which  he  has  himself 
grossly  violated.  An  assault  thus  commit- 
ted by  him  with  a  deadly  weapon  is  like 
one  committed  l^  an  unofficial  person,  so 
far  as  the  right  of  the  person  assaulted  to 
defend  himself  against  the  attack  is  con- 
cerned. State  V.  Worley,  33  N.  C.  (11  Ired. 
L.)  242;  State  v.  Queen,  66  K.  a  S17;  State 
V.  Brittain,  25  N.  C.  (8  Ired.  L.)  17. 

How  could  the  law  be  otherwise  and  be 
consistent  with  itself  and  true  to  its  cardi- 
nal principles!  Oan  it  be  assumed  that  the 
law  denounces  the  wrongful  act  of  the  of- 
ficer as  a  serious  crime,  and,  if  death  ensue, 
as  a  capital  felony,  and  yet  that  it  does  not 
permit  the  person  assaulted  to  defend  him- 
self when  he  is  not  resisting  the  officer  or 
making  any  attempt  upon  his  life,  but 
simply  attempting  to  escape;  an  act  which 
thA  same  law  says  is  not  of  sufficient  grav- 
ity to  justify  the  assault,  u  the  fleeing  per- 
son may  again  be  taken,  and  which  cer- 
tainly does  not  forfeit  life  and  require  the 
person  thus  fleeing  to  tamely  submit  to  be 
killed  and  thus  lose  his  life  without  being 
permitted  to  defend  it  T  Does  the  law,  under 
such  circumstances,  leave  him  defenseless 
and  to  be  dealt  with  at  the  mercy  of  a 
lawless  officer?  I  have  diligently  searched 
the  books,  and  have  been  able  to  find  no 
case  decided  by  this  or  any  other  court,  and 
BO  expression  of  a  text  writer,  which  gives 
countenance  to  any  such  doctrine.  The  law 
is  supposed  to  be  humane,  and  I  believe  my 
brethren  are  greatly  mistaken  in  their  inter- 
pretation of  the  cases  they  cite,  and  I  will 
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attempt  to  show  later  on  that  they  are  so 
mistaken,  if  they  think  that  they  sustain 
such  a  principle.  No  case  like  the  one  we 
have  presented  in  this  record  lias  ever  been 
before  this  court.  Cases  like  it  have  been 
decided  by  courts  in  other  juris^ctions,  and 
those  courts  have,  it  appears,  been  unani- 
mous in  rejecting  the  doctrine  and  asserting 
the  very  contrary  to  be  the  true  and  only 
one.  As  the  officer,  by  using  excessive  force 
in  attempting  to  shoot  the  escaping  mis- 
demeanant, acts  in  his  own  wrong,  and  is  a 
trespasser  frcnn  the  beginning,  the  same  as 
if  he  had  no  official  authorii^  to  arrest,  and 
as  his  act  oonstiitutes  an  assault  with  a 
deadly  weapon  which  puts  the  life  of  the 
fleeing  party  in  jeopardy,  the  latter,  by  every 
ordinary  principle  of  criminal  law,  has  the 
right  to  defend  himself  and  save  his  life. 
"It  will  be  observed  that  the  law  does  not 
authorize  the  killing  of  a  person  charged 
with  a  misdemeanor  who  shall  flee  or  at- 
tempt to  escape,  nor  even  one  charged  with 
a  felony,  unless  he  resists  or  flees  and  can- 
not otlMrwise  be  taken.  If  'the  alleged  felon 
can  be  otherwise  taken,  the  killing  is  man- 
slaughter, at  least,  in  the  officer.  And  it  is 
a  felony  in  the  officer  if  he  wound  a  person 
not  charged  with  a  felony  who  is  fleeing  to 
escape  arrest,  and  he  is  guilty  of  murder  if 
he  kill  in  pursuit  one  charged  with  a  mis- 
demeanor only,  or  required  in  a  civil  suit" 
Murfree,  Sheriffs,  p.  638,  |  11S4.  And  he 
adds,  in  discussing  the  same  subject,  that 
an  officer,  "when  transcending  his  powers 
or  abusing  his  authority,  himself  may  be 
lawfully  resisted."  Section  1160.  "If  un- 
lawful violence  is  resorted  to  in  the  attempt 
to  make  an  arrest  for  a  misdemeanor,  where 
it  is  not  lawful  to  imperil  life,  the  person 
whose  arrest  is  attempted  will  be  justified  in 
taking  life."  1  McClain,  Crim.  Law,  |  302. 
The  reasonableness  of  the  apprehension  that 
his  life  is  about  to  be  taken,  or  that  great 
bodily  harm  is  threatened,  is  to  be  judged 
from  ih»  standpoint  of  the  defendant  at  the 
time,  and  not  from  that  of  the  jury;  the  two 
questions  being:  (1)  Did  the  accused 
believe  himself  in  imminent  danger?  (2) 
Were  the  circumstances  such  as  would 
justify  such  a  belief  in  the  mind  of  a  per- 
son of  ordinary  firmness  and  reason?  Id.  { 
306.  "It  is  also  true  that  it  is  the  duty  of 
every  citizen  to  submit  to  lawful  arrest. 
There  is,  however,  a  broad  distinction  be- 
tween resistance  and  avoidance,  between 
forcible  opposition  to  arrest  and  merely  flee- 
ing from  it.  See  State  v.  Anderson,  1  Hill, 
li.  346.  There  is  no  rule  of  law  that  he  who 
flees  from  attempted  arrest  in  cases  of  mis- 
demeanor 'thereby  forfeits  his  right  to  de- 
fend his  life.  It  is  certainly  possible  for 
an  officer  of  the  law  to  commit  a  felony  by 
shooting   at  a  maiL^or  bv  other  excessive 
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nolenoe,  even  when  attempting  bis  arrest, 
.  .  .  and  it  would  follow  that  the  party 
thus  feloniously  Msaulted  might  defend  his 
life."    Tiner  t.  Stote,  44  Tex.  128. 

Deciding  a  similar  case,  it  is  said  by  the 
court  in  State  y.  Oliver,  2  Houst.  (Del.) 
608:  'TTnder  this  Tiew  of  the  case,  the  re- 
aistanoe  of  the  prisoner  to  an  unlawful  at- 
tack, though  such  resistance  should  result 
in  the  death  of  the  aggressor,  eould  not 
amount  to  murder,  but  manslaughter  only, 
or  homicide  in  self-defense.  The  law  of 
self-defense  justifies  the  repelling  of  force 
by  force  in  such  cases,  even  unto  death,  but 
gives  no  protection  to  wanton  or  unneces- 
sary aggression."  The  court  further  says 
that,  unless  the  prisoner  resists,  instead  of 
flees,  and  thus  obliges  the  officer  to  resort  to 
violence,  he  may  not  fire  upon  him,  and,  if 
he  is  not  resisted  or  opposed  in  such  a  way 
as  to  make  that  kind  of  attack  prudent  and 
necessary,  but  proceeds  to  execute  even  law- 
ful authority  in  an  unlawful  way,  he  there- 
by clearly  justifies  resistance  by  the  prison- 
er. Id.  606.  And  so  it  was  held  in  Hardin 
T.  State,  40  Tex.  Crim.  Rep.  808,  49  S.  W. 
607.  "If,"  says  the  court,  "appellant  did 
not  resist  the  officer,  but  was  merely  at- 
tempting to  escape  or  evade  an  arrest,  then 
the  officer  had  no  right  to  kill  him;  and  if, 
under  such  circumstances,  deceased  first 
drew  his  pistol  and  riiot  at  appellant  to  kill 
him  to  prevent  his  escape,  the  officer  had  no 
right  to  do  this,  and  in  such  case  appellant's 
right  of  self-defense  would  be  perfbct.  This 
latter  phase  of  the  case  was  not  given  to  the 
jury  at  all,  and  yet  there  is  some  testimony 
tending  to  raise  this  phase  of  the  case." 
Another  court  says:  "The  law  does  not 
allow  a  peace  officer  to  use  more  force  than 
is  necessary  to  effect  an  arrest.  ...  If 
he  do  use  such  unnecessary  force,  he  thereby 
becomes  a  trespasser  from  the  beginning, 
and  may  be  lawfully  resisted."  Plummer 
v.  State,  136  Ind,  313,  34  N.  E.  968,  citing 
authorities  to  sustain  the  principle.  The 
court  further  says  that  the  principle  of  self- 
defense  applies  as  well  to  an  officer  attempt- 
ing to  make  an  arrest,  who  abuses  his  au- 
thority and  transcends  the  bounds  thereof 
by  the  use  of  excessive  force  and  violence, 
as  it  does  to  a  private  individual  who  un- 
lawfully uses  violence.  By  his  abuse  the 
officer  devests  himself  of  his  official  char- 
acter and  immimity  from  attack.  "It 
must  not,  howeiver,  be  assumed  that  an  of- 
ficer in  the  execution  of  process  would  be 
protected  in  acts  of  violence  upon  the  prison- 
er, committed  of  his  own  wrong  and  not 
warranted  in  the  performance  of  his  duty. 
The  conditions  under  which  an  officer  is 
deprived  of  the  protection  of  his  process  are 
khose  in  which,  in  executing  it,  he  of  his 
own  wrong  commits  acts  of  violence  against 
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the  accused  which  are  not  justified  in  the 
execution  of  his  process.  Under  such  cir- 
cumstances, a  right  of  self-defense  by  the 
accused  may  arise."  Bullock  v.  State,  65  N. 
J.  L.  672,  86  Am.  St  Rep.  668,  47  Atl.  62. 
To  the  same  effect,  I  cite  People  v.  Burt,  51 
Mich.  199,  16  N.  W.  378;  Doolin  v.  Com.  95 
Ky.  29,  23  S.  W.  663;  Bissot  v.  Stote,  53 
Ind.  416;  Galvin  v.  State,  6  Coldw.  291; 
Agee  v.  State,  64  Ind.  340;  Miers  v.  Stote, 
34  Tex.  Crim.  Rep.  161,  53  Am.  St.  Rep. 
706,  29  S.  W.  1074;  1  Kerr,  Homicide,  p. 
217,  {  189;  Oreighton  v.  Com.  84  Ky.  103,  4 
Am.  St  Rep.  193;  Stote  v.  Underwood.  7S 
Mo.  230;  Alford  v.  Stote,  8  Tex.  App.  545; 
Minniard  v.  Com.  87  Ky.  213,  8  S.  W.  269; 
Noles  V.  Stato,  26  Ala.  31,  62  Am.  Dec.  711; 
Stoto  V.  Scheele,  57  Conn.  307,  14  Am.  St 
Rep.  106,  18  Atl.  266;  Wright  v.  Com.  85 
Ky.  123,  2  S.  W.  904.  "An  officer,  in  the  exe- 
cution of  a  valid  order,  has  the  legal  right 
to  use  such  force  as  is  necessary  to  execute 
it,  but  no  more.  Any  unnecessary  force  or 
violence  that  may  be  used  in  the  execution 
of  such  order  or  process  is  without  authority 
of  law,  and  such  exoess,  if  any,  may  be  law- 
fully met  by  force  or  violence  sufficient  to 
overcome  it."  United  States  v.  Terty,  42 
fed.  317.  "If  an  officer,  in  attempting  to 
execute  process,  shall  exceed  the  power  con- 
ferred by  the  writ,  he  will  be  liable  as  a 
trespasser;  but  this  will  not  authorize  the 
defendant  to  resort  to  personal  violeno* 
against  the  officer  while  so  endeavoring  to 
exceed  his  authority,  unless  to  protect  his 
own  person  from  violence  and  injury." 
Smith  V.  People,  90  111.  446.  "Whether  the 
arrest  be  l^fal  or  not,  the  power  to  arrest 
may  be  exercised  in  such  a  wanton  and 
menacing  manner  as  to  threaten  the  accused 
with  loss  of  life  or  some  bodily  harm.  In 
such  a  case,  though  the  attempted  arrest 
was  lawful,  the  killing  would  be  justifiable." 
Jones  V.  Stato,  26  Tex.  App.  12,  8  Am.  St. 
Rep.  454,  9  S.  W.  65.  "If  one,  even  an  of- 
ficer, tmdertokes  to  arrest  another  unlaw- 
fully, toe  latter  may  resist  him.  He  has  no 
protection  from  his  office,  or  from  the  fact 
that  the  other  is  an  offender."  1  Bishop, 
New  Crim.  Law,  I  868.  "One  may  defend 
himself  against  the  wrongful  assault  of  an 
officer,  as  well  as  against  the  assault  of  a 
person  who  is  not  an  officer."  Appleton  v. 
State,  61  Ark.  592,  33  S.  W.  1066.  In  WU- 
liams  V.  Stote,  44  Ala.  44,  the  court  held 
that,  while  the  citizen  should  submit  when 
he  has  no  reasonable  cause  to  apprehend  any 
worse  treatment  than  a  legal  arrest  Mrill 
subject  him  to,  and  seek  redress  from  the 
law,  instead  of  resisting,  y«t  "in  misdemean- 
ors it  will  be  murder  to  kill  the  party  ac- 
cused for  fleeing  from  the  arrest,  though  he 
cannot  otherwise  be  token,  and  though  there 
be  a  warrant  to  i^prehen^^  him.  •.  • 
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Tbe  citizen  may  resist  an  attempt  to  arrest 
him,  wliich  is  simply  illegal,  to  a  limited  ex- 
tent, not  involving  any  serious  injury  to 
the  officer.  He  may  oppose  a  felonious 
agression  upon  him  in  the  execution  of 
a  lawful  arrest,  even  to  slaying  the  officer, 
when  it  cannot  otherwise  be  prcrented." 

That  an  officer  who  exceeds  his  lawful  au- 
thority by  the  use  of  violence  becomes  a 
trespasser  ah  initio,  and  is  in  no  better 
position  with  respect  to  the  accused,  for 
whom  he  has  process  of  arrest,  than  an  un- 
official person,  is  clearly  shown  in  Com.  v. 
Kennard,  8  Pick.  133,  and  Six  Carpenters' 
Case,  8  Coke,  146a,  I  Smith,  Lead.  Cases,  9th 
Am.  ed.  261.  To  the  extent,  therefore, 
that  the  force  is  excessive,  it  may  be  met 
by  the  accused  with  such  force  as  reason- 
ably appears  to  him  necessary  to  defend 
himself  against  the  illegal  attack  which  is 
threatened.  If  the  officer  is  in  the  wrong, 
and  the  life  of  the  accused  is  endangered  by 
his  unlawful  act,  and  no  more  force  is  used 
than  is  adequate  to  the  protection  of  his 
life,  the  accused,  by  no  principle  of  law  or 
justice,  can  be  adjudged  a  criminal.  The 
mere  fact  that  he  attempted  to  avoid  arrest, 
or  to  escape  from  one  already  made  by  run- 
ning away,  was,  of  course,  an  lulawful  act, 
for  which,  perhaps,  he  may  be  punished; 
but  he  was  not  thereby  outlawed,  and  put 
beyond  the  pale  of  the  law's  protection,  and 
his  unlawful  act  did  not  justify  the  officer 
in  assaulting  him  with  a  deadly  weapon. 
Resistance  to  this  abuse  of  power,  but  not 
the  resistance  to  arrest,  was  a  lawful  act, 
if  properly  exerted.  He  was  not  resisting 
arrest,  but  merely  avoiding  it  by  flight.  If 
a  person  resists  »  lawful  arrest,  and  kills  the 
officer,  it  is  murder;  if  an  illegal  arrest,  and 
no  excessive  force  is  used,  it  is  manslaugh- 
ter; but  if  the  officer  uses  excessive  force, 
and  threatens  the  life  of  the  accused,  when 
the  arrest  is  for  a  misdemeanor,  the  latter 
may  defend  himself,  if  he  is  merely  escaping, 
whether  the  arrest  is  legal  or  illegal.  This 
is  clearly  established  by  the  great  weight  of 
authority,  and  this  court  practically  stands 
alone  in  asserting  the  contrary  doctrine. 

Before  taking  leave  of  this  part  of  the 
case,  and  in  this  connection,  we  may  not  in- 
appropriately quote  the  language  of  a 
learned  text  writer:  "The  manner  in  which 
an  arrest  should  be  made  is  a  matter  of  no 
small  importance.  It  is  hardly  necessary 
to  say  that  the  law,  while  requiring  a  strict 
obedience  to  its  mandates,  will  tolerate  in 
its  ministers  no  unnecessary  violence.  Mol- 
liter  manus  imponere  is  as  far  as,  under 
any  normal  circumstances,  an  officer  can 
go  with  safety;  and  one  who  endangers  the 
lives  or  limbs  of  others,  or  inflicts  great 
bodily  injuries  in  the  discharge  of  his  of- 
tdal  duties,  should  be  prepared  to  justify 
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his  conduct  by  proof  showing  that  he  acted 
under  the  pressure  of  an  irresistible  necas- 
sity.  ...  It  may  be  remarked,  however, 
that  there  is  prevalent,  not  only  among  of- 
ficers of  every  grade,  but  throughout  the 
community,  an  exaggerated  idea  of  the 
powers  in  this  respect  which  the  law  vouch- 
safes to  its  ministers.  A  sheriff,  constable, 
or  policeman,  with  a  revolver  and  a  war- 
rant charging  a  misdemeanor,  is  popularly 
supposed  to  hold  the  keys  of  life  and  death, 
and,  as  he  frequently  shares  in  the  delusion, 
he  abuses  his  powers  with,  sometimes,  very 
tragical  results.  What  the  law  does  allow 
in  the  use  of  physical  force  is  the  very 
minimiun  by  which  the  desired  object  can 
be  obtained.  Whatever  a  rash  or  over- 
sealous  officer  may  do  in  excess  of  this  is 
without  warrant  of  law."  Murfree,  Sheriffs, 
1884,  {  148;  Brockway  v.  Crawford,  48  N. 
C.  (3  Jones,  L.)  at  page  440,  67  Am.  Deo. 
260.  As  he  then  becomes  the  aggressor,  the 
accused,  who  was  originally  a  wrongdoer  by 
escaping,  is  remitted  to  his  right  of  self- 
defense;  whereas,  if  he  had  resisted,  he 
would  not  be.  The  fact  must  not  be  over- 
looked, but  emphasized,  that  the  defendant, 
as  the  evidence  of  an  eyewitness  shows,  did 
not  draw  his  pistol  until  he  was  first  fired 
upon  by  the  officer.  At  least,  the  jury  could 
have  inferred  this  to  be  the  case.  A  more 
flagrant  violation  of  the  law  by  the  officer 
could  not  be  imagined.  The  defendant  was 
a  lawbreaker,  but  was  not  an  outlawed 
felon.  At  the  time  he  was  perfectly  hanU'^^ 
less,  and  yet,  under  such  circumstances,  it  is 
said  he  had  no  right  to  defend  himself 
against  a  most  violent  assault,  which  put  his 
life  in  immediate  jeopardy.  Surely  that 
cannot  be  the  law  of  this  age.  As  the  cotirt 
remarked  in  State  v.  Campbell,  107  N.  0. 
948,  12  S.  E.  441,  the  fact  that  he  had  a 
pistol  on  his  person  afforded  stronger  reason 
why  he  should  not  have  been  attacked  con- 
trary to  law. 

But  it  is  said  that  this  court  has  decided 
otherwise  than  as  I  contend  is  the  law  in 
State  V.  Garrett,  00  N.  C.  (1  Winst.  L.)  145, 
84  Am.  Dec.  359,  and  State  v.  Homer,  139 
K.  0.  610,  62  S.  E.  136.  b  my  judgment 
they  do  not  so  decide,  but  are  in  perfect  har- 
mony with  the  authorities  cited  in  this 
opinion.  The  indictment  in  Garrett's  Case 
was  against  the  officer  for  murder  in  killing 
the  deceased,  for  whom  he  had  a  warrant 
and  who  was  openly  resisting  him,  as  the 
jury  found  under  ^e  evidence  and  charge, 
and  not  merely  attempting  to  avoid  arrest 
by  flight.  Tbe  chief  justice  there  says  that, 
if  the  deceased  had  been  attempting  to  make 
his  escape  by  moving  off,  there  would  have 
been  no  necessity  for  shooting  him,  and  the 
officer  would  have  been  guilty  of  an  abuse  of 
his  power,  and  would  have^beooms  a  ties- 
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passer  ab  initio.  It  is.  only  when  the  officer 
has  a  right  to  kill,  as  in  the  case  of  resist- 
ance, or  when  a  felon  is  pursued,  and  it  be- 
comes necessary  to  do  so,  that  he  is  justified, 
and  is  not  a  trespasser.  The  case  recognizes 
the  very  distinction  we  have  endeavored  to 
show  in  fact  exists.  It  does  not,  it  is  true, 
decide  the  question  involved  in  this  case,  as 
the  officer  was  indicted,  and  not  the  party 
for  whom  the  process  had  been  issued.  It  is 
not,  for  this  reason,  an  authority  against 
my  view,  but  expressions  in  the  opinion  of 
the  court  tend  strongly  to  sustain  it.  In 
Horner's  Case  the  defendant  was  the  per- 
son against  whom  the  warrant  was  issued, 
and  he  killed  the  officer.  This  is  our  ease; 
but  the  evidence  most  favorable  to  the  de- 
fendant tended  to  show  that  Homer  not  on- 
ly resisted,  but  defied  the  officer  to  arrest 
him.  He  was  no  escaping  misdemeanant, 
and  the  court  so  says.  Here  is  its  language : 
"It  was  his  duty  to  8id>mit  to  arrest,  and 
In  resisting  it  with  a  gun  in  his  hand  it  is 
not  open  to  him  to  say  that  he  acted  in 
self-defense."  I  concurred  in  this  statement 
of  the  law,  and  still  concur.  The  evidence 
in  that  ease  shows  that  at  no  time  before 
the  killing  did  Horner  occupy  any  attitude 
but  that  of  obstinate  and  armed  resistance 
to  the  law.  There  was  no  evidence  that  he 
was  merely  running  away  to  avoid  arrest, 
as  was  the  defendant  in  this  case.  He  was 
in  easy  reach  of  his  gun,  which  he  oould 
have  used  with  deadly  effect  in  an  instant, 
and  actually  picked  it  up,  and  still  defied 
the  officer.  He  ran  when  the  officer  shot, 
bat  he  was  then  running  frran  the  shot, 
and  not  merely  from  the  law.  For  the  time 
being  he  was  doubtless  frightened  by  the 
situation  in  which  he  had  involved  himself, 
but  he  soon  recovered  his  courage  and  made 
another  bold  stand  against  tiie  officer.  It  is 
to  be  noted  that  when  the  officer  fired  Hor- 
ner was  walking  off  with  his  gun  in  his 
hand,  not  running  to  avoid  arrest.  He  had 
just  picked  it  up,  and  the  officer  might  well 
have  supposed  for  the  purpose  of  uring  it. 
A  moment  before  he  was  standing  by  it 
and  refusing  to  be  taken.  He  was  in  a 
sullen  and  defiant  mood,  and  his  conduct 
indicated  bitter  hostility  to  the  officer.  This 
was  a  clear  case  of  resistance,  and  the  court 
so  regarded  it.  How  different  from  our  case, 
in  which  it  appears  that  the  defendant  fled 
with  all  possible  speed,  making  no  resistance 
whatever  until  his  life  was  put  in  imminent 
peril,  when  he  fired  evidently  to  save  it. 
There  was  no  necessity  for  the  officer  to 
shoot,  as  in  Homer's  Case,  when  the  de- 
fendant was  standing  before  him  in  armed 
resistance,  his  every  word  surcharged  with 
anger,  and  liis  every  act  and  movement 
menacing  the  life  of  the  officer. 

In  a  ease  like  ours^  the  merciful  rule  of 
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the  law  is  vhat  it  is  better  to  let  the  ac- 
cused escape,  when  the  charge  is  so  trivial, 
than  to  shed  human  blood,  as  he  may  be 
taken  another  day  and  held  to  answer. 
State  V.  Sigman,  106  N.  C.  728,  II  S.  E. 
620.  As  to  the  position  of  the  party  as- 
saulted under  such  circumstances,  I  cannot 
do  better  than  to  conclude  with  the  words 
of  an  eminent  writer,  whose  perfect  knowl- 
edge of  the  scien.^  of  the  law  is  beyond 
question:  "The  right  of  resistance  to  illegal 
official  action,  it  must  be  rememoered,  is 
essential,  not  merely  to  all  free  government, 
but  to  any  government  whatsoever.  The 
Roman  law  has  been  charged  with  being 
despotic;  but  by  the  Roman  law  this  right 
is  repeatedly  and  unreservedly  recognized. 
If  there  be  no  jurisdiction  in  the  officer, 
then  issues  the  terse  command,  7im  vi  repel- 
lere  lioet.  When  an  officer  transcends  his 
powers,  obedience  to  him  may  become  even 
aa  offense."  1  Wharton,  Crim.  Law,  9th 
ed.  §  646.  The  law  requires  that  each  mem- 
ber of  the  body  politic,  citizen  as  well  as 
officer,  should  be  kept  in  his  due  orbit;  the 
latter  exercising  only  such  powers  as  the 
law  confers,  and  cnly  in  the  way  allowed, 
and  the  former  being  free  to  resist  aggres- 
sion when  necessary  in  his  own  defense. 
Dr.  Wharton  thought  that  a  sound,  free, 
and  enlightened  jurisprudence  required  a 
very  close  approximation  of  the  principles 
of  the  Roman  jurists,  and  a  rejection  of  the 
feudal  policy,  which  exacted  of  the  vassal 
implicit  obedience  and  abject  submission  to 
the  lord  and  his  bailiff,  or,  as  the  alterna- 
tive, his  lift. 

It  must  not  be  inferred  that  I  think  the 
defendant  was  entitled  to  an  acquittal.  Not 
by  any  means.  He  might,  perhaps,  have 
been  convicted  of  murder  if  he  fired  wi1;hout 
any  apparent  necessity,  and  of  manslaughter 
if  he  fired  without  legal  provocation  or 
other  circumstances  to  reduce  the  killing  be- 
low the  grade  of  murder,  or  he  might  have 
been  acquitted;  the  verdict  being  deter- 
mined' by  the  facts  as  the  jury  should  find 
tiiem  to  be  and  the  law  as  declared  by  the 
court.  If  he  shot  upon  malice,  it  would 
be  murder;  if  upon  legal  provocation,  man- 
slaughter; but  if  in  self-defense  against  a 
deadly  assault  by  the  deceased,  who,  at  the 
time,  had  ceased  to  be  under  the  protection 
of  the  law  as  an  officer  and  had  become  a 
trespasser,  then  he  should  be  acquitted. 
When  the  court  instructed  the  jury  that 
he  was  guilty  at  leaist  of  manslaughter,  and 
thereby  excluded  the  principle  of  self-defense 
from  the  case,  an  error,  in  my  opinion,  was 
committed  which  entitled  the  defendant  to 
a  new  trial. 

Connor,  J.,  ooneurs  ia  the  dissenting  opte- 
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TEXAS  STJPSEME  COURT. 
WILLIAM  GRAHN,  Appt, 

T. 

INTERNATIONAL  &  GREAT  NORTHERN 
RAILROAD  COMPANY. 

(—  Tex.  — ,  93  &  W.  104.) 

Catrier— riglit  of  one  on  freight  train. 

1.  One  obtaining  permission  from  the 
conductor  to  ride  upon  a  freight  train  for 
leaa  than  the  regular  fare,  who  is  shut  into 
»  freight  car  for  the  trip,  has  not  the  rights 
of  a  passenger,  since  the  whole  transaction 
shows  that  he  ie  not  contracting  for,  or 
expecting,  the  treatment  due  to  a  passenger. 
Same — liability   for  aegligent  act   of   con- 

dnctOT. 

2.  One  who  induces  a  eonduc£or  to  per- 
mit him  to  ride  for  less  than  the  regular 


fare  eanitot  hold  the  railroad  company  lia- 
ble for  the  act  of  the  conductor  on  compel- 
ling him  to  leave  the  train  in  a  reckleea  and 
negligent  manner. 

(May  16,  1906.) 

QUESTIONS  certified  for  the  opinion  of 
the  Supreme  Court  by  the  Court  of 
Civil  Appeals  for  the  Firat  Supreme  Judi- 
cial District,  which  arose  upon  appeal  by 
plaintiff  from  a  judgment  of  the  District 
Court  for  Galveston  County  in  defendant's 
favor  in  an  action,  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.   tAs- 
swers  favorable  to  defendant  rettimed. 
The  facte  are  stated  in  the  opinion. 
Mr.  D.  D.  McDonald,  for  appellant: 
The  conductor  of  the  train  has  authority. 


Caae  Note.  —  Liability  of  railroad  com- 
pany for  injury  to  person  wrongfully  on 
traJn  by  collusion  with  a  train  employee: 
One  who  gains  passage  on  a  railway 
train  l^  collusion  with  a  train  employee 
cannot  be  regarded  as  a  passenger,  or  en- 
titled to  the  lights  and  protection  of  a  paa- 
senger. 

Thus,  by  paying  money  to  one  who  has 
no  real  or  apparent  authority  to  receive  it, 
for  the  privilege  of  riding  in  violation  of 
the  rules  of  the  company,  a  trespasser  does 
not  become  entitled  to  the  rights  of  a  pas- 
senger, BO  as  to  hold  the  railroad  company 
liable  for  personal  injuries.  McNamara  v. 
Great  Northern  R.  Co.  61  Minn.  296,  63  N. 
W.  726. 

A  person  who  gets  on  a  freight  train  with- 
out the  knowledge  of  the  conductor,  and, 
under  the  direction  of  a  brakeman  of  the 
train,  places  himself  in  a  box  car,  paying 
the  brakeman  $1  for  his  passage,  the  cost 
of  a  ticket  beinf  $1.94,  doea  not  become  a 
passenger;  and  the  railroad  company  is  not 
liable  for  personal  injuries  caused  by  a 
sudden  jerkmg  of  the  train  while  he  is  at- 
tempting to  alight.  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Johnson,  3  Okla.  41,  41  Pae.  641. 

Nor  does  one  become  a  passenger  who, 
with  the  conclusive  and  fraudulent  co-oper- 
ation of  a  brakeman  of  a  railway  freight 
train  upon  which  passengers  are  not  al- 
lowed to  ride,  takes  passage  in  a  freight 
ear  loaded  with  grain,  acceus  to  which  is 
gained  by  breaking  open  a  door  of  the  car, 
and  pays  the  brakeman  less  than  the  ordi- 
nary fare;  and  the  company  is  not  liable 
for  an  assault  on  him  and  robbery,  by  its 
employees.  Janny  v.  Clreat  Northern  R.  Co. 
«3  Minn.  380.  66  N.  W.  460. 

While  it  is  the  general  rule  that  even  a 
trespasser  on  a  train  must  not  be  knocked 
off  by  a  servant  of  the  railroad,  engaged  in- 
the  master's  business  in  putting  nim  off, 
said  the  court  in  Alabama  &  V.  R.  Co.  v. 
McAfee,  71  Miss.  70,  14  So.  260,  yet  the 
rule  was  held  to  have  no  application  where 
the  trespasser  suffered  personal  injuries 
from  an  employee  of  the  train  while  engaged 
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in  a  scheme  of  his  own  in  violation  of  his 
duty  to  his  employers. 

Injuries  to  a  twelve-year-old  boy,  caused 
b^  his  being  forced  from  a  freight  train  and 
hit  on  the  nead  by  a  lump  of  coal  thrown 
by  a  brakeman  to  whom  he  had  paid  15 
cents  for  the  privilege  of  riding,  when  ap- 
proaching his  destination,  were  held,  in 
Texas  &  P.  R.  Co.  v.  Black,  87  Tex.  160,  27 
S.  W.  118,  to  create  no  liability  on  the  part 
of  the  railroad  company,  as  the  brakeman, 
in  forcing  the  boy  from  the  train,  was  not 
in  the  discharge  of  a  duty  incident  to  his 
employment. 

Liability  was  also  denied  in  Illinois  0.  R. 
Co.  V.  Latham,  72  Miss.  32,  16  So.  757,  for 
personal  injuries  to  one  who  was  thrown 
from  a  freight  train,  when  the  journey  was 
nearly  over,  by  a  brakeman,  acting  inde- 
pendently and  not  under  any  orders  from 
the  railroad  company  or  conductor,  upon 
refusal  to  comply  with  the  brakeman's  de- 
mand for  one  third  of  the  usual  fare. 

The  case  of  Illinois  C.  R.  Co.  v.  Latham, 
supra,  was  followed  in  Yasoo  &  M.  Valley 
R.  Co.  y.  Anderson,  77  Miss.  28,  26  So.  d66, 
in  which  the  court  denied  the  liability  of 
the  railroad  company  for  injury  to  one 
forced  to  jump  from  the  train  while  moving 
at  a  high  rate  of  speed,  by  the  bagggase 
man,  who  had  fraudulently  and  coUusiveTy 
agreed  to  carry  him. 

And  the  same  authority  controlled  the 
case  of  Williams  v.  Mobile  &  O.  R.  Co. 
(Miss.)  10  So.  90,  in  which  it  was  held  that 
one  who,  through  collusion  with  the  con- 
ductor and  to  defraud  the  railroad  company, 
is  allowed  to  ride  for  less  than  the  r^^lar 
fare,  is  not  entitled  to  recover  damages  for 
an  injury  caused  by  being  forced  from  a 
ladder  on  the  side  of  a  freight  car,  while 
the  train  is  running  at  the  rate  of  25  miles 
per  hour,  by  a  brakeman  kicking  him  and 
stamping  on  his  fingers,  because  of  his  re- 
fusal to  give  money  to  the  brakeman. 

Nor  is  a  railroad  company  liable  to  a  per- 
son who,  by  collusion  with  an  employee  of 
the  company  having  no  right  to  determine 
who  might  ride  on  the  train,  or  to  collect 
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and  it  is  within  the  8oop«,  and  is  one  of  the 
duties  of  Mb  employment,  to  eject  persona 
from  his  train  who  have  no  right  thereon, 
or  whose  presence  on  the  train  is  contrary 
to  the  rules  of  the  company;  and  the  mas- 
ter is  liable  for  acts  of  a  servant  when  done 
within  the  scope  of  that  servant's  authority. 

International  &  G.  N.  R.  Co.  v.  Ander- 
son, 82  Tex.  616,  27  Am.  St.  Bep.  902,  17 
S.  W.  1039;  Texas  &  P.  R.  Co.  v.  Black,  23 
Tex.  Civ.  App.  119,  57  S.  W.  330;  Interna- 
tional &  O.  N.  R.  Co.  T.  Cooper,  88  Tex. 
607,  32  S.  W.  617;  Galveston,  H.  &  S.  A.  R. 
Co.  T.  Zantzinger,  92  Tex.  365,  44  LJLA. 
5$3,  71  Am.  St.  Rep.  869,  48  S.  W.  563; 
Wood,  Hast.  &  S.  SS  277,  299;  Cooley,  Torts, 
2d  ed.  626;  Burnett  v.  Oedisner,  92  Tex. 
688,  71  Am.  St.  Rep.  880,  60  S.  W.  562; 
Texas  &  P.  R.  Co.  v.  Lyons  (Tex.  Civ.  App.) 
60  8.  W.  161;  Texas  &  P.  R.  Co.  ▼.  Watkins, 
88  Tex.  20,  29  S.  W.  232;  International  & 
O.  N.  R.  Co.  V.  Yarbrough  (Tex.  Ov.  App.) 
39  S.  W.  1096;  Houston  &  T.  C.  R.  Co.  v. 
Origsby,  13  Tex.  Civ.  App.  639,  36  S.  W. 
816,  36  S.  W.  496;  Missouri,  K.  &  T.  R.  Co. 
V.  Belew,  22  Tex.  Civ.  App.  264,  64  S.  W. 
1079. 

The  questions  as  to  whether  or  not  there 
was  a  collusive  agreement  between  the 
plaintiff  and  the  conductor,  and  whether  the 
conductor  was  acting  in  furtherance  of  any 
such  agreement,  and  not  in  the  performance 
of  the  duties  which  he  owed  to  the  company 
in  this  instance,  were  questions  of  fact,  and 
not  of  law. 

Burnett  ▼.  Oechsner;  International  &  G. 
N.  R.  Co.  ▼.  Cooper;  and  International  & 
O.  N.  R.  Co.  y.  Anderson, — supra;  Mechem, 


Agency,  t  740;  Texas  &  P.  R.  CJo.  v.  Black, 
23  Tex.  av.  App.  124,  57  S.  W.  330. 
Mr.  J.  A.  Read  for  appellee. 

Williamt,  J.,  delivered  the  opinion  of  th« 
court: 

The  questions  in  this  ease  are  presented 
by  the  following  certificate  from  the  court 
of  civil  appeals  of  the  first  district: 

"William  Grahn  sued  the  International  Jfc 
Great  Korthem  Railroad  Company  to  re- 
cover damages  for  personal  injuries.  De- 
fendant  pleailed  general  demurrer  and  gen- 
eral denial,  and  specially  such  collusion  and 
wrongdoing  between  plaintiff  and  the  con- 
ductor as  relieved  the  defendant  from  lia- 
bility, which  was  specially  denied  by  plain- 
tiff in  supplemental  petition.  Upon  the 
trial,  upon  the  motion  of  defendant  for  per- 
emptory instruction,  the  court  instructed 
the  jury  that  the  evidence  showed  a  collu- 
sive arrangement  between  plaintiff  and  the 
conductor,  and  that  the  defendant  was  not 
liable.  From  a  judgment  for  defendant, 
upon  this  instruction,  plaintiff  appeals. 

"The  facts  in  evidence  are  as  follows: 
Plaintiff,  a  boy  nineteen  years  of  age,  with 
another  boy  a  little  younger,  desiring  to  go 
from  Galveston  to  Houston,  went  to  the 
railroad  yards  is  Galveston  between  8  and 
9  o'clock  at  night  with  the  intention  of  go- 
ing on  a  freight  train,  if  they  could  get  the 
consent  of  the  conductor.  At  the  yards 
they  found  a  freight  train  ready  to  leave 
for  Houston.  Finding  the  conductor,  they 
asked  him  if  they  could  go  to  Houston,  and 
he  asked  them  if  they  had  any  money,  and 
the  boys  told  him  they  had  60  cents  apiece. 
They  paid  the  conductor  the  money,  and  he 


fares,  obtained  passage,  during  the  night, 
on  a  coal  car  attached  to  a  freight  train, 
by  paying  such  employee  a  nominal  sum  of 
money,  and  on  the  approach  of  daylight  was 
forced  by  such  employee,  by  means  of 
threats,  curses,  and  violence,  to  leave  the 
train,  the  purpose  of  so  doing  being  to  pre- 
vent the  detection  of  both  in  the  wrong 
done  to  the  company;  who  thereupon 
jumped  from  the  train  while  it  was  in  mo- 
tion and  was  injured.  Smith  v.  Georgia  R. 
&  Bkg.  Co.  113  Ua.  9,  38  S.  E.  330. 

No  liability  can  be  imposed  on  a  railroad 
company  for  the  death  of  an  eighteen -year- 
old  boy  who  was  allowed  to  ride  on  the  en- 
gine of  a  freight  train  without  the  knowl- 
edge or  consent  of  the  conductor,  pursuant 
to  an  agreement  with  the  fireman,  in  fraud 
of  the  rights  of  the  railroad  company,  to 
break  and  shovel  coal  in  consideration  for 
the  privilege  of  riding,  and  who  was  killed 
by  jumping  from  the  train  when  it  was  ap- 
proaching a  city,  after  being  told  to  get  off 
before  the  train  stopped  for  the  reason  that 
he  might  be  arrested  if  found  on  the  train. 
Woolsey  v.  Chicago,  B.  &  Q.  R.  Co.  39  Neb. 
798,  25  L.R.A.  79,  68  N.  W.  444. 
tLJl.A.(N.S.) 


An  unlettered  negro  who  took  passage  on 
a  freight  train  on  whidt  passengers  were 
not  allowed  to  ride,  under  an  arrangement 
with  the  train  crew  to  assist  in  unloading 
freight  in  return  for  transportation,  has  no 
ground  for  an  action  against  the  railroad 
company  for  personal  injuries  caused  by 
being  pushed  off  the  train  while  in  motion, 
during  a  struggle  with  a  brakeman,  who, 
without  authority,  demanded  payment  of 
fare,  and  to  whom  the  negro  paid  25  cents, 
but  refused  to  pay  the  balance.  Alabama 
&  V.  R.  Co.  V.  McAfee,  71  Miss.  70,  14  Sow 
260. 

But  the  violent  conduct  of  a  brakeman 
in  discharge  of  his  duty  to  eject  trespassers 
rendered  the  railroad  company  liable,  in 
Hayes  v.  Southern  R.  Co.  (N.  C.)  68  S  E. 
847,  for  injuries  in  ejecting,  in  a  manner 
calculated  to  kill  or  injure  him,  a  seventeen- 
year-old  boy  who  had  boarded  a  mixed 
freight  and  passenger  train,  and  was  for  a 
time  beating  his  way  with  the  oonnlvanoe 
of  the  brakeman. 
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took  them  to  a  freight  car  and  put  them  in 
and  shut  the  door.  This  was  about  9  o'clock 
at  night.  About  1  o'clock  a.  m.,  while  go- 
ing into  Houston,  the  conductor  came  into 
the  car  and  ordered  the  boys  lo  leave  the 
train.  They  objected  for  the  reason  that 
the  train  was  running  too  fast.  The  con- 
ductor, however,  shoved  plaintiff  off,  and  in 
doing  so.  plaintiff  fell  in  such  a  way  that  the 
cars  ran  over  one  of  his  legs,  in  consequence 
of  which  it  had  to  be  amputated.  Plaintiff 
had  been  raised  in  Galveston  and  was  famil- 
iar with  city  ways,  had  been  to  school,  had 
been  working  at  the  plumber's  trade,  earn- 
ing $3.50  a  day,  and  was  going  to  Houston 
to  look  for  a  job.  Plaintiff  testified  that,  if 
he  could  not  have  gotten  the  consent  of  the 
conductor  to  ride  on  the  freight  train,  he 
would  have  waited  until  next  morning  and 
gone  on  a  passenger  train;  that  he  did  not 
know  what  the  rules  of  the  road  were,  and 
that  he  thought  he  had  a  right  to  ride  on 
the  freight  train  if  he  paid  the  conductor 
what  he  asked;  that  he  wanted  to  go  as 
cheaply  as  he  could,  and  would  have  pre- 
ferred to  go  on  a  passenger  train  if  he  could 
have  gone  for  the  same  money.  When  the 
conductor  told  plaintiff  to  leave  the  train 
plaintiff  made  no  objection,  except  that  it 
was  too  dark  or  the  train  was  going  too 
fast;  said  nothing  to  the  conductor  about 
having  paid  his  fare. 

"Upon  these  facts,  the  following  ques- 
tions arise,  which  are  respectfully  certified: 

"(1)  Upon  the  facts  stated,  could  the 
trial  court  properly  assume,  as  matter  of 
law,  that  appellant  knew,  or  must  be  pre- 
sumed to  have  known,  that  the  conductor 
had  no  authority  to  allow  him  to  ride  on 
the  freight  train  as  a  passenger? 

"(2)  If  it  be  either  assumed  as  matter  of 
law,  or  found  as  matter  of  fact  from  the 
evidence,  that  plaintiff  Icnew,  or  must  be 
presumed  to  have  known,  that  the  con- 
ductor did  not  have  such  authority,  would 
such  collusion  between  the  plaintiff  and  the 
conductor  bar  a  recovery  by  plaintiff  t" 

1.  While  the  plaintiff  says  that  "he  did 
not  know  what  the  rules  of  the  road  were, 
and  that  he  thought  he  had  a  right  to  ride 
on  the  freight  train,"  he  adds  that  "he 
wanted  to  go  as  cheaply  as  he  could,  and 
would  have  preferred  to  go  on  a  passenger 
train  if  he  could  have  gone  for  the  same 
money,"  which  shows  that  he  knew  he  was 
inducing  the  conductor  to  do  that  which  the 
latter  had  no  right  to  do;  for  it  is  too  plain 
to  admit  of  dispute  that  he  had  no  right  to 
wrong  his  employer  by  carrying  passengers 
on  freight  trains  for  less  than  the  regular 
fare.  Condran  ▼.  Chicago,  M.  ft  St.  P.  R.  Co. 
28  L.R.A.  749,  14  0.  C.  A.  606,  32  U.  8.  App. 
182,  67  Fed.  522;  8  Thomp.  Neg.  S  3323. 
The  first  statement  of  the  witness  might 
«L.R.A.(N.S.) 


admit  of  much  mental  reservation,  and 
mean  any  one  of  several  things;  but  there 
can  be  no  doubt  that  the  last  means  that 
plaintiff  intended  to  get  a  cheap  passage 
by  prevailing  upon  the  conductor  to  forget 
his  loyalty  to  his  employer.  Plaintiff's 
whole  statement  as  to  the  conversation  with 
the  conductor,  the  place  where  he  was  put, 
and  the  manner  in  which  he  was  carried  and 
treated,  shows  that  he  was  not  contract- 
ing for,  nor  expecting,  the  treatment  due 
from  a  railroad  company  to  a  passenger, 
but  that  he  dealt  with  the  conductor  alone 
for  favors  which  he  had  the  power,  but  not 
the  right,  to  grant.  This  being  true,  it  is 
immaterial  whether  or  not  plaintiff  knew, 
specifically,  that  the  rules  of  the  defendant 
forbade  the  carriage  of  passengers  on  freight 
trains.  He  did  not  suppose  himself  to  be, 
and  does  not  seek  to  recover  upon  the  the- 
ory that  he  was,  a  passenger.  His  claim  is 
that,  although  he  was  a  trespasser,  and  lia- 
ble to  ejection,  a  wrong  was  committed  by 
defendant's  servant  in  the  manner  of  his 
expulsion.  He  would  be  entitled  to  recover 
on  that  theory  if  the  acts  of  the  conductor 
in  ejecting  him  could  be  imputed  to  defend- 
ant; and  such  acts  would  imdoubtedly  be 
so  imputed  but  for  the  effect  of  the  collu- 
sion between  himself  and  the  conductor; 
and  this  raises  the  second  question  put  by 
the  court  of  civil  appeals. 

2.  To  the  second  question  the  reasoning 
of  the  supreme  court  of  Minnesota,  in  the 
case  of  Brevig  v.  Chicago,  St.  P.  M.  &  O.  R. 
Co.  64  Minn.  173,  66  N.  W.  401,  is  applica- 
ble. In  that  case  the  plaintiff  paid  a  brake- 
man  to  permit  him  to  travel  in  a  box  car 
in  the  train  with  which  the  brakeman  was 
connected,  and  was  afterwards  required  by 
some  employee  to  jump  off  while  the  train 
was  in  motion,  and  sustained  injuries.  The 
evidence  conflicted  as  to  whether  the  em- 
ployee who  expelled  the  plaintiff  was  the 
brakeman  who  admitted  him  to  the  train. 
That  court  holds  that  brakemen  generally 
have  implied  authority  to  eject  trespassers 
from  trains  on  which  they  are  employed, 
differing  with  this  court  on  that  point;  and 
what  is  said  in  the  case  referred  to  as  to 
the  responsibility  of  the  railroad  company 
for  the  acts  of  the  brakeman  is  equally  ap- 
plicable in  this  state  to  those  of  conductors, 
who  admittedly  have  authority  ordinarily 
to  expel  trespassers  from  their  trains.  Says 
the  court:  "But  we  are  also  of  the  opinion 
that  the  brakeman,  who  conspired  with 
plaintiff  to  commit  a  trespass  against  de- 
fendant, had  no  implied  authority,  subse- 
quently, to  represent  defendant  in  ejecting 
plaintiff;  and  that,  if  he  was  the  brakeman 
who  did  eject  plaintiff,  it  was  simply  the 
assault  of  one  joint  trespasser  upon  the 
other,  for  which  the  defendant  is  not  lia- 
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bla.  Thi«  is  tra«  whether  the  conductor 
bad  locked  the  plaintiff  up  or  not.  By 
plaintiff's  own  procurement,  the  bralceman 
had  ceased  to  be  the  disinterested  servant 
of  the  defendant,  or,  as  far  as  that  trans- 
action vas  concerned,  its  servant  at  all. 
His  motive  in  driving  plaintiff  off  the  train 
while  in  motion  might  have  been,  not  to 
serve  his  master,  but  to  cover  up  his  of- 
fense against  his  master.  If  there  is  any 
doubt  as  to  that,  the  doubt  must  be  resolved 
against  the  wrongdoer.  Plaintiff  and  the 
brakeman  became  joint  trespassers  at  the 
be^nning  of  the  transaction,  and  it  must 
be  presumed  that  they  continued  such  to 
the  end.  The  brakeman's  implied  authority 
to  represent  the  defendant  in  ejecting  his 
confederate  had  ceased;  and,  if  he  was  sub- 
sequently given  express  authority  to  eject 
him,  the  burden  was  on  plaintiff  to  prove 
it.  Then,  if  the  same  brakeman  whom  he 
bribed  to  let  him  into  the  car  drove  him  out 
of  it,  he  is  not  entitled  to  recover."  The 
same  view  has  been  expressed  by  the  su- 
preme court  of  Mississippi.  Yazoo  &  M. 
Valley  R.  Co.  v.  Anderson,  77  Miss.  28,  26 
So.  865;  Williams  v.  Mobile  &  O.  R.  Co. 
(Miss.)  19  So.  90;  IllinoiB  C.  R.  Co.  v.  La- 
tham, 72  Miss.  33,  16  So.  757;  Alabama  & 
V.  R.  Co.  T.  McAfee,  71  Miss.  70,  14  So.  260. 
This  is  in  accord  with  the  principle  of  the 
law  of  agency  wliich  exacts  the  most  per- 
fect fidelity  on  the  part  of  the  agent  to  his 
principal,  and  denies  the  responsibility  of 
the  principal  for  the  conduct  of  the  agent 
whenever  the  latter  acts  in  collusion  vrith  a 
third  person  in  order  to  promote  his  own 
interest  or  that  of  him  with  whom  he  is 
dealing,  rather  than  that  of  the  principal. 
The  general  principle  which  holds  the  mas- 
ter or  principal  responsible  for  the  acts  of 
the  servant  or  agent  has  no  just  application 
in  such  cases.  The  person  who,  for  his  own 
benefit,  induces  the  servant  to  engage  in  a 
transaction  which  he  knows  to  be  a  violation 
of  duty  to,  an^  a  sacrifice  of  the  interests  of, 
the  master,  is  in  no  position  to  insist  that 
the  master  is  responsible  to  him  for  the 
consequences  of  the  servant's  infidelity  to 
him.  The  conductor,  in  the  present  case, 
could  not  bind  his  employer  to  his  engage- 
ment with  the  plaintiff,  for  want  of  -author- 
ity. The  undertaking  was  his  own,  and  not 
that  of  defendant.  In  executing  it  by  trans- 
porting plaintiff,  and  in  determining  the  time 
at  which  and  the  manner  in  which  plaintiff 
should  depart  from  the  train,  he  acted  for 
himself  alone,  and  is  alone  responsible  to 
plaintiff.  While  the  defendant  would  ordi- 
narily be  responsible  for  the  manner  in 
which  such  an  employee  exercises  his  au- 
thority in  freeing  his  train  from  trespass- 
ers, that  principle  cannot  apply  here,  be- 
cause of  the  combination  by  which  plaintiff 
•  L.R.A.(N.S.> 


induced  the  conductor  to  serve  him  instead 
of  the  defendant.  This  subject  was  con- 
sidered by  the  court  of  civil  appeals  for  the 
serond  district  in  the  case  of  Texas  &  P. 
R.  Co.  V.  Black,  23  Tex.  Civ.  App.  119,  67  S. 
W.  330,  and  views  were  expressed  by  the 
majority,  differing  to  some  extent  from  that 
taken  by  the  Minnesota  and  Mississippi 
cases  to  which  we  have  referred.  A  writ  of 
error  was  applied  for  and  denied  by  this 
court  from  the  judgment  of  affirmance  in 
the  Black  Case,  but,  as  will  appear  from 
the  opinion  of  the  court  of  civil  appeals, 
that  actiion  did  not  necessarily  involve  a 
decision  of  the  questions  now  before  us. 
We  are  not  prepared  to  say  that  the  prin- 
ciple which  we  have  discussed  would  apply 
to  the  case  of  such  a  child  as  Black  was. 
Denison  &  S.  R.  Co.  v.  Carter,  98  Tex.  196, 
82  8.  W.  782.  While  plaintiff  appears  to 
have  been  a  minor,  the  facts  stated  suggest 
no  doubt  of  the  sufficiency  of  his  experience 
and  intelligence  to  justify  the  application 
of  the  doctrine  which  we  have  announced. 

We  therefore  reply  that  the  evidence  jus- 
tified the  trial  court  in  assuming  that  there 
was  such  collusion  between  the  plaintiff  and 
the  conductor  as  to  bar  a  recovery,  which, 
in  substance,  answers  both  of  the  questions 
stated  in  the  certificate. 
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COURT. 
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V. 

NATHAN  B.  SMITH  et  aL 
(—  Mass.  — ,  77  N.  E.  1099.) 

Evidence — official  authority. 

1.  Testimony  of  persons  sued  for  tres- 
pass on  real  estate,  that  they  wore  mem- 
bers of  the  board  of  health,  is  competent  to 
prove  their  oiScial  capacity. 

Health  officer — liability. 

2.  Members  of  a  board  of  health  who 
appropriate,  either  personally  or  by  persons 
acting  in  their  presence  and  under  their  di- 


Case  Note.  —  Ri^^ht  of  property  owner  to 
complain  of  location  of  contagious-disease 

hospital  In  neighborhood: There  is  an 

irreconcilable  difference  of  opinion  among 
the  authorities  as  to  the  right  of  a  prop- 
erty holder  to  object  to  the  location  and 
maintenance  of  a  pesthouse  or  a  hospital 
for  the  treatment  of  dangerously  contagious 
diseases  so  near  his  property  as  to  work 
him  unmistakable  injury. 

The  doctrine  laid  down  in  Bakbt  t.  Siuth 
is  supported  by  Frazer  v.  Chicago,  186  HI. 
480,  51  L.R.A.  306,  78  Am.  St.  Rep.  296,  67 
N.  E.  1055.  in  which  it  was  held  that  the 
depreciation  of  the  value  of  real  estate 
caused   by  the   establishment,  onder  stat* 
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rectien,  private  property  aa  an  adjunct  to  a 

contagious-disease  hospital,  to  the  exclusion 
of  the  owner  and  his  tenants,  without  his 
consent   or   the   proceedings   prescribed   by 
statute,  are  liable  therefor. 
Same — erection  of  hospital — liability. 

3.  Members  of  a  board  of  health  are  not 
personally  liable  for  a  mistaken  or  negli- 
gent exercise  of  the  power  to  locate  a  con- 
tagious-disease hospital  within  a  city. 
Same — nuisance. 

4.  Members  of  a  board  of  health  are 
liable  for  personal  misfeasance  in  so  con- 
ducting a  contagious-disease  hospital  that 
it  becomes  a  nuisance. 

Property — deprivation    of    use — compensa- 
tioa. 
6.  A  landowner  has  no  remedy  for  loss 
of  rents  through  the  location  of  a  conta- 


gious-disease hospital  in  the  neighborhood, 
where  it  is  not  improperly  conducted. 
Board  of  health — nuisance — Pliability. 

6.  The  mere  fact  that  a  contagious-dis- 
ease hospital  is  shown  to  be  a  nuisance 
while  under  the  charge  of  members  of  the 
board  of  health  does  not  of  itself  establish 
their  liability  therefor,  but  it  must  be  shown 
that  the  condition  was  due  to  their  misfea- 
sance. 

Hospital— establishment— -ttatntory  author* 
ity.  , 

7.  A  statute  permitting  towns  to  estab- 
lish contagious-disease  hospitals  will  apply 
in  favor  of  such  action  by  a  city. 

Same — ^right  to  complain. 

8.  1!he  owner  of  property  in  one  dty 
cannot  complain  of  the  establishment  in  it 
of  a  contagious-disease  hospital  within  100 


ntory  authority,  of  a  smallpox  hospital  in 
the  neighborhood,  was  not  a  taking  or  dam- 
aging of  private  property  for  public  use 
without  just  compensation,  within  the 
meaning  of  the  constitutional  prohibition 
against  such  taking  or  damaging.  In  this 
case  it  was  further  held  that  the  estab- 
lishment of  such  a  hospital  by  a  city  could 
not  be  a  public  nuisance  in  the  absence  of 
carelessness  or  negligence,  or  of  an  abuse 
of  the  police  power  in  any  way,  and  that  it 
could  not  be  a  private  nuisance  unless  it 
became  such  from  its  subsequent  use  or  un- 
warranted operation,  considered  with  refer- 
ence to  the  peculiar  conditions  under  which 
it  was  established  and  maintained.  The  court 
said:  "The  law  is  well  settled  that  where 
a  thing  not  malum  in  «e  is  authorized  to  be 
done  by  a  valid  act  of  the  legislature,  and 
it  ia  performed  with  due  care  and  skill,  in 
strict  conformity  with  the  provisions  of  the 
act,  its  performance  cannot,  by  the  common 
law,  be  made  the  ground  of  an  action,  how- 
ever muph  one  may  be  injured  by  it;"  and 
added:  "We  can  see  no  difference  in  prin- 
ciple between  the  right  of  a  city  to  estab- 
•lish  and  maintain  a  smallpox  hospital  and 
to  erect  and  use  jails,  fire-engine  houses,  cal- 
abooses, and  the  like.  Greater  care  might 
be  required  in  the  maintenance  of  one  than 
the  other,  and  different  considerations  would 
undoubtedly  enter  into  the  selection  of  a 
site  of  a  pesthouse  than  of  the  fire-engine 
house  or  jail,  but  the  city  would  be  liable 
only  for  an  abuse  of  authority  or  an  un- 
warranted exercise  of  discretion  in  locating 
or  maintaining  the  same,  having  reference  to 
the  present  necessities,  the  crowded  condi- 
tion of  the  locality  in  which  they  are  placed 
or  maintained,  and  other  pertinent  facts 
and  cireumstanoes." 

In  Clayton  v.  Henderson,  103  Ky.  228,  44 
L11.A.  474,  44  S.  W.  667,  a  city  was  held 
liable  for  the  damages  caused  by  the  erec- 
tion of  a  pesthouse  near  the  residence  of 
the  plaintiff  within  a  mile  of  the  city,  con- 
trary to  a  statute  expressly  making  the  of- 
ficers liable  therefor,  but  without  declaring 
the  city  liable;  and  it  is  was  also  held  that 
the  <nty  could  not  escape  its  liability  upon 
the  ground  that  the  act  complained  of,  being 
6LJl.A.(N.S.) 


forbidden  by  statute,  was  <tl(ra  vire*.  In 
this  case  it  was  also  expressly  decided  that 
luder  this  statute  only  the  ministerial  and 
executive  officers  would  be  liable  to  the  per- 
son damaged,  and  not  the  legislative  officers 
of  the  city.  When  this  case  was  remanded 
for  trial  the  plaintiff,  in  view  of  the  de- 
cision of  the  court  that  she  could  not  sue 
the  city  and  its  officers  jointly,  elected 
to  prosecute  her  action  against  the  city 
alone,  and  recovered  a  verdict  for  $2,775 
damages  on  account  of  the  communi- 
cation of  smallpox  to  her  and  her  fam- 
ily, and  upon  appeal  by  the  city  (22  Ky. 
L.  Rep.  283,  63  L.R^  145,  67  S.  W.  1) 
the  court  refused  to  set  aside  the  verdict, 
but  deemed  it  justifiable  considering  the 
loathsomeness  of  the  disease  and  the  anx- 
iety and  suffering  it  must  have  entailed. 

But  in  Baltimore  v.  Fairfield  Improy.  Oo. 
87  Md.  352,  40  L.R.A.  494,  67  Am.  St.  Rep. 
344,  39  Atl.  1081,  a  city  was  perpetually  en- 
joined from  placing  and  keeping  a  woman 
afflicted  with  leprosy  upon  a  20-acre  tract  of 
land  owned  by  the  city  and  adjoining  the 
complainant's  property.  The  facts  of  this 
case  were  these:  The  tract  in  question  had 
been  for  many  years  occupied  as  a  place  of 
quarantine  sigainst  contagious  diseases 
brought  to  the  city  by  water,  but  had  been 
abandoned  by  the  city  after  it  had  acquired 
other  property  for  quarantine  purposes, 
burned  the  buildings  and  pesthousee  thereon 
and  directed  the  property  to  be  sold  by  res- 
olution of  the  common  council.  For  nearly 
fifteen  years,  and  until  the  leprosy  case, 
no  cases  of  contagious  or  infectious  diseases 
had  been  treated  upon  the  20-acre  tract. 
During  this  time  the  complainant  had  ac- 
quired the  adjacent  property  and  divided  it 
into  building  lots,  of  which  many  had  been 
sold,  and  upon  which  a  number  of  houses 
had  been  built.  The  persons  with  whom 
the  contract  had  been  made  to  care  for  the 
leprosy  patient  were  a  laborer  and  his  wife, 
unskilled  in  the  treatment  of  disease,  and 
who  had  several  small  chUdren  in  their  fam- 
ily; which  contract  the  court  considered  un- 
reasonable, because  its  tendency  was  not 
to  protect  the  community,  but  to  cause  dis- 
semination of  the  disease.  The  court  prss 
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t'ods  of  inhabited  dwelling  houBes  in  an 
adjoining  city,  in  violation  of  a  statute,  al- 
tliougli  the  hospital  is  actually  within  the 
prescribed  distance  of  his  own  house. 

(March  3,  1906.) 

EXCEPTIONS  b7  plaintiff  to  rulings  of 
the  Superior  Court  for  Middlesex 
County  made  during  the  trial  of  an  action 
brought  to  recover  damages  for  injunes  to 
plaintiff's  property  because  of  defendants' 
acts  as  members  of  the  board  of  health. 
Sustained. 

The  facts  are  stated  in  the  opinion. 
;    Mr.  James  J.  Irwin,  for  plaintiff: 

A  public  officer  is  not  relieved  from  lia- 
bility for  liis  positive  negligence  by  reason 
of  the  fact  that  he  was  acting  as  a  public 
officer  at  the  time  he  committed  the  negli- 
gent act. 

Moynihan  ▼.  Todd,  183  Mass.  301,  108 
Am.  St.  Rep.  473,  74  N.  E.  367;  Nowell  v. 
Wright,  3  Allen,  166,  80  Am.  Dec.  62;  Jones 
V.  Bird,  6  Bam.  &  Aid.  837;  Story,  Agency, 


I  §  320;  Aaron  v.  Broiles,  64  Tex.  316,  63  Am. 
Rep.  764. 

Where  public  officers  exceed  their  author- 
ity, the  city  or  town  in  which  they  are  ap- 
pointed or  elected  is  not  liable  for  the  con- 
sequences of  their  acts. 

Cavanagh  t.  Boston,  139  Mass.  420,  S2 
Am.  Rep.  716,  1  N.  E.  834;  Spring  v.  Hyde 
Park,  187  Mass.  654,  60  Am.  Rep.  834. 

The  taking  of  our  property  not  having 
been  made  according  to  law,  we  are  left 
without  remedy  against  the  city,  and  must 
look  for  compensation  for  our  damages  to 
the  individuals  who  made  the  taking. 

Brown  v.  Murdock,  140  Mass.  314,  3  N. 
E.  208;  Hersey  v.  Chapin,  162  Mass.  176, 
38  N.  E.  442. 

The  statutes  require  that  no  such  hospital 
shall  be  established  witiiin  100  rods  of  in- 
habited dwellings  in  another  town,  with- 
out the  consent  of  that  town. 

Smith  T.  Gates.  21  Pick.  56. 

Where  a  smallpox  hospital  was  estab- 
lished on  land  adjoining  the  plaintiff's  land. 


of  the  opinion  that,  while  the  municipality 
had  the  undoubted  power  to  erect  and  main- 
tain hospitals  and  pesthouses  for  the  seg- 
regation of  contagious  and  infectious  dis- 
ea«e8,  and  the  exercise  of  such  powers  was 
absolutely  necessary,  yet  tliey  were  subject 
to  the  no  less  undoubted  right  of  the  indi- 
vidual to  possess  and  enjoy  his  property 
without  the  molestation  of  a  nuisance;  that 
the  right  to  locate  the  pesthouse  did  not  in- 
clude the  right  to  locate  it  in  a  place  where 
other  persons  would  be  exposed  to  the  con- 
tagion and  disease.  Tliat  the  authority 
given  by  the  legislature  to  the  city  to  erect 
pesthouses  prevented  the  same,  when  erected 
and  used,  from  being  a  public  nuisance,  was 
admitted;  but  no  antnority  was  thereby 
given  to  exercise  this  right  in  such  a  way 
as  to  "cause  an  injury  to  the  rights  of  prop- 
erty of  an  individual,  unless,  perhaps,  the 
very  doing  of  the  act  directed  to  be  done 
will  necessarily  aai  unavoidably,  under  any 
condition,  result  in  the  creation  of  what 
would  be,  but  for  the  authorization,  a  pri- 
vate nuisance." 

In  Dooley  v.  Kansas,  82  Mo.  444,  52  Am. 
Rep.  380,  the  city  was  held  liable  in  dam- 
ages to  a  property  owner  whose  property 
was  seized  without  his  consent  for  the  pur- 
pose of  using  it  for  a  smallpox  camp,  where 
such  occupation  became  immediately  there- 
after known  to  the  city  physician,  mayor, 
and  board  of  health,  and  was  not  disap- 
proved .  of  by  them,  and  the  council  and 
other  financial  officers  of  the  city,  knowing 
of  the  existence  of  such  smallpox  camp  un- 
.  der  pretense  of  authority  from  the  cit^, 
though  the  precise  location  of  it  might  not 
have  been  known  to  them,  appropriated  the 
city's  money  to  pay  all  expenses  of  the 
camp. 

And  in  Thompson  v.  Kimbrough,  23  Tex. 
Civ.  App.  350,  67  S.  W.  328,  county  officers 
were  enjoined  from  establishing  a  perma- 
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nent  detention  station  and  pesthouse  for 
smallpox  so  near  the  public  echoolhouse  of 
a  school  district  of  the  county  that  there 
was  ^eat  danger  of  the  communication  of 
the  disease  to  children  attending  the  school, 
it  appearing  that  there  was  no  necessity  to 
use  the  property  in  question  for  such  a  pur- 
pose, and  there  being  other  suitable  and 
available  places  which  oould  have  been  eas- 
ily secured. 

In  this  connection  attention  may  be  called 
to  the  following  English  oases,  though  they 
are  useless  as  precedents  in  this  country,  in 
view  of  the  absence  there  of  constitutional 
checks  upon  legislation: 

In  Baines  v.  Baker,  1  AmbL  168,  Lord 
Chancellor  Hardwicke  refused  an  injunction 
to  stay  the  erection  of  a  hospital  for  people 
infected  with  smallpox  on  property  near  the 
houses  of  several  tenants  of  the  plaintiff, 
upon  the  ground  that  the  hospital  was  "a 
charity  like  to  prove  of  great  advantage  to 
mankind;  such  an  hospital  must  not  be  far 
from  a  town,  because  those  that  are  at- 
tacked with  that  disorder  in  a  natural  way 
may  not  be  in  a  condition  to  he  carried  far." 

And  in  Atty.  Gen.  v.  Manchester  [1893] 
2  Ch.  87,  an  injunction  was  refused  to  re- 
strain the  erection  of  a  smallpox  hospita? 
by  a  city  on  land  of  its  own  within*  240 
yards  of  two  public  roads,  within  90  yards 
of  a  much-used  part  of  a  cemetery,  and 
within  266  yards  of  the  nearest  residence. 
It  was  here  contended  that  the  proposed 
hospital  amounted  to  a  public  nuisance  in 
that  it  would  prove  dangerous  to  the  health 
of  the  neighborhood.  The  court  was  of  the 
opinion  that  the  plaintiffs  had  failed  to 
make  out  that  there  was  a  probability  that 
the  danger  apprehended  would  in  fact  fol- 
low from  the  erection  of  the  proposed  hos- 
pital, and  apparently  placed  it*  dedsien 
upon  this  ground.        ^ig  t  zed  by  GoOglC 
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'  and  caused  actual  damage  to  the  plaintifTs 
property,  so  that  it  depreciated  in  value, 
there  was  a  good  cause  of  action. 

Haag  V.  Vanderburgh  County,  60  Ind.  511, 
28  Am.  Rep.  654;  Metropolitan  Asylum 
District  v.  Hill,  L.  R.  6  App.  Cas.  193; 
Baltimore  v.  Fairfield  Improv.  Co.  87  Md. 
352,  40  L.R.A.  494,  67  Am.  St.  Rep.  344, 
39  Atl.  1081;  Kobbe  v.  New  Brighton.  20 
Misc.  477,  45  N.  Y.  Supp.  777. 

Mr.  Walter  S.  Thompson  for  defendants. 

Loiing,  J.,  delivered  the  opinitm  of  the 
court: 

This  was  an  action  of  tort,  containing 
three  counts.  The  first  two  were  for  tres- 
pass qtiare  clausum  fregit.  The  first  coiint 
alleged  that  the  plaintiff  was  the  owner  of 
a  close  situated  at  09  Tremont  street,  in 
the  city  of  Everett,  and  that  the  defendants 
forcibly  entered  on  the  same  about  the  mid- 
dle of  January,  1902,  and  "wrongfully  and 
unlawfully  roped  off  the  approach  to  said 
premises,  and  used  a  portion  of  said  prem- 
ises in  connection  with  the  premises  adjoin- 
ing thereto  as  a  yard  for  a  smallpox  hos- 
pital, and  used  the  said  premises  for  said 
purpose  from  day  to  day  thereafter  for  a 
long  period  of  time."  The  second  count  al- 
leged that  the  plaintiff  owned  two  lots  in 
said  Everett,  one  on  the  comer  of  Tremont 
and  Everett  streets,  and  one  on  Everett 
street,  and  "that  on  or  about  the  27th  day 
of  January,  1902,  the  defendants  unlawfully 
and  without  the  consent  of  the  plaintiff 
took  possession  of  said  lots  of  land  and  the 
buildings  thereon,  and  thereafter  occupied 
said  premises  of  the  plaintiff  in  connection 
with  a  certain  smallpox  hospital  established 
by  the  defendants."  The  third  coimt  alleged 
the  ownership  of  the  two  lots  of  land  men- 
tioned in  the  second  count,  and  of  a  third 
lot  on  Tremont  street,  on  which  were  build- 
ings containing  a  store  and  apartments  let 
to  tenants  at  will  and  one  occupied  by  him- 
self; and  that  on  or  about  the  27th  day 
of  January,  1902,  the  defendants  negligently 
and  carelessly  and  unlawfully  established  a 
smallpox  hospital  on  the  premises  adjoin- 
ing the  plaintiff's  lots  aforesaid  on  Everett 
street  and  on  the  comer  of  Tremont  and 
Everett  streets,  and  in  the  immediate  vicin- 
ity of  the  plaintiff's  house  on  Tremont 
street,  and  there  negligently  and  carelessly 
and  unlawfully  maintained  said  smallpox 
hospital  for  a  long  period  of  time;  that 
"said  hospital,  by  reason  of  its  location  and 
maintenance  as  aforesaid,  was  a  serious  nui- 
sance, and  a  great  damage  to  the  plaintiff's 
property  aforesaid,  and  said  hospital  was  es- 
tablished and  maintained  by  the  defendants 
against  the  protest  of  the  plaintiff;  that  in 
consequence  of  the  careless  and  negligent 
and  unlawful  location  and  maintenance  of 
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said  hospital  the  plaintiff's  said  store  and 
apartments  were  vacated  by  the  tenants  oc- 
cupying same  at  the  time  said  hospital  was 
established,  and  the  plaintiff  was  unable, 
by  reason  of  such  location  and  nlaintenance 
of  said  hospital,  to  rent  said  store  and 
apartments  for  a  long  period  of  time;  that 
by  reason  of  the  idleness  of  said  store  and 
apartments,  occasioned  as  aforesaid,  the 
plaintiff  has  been  put  to  great  expense  for 
repairs;  that  since  the  establishment  of 
said  hospital,  and  in  consequence  thereof, 
the  streets  in  the  immediate  vicinity  of  the 
plaintiff's  premises  have  been  but  little  used 
by  the  public  generally,  and  the  rental  val- 
ue of  the  plaintiff's  said  store  has  been 
greatly  depreciated ;  that  since  the  establish- 
ment of  said  hospital,  and  by  reason  there- 
of, the  rental  value  of  said  apartments  has 
also  been  greatly  depreciated  in  value."  The 
defendants'  answer  set  up  a  general  denial 
and  the  special  defense  that  they  were  mem- 
bers of  ttie  board  of  health  of  the  city  of 
Everett,  and  on  November  22d  occupied  cer- 
tain premises  adjacent  to  the  plaintiff's  for 
a  contagious  hospital,  and  on  December  1, 
1901,  took  a  lease  thereof  from  the  owner 
of  it,  and  that  in  all  that  they  di^  they 
were  acting  in  their  official  capacity  as  mem- 
bers of  the  board  of  health  of  said  city,  and 
that  they  are  not  liable. 

At  the  trial  it  appeared  that  the  plaintiff 
owned  a  building  on  the  comer  of  Tremont 
and  Everett  streets,  and  another  farther 
down  Tremont  street.  Next  to  the  house  on 
the  comer  was  a  house  fronting  on  Tre- 
mont street,  and  distant  16^  feet  there- 
from, which  ran  along  on  the  back  of  the 
plaintiff's  Everett-street  house  and  distant 
19  feet  from  that  house.  In  this  adjoining 
house  a  case  of  smallpox  broke  out  in 
November,  1901,  and  was  treated  there.  On 
or  about  January  10^  1902,  the  patient  had 
been  discharged,  and  th«  quarantine  of  the 
house  discontinued.  The  plaintiff  suffered 
no  damage  from  the  treatment  of  this  case. 
Afterwards,  on  January  27,  1902,  the  de- 
fendants brought  to  this  house  a  patient 
who  had  fallen  ill  with  smallpox  in  another 
part  of  tbe>city,  and  from  then  until  some 
time  in  September  the  defendants  brought 
about  fifty  other  smallpox  patients  and 
treated  them  there.  One  of  the  defendants 
told  the  plaintiff,  on  the  day  that  the  first 
patient  was  brought  there,  "that  it  was  a 
waste  of  time  to  make  any  protest  about 
the  matter,  as  they  had  decided  to  use  the 
house  as  a  hospital."  Before  the  estab- 
lishment of  the  hospital  the  land  of  the 
plaintiff  between  his  house  on  the  corner 
and  the  boundary  line  between  his  land  and 
that  on  which  the  building  ubed  as  a  hos- 
pital was  situated  had  been  used  as  a 
passageway   to   th^.g^|^^e,jtr^f5ej  of   the 
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plaintiff's  bouse  on  the  comer  and  of  his 
liouse  beyond  on  ]^verett  street.  There  was 
no  fence  between  the  plaintiff's  land  and 
the  land  leased  by  the  defendants,  but  the 
boundary  line  was  marked  by  a  division 
post,  ionbulanoes  carrying  patients  to  the 
hospital  and  taking  bodies  from  it  passed 
over  the  plaintiff's  premises  to  and  h'om  a 
door  on  the  side  of  the  hospital  facing  the 
plaintiff's  corner  house.  There  wok  also  evi- 
dence that  "nurses  employed  an  the  hos- 
pital used  the  plaintifTs  land  for  recrea- 
tion purposes,  and  sundry  utensils  used  in 
the  hospital  were  deposited  and  left  on  the 
plaintiflTs.land  by  the  nurses  and  attendants 
at  the  hospital.  These  nurses  were  employed 
by  and  worked  under  the  directions  of  the 
defendant.  After  the  hospital  had  been  in 
operation  for  some  time,  a  rope  fence  was 
extended  around  a  portion  of  the  hospital. 
Between  this  mpe  fence  and  the  building 
used  as  a  hospital,  and  within  the  inclosure 
thus  roped  off,  a  portion  of  the  plaintiff's 
land  was  included,  and  this  rope  fence  was 
afterwards  suffered  to  remain  as  originally 
located  until  the  hospital  was  finally  aban- 
doned. One  of  the  stakes  supporting  this 
rope  fence  was  located  upon  the  plaintiff's 
land,  and  was  put  there  at  the  time  the 
rope  fence  was  erected.  The  plaintiff  never 
gave  the  defendants  permission  to  occupy  or 
use  any  portion  of  his  premises,  and  the 
same  or  any  portion  thereof  was  not  taken 
by  virtue  of  any  warrant  or  process  is- 
sued therefor.  The  passageway  on  the  plain- 
tiff's land  was  closed  by  the  rope  fence,  and 
the  plaintiff  and  his  tenants  were  excluded 
from  the  use  of  it. 

The  plaintiff  also  introduced  evidence 
that,  "after  the  hospital  had  been  in  opera- 
tion a  couple  of  months,  eight  or  nine 
cases  of  smallpox  arose  in  six  or  seven 
houses  in  the  immediate  vicinity,  including 
the  plaintiff's  house  on  Everett  street,  and 
the  evidence  introduced  by  the  plaintiff 
tended  to  show  that  smallpox  was  a  danger- 
ously contagious  disease,  and  that  the  small- 
pox cases  treated  at  the  hospital  caused 
the  cases  which  arose  in  these  houses  in 
the  neighborhood."  The  plaintiff  also  in- 
troduced evidence  that  "in  consequence  of 
the  location  and  maintenance  of  the  hos- 
pital" his  store  and  apartments  were  va- 
cated, and  that  he  "lost  in  rents  by  rea- 
son of  the  vacancies  occasioned  by  the  pres- 
ence and  operation  of  the  hospital,  and  the 
repairs  necessitated  by  the  continued  idle- 
ness of  his  premises,  about  $1,600,"  and 
that  when  he  got  tenants  it  had  to  be  at 
a  reduced  rate,  making  "a  total  loss  to  the 
plaintiff  in  rents,  repairs,  and  depreciation, 
on  account  of  the  location  and  maintenance 
of  the  hospital,  of  from  $3,100  to  $4,100," 
The  plaintiff  offered  to  prove  "that  the  de- 
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fendants  had  maintained  the  hospital  in  a 
negligent  and  careless  manner,  and  that 
their  carelessness  in  this  respect  made  the 
hospital  a  nuisance  to  the  plaintiff.  The 
court  refused  to  admit  the  evidence  thus 
offered,  and  the  plaintiff  excepted."  The 
plaintiff  also  offered  to  prove  "that  there 
were  suitable  locations  for  a  smallpox  hos- 
pital within  the  city  of  Everett  where  the 
maintenance  of  the  hospital  could  cause  lit- 
tle or  no  damage  to  surrounding  property, 
and  that  the  defendants  were  negligent  and 
careless  in  locating  a  smallpox  hospital 
where  they  did;  but  the  court  refused  to 
admit  this  evidence  and  the  plaintiff  ex- 
cepted." 

The  defendants  put  in  evidence  the  lease 
annexed  to  their  answer,  to  which  the  plain- 
tiff excepted.  In  addition,  "the  defendants 
testified  orally  that  they  were  members  of 
the  board  of  health  of  the  city  of  Everett, 
and  that  what  they  did  in  the  establishment 
and  maintenance  of  the  hospital  they  did 
as  members  of  the  board  of  health  of  the 
city  of  Everett."  To  this  the  plaintiff  ex- 
cepted. No  evidence  of  the  election,  ap- 
pointment, or  qualification  of  the  defend- 
ants as  members  of  the  board  of  health  of 
the  city  of  Everett  was  introduced,  other 
than  their  own  statements  that  they  were 
such  officers.  On  cross-examination,  the  de- 
fendants testified  "that  in  locating  the  hos- 
pital where  they  did  they  paid  no  atten- 
tion to  the  fact  that  it  was  located  within 
100  rods  of  inhabited  dwellings  in  the  city 
of  Maiden;  that  they  did  not  consider  small- 
pox a  dangerous  disease;  and  that  if  said 
hospital  was  properly  conducted  it  would 
not  be  a  source  of  danger." 

The  plaintiff  asked  for  the  following  rul- 
ings: 

"(1)  The  defendants,  as  members  of  the 
board  of  health  of  the  city  of  Everett,  had 
no  right  to  establish  a  hospital  for  the 
general  treatment  of  smallpox  eases  gath- 
ered from  various  parts  of  the  city  of  Ever- 
ett and  covering  a  period  of  several  months ; 
and  if  they  did  this  they  exceeded  their 
powers  as  members  of  the  board  of  health, 
and  they  are  liable  for  such  damages  as 
the  plaintiff  suffered  thereby. 

"(2)  Boards  of  health,  in  acting  under 
statutes  authorizing  them  to  seize  and  im- 
press property,  must  comply  strictly  with 
the  statutes.  They  have  no  right  to  seize 
or  impress  property  against  the  consent  of 
the  owner,  except  by  the  warrant  and  proc- 
ess pointed  out  in  the  statutes,  and  there 
is  no  evidence  in  this  case  that  the  plain- 
tiff's property  was  taken  or  impressed  un- 
der the  warrant  and  process  provided  in  the 
statutes;  and  if  you  find  that  the  defendant* 
did  seize,  or  impress,  or  use  any  portion 
of  the  plaintiff's  property  without^^^^^ 
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sent  and  to  the  exclusion  of  the  plaintiff, 
the  defendants  are  liable  to  the  plaintiff  for 
the  damages  resulting  therefrom. 

"(3)  The  defendants,  as  members  of  the 
board  of  health,  had  no  right  to  seize  the 
plaintiff's  property  to  the  exclusion  of  the 
plaintiff's  use  of  same.  While,  if  a  case 
of  smallpox  arose  in  one  of  the  plaintiff's 
houses,  or  in  its  immediate  Ticinity,  they 
had  the  right,  as  a  board  of  health,  to  regu- 
late the  use  of  the  plaintiff's  property,  they 
had  no  right  to  exclude  the  plaintiff  there- 
from, except  by  the  warrant  and  process 
provided  in  the  statutes,  and  if  they  seized 
or  excluded  the  plaintiff  from  the  use  of 
his  property  in  any  otber  manner  they  are 
liable. 

"(4)  The  defendants,  as  members  of  a 
board  of  health,  had  no  right  to  arbitrarily 
establish  a  hospital  anywhere  within  the 
city  of  Everett  for  the  general  treatment  of 
smallpox  cases  gathered  from  different  parts 
•f  the  city  of  Everett.  They  must  exercise 
a  reasonable  discretion  in  selecting  a  site 
for  such  a  hospital,  and,  if  they  did  not 
exercise  a  reasonable  discretion  in  selecting 
a  site  for  such  hospital,  and  tiie  plaintiff 
suffered  damage  to  his  property  in  the  im- 
mediate vicinity  of  the  site  selected  by  the 
defendants,  they  are  liable  to  him  for  the 
damages  occasioned  thereby. 

"(6)  The  defendants,  as  members  of  the 
board  of  health  of  the  city  of  Everett,  had 
no  right  to  establish  a  hospital  within  100 
rods  of  an  inhabited  dwelling  in  the  ad- 
joining city  of  Maiden  for  the  treatment  of 
smallpox  cases  arising  in  different  parts  of 
the  city  of  Everett,  and  without  obtaining 
the  consent  of  the  city  of  Maiden  to  such 
location,  and,  if  they  did  establish  such  hos- 
pital within  100  rods  of  an  inhabited  dwell- 
ing in  the  city  of  Maiden  without  obtain- 
ing the  consent  of  the  city  of  Maiden  to  such 
location,  they  exceeded  their  powers  as  mem- 
bers of  the  board  of  health,  and  such  loca- 
tion of  such  hospital  was  unlawful,  and  if 
the  plaintiff  ^-uffered  damage  by  reason  of 
the  proximity  of  such  hospital  the  defend- 
ants are  liable  to  the  plaintiff  for  the  dam- 
ages occasioned  thereby. 

"(6)  If  the  defendants,  in  the  exercise 
of  a  reasonable  discretion,  could  have  found 
a  suitable  site  for  a  hospital  for  the  gen- 
eral treatment  of  smallpox  cases  arising  in 
an  epidemic  extending  over  different  parts 
of  the  city  of  Everett,  and  which  site  would 
occasion  little  or  no  damage  to  the  abutting 
owners,  and  t^ey  neglected  to  find  such  site, 
and  arbitrarily  established  such  a  hospital 
in  the  midst  of  a  populous  neighborhood, 
they  were  negligent  and  careless  in  locating 
a  hospital  where  they  did,  and  if,  by  reason 
of  such  location,  the  plaintiff  suffered  dam- 
age, he  is  entitled  to  recover. 
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"(7)  If  the  defendants  were  negligent 
and  careless  in  the  conduct  and  management 
of  the  hospital  established  by  them  for  the 
treatment  of  smallpox  cases  arising  in  va- 
rious parts  of  the  city  of  Everett,  and  there- 
by caused  damage  to  the  plaintiff,  the  pld.in- 
tiff  is  entitled  to  recover. 

"(8)  The  location  of  the  hospital  in  the 
midst  of  a  populous  neighborhood  for  the 
general  treatment  of  smallpox  cases  arising 
in  various  parts  of  the  city  of  Everett,  and 
in  an  epidemic  extending  over  several 
montiis,  is  a  nuisance  to  adjoining  property 
owners  who  have  suffered  damages  thereby; 
and  if  the  plaintiff  suffered  damage  by  rea- 
son of  such  location  of  a  smallpox  hospital 
for  the  general  treatment  of  cases  arising 
in  the  city  of  Everett  during  an  epidemie 
covering  several  months,  the  plaintiff  is  en- 
titled to  recover. 

"(9)  The  defendants  had  no  power  to  ex- 
ecute a  lease  of  the  premises  on  b^alf  of 
the  city  of  Everett,  and  tjiere  is  no  evidence 
of  any  lawful  taking  of  those  premises  by 
the  city  of  Everett,  and  there  is  no  evidence 
that  the  defendants,  as  a  hoard  of  health, 
took  the  premises  under  the  warrant  and 
process  provided  in  the  statutes  in  cases 
where  property  may  be  taken  for  a  small- 
pox hospital  by  a  board  of  health;  and  if 
they  occupied  and  used  the  premises  for 
such  hospital  without  lawfully  taking  them 
for  the  purpose,  they  occupied  and  used  the 
premises  at  their  peril,  and  is  such  occupa- 
tion and  use  became  a  nuisance,  causing 
damage  to  the  plaintiff's  property  in  the 
vicinity,  he  is  entitled  to  oompensation  for 
the  loss  occasioned  thereby. 

"(10)  When  the  case  of  the  person  who 
fell  ill  with  the  smallpox  in  the  house 
afterwards  used  as  a  hospital  terminated, 
and  proper  precautions  had  been  taken  by 
way  of  fumigation,  etc.,  to  safeguard  the 
public  health  from  danger  of  smallpox  be- 
ing disseminated  from  the  house,  the  board 
of  health  had  exhausted  its  jurisdiction  to 
treat  the  house  as  a  hospital,  and  the  subse- 
quent use  of  the  house  by  them  as  a  hos- 
pital for  smallpox  cases  arising  elsewhere 
was  unlawful. 

"(11)  The  defendants  have  not  properly 
or  sufBciently  proved  that  they  were  mem- 
bers of  the  board  of  health." 

These  requests  for  rulings  were  refused, 
and  the  plaintiff  excepted. 

The  presiding  judge  instructed  the  jury 
as  follows:  "It  appearing  by  undisputed 
testimony  that  the  defendants  were  mem- 
bers of  and  constituted  the  board  of  health 
of  the  city  of  Everett,  and  ihey  were  acting 
as  such  in  their  oflScial  capacity  in  per- 
forming the  acts  complained  of  in  the  plain- 
tiff's declaration,  they  are  not  to  be  held 

personally  liable  in  this  aetiiiS'  unless  the 
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acts  which  th«y  did  were  unlawful,  or  were 
performed  in  an  unlawful  manner,  or  were 
in  excess  of  their  powers  as  a  board  of 
health,  and  of  this  there  is  no  evidence  in 
this  case;  and  so  J  adopt  a  request  made  by 
the  defendants,  and  instruct  you  that  there 
ib'  no  evidence  to  warrant  a  verdict  for 
the  plaintiff,  and  his  action  cannot  be  main- 
tained,"— and  directed  the  jury  to  returti  a 
verdict  for  the  defendants.  To  this  the 
plaintiff  excepted. 

1.  It  is  settled  in  this  commonwealth 
(Webber  v.  Davis,  5  Allen,  393;  Com.  v. 
Kane,  lOfi  Mass.  423,  II  Am.  Rep.  373; 
Com.  V.  Tobin,  108  Mass.  426,  11  Am.  Rep. 
376)  and  elsewhere  (Wigmore,  Er.  {  2636) 
that,  in  general,  it  is  not  necessary,  in  prov- 
ing that  a  man  is  a  public  officer,  to  pro- 
duce his  commission.  It  is  enough  to  prove 
that  he  has.  acted  as  such.  And  it  accord- 
ingly was  decided  in  Com.  ▼.  Wright,  158 
Mass.  149,  19  L.R.A.  206,  36  Am.  St.  Rep. 
476,  33  N.  E.  82,  that  it  was  competent  for 
the  officer  himself  to  testify  that  he  was 
Mich  public  officer.  In  that  case  the  court 
did  not  find  it  necessary  to  decide  whether 
such  evidence,  not  accompanied  by  evidence 
that  he  had  previously  publicly  performed 
the  duties  of  the  office  in  question,  would 
be  sufficient  to  warrant  a  finding  that  he 
actually  held  the  office  by  legal  appoint- 
ment. The  testimony  of  the  defendants  that 
they  were  members  of  the  board  of  health 
of  the  city  of  Everett  was  tiierefore  com- 
petent. As  the  case  must,  in  our  opinion, 
go  back  for  another  trial,  we  do  not  find  it 
necessary  to  decide  the  question  left  open 
in  Com.  v.  Wright,  ubi  6iipra,  on  which 
the  correctness  of  the  first  ruling  asked  for 
depends. 

2.  The  plaintiff's  land  was  used  by  ambu- 
lances carrying  patients  to  the  hospital  and 
taking  away  from  it  the  bodies  of  patients 
who  had  died  there.  A  rope  was  put  around 
the  plaintiff's  driveway,  which  was  thereby 
brought  within  the  hospital  groimds,  and  the 
plaintiff  and  his  tenants  were  excluded  from 
the  use  of  it.  It  is  admitted  that  this  was 
done  without  the  plaintiff's  permission,  and 
without  action  under  Rev.  Laws,  chap.  75, 
i  4'6.  We  assume  that,  if  a  case  of  small- 
pox had  broken  out  in  the  plaintiff's  house, 
his  driveway  could  have  been  roped  off  in 
regulating  the  disease  on  his  premises  as  a 
menace  to  the  public.  But  that  is  not  the 
case  we  have  here.  What  we  have  here  is  a 
ease  where  a  smallpox  hospital  was  located 
on  land  hired  fbr  the  purpose,  adjoining 
the  plaintiff's  land,  and  in  a  building  I6V^ 
feet  distant  from  one  of  the  plaintiff's  build- 
ings and  19  feet  from  another,  and  where 
the  plaintiff's  driveway  and  apparently 
other  portions  of  his  land  have  been  ap- 
propriated to  the  use  of  the  hospital,  to  the 
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exclusion  of  the  plaintiff  and  his  tenants. 
It  appears  that  the  defendants  did  this 
without  his  (the  pl&intiff's)  consent,  and 
without  action  under  Rev.  Laws,  chap.  75, 
§  46.  If  this  was  done  by  the  defendants^ 
or  by  persons  in  their  presence  and  under 
their  direction  (Elder  v.  BemLs,  2  Met. 
599),  they  are  liable  (Hersey  t.  Chapin, 
162  Mass.  176,  38  N.  E.  442).  We  think 
that  the  jury  would  have  been  justified  in 
finding  that  these  acts  were  done  by  the 
defendants,  or  under  their  direction  by  per- 
sons in  their  presence.  It  is  to  be  noted 
that  the  defendants  did  not  put  in  any  evi- 
dence dealing  specifically  with  this  claim 
of  the  plaintiff.  All  that  they  testified  to 
was  "that  what  they  did  in  the  establish- 
ment and  maintenance  of  the  hospital  they 
did  as  members  of  the  board  of  health  of 
the  city  of  Everett."  As  members  of  the 
board  of  health  they  had  no  right  to  take 
the  plaintiff's  land  without  taking  aeti<m 
under  Rev.  Laws,  chap.  76,  {  46.  The  sec- 
ond and  third  rulings  asked  for  should 
have  been  given. 

3.  More  than  that,  it  is  not  true  that  a 
public  officer  is  exempt  from  liability  for  all 
acts  done  in  his  official  capacity.  In  mi 
action  brought  against  a  highway  surveyor 
for  digging  a  water  course  in  a  highway 
which  incommoded  the  plaintiff,  whose  land 
abutted  on  the  way,  in  his  access  to  that 
land,  it  was  held  that  it  was  a  defense  that 
the  water  course  was  made  by  the  defendant 
as  a  highway  surveyor,  and  that  it  was  not 
competent  to  introduce  evidence  that  the 
digging  of  the  water  course  was  not  neces- 
sary in  the  repair  of  the  way.  Benjamin 
V.  \^^eeler,  8  Gray,  414,  15  Gray,  486.  So 
in  an  action  against  a  surveyor  by  the 
owner  of  the  fee  in  the  way  for  taking 
gravel  from  a  bank  within  the  way  and  us- 
ing it  to  repair  another  public  way,  it  was 
held  that  the  surveyor's  right  to  exemption 
did  not  depend  upon  the  jury's  deciding 
that  he  took  the  gravel  from  the  bank  fbr 
the  purpose  of  repairing  that  part  of  the 
way,  for  that  would  be  "substanUally  equiv- 
alent to  trying  the  questions  of  the  neces- 
sity of  the  repairs  and  the  motives  and  good 
faith  of  the  surveyor,  which,  as  has  al- 
ready been  decided  at  a  former  stage  of  this 
case,  cannot  be  done."  Denniston  v.  Clark, 
125  Mass.  218.  On  the  other  hand,  it  was 
held,  in  the  recent  case  of  Moynihan  v. 
Todd,  188  Mass.  301,  108  Am.  St.  Rep.  473, 
74  N.  E.  367,  that  a  highway  surveyor  was 
liable  for  damage  caused  by  his  personal 
negligence  in  blasting  a  rock,  which,  as  a 
highway  surveyor,  he  had  decided  should  be 
removed  from  the  highway  of  which  he  had 
charge.  The  distinction  is  the  distinction 
laid  down  in  Child  v.  Boston,  4  Allen.  41, 

81  Am.  Dec.  680,  between  the  exercise  by 
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a  highway  sarwyor  of  the  discretion  put 
upon  him  by  law  as  to  what  ought  to  be 
done  (acts  which  are  quasi  judicial  or  leg- 
islative in  character),  and  acts  done  by  the 
surveyor  in  carrying  into  effect  what,  in  his 
discretion,  he  had  decided  ought  to  be  done 
(ministerial  acts  done  in  carrying  out  a 
plan  adopted  in  the '  first  capacity) .  In 
the  case  at  bar,  in  fixing  on  the  location 
of  the  hospital  the  defendants  were  exercis- 
ing a  discretion  which  the  legislature,  by 
Rev.  Laws,  chap.  76,  i  42,  had  required 
them  to  exercise  88  public  oflBcers.  Man- 
ning V.  Bruce,  186  Mass.  282,  71  N.  E.  537; 
Frazer  y.  Chicago,  180  III.  480,  61  LJl-A. 
306,  78  Am.  St.  Rep.  296,  67  N.  E.  1065. 
Their  decision  on  the  question,  being  quasi 
judicial  or  quasi  legislative,  wats  flnaL  It 
was  not  competent  to  make  them  liable  for 
a  mistake  or  (or  negligence  in  the  exercise 
of  it;  that  is,  in  the  location  of  the  hos- 
pital. Benjamin  y.  Wheeler  and  Denniston 
V.  Clark,  supra.  See  also  Dillingham  y. 
Snow,  5  Mass.  647;  Turner  v.  Dartmouth, 
13  Allen,  291;  Upham  v.  Marsh,  128  Mass. 
646;  Williams  y.  Adams,  S  Allen,  171.  Svi- 
dence  that  the  defendants  were  negligent 
and  careless  in  locating  the  hospital  was 
rightly  excluded.  The  first,  fourth,  sixth, 
and  tenth  rulings  requested  were  properly 
refused. 

Whether  the  judge  was  right  in  excluding 
evidence  that  "the  defendants  had  main- 
tained the  hospital  in  a  negligent  and  care- 
less manner,  and  that  their  carelessness  in 
this  respect  made  the  hospital  a  nuisance 
to  the  plaintiff,"  depends  upon  whether  this 
was  an  offer  to  prove  that  they  were  per- 
sonally guilty  of  a  misfeasance  in  the  per- 
formance of  a  ministerial  duty,  like  negli- 
gently setting  off  a  blast  in  removing  a 
rock  from  a  highway,  which  it  had  been 
properly  decided  was  to  be  removed.  If 
the  defendants  were  personally  guilty  of  a 
misfeasance  in  such  a  matter,  and  the  hos- 
pital was,  in  consequence,  a  nuisance,  the 
case  comes  within  Moynihan  v.  Todd,  supra. 
In  connection  with  this  offer  of  evidence  it 
is  to  be  borne  in  mind  that  there  was  evi- 
dence that,  "after  the  hospital  had  been  in 
operation  a  couple  of  months,  eight  or  nine 
cases  of  smallpox  arose  in  six  or  seven 
houses  in  the  immediate  vicinity,  includ- 
ing the  plaintiff's  house  on  Everett  street, 
and  the  evidence  introduced  by  the  plaintiff 
tended  to  show  that  smallpox  was  a  danger- 
ously contagious  disease,  and  that  the  small- 
pox cases  treated  at  the  hospital  caused  the 
cases  which  arose  in  these  houses  in  its 
neighborhood." 

Where  a  plaintiff  suffers  a  loss  of  rents 
from  the  location  of  a  smallpox  hospital  in 
the  neighborhood  on  land  leased  for  the  pur- 
pose, but  where  the  hospital  is  not  improp- 
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erly  conducted,  he  has  no  remedy.  That 
is  a  case  of  damnum  absque  injuria.  See 
Callender  v.  Marsh,  1  Pick.  418,  432;  Man- 
ning V.  Bruce,  supra.  But  that  is  not  the 
case  at  bar.  In  the  case  at  bar  it  could 
have  been  found  that  the  hospital  was  a 
nuisance,  in  that  it  had  caused  cases  of 
smallpox  to  break  out  in  the  neighboring 
house  of  the  plaintiff.  Cases  in  which  it 
is  held  that  a  hospital  can  be  abated  (Baag 
V.  Vanderburgh  County,  80  Ind.  611,  28 
Am.  Rep.  664;  Metropolitan  Asylum  Dis- 
trict V.  Hill,  L.  R.  6  App.  Cas.  103;  Balti- 
more V.  Fairfield  Improv.  Co.  87  Md.  362, 
40  L.R.A.  494.  67  Am.  St.  Rep.  344,  30 
Atl.  1081;  Beldelon  v.  Wortley  Union,  67 
L.  J.  Ch.  N.  8.  762)  do  not  reach  the  ques- 
tion now  before  us.  We  have  been  referred 
to  no  case,  however,  in  which  it  has  been 
held  that  a  board  of  health,  although  person- 
ally negligent,  was  liable.  See,  however,  in 
this  connection,  Aaron  y.  Broiles,  64  Tex. 
316,  63  Am.  Rep.  764. 

If  the  defendants  were  personally  negli- 
gent in  the  maintenance  of  the  hospital, 
and  in  consequence  of  that  negligence  the 
hospital  became  a  nuisance  to  the  plaintiff's 
adjoining  houses  and  land,  the  defendants 
are  liable  within  the  rule  of  Moynihan  v. 
Todd,  supra,  provided  their  negligence  is  a 
misfeasance,  as  distinguished  from  a  non- 
feasance. If  they  are  guilty  of  a  nonfea- 
sance only,  no  action  lies  against  them.  The 
cases  are  collected  in  Moynihan  v.  Todd,  188 
Mass.  301,  303,  804,  74  N.  E.  367.  It  is 
settled  in  England  (where  the  distinction 
between  a  nonfeasance  and  a  misfeasance  in 
ease  of  public  officers  obtains)  that  a  munic- 
ipality is  liable  for  a  misfeasance,  if,  having 
Uie  care  of  a  public  way,  it  constructs  in  it 
a  drain  and  allows  that  drain  to  fall  into 
a  defective  condition  for  lack  of  repairs. 
Bathurst  v.  Macpherson,  li.  R.  4  App.  Cas. 
266.  See  also  Pictou  v.  Geldert  [1893]  A. 
C.  624,  631;  Sydney  v.  Bourke  [1895]  A.  C. 
433,  441.  And  further,  in  this  connection, 
see  Evans  v.  Liverpool  [1906]  1  K.  B.  160. 
It  is  worthy  of  being  noted  that  the  plain- 
tiff in  Bathurst  Case  was  a  traveler  on  the 
highway.  These  cases,  however,  are  not  con- 
clusive of  the  question  in  this  common- 
wealth; for,  if  it  be  assumed  that  such  a 
case  is  a  case  of  misfeasance,  and  not  a  case 
of  nonfeasance,  the  further  queetion  arises 
in  this  commonwealth,  which  does  not  arise 
in  England  and  its  dependencies:  Whose 
misfeasance  is  it! 

Where  an  action  is  brought  in  England  or 
in  one  of  its  dependencies  against  the  mu- 
nicipality which  is  charged  with  the  main- 
tenance of  a  public  way  in  which  a  drain 
is  constructed  by  it,  no  difficulty  arises;  for, 
in  England,  since  the  case  of  Foreman  v. 
Canterbury.  L.  R.  6  ^Q.  B.  214Qlja,^g[^ 
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tbe  persons  employed  in  repairing  the  way 
are  the  acts  of  the  municipality.  See  Moy- 
nihan  r.  Todd,  188  Mass.  301,  304,  74  N. 
E.  307,  and  Cowley  t.  Newmaiicet  Local 
Board  [1892]  A.  C.  346;  Sydney  t.  Bourke 
[1895]  A.  0.  433,  442.  For  example,  in 
England  the  act  of  constructing  the  drain 
in  the  highway  in  question  in  the  Bathurst 
Case  was,  in  legal  contemplation,  the  act 
of  the  municipality  upon  which  the  duty  of 
oaring  for  that  way  had  been  imposed.  That, 
however,  is  not  the  law  in  this  common- 
wealth, nor  generally  in  United  States,  aa  is 
pointed  out  in  Moynihan  v.  Todd,  188  Mass. 
301,  804,  74  K.  E.  367.  Here  such  a  drain, 
if  constructed  by  employees,  is  not,  in  legal 
contemplaition,  constructed  by  the  munic- 
ipality which  pays  the  employees  out  of 
taxes  collected  by  it,  nor  is  it,  in  legal  con- 
templation, constructed  by  the  surveyor  who 
has  charge  of  those  employees.  Those  em- 
ployees are  the  employees  of  the  public,  and 
it  is  because  they  are  the  employees  of  Uie 
public  that  neither  the  town  which  pays 
them  (see,  for  example,  Howard  t.  Wor- 
cester, 1B3  Mass.  420,  12  LJt.A.  160,  26 
Am.  BL  Rep.  661,  27  N.  E.  II),  nor  the 
aurreyor  who  has  charge  of  them  (MoKenna 
y.  Kimball,  I4S  Mass.  656,  14  N.  E.  7W, 
for  example),  is  liable  for  acta  of  negli- 
gence on  tiieir  part.  The  rule  of  respondeat 
supertor  does  not  make  either  tbe  town  or 
the  surveyor  liable,  because  the  employees 
are  the  employees  neither  of  the  town  nor 
of  the  surveyor,  but  of  the  public.  Moyni* 
han  y.  Todd,  188  Mass.  801,  306,  74  N.  E. 
S87.  See  Brooke's  Abridgment,  "Action  snr 
Be  Case,"  pL  93,  where  it  is  laid  down  that 
the  reason  why  a  traveler  on  a  highway 
cannot  recover  ftor  damage  caused  to  his 
horse  by  the  way  being  out  of  repair  is 
this:  Oar  est  populua  et  terra  reforme  per 
ftresentment.  See  also  Nicholson  v.  Detroit, 
129  Mich.  246,  66  L.R.A.  601,  88  N.  W. 
696;  Maxmilian  y.  New  York,  62  N.  T. 
160,  166,  20  Am.  Rep.  468;  Love  v.  At- 
lanU,  95  Oa.  129,  61  Am.  St.  Rep.  64,  22 
S.  E.  29.  It  follows  that  the  plaintiff  does 
not  make  out  a  case  against  the  board  of 
health  by  showing  that  tiie  hospital  was  a 
nuisance  and  that  at  the  time  it  was  un- 
der their  control.  The  plaintiff  must  go 
one  step  further  to  charge  the  defendants 
with  the  nuisance,  and  prove  that  it  was 
caused  by  acts  of  misfeasance  on  the  part 
of  the  defendants,  or,  as  in  Elder  y.  Bemis, 
2  Met.  599,  by  an  act  or  acts  done  by  an- 
other in  the  personal  presence,  which  are 
thus  the  acts  of  the  defendants.  The  plain- 
tiff's offer  "to  prove  that  the  defendants  had 
maintained  the  hospital  in  a  negligent  and 
careless  manner,  and  that  their  careless- 
ness in  this  respect  made  the  hospital  a 
nuisance  to  the  plaintiff,"  did  not  go  far 
6L.R.A.(N.S.) 


enough  to  charge  the  defendants  with  lia- 
bility. It  did  not  specify  an  act  of  misfe*- 
sance  on  the  defendants'  part  which  had 
caused  the  hospital  to  be  a  nuisance,  by 
which  we  understand  the  plaintiff  to  mean, 
which  had  caused  the  hospital  to  be  the 
cause  of  the  disease  of  smallpox  that  broke 
out  in  the  houK  or  houses  of  the  plaintiff. 
This  evidence  was  properly  excluded,  and 
the  seventh  ruling  asked  for  was  rightly  re- 
fused. 

4.  We  do  not  agree  with  the  plaintiff  that 
Rey.  Laws,  chap.  76,  |  42,  applies  to  towns 
only.  The  word  "town"  may  include  a  city. 
Rey.  Laws,  ehap.  8,  S  6,  cL  23.  If  th« 
plaintiff  is  right,  in  case  of  a  sudden  epi- 
demic breaking  out  in  a  city  which  has  not 
established  an  isolated  hospital  under  Rey. 
Laws,  chap.  75,  {  40,  all  tiiat  can  be  done 
is  to  send  such  persons  to  a  hospital  in  an 
adjoining  city.  We  do  not  think  that  this 
is  so.  If  the  defendants  were  tiie  board  of 
health  for  Everett,  the  first  ruling  asked 
for  was  rightly  lefuued. 

6.  The  plaintiff's  dwelling  houses  were  all 
in  Everett.  He  is  not  htut  by  tbe  hospital 
here  in  question  having  been  established 
within  I<>0  rods  of  inhabited  dwelling  houses 
in  MaldMi,  in  violation  of  Rev.  Laws,  chap. 
75,  i  S7.  Tbe  fifth  ruling  asked  for  was 
rightly  refused. 

Ekoeptions  rastained. 


mCHIOAII  StrPKEHB  COUST. 
VRED  MACEY   COMPANY 

V. 

FRANK  MACEY,  Appt. 
(—Mich.  — ,  106  N.  W.  722.) 

Equity — cancelation  of  instruments. 

I.  Equity  has  jurisdiction  to  cancel  • 
fraudulent  contract  alleged  to  bind  the  as- 
sets of  a  corporation,  a^  which,  until  can- 
celed, will  tend  to  injure  its  business  and 
impair  its  credit,  although  there  is  a  rem- 
edy at  law  by  defense  to  an  action  to  en- 


Case    Note. — Jurisdiction    of   equity    to 
cancel    instrument    on    sround    of    fraud: 
Two    views    of   the    jurisdiction    of 


courts  of  equity  over  cases  in  which  the 
cancelation  of  an  instrument  is  sought  on 
the  groimd  ot  fraud  are  presented  in  Vast 
Maoet  Co.  y.  Maoet  and  JoHNSOi'T  v. 
Swanks,  herewith  reported.  In  the  Macst 
Cask  fraud  seems  to  be  regarded  as  an  in- 
dependent ground  of  juriscuction;  while  in 
Johnson  v.  Swanke  fraud  is  re^rded  not 
only  as  not  a  ground  for  jurisdiction,  but 
also  as  not  being  conclusive  of  the  question 
of  the  adequacy  of  the  remedy  at  law. 

The  general  question  of  the  jurisdiction 
of  equity  in  cases  of  fraud  whwe  tbets  to 
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force  It,  or  by  an  action  to  compel  restora- 
tion of  the  funds  secured  by  means  of  it. 
Corporation — ^promoters — ^knowledge. 

2.  Knowledge  by  the  promoters  of  a 
corporation  of  a  contract  binding  the  corpo- 
ration to  pay  royalties  on  patents  does  not 
bind  subscribers  to  the  stodc  having  no 
knowledge  of  it. 

Same — cloud  on  title. 

3.  The  allegation  that  a  contract  to  pay 
royalties  on  patents  used  in  ttie  business 
of  a  corporation  is  a  doud  on  its  title  does 
not  defeat  the  jurisdiotion  of  equity  to  can- 
eel  the  contradb  for  fraud,  since  it  may  be 
treated  as  surplusage. 

Same— concealment. 

4.  Fraudulent  representations  are  not 
necessary  to  confer  jurisdiction  upon  equity 
to  cancel  a  contract  for  fraud,  fraudulent 


concealment  being  sufBdeni  for  that  pur- 
pose. 

(March  5,  1908.) 

APPEAL  by  defendant  from  a  decree  in 
Chancery  of  the  Circuit  Court  for  Kent 
County  overruling  a  demurrer  to  a  bill 
filed  to  secure  the  cancelation  of  a  contract. 
Affirmed. 

Statement  by  Grant,  J.s 

From  a  decree  overruling  the  demiurrer 
to  the  bill  in  equity  in  this  case,  the  defend- 
ant has  appealed.  It  is  important  to  state 
quite  fully  the  allegations  of  the  bill.  It ' 
states  that  for  about  three  years  prior  to 
April,  1898,  Fred  Maoey  had  been  conduct- 


also  a  remedy  at  law  is  a  much-vexed  one; 
so  much  so  that  it  is  remarked  in  Pomeroy 
on  Equity  Jurisprudence,  |  QIC,  that  it  is 
impossible  to  formulate  any  universal  rules 
concerning  the  extent  or  the  exercise  of  such 
jurisdiction.  The  same  authority  states  (§ 
012)  that  the  English  doctrine  upholds  the 
jurisdiction  of  equity  over  every  case  of 
fraud,  and  goes  on  to  show  that  such  juris- 
diction was  due  to  the  original  want  of 
power  in  the  courts  of  law  to  relieve  from 
fraud,  their  jurisdiction  in  such  matters  be- 
ing later  developed.  Want  of  an  adeqiiate 
remedy  at  law,  and  not  the  fraud  itself, 
was,  therefore,  the  basis  of  equity  jurisdic- 
tion. The  English  courts  are  accordingly 
consistent  in  holding,  pursuant  to  the  prm- 
ciple  that  subsequently  acquired  power  of 
law  courts  to  grant  compIet«  relief  will  not 
deprive  equity  of  jurisdiction  formerly  ac- 
quired (see  Pom.  Eq.  Jur.  {  176),  that 
equity  jurisdiction  always  exists  in  cases  of 
fraud. 

The  American  cases,  with  the  exception  of 
the  later  Massachusetts  decisions,  which 
rest  on  a  statute  giving  equity  concurrent 
jurisdiction  with  courts  of  law  in  cases  of 
fraud  (see  Nathan  v.  Xathan,  166  Mass. 
294,  44  N.  E.  221),  may  be  divided  into  two 
classes:  Those  which  follow  the  English 
doctrine,  sometimes  under  the  erroneous 
supposition  that  fraud,  and  not  an  original 
lack  of  remedy  at  law,  is  ihe  source  of 
equity  jurisdiction,  and  those  which  recog- 
nize the  fact  that  a  lack  of  adequate  rem- 
edy at  law  is  the  true  basis  of  jurisdiction, 
sometimes  falling  into  the  error  of  suppos- 
ing that  the  law  courts  always  afforded 
some  relief  against  fraud,  and  therefore 
that  the  original  jurisdiction  of  equity  in 
such  cases  was  limited  to  instances  where 
the  remedy  at  law  was  inadequate, — a  con- 
clusion, however,  which  may  be  justified 
upon  other  grounds,  as  will  be  hereinafter 
noted.  In  cases  of  the  first  class,  the  ex- 
istence of  a  remedy  at  law  affects  only  the 
discretionary  exercise  of  the  jurisdiction;  in 
eases  of  the  second  class,  it  is  regarded  as 
limiting  the  jurisdiction  to  cases  where  such 
remedy  is  inadequate. 

Some  instances  whet*  fraud  seems  to 
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have  been  regarded  as  the  source  of  juris- 
diction may  be  found  in  the  following  cases: 

Brittin  v.  Crabtree,  20  Ark.  309,  in  which 
it  was  said:  "Fraud  is  one  of  the  acknowl- 
edged subjects  of  concurrent  jurisdiction, 
and  vitiates  all  contracts  which  are  tainted 
with  it,  both  in  law  and  equity.  And  al- 
though the  appellee  could  have  established 
in  the  action  at  law  that  his  signature  to 
the  writing  obligatory  was  obtained  by 
fraud,  and  have  thus  defeated  the  action, 
yet  it  was  competent  for  him,  at  his  elec- 
tion, to  suffer  judgment  to  go  against  him, 
and  apply  to  the  court  of  equity  for  re- 
lief." 

And  in  Bush  ▼.  Prescott  &  N.  W.  R.  Co. 
76  Ark.  497,  89  S.  W.  86,  it  b  said  that  the 
legal  remedy  by  motion  to  reinstate  an  ac- 
tion compromised  through  fraudulent  rep- 
resentations, or  by  a  new  action  at  law, 
does  not  otut  the  concurrent  jurisdiction  of 
courts  of  equity  to  grant  relief  against 
fraud  by  canceling  a  written  release  or  as- 
simment  obiltiined  by  such  means. 

In  Griffin  v.  Sketoe,  30  Ga.  300,  it  was 
held  that  since  "in  matters  of  fraud  courts 
of  equity  and  of  law  have  concurrent  juris- 
diction," a  court  of  equity  would  relieve 
against  a  judgment  obtained  by  fraud  al- 
though there  was  an  equally  adequate  rem- 
edy at  law. 

In  McHenry  ▼.  Hazard,  45  N.  Y.  680,  it  is 
said:  "The  power  of  a  court  x>t  equity  to 
compel  the  surrender  ahd  cancelation  of 
deeds  and  other  written  instruments  ob- 
tained by  fraud  or  held  for  inequitable  and 
unconscientious  purposes  is  undoubted.  The 
jurisdiction  is  an  ancient  one,  and  is 
grounded  upon  the  inherent  power  of  the 
court  to  take  cognizance  of  frauds,  and  to 
administer  the  peculiar  remedies  which  be- 
long to  a  court  of  equity  iQ  preventing  and 
suppressing  them." 

In  John  Hancock  Mut.  L.  Ins.  Co.  v.  Dick, 
114  Mich.  337,  43  L.R.A.  666,  72  N.  W.  179, 
it  was  held  that  equity  had  jurisdiction  of  a 
suit  to  obtain  the  cancelation  and  surrender 
of  a  receipt  renewing  a  lapsed  life  insur- 
ance policy  which  was  obtained  by  fraud, 
although  the  fraud  would  be  a  good  defense 
to  the  pending  action  at  law  tar  t^9^j)i^(s 
Digitized  by ' 
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ing  a  businesa  under  the  style  of  "The  Fred 
Macey  Company,"  consisting  chiefly  of  sell- 
ing home  and  office  furniture  and  supplies 
by  mail.  On  April  18,  1898,  Fred  Macey 
and  one  Charles  W.  Matheson  formed  a  co- 
partnership for  the  purpose  of  continuing 
said  business  under  the  same  name.  May 
18th  following  Fred  Macey  and  Matheson 
made  an  agreement  with  the  defendant, 
Frank  Macey,  a  brother  of  Fred.  This  agree- 
ment recited  that  Frank  had  invented  and 
applied  for  letters  patent  on  certain  devices 
for  use  in  card  indexes,  filing  cabinets,  and 
other  filing  devices,  and  was  desirous  of 
marketing  the  same.  That  agreement  did 
not  include  profit  on  desks  containing  fil- 
ing devices.  It  provided  that  each  of  the 
parties  to  the  agreement  should  assign  to 
the  respective  copartners,  share  and  share 
alike,  all  patents  that  they  or  either  of  them 
then  owned  or  might  thereafter  acquire,  per- 
taining to  card  indexes,  filing  cabinets,  and 
filing  devices,  and  supplies  for  the  same,  for 
the  sole  use  of  said  copartnership.  Each 
copartner  owned  one  third  of  the  stock  of 
the  copartnership,  which  was  fixed  at  $75,- 
000.  This  agreement  is  set  forth  at  length, 
but  it  is  unnecessary  to  refer  any  further 
to  its  provisions.  While  the  business  was 
thus  carried  on  certain  letters  patent  and 
copyrights  pertaining  to  articles  and  devices 
handled  by  the  Fred  Macey  Company  were 


acquired  either  by  purchase  or  issue, — some 
being  acquired  in  the  name  of  Fred  Macey, 
some  in  the  name  of  Frank,  and  others  in 
the  name  of  the  three  jointly.  The  purchase 
price  thereof  was  paid  by  the  copartnership. 
The  business  had  grown  prior  to  1901  to 
considerable  proportions,  requiring  addition- 
al capital,  and  it  was  then  agreed  to  pro- 
mote and  organize  -  a  partnership  associa- 
tion limited,  to  take  over  and  conduct  said 
business.  The  capital  stock  was  to  be  $!,• 
000,000, — $600,000  common  and  $400,000 
preferred  stock,  to  bear  6  per  cent  interest. 
It  was  the  intention  of  the  promoters  to 
obtain  subecril>ers  for  $200,000  of  the  pre- 
ferred stock  when  the  company  was  organ- 
ized, and  to  issue  more  preferred  stodc  as 
additional  capital  might  be  required.  The 
entire  amount  of  common  stock  was  to  be 
paid  for  by  transferring  to  the  company  all 
other  assets,  including  machinery,  office 
equipments,  mailing  lists,  contracts  for  the 
manufacture  of  goods,  and  the  patents  and 
copyrights  under  which  they  had  been  manu- 
factured and  sold,  and  the  good  will  of  the 
Fred  Macey  Company.  All  debts  of  the 
partnership  were  to  be  paid  by  that  partner- 
ship BO  that  the  new  company  would  b^n 
business  with  no  debts.  The  tangible  prop- 
erty of  the  partnership  amounted  to  about 
$25,000  in  value,  of  which  $14,000  was  the 
value  of  the  machinery,  tools,  and  fixtures. 


In  Roberts  v.  Sholes  (Mich.)  13  Det.  L. 
N.  225,  107  N.  W.  904,  it  was  held  that 
equity  would  cancel  a  note  obtained  in  a 
transaction  tainted  with  fraud,  although  an 
action  thereon  was  pending. 

In  Crane  v.  Oonklin,  1  N.  J.  Eq.  346,  22 
Am.  Dec.  519,  it  was  held  th^t  equity  has 
concurrent  jurisdiction  with  courts  of  law 
in  cases  of  fraud,  and  hence  could  entertain 
a  suit  to  set  aside  a  conveyance  obtained 
by  fraud,  although  an  ejectment  might  have 
been  brought  at  law. 

In  Monmouth  County  Mut.  F.  Ins.  Co.  v. 
Hutchinson,  21  N.  J.  Eq.  107,  the  court  said: 
"Courts  of  equity  have,  peculiarly,  cogni- 
sance of  matters  of  fraud,  and  have  juriedic- 
tion  over  instruments  affected  by  fraud, 
and  will  declare  them  void  on  that  ac- 
count; and  this,  even  although  the  fraud  is 
such  as  might  be  proved  at  law,  so  as  to 
avoid  the  effect  of  the  instrument." 

But  in  Eggers  v.  Anderson,  63  N.J. Eq.  264, 
65  L.R.A.  670,  49  Atl.  578,  it  was  held  that 
while  the  court  of  chancery  possesses  a  gen- 
eral jurisdiction  in  cases  of  fraud,  as  well 
in  cases  where  the  remedy  at  law  is  plain, 
adequate,  and  complete,  as  in  other  cases, 
yet,  when  the  remedy  at  law  is  plain,  ade- 
quate, and  complete,  the  court  of  chancery 
is  reluctant  to  exercise  the  jurisdiction,  and 
will  not  do  so  unless  the  administration  of 
justice  will  thereby  evidently  be  facilitated. 

In  Buck  V.  Ward,  97  Va.  209,  33  S.  E.  513, 
it  is  said  that  not  every  case  of  fraud,  or 
where  cause  of  action  arises  out  of  fraud,  ia 
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within  the  scope  of  the  elementary  juris- 
diction of  courts  of  equity,  but  that,  where 
the  circumstances  of  the  particular  case 
bring  it  within  this  elementary  jurisdiction, 
in  such  a  case  the  jurisdiction  of  equity  is 
not  dependent  upon  the  inadequacy  of  the 
legal  remedy. 

The  danger  of  the  error  above  referred  to, 
sometimes  found  in  cases  of  the  first  class, 
in  regarding  fraud  as  a  source  of  jurisdic- 
tion, lies  in  the  tendency  to  rely  on  the 
existence  of  fraud  to  sustain  an  exercise 
of  concurrent  jurisdiction  where  the  remedy 
at  law  is  adeqaate,  as  seems  to  have  been 
done  in  the  Michigan  cases. 

But  in  Merritt  v.  Ehrman,  116  Ala.  278, 
22  So.  514,  it  is  said:  "Fraud  itself  is  never 
a  distinctive  ground  of  equity  jurispru- 
dence; it  is  never  of  itself  a  foimdation 
which  will  uphold  a  bill  in  equity."  See 
also  many  cases  stated  at  length  in  the  ease 
note  appended  to  Johnson  v.  Swanks, 
post,  — 

This  is  the  view  favored  in  Pomeroy  on 
Equity  Jurisprudence,  i  188,  where  it  is  said 
that  fraud,  instead  of  being  a  particular 
source  of  the  concurrent  jurisdiction,  ia 
merely  a  fact  affecting  the  cause  of  action 
and  relief. 

In  Such  V.  Bank  of  New  York,  127  Fed. 
450,  it  is  said  that  except  when  special  rea- 
sons require  the  cancelation  of  an  instru- 
ment for  the  future  protection  of  a  party, 
the  courts  of  the  United  States  will  not 
entertain  jurisdiction  upon  the  ground  of 
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and  $11,000  the  value  of  the  office  fixtures 
and  equipment;  the  balance  of  the  $600,000 
was  made  up  hj  the  transfer  of  the  patents, 
trademarks,  copyrights,  good  will,  mailing 
lists,  catalogues,  and  advertising  invest- 
ment. 

The  promotion  of  said  organization  was 
beg^un  in  the  latter  part  of  1900,  was  com- 
pleted and  the  articles  of  association  exe- 
cuted April  19,  1901,  and  filed  under  date 
of  May  1,  1001.  During  that  period,  through 
the  efforts  of  Fred  and  Frank  Macey  and 
Charles  W.  Matheson,  $200,000  of  the  pre- 
ferred stodc  was  sold.  It  was  the  under- 
standing that  in  obtaining  subscriptions  of 
preferred  stock  the  promoters  would  offer 
and  give  as  an  inducement  for  such  sub- 
scriptions a  half  share  of  common  stock 
with  every  share  of  preferred  stock.  Such 
subscribers  were  shown  a  prospectus  signed 
by  Fred  and  Frank  Macey  and  Mr.  Mathe- 
son. The  subscribers  and  purchasers-  of 
stock  relied  upon  the  representations  made 
in  that  prospectus  in  making  their  pur- 
chases and  subscriptions.  Said  subscribers 
would  not  have  purchased  said  stock  if  they 
had  known  of  the  secret  agreement  between 
Fred  and  Frank  Macey  and  Charles  W. 
Matheson,  made  April  18,  1001.  That  agree- 
ment is  as  follows: 

"Whereas,  the  Fred  Macey  Company,  co- 
partnership, composed  of  Fred  Macey  and 


Charles  W.  Matheson,  of  the  city  of  Grand 
Rapids,  Michigan,  are  desirous  of  placing 
their  present  business  in  the  form  of  a 
limited  copartnership  association,  organized 
under  the  laws  of  the  state  of  Michigan,  and 
wherein  interest  in  such  copartnership  as- 
sociation shall  be  represented  by  preferred 
and  common  stock  interests,  and  in  accord- 
ance with  a  certain  prospectus,  which  is 
hereto  attached  and  which  is  a  part  of  this 
agreement;  and  whereas,  said  Fred  Macey 
Company  are  desirous  of  acquiring  the  in- 
terests of  Frank  Macey  in  copartnership 
agreement  known  as  Macey  Bros.  &,  Mathe- 
son, and  dated  May  18,  1898,  and  also  ac- 
quiring certain  patents  and  improvements  on 
sectional  bookcases,  which  have  not  hereto- 
fore been  covered  by  any  regular  agreement ; 
and  whereas,  the  Fred  Macey  Company  is  de- 
sirous of  forming  a  blanket  contract  agree- 
ment with  Frank  Macey  that  will  be  equita- 
ble and  be  a  fair  exchange  in  consideration 
for  the  cancelation  of  his  interests  in  the  co- 
partnership agreement  known  as  Macey  Bros. 
&  Matheson,  and  also  for  his  intere&ts  in  his 
patents  on  sectional  bookcases:  Now,  there- 
fore, it  is  hereby  contracted  and  agreed  by 
and  between  said  Fred  Macey  and  Charles 
W.  Matheson,  known  as  the  Fred  Macey 
Company,  parties  of  the  first  part,  and  said 
Frank  Macey,  party  of  the  second  part,  for 
good  and  valuable  considerations  by  each 


fn^ud  in  the  consideration  of  the  instru- 
ment. 

The  erroneous  supposition  sometimes  in- 
dulged in  in  cases  of  the  second  class,  so  far 
as  it  would  result  in  the  narrowing  of  the 
scope  of  the  discretion  allowable  to  courts 
of  equity  in  determining  whether  the  con- 
eurrent  legal  remedy  is  full,  adequate,  and 
complete,  becomes  immaterial,  since  such 
result  follows  from  the  effect  attributed  to 
the  constitutional  guaranty  of  right  to  trial 
by  jury,  in  constituting  an  inherent  limita- 
tion on  the  jurisdiction  of  courts  of  equity. 

See  Ada  County  v.  Bullen  Bridge  Co.  6 
Idaho,  188,  95  Am.  St.  Rep.  180,  47  Pae.  824; 
Shenehon  v.  Illinois  L.  Ins.  Co.  100  111.  App. 
281;  Mutual  L.  Ins.  Co.  v.  Blair,  130  Fed. 
971;  also  Fitzmaurice  v.  Mosier,  116  Ind. 
363,  9  Am.  St.  Rep.  864,  16  N.  E.  175,  in 
which  it  is  said:  "The  American  doctrine 
on  the  subject  of  equitable  jurisdiction  re- 
stricts courts  of  equity,  as  a  general  rule,  to 
narrower  limits  than  does  the  English  doc- 
trine on  that  subject.  This  has  resulted 
partly  from  the  tendency  of  legislation  in 
that  direction,  and  partly  from  the  oon- 
•truction  given  to  our  constitutional  guar- 
anties relating  to  the  right  of  trial  by  a 
jury.  With  us  the  generally  accepted  doc- 
trine is  that  the  exclusive  jurisdiction  to 
grant  equitable  relief,  such  as  cancelation, 
will  not  be  exercised,  and  the  concurrent 
jurisdiction  to  grant  pecuniary  recoveries 
does  not  exist,  in  any  case  where  the  legal 
rsmedy,  either  affiimativ*  or  defensive, 
SLJLA.(N.S.) 


which  the  injured  or  defrauded  party  might 
obtain,  would  be  adequate,  certain,  and  com- 
plete. It  is  not  enough  however,  that  there 
is  a  l^al  remedy.  To  exclude  the  equitable 
jurisdiction,  the  legal  remedy  must  meet 
all  the  requirements  of  justice,  and  be,  in  all 
respects,  as  satisfactory  as  the  relief  fur- 
nished by  a  court  of  equity.  Latterly  the 
tendency  has  been  towards  a  relaxation  of 
the  American  doctrine  as  stated,  and  partic- 
ularly so  in  the  states  which  have  adopted 
codes  of  civil  procedure,  sometimes  denom- 
inated the  'code  states.' " 

But  the  whole  question  of  jurisdiction  be- 
comes vastly  simplified  where  the  relief 
sought  is  purely  equitable,  as  in  cases  of 
cancelation.  Then  the  suit  falls  within  the 
exclusive  jurisdiction  of  equity,  and  the 
question  raised  by  the  existence  of  a  rem- 
edy at  law  is  whether  such  remedy  is  so 
full,  complete,  and  adequate  as  to  warrant 
equity  in  refusing  to  exercise  such  jurisdic- 
tion. 

To  summarize, — inadequacy  of  the  remedy 
at  law,  and  not  the  existence  of  fraud,  seems 
to  be  the  true  criterion  by  which  the  ques- 
tion whether  equity  will  exercise  its  juris- 
diction to  cancel  instruments  is  to  be  de- 
termined. What  legal  remedies  have  been 
considered  adequate  and  what  inadequate  in 
such  cases  will  form  the  subject  of  discus- 
sion in  the  case  note  appendeid  to  Johnson 
V.  SVAHEE,  post,  1048.  .->  . 
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to  the  other  in  hand  paid  as  follows,  to 
wit: 

"  ( 1 )  Said  finrt  parties,  their  heirs,  admin- 
istrators or  assigns  agree  to  pay  said  sec- 
ond party,  his  heirs,  administrators,  or  as- 
signs, a  royalty  or  consideration  of  2  per 
cent  of  the  actual  net  selling  price  of  all 
filing  cabinets,  filing  devices,  whether  con- 
tained in  sectional  office  furniture  or  not 
(except  desks),  and  sectional  bookcases,  and 
also  supplies  for  the  same,  whether  em- 
braced by  patents  or  not,  sold  by  said  first 
parties,  and  such  royalty  or  consideration 
sliall  not  be  less  than  $3,000  per  year,  and 
shall  continue  for  a  period  of  fifteen  years 
from  May  1,  1901.  And  such  sums  accru- 
ing as  said  royalty  or  consideration  shall 
be  payable  semiannually  at  the  regular  pre- 
ferred stock  dividend  period  of  the  proposed 
Fred  Macey  Company,  Ldmited,  but  said  roy- 
alty or  consideration  shall  not  be  paid  un- 
til after  the  dividends  both  due  and  ac- 
crued on  all  outstanding  preferred  stodc 
have  first  been  paid  in  full  from  the  profits, 
and  shall  not  be  paid  unless  the  company 
has  earned  sufficient  profit  to  pay  dividends 
both  due  and  accrued  on  outstanding  pre- 
ferred stock.  Any  profits  remaining  after 
dividends  due  and  accrued  have  been  paid 
on  preferred  stock  shall  fa*  applied  first 
to  the  payment  of  said  royalty  or  consid- 
eration both  due  and  accrued,  and  shall 
be  paid  before  any  profits  are  distributed  on 
outstanding  common  stock. 

"(2)  The  said  first  parties  agree  to  use  all 
reasonable  diligence  in  marketing  the  goods 
covered  by  this  agreement,  and  to  pay  all 
patent  expenses  relative  thereto  or  relative 
to  any  invention  of  the  said  second  party 
involved  or  embraced  in  this  agreement,  and 
said  first  party  shall  have  the  exclusive 
right  to  use  all  improvements  made  by  said 
second  party,  whether  patented  or  not. 

"(3)  The  said  second  party  agrees  to 
transfer  and  assign  unto  said  first  parties, 
their  heirs,  administrators  or  assigns,  all 
his  rights,  titles,  and  interest  in  the  follow- 
ing patents,  and  subject  to  the  conditions 
of  titis  contract:  [Here  follows  a  list  of 
twenty  patents  nineteen  of  whidii  were  is- 
sued, and  one  applied  for.] 

"(4)  Said  second  party  agrees  to  assign 
said  first  parties  or  to  any  party  named  by 
them  any  patents  he  may  secure  upon  any 
improvements  or  that  may  be  secured  un- 
der his  name  on  any  improvements  that 
have  been  or  may  be  developed  by  him  dur- 
ing the  term  of  his  employment  with  the 
said  first  parties,  subject  to  the  conditions 
of  this  contract,  the  same  to  be  without 
pecuniary  expense  to  said  second  party. 

"(6)  The  said  second  party  hereby  agrees 
to  do  any  acts  nece&sary  to  procure  patents, 
both  United  States  and  foreign,  on  behalf 
SL.R.A.(N.S.) 


of  said  first  parties,  for  the  benefit  of  said 
first  parties,  the  same  to  be  without  pe- 
cuniary expense  to  said  second  party,  and 
to  assign  to  first  parties  or  to  their  heirs, 
administrators,  or  assigns,  all  such  patents 
while  in  the  employ  of  first  parties,  their 
heirs,  administrators,  or  assigns. 

"(6)  The  said  first  parties  agree  to  keep 
accurate  and  complete  books  of  account  of 
all  business  transacted  by  th«n,  which 
shall  be  open  to  inspection  by  said  second 
party  at  any  time,  and  will  make  semian- 
nual reports  of  all  sales,  under  oath  if  re- 
quested. 

"It  is  agreed  that  this  agreement  shall 
take  effect  May  1,  1901,  and  that  the  interest 
of  Frank  Macey  in  the  sales  of  articles  cov- 
ered by  this  agreement  prior  to  May  1, 
1901,  shall  be  adjusted  on  a  basis  of  pay- 
ment to  him  of  2  per  cent  on  all  sales  of 
sectional  bookcases  up  to  and  including 
April  30,  1001,  and  that  the  remainder  of 
the  articles  sold  shall  be  settled  as  per 
special  copartnership  agreement  known  •■ 
Macey  Bros.  &  Matheson,  dated  May  18, 
1898.  Tbia  contract  supersedes  all  prior 
agreements  between  the  parties  hereto,  both 
verbal  and  written,  and  is  in  lieu  thereof, 
except  in  event  of  failure  of  the  Fred  Macey 
Company,  Limited,  to  be  duly  organized  as 
per  the  attached  prospectus,  in  which  case 
this  contract  shall  be  void  and  of  no  effect, 
and  all  patents  and  all  ri^to  of  interest 
of  Frank  Maoey  contained  in  agreement  of 
Macey  Bros,  ft  Matheson  shall  be  returned 
to  him  the  same  as  if  this  agreement  had 
never  been  written." 

Tbe  prospectus  stated  the  business  of  the 
company  for  five  years,  showing  a  very 
large  increase.  It  stated  the  proposition  to 
form  a  limited  copartnership  association  in 
order  to  take  care  of  the  excess  of  business, 
stating  the  stock,  eto.,  as  hereinbefore  stat- 
ed. It  set  forth  in  glowing  terms  the  pro- 
spective business,  the  prospective  profit,  and 
the  promise  to  give  a  half  share  of  com- 
mon stock  for  every  share  of  preferred 
stock.  It  contained  the  following:  "Pre- 
ferred stock  shares  are  for  $100  each,  and 
are  entitled  to  6  per  cent  cumulative  annual 
dividends,  dividends  payable  semiannually, 
February  1st  and  August  1st.  The  preferred 
stock  has  a  prior  lien  over  the  common 
stock  on  the  entire  net  assets  of  the  com- 
pany, and  also  on  the  profite.  Common 
stock  is  entitled  to  all  dividends  re- 
maining after  6  per  cent  cumulative  an- 
nual dividends  have  been  paid  the  pre- 
ferred stock,  and  takes  second  place  to 
the  preferred  stock  in  both  dividends  and 
participation  in  the  net  assets  of  the  com- 
pany. Subscriptions  for  the  $200,000  of 
preferred  stock  offered  will  be  received  on 
or    before    April    J^^,  J|^^Q(«^g[^« 
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cent  of  the  amount  subscribed  shall  be 
payable  May  1,  1901,  and  shall  be 
subject  to  a  10  per  cent  payment 
monthly  thereafter  until  fully  paid.  All 
subscribers  to  stock  shall  be  entitled  to 
vote  so  long  as  their  assessments  on  sub- 
scriptions are  fully  paid,  and  shall  also 
be  entitled  to  receive  full  dividends  on  their 
entire  stock  from  the  date  of  their 
first  payment,  provided,  however,  that  all 
assessments  made  from  time  to  time  by  the 
•  board  of  directors  shall  be  paid;  but  in  no 
case  shall  the  directors  ask  to  exceed  10  per 
cent  per  month  on  such  subscriptions.  All 
subscriptions  shall  be  made  payable  to  the 
Fred  Macey  Company,  limit^l ;  but  no  sub- 
scription shall  be  binding  unless  $200,000 
of  preferred  stock  shall  be  subscribed." 

After  the  requisite  subscriptions  had  been 
obtained  for  the  $200,000  preferred  stock, 
and  on  Apdl  19,  1901,  Fred  Macey  And 
Frank  and  Mr.  Matheson  executed  the  ar- 
ticles of  association,  stating  the  amount  of 
capital  stock  held  by  each, — ^Fred  Macey, 
$200,000  preferred,  $450,000  common; 
Charles  W.  Matheson,  $100,000  preferred, 
$160,000  common;  Frank  Macey,  $100,000 
preferred,  no  common.  It  annexed  a  schedule 
of  property  mentioned  in  the  articles.  The 
schedule  among  its  assets  mentioned:  "En- 
tire interest  in  all  copyrights,  trademarks, 
and  applications  for  copyrights  and  trade- 
marks covering  the  line  of  merchandise 
dealt  in  by  the  as'sociation,"  The  officers 
selected  were  three  managers, — Fred  Macey, 
Charles  W.  Matheson,  and  Frank  Macey. 
Chairman,  Fred  Macey;  secretary,  Charles 
W.  Matheson;  treasurer,  Frank  Macey.  At 
the  first  general  meeting  of  the  shareholders, 
July  25,  1901,  a  board  of  five  managers  was 
selected,  giving  their  names;  that  at  that 
meeting  a  report  was  made  by  the  chairman, 
Fred  Macey,  in  the  presence  of  the  defend- 
ant, Frank,  stating  the  resources  and  lia- 
bilities of  the  company,  among  which  were 
the  following:  "Patents,  trademarks,  copy- 
rights, good  will,  contracts,  organization, 
and  established  trade  of  mail  order  busi- 
ness of  the  Fred  Macey  Company,  $405,- 
632.72."  Since  the  organization  $100,000 
of  the  reserved  preferred  stock  has  been  bub- 
scribed,  paid  for,  and  issued,  and  is  now 
held  by  a  large  number  of  stockholders  who 
were  ignorant  of  the  contract  which  is  the 
subject  of  this  litigation.  Nearly  all  of 
the  $500,000  of  the  common  stock  has  been 
sold  by  the  Maceys  and  Mathe&tin,  and  such 
purchasers  bought  without  any  knowledge  or 
notice  of  that  contract  Said  Frank  had 
general  knowledge  that  Fred  Macey  and  Mr. 
Matheson  were  selling  to  persons  purchas- 
ing in  good  faith  with  no  knowledge  or 
notice  of  the  existence  of  this '  contract. 
About  one  year  after  its  organisation  eom- 
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plainant  first  became  aware  of  the  existence 
of  this  contract,  except  in  so  far  as  it  might 
be  chargeable  with  notice  because  the  con- 
tract was  within  the  knowledge  of  the  in- 
dividuals originally  forming  the  company, 
but  charges  that  because  of  the  relations 
of  said  three  parties  to  it,  notice  to  these 
individuals  was  not  notice  to  the  complain- 
ant. Said  contract  was  unknown  to  nearly 
if  not  all  of  its  subscribers  except  the  three 
named.  After  said  contract  became  known 
to  complainant  the  defendant  claimed,  and 
has  continued  to  claim,  that  it  is  obliged 
to  pay  said  royalty  of  2  per  cent  specified 
therein.  The  articles  upon  which  this  roy- 
alty is  to  be  paid  have  constituted  more  than 
one  half  of  its  business.  The  royalties 
amounted  to  several  thousand  dollars  each 
year.  In  consequence  of  the  knowledge  on 
the  part  of  defendant  of  the  sale  and  pur- 
chase of  this  stock,  under  the  circumstances, 
he  is  estopped  in  equity  from  asserting  said 
contract  as  a  liability  or  debt  against  com- 
plainant. Defendant  has  been,  from  the 
formation  of  the  complainant,  and  still  ia, 
its  treasurer,  having  general  charge  and 
custody  of  its  funds.  Defendant  was  former- 
ly in  the  employ  of  the  complainant  on  a 
sitlary,  but  is  not  now  actively  connected 
with  the  business.  During  the  first  two 
years  of  its  existence  he  drew  from  its 
funds'  the  sum  of  $10,700,  claiming  that  it 
was  due  him  under  this  contract,  and  has 
refused  and  still  does  refuse  to  account  for 
said  moneys,  and  to  return  or  replace  it. 
Soon  after  the  existence  of  this  contract 
became  known  to  the  other  members  of  the 
board  of  managers,  and  defendant  claimed 
payments  under  it;  they  objected,  and  va- 
rious discussions  and  negotiations  were  had 
between  the  managers  and  the  defendant  to 
prevent  litigation  and  to  get  complainant 
relieved  from  liability  under  said  contract. 
Such  discussions  and  negotiations  continued 
for  nearly  two  years,  but  did  not  result  in 
a  final  settlement.  Defendant  claims  that 
payments  under  such  contract  are  constant- 
ly accumulating  as  a  liability  against  the 
complainant.  Complainant  is  in  default  on 
its  preferred  stock.  The  length  of  time  dur- 
ing which  it  may  be  so  in  default  is  uncer- 
tain, depending  upon  the  success  of  the  busi- 
ness. In  consequence  no  action  for  such 
payments  can  now  be  maintained,  but  de- 
fendant threatens  to  bring  suit  therefor. 
The  relations  between  complainant's  stock- 
holders and  defendant  are  fiduciary,  and  it 
would  be  unjust  and  inequitable  therefore 
to  permit  him  to  enforce  the  said  contract, 
and  as  between  complainant  and  defendant 
there  is  no  consideration  for  any  liability 
under  said  contract;  said  claims  and  pre- 
tensions of  the  defendant  "constitute  a  seri- 
ous and  continuing  cloud  upon  and  injury 
66 
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to  your  orator's  property  and  business ;  that 
the  same,  if  it  in  fact  exists,  will  con- 
tinue to  accumulate  from  year  to  year,  with- 
out any  power  on  the  part  of  the  defendant, 
Frank  Macey,  to  bring  an  action  at  law 
therefor,  unless  dividends  on  the  preferred 
stock  are  earned  and  paid;  that  it  may  thus 
accumulate  to  a  very  large  amount,  and 
to  an  amovmt  to  seriously  injure  or  to 
destroy  the  financial  standing  and  credit  of 
your  orator,  without  any  opportunity  to  de- 
termine at  law  the  validity  and  existence 
of  the  same;  that  the  alleged  existence  of 
such  claim  and  possible  accumulation  there- 
of constitute  a  cloud  against  that  portion 
of  the  assets  of  your  orator  represented  by 
the  preferred  stock,  both  because  its  exist- 
ence and  satisfaction  may  exhaust  profits 
and  assets  required  in  future  years  for  the 
payment  of  cumula/tiTe  dividends  on  the 
preferred  stock,  and  because  it  may  he 
claimed  to  have  priority  over  the  preferred 
stock  as  to  the  assets  in  case  of  liquidation, 
and  because,  as  aforesaid,  such  claim  and 
the  accumulation  thereof  injure  and  may 
seriously  impair  your  orator's  ability  to  do 
business;  and  that  the  same  constitutes  a 
doud  upon  and  injury  to  that  portion  of 
your  orator's  assets  represented  by  the  com- 
mon stock  because  it  is  alleged  to  be  prior 
thereto  in  all  respects  for  the  full  term 
of  such  eontraot." 

The  prayer  of  the  bill  is  that  the  defend- 
ant may  answer  under  oath,  that  said  con- 
tract may  be  adjudged  to  constitute  a  cloud 
gpon  the  complainant's  business  and  as- 
sets, that  it  be  canceled  and  vacated  as  to 
oomplainant;  that  it  be  decreed  that  said 
contract  created  no  liability  against  com- 
plainant; that  the  defendant  be  enjoined 
from  asserting  that  said  contract  creates 
any  claim  against  complainant;  that  de- 
fendant account  for  moneys  withdrawn  un- 
der it,  and  be  decreed  to  return,  refund, 
and  pay  them  over  to  complainant.  To  this 
bill  a  demurrer  was  interposed,  denying  that 
complainant  is  entitled  to  relief  for  the 
following  reasons:  "(1)  That  the  com- 
plainant has  not  shown  that  it  is  a  cor- 
poration, and  entitled  to  bring  the  suit  in 
the  name  of  the  association.  (2)  That  the 
said  bill  doth  not  contain  any  matter  of 
equity  whereon  this  court  can  ground  any 
decree  or  give  to  the  oomplainant  any  re- 
lief against  this  defendant.  (3)  That  the 
complainant  had  a  plain,  adequate,  and  com- 
plete remedy  at  law.  (4)  That  the  claims 
of  the  defendant  against  the  complainant, 
under  the  contract  of  date  April  18,  1901, 
do  not  constitute  a  cloud  upon  the  com- 
plainant's property  and  business.  (5)  That 
equitable  relief  upon  an  allegation  of  a 
cloud  upon  title  is  limited  to  the  title  to 
real  estate,  and  does  not  extend  to  per- 
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sonal  property  and  business.  (6)  That  the 
complainant  has  not  rescinded,  nor  offered 
to  rescind,  the  contract  of  date  April  18, 
1901.  (7)  That  the  complainant  has  re- 
tained all  the  benefits  of  the  contract  of 
date  April  18,  1901,  and  thereby  has 
affirmed  its  validity.  (8)  That  the  com- 
plainant, by  its  bill,  has  not  made  any  title 
to  the  relief  thereby  prayed  in  respect  to 
the  contract  of  date  April  18.  1901.  (9) 
That  the  complainant  has  shown  by  its  bill 
that  it  heui  been  guilty  of  laches  in  that  it 
has  delayed  for  the  space  of  two  years  and 
over,  after  full  knowledge  of  the  contract 
of  date  April  18,  1901." 

Complainant  was  afterwards  permitted  to 
amend  its  bill  by  inserting  four  new  para- 
graphs, ailing  in  substance:  "That  the 
full  and  complete  equitable  title  to  the  pat- 
ents, rights  to  improvements,  and  inventions 
specified  in  paragraph  3  of  the  contract 
was  vested  in  the  complainant  by  a  transfer 
from  Fred  Macey  and  Charles  W.  Mathe- 
son,  and  that  the  assignment  of  the  same 
by  the  defendant  was  for  the  purpose  of 
conveying  the  naked  legal  title  thereto. 
That  the  patents,  inventions,  and  rights 
were  substantially  of  no  value.  That  their 
use  was  long  ago  abandoned  with  some  tech- 
nical but  no  substantial  exceptions.  That 
they  are  pf  no  use  to  complainant  at  the 
present  time,  and  that  the  money  withdrawn 
by  defendant  for  payments  imder  the  eon- 
tract  was  many  times  in  actual  value  of 
said  patents.  That,  as  Fred  Macey  and 
Charles  W.  Matheson  transferred  these  pat- 
ents and  rights  to  the  association,  which 
has  paid  them  for  the  same  by  the  issue  of 
its  common  stock,  the  complainant  is  under 
no  legal  or  equitable  obligations  to  return 
the  patents  to  the  defendant,  but  is  willing, 
and  hereby  offers,  if  the  court  shall  think 
it  equitable,  to  return  to  the  defendant  'all 
and  every  right,  title,  or  interest  in  any 
patent  or  in  any  invention  conveyed  by  him 
directly  or  individually  to  the  complainant.' 
That  it  did  not  know  of  the  'withdrawals 
or  payments'  until  the  discovery  of  the  con- 
tract, and  then  protested  and  refused  to 
permit  it  further  to  be  carried  out.  But 
the  allegations  of  lack  of  knowledge  are 
intended  to  allege  lack  of  knowledge  by  any 
officer  or  manager  of  this  complainant  ex- 
cept the  three  individuals  who  were  per- 
sonally interested  therein.  But  the  three 
individuals  were  three  of  the  five  managers 
of  the  company." 

The  original  demurrer  was  ordered  to 
stand  as  a  demurrer  to  the  amended  bill. 

Messrs.  Crane  &  Norris,  for  appellant: 
The  complainant  has  a  complete  defense 

Tasker  v.  Small,  3  Myl.  &  C.  68;  WlUard 
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T.  Tayloe,  S  Wall.  557-572,  19  U  ed.  601, 
506;  Fenwick  ▼.  Bulman,  L.  R.  9  Eq.  1A6; 
Kemp  7.  Tucker,  L.  R.  8  Ch.  389;  Ballentine 
V.  Clark,  38  Mich.  395;  Pape  v.  Kaough, 
23  Ind.  App.  626,  65  N.  E.  776;  Fred  Macey 
Co.  Ltd.  V.  Macey,  U.  S.  C.  W.  DUt,  Mich. 
The  oomplainant  must  proceed  at  law,  be- 
cause the  defendant  haa  a  constitutional 
right  to  a  trial  fey  jury. 

Barrows  t.  Doty,  Harr.  Oh:  (Mich.)  1; 
Bennett  t.  Nichols,  >2  Mich.  22 ;  Torrent  ▼. 
Muskegon  Boom.  Co.  22  Mich.  364;  Teft  T. 
Stewart,  31  Mich.  367;  Hagenbuoh  Y.  How- 
ard, 84  Mich.  1;  Bay  City  Bridge  Co.  t. 
Van  mten,  36  Mich.  210;  Torrent  ▼.  Rod- 
gers,  30  Mich.  86;  Stoddard  ▼.  McLane,  66 
Mich.  11,  22  N.  W.  96;  Mack  ▼.  Frankfort, 
123  Mich.  421,  82  N.  W.  209;  Hipp  t. 
Babin,  10  How.  271,  15  L.  ed.  633;  Grand 
Chute  T.  Winegar,  15  Wall.  373,  21  L.  ed. 
174;  Bozard  t.  Houston,  119  U.  S.  347,  SO 
h.  ed.  461,  7  Sup.  Ot.  Rep.  249;  Mintum 
▼.  Farmers'  IxMtn  ft  T.  Co.  8  N.  T.  496; 
Allerton  v.  Belden,  49  N.  Y.  373;  Venice  ▼. 
Woodruff,  62  K.  Y.  462,  20  Am.  Rep.  496; 
Jones  ▼.  Newhall,  115  Mass.  244,  16  Am. 
Rep.  97;  Suter  ▼.  Matthews,  115  Mass.  263; 
Payson  ▼.  Lamson,  134  Mass.  593,  45  Am. 
Rep.  348;  Kemp  ▼.  Tucker,  supra;  Phoenix 
Mut  L.  Ins.  Co.  ▼.  Bailey,  13  Wall.  616, 
20  L.  ed.  601 ;  Hoarv  T.  Bremridge,  L.  R.  8 
Ch.  22;  Home  Ins.  Co.  t.  Stanchfleld,  1 
Dill.  424,  Fed.  Cas.  No.  6,660;  .^Xna  L. 
Ins.  Co.  ▼.  Smith,  73  Fed.  318;  Cable  ▼. 
United  SUtes  L.  Ins.  Co.  191  U.  S.  288, 
48  L.  ed.  188,  24  Sup.  Ot  Rep.  74;  Riggs  t. 
Union  L.  Ins.  Co.  63  0.  O.  A.  366,  129  Fed. 
207;  Charleston  Ins.  Oo.  t.  Potter,  3  De- 
sauBS.  E<].  6;  Imperial  F.  Ins.  Oo.  r.  Oun- 
ning,  81  111.  236;  Globe  Mut.  L.  Ins.  Co.  t. 
Reals,  79  N.  Y.  202;  Home  L.  Ins.  Oo.  ▼. 
Selig,  81  Md.  200,  31  AU.  603;  Shenehon 
V.  Illinois  h.  Ins.  Co.  lOO  111.  App.  281; 
Des  Moines  L.  Ins.  Co.  ▼.  Seifbrt,  810  Ul. 
167,  71  N.  E.  349. 

To  constitute  a  cloud  upon  title,  the  claim 
set  up  by  the  defendant  must  have  related 
entirely  to  real  estate,  and  not  to  personal 
property. 

Youngblood  t.  Sexton,  32  Mich.  406,  20 
Am.  Rep.  654;  Bushnell  v.  Avery,  121  Mass. 
148;  State  ex  rel.  Kenamore  v.  Wood,  165 
Mo.  425,  48  LJI.A.  590,  56  S.  W.  474;  Pix- 
ley  V.  Euggins,  16  Cal.  128;  Hannewinkle 
V.  Georgetown,  15  Wall.  647,  21  L.  ed.  231 ; 
Detroit  v.  Martin,  34  Mich.  170,  22  Am.  Rep. 
612;  Bookes  v.  Lansing,  74  N.  Y.  437;  Rig- 
don  ▼.  Shirk,  127  111.  411,  19  N.  E.  698. 

A  party  who  would  rescind  a  contract 
must  return  all  that  has  been  received  un- 
der it,  and  must  restore  the  other  party 
to  the  condition  in  which  he  stood  before 
the  contract  was  made. 

Hunt  V.  Silk,  6  East,  449;  Jewett  ▼. 
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Petit,  4  Mich.  608;  Crippen  t.  Hope,  38 
Mich.  344;  Snow  v.  Alley,  144  Mass.  546, 
59  Am.  Rep.  119,  11  N.  E.  764;  Foster  v. 
Rowley,  110  Mich.  63,  67  N.  W.  1077; 
Shappirio  v.  Goldberg,  192  U.  S.  232,  48 
L.  cd.  419,  24  Sup.  Ct.  Rep.  259;  Penin- 
sular Bank  v.  Hanmer,  14  Mich.  208; 
Brown  v.  Miller,  63  Mich.  413,  29  N.  W. 
879 ;  Clement,  B.  ft  Co.  v.  Michigan  Clothing 
Co.  110  Mich.  458,  68  N.  W.  224. 

Messrs.  Taggart,  Denison,  &  WJson,  for 
appellee: 

The  bill  of  complaint  is  well  v4thin  the 
boundaries  of  the  jurisdiction  of  «  court  of 
equity  to  remove  a  cloud. 

Sherman  v.  Fitch,  98  Mass.  69. 

The  facts  make  a  case  within  the  limits  of 
equity  jurisdiction  pertaining  tp  the  can- 
celation of  instrumeDts. 

New  York  ft  N.  H.  R.  Oo.  v,  Schuyler, 
17  N.  Y.  692;  Martin  v.  Graves,  5  Allen, 
601 ;  Springport  ▼.  Teutonia  Sav.  Bank,  76 
N.  Y.  397. 

Grant,  J.,  delivered  the  opinion  of  tiM    • 
court: 

1.  He  ground  of  demurrer  most  strenu- 
ously urged  is  that  complainant  has  an  ade- 
quate remedy  at  law  which  bars  the  juris- 
diction of  the  chancery  court.  It  is  claimed 
that  to  maintain  this  suit  in  equity  deprives 
the  defendant  of  his  constitutional  right 
to  a  trial  by  a  jury.  The  learned 
counsel  for  the  defendant  say  that  (1) 
complainant,  if  sued  at  law  by  the  de- 
fendant, can  plead  the  fraud  and  invalidity 
of  the  contract  as  a  defense,  and  (2)  that 
h«  may  now  bring  a  suit  at  law  to  recover 
the  amount  appropriated  by  the  defendant 
from  the  complainant.  They  have  filed  an 
able  and  exhaustive  brief  citing  many  au- 
thorities to  sustain  their  contention. 

Courts  of  law  are  not  clothed  with  the 
sole  power  to  try  issues  of  fact.  The  juris- 
diction of  the  court  of  chancery  in  this 
state  to  try  cases  and  g^nt  relief  from  the 
consequences  of  fraud  is  a«  old  as  the  juris-  ' 
prudence  of  the  state.  In  the  early  case  of 
Wheeler  v.  Clinton  Canal  Bank,  the  court, 
after  holding  that  the  complainant's  remedy 
at  law  was  difficult  and  doubtful,  said: 
"Courts  of  chancery  have  also  concurrent 
jurisdiction  in  cases  of  fraud."  Harr.  Ch. 
(Mich.) 440.  See  also  Wales  v.  Newbould, 
9  Mich.  45.  The  same  principle  runs 
through  many  cases  from  that  time  to  the 
late  case  of  Edwards  v.  Michigan  Tontine 
Invest.  Co.  132  Mich.  1,  92  N.  W.  491,  in 
which  many  authorities  are  cited.  Coun- 
sel recognize  that  this  case  is  ruled  by  John 
Hancock  Mut.  L.  Ins.  Co.  t.  Dick,  1 14  Mich. 
337,  43  L.IUL  566,  72  N.  W.  179,  and  Mae- 
tavish  V.  Kent  Circuit  Judge,  122  Mich.  242, 
80  N.  W.  1080,  and  therefore  argue  stren> 
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ooualy  for  the  OTerruling  of  those  cases. 
They  insist  that  they  are  overruled  by  the 
later  case  of  Northwestern  Mut.  L.  Ins.  Co. 
▼.  Amos,  136  Mich.  210,  98  N.  W.  1018,  and 
that  the  writer  of  that  opinion  failed  to 
distinguish  it  from  those  cases.  We  may 
have  failed  in  distinguishing  them,  but  we 
were  evidently  of  the  opinion  that  we  did 
distinguish  thorn.  At  all  events,  it  is  mani- 
feEit  that  there  was  no  intention  to  overrule 
the  former  cases,  but,  on  the  other  hand,  to 
approve  them.  Our  attention  is  called  to 
no  case  in  which  we  have  cast  any  doubt 
upon  the  correctness  of  those  decisions. 

The  concurrent  jurisdiction  of  courts  of 
equity  and  of  law  where  relief  from  fraud 
is  asked  is  too  firmly  established  in  the 
jurisprudence  of  this  state  to  be  now  over- 
ruled. We  deem  it  unnecessary  to  again 
travel  over  the  ground  and  cite  the  many 
authorities  upon  the  subject.  We  may,  how- 
ever, state  that  Barrows  v.  Doty,  Harr. 
Ch.  (Mich.)  1,  and  Teft  v.  Stewart,  31  Mioh. 
367,  and  similar  cases  cited  by  defendant, 
have  no  application  to  this  case.  In  Bar- 
rows T.  Doty,  complainant  sought  relief  in 
chancery  from  a  judgment  in  a  suit  at  law 
on  two  promissory  notes,  where  he  might 
have  set  up  the  same  facts  as  a  defense  upon 
which  he  claimed  relief  in  his  equity  suit. 
In  Teft  T.  Stewart  a  decree  for  money  alone 
was  asked.  Complainant  asked  no  relief 
as  to  the  instruments  upon  which  the  trans- 
action was  based.  Courts  of  ohancety,  not 
only  in  this  jurisdiction  but  in  others,  are 
clothed  with  power  to  grant  relief  in  the 
cancelation  of  instruments  which,  until  their 
invalidity  is  determined,  may  annoy  and  har- 
ass one's  business  and  impair  his  credit. 
The  language  of  New  York  &  N.  H.  R.  Oo.  ▼. 
Schuyler,  17  N.  Y.  602,  is  so  applicable 
here  that  we  quote  it:  "There  is  no  head 
of  equity  jurisdiction  more  firmly  estab- 
lished than  that  which  embraces  the  can- 
celation of  instruments  which  are  capable 
of  a  vexatious  use  after  the  means  of  de- 
fense at  law  may  become  impaired  or  lost, 
or  when  they  are  calculated  to  throw  a  cloud 
upon  the  title  w  interest  of  the  party  seek- 
ing relief.  .  .  .  Whatever  their  char- 
acter, if  they  are  capable  of  being  used  as  a 
means  of  vexation  and  annoyance,  if  they 
throw  a  cloud  upon  title  or  disturb  the 
tranquil  enjoyment  of  property,  then  it  is 
against  eimscieooe  and  equity  that  they 
should  be  kept  outstanding,  and  ikej  ought 
to  be  canceled.  These  principles  of  general 
jurisprudence  are  believed  to  be  decisive  in 
favor  of  the  right  of  this  corporation  to  de- 
mand the  cancelation  of  the  false  stock  and 
to  maintain  a  suit  in  equity  for  that  pur- 
pose." The  bill  alleges  the  existence  of  an 
instrument  intended  by  the  parties  who 
made  it  to  bind  the  corporation.  Silence  for 
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a  long  time  on  the  part  of  the  eorporati<m 
mig^t  endanger  its  rights. 

It  is  undoubtedly  true  tliat  complainant 
might  bring  a  suit  to  recover  the  money 
which  it  alleges  the  defendant  unlawfully 
took  from  its  treasury.  If  in  that  suit  the 
binding  force  of  this  contract  upon  the  com- 
plainant were  decided,  the  judgment  would 
undoubtedly  determine  the  rights  of  the  par- 
ties for  all  time;  but  it  is  apparent,  under 
the  facts  alleged  in  the  bill,  that  that  ease 
might  be  disposed  of  without  deciding  the 
main  question  here  sought  to  be  litigated. 
The  defendant  might  concede  that  the  ocm- 
ditions  had  not,  in  fact,  arisen  which  en- 
titled him  to  the  royalties,  and  therefore 
might  repay  the  amoimt  taken  before  triaL 
Or  the  court  might  dispose  of  the  case  on 
other  grounds  than  the  validity  of  the  con- 
tract. However  this  may  be,  the  ccmour- 
rent  remedy  in  equity  lies.  The  bill  alleges 
in  substance  that  the  three  promoters  of 
the  complainant  corporation,  nominally  sub- 
scribing for  the  entire  stock,  made  a  secret 
and  burdensome  contract  which  is  claimed 
to  be  binding  upon  the  corporation;  that 
other  (^oers  and  stockholders  of  the  corpo- 
ration knew  nothing  about  it,  but  believed . 
that  the  corporation  was  buying  complete 
title  to  these  patents,  and  that  they  took 
the  entire  property  free  from  any  burdena. 
The  main  relief  sought  is  not  a  decree  for 
money,  bat  relief  from  a  continuing  con- 
tract, claimed  by  defendant  to  be  binding 
upon  the  complainant  tiiouj^  it  was  not 
a  party  signatory  to  it.  Under  the  alleg»' 
tions  of  the  bill  it  will,  unless  declared, 
inoperative  as  to  the  complainant,  injure  ita 
business  and  impair  its  credit.  These  pro- 
moters occupied  a  fiduciary  relation  to  the 
complainant  and  the  other  stockholders,  i 
Cook,  Corp.  6th  ed.  1471;  Warren  v.  Hol- 
brook,  96  Mich.  186,  86  Am.  St.  Rep.  654, 
64  N.  W.  718.  They  were  agents  of  the  cor- 
poration, and  will  not  be  permitted  to  take 
a  secret  advantage  of  the  other  stockhold- 
ers. Dickerman  ▼.  Northern  Trust  Co.  178 
U.  S.  181,  44  L.  ed.  423,  20  Sup.  Ct.  Rep. 
311.  The  knowledge  of  this  contract  by  the 
three  promoters  and  subscribers  to  the  cap- 
ital stock  did  not  bind  the  purchasers  of 
the  stock  who  had  no  knowledge  tiiereof. 
The  Bix>tk  evidently  was  not  sold  as  their 
individual  property,  but  as  the  stock  of  the 
corporation,  the  proceeds  of  which  were  to 
be  paid  into  the  treasury  as  a  working  cap- 
ital. The  ease  is  one  with  which  a  court 
of  equity  can  most  eflTectually  and  may  most 
appropriately  deal,  and  in  one  suit  settlo 
and  determine  all  ^e  questions  affecting  tha 
rights  of  the  parties. 

We  think  it  immaterial  that  the  complain- 
ant has  alleged  this  contretct  to  be  a  cloud 
upon  ita  business.   Mf^^^ffi  not  thertfoi* 
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discuss  th«  question  whether  a  bill  will  lie 
merely  to  temove  a  cloud  upon  one's  bu6i- 
ness.  The  bill  does  allege  that  the  trans- 
action was  a  fraud  upon  complainant  and 
its  stockholders  who  purchased  without  any 
knowledge  of  the  transaction,  and  the  facts 
npon  which  this  fraud  is  based  are  stated. 
Tbeae  allegations  are  sufficient  to  call  for 
an  answer  and  proofs;  and  the  allegation 
that  it  is  a  cloud  upon  its  business  may  be 
treated  as  surplusage. 

2.  Complainant's  cause  of  action  is  not, 
under  the  bill,  barred  by  laches.  It  protest- 
ed promptly  after  discovering  the  fraud,  and 
entered  into  n^fotiations  for  a  peaceable  set- 
tlement, which  failed.  Under  the  bill  there 
has  been  no  such  failure  to  assert  rights  or 
such  lapse  of  time  as  will  justify  the  court 
upon  demurrer  in  holding  the  complainant 
guilty  of  laches.  A  similar  question  was 
raised  in  Compo  v.  Jackson  Iron  Co.  49 
Mich.  39,  K  N.  W.  901,  where  more  than 
thirty-flve  years  had  elapsed  since  the  mak- 
ing of  the  agreement  which  was  the  basis 
of  the  suit.  The  court  held  that  "lapse  of 
time  alone  will  not  necessarily  operate  as 
a  disseisin  in  law  or  in  equiiy,  and  the  bill 
does  not  indicate  any  considerable  delay 
since  the  company  gave  up  negotiating,  and 
denied  her  rights." 

i.  Fraud  may  be  consummated  by  suppres- 
sion of  facts  and  of  the  truth,  as  well  as  by 
open  false  assertions.  Fraudulent  conceal- 
ment is  a  matter  of  equitable  jurisdiction 
as  well  as  fraudulent  assertion.  The  point, 
therefore,  that  no  fraudulent  representations 
were  made  by  the  defendant  to  the  com- 
plainant or  its  stockholders,  is  not  well 
taken.  We  deem  it  unnecessary  to  discuss 
the  other  queotions  presented  by  the  demur- 
rer. The  decision  of  most  of  the  questions 
may  be  controlled  or  affected  by  the  proofs. 

The  decree  is  affirmed  with  costs,  and  the 
case  remanded  for  leave  to  answer  in  ac- 
cordance with  the  rules  and  practice  of  the 
court. 

Blair,  Montgomery,  and  Hooker,  JJ.,  oon- 
cor  with  Grant,  J. 

Hooker,  J.: 

I  concur  in  the  opinion  of  my  brother 
Grant  in  this  case. 

My  understanding  of  the  bill  is  that  it  al- 
leges that  the  defendant  and  two  former 
partners,  conducting  a  business,  desired  to 
increase  the  capital  employed,  and  did  so 
by  selling  preferred  stock  in  a  copartner- 
ship association  limited.  That  in  selling 
the  stock,  of  which  a  large  amount  was  mar- 
keted, they  made  representations  at  vari- 
ance with  a  secret  contract,  made  between 
themselves,  under  which  the  defendant  has 
since  claimed,  and  appropriated  royalties 
upon  the  goods  manufactured.  It  is  charged 
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that,  being  treasurer  of  the  company,  he  has 
paid  himself  alleged  royalties  to  the  amount 
of  $10,000  and  more,  and  that  he  claims 
that  said  contract  is  a  valid  and  subsist- 
ing obligation,  under  and. by  virtue  of  which, 
he  may  hereafter  become  entitled  to  royal- 
ties upon  future  business  of  the  concern. 
The  bill  prays  a  cancelation  upon  the  ground 
of  fraud. 

The  defendant  demurred,  and  has  appealed 
from  an  order  overruling  the  demurrer.  The 
contention  of  the  defendant's  counsel  rests 
upon  the  proposition  that  the  complainant 
has  a  right  to  s-ue  for  the  money  heretofore 
appropriated,  in  a  court  of  law,  and  that 
the  decision  in  that  case  will  settle  the  ques- 
tions raised  by  the  bill.  I  am  of  the  opin- 
ion that  the  well-settled  rule  in  chancery, 
throughout  the  country,  is  that  it  has  juris- 
diction in  all  cases  of  fraud,  where  the  com- 
plainant is  entitled  to  relief  specifically 
equitable,  and  that  it  does  not  in  all  cases 
depend  upon  an  ab&ence  of  legal  remedy. 
Inasmuch  as  the  question  has  been  settled 
in  this  state,  there  is  no  occasion  to  cite 
cases  from  other  courts.  In  the  case  of 
John  Hancock  Mut.  L.  Ins.  Co.  v.  Dick,  114 
Mich.  337,  43  L.E.A.  566,  72  N.  W.  179,; 
the  doctrine  was  adhered  to  that  an  insur- 
ance policy  obtained  by  fraud  might  be 
the  subject  of  a  bill  to  cancel,  notwithstand- 
ing the  fact  that  the  company  might  suc- 
cessfully deflend  an  action  upon  the  policy, 
upon  the  ground  of  fraud.  In  that  case  an 
action  at  law  had  been  commenced  and  was 
restrained.  It  was  shown  that  a  different 
rule  in  the  Federal  courts  rests  upon  a  stat- 
ute, and  the  case  of  Teft  v.  8tewart,  31 
Mich.  367,  cited  and  quoted  from  in  the 
opinion  of  my  brother  Grant,  was  comment- 
ed upon.  The  complainant  in  that  case  made 
two  points :  ( 1 )  That  courts  of  equity  and 
of  law  have  concurrent  jurisdiction  in  cases 
of  fraud.  (2)  That  the  former  may  grant 
more  complete  relief,  where  an  instrument 
is  fraudulently  obtained,  by  compelling  can- 
celation or  surrender,  and  other  equitable 
relief. 

The  case  of  John  Hancock  Mut.  L.  Ins. 
Co.  V.  Dick  was  followed  in  a  later  case, 
viz.,  Mactavish  v.  Kent  Circuit  Judge,  122 
Mich.  242,  80  N.  W.  1086.  It  was  very 
similar  in  its  facts  to  the  Hancock  Case;  so 
much  «>  that  the  opinion  said  that  "the 
principal  effort  of  counsel  appears  to  be 
directed  toward  inducing  us  to  overrule 
the  case  of  John  Hancock  Mut.  L.  Ins.  Co. 
v.  Dick,  etc."  We  placed  oar  decision 
plainly  upon  the  ground  that  where  one  has 
obtained  an  executory  writing  by  fraud, 
equity  has  jurisdiction  to  cancel  It,  and  that 
such  jurisdiction  is  not  affected  by  any  legal 
redress  that  might  be  obtained  in  an  action 
at  law,  whether  it  had  been  already  com- 
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menced  or  not.  We  said:  "The  question 
there  was  not  whether  it  was  a  hardship 
npon  the  plaintiff  to  be  compelled  to  try 
the  question  of  fraud  in  equity,  rather  than 
before  a  jury,  but,  first,  whether  equity  has 
jurisdiction  to  catacel  a  contract  obtained 
by  ffiud;  and,  second,  whether  such  juris- 
diction is  cut  off  by  the  institution  of  a 
prior  action  at  law  upon  the  writing.  There 
is  but  one  answer  to  these  questions.  The 
jurisdiction  of  equity  for  cancelation  is  well 
settled,  and  courts  cannot  curtail  such  juris- 
diction because  the  same  evidence  that  would 
justify  a  decree  of  cancelation  may  consti- 
tute a  defense  to  an  action  upon  the  instru- 
ment. The  authority  to  restrain  the  pend- 
ing action  at  law  is  based  upon  the  equi- 
table jurisdiction  to  prevent  a  multiplicity 
of  suits,  and  this  is  as  well  establibhed  as 
any  other  jurisdiction  of  equity.  Then,  the 
fraternal  society  had  a  right  to  sue  in  equi- 
ty, and  the  court  must  entertain  the  suit. 
It  might  or  might  not  restrain  the  bene- 
ficiary from  prosecuting  the  pending  action 
at  law.  That  was  a  matter  for  the  discre- 
tion of  that  court,  and  not  for  us.  These 
propositions  are  elementary,  and,  as  shown 
in  John  Hancodc  Hut.  L.  Ins.  Co.  v.  Dick, 
are  fortified  by  authorities.  The  briefs  in 
this  case  furnish  additional  support  to  the 
claim  of  respondent.  It  is  nrged  that  the 
circuit  court  for  the  county  of  Bay  first 
obtained  jurisdiction,  and  that  no  other 
court  could  deprive  it  of  such  jurisdiction, 
or  itself  take  jurisdiction  of  this  contro- 
versy. What  force  there  is  in  this  conten- 
tion applies  to  cases  where  two  courts  have 
concurrent  jurisdiction.  These  courts  have 
not  concurrent  jurisdiction,  for  the  court  of 
law  has  no  power  to  cancel,  as  was  shown 
in  the  case  of  John  Hancock  Hut.  L.  Ins.  Co. 
V.  Dick,  which  is  a  case  upon  all  fours  with 
the  present.  .  .  .  This  attack  upon  a 
well-settled  chancery  jurisdiction  has  as  a 
foundation  the  proposition  that  a  person 
claiming  under  an  insurance  policy  has  a 
right  to  try  the  question  of  fraud  before  a 
jury,  and  therefore  equity  should  in  all 
cases  permit  the  case  to  be  tried  by  jury. 
But  counsel  does  not  stop  there;  he  would 
have  us  go  further,  and  hold  that  a  chan- 
cellor has  no  discretion,  but  must  yield  his 
own  jurisdiction  in  all  such  cases,  and  that, 
if  he  does  not,  we  will  compel  it.  There 
would  be  no  more  propriety  in  our  curtail- 
ing equity  jurisdiction  than  there  would  be 
in  denying  some  legal  jurisdiction.  But  sup- 
pose we  were  to  do  so,  and  hold  that  equity 
could  not  restrain  the  prosecution  of  an  ac- 
tion of  this  sort, — what  should  we  do  where 
the  suit  for  cancelation  is  begun  first!  Will 
the  next  step  be  the  contention  that  we 
should  deny  the  jurisdiction  of  chancery  in 
such  a  case,  because  we  may  think  the  right 
6L.R.A.(I(.S.) 


to  make  a  legal  defense  is  remedy  enough? 
If  so,  and  we  yield  to  it,  all  concurrent  juris- 
diction would  be  taken  from  equity;  and 
not  only  that,  but  the  same  would  be  true 
in  all  cases  where,  as  in  this  case,  equity  has 
jurisdiction  to  give  greater  relief  than  a 
court  of  law  can  do.  The  right  to  equitable 
procedure  and  relief  would  not  then  depend 
upon  established  rules,  but  upon  the  ques- 
tion whether  the  complainant  ought  to  be 
btitisfied  with  some  lesser  relief,  which,  in 
the  opinion  of  an  appellate  court,  would,  or 
could  be  made  to,  answer  his  purpose.  We 
understand  that  equitable  rights  are  as 
sacred  and  as  well  guarded  by  the  Consti- 
tution as  the  right  of  trial  by  jury,  and  we 
see  neither  the  occasion  nor  the  opportunity 
to  increase  the  latter  at  the  expense  of  the 
former."  These  two  decisions  do  not  leave 
the  question  in  doubt.  They  clearly  sus- 
tain inviolate  the  jurisdiction  of  equity 
where  the  equitable  right  to  cancelation  ex- 
ists, and  refuse  to  permit  it  to  l>e  swept 
aside  upon  the  insistence  of  interested  par- 
ties that  their  preference,  and  not  that  of 
the  complainants,  be  allowed  to  prevail. 
These  cases  were,  however,  questioned  i^in 
in  the  case  of  Edwards  r.  Michigan  Ton- 
tine Invest.  Co.  132  Mich.  1,  92  N.  W.  491, 
where  they  were  approved,  Mr.  Justice  Moore 
writing  the  opinioiu 

The  case  of  Northwestern  Mut.  L.  Ins.  Co. 
V.  Amos.  136  Mich.  210,  98  N.  W.  1018,  was 
a  case  of  a  bill  filed  to  cancel  a  policy,  upon 
the  ground  that  it  was  fraudulently 
stamped,  either  by  the  instigation  of  the 
beneficiary,  or  the  representative  of  the  as- 
sured. A  demurrer  was  sustained  to  the  bill, 
three  of  five  judges  being  of  the  opinion  that 
the  bill  did  not  allege  fraud.  The  majority 
opinion  said,  after  citing  the  Hancock,  Mac- 
tavish  and  Edwards  Cases,  that:  "those 
cases  have  no  application  here.  The  basis 
of  the  equity  jurisdiction  there  sustained 
was  fraud, — active  fraud  in  the  procure- 
ment of  the  policies,  or  the  renewals  thereof, 
after  they  had  lapsed.  The  sole  question 
in  this  case  is  one  of  fact,  viz.:  Were  the 
policies  delivered  and  the  premiums  paid, 
or  their  payment  waived?  The  doctrine  in 
the  Dick  Case  will  not  be  extended  to  in- 
clude cases  of  this  character,  where  the  ques- 
tions involved  are  purely  legal,  no  fraud  is 
charged,  and  there  is  no  possible  reason  for 
the  interposition  of  a  court  of  equity."  It  ia 
obvious  that  those  cases  were  not  overruled. 
A  dissenting  opinion  was  filed  in  this  case, 
indicating  a  contrary  view  of  the  question 
of  whether  the  bill  stated  a  charge  of  fraud, 
and  collecting  the  authorities  applicable  to 
the  question  of  jurisdiction.  The  following 
language  is  pertinent  here,  especially  as  we 
do  not  understand  that  it  was  questioned 

in  that  case  except  as  to  the/pre 
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snmed:  "Under  sncli  allegations  chancery 
has  jurisdiction  and  it  does  not  depend  up- 
on what  the  proofs  mtey  show.  The  bill 
states  a  ca6«  of  fraud,  and  jurisdiction  must 
depend  upon  that.  This  question  arises  up- 
on demurrer,  whereby  the  allegations  of  the 
bill  are  admitted.  Edwards  t,  Michigan 
Tontine  Invest.  Co.  supra.  It  is  possible 
that  a  hearing  upon  the  merits  may  show 
these  allegations  to  be  unsupported  by  the 
e^dence,  as  was  the  final  result  in  John 
Hancock  Mut.  It.  Ins.  Co.  v.  Dick.  If  there 
is  jurisdiction  in  equity  on  the  ground  of 
cancelation,  it  is  not  limited  to  eases  where 
a  defense  might  not  be  made  in  a  court  of 
law."  And  "the  remedy  is  a  concurrent  one, 
and  to  hold  that  it  depends  upon  the  inade- 
quacy of  the  legal  remedy  is  to  abridge  the 
equity  jurisdiction  which  our  Constitution 
and  laws-  guarantee,  aa  unqualifiedly  and 
effectively  as  they  do  legal  remedies,  and 
the  right  to  trial  by  jury,  as  we  held  in 
John  Hancock  Mut.  L.  Ins.  Co.  v.  Dick, 
supra.  The  court  should  as  carefully  guard 
and  protect  this  jurisdiction  as  any  other." 
The  case  of  Mack  ▼.  Frankfort,  123  Mich. 
427,  82  N.  W.  209,  again  discussed  the  Han- 
cock Case,  and  distinguibhed  it.  It  was 
not  a  cancelation  case,  and  while  all  con- 
curred in  sustaining  the  demurrer,  out  two 
of  the  members  of  the  court  assented  to 
the  opinion  filed. 

Another  case  written  by  Mr.  Justice  Moore 
is  Edwards  v.  Michigan  Tontine  Invest.  Co. 
132  Mich.  6,  92  N.  W.  491.  That  was  a 
case  of  a  fraudulent  contract.  Undoubted- 
ly an  action  at  law  would  have  been  proper, 
and  perhaps  in  a  sense  adequate;  certainly 
as  nearly  adequate  as  in  the  present  case. 
But  the  concurrent  jurisdiction  was  sus- 
tained as  follows:  "The  second  important 
ground  for  demurrer  is  that  complainant 
has  a  complete  and  adequate  remedy  at  law; 
counsel  citing,  among  others,  the  two  cases 
mentioned  above.  It  is  not  always  true  that, 
because  a  remedy  might  be  pursued  upon 
the  law  side  of  the  court,  the  chancery  side 
may  not  also  have  jurisdiction.  The  bill  al- 
leges that  complainant's  money  was  ob- 
tained from  her  by  means  of  fraud;  that 
defendants  conspired  together,  and  were 
parties  to  the  fraud;  that  a  large  business 
was  done  by  the  corporation;  that  it  is  in- 
solvent; that  defendants  have  converted  the 
money  taken  in  by  the  corporation,  includ- 
ing the  complainant's  money,  to  their  own 
use ;  that  an  accounting  is  necessary,  and  an 
examina/tion  of  the  books  of  the  corporation. 
If  the  case  stated  in  the  bill  is  true — and  it 
must,  on  demurrer,  be  deemed  to  be  true — 
under  the  repeated  decisions  of  this  court 
the  chancery  side  of  the  court  has  juris- 
diction. Wheeler  t.  Clinton  Canal  Bank, 
Harr.  Ch.  (Mich.)  449;  Wallace  ».  Hitrris, 
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32  Mich.  380;  Wyekoff  v.  Victor  Sewing 
Mach.  Co.  43  Mich.  309,  6  N.  W.  405 ;  Tomp- 
kins V.  Hollister,  60  Mich.  470,  27  N.  W. 
651 ;  Sherman  v.  American  Stove  Co.  85 
Mich.  169,  48  N.  W.  537 ;  Cogswell  v.  Mitts, 
90  Mich.  353,  51  N.  W.  614;  Warren  v.  Hol- 
brook,  95  Mich.  11B5,  36  Am.  St.  Rep.  564, 
54  N.  W.  712;  John  Hancock  Mut.  L.  Ins. 
Co.  V.  Dick.  114  Mich.  337,  43  L.RJl.  566, 
72  N.  W.  179;  Blodgett  t.  Foster,  114  Mich. 
688,  68  Am.  St.  Rep.  604,  72  N.  W.  1000  f 
Ideberman  v.  Sloman,  118  Mich.  365,  76 
N.  W.  757 ;  Maotavish  v.  Kent  Circuit  Judge, 
122  Mich.  242,  80  N.  W.  1086;  Noble  r. 
Orandin,  1^  Mich.  383,  84  N.  W.  465." 

It  must  be  apparent  that  we  are  "thresh- 
ing old  straw"  in  a  further  discussion  of 
this  que&iion.  We  will,  however,  refer  to 
some  of  the  earlier  cases  which  vindicate  the 
jurisdiction  of  equity  in  those  classes  of 
cases  clearly  within  the  several  branches  of 
equity  jurisdiction,  where  there  is  an  equita- 
ble right  involved,  whether  there  may  or 
may  not  also  be  a  legal  remedy,  which  we 
may  think  practically  adequate.  There  are 
many  such  cases.  Suit  upon  a  note  might  be 
an  adequate  remedy,  yet  it  is  no  reason  for 
denying  a  foreclosure  of  a  mortgage  or  suit 
to  enforce  a  lien  securing  it.  As  in  the 
Edwards  Case  an  action  for  damages  is  many 
times  adequate  to  enforce  a  right  growing 
out  of  a  fraud.  And  a  suit  for  money  had 
and  received  might  answer  every  purpose, 
yet  circumstances  may  justify  an  account- 
ing or  an  injunction.  In  Wheeler  v.  Clinton 
Canal  Bank,  Harr.  Ch.  (Mich.)  467,  it  was 
said:  "Courts  of  chancery  have,  also  con- 
current jurisdiction  in  cases  of  fraud."  In 
Wales  V.  Newbould,  9  Mich.  46,  a  bill  to 
restrain  a  pending  suit  at  law  on  a  prom- 
issory note,  and  for  the  surrender  ot  the 
same  and  other  personal  property  for  fraud, 
was  demurred  to  upon  the  ground  that  com- 
plainant had  an  adequate  remedy  at  law. 
The  court  held  that  notwithstanding  the  rem- 
edy at  law  was  adequate,  as  respected  the  per- 
sonal property,  the  bill  for  surrender  would 
be  sustained,  and  that  as-  to  the  note,  the 
remedy  was  not  adequate,  because  complain- 
ant was  entitled  also  to  have  the  note  sur- 
rendered, and  not  simply  to  defeat  tbe  ac- 
tion. In  Wright  V.  Hake,  38  Mich.  626,  a 
bill  was  filed  to  restrain  an  action  at  law 
on  a  replevin  bond,  on  the  ground  of  fraud. 
The  court  sustained  the  jurisdiction.  Judge 
Cooley  saying:  "We  have  only  to  notice 
further  the  objection  taken  to  the  remedy 
in  equity;  It  is  urged  in  defense  that  the 
equities  here  insisted  upon  were  available 
to  the  parties  at  law,  and  might  have  been 
relied  upon  in  defense  to  the  suit  on  the 
bond.  This  may  be  true,  but  it  does  not  fol- 
low that  equity  could  not  take  jurisdiction 
of  the  cago.     ICquity  has  mo^ral  jurisdio- 
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tion  In  eases  of  fraud,  and  sureties  have 
often  been  relieved  under  circumstances 
analogous  to  the  present."  In  Wyckoff  ▼. 
Victor  Sewing  Mach.  Co.  supra:  "It  is  ob- 
jected that  complainant  had  ample  remedy 
at  law;  and  this  is  probably  true.  There 
has  nevertheless  always  been  a  concurrent 
remedy  in  equity  in  cases  of  fraud  ( Wheeler 
▼.  Clinton  Canal  Bank,  supra;  Edaell  v. 
Briggs,  20  Mich.  433) ;  and,  as  equity  in  thib- 
case  could  require  the  surrender  of  the  agree- 
ment and  the  machines  on  just  term*,  its 
remedies'  would  be  more  complete  and  am- 
ple than  any  which  a  court  of  law  could 
afford."  In  Tompkins  v.  Hollister,  60  Mich. 
474,  27  N.  W.  851,  Morse,  J.,  wrote:  "And 
it  makes  no  difference  that  she  may  have 
an  adequate  remedy  at  law.  Equity  has 
concurrent  jurisdiction  in  cases  of  fraud, 
and  she  can  enforce  her  rights  in  this  suit." 
In  Brown  v.  Buck  (Brown  v.  Circuit 
Judge)  75  Mich.  274,  5  L.R.A.  226,  13  Am. 
St.  Kep.  43S,  42  N.  W.  827,  a  question  of 
fact  was  decided  by  a  jury,  by  direction  of 
the  judge  in  a  chancery  cause,  under  a  then 
recent  statute.  This  court  said:  "The  cog- 
nizance of  equitable  questions  belongs  to 
the  judiciary  as  a  part  of  the  judicial  pow- 
er, and,  under  our  Constitution,  musF  re- 
main vested  where  it  always  has  been  vest- 
ed heretofore."  Sherman  v.  American  Stove 
Co.  supra,  was  a  bill  to  cancel  a  subscrip- 
tion. The  objection  that  there  was  an  ade- 
quate remedy  at  law  was  overruled.  In 
Cogswell  V.  Mitts,  90  Mich.  3S5,  SI  N.  W. 
614,  Montgomery,  J.,  said:  "It  is  contend- 
ed, however,  that  jurisdiction  in  equity  to 
cancel  a  writing  does  not  exist  if  it  appear 
that  the  complainant  has  a  complete  rem- 
edy at  law,  except  in  cases  where  fraud  is 
shown.  But  we  think  the  evidence  in  this 
case  shows  that  there  was  an  actual  fraud." 
That  was  a  bill  to  cancel  a  promissory  note. 
Obviously  the  fraud  oould  have  been  shown 
as  a  defense  at  law.  Chicago  &  G.  T.  R.  Co. 
V.  Miller,  91  Mich.  166,  51  N.  W.  981;  War- 
ren V.  Holbrook,  supra,  Grant,  J.,  said:  "It 
is  first  contended  that  complainant's  reme- 
dy at  law  is  adequate  and  complete,  and 
that,  therefore,  this  bill  cannot  be  main- 
tained. Complainant  might  have  main- 
tained an  action  at  law,  and  either  attached 
or  garnished  the  fund  in  the  hands  of  Sweet. 
It  requires  no  citation  of  authorities,  how- 
ever, to  show  that  courts  of  equity  have  in 
many  cases  concurrent  jurisdiction  with 
courts  of  law.  The  general  rule  is  that 
courts  of  equity  have  jurisdiction  to  compel 
an  accounting  where  fiduciary  relations  ex- 
ist or  fraud  is  charged.  ...  In  such 
case  choice  of  remedies  is  with  the  party  ag- 
grieved, and  he  may  proceed  in  equity  for 
an  accounting,  and  pursue  the  fund."  See 
also  Wallace  v.  Harris,  supra.  "When  the 
B  L.R.A.  (N.S.) 


cause  is  only  c(^orably  one  for  partition,  and 
the  true  end  and  purpose  is  evidently  to 
obtain  a  determination  of  rights  respecting 
title  and  possession  which  are  purely  legal, 
and  no  matters  appear  to  create  obstacles 
to  a  full,  fair,  and  final  disposal  of  the  con- 
troversy in  a  court  of  common  law,  there 
is  solid  ground  for  claiming-  that  the  liti- 
gation ought  to  be  carried  on  in  such  a  tri- 
bunal. But  the  reason  for  remitting  the  in- 
vestigation to  a  common-law  court  is  one 
of  policy  and  fitness,  rather  than  of  any 
inherent  want  of  power  in  a  court  of  equity; 
and  hence,  if  chancery  decides,  and  there  is 
no  reversal  in  a  proceeding  directed  to  that 
end,  the  result  is  not  void,  but  must  stand 
and  be  respected." 

It  is  not  too  much  to  say  that  these  cases 
show  that  there  is  a  concurrent  remedy  in 
oases  of  fraud  where  there  is  an  equitable 
right.  It  would  not  be  much 'of  a  "con- 
current remedy"  which  would  be  allowed 
only  when  there  was  no  other.  In  view  of 
these  cases  and  the  more  recent  ones  of  John 
Hancock  Mut.  L.  Ins.  Co.  v.  Dick,  Mac- 
tavish  V.  Kent  Circuit  Judge,  and  those  in 
which  they  have  been  distinguished,  and  not 
iu  any  way  disapproved,  the  right  of  the 
complainant  to  this  remedy  should  not  be 
denied.  The  oases  relied  on  by  counsel  for 
the  defendant  are  Taft  ▼.  Stewart,  which 
was  cited  and  distinguished  in  the  Hancock 
Case;  Mack  v.  Frankfort,  the  opinion  in 
which  did  not  meet  the  approval  of  a  ma- 
jority of  the  court;  and  some  Federal  cases, . 
which,  as  shown  in  the  Hancock  Case,  in- 
volve a  Federal  statute  which  has  no  bear- 
ing here.  The  decree  of  the  learned  circuit 
judge  should  be  affirmed. 

McAlvay  and  Montgomety,  JJ.,  concumd 
with  Hooker,  J. 
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Cancelation— frand. 

1.  Fraud  in  the  procurement  of  a  cos- 
tract  is  not  of  itself  sufficient  to  take  a  case 


Case    Note.  —  Jurisdiction    of   equity    to 
cancel  instrument  notwithstanding  remedy 

at  law: Except  where  a  case  can  b« 

brought  within  the  generally  recognized  de- 
partment of  equity  jurisdiction, — the  pre- 
vention of  multiplicity  of  actions,  or  where 
fraud  is  considered  as  an  independent  souroa 
of  jurisdiction  (see  cases  in  the  note  append- 
ed to  Fred  Macey  Co.  ▼.  Maceib-aate,  VSM)* 
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©at  of  the  rule  that  eqnfty  will  not  interfere 
to  procure  its  cancelation  U  there  is  an  ade- 
quate remedy  at  law. 
Same — discretion. 

2.  Where  no  certain  guide  exists  in  any 
particular  case  seeking  the  cancelation  of  an 
instrument,  by  way  of  general  rule  illus- 
trated by  precedents,  as  to  whether  or  not 
such  special  circumstances  exist  rendering 
the  remedy  at  law  inadequate  as  to  warrant 
interference  by  a  court  of  equity,  the  mat- 
ter, in  large  de^pree,  must  be  solved  by  the 
exercise  of  judicial  discretion,  which  will 
not  be  interfsred  with  on  appeal  unleis 
manifestly  wrong. 

Same — right  to  relief. 

3.  Where  special  circumstances  exist 
tendering  the  remedy  at  law  against  an  in- 
strument alleged  to  have  been  procured  by 
frand  inadequate,  the  party  is  entitled  to 
equitable  relief  as  matter  of  right. 


Same — irremediable  injury. 

4.  Mere  necessity  to  await  tbe  pleasure 
of  the  holder  of  a  void  instrument  to  com- 
mence action  thereon,  though  it  raise  a  pre- 
sumption of  probable  annoyance  and  incon- 
venience, does  not  raise  a  presumption  of 
irremediable  injury  in  a  pecuniary  sense,  so 
as  to  give  equity  jurisdiction  to  cancel  the 
instrument. 
£qiiity~jaTisdictioii— multiplicity  of  lults. 

5.  Jurisdiction  in  equity  to  prevent  a 
multiplicity  of  suits  does  not  arise  merely 
because  each  of  several  parties  jointly  and 
severally  liable  on  an  instrument  may  be 
independently  sued. 

Cancelation — worthleasneia  of  piopetty  pur- 
chased. 

6.  A  special  necessity  for  the  aid  of- 
equity  to  cancel  a  note  given  for  a  horse  is 
not  shown  by  the  fact  that  the  horse  is 
worthless,  and  its  continuance  in  possession 


the  jurisdiction  of  equity,  or,  more  properly, 
the  propriety  of  its  exercise,  in  cases  where 
the  cancelation  of  instruments  is  sought,  de- 
pends, as  pointed  out  in  the  note  referred  to, 
upon  the  nonexistence  of  a  full,  complete, 
and  adequate  remedy  at  law.  Hmce  the  view 
taken  of  the  adequacy  of  such  remedy,  un- 
der the  circumstances  of  any  particular  case, 
is  so  largely  a  matter  of  judicial  discretion, 
there  can,  of  necessity,  be  no  established 
rules.  A  collation  of  cases,  grouped  with 
reference  to  the  circumstances  involved, 
may,  however,  be  of  some  value  as  showing 
the  trend  of  judicial  opinion. 

Cases  where  the  instrument  in  question 
constitutes  a  cloud  on  title  will  not  be  in- 
cluded, except  where  some  special  circum- 
stance is  involved,  for  the  reason  that  such 
actions  are  either  expressly  authorized  by 
statute,  or  the  comparative  inadequacy  of 
an  existing  defense  at  law,  on  account  of 
the  difiiculties  in  the  way  of  a  sale -of  the 
property  while  the  adverse  claim  is  unde- 
termined, and  the  possible  remoteness  of  the 
time  at  which  it  may  be  a&serted,  is  general- 
ly conceded. 

In  Hamilton  v.  Cummings,  I  Johns.  Ch. 
617,  it  was  said  by  Chancellor  Kent,  regard- 
ing the  jurisdiction  of  equity  to  order  the 
cancelation  of  instruments:  "But,  while 
I  assert  the  authority  of  the  court  to  sustain 
such  bills,  I  am  not  to  be  understood  as  en- 
couraging applications  where  the  fitness  of 
the  exercise  of  the  power  of  the  court  is 
not  pretty  strongly  displayed.  Perhaps  the 
eases  may  all  be  reconciled  on  the  general 
principle  that  the  exercise  of  this  power  is 
to  be  reflated  by  sound  discretion,  as  the 
circumstances  of  the  individual  case  may 
dictate ;  and  that  the  resort  to  equitv,  to  be 
sustained,  must  be  expedient,  either  because 
the  instrument  is  liable  to  abuse  from  its 
negotiable  nature,  or  because  the  defense, 
not  arising  on  its  face,  may  be  difficult  or 
uncertain  at  law,  or  from  some  other  special 
circumstances  peculiar  to  the  case,  and  ren- 
dering a  resort  here  highly  proper,  and  clear 
of  all  suspicion  of  any  design  to  promote 
expense  and  litigation.  If,  however,  the  de- 
ft L.R.A.(N.S.) 


feet  appears  on  the  bond  itself,  the  interfer- 
ence of.  this  court  will  still  depend  on  a 
question  of  expediency,  and  not  on  a  ques- 
tion of  jurisdiction.  It  may  enmetimes  be- 
come essential  to  the  perfect  and  tranquil  en- 
joyment of  private  right  that  this  most  im- 
portant branch  of  equity  power  should  be 
exercised  in  the  one  case  as  well  as  in  the 
other." 

And  in  Farmington  Village  Corp.  v.  Sandy 
River  Nat.  Bank,  85  Me.  46,  26  Atl.  965,  it 
is  said  that  while  there  can  be  no  question 
that  in  a  proper  case  a  court  of  equity  has 
full  power  to  order  the  cancelation  of  bonds 
or  other  written  instruments,  it  is  not  a 
matter  of  absolute  right.  "It  is  a  power 
which  the  court  will  exercise  with  care,  and 
only  in  accordance  with  what  it  believes  to 
be  proper  and  right  under  the  ciroumstances. 
It  certainly  will  not  exercise  it  where  the 
legal  remedy,  either  affirmative  or  de' 
fensive,  would  be  adequate,  certain,  and 
complete." 

In  Powell  V.  Louisville,  Ml  Fed.  960,  it 
is  said:  "As  a  general  rule,  courts  of  equity 
have  concurrent  jurisdiction  with  courts  of 
law,  to  grant  relief  in  cases  of  fraud  where 
the  remedy  at  law  would  not  be  adequate." 

In  Shenehon  v.  Illinois  L.  Ina.  Co.  100  IlL 
App.  281,  it  is  said  that  the  plain,  adequate, 
and  complete  relief  which  a  court  of  law  can 
afford  need  not  be  the  same  kind  of  relief 
that  a  court  of  equity  could  give,  in  order 
that  the  latter  should  thus  be  in  a  position 
where  it  cannot  take  jurisdiction. 

As  instances  where  the  prevention  of  a 
multiplicity  of  actions  has  been  relied  on 
as  a  reason  for  not  relegating  a  party  to 
his  legal  defense  to  an  instrument,  atten- 
tion may  be  called  to  the  cases  of  Louisville, 
N.  A.  &  a  R.  O).  V.  Ohio  Valley  Improv.  & 
Contract  Oo.  67  Fed.  4&,  in  whidi  it  was' 
held  that  the  fact  that  the  illegality  and 
fraudulency  of  a  guaranty  of  railroad  bonds 
would  constitute  a  defense  at  law  to  an  ac- 
tion thereon  would  not  preclude  the  mainte- 
nance of  a  bill  in  equity  to  cancel  snch  guar- 
anty, since  such  cancelation  would  pre- 
vent   a    multiplicity    of    suit*    on    snoh 
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of  the  purchaser  will  be  a  prejudicial  ex- 
pense to  him,  aince  he  may  declare  a  re- 
scission, and,  after  notice^  sell  the  horse,  re- 
imburse himself  for  the  outlay,  and  hold 
the  balance  for  the  use  of  the  veller. 

(April  17,  1006.) 

APPEAL  by  defendant  Swanke  from  a 
judgment  of  the  Circuit  Court  for  Wau- 
paca County  in  plaintiffs'  favor  in  an  ac- 
tion brought  to  cancel  a  note.    Reversed. 

Statement  by  Marshall,  J.: 

Plaintiffs'  claim  was  this:  February  13, 
1904,  defendants  Keller  and  Klunt  induced 
plaintiffs  and  defendants  Heideman  and 
Pryse  to  purchase  of  the  former  a  horse, 
agreeing  to  pay  therefor  $3,000,  according  to 


the  terms  of  a  joint  and  several  non-nego- 
tiable, 6  per  cent  interest,  promissory  note, 
dated  February  12,  1904,  which  all  of  said 
persons,  so  induced,  on  the  first-mentioned 
day,  signed  and  delivered  to  said  Keller  and 
Klunt,  in  ezchange  for  said  horse.  Said 
Keller  and  Klunt  obtained  such  note  by 
false  and  fraudulent  representations  to  the 
makers,  in  relation  to  such  horse,  relied  up- 
on by  them  as  being  true. 

The  representations  referred  to  were  set 
forth  in  detail,  coupled  with  appropriate  al- 
legations that  they  were  false,  and  allega- 
tions as  to  the  true  character  of  the  animal, 
to  the  effect  that  he  waa  worthless  for  the 
purpose  for  which  he  was  purchased. 

Heideman  and  Pryse  refused  to  join  as 
plaintiffs,  and  were  therefore  made  defend- 


Donds;  and  McHenry  ▼.  Hazard,  46 
N.  Y.  580,  in  which  the  exercise  of 
equity  jurisdiction  to  cancel  an  obligation 
at  the  suit  of  the  obligor,  on  the  ground  of 
fraud  therein,  was  based  in  part  upon  the 
fact  that  two  parties,  each  claiming  to  own 
it  by  assignment,  had  commenced  actions 
against  him  thereon,  and  that,  unless  the 
obligor  could  bring  his  action  for  cancelation 
against  both  claimants,  he  would  not  only 
be  subjected  to  the  expense  of  a  double  liti- 
gation and  the  hazard  of  a  double  recovery, 
but  must  try  two  actions  to  secure  a  single 
right.  See  also  Mutual  L.  Ins.  Co.  v.  Pear- 
son, 114  Ked.  396,  infra. 

But  in  some  cases  the  view  seems  to  be 
taken  that  equitable  relief  may  be  granted 
on  the  ground  that  no  legal  remedy  can  be 
so  complete,  adequate,  and  effective  as  can- 
celation. 

Thus,  in  Waddell  v.  Lanier,  62  Ala.  847,  it 
is  said  that  the  existence  of  a  concurrent 
remedy  at  law  will  not  deprive  equity  of 
jurisdiction  to  order  the  cancelation  of  the 
conveyance  on  the  ground  that  it  wu  ob- 
tained by  fraud,  since  such  cancelation, 
which  a  court  of  equity  alone  can  decree, 
and  the  adjustment  in  the  same  suit  of  mat- 
ters of  accovmt  which  necessarily  exist  in 
nearly  all  cases  of  the  kind,  render  the  rem- 
edy in  equity  more  adequate  than  any  which 
can  be  pursued  at  law. 

In  Sherwood  v.  Salmon,  5  Day,- 439,  6  Am. 
Dec  167,  it  waa  held  that  a  court  of  law  can- 
not furnish  such  adequate  and  complete  re- 
lief as  a  court  of  equity,  where  it  is  sought 
to  rescind  a  contract  for  the  purchase  of 
lands  on  the  ground  of  fraud,  and  to  recover 
the  purchase  money. 

In  Hogueland  v.  Arts,  113  Iowa,  634,  86 
N.  W.  818,  it  was  held  that  equity  had  juris- 
diction to  cancel  a  deed  which  the  grantee 
therein  named,  although  it  had  never  been 
delivered  to  him,  had  caused  to  be  recorded, 
taking  possession  of  the  property  described, 
there  being  no  remedy  at  law  so  plain  and 
adequate. 

In  Mershon  v.  Bank  of  Commonwealth,  6 
J.  J.  Marsh,  438,  it  is  said:  "That  chan- 
cery has  ori^nal  and  inherent  power  to  de- 
cree the  oancelment  or  surrender  of  a  bond, 
6LJl.A.(N.a) 


deed,  or  other  document  which  has  been 
fraudulently  procured,  or  i«  unjustly  de- 
tained, cannot  be  doubted.  Bilb  in  such 
cases  are  entertained  quia  timet,  and  to  pre- 
vent vexation  and  possible  injustice.  The 
principle  which  sustains  such  a  jurisdiction 
IS  plain  and  comprehensive." 

In  Ashley  v.  Denton,  1  Litt.  (Ky.)  88, 
it  is  held  that  "althou|;h  forgery  and  fre- 
quently fraud  in  writings  may  often  be 
successfully  attacked  in  a  court  of  law,  yet 
a  chanoelor  will  entertain  jurisdiction  to  set 
aside  such  writings  surreptitiously  and 
fraudulently  obtained,  with  regard  to  either 
real  or  personal  estate." 

In  Patterson  v.  Smith,  4  Dana,  153,  can- 
celation of  a  forged  replevin  bond  waa  al- 
lowed though  the  person  whose  name  was 
forged  had  a  legal  remedy  upon  writ  of 
coram  vobis,  the  remedy  in  equity  being 
more  effectual,  as  preventing  any  further 
use  of  the  instrument. 

In  Baltimore  Sugar  Ref.  Co.  v.  Campbell 
&  Z.  Co.  83  Md.  36,  34  Atl.  369,  it  is  held 
that  it  is  not  enough  that  there  is  a  rem- 
edy at  law,  but  that  it  must  be  plain  and 
adequate;  or,  in  other  words,  as  practical 
and  efficient  to  the  ends  of  justice  and  its 
prompt  administration  as  the  remedy  in 
equity;  and  that  the  existence  of  a  right 
of  action  at  law  for  deceit  will  not  preclude 
the  maintenance  of  a  bill  in  equity  to  cancel 
a  contract  of  sale  on  the  ground  of  fraud, 
and  to  recover  back  the  purchase  money 
paid,  on  the  ground  that  cancelation  is  more 
efficient  than  any  legal  remedy. 

And  in  Negley  v.  Hagerstown  Mfg.  Min.  & 
Land  Improv.  Co.  86  Md.  692,  39  Atl.  506, 
it  was  held  that  the  existence  of  a  right  of 
action  for  deceit  will  not  deprive  a  court  of 
equity  of  jurisdiction  of  a  decree  of  cancel- 
ation of  a  stock  subscription  induced  by 
fraud. 

In  Garrett  v.  Mississippi  ft  A.  R.  Co. 
Freem.  Ch.  (Miss.)  70,  it  is  said:  "It  may 
be  laid  down  as  a  general  rule  that  where 
any  description  of  writing,  evidencing  lia- 
bility on  the  part  of  the  maker,  whether  it 
be  commercial  paper,  a  specialty,  or  other 
form  of  legal  obligation,  has  become  extin- 
guished or  discharged  by  subsequent  events. 
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Knts.  Immediately  after  discovering  the 
true  character  of  the  horse  it  was  tendered 
back  to  the  sellers,  and  a  return  of  the  note 
demanded,  but  acceptance  of  the  tender  and 
likewise  a  return  of  the  note  were  refused. 

Defendant  Swanke  is  now  the  owner  and 
holder  of  the  note.  Unless  restrained  by 
the  court  he  will  sell  the  same.  Defendants 
Keller  and  Klunt  are  insolvent,  or  their 
property  consists  wholly  of  personalty  which 
could  readily  be  sold,  so  as  to  readily  pre- 
vent the  collection  of  any  judgment  plain- 
tiffs might  obtain  against  them. 

There  was  a  prayer  for  an  injunction  pre- 
venting any  transfer  of  the  note  pending 
the  action;  that  a  delivery  thereof  for  can- 
celation be  required;  that  judgment  go 
against  Keller  and  Klunt  for  the  care  and 


keep  of  the  horse,  and,  if  delivery  of  the 
note  were  found  impossible,  for  $3,000  as 
damages  on  account  thereof;  and  that  plain- 
tiffs further  recover  their  costs. 

Defendant  Swanke  demurred  to  the  com- 
plaint for  insuflBoieney,  and  for  that  the 
plaintiffs'  remedy  was  at  law.  The  demur- 
rer was  overruled,  and  the  demurrant  ap- 
peals. 

Messrs.  Max  Hoffmaa  aad  Krentier,  Bird, 
&  Rosenberry,  for  appellaat: 

Equity  will  not  take  jurisdiction  to  can- 
cel a  note  of  which  no  one  can  become  a 
holder  free  of  original  defenses. 

Allerton  v.  Belden,  49  N.  Y.  878;  Fowler 
V.  Palmer,  62  N.  Y.  633;  Black  v.  Mller, 
173  ni.  489,  60  N.  E.  1009;  Vannatta  v. 


as  by  payment  or  otherwise,  so  that  the 
writing  has  become  funettu  offloto,  but  where 
its  existence  in  an  uncanceled  state  might 
subject  the  maker  to  vexatious  litigation  at 
a  distance  of  time,  when  the  evidence  of 
such  extinguishment  or  discharge  may  have 
been  lost  or  so  obscured  as  to  render  the 
party  less  able  to  repel  the  claim, — in  all 
these  cases  the  court  of  equity  wUl  extend 
its  preventive  justice  to  call  out  of  exist- 
ence an  instrument  which  ought  not  to  be 
used  or  enforced,  and  where  it  is  against 
conscience  to  permit  the  party  holding  it  to 
retain  it." 

In  Roberta  t.  Central  Lead  Co.  95  Mo. 
App.  581,  69  S.  W.  630,  it  is  held  that  the 
fact  that  plaintiff  might  have  set  up  the  ob- 
taining of  a  release  of  liability  by  fraud  as 
a  bar  to  defendant's  use  of  the  dociment  ai> 
a  defense  to  plaintiff's  claim  would  not  ex- 
clude plaintiff's  right  to  invoke  the  ancient 
jurisdiction  of  equity  to  eliminate  by  can- 
celation the  paper  as  an  impediment  to  the 
enjoyment  of  his  rights,  its  invalidity  not 
appearing  on  its  face. 

See  also,  upon  the  question  of  superiority 
of  relief  by  canoelatios,  Benson  v.  Keller, 
37  Or.  120,  60  Pac.  918,  and  Patton  v.  Qlatz, 
66  Fed.  367,  infra. 

Perhaps  the  reason  mo&i  frequently  given 
why  the  remedy  at  law  is  not  so  adequate 
as  cancelation,  where  such  legal  remedy  is 
by  way  of  defense  to  an  action  brought  upon 
the  instrument,  is  the  danger  of  loss  of  evi- 
dence if  the  injured  party  is  obliged  to  await 
the  bringing  of  such  action.  Among  the 
cases  where  this  was  the  haais  of  decision 
may  be  noted  Merritt  v.  Ehrman,  11«  Ala. 
278,  22  So.  614;  Buxton  v.  Broadway,  45 
Conn.  540 ;  Fitzmaurioe  v.  Mosier,  116  Ind. 
363,  9  Am.  St.  Rep.  854, 10  N.  E.  176 ;  Com- 
mercial Mut.  Ins.  Co.  V.  McLoon,  14  Allen, 
351 ;  Fuller  v.  Percival,  126  Mass.  381 ;  Gar- 
rett V.  Mississippi  &  A.  R.  Co.  supra;  Ran- 
ney  v.  Warren,  13  Hun,  11;  Springport  v. 
Teutonia  Sav.  Bank,  76  N.  Y.  397 ;  Johnson 
V.  Hendley,  6  Munf.  (Va.)  2'19;  all  of  which 
are  set  forth  at  length  elsewhere  m  this  note. 
Statutory  provisions  for  the  perpetuation 
of  testimony  have  been  sometimes  deemed 
to  obviate  this  objection.  See  All«rton  v. 
6LJUL(N.&) 


Belden,  49  N.  Y.  373;  Globe  Mut.  L-Ins.  Co. 
V.  Reals,  79  N.  Y.  202,  infra.  Contra,  Hardy 
V.  Brier,  91  Ind.  01,  infra. 

The  fact  that  an  action  at  law  upon  the 
instrument  is  then  pending  is  sometimes 
given  weight  in  conaidning  the  danger  of 
loss  of  evidence  by  delay.  See  Dickinson  v. 
Lewis,  34  Ala.  638;  Butler  v.  Durham,  2 
Ga.  413;  Fuller  v.  Percival,  supra;  Anthony 
v.  Valentine,  130  Mass.  119;  .£tna.  L.  Ina. 
Co.  ▼.  Smitli,  73  Fed.  819,  infra.  But  the 
view  is  sometime*  taken  that  since  such  ac- 
tion may  be  diseontinued  before  trial,  tke 
danger  is  not  lessened.  Fergu&on  v.  Fisk,  28 
Conn.  601;  Buxton  v.  Broadway,  46  Conn. 
640;  Manning  V.  Berdan,  136  Fed.  159,  infra. 

Another  objection,  that  the  remedy  at  law 
is  less  adequate  because  an  action  may  be 
brought  upon  the  instrument  in  another 
jurisoiotion  where  the  law  is  less  favorable, 
has  never  been  deemed  valid  by  the  courts. 
See  Cable  v.  United  SUtes  L.  Ins.  Co.  191  U. 
S.  288,  48  L.  ed.  188,  24  Sup.  Ot.  Rep.  74; 
Farmington  Village  Corp.  v.  Sandy  River 
Nat.  Bank,  86  Me.  46,  26  Atl.  966;  and 
Venice  v.  Woodruff,  62  N.  Y.  462,  20  Am. 
Rep.  496;  elsewhere  stated  at  length. 

"The  aueation  whether  the  defense  at  law 
is  as  aaequate  a  remedy  as  cancelation  fre- 
quently arises  with  regard  to  promissory 
notes. 

In  Manning  v.  Berdan,  supra,  oonoelation 
of  a  note  ob&ned  by  fraud  was  decreed  on 
the  ground  of  inadequacy  of  the  remedy  at 
law,  though  an  action  was  then  pending  up- 
on such  note,  upon  the  theory  that  such  ac- 
tion might  be  discontinued  and  another  ac- 
tion brought  by  the  person  who  had  trans- 
ferred the  note  to  plaintiff  in  the  action  at 
law,  for  the  purpose  of  bringing  suit  there- 
on. 

In  Merritt  v.  Ehrman,  116  Ala.  278,  22 
So.  514,  it  was  held  that  equity  would  en- 
tertain a  bill  for  the  cancelation  of  notes 
and  mortgage  security  given  in  considera- 
tion for  a  purchase  induced  by  fraud,  al- 
though it  did  not  appear  that  the  notes  in 
question  were  commercial  paper  or  that  the 
seller  was  insolvent,  upon  the  ground  that 
the  complainant's  remedy  at  law  was  not  af- 
firmative, but  defensive,  and  that,  since  he 
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Lindley,  I»8  III.  40,  92  Am.  St.  Rep.  270, 
64  N.  E.  735;  Handley  v.  Sprinkle,  31  Mont. 
67,  77  P«c.  296;  Miller  v.  Rouse,  8  Minn. 
124,  Gil.  97;  Eridcson  y.  First  Nat.  Bank, 
44  Neb.  622,  28  LJIJL  677,  4»  Am.  St.  Rep. 
763,  62  N.  W.  1078;  16  C^c.  Law  &  Proc. 
pp.  67,  68,  note;  Matteson  t.  Ellsworth,  28 
Wis.  264;  Olenwood  Mfg.  Co.  y.  Syme,  109 
Wis.  365,  86  N.  W.  432;  Brown  v.  Coha, 
88  Wis.  627,  60  N.  W.  826. 
.  Jorisdiction  cannot  be  transferred  to 
equity  unless  the  alleged  debtor  can  show 
some  threatened  abuse,  or  that  the  legal  de- 
fense will  be  di£Bcult  or  uncertain,  or  other 
special  circumstances  peculiar  to  the  case, 
justifying  equitable  relief. 

Brown  y.  Boyd,  168  Mass.  470,  33  N.  E. 
668;  Springport  y.  German  Uptown  Sav. 
Bank,  75  N.  Y,  397;  2  Pom.  Eq.  Jur.  S  914: 
Cable  y.  United  SUtes  L.  Ins.  Co.  191  U.  S. 
288,  48  L.  «d.  188,  24  Sup.  Ct.  Rep.  74;  Teft 


V.  Stewart,  31  Mich.  S67;  Loggfe  y.  (hand- 
ler, 95  Me.  220,  49  Atl.  1059;  Farmington 
y.  Sandy  River  Nat.  Bank,  86  Me.  46,  26  AtL 
066. 

Equity  does  not  take  jurisdiction  because 
fraud  is  alleged,  if  an  adequate  legal  de- 
fense is  available  whenever  the  alleged 
fraudulent  claim  may  be  sued. 

14  Am.  &  Eng.  Enc.  Law,  pp.  172,  174;  16 
Cye.  Law  &  Proc  pp.  81,  682;  Mack  y. 
Frankfort,  123  Mich.  421,  82  N.  W.  209; 
Vannatta  v.  Lindley,  supra;  Kggers  v.  An- 
derson, 63  N.  J.  Eq.  264,  66  L.R.A.  670,  49 
Atl.  678. 

.  Messrs.  E.  L.  Browne  and  E.  E.  Browne, 
for  respondents : 

Cancelations  of  oontracts  obtained  by 
fraud  always  are  subjects  of  equitable  relief. 

1  Current  Law,  1063;  Gregory  v.  Howell, 
118  Iowa,  26,  01  N.  W.  778;  Womenlsdort 
y.  O'Connor,  63  W.  Va.  314,  44  S.  B.  191; 


was  obliged  t«  wait  until  the  holder  of  the 
note  should  institute  an  action  thereon,  he 
might  lose  the  benefit  of  important  evi- 
dence; or,  if  the  holder  of  the  note  should 
die,  and  his  administrator  should  sue,  the 
maker  would  be  incompetent  to  testify. 

In  Ferguson  v.  Fisk,  supra,  it  was  held 
that  a  defense  of  failure  of  consideration, 
which  mi^ht  be  set  up  in  an  action  at  law 
then  pending  on  an  overdue  negotiable  draft, 
was  not  so  adeonate  as  cancelation,  since 
such  action  might  be  withdrawn  and  the 
drawer  be  harassed  by  further  suits. 

In  Buxton  y.  Broadway,  supra,  cancela- 
tion of  a  non-negotiable  demand  note  ob- 
tained by  fraud  waa  allowed  upon  the 
ground  that  the  remedy  at  law  by  a  defense 
to  the  pending  action  thereon  was  inade- 
quate, since  the  holder  might  discontinue 
such  action,  and  sue  again  when  the  maker's 
witnesses  were  scattered  or  the  facts  for- 
gotten. 

In  Huston  y.  Roosa,  43  Ind.  617,  and  Htia- 
ton  V.  Schindler,  46  Ind.  38,  it  was  held  that 
equity  would  exercise  its  jurisdiction  to  can- 
cel a  forged  negotiable  instrument  in  the 
hands  of  an  indorsee. 

In  Hardy  v.  Brier,.  91  Ind.  91,  it  is  held 
that  the  right  of  defense  in  an  action  at  law 
upon  a  forged  note  is  not  so  adequate  and 
complete  as  to  preclude  a  resort  to  equity 
for 'its  cancelation,  since  an  action  may  be 
brought  thereon  at  some  remote  time,  even 
though  statutory  provision  is  made  for  tak- 
ing and  preserving  evidence  for  future  use; 
the  court  saying:  "The  difficulty  of  antici- 
pating and  meeting  in  advance  fabricated 
evidence  that  the  forger  of  a  note  would 
likely  not  hesitate  to  resort  to,  in  order  to 
sustain  its  pretended  validity,  at  once  sug- 
gests the  incompleteness  and  unsatisfactory 
character  of  an  attempt  to  ultimately  de- 
feat such  note  by  preserving  evidence  for 
that  purpose  under  the  statute." 

In  Fitzmaurice  v.  Mosier,  116  Ind.  363,  9 
Am.  St.  Rep.  864,  16  N.  E.  175,  it  was  held 
that  the  le^l  remedy  of  affirmative  defense 
6LJIA.(N.S.) 


of  payment  i«  not  so  adequate  *a4  to  pre- 
clude resort  to  equity  for  its  cancelation, 
since  the  note,  while  outstanding,  would  lie 
a  constant  cause  of  embarrassment  to  the 
maker,  and  proof  of  payment  mig^t  become 
difficult  after  lapse  of  tune. 

In  Fuller  v.  Perdval,  126  Mass.  381,  it  waa 
held  that  a  partner  was  entitled  to  cancel- 
ation of  a  firm  note  fraudulently  given  by  a 
member  of  the  firm,  although  the  note  was 
then  due  and  still  in  the  hands  of  the  najree, 
the  court  saying  that  relief  by  cancelation 
is  more  effectuiU  than  it  can  be  at  law,  be- 
cause it  is  more  speedily  afforded,  and  en- 
ables a  plaintiff  to  protect  himself  before 
the  evidence  is  lost;  but  cancelation  of  a 
similar  note  was  denied  where  it  appeared 
that  an  action  at  law  was  then  ponding 
thereon,  the  remedy  by  defense  being  in  eucn 
case  equally  effectual. 

In  North  AUis  Twp.  v.  AUU  Twp.  (Mich.) 
12  Det.  L.  N.  657,  105  N.  W.  139,  it  was  held 
that  the  danger  that  township  notes,  valid 
on  their  face,  but  in  fact  unlawfully  exe- 
cuted, might  pass  into  the  hands  of  innocent 
third  parties,  afforded  sufficient  ground  for 
their  cancelation  by  a  court  of  equity. 

In  Benson  v.  Keller,  37  Or.  120,  60  Pac. 
918,  it  was  held  that  duebills  which  had 
been  obtained  by  fraud  froip  a  creditor  hold- 
ing them  might  be  canceled,  although  the 
party  perpetrating  the  fraud  was  able  to 
respond  in  damages  in  an  action  at  law  for 
deceit,  no  relief-  at  law  being  so  adequate 
to  place  the  plaintiff  in  statu  quo  as  cancel- 
ation. 

In  Olastenbury  v.  McDonald,  44  Vt.  450, 
it  was  held  that  the  fact  that  a  town  might 
avail  itself  of  fraud  as  a  defense  in  a  suit 
at  law  then  pending  upon  a  town  order 
would  not  preclude  a  court  of  equity  from 
decreeing  its  cancelation,  where  the  order 
was  negotiable  and  regular  on  its  face,  al- 
though overdue,  and  the  town,  in  case  of 
its  payment  by  the  treasur«K.  would  be 
obliged,  in  order  to  recover  its  amount  from 
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Vannatta  t.  Lindley,  198  111.  40,  92  Am. 
St.  Rep.  270,  64  N.  E.  735;  Allen  v.  Henn, 
197  lU.  486,  64  N.  E.  250;  Somervaill  v. 
MoDermott,  116  Wis.  504,  93  N.  W.  563. 

We  have  no  adequate  l^gal  remedy. 

Gullickson  v.  Madsen,  87  Wis.  19,  57  N. 
W.  965;  DriscoU  v.  Smith,  184  Mass.  221, 
68  N,  £.  210;  Meyer  t.  Boonrille,  162  Ind. 
165,  70  N.  E.  146. 

Maishall,  J.,  delivered  the  opinion  of  the 
eourt: 

The  qnestion  for  consideration  on  the  ap- 
peal is  ihia:  Qoes  the  principle  that  equity 
only  supplements  legal  remedies,  making  up 
for  their  iniirmities,  preclude  one  who  has 
an  adequate  defense  at  law,  to  an  ostensibly 
valid,  but  in  fact  void,  obligation  in  writing 
against  him,  from  baring  the  use  of  equity 
jurisdiction,  at  his  initiative,  to  quiet  the 
eontroversy  and  obtain  a  cancelation  of  the 


instrument  T  In  other  .words,  must  one  so 
circumstanced  await  the  pleasure  of  his  ad- 
versary as  to  time  and  place  of  attack,  and 
then  vindicate  his  right  by  w«y  of  defense? 

Here,  according  to  the  facts  stated,  the 
note  is  void  at  the  election  of  the  plaintiffs, 
and  it  being  non-negotiable,  the  defense 
thereto  can  be  in  no  way  prejudiced  by  a 
transfer  thereof  to  another  wiUiout  notice  ot 
its  in&rmity,  there  being  no  element  of  es- 
toppel, which  element  is  necessarily  undei 
the  control  of  the  plaintiffs  to  create  or  pre- 
vent. Whenever  and  wherever  the  holdei 
of  the  paper  may  see  fit  to  invoke  a  judi- 
cial remedy  to  enforce  it,  plaintiffs  can  sue 
cessfully  defend  by  alleging  and  proving 
the  facts  set  forth  in  the  complaint. 

As  an  original  matter  it  would  seem  thai 
one  ought  not  to  be  precluded  from  seekin| 
aid  of  equity  to  avoid  the  menace  of  a  prose 
cution  on  a  void  note,  wjien  he  would  neces- 


him,  to  show  that  he  acted  corruptly  in  pay- 
ing it. 

On  the  other  hand,  in  Dickinson  v.  Lewis, 
34  Ala.  638,  cancelation  of  a  note  upon  the 
ground  that  the  accovmt  for  which  it  was 

fiven  contained  a  fraudulent  overcharge  was 
enied,  on  the  ground  that  the  remedy  at 
law,  by  setting  up  such  fraud  as  a  defense 
to  an  action  then  pending  on  the  note,  con- 
stituted a  full,  adequate,  and  complete  rem- 
edy. 

In  Lewis  ▼.  Tobias,  10  CaL  674,  cancelation 
of  a  note  upon  the  ground  that  it  had  been 
paid  was  denied,  where  it  appeared  that  the 
note  was  then  past  due,  since  the  fact  of 
payment  would  constitute  a  defense  in  an 
action  at  law  upon  the  note,  which,  on  ac- 
coimt  of  its  maturity,  would  come  into  the 
hands  of  any  assignee  stibject  to  the  same 
defenses  and  equities. 

In  Butler  v.  Durham,  2  Oa.  413,  the  ade- 
quacy of  a  defense  of  payment  to  a  pending 
suit  on  the  note  was  held  not  *x>  be  im- 
paired by  an  Apprehension,  based  on  the 
fact  that  two  preoeeding  suits  thereon  had 
been  discontinued,  that  the  holder  intended 
to. vex  and  harass  the  maker  by  continued- 
litigation. 

In  Black  v.  Miller,  173  111.  489,  60  N.  E. 
1009,  it  was  held  that  the  remedy  by  defense 
in  an  action  at  law  is  so  adequate  and  com- 
plete where  a  note  is  overdue  as  to  preclude 
a  resort  to  equity  for  its  cancelation  on  the 
pround  of  fraud  in  the  transaction  by  which 
ft  was  obtained. 

In  Vannatta  v.  Lindley,  198  HI.  40,  92  Am. 
St.  Rep.  270,  64  N.  E.  736,  cancelation  of  a 
note  alleged  to  have  been  forged  or  its  ex- 
ecution obtained  by  fraud  and  circumvention 
was  denied  on  the  ground  of  the  adequacy 
of  the  remedy  at  law,  existing  by  virtueof 
the  common-law  doctrine  of  the  invalidity 
of  forged  paper,  even  in  the  hands  of  an 
innocent  purchaser  for  value,  and  the  stat- 
ute proTiding  that  fraud  and  circumvention 
may  be  pleaded  in  bar  to  any  action  to  be 
brou^t  on  any  such  instrument  so  obtained, 
6L.R.A.(N.S.) 


even  by  an  assignee,  even  though  there  wa» 
attached  to  the  note  a  power  of  attorney  t« 
confess  judgment  thereon. 

In  Anthony  v.  Valentine,  130  Mass.  119, 
it  was  held  that  equity  would  not  cancel  | 
note  for  want  of  consideration,  where  it  ap- 
peared that,  on  account  of  the  pendency  of 
an  action  at  law  thereon,  there  was  no  dan- 
ger of  loss,  by  delay,  of  evidence  necessary 
to  a  legal  defense. 

'In  Allerton  v.  Belden,  49  N.  Y.  873,  it  wai 
held  that  the  apprehension  that  the  wit- 
nesses to  prove  a  transaction  usurious  might 
die  before  any  action  should  be- brought  on 
a  note  will  not  render  the  remedy  at  Taw  sa 
inadequate  that  equity  will  decree  its  can- 
celation, where  statutory  provision  is  mad< 
for  the  perpetuation  of  the  testimony. 

In  Trimble  v.  Minnesota  Thresher  Mfg, 
Co.  10  Okla.  578,  64  Pac.  8,  it  was  held  thai 
the  remedy  at  law  by  a  defrauded  vendee 
by  an  action  for  breach  of  warranty,  or  foi 
deceit,  or  as  a  defense  to  notes  given  in 
part  payment,  is  so  adequate  as  to  preclude 
a  resort  to  equity  for  the  cancelation  of  sucli 
notes,  where  it  is  not  alleged  that  the  ven- 
dor is  insolvent  and  unable  to  respond  in 
damages,  or  is  about  to  transfer  the  notes 
before  maturity  to  an  innocent  purchaser. 

The  question  of  the  adequacy  of  the  rem- 
edy at  law  also  frequently  arises  where  can- 
celation of  insurance  policies  is  sought. 

In  Phcenix  Mut.  L.  Ins.  Co.  v.  Bailey,  13 
Wall.  623,  20  L.  ed.  503,  it  was  held  that 
equity  will  not  cancel  a  policy  of  insurance 
alleged  to  have  been  obtained  by  fraud, 
where,  by  the  death  of  the  insured,  the  ob- 
ligation to  pay  becomes  a  purely  legal  de- 
mand, and  nothing  appears  to  show  that 
the  defense  at  law  will  not  be  as  perfect 
and  complete  as  in  equity. 

In  Cable  v.  United  States  L.  Ins.  Co.  191 
U.  a  288,  48  L.  ed.  188,  24  Sup.  Ct.  Rep.  74 
(Reversing  49  C.  C.  A.  216,  111  Fed.  19), it 
was  held  that  lack  of  an  adequate  remedy 
at  law  in  the  same  jurisdiction  cannot  suc- 
cessfully b«  urged  to  sustain  the  equitable 
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sarily  Bnffer  embarrasament  and  anxiety  by 
having  it  outstanding  against  him  till  the 
holder  might  see  fit  to  enable  him  to  show 
its  true  character  and  obtain  a  judicial  de- 
cree in  respect  thereto  by  way  of  defense. 
Most  men  would  so  tire  of  such  a  situation 
as  to  be  constrained  to  buy  their  peace, 
rather  than  to  have  it  postponed  till  such 
time  as  their  adversary  might  sbe  fit  to  at- 
tack. Anciently  it  was  quite  common 
for  equity  to  interfere  in  such  cases 
where  the  adverse  claim  was  fbunded 
on  fraud,  without  there  being  any 
other  special  circumstances.  The  subject 
will  be  found  extensively  discussed  in 
the  notes  to  (  914,  vol.  2,  3d  ed.  of  Pom- 
•TOy's  Equity  Jurisprudence,  where  it  is 
said  in  effect  that  the  American  courts,  con- 


trary to  the  English  system,  have  generally 
adhered  to  the  negative  of  the  suggested 
proposition;  that  without  special  eireom- 
stances  equity  jurisdiction  cannot  be  in- 
voked by  way  of  attack,  to  cancel  an  instru- 
ment to  which  there  in  an  adequate  defense 
at  law.  This  is  quoted  from  the  opinion  of 
Christian,  J.,  In  Wanlpler  v.  Wampler,  80 
Qratt.  454,  as  a  fair  statement  of  the  old, 
and,  in  the  judgment  of  the  text  writer,  the 
better,  doctrine:  "Courts  of  equity  have  an 
original,  independent,  and  inherent  juris- 
diction to  relieve  against  every  species  of 
fraud.  Every  transfer  or  conveyance  of 
pitoperty,  by  what  means  soever  it  be  done,  is 
in  equity  vitiated  by  fraud.  Deeds,  obliga- 
tions, contracts,  awards,  judgments,  or  de- 
crees may  be  tjie  instruments  to  which  par- 


jurisdiction  of  a  Federal  court  of  a  suit  to 
cancel  an  insurance  policy  for  fraud,  when 
the  insurance  company,  because  of  diversity 
of  citizenship,  might  have  removed  iSe  ac- 
tion brought  on  such  policy  in  a  state  court 
to  a  Federal  court,  where  the  fraud  could 
have  been  set  up  as  a  defense,  although,  by 
exercising  this  right  of  removal,  the  com- 
pany might  have  subjected  itself  to  a  revoca- 
tion of  its  license  to  do  business  in  the 
state,  or,  at  least,  to  litigation  to  prevent 
the  state  authorities  from  revoking  it. 

In  the  same  case  it  was  further  held  that 
equitable  jurisdiction  of  a  suit  to  cancel' an 
insurance  policy  for  fraud  which  the  insur- 
ance company  could  set  up  as  a  defense  to 
an  action  on  the  policy  cannot  be  founded 
on  the  theory  that  the  company  would  not 
have  the  same  control  of  the  case  as  a  de- 
fendant that  it  would  have  as  plaintiff. 

And  it  was  further  held  that  the  fact  that 
the  law  is  more  favorable  to  insurance  com- 
panies as  administered  in  the  Federal  than 
in  the  state  courts  furnishes  no  reason  for 
the  assumption  by  a  Federal  court  of  equi- 
table jurisdiction  over  a  suit  by  an  insurance 
company  to  cancel  a  policy  for  fraud,  al- 
though diversity  of  citizenship  exists.  . 

In  Home  Ins.  Co.  v.  Stanchfield,  1  Dill. 
424,  Fed.  Cas.  No.  0,600,  it  was  held  that 
equity  will  not  decre  cancelation  of  a  fire 
insurance  policy  on  the  ground  of  fraud  after 
the  loss  has  occurred,  where,  in  consequence 
of  a  short  limitation  clause  in  the  policy, 
there  is  no  danger  of  a  long  delay  m  the 
bringing  of  an  action  at  law  thereon,  in 
which  such  fraud  may  be  set  up  as  a  de- 
fense. 

In  iEtna  L.  Ins.  Co.  ▼.  Smith,  73  Fed. 
318,  it  was  held  that  equity  will  not  cancel 
a  policy  of  life  insurance  for  fraud,  where 
the  insured  has  died  and  an  action  at  law  is 
pending  thereon. 

In  Des  Moines  L.  Ins.  Co.  v.  Seifert,  210 
m.  157,  71  N.  E.  349,  it  was  held  that  equity 
will  not  entertain  a  bill  to  cancel  an  insur- 
ance policy  on  the  ground  that  it  was  ob- 
tained by  means  of  false  and  fraudulent  rep- 
resentations, where  the  insured  has  died  and 
an  action  at  law  must,  under  the  terms  of 
6L.RJ^.(N.S.) 


the  policy,  be  commenced  within  one  year 
thereafter. 

But  where  such  an  action  is  commenced 
during  the  lifetime  of  the  insured,  equity 
has  jurisdiction,  which  will  not  be  ousted 
by  the  subsequent  death  of  the  insured.  Se- 
curity Trust  Co.  V.  Tarpey,  06  IIL  App.  689. 

In  Globe  Mut.  L.  Ins.  Co.  v.  Reals,  79 
N.  Y.  202,  it  was  held  that  the  fact  that 
plaintiff  feared  a  judgment  might  be  ob- 
tained against  it  by  collusion  of  its  agent, 
or  that  the  defendant  would  delay  bringing 
an  action  until  evidence  of  the  fraud  and 
conspiracy  would  be  lost  to  the  plaintiff, 
furnished  no  ground  for  the  maintenance  of 
a  bill  in  equity  to  cancel  a  policy  of  insur- 
ance alleged  to  have  been  obtained  by  fraud 
and  conspiracy,  since  the  testimony  could 
be  perpetuated  under  the  statute,  and  any 
order  or  judgment  obtained  by  collusion 
oould  be  set  aside  upon  motion. 

But  in  Riggs  v.  Union  L.  Ins.  Co.  03  C. 
C.  A.  366,  120  Fed.  207,  it  was  held  that, 
before  a  loss  under  the  policy  of  insurance, 
the  company  which  issued  it  has  no  ade- 
quate remedy  at  law  for  fraud,  false  repre- 
sentations, or  concealment  which  procured 
its  issu^  and  a  Federal  court  has  jurisdic- 
tion in  equity  of  a  suit  for  the  surrender 
and  cancelation  of  the  policy. 

In  Mutual  L.  Ins.  Co.  v.  Pearson,  114  Fed. 
395,  it  was  held  that  equity  will  exercise  its 
jurisdiction  to  cancel  an  insurance  policy  ob- 
tained by  fraud,  on  the  ground  of  inade- 
quacy of  the  remedy  at  law,  though  the  in- 
sured is  dead,  where  it  appears  that  the  pol- 
icy does  not  call  for  the  payment  of  a  cer- 
tain sum  of  money,  but  for  the  delivery  of 
bonds  due  thirty-five  years  from  their  date, 
with  interest  coupons  payable  semiannually, 
upon  each  of  which  coupons  suit  might  be 
brought  as  it  became  due,  and  thus  put  the 
complainant  to  the  trouble  and  expense  of 
defending  for  many  years  *  multiplicity 
of  actions,  brought  in  various  jurisdictions. 

In  Mutual  L.  Ins.  Co.  ▼.  Blair,  130  Fed. 

071,  it  was  held  that  while,  as  a  general 

rule,  equity  will  not  take  jurisdiction  of  mi 
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tiei  may  resort  to  cover  fraud,  and  through 
which  they  may  obtain  the  most  unrighteous 
advantages,  but  none  of  such  devices  or  in- 
struments will  be  permitted  by  a  court  of 
equity  to  obstruct  the  requisition  of  jus- 
tice. If  a  case  of  fraud  be  estab- 
lished, a  court  of  equity  will  set  aside 
all  transactions  founded  upon  it,  by  what- 
ever machinery  they  may  have  been  effected, 
and  notwithstanding  any  contrivance  by 
which  it  may  have  been  attempted  to  pro- 
tect them.  These  principles  have  now  be- 
come axioms  of  equity  jurisprudence."  He 
followed  that,  however,  with  a  confession 
that  the  quotation  was  really  contrary  to 
the  American  doctrine;  that  there  has  been 
a  practical  surrender  by  courts  in  this  coun- 
try of  a  large  part  of  the  jurisdiction  in 


equity  as  to  matters  referred  to,  formerly 
exercised.  He  stated  the  modem  rule  thus: 
"The  doctrine  is  settled  that  the  exclusive 
jurisdiction  to  grant  purely  equitable  rem- 
edies, such  as  cancelation,  will  not  be  exer- 
cised, and  the  concurrent  jurisdiction  to 
grant  pecuniary  recoveries  does  not  exist,  in 
any  case  where  tiie  legal  mnedy,  either 
affirmative  or  defensive,  which  the  defrauded 
party  might  obtain,  would  be  adequat*,  cer- 
tain, and  complete." 

A  reference  to  the  authorities  shows  that 
the  jurisdiction  of  equity  in  this  country 
has  been  restricted  as  above  indicated,  in 
deferenoe  to  the  constitutional  guaranty  of 
the  right  of  trial  by  jury.  This  court  is  in 
harmony  therewith,  as  suggested  by  coun- 
sel for  appellant,  referring  to  Matteson  v. 


insured  has  died,  it  will  do  so  upon  the 
ground  of  inadequacy  of  the  legal  remedy, 
where  the  policy  provides  for  a  twenty-year 
annuity,  payable  to  insured's  widow  during 
her  life,  with  remainder  to  the  children 
should  the  widow  die  before  the  expiration 
of  the  annuity  period,  cross-remainder  to 
the  survivor  on  the  death  of  either  child, 
and,  if  both  die  before  the  end  of  the  period, 
the  instalments  to  go  to  the  executor  of  the 
insured's  estate,  since  an  adjudication  of  the 
defense  of  fraud  in  a  pending  action  brought 
by  the  widow  will  not  determine  the  rights 
of  either  of  the  parties. 

In  Commercial  Ins.  Oo.  v.  McLoon,  14 
Allen,  351,  it  was  held  that  a  bill  for  the 
cancelation  of  marine  insurance  policies  al- 
Ie|;ed  to  have  been  fraudulently  obtained 
might  be  susttdned  even  after  the  loss,  it 
being  alleged  that  there  was  danger  of  loss 
of  evidence. 

The  comparative  value  of  a  concurrent 
remedy  at  law,  either  aflSrmative  or  by  way 
of  defense,  is  further  discussed  in  the  fol- 
lowing cases,  in  which  it  was  sought  to  can- 
cel various  instruments,  such  as  deeds,  mort- 
gages, municipal  bonds,  warrants,  bills  of 
sale,  contracts,  releases,  etc.: 

In  Kane  v.  Virginia  Coal  A  I.  Co.  97  Va. 
329,  33  S.  E.  627,  cancelation  of  a  deed  as  a 
cloud  upon  complainant's  title  was  denied, 
upon  the  ground  that  complainant,  who  was 
out  of  possession,  had  an  adequate  remedy 
at  law  by  an  action  of  ejectment. 

In  Carney  v.  Barnes^  66  W.  Va.  681,  49 
S.  E.  423,  it  was  held  that  chancery  had 
jurisdiction  to  cancel  a  deed  granting  petro- 
leum oil,  for  failure  to  perform  its  cove- 
nants, where  the  deed  had  a  clause  annul- 
ling it  for  such  failure,  since  an  action  at 
law  for  oil  produced  would  not  prevent  fu- 
ture litigation  between  the  parties. 

In  Ranney  v.  Warren,  13  Hun,  11,  cancel- 
ation of  a  bond  and  mortgage  alleged  to 
have  been  obtained  by  fraud  was  allowed, 
on  the  ground  that,  since  the  bond  was  pay- 
able in  instalments,  the  last  of  which  was 
due  ten  years  from  the  time  of  the  trans- 
action, if  the  mortgagor  should  be  relegated 
to  his  defense  at  law  the  proof  of  the  al- 
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leged  fraud  might  become  difficult  throogh 
lapse  of  time,  and  (questions  might  arise  at 
to  the  statute  of  limitation. 

In  Farmington  Village  Corp.  r.  Sandy 
River  Nat.  Bank,  86  Me.  46,  26  Atl.  965,  can- 
celation of  railroad  aid  bonds  was  denied  up- 
on the  ground  that  their  illegality  would 
constitute  a  complete  defense  at  law;  nor 
was  such  remedy  at  law  any  the  less  ade- 
quate because  resort  might  be  had  to  the 
Federal  courts,  where  the  bonds  might  be 
held  to  be  valid. 

In  Venice  t.  Woodruff,  62  N.  Y.  462,  20 
Am.  Rep.  496,  cancelation  of  town  bonds  is- 
sued without  the  requisite  consent  of  the 
taxpayers  was  denied,  since,  it  being  incum- 
bent upon  the  person  seeking  to  enforce  such 
bonds,  though  a  bona  fide  holder,  to  estab- 
lish the  fact  of  such  consent,  the  remedy  at 
law  was  adequate;  and  it  was  further  held 
that  the  adequacy  of  such  defense  was  not 
affected  by  the  fact  tliat  such  action  might 
be  brought  in  a  Federal  court,  which  might 
hold  the  obligation  to  be  valid. 

But  in  Spnngport  v.  Teutonia  Sav.  Bank, 
76  N.  T.  307,  cancelation  of  town  bonds  was 
allowed,  where  the  act  under  which  they 
were  issued  provided  that  certain  affidavits 
should  be  presumptive  evidence  that  the  re- 
quired consents  of  the  majority  of  the  tax- 
payers had  been  given,  on  the  ground  that, 
should  tilt  town  be  relegated  to  its  defense 
at  law,  it  would  be  exposed  to  the  risk  of 
losing  evidence,  as  well  u  a  multiplicity  of 
suits. 

In  Ada  County  v.  Bnllen  Bridge  Co.  6 
Idaho,  188,  95  Am.  St.  Rep.  180,  47  Pac. 
824,  it  was  held  that  equity  would  not  ex- 
ercise its  jurisdiction  to  cancel  county  war- 
rants where  the  holders  might  be  forced  at 
any  time  to  bring  their  actions  thereon. 

In  HerricK  v.  Throop,  24  Fed.  632,  it 
was  held  that  equity  had  jurisdiction  to  set 
aside  a  bill  of  sale  for  a  trotting  horse,  pro- 
cured by  false  representations,  on  the  ground 
that  an  action  at  law  could  not  afford  the 
relief  sought,  the  horse  having  a  peculiar 
worth  hardly  capable  of  estimation  in  dam- 
ages. 

In  Smith  ^  Oriswold,  6  Or.  440^  it  ma 
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EUaworfh,  28  Wis.  2S4-2S6,  and  Glenwood 
Utg.  Co.  T.  Syme,  109  Wis.  355-364,  85  N. 
W.  432. 

The  yielding  up  of  jurisdiction  to  enter- 
tain *  euit  to  cancel  an  instrument,  in  a 
case  where  it  cannot  be  enforced,  because  of 
grounds  constituting  a  plain  defense  there- 
to at  law,  has  not  proceeded  to  any  greater 
extent  than  the  guaranteed  right  of  trial 
by  jury,  liberally  oonbtrued,  seemed  to  de- 
mand. It  is  limited  by  the  precedents  to 
cases  where  there  are  no  special  circum- 
stances rendering  t^e  legal  remedy  by  way 
of  defense  inadequate.  The  following  are 
but  a  few  that  might  be  referred  to:  Teft 
T.    Stewart,   81   Mich.   367;    Springport  v. 


Teutonia  Sav.  Bank,  75  N.  T.  397;  AUer- 
ton  T.  Belden,  49  N.  Y.  873;  Farmington  t. 
Sandy  River  Nat  Bank,  85  Me.  46,  26  Atl. 
965;  Globe  Mat.  h.  Ins.  Co.  t.  Reals,  79  N. 
Y.  202;  Venice  v.  Woodruff,  62  N.  Y.  462, 
20  Am.  Rep.  495;  Erickson  v.  First  Nat. 
Bank,  44  Neb.  622,  28  L.R.A.  677,  48  Am. 
St.  Rep.  753,  62  N.  W.  1078;  Johnson  v. 
Andrews,  28  G«.  17;  Johnson  t.  Murphy, 
60  Ala.  288;  Huff  v.  Ripley,  58  Ga.  II; 
Black  T.  MiUer,  173  111.  489,  50  N.  E.  1009; 
Vannatta  v.  Lindley,  198  III.  40,  92  Am.  St 
Rep.  270,  64  N.  E.  735;  Ada  County  v. 
Bullen  Bridge  Co.  6  Idaho,  188,  95  Am.  St. 
R^.  180,  47  Fao.  824;  Glastenbury  t.  Mc- 
Donald, 44  Vt  450;   Phoenix  Mut  L.  Ins. 


held  that  equi^  has  jurisdiction  of  a  suit  to 
cancel  a  bill  of  sale  of  a  claim  against  the 
ffovemment  and  hold  the  purchaser  liable  as 
trustee  for  the  amount  collected  thereon, 
alleged  to  have  been  obtained  by  fraud,  in 
order  to  restore  the  status  quo,  although 
there  is  a  remedy  at  law  by  an  action  for 
deceit. 

In  Fatten  v.  Olatz,  66  Fed.  367,  the  ex- 
ercise of  equitable  jursdiction  was  sustained 
on  the  ground  that  the  remedy  afforded  by 
a  court  of  equity  by  setting  aside  a  contract 
procured  by  fraud  is  a  more  extensive  and 
more  adequate  remedy  than  can  be  secured 
by  an  action  at  law. 

In  Perry  v.  Home,  69  Hun,  492,  13  N.  Y. 
Supp.  353,  cancelation  of  an  agreement,  on 
the  ground  that  it  was  illegal  and  had  been 
obtamed  by  imeu,  was  refused  on  the 
eroimd  that  the  facts  alleged  were  perfect 
defenses  to  any  action  at  law  that  might  be 
brought  to  enforce  the  contract. 

In  Buck  y.  Ward,  97  Va.  209,  33  S.  B.  613, 
cancelation  of  an  option  contract  alleged  to 
have  been  procured  by  fraud  was  refused 
upon  the  ground  that  the  complainants  had 
an  adequate  remedy  at  law  by  an  action  to 
recover  the  amounts  paid  out  by  them  under 
•nch  contract. 

In  Nathan  v.  Nathan,  106  Mass.  294,  44 
N.  E.  221,  it  was  held  that,  regardless  of  the 
fact  that  the  probate  court  might  have  pow- 
er to  grant  an  allowance  or  distributive 
share  to  a  widow  out  of  her  husband's  estate 
notwithstanding  an  antenuptial  contract  ob- 
tained by  fraud,  the  widow  might  maintain 
a  bill  in  equity  to  cancel  such  contract,  the 
remedy  at  law  not  being  as  practical  and  ef- 
ficient, since  the  contract  would  remain  in 
apparent  force,  a  menace  to  her  rights  and 
an  obstacle  to  their  enforcement. 

In  Gale  v.  Nickerson,  161  Mass.  428,  9 
hJlJL  200,  24  N.  E.  400,  It  was  held  that  a 
suit  in  equity  cannot  be  maintained  for  the 
purpose  of  canceling  a  forged  release  of  leg- 
acies, since  such  release  will  not  avail  to 
defeat  an  action  at  law  brought  to  recover 
the  legacies. 

In  Such  ▼.  Bank  of  New  York,  127  Fed. 
460,  cancelation  of  a  receipt  in  full  in  the 
nature  of  a  release,  sought  upon  the  ground 
of  fraud  and  misrepresentation,  was  refused 
6L.R-A.(N.S.)  * 


upon  the  ground  that  its  consideration  might 
be  attacked  for  fraud  as  conveniently  in  a 
court  of  law  as  in  a  court  of  equity. 

In  Johnson  v.  Hendley,  6  Munf.  (Va.)  219, 
it  was  held  that  equity  would  entertain  a 
bill  for  the  cancelation  of  a  writing  pur- 
porting to  be  an  acknowledgment  of  a  gift 
of  property,  on  the  ground  that  it  was  ob- 
tained by  fraud,  where  the  complainant,  be- 
ing a  very  old  man,  was  apprehensive  that 
the  defednant  weis  only  waiting  for  his 
death  that  he  might,  with  greater  probabili- 
ties of  success,  bring  an  action  against  plain- 
tiff's representative  to  recover  the  property. 

In  Powell  V.  Louisville,  141  Fed.  960,  can- 
celation of  a  trust  deed  securing  water  fund 
certificates  at  the  suit  of  the  holder  thereof, 
who  also  sought  to  recover  the  amount  of 
the  certificates,  on  the  ground  of  fraudulent 
misrepresentations  as  to  the  value  of  the 
security,  was  denied  on  the  ground  that  an 
action  at  law  for  money  had  and  received 
would  be  equally  efficient. 

In  Tumbull  v.  Crick,  63  Minn.  91,  66  N. 
W.  135,  it  was  held  that  an  action  coiild  not 
be  maintained  to  cancel  records  of  scales  and 
measurements  of  logs  in  the  office  of  the 
surveyor  general  of  logs  and  lumber  as  un- 
true and  fraudulent,  where  an  action  was 
pending  against  the  complainant  for  the 
price  of  the  logs  in  question,  since  he  had  a 
plain  and  adequate  remedy  at  law  by  im- 
peaching certified  copies  of  such  records 
when  offered  as  evidence  in  the  action  at 
law. 

An  exception  to  the  rule  that  equity  will 
not  cancel  an  instrument  where  there  is  an 
adequate  remedy  at  law  seems  to  exist 
where  the  parties  have  agreed  that  the  is- 
sues may  be  tried  in  equity. 

Thus,  in  McCorkell  v.  Karhoff,  90  Iowa, 
546,  68  N.  W.  913,  it  was  held  that  where 
the  relief  sought  (in  this  case  a  rescission  of 
a  sale  for  fraud,  and  the  cancelation  of  a  con- 
veyance of  land  made  in  consideration  of 
the  sale)  was  such  as  a  court  of  equity  only 
could  grant,  and  it  appeared  that  after  the 
issues  were  formed  it  was  agreed  to  try 
them  as  an  equitable  action,  the  existence 
of  an  adequate  remedy  at  law  by  an  action 
for  brea'ch  of  warranty  would  not  preclude 
the  granting  of  the  relief  prayed. 
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Co.  T.  Bailey,  13  Wall.  616,  20  L.  ed.  601 ; 
Home  Ins.  Co.  v.  Stanchfield,  1  Dill.  426, 
Fed.  Cas.  No.  6,660;  Atlantic  Delaine  Co. 
T.  James,  04  U.  S.  214,  24  L.  ed.  114;  Cable 
V.  United  States  L.  Ins.  Co.  101  U.  B.  288, 
48  L.  ed.  188,  24  Sup.  Ct  Rep.  74;  MiaA  L. 
Ina.  O9.  T.  Smith,  73  Fed.  318. 

In  Phoenix  Mut.  L.  Ins.  Co.  v.  Bailey 
the  Federal ,  Supreme  Court  stated,  tersely, 
what  Mr.  Pomeroy  is  pleased  to  call  the 
American  doctrine,  thus:  "Where  a  party, 
if  his  theory  of  the  controversy  is  correct, 
has  a  good  defens«  at  law,  to  'a  purely  le- 
gal demand,'  he  should  be  left  to  that  means 
of  defense,  as  he  has  no  occasion  to  resort 
to  a  court  of  equity  for  relief  unless  he 
is  prepared  to  allege  and  prove  some  special 
circumstances  to  show  that  he  may  suffer 
irreparable  injury  if  he  is  denied  a  pre- 
ventive remedy." 

In  Ada  County  v.  BuIIen  Bridge  Co.  the 
court  phrased  the  rule  thus:  "A  court  of 
equity  will  not  interfere  to  decree  the  can- 
celation of  a  written  instrument  unless  some 
special  circumstance  is  shown  to  exist  es- 
tablishing the  necessity  of  a  resort  to  equity 
to  prevent  irreparable  injury."  With  very 
little  variation  from  that,  the  same  doc- 
trine will  be  .found  declared  in  each  of  the 
cases  cited.  The  Illinois  court,  in  Black 
V.  Miller,  stated  the  m&tter  thus:  "When, 
however,  a  party  alleging  himself  to  be  in- 
jured by  the  existence  of  a  written  instru- 
ment has  a  complete  defense  against  it  in 
an  action  at  law,  he  cannot  asic  a  court  of 
equity  to  require  its  surrender  and  a  can- 
celation unless  the  remedy  by  defense  re- 
lied on  is  inadequate  to  promote  the  ends 
of  justice  €uid  afford  complete  relief." 

The  authorities  are  not  all  one  way  on 
this  subject,  as  will  be  apparent  from  an 
examination  of  the  opinion  in  Wampler  v. 
Wampler,  supra,  authorities  in  Michigan, 
some  of  which  will  be  hereafter  referred  to, 
and  others,  many  of  which  will  be  found 
referred  to  in  the  note  to  {  914,  Pomeroy's 
Equity,  heretofore  cited,  and  by  further  ref- 
erence to  g  I  700  and  700a,  Story's  Equity 
Jurisprudence.  However,  the  weight  of  au- 
thority, it  i>  believed,  i«  as  indicated.  In 
any  event,  this  court,  as  we  have  se«i,  lias 
adopted  the  so-called  American  doctrine. 

Now,  what  will  satisfy  the  call  for  special 
eiroumstances,  in  a  case  of  this  sort,  ena- 
bling the  injured  party  to  invoke  equity  ju- 
risdiction, cannot  be  determined  by  any  rule 
«o  phrased  as  to  exactly  fit  all  situations. 
Each  ease  must  necessarily  stand,  to  a 
great  eoctent,  on  its  own  particular  facts. 
The  rule  covering  the  subject  cannot,  in  the 
very  nature  of  things,  go  further  than  to 
require  that  such  circumstances  must  be  of 
a  nature  which  would  cause  some  irrepa- 
rable loss  to  the  party  if  he  were  not  per- 
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raitted  to  have  the  uue  of  equity  jurisdiction, 
either  because  the  loss  would  be  of  a  char- 
acter not  susceptible  of  measurement  in' 
money  with  any  reasonable  degree  of  ac- 
curacy, or,  if  so  measurable,  the  damages 
would  not  be  recoverable  for  some  reason, 
or  the  legal  remedy,  if  none  other  were  us- 
able, would  or  might  probably  lead  to  mul- 
tiplicity of  actions,  or  circumstances  other- 
wise locating  the  cause  of  action  fairly  un- 
der some  one  of  the  recognized  heads  of 
equity  jurisprudence. 

Suggestions  may  be  fovmd,  in  some  cases, 
that  fraud  of  itself  satisfies  the  call  for 
special  circumstances  (See  Springport  v. 
Teutonia  Sav.  Bank  and  Globe  Mut.  L.  Ins. 
Co.  V.  Reals) ;  and  it  is  uniformly  so  held 
in  Michigan.  John  Hancock  Mut.  L.  Ins.  Co. 
V.  Dick.  114  Mich.  337,  43  L.R.A.  566,  72 
N.  W.  179;'  Mactavish  v.  Kent  Circuit 
Judge,  122  Mich.  242,  80  N.  W.  1086.  Those 
cases  are  out  of  the  current,  so  to  speak, 
however.  They  seem  to  be  inconsistent  with 
the  general  doctrine  which  our  court  is  in- 
clined to  firmly  adhere  to,  that  a  party  is 
entitled  to  *  jury  trial  in  a  case  founded 
on  fraud,  the  same  as  in  euiy  other,  the 
l^al  ronedy  being  adequate.  In  most  of 
the  cases  cited,  where  it  is  held  that  equity 
jurisdiction  is  not  available,  the  element  of 
fraud  was  present.  That  is  true  as  to  each 
of  the  Federal  cases,  and  also  as  to  eaeh 
of  the  oases  in  this  court;  particularly  in 
Matteson  v.  Ellsworth. 

Manifestly,  whether  a  case  does  or  does 
not  satisfy  the  test  as  to  whether  equity 
jurisiliction  should  be  afforded  is  not  al- 
ways easy  to  determine.  It  must  often  be 
a  matter  of  judgment,  and  necessarily  so, 
where  the  precedents  are  not  sufficiently 
clear  to  furnish  the  court  a  certain  guide. 
In  the  latter  situation  the  decision  of  the 
trial  court  should  not  be  disturbed  unless 
manifestly  wrong.  Where  no  certain  guide 
exists  as  to  any  particular  situation,  by  way 
of  the  general  rule  illustrated  by  precedents, 
as  to  whether  it  should  be  dealt  with  by 
equity  jurisdiction,  the  matter,  in  a  large 
degree,  must  be  solved  by  the  exercise  of 
judicial  discretion.  In  Springport  v.  Teu- 
tonia Sav.  Bank  the  court  said  in  respect  to 
the  matter:  "The  propriety  (A  affording 
eqtiitable  relief  .  .  .  rests  in  the  sound 
discretion  of  the  court,  to  be  exercised  ac- 
cording to  the  circumstances  and  exigen- 
cies of  each  partieular  case."  See  also  Cal- 
houn V.  Millard  (Calhoun  v.  Delhi  t  M. 
R.  Co.)'.  121  N.  Y.  69-77,  8  L.R-A.  248,  24  N. 
E.  27.  That  is  stating  it  pretty  strongly. 
The  language  should  be  read  with  the  limita- 
tions above  suggested.  It  cannot  well  be 
said,  either,  that  the  element  of  fraud  en- 
titles the  wronged  party,  ac  matter  «f  right, 
to  the  use  of  equity  jurisdiction,  where  hia 
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defense  at  law  would  be  full  and  adequate, 
nor  that  in  such  circumstances  it  is  a  mat- 
ter within  mere  judicial  discretion,  in  the 
ordinary  sense  of  that  term,  to  permit  the 
use  of  such  jurisdiction  or  deny  it.  It  is 
a  matter 'to  be  determined  by  judgment 
as  regards  whether  there  are  special  cir- 
cumstances rendering  the  legal  remedy  not 
wholly  adequate  to  the  case.  In  that  field 
the  trial  court  must  necessarily  be  allowed 
a  pretty  wide  scope  ft>r  the  exercise  of  dis- 
cretion. The  result  should  not  be  reversed 
unless  clearly  wrong;  but,  where  the  special 
circumstances  are  found  to  exist,  then  the 
use  of  equity  jurisdiction  should  be  regard- 
od  as  matter  of  right.  In  holding  to  one 
vf  the  two  criticized  tEeories,  the  guaranteed 
right  of  trial  by  jury  was  overlooked  to  the 
extent  of  exempting,  without  warrant,  it 
seems,  a  olass  of  cases  where  the  right  is 
susceptible  of  being  fully  vindicated  at  law, 
and  in  holding  to  the  other  such  theory,  the 
guaranty  as  to  such  class  is  held  to  be  sub- 
servient to  the  mere  favor  of  the  court  as 
to  whether  it  shall  or  shall  not  be  enjoyed. 

In  the  light  of  the  above  rule  and  illustra- 
tions of  its  application,  we  are  unaible  to 
perceive  Why  respondents  have  not  a  plain 
and  adequate  remedy  for  the  wrong  com- 
plained of  by  way  of  defense  at  law,  in  case 
of  their  being  sued  on  the  note;  and  we  are 
likewise  unable  to  perceive  how  there  can  be 
such  danger  by  relying  on  that  remedy,  as 
to  warrant  displacing  the  right  of  trial  by 
jury  to  enable  them  to  have  the  use  of 
equity  jurisdiction. 

If  it  were  suggested  that  such  jurisdiction 
only  can  compel  the  surrender  of  the  instru- 
ment for  cancelation,  that  is  met,  first,  by 
the  authorities  that,  even  where  the  old 
practice  prevails  as  to  law  and  equity,  the 
laitter  is  not  usable  merely  to  compel  the 
cancelation  of  an  apparently  good,  but  in 
fact  void,  obligation  (Black  v.  Miller) ;  sec- 
ond: that  mere  necessity  to  await  the  pleas- 
ure of  the  holder  of  the  instrument  to  com- 
mence action,  though  it  may  raise  a  pre- 
sumption of  probable  annoyance  and  incon- 
venience, it  does  not  of  irreparable  injury 
in  a  pecuniary  sense.  Equity  jurisdiction  is 
not  open  to  any  one  on  the  ground  of  mere 
convenience   (Vannatta  v.  Lindley). 

The  fact,  if  it  be  a  fact,  as  suggested  in 
the  vigorous  note  to  {  914  of  Fomeroy,  that 
in  such  cases  "justice  could  be  adminis- 
tered, and  the  rights  of  both  litigants  pro- 
tected far  better  by  a  trained  judge  than  by 
leaving  everything  to  the  rough  and  ready 
justice  of  an  ordinary  jury,"  would  furnish 
no  warrant  for  opening  the  doors  of  equity 
in  cases  where  they  are  closed  by  the  con- 
stitutional guaranty  as  to  the  right  of  trial 
by  jury;  otiierwise  there  would  be  but  very 
little  basis  for  any  limitation  in  the  dis- 
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placement  of  such  right  by  equity.  Hie 
quoted  language  involves  an  attack  npon 
the  constitutional  system  rather  than  tqton 
the  practice  under  it.  However,  we  are  not 
ready  to  admit  that  the  time-honored  idea 
is  wrong,  that  the  rights  of  parties  as  to 
matters  of  fact  can  best  be  intrusted,  for' 
protection,  to  the  judgment  of  a  jury,  glided 
as  to  the  law  by  a  careful  and  intelligent 
judge. 

There  is  nothing  alleged  which  can  bring 
the  case  under  that  head  of  equity  relating 
to  the  prevention  of  a  multiplicity  of  suits. 
That  does  not  apply,  merely  because  each  of 
several  parties  jointly  and  severally  liable, 
may  be  independently  sued.  It  applies 
where  one  party  may  be  sued  several  times 
in  relation  to  the  same  subject-matter,  in 
its  entirety,  or  in  respect  to  some  elemrat  or 
elements  thereof.  Here  there  is  hut  one 
instrumOTt  The  right  under  it,  whatever 
it  may  be,  can  only  be  asserted,  as  to  any 
defendant,  in  <me  action.  This  phase  of 
the  case  will  be  found  treated  in  several 
of  the  authorities  cited. 

The  idea  that  delay  of  opportunity  for  re- 
spondents to  obtain  a  judicial  remedy,  in 
case  of  their  being  compelled  to  wait  upon 
the  pleasure  of  appellant  to  bring  suit,  and 
possible  prejudice  to  the  former  by  tiie  latter 
being  left  at  liberty  to  choose  his  own  time 
and  place  for  attack,  and  that  such  consid- 
erations should  appeal  successfully  to  equi- 
ty, is  met  in  the  cases  cited.  The  statute 
furnishes  ample  opportunity  for  tiie  per- 
petuation of  evidence;  which  is  an  answer 
in  part  (Springport  v.  Teutonia  Sav.  Bank), 
and  the  mere  possible  prejudice  mentioned 
is  not  deemed  sufficient  (Vannatta  v.  Lind- 
ley), which  completes  the  reply.  If  there 
were  facts  alleged  to  the  effect  that  the  in-  - 
strument  has  tieen  or  will  be  used  as  a 
basis  for  vexatious  litigation,  the  case  might 
be  different. 

It  is  suggested  that  since  the  horse  is  a 
useless  animal,  his  being  left  on  respondemts' 
hands  has  been,  and  will  continue  to  be,  * 
cause  of  prejudicial  expense  to  them,  giving 
rise  to  a  peculiar  necessity  for  the  matter 
complained  of  to  be  speedily  adjudicated, 
since  Keller  and  Klunt  are  irresponsible  ex- 
cept as  to  personal  property,  which  they 
can  readily  dispose  of  and  thereby  defeat 
any  judgment  respondents  may  obtain 
against  them.  That  does  not  indieate  immi- 
nent danger  of  irreparable  injury;  first,  be- 
cause it  cannot  be  anticipated  that  Keller 
and  Klunt  will  so  attempt  to  defeat  a  judg- 
ment, and  second,  because  respondents  can, 
by  taking  the  proper  course,  at  any  time 
liquidate  their  damages  caused  by  necessary 
care  and  keep  of  the  horse  to  the  extent  of 
its  value,  provide  for  compensation  therefor, 

and,  at  the  same  time,  avoid^thcH>eoes«ity 
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of  incurring  farther  expense  in  respect  to 
the  animal.  Having  fully  rescinded  the 
ccn  tract  by  a  proper  offer  to  return  the 
animal,  and  repudiation  of  the  contract 
of  sale,  they  need  not  then  abandon 
the  horse  nor  keep  him  on  expense;  they 
can,  after  giving  the  owner  full  opportunity 
to  take  him  away  and  proper  notice.  Bell 
it,  exercising  reasonable  care  to  secure  the 
best  price  fairly  obtainable,  us-ing  the  pro- 
oeeds  to  reimburse  the  expenses  incurred  in 
taking  care  of  it,  and  holding  the  balance 
for  the  use  of  the  party  or  parties  entitled 
thereto.  So  there '  is  nothing  alleged  ex- 
pressly or  by  reasonable  implication  which 
will  warrant  affording  to  respondents  the  ju- 
risdiction of  equity.  So  far  as  appears,  they 
must  rely  upon  their  defense  at  law.  Such 
being  the  case,  the  court  could  not,  by  any 
proper  exercise  of  discretion,  entertain  the 
complaint.  The  demurrer  should  have  been 
sustained. 

The  order  appealed  from  is  reversed  and 
the  cause  remanded  with  directions  to  sus- 
tain the  demurrer,  and  for  further  proceed- 
ings according  to  law. 


CALIFORNIA  SUPREMB  COXTHT. 
PAUL  BRESEE  et  al.,  Respts., 

V. 

LOS  ANGELES  TRACTION  OUMPANT  et 
aL,  Appts. 

(—  OaL  — ,  86  Pao.  162.) 

Hew  trial — grounds — appeal. 

1.  Specifying  one  ground  for  granting  a 
motion  for  new  trial,  without  anything  to 
show  that  the  motion  was  denied  on  other 


grounds,  does  not  exclude  such  other  grounds 
from  the  consideration  of  the  appellate 
court. 

Imputed   negligence — evidence   of   careless- 
ness. 

2.  Upon  the  question  of  the  negligence 
of  a  guest  in  a  private  vehicle,  who  was  in- 
jured by  collision  with  a  street  car,  evidence 
18  admissible  to  show  that  the  driver  was 
habitually  careless,  and  that  the  guest  had 
knowledge  of  that  fact. 

Evidence— carelessness. 

3.  Evidence  that  a  person  was  in  the 
habit  of  driving  with  a  loose  rein  is  not  ad- 
missible upon  the  question  of  his  care  in  re- 
spect to  driving  too  close  in  front  of  mov- 
ing cars. 

Street  car — avoidance  of  colliaion — ^resump- 
tion. 

4.  It  cannot  be  said  as  matter  of  law 
that  a  motorman  in  charge  of  a  oar  running 
at  excessive  speed  has  a  right  to  assume 
that  no  one  will  attempt  to  cross  the  track 
so  close  in  front  of  it  as  to  render  a  collision 
probable. 

Same— excessive  speed. 

6.  A  street  car  company  is  liable  for  In- 
juries to  travelers  on  the  highway  due  to 
the  propulsion  of  its  cars  at  a  speed  in  ex- 
cess of  that  allowed  by  law. 
Same— proximate  cause. 

6.  In  an  action  for  injuries  caused  by 
being  thrown  with  great  violence  to  the 
ground  by  a  collision  with  a  street  car  which 
was  running  at  a  rate  of  speed  in  excess  of 
that  authorized  by  law,  it  is  error  to  in- 
struct that,  if  the  injuries  sustained  would 
have  resulted  even  had  the  car  been  operated 
at  a  lawful  speed,  then  defendant  is  not  lia- 
ble, as  the  unlawful  speed  would  not  be  the 
proximate  cause,  since  the  violence  of  the 
faU  would  be  in  proportion  to  the  speed. 

(April  6,  1906.) 


Case  Note.  —  Right  of  motorman  to  as'- 
sume  that  no  one  will  attempt  to  cross 
track  so  close  in  front  of  car. as  to  render 

a   collision    probable: A    street     car 

motorman  ordinarily  has  the  right  to  pre- 
sume that  the  driver  of  a  vehicle  approach- 
ing the  street  car  track  will  exercise  ordi- 
nary prudence  and  stop  until  tha  car  has 
passed.  Heying  v.  United  R.  &  Electris  Co. 
100  Md.  281,  69  Atl.  667;  Markowitz  v.  Met- 
ropolitan Street  R.  Co.  186  Mo.  360,  69  L. 
R.A.  389,  85  S.  W.  361;  Smith  v.  CStizens 
R.  Co.  62  Mo.  App.  36;  Christensen  v.  Union 
Trunk  Line,  6  Wash.  76,  32  Pac.  1018. 

In  Higgins  v.  Wilmington  City  R.  Co.  1 
Marv.  (Bel.)  362,  41  Atl.  86,  it  was  said 
that  a  motorman  has  a  right  to  presume 
that  a  vehicle  standing  clear  of  the  track 
will  so  remain;  and,  if  the  horses  get  scared 
and  back  into  the  car,  it  is  an  accident  for 
which  the  owner  of  the  vehicle  cannot  re- 
eover. 

In  Birmingham  R.  Light  &  P.  Co.  v.  Clarke 
(Ala.)  41  So.  829,  it  was  held  that  the 
motorman  has  the  right  to  presume  that  the 
4LJt^(N.S.) 


driver  of  a  vehicle  will  remain  on  that  part 
of  the  street  not  oooupied  by  the  street  rail- 
way; and  if,  without  looking  to  see  wheth- 
er a  car  is  approaching,  he  turns  upon  the 
track  so  suddenly  that  it  is  impossible  to 
check  the  car  in  time  to  avoid  a  collision, 
the  company  is  not  liable  for  the  conse- 
quences. 

In  Tashjian  v.  Worcester  Consol.  Street 
R.  Co.  177  Mass.  76,  58  N.  B.  281,  the  court 
said:  "It  cannot  be  said  as  matter  of  law 
that  a  motorman  has  a  right  to  assume  that 
a  person  driving  along  by  the  side  of  the  car 
tracks  without  any  reason  to  suppose  that  a 
car  is  following  close  behind  him  will  con- 
tinue in  the  same  line,  and  will  not  attempt 
to  cross  the  track.  .  .  .  Before  running 
forward  at  such  speed  that*  he  would  be 
likely  to  strike  a  wagon  that  might  turn 
across  the  track,  a  motorman  should  give 
warning  of  the  approach  of  the  car,  unless 
he  has  good  reason  to  believe  that  the  occu- 
pants of  the  wagon  are  aware  of  it." 

A  motorman  may  rely  on  a  pedestrian's 
observance  of  the  car.    Aldrich  v.  St.  Louis 
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APPEAL  by  defendants  from  an  order  of 
the  Superior  Court  for  Los  Angeles 
County  granting  a  new  trial  after  verdict 
in  their  favor  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  their  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  B.  Millikin  fcr  appellants. 

Mr.  J.  I>.  Murphey,  for  respondents: 

In  an  action  for  negligence,  evidence  is 
not  admissible  of  other  independent  and  dis- 
connected acts  of  negligence,  as  going  to 
show  negligence  in  the  case  at  bar. 

21  Ajn.  &  Eng.  Enc.  Law,  2d  ed.  p.  518. 


The  driver's  negligence  could  not  be  im- 
puted to  the  wife. 

Sheffield  v.  Central  Union  Teleph.  Co.  89 
Fed.  164;  Philadelphia,  W.  4  B.  R,  Co.  v. 
Hogeland,  66  Md.  149,  50  Am.  Rep.  169, 
7  Atl.  105;  Nesbit  v.  Gamer,  75  Iowa,  314. 
1  L.R.A.  162,  9  Am.  St.  Rep.  486,  39  N.  W. 
616;  Union  P.  R.  Co.  v.  Lapsley,  16  L.R.A. 
800,  2  C.  C.  A.  149.  4  U.  S.  App.  542,  51 
Fed.  174;  little  v.  Hackett,  116  U.  S.  366, 
29  L.  ed.  662,  6  Sup.  Ct.  Rep.  391;  Shaw 
V.  Craft,  37  Fed.  317 ;  Knightstown  v.  Mus- 
grove,  116  Ind.  121,  9  Am.  St  Rep.  827,  18 
N.  E.  452;  Cincinnati  Street  R.  Co.  v. 
Wright,  54  Ohio   St.    181,   32  L.R.A.   S40, 


Transit  Co.  101  Mo.  App.  77,  74  8.  W.  141. 
And,  with  a  clear  track  before  him,  he  has 
a  right  to  assume  that  pedestrians  will  not 
suddenly  undertake  to  cross  the  track  in 
front  of  the  moving  car.  Driscoll  v.  Mar- 
ket Street  Cable  R.  Co.  97  Cal.  653,  33  Am. 
St.  Rep.  203,  32  Pac.  591;  Beem  v.  Tama  tc 
X.  Electric  R.  &  Light  Co.  104  Iowa,  663, 
78  N.  W.  1045. 

A  motorman  has  a  right  to  presume  that 
pedestrians  approaching  the  track  will  ex- 
ercise ordinary  and  reasonable  oare  to  avoid 
injury  from  moving  cars.  Consumers'  Elec- 
tric Light  &  Street  R.  Co.  r.  Pryor,  44  Fla. 
364,  32  So.- 797;  Bunyan  v.  CStizens'  R.  Co. 
127  Mo.  12,  29  S.  W.  842. 

In  Eckhard  v.  St.  Louis  Transit  Co.  190 
Mo.  693,  89  S.  W.  602,  it  was  held  that  a 
motorman  has  the  right  to  act  upon  the  pre- 
sumption that  a  pedestrian  approaching  the 
track  will  stop  before  undertaking  to  cross 
in  front  of  the  moving  car. 

A  motorman  may  assume  that  one  who 
has  stopped,  or  it  standing,  near  the  track, 
will  not  attempt  to  cross  in  front  of  his 
moving  car.  Scott  v.  Third  Ave.  R.  Co.  41 
N.  Y.  S.  R.  152,  16  N.  Y.  Supp.  350;  Wolfe 
V.  City  &  Suburban  R.  Co.  45  Or.  446,  72 
Pac.  329,  78  Pac  668. 

In  Hafner  v.  St.  Louis  Transit  Co.  (Mo.) 
94  S.  W.  291,  it  was  held  that  a  motorman 
need  not  presume  that  one  in  a  place  of 
safety  will  shut  his  eyes  and  walk  in  front 
of  the  moving  car. 

But  the  right  of  the  motorman  to  act 
upon  the  presumption  that  a  pedestrian  ap- 
proaching the  track  will  stop  before  under- 
taking to  cross  in  front  of  the  moving  car 
continues  only  so  long  as  there  is  nothing 
in  the  conduct  of  the  pedestrian  that  would 
indicate,  to  a  man  of  ordinary  prudence, 
that  he  is  not  going  to  stop,  but  is  going 
across  the  track.  Eckhard  t.  St.  Louis 
Transit  Co.  supra. 

While  the  presence  of  a  coal  wagon  stand- 
ing on  the  street  imposed  upon  the  motor- 
man  the  duty  to  proceed  with  caution,  he 
was  not  bound  to  anticipate  that  the  driver 
would  suddenly  step  backward  toward  the 
track.  Gunn  v.  Union  R.  Co.  22  R.  I.  321, 
47  Atl.  888,  Rehearing  denied  in  22  R.  I. 
579,  48  Atl.  1045. 

In  West  Chicago  Street  R.  Co.  v.  Schwartz, 
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93  nL  App.  387,  it  was  held  that,  wher«  Um 
motorman  saw  a  seven-year-old  boy  ap- 
proaching the  track,  he  had  the  right  to  as- 
sume that  the  boy  would  stop  before  readi- 
ing  it. 

In  CRourke  v.  New  Orleans  City  &  Lake 
R.  Co.  51  La.  Ann.  755,  25  So.  323,  it  was 
held  that  a  motorman  had  the  right  to  sup- 
pose that  an  eleven-year-old  boy  standing 
by  the  side  of  the  track  was  waiting  for  the 
car  to  pass,  and  that  he  would  not  attempt 
to  cross  just  ahead  of  the  moving  car. 

In  Louisville  R.  Co.  v.  Edelen  (Ky.)  96  8. 
W.  901,  it  was  held  that  the  mere  proximity 
of  a  nine-year-old  boy  to  the  track  was  not 
sufficient  to  charge  the  motorman  with  the 
duty  of  ringing  his  bell  and  taking  other 
precautions  in  anticipation  that  the  boy 
might  get  in  front  of  the  moving  car. 

In  Tishacek  v.  Milwaukee  Electric  R.  & 
Light  Co.  110  Wis.  417,  85  N.  W.  971,  it  was 
held  that  a  motorman  was  not  guilty  of 
negligence  where,  upon  seeing  a  five-year- 
old  child  approaching  the  track,  he  sounded 
his  gong  and  applied  the  brake,  whereupon 
the  child  stopped  near  the  track  and  he  re- 
leased his  brake,  after  which  the  child  sud- 
denly stepped  in  front  of  the  car  and  waa 
killed. 

In  Indianapolis  Street  R.  Co.  ▼.  Bordea- 
checker,  33  Ind.  App.  138,  70  N.  E.  995,  it 
was  held  that  a  motorman  had  no  right  to 
assume  that  a  boy  two  and  one  half  years 
of  age,  approaching  a  car,  would  turn  back 
from  impending  peril. 

In  South  Chicago  City  R.  Co.  v.  Kinnare, 
96  111.  App.  210,  Affirmed  in  216  HI.  461,  76 
N.  E.  179,  it  was  held  that  a  motorman  was 
not  bound  to  apprehend  that  a  bicyclist, 
proceeding  on  a  line  parallel  to  the  track, 
and  at  a  safe  distance  from  it,  would,  other 
than  at  a  crossing,  or  in  the  immediate 
proximity  thereof,  diverge  from  such  par- 
allel course  and  get  upon  the  trade 

In  Sauers  v.  Union  Traction  Co.  193  Pa. 
602,  44  Atl.  917,  it  was  held  that  a  motor- 
man  running  his  car  at  a  reasonable  rate 
of  speed  was  not  chargeable  with  negli- 
gence, where  he  spared  no  effort  to  stop  the 
car  upon  a  bicyclist's  attempting  to  cross 
the  track  in  such  close  proximity  to  the  car 
that  it  made  a  collision  inevitable,^ 
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43  N.  E.  688;  Ray,  Negligence  of  Imposed 
Duties,  $  202,  p.  730;  I  Shearm.  &  Redf. 
Neg.  i  65,  p.  96;  I  Thomp.  Neg.  p.  370, 
also  a  499,  602,  509;  Reading  Twp«  v.  Tel- 
ler, 67  Kan.  798,  67  Am.  St.  Rep.  366,  48 
Pae.  134;  Hunger  t.  Sedalia,  66  Mo.  App. 
629. 

Shaw,  J.,  delivered  the  opinion  of  the 
oourt: 

This  is  an  action  by  the  plaintiffs  to  re- 
cover damages  for  injuries  to  the  plaintiff 
Ada  Breeee,  alleged  to  have  been  caused  by 
the  negligence  of  the  defendants.  Paul 
Bresee  is  the  husband  of  Ada  Bresee,  and  is 
made  a  party  solely  for  that  reason.  The 
wife  will  hereafter  be  referred  to  as  the 
plaintiff.  The  plaintiff  was  riding  in  a  two- 
seated  canopy-top  carriage,  driven  by  P.  F. 
Bresee,  along  Hill  street,  in  the  city  of 
Los  Angeles,  at  about  10  o'clock  at  nif^t, 
and  in  crossing  the  track  of  the  defendant 
company  a  car,  under  the  management  of 
the  defendant  Majonnier  as  mptorman,  ran 
against  the  carriage  and  threw  the  pkUntiff 
with  great  force  and  violence  to  the  ground, 
and  thereby  severely  bruised  and  injured 
her.  The  particular  negligence  charged 
against  the  defendants  in  the  complaint  is 
that  the  oar  was  being  propelled  along  the 
street  at  an  unlawful,  excessive,  and  nek- 
less  speed.  The  answer  pleads  contributory 
negligence  on  the  part  of  the  plain1»ff.  The 
jury  having  returned  a  verdict  for  the  de- 
fendants, the  plaintiffs  moved  for  a  new 
trial  on  the  minutes  of  the  court,  and  in 
the  notice  of  intention  so  to  do  set  forth  a 
number  of  grounds,  embracing  errors  in 
rulings  upon  evidence  and  in  giving  and  re- 
fusing ot  instructions,  and  that  the  evi- 
dence in  several  particulars  was  insufficient 
to  sustain  the  verdict.  The  motion  was 
granted,  and  from  the  order  the  defendants 
appeal. 

The  order  granting  the  new  trial  is  in 
the  following  words:  "The  motion  of  plain- 
tiffs for  new  trial  is  granted  on  the  ground 
that  evidence  relating  to  Dr.  P.  F.  Bresee's 
habits  of  driving  on  occasions  other  than 
that  of  the  accident  was  improperly  admit- 
ted, opinion  filed."  It  is  contended  by  the 
defendants  that  the  limitations  expressed  in 
the  order  excludes  from  our  consideration 
the  stifficiency  of  the  evidence  upon  any  and 
every  point  upon  which  it  is  conflicting. 
The  order,  it  will  be  seen,  does  not  expressly 
declare  that  the  motion  was  denied,  so  far 
as  it  was  based  on  other  grounds  than  those 
mentioned  therein,  and,  therefore,  it  does 
not  affirmatively  exclude  the  other  grounds 
from  oar  consideration.  In  Kauffman  v. 
Maier,  94  Cal.  277.  18  L.R^.  124,  20  Pac. 
481,  it  was  said  upon  this  subject:  "If 
.  .  .  the  trial  court)  in  its  order  grant- 
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ing  a  new  trial,  excludes  this  as  *  ground 
of  its  action  by  direct  language,  and  the 
record  shows  that  there  was  a  conflict  of 
evidence,"  this  court  will  not  re-examine 
the  evidence.  (The  italics  are  ours.)  In 
that  case  the  lower  court  did,  by  direct 
language,  exclude  the  ground  that  the  evi- 
dence was  insufficient,  and  declared  that, 
so  far  as  that  ground  was  concerned,  the 
motion  was  denied;  and  hence  the  decision 
is  not  a  precedent  for  the  present  case, 
where  this  ground,  if  excluded  at  all,  is 
excluded  by  implication  only,  and  by  force 
of  the  rule  eapreaaio  urMu  ett  eaolutio  al- 
terius.  We  do  not  find  it  necessary  to  de- 
cide whether  or  not  the  order  in  question 
should  be  construed  to  prevent  a  review  of 
the  evidence  by  this  oourtk  It  is  the  estab- 
lished rule  of  practice  that  suoh  an  order, 
even  if  it  is  expressly  limited  to  a  single 
ground,  does  not  exclude  from  review  on  ap- 
peal any  of  the  grounds  upon  which  the 
new  trial  was  asked,  except  that  of  the  suf- 
ficiency of  conflicting  evidence  to  support 
the  verdict  or  decision.  Blauffman  v.  Maier, 
supra;  Thompson  v.  California  Constr.  Co. 
(Cal.)  82  Pac.  367;  Simon  Newman  Co.  v. 
Lassing,  141  Cal.  175,  74  Pac.  761;  Swett  v. 
Gray,  141  Cal.  60,  74  Pac.  439;  Siemsen  v. 
Oakland,  S.  L.  &  H.  Electric  R.  Co.  134  Cal. 
496,  66  Pac  672;  People  v.  Castro,  133  Cal. 
12,  65  Pac.  13;  Newman  v.  Overland  P.  R. 
Co.  132  Cal.  74,  64  Pao.  110;  ChurehiU  v. 
Floumoy,  127  Cal.  362,  69  Pac.  791.  It 
is  conceded  on  both  sides  that  the  plaintiff 
was  a  mere  guest  of  P.  F.  Bresee  at  the  time 
of  the  accident,  and  had  neither  the  control 
of,  nor  the  right  to  control,  the  driving  of 
the  carriage,  and  that  the  driver,  P.  F.  Bre- 
see, was  a  careless-  driver  with  respect  to  the 
act  of  passing  in  front  of  cars  while  driving 
about  the  streets,  thait  he  had  a  disposition 
to  cross  tracks  in  front  of,  and  dangerously 
near  to,  approaching  cars,  that  she  knew 
his  character  in  that  respect,  and  that,  so 
knowing,  she  did  not  look  to  see  if  a  car 
was  approaching  when  she  saw  that  he  was 
about  to  cross  the  track,  or,  if  she  saw  it, 
did  not  warn  him,  nor  make  an  effort  to 
have  him  desist  from  the  attempt,  or,  that 
she  did  not  make  the  extra  effort  in  these 
particulars  that  ordinary  care  demanded  of 
her,  in  view  of  her  knowledge  of  his  careless 
character;  that  if  she  had.  made  such  ef- 
fort he  would  have  been  deterred  from  cross- 
ing and  she  would  have  been  unhurt,  and 
hence,  that  her  own  lack  of  care  contributed 
to  her  injury. 

•  The  evidence  on  this  question,  referred  to 
in  the  order  granting  a  new  trial,  consisted 
of  testimony  to  the  effect  that  P.  F.  Bresee 
had  been  for  many  years  almost  constantly 
driving  about  the  city  with  the  same  horse 
and  carriage;  that  on  five  occanona  prior 
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to  the  accident  he  had  been  seen  to  drive  in 
front  of  oars  so  near  thereto  that  the  wit- 
nesses testifying  considered  it  carelessly  and 
dangerously  near;  that  he  usually  drove 
with  a  loose  rein  and  held  the  reins  loosely 
in  one  hand,  frequently  driving  with  his 
head  down,  or  turned  to  the  rear,  convers- 
ing with  others  riding  with  him,  and  that 
he  did  not  seem  to  be  observant  of  other 
cars  or  vehicles  approaching  him.  This  evi- 
dence was  not  introduced  for  the  purpose 
of  proving  that  P.  F.  Bresee  negligently 
drove  in  front  of  the  car  on  the  occasion  of 
the  accident.  The  defendants  relied  on  oth- 
er evidence  to  prove  that  fact,  and  so  stated 
to  the  court.  The  question  of  its  admissi- 
bility for  that  purpose  is,  therefore,  not  in- 
volved, and  this  must  be  kept  carefully  in 
mind.  It  was  offered  and  admitted  express- 
ly for  the  purpose  of  showing  the  character 
of  P.  F.  Bresee  as  a  careless  driver.  In  that 
connection,  and  in  order  to  make  it  relevant, 
it  was  further  proposed  by  the  defendants 
to  show  that  plaintiff,  at  the  time,  knew,  or 
should  have  known)  his  eharactw  in  that 
respect.  It  is  first  to  be  noted  th&t  the 
rases  on  the  subject  of  the  introduction  of 
such  evidence  of  character  or  previous  hab- 
its to  prove  the  fact  of  negligent  driving 
on  the  occasion  of  the  accident  are  not  ap- 
plicable to  tlie  question  iiow  under  consid- 
eration. Upon  that  question  there  is  much 
confusion  and  considerable  conflict  in  the 
authorities.  We  think  the  admissibility  of 
the  evidence,  for  the  purposes  for  which  it 
was  here  offered,  depends  upon  different  con- 
ditions and  upon  a  difference  in  the  issue 
to  which  it  is  directed. 

The  pnrpose  of  the  evidence  was  to  lay  a 
foundation  for  the  application  of  the  famil- 
iar rule  that  the  degree  of  care  necessary 
to  constitute  the  ordinary  care  required  of  a 
person  upon  any  particular  occasion  is  meas- 
ured by  reference  to  the  circumstances  of 
danger  and  risk  known  to  such  person  at 
the  time.  When  the  negligence  of  a  per- 
son upon  a  particular  occasion  is  in  issue, 
it  is  usually,  if  not  always,  permissible  to 
prove  every  faot,  known  to  such  person  at 
the  time,  which  would  have  a  reasonable 
tendency  to  increase  or  decrease  the  risk 
and  danger  of  a  particular  course  of  action. 
There  are  numerous  instances  of  the  appli- 
cation of  this  rule  which  are  somewhat 
analogous  to  the  case  at  bar,  though  we  have 
not  found  any  case  precisely  to  the  same 
point.  Thus,  vicious  habits  of  an  animal 
may  be  proved  to  show  VtuA  it  was  negli- 
gence to  allow  it  to  go  at  large  or  unmuz- 
zled, and  particular  exhibitions  of  such  vi- 
ciousness,  of  which  the  owner  has  knowledge, 
may  be  shown  as  evidence  of  the  vicious  dis- 
position and  of  the  neglect  in  issue.  Judd 
v.  Claremont,  66  N.  H.  419,  23  Atl.  427;  i 
6L.R.A.(N.S.) 


Lynch  v.  Richardson,  163  Mass.  160,  47  Anu 
St.  Rep.  444,  39  N.  E.  801;  MuUer  v.  Me> 
Kesson,  73  K.  Y.  199,  W  Am.  Rep.  123;  1 
Wigmore,^  Ev.  |  251.  And  lack  of  skill  of 
an  employee,  and  particular  instances  there- 
of, may  be  shown,  coupled  witb  knowledge 
thereof  by  the  employer,  to  prove  negligence 
of  the  employer  in  hiring  or  retaining  him. 
Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Ruby,  3S 
Ind.  312,  10  Am.  Rep.  Ill;  Michigan  0. 
R.  Co.  V.  Gilbert,  46  Mich.  179,  9  N.  W. 
243;  Davis  v.  Detroit  &  M.  R.  Co.  20  Mich, 
120,  4  Am.  Rep.  364;  1  Wigmore,  Ev.  ||  208, 
250.  Although  the  rule  is,  as  conceded  here, 
that  a  person  who  is  injured  while  riding  in 
a  vehicle  driven  by  another  is  not  charge- 
able with  the  contributory  negligence  of  th« 
driver,  in  whloh  he  did  not  participate,  yet 
biich  person  is  not  absolved  from  all  per- 
sonal care,  but  is  required  to  exercise  ordi- 
nary care  to  avoid  the  injury.  Dean  v.  Penn- 
sylvania R.  Co.  120  Fa.  514,  6  L.R.A.  148, 
15  Am.  St.  Rep.  733,  18  Atl.  718;  Miehigaa 
<:Sty  V.  Boeckling,  122  Ind.  89,  23  N.  E. 
618;  BrickeU  v.  New  York  O.  &  H.  R.  R. 
Co.  120  N.  Y.  290,  17  Am.  St  Rep.  648,  24 
N.  E.  440;  Nesblt  v.  Gamer,  76  Iowa,  914,  1 
LJI.A.  162,  9  Am.  St.  Rep.  486,  39  N.  W. 
516;  I  Shearm.  &  Redf.  Neg.  (  66a.  He 
character  and  habits  of  the  driver  of  the 
carriage  with  respect  to  similar  dangers,  if 
known  to  the  plaintiff,  would  naturally  have 
some  effect  on  her  own  conduct,  on  the  par- 
ticular occasion,  in  keeping  a  lookout  tor 
the  danger  herself,  in  giving  him  warning, 
and  in  enjoining  on  him  a  prudent  course; 
and  in  order  to  enable  the  jury  to  deter- 
mine whether  or  not  she  exercised  ordinary 
care  in  that  respect,  it  was  proper  to  give 
evidence  of  such  character  and  habits, 
coupled  with  proof  of  knowledge  thereof  on 
her  part.  These  observations  and  conclu- 
sions, however,  are  not  applicable  to  tiiie  evi- 
dence of  the  driver's  previous  habits  of  driv- 
ing with  a  loose  rein,  or  of  holding  the 
reins  loosely  with  one  hand.  These  habits 
would  not  tend  to  prove  either  a  careless 
habit  of  driving  in  front  of  cars  too  close 
for  safety,  or  a  disposition  to  do  so. 
It  was  not  claimed  that  the  accident 
was  attributable  to  his  lack  of  control 
over  the  horse,  due  to  his  manner 
of  holding  the  reins.  This  evidence  was 
not  pertinent  to  any  issue  in  the  case 
and  was  improperly  admitted.  Although  it 
was  probably  of  slight  importance,  yet,  in 
view  of  the  large  discretion  committed  to 
the  judge  of  the  trial  court  in  the  matter  . 
of  granting  a  new  trial,  we  cannot  say  it 
was  not  properly  granted  on  that  ground. 
We  do  not  consider  it  necessary  to  consider 
the  question  of  the  sufficiency  of  the  evidence 
to  show  plaintiff's  knowledge  of  the  driver's, 
habits  and  character  and  of  the  particulal[c 
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instances  of  his  negligence.  Upon  another 
trial  the  court  can,  if  deemed  best,  direct 
the  order  of  proof  so  that  the  evidence  of 
such  knowledge  on  her  part  shall  be  first 
introduced,  and  if  no  suflScient  evidence  to 
go  to  the  jury  is  offered  on  that  point,  or 
in  respect  to  some  of  the  instances,  the  cor- 
responding evidence  thereof  can  be  excluded. 
At  the  request  of  the  defendant  the  court 
Instructed  £he  jury  with  respect  to  the  con- 
duct of  the  motorman  that:  "It  is  not  neg- 
ligence on  tiie  part  of  fciich  motorman  to  as- 
sume that  a  person  will  not  attempt  to 
cross  the  track  in  front  of  an  approaching 
car  which  is  so  near  as  to  render  m  col- 
lision probable."  The  probability  of  a  col- 
lision between  a  moving  car  and  a  vehicle 
crossing  in  front  of  it  depends  largely  upon 
the  speed  of  the  car;  and  the  action  of  a 
careful  person  attempting  to  cross,  in  choos- 
ing the  distance  at  which  to  cross  in  front 
of  such  car,  will  depend  upon  his  Icnowledge, 
and  means  of  knowledge,  of  the  speed  with 
which  the  car  is  approaching  him.  There 
was  evidence  strongly  indicating,  if  not  ab- 
solutely demonstrating,  that  the  car  in  ques- 
tion at  the  time  of  the  accident  was  running 
at  a  speed  of  at  least  25  or  30  miles  an  hour. 
This  was  in  the  ni|^ttime  and  upon  a  street 
in  the  thickly  settled  portion  of  the  city. 
With  the  car  going  at  such  tremendous 
speed,  it  is  not  unlikely  that  persons  about 
to  cross  the  track  might  choose  a  place  so 
near  as  to  make  collision  probable,  and  yet, 
from  their  point  of  view,  it  might  seem  en- 
tirely reasonable  and  safe  for  them  to  cross 
at  the  place  selected.  Their  failure  to  per-' 
oeive  the  danger  might  be  entirely  due  to 
the  excesdve  speed  of  the  car,  and  to  their 
inability  in  the  daricness  to  detect  it  and 
comprehend  the  shortness  of  the  time  re- 
quired for  the  car  to  pass  over  the  distance 
between  it  and  the  place  selected  for  the 
crossing.  The  motorman  must  be  assumed 
to  know  approximately  the  speed  of  his  car. 
Under  such  circumstances,  and  while  run- 
ning At  such  excessive  speed,  it  cannot  be 
said  as  a  matter  of  law,  that  the  motorman 
ought  not  reasonably  to  have  expected  that 
persons  might  attempt  to  cross  the  track  at 
a  point  which  would  in  fact  be  dangerously 
near,  but  which  to  them  would  not  appear 
so.  The  circumstances  might  be  such  as  to 
charge  him  with  Icnowledge  of  this  likeli- 
hood. Due  care  would  require  him  in  that 
ease  to  anticipate  such  probability  reason- 
ably arising  from  the  consequences  of  his 
own  gross  carelessness.  The  court,  there- 
fore, should  not  have  stated  as  a  matter  of 
law  that  the  motorman,  under  the  circum- 
stances, had  a  right  to  assume  that  persons 
would  not  cross  dangerously  near  in  front 
of  him.  It  should  have  been  left  to  the 
jury  to  say  whether  or  not  his  speed  was  so 
great  that  he  should  have  assumed  that  per- 
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sons  might  ignorantly  attempt  to  cross  so 
near  as  to  make  a  collision  probable. 

The  court  also,  at  the  request  of  the  de- 
fendants, instructed  the  jury  with  respect  to 
the  proximate  cause  of  the  injury,  as  fol- 
lows: "If  you  believe  from  the  evidence 
that  said  collision,  and  the  injuries  so  sus- 
tained by  said  Ada  Bresee,  would  have  re- 
sulted, even  had  said  car  been  operated  at 
a  rate  of  speed  not  in  excess  of  8  miles  per 
hour  at  the  time  the  vehicle  in  question  was 
turned  to  cross  the  railway  tracks,  then  any 
rate  of  speed  in  excess  of  8  miles  per  hour 
that  said  car  may  have  been  running  at  said 
time  was  not  a  proximate  cause  of  said 
collision,  and  cannot  render  the  defendants 
liable  in  this  action."  This  instruction  im- 
plies a  fact  not  physically  possible;  namely, 
that  an  injury  caused  by  being  thrown  with 
great  force  and  violence  from  the  carriage 
to  the  ground  would  have  been  as  great  if 
the  force  and  violence  had  been  less  than  it 
actually  was,  the  other  circumstances  being 
precisely  the  same.  The  action  of  force  and 
violence,  other  things  being  the  same,  is  me- 
chanical and  absolute,  and  it  is  impossible 
that  different  degrees  of  force  should  pro- 
duce the  same  results,  where  all  other  cir- 
cumstances are  precisely  the  same.  So  far 
as  the  mere  fact  of  the  collision  was  con- 
cerned, it  may  be  that,  although  the  speed 
of  the  car  was  more  than  8  miles  an  hooTi 
it  would  have  occurred  had  the  speed  been 
less.  The  injury  complained  of,  however, 
was  alleged  to  have  been  directly  caused  by 
the  impact  of  the  plaintiff's  body  against  tiie 
ground,  and  its  extent  would  necessarily  de- 
pend upon  tiie  force  of  the  impact,  and  that 
force  would  depend  on  the  speed  of  the  car. 
Any  increase  in  the  speed  would  necessarily 
add  to  the  force  and,  consequently,  to  the 
extent  of  the  injury.  At  the  time  this  ac- 
cident happened  it  was  unlawful  to  propel 
a  street  car  along  the  streets  of  the  city 
at  a  rate  exceeding  8  miles  an  hour,  and  a 
speed  in  excess  of  that  rate  constituted  neg- 
ligence, as  a  matter  of  law,  and  rendered 
the  party  operating  the  car  liable  for  any 
injury  caused  by  such  excessive  rate.  What- 
ever additional  injury,  therefore,  was  due  to 
the  excess  of  speed  over  8  miles  an  hour,  was 
an  injury  caused  by  the  defendants'  negli- 
gence. The  excess  in  the  speed  over  that 
rate,  an  excess  which  is  assiuned  by  the  in- 
struction in  question,  must  have  been  the 
direct  cause  of  such  additional  injury.  This, 
additional  injury  from  such  negligence 
would  render  the  defendants  liable  in  the  ac- 
tion, in  the  absence  of  plaintiff's  contribu- 
tory negligence.  If  the  instruction  had  been 
limited  to  the  happening  of  the  collision 
alone,  it  might  not  have  been  objectionable 
in  this  respect  although  even  in  that  case  it 
is  metaphysical  in  form  and  would  have 
tended  to  confuse  the  jury.    But  in  the  m- 
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sertion  that,  under  tbe  eircumatanoeg  stated, 
the  excem  of  speed  could  not  render  the  de- 
fendants liable  in  the  action,  it  was  errone- 
ous. In  eitlier  event  it  should  not  hi»Te  been 
given. 
The  order  is  afiSrmed. 

We  ooneur:  Beatty,  Ch.  J.;  Henshaw,  J.; 
Lwrigan,  J.;  Slosa,  J.;  Angellotti,  J. 

Petition  for  rehearing  denied  May  4, 1906. 


IDAHO  SUPREME  COURT. 

EX  PARTE  BURT  T.  PROUT. 

(—Idaho,  — ,  86  Pao.  276.) 

Board  of  pardons — powers. 

1.  The  board  of  pardons  is  a  branch  of 
the  executive  department  of  the  state  gov- 
emment,  and  its  powers  and  prerogatives, 
as  such,  are  those  of  granting  clemency  to 
eonrvicted  prisoners;  and  it  has  no  power  to 
increase  or  extend  penalties  or  punishment 
pronounced  by  the  sentence  of  a  court. 


Headnotea  by  Ailshib,  J. 


Same — ^parole  of  prisoners. 

2.  The  board  of  pardons  has  power  to 
parole  prisoners  upon  such  terms  and  coo- 
ditions  as  it  may  see  fit,  bo  long  as  those 
terms  and  conditions  aie  neither  immoral 
nor  illegal. 

Same — conditiona. 

3.  Conditions-  attached  to  a  parole  or  par- 
don by  the  board  of  pardons,  that  are  to  ex- 
tend beyond,  or  be  performed  after,  the  ex- 
piration of  the  term  for  which  the  prisoner 
was  sentenced,  are  illegal,  and  cannot  be  en- 
forced after  the  expiration  of  the  term  for 
which  the  prisoner  was  sentenced. 
Prisoner — ^violation  of  parole— ezteniion  of 

term. 

4.  A  prisoner  who  has  been  paroled  by 
the  board  of  pardons,  and  thereafter  re- 
arrested and  returned  to  the  penitentiary, 
is  entitled  to  his  discharge  at  the  expiration 
of  the  period  of  time  for  which  he  was  sen- 
tenced by  the  court;  and  he  cannot  be  law- 
fully detained  under  such  sentence  for  th« 
purpose  of  serving  an  additional  term  equal- 
ing the  time  he  was  out  on  parole. 

/Sullivan,  J.,  dissents.) 

(June  27.  1906.) 


Case  Note.  —  Power  to  impose  in  pardon 
conditions  extending  beyond  term  of  sen- 
tence: ^—^—  The  reason,  if  not  the  weight 
of  authority,  would  seem  to  be  with  the 
proposition  laid  down  in  Ex  faktc  Pbodt, 
that  the  conditions  annexed  to  the  pardon 
of  a  convicted  criminal  cannot  be  enforced 
after  the  expiration  of  his  sentence,  though 
the  question  has  but  seldom  been  presented 
to  the  courts  for  adjudication.  In  addition 
to  the  authorities  cited  in  the  opinion  above, 
attention  may  be  called  to  the  following 
cases: 

The  governor  of  a  state,  in  granting  a 
suspension  of  sentence  to  a  prisoner  in  the 
penitentiary,  cannot  lawfully  impose,  as  a 
condition  to  be  accepted  by  the  latter,  the 
requirement  that,  if  the  governor  should 
revoke  the  suspension,  the  prisoner  may  be 
reimprisoned,  and,  as  a  penalty,  forfeit  the 
diminution  of  his  sentence  which  he  would 
enjoy  under  the  statute  providing  for  such 
dintinution  of  sentence  for  good  conduct, 
were  he  not  to  accept  the  benefits  of  the 
suspension.  State  ex  reL  Davis  v.  Hunter, 
124  Iowa.  669,  104  Am.  St.  Sep.  361,  100  N. 
W.  610. 

On  the  other  hand,  it  has  been  held  that 
a  convict  who  had  been  pardoned  by  the 
governor  upon  the  condition  that  he  leave 
the  state  and  never  return  was  properly  re- 
committed to  the  penitentiary  to  serve  out 
the  unexpired  term  of  his  original  sentence, 
though  he  returned  to  the  state  several 
years  after  the  date  upon  which  his  sentence 
would  have  expired  had  he  served  the  same. 
SUte  V.  Barnes,  32  S.  C.  14,  6  L.R.A.  743, 
17  Am.  St.  Rep.  832,  10  8.  E.  611. 

And  in  Ex  parte  McKenna  (Vt.)  64  Atl. 
77,  it  was  held  that,  when  a  prisoner  who 
had  been  at  large  on  a  conditional  pardon 
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was  recommitted  to  serve  the  remainder  of 
his  term,  the  time  that  he  had  been  at 
large  was  not  to  be  treated  as  time  served 
on  his  sentence;  and  that  the  remainder  of 
the  term  that  he  served  on  reeommitment 
was  that  part  of  the  term  that  remained 
unexpired  at  the  time  he  was  released  by 
the  conditional  pardon.  In  this  case,  how- 
ever, it  was  further  held  that  the  statutory 
deduction  of  time  allowed  for  good  behavior 
was  not  forfeited  by  the  breach  of  the  con- 
ditions of  'the  pardon,  but  should  stand  to 
the  credit  of  the  prisoner  in  tlie  final  com- 
putation of  his  sentence. 

And  in  Huff  v.  Dyer,  4  Ohio  a  C  695,  it 
was  held  that  the  duration  of  the  condition 
subsequent,  annexed  to  a  pardon,  would  be 
limited  to  the  term  of  the  prisoner's  sen- 
tence, unless  an  intention  to  extend  it  be- 
yond that  time  was  manifest  from  the  na- 
ture of  the  condition  or  the  language  in 
which  it  was  imposed.  In  this  case  the 
prisoner  was  discharged  because  the  terms 
of  the  pardon  in  question  did  not,  in  the 
opinion  of  the  court,  imply  that  it  was  con- 
templated to  have  the  condition  operate  be- 
yond the  term  of  his  sentence. 

So,  in  Ex  parte  Hawkins,  61  Ark.  321,  SO 
L.R.A.  736,  54  Am.  St.  Rep.  209,  33  8.  W. 
106,  though  the  opinion  turned  on  another 
point,  and  the  contention  was  not  m«d« 
that  the  conditions  of  the  pardon  in  ques- 
tion could  not  operate  beyond  the  term  of 
the  prisoner's  sentence,  the  prisoner  was  rd- 
egated  to  prison  to  serve  the  remainder  of 
his  sentence,  though  the  condition  of  his 
pardon  had  not  been  violated  until  many 
years -after  the  date  upon  which  his  sen- 
tence would  have  originally  expired  had  he 
remained  in  prison.  ^  i 
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APPUCATION  for  a  writ  of  habeas  cor- 
pus to  secure  the  discharge  of  petitioner 
from  the  state  penitentiary.    Granted. 

The  facts  are  stated  in  the  opinion. 

Mr.  Carl  A.  Davis,  for  petitioner: 

A  sentence  of  a  competent  court  must  be 
held  to  be  subsisting  and  effective  until  ex- 
ecuted, unless  specifically  changed  by  prop- 
er authority. 

Fuller  V.  SUte,  122  Ala.  32,  45  L.R.A. 
602,  82  Am.  St.  Rep.  17,  26  So.  146;  West's 
Case,   111  Uaaa.  443. 

Where  «  prisonei  is  released  on  parole, 
and  the  term  of  his  sentence  is  not  specific- 
'ally  suspended,  it  continues  to  run,  and  ex- 
pires as  it  would  have  done  had  he  served 
his  term  in  the  manner  originally  intended. 

Woodward  v.  Murdock,  IM  Ind.  444,  24 
N.  E.  1047. 

Messrs.  X  J<  Gvheen,  Attorney  Qeneral, 
and  Edwin  Snow,  for  respondent: 

The  power  to  grant  conditional  pardons 
is  expressly  granted  to  the  board  by  the 
Constitution. 

Idaho  Const,  art.  4,  (  7. 

Any  condition  that  is  not  immoral  or  im- 
possible to  perform  is  valid. 

SUte  V  Barnes,  32  S.  C.  14,  6  L.R.A. 
743,  17  Am.  St  Bep.  832,  10  S.  E.  611; 
People  V.  Potter,  1  Park.  Grim.  Rep.  47; 
State  V.  Addington,  2  Bail.  L.  616,  23  Am. 
Dee.  160. 

The  parole  of  a  convict  is  in  the  nature  of 
a  eonditional  pardon. 

ruller  V.  State,  122  Ala.  32,  46  L.R.A.  602, 
82  Am.  St.  Rep.  17,  26  So.  146;  Re  Convicts, 
73  y*.  414,  66  IjJRJl.  668,  51  Atl.  10. 

AUsUe,  J.,  delivered  the  opinion  of  the 
court: 

Hie  petitioner  was,  on  the  18th  day  of 
Hay,  1903,  sentenced  to  serve  a  term  of  three 
years  in  the  Btati9  penitentiary  for  the  crime 
of  embezzlement;  the  judgment  providing 
that  the  term  of  imprisonment  should  com- 
mence to  run  from  the  date  of  his  delivery 
to  the  warden  of  the  penitentiary.  He  was 
received  at  the  penitentiary  on  the  24th  day 
of  May,  1903,  and  continued  upon  the  serv- 
ice of  his  sentence  until  the  6th  day  of 
October,  1904,  on  which  date  he  was  re- 
leased by  the  1>oard  of  pardons  on  parole, 
under  ({  12  and  14  of  the  act  of  February 
2,  1899  (Sess.  Laws  1899,  pp.  11,  12).  His 
parole  carried  with  it  various  and  sundry 
conditions  and  requirements  as  to  his  move- 
ments and  conduct  during  his  absence  from 
the  penitentiary.  It  required  him  to  re- 
main within  the  state  and  within  the  con- 
fines of  certain  counties  therein  designated; 
that  he  should  make  a  written  report  to 
the  warden  on  the  first  day  of  each  and 
every  month,  stating  his  employment  or 
occupation,  the  amount  of  his  earnings,  and 
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an  itemized  account  of  his  expenditures,  and 
that  such  report  should  be  certified  by  his 
employer  or  those  from  whom  he  had 
worked;  and  that  he  might  be  returned  to 
the  p^iitentiary  at  the  will  and  upon  the 
demand  of  the  board  of  pardons;  and  con- 
cludes with  the  following  language:  "And 
upon  his  return  he  shall  serve  out  the  full 
unserved  time  of  his  original  sentence,  with- 
out any  commutation  of  time."  The  prisoner 
was  returned  to  the  penitentiary  on  the  2d 
day  of  March,  1906,  on  the  ground  that  he 
had  violated  the  provisions  of  his  parole. 
The  board  ordered  his  good-time  credit  for- 
feited and  also  the  period  of  four  months 
and  twenty-six  days  that  he  was  out  on 
parole  forfeited,  and  directed  that  he  enter 
upon  the  original  sentence  and  serve  it  in 
full  as  though  he  had  never  been  released. 
The  three-year  sentence  would  have  expired 
on  May  24,  1906,  without  giving  him  any 
credit  for  good  time;  hut  under  the  diree> 
tion  of  the  hoard  his  sentence  would  not 
expire  after  iiis  return  to  prison  until  the 
20th  of  October,  1906.  It  is  now  nearly  one 
month  over  three  years  since  the  prisoner 
was  delivered  to  the  warden  of  the  peniten- 
tiary, and  he  applies  for  his  discharge  on 
habeas  corpus  upon  the  ground  that  the 
term  of  his  sentence  has  expired,  and  that 
neither  the  warden  nor  the  board  of  par- 
dons has  any  Iqpil  right  to  further  detain 
him. 

It  is  contended  by  counsel  for  the  state 
that  under  |  7  of  article  4  of  the  Constiti!!- 
tion  the  board  of  pardons  are  granted  full 
power  and  authority  to  do  the  acts  and 
things  complained  of  in  this  case.  That  sec- 
tion of  the  Constitution  provides,  among 
other  things,  as  follows:  "The  governor, 
secretary  of  state,  and  attorney  general  shall 
constitute  a  board  to  be  Icnown  as  the 
'board  of  pardons.'  Said  hoard  or  a  major- 
ity thereof  sliall  have  power  to  remit  fines 
and  forfeitures,  and  to  grant  commutations 
and  pardons  after  conviction  and  judgment 
either  absolutely  or  upon  such  conditions 
as  they  may  impose  in  all  cases  of  offenses 
against  the  state  except  treason  or  con- 
viction on  impeachment,"  etc.  Act  Febru- 
ary 2,  1899  (Sess.  Laws  1899,  pp.  11,  12), 
which  prescribes  the  manner  and  method 
and  conditions  for  paroling  prisoners,  pro- 
vides, in  i  13  thereof,  "that  such  convict 
while  on  parole  shall  remain  in  the  legal 
custody  and  under  control  of  the  board  of 
pardons,  and  subject  at  arty  time  to  be 
taken  within  the  inclosure  of  the  said  peni- 
tentiary; and  full  power  to  retake  and  reim- 
prison  any  convict  &x»  upon  parole  is  hereby 
conferred  upon  said  board,  whose  written 
order,  certified  by  the  warden,  shall  be  suffi-  • 
cient  warrant  for  all  prisoners  named  in  it. 
.  .  ."  It  is  urged  by  the  attorney  ae» 
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eral  that  the  board  of  pardons  may  im- 
pose any  conditions  whatever  upon  the 
granting  of  a  parole.  That  proposition  is 
correct,  and  is  the  well-settled  and  uniform 
rule  of  law  as-  adopted  both  in  this  country 
and  in  England,  and  was,  indeed,  the  rule 
of  the  common  law.  4  Bl.  Com.  401;  Ar- 
thur V.  Craig,  48  Iowa,  264,  30  Am.  Rep. 
395;  United  States  v.  Wilson,  7  Pet.  160, 
8  L.  ed.  640;  Ex  parte  Wells,  18  How.  307, 
15  L.  ed.  421;  State  v.  Smith,  1  Bail.  L. 
283,  19  Am.  Dec.  679;  Lee  v.  Murphy,  22 
Qratt.  789,  12  Am.  Rep.  563;  Ex  parte 
Marks,  64  Cal.  29,  49  Am.  Rep.  684,  28 
Pac.  109;  Kennedy's  Case,  135  Mass.  48; 
State  ex  rel.  O'Connor  v.  Wolfer,  53  Minn. 
135,  10  L.R.A.  783,  39  Am.  St.  Rep.  582, 
54  N.  W.  1065;  24  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  566.  This  rule  is  subject  to  the 
same  restrictions  which  attach  to  the  of- 
ficial acts  and  conduct  of  all  public  officials, 
namely,  that  they  must  not  be  immoral  or 
illegal.  There  can  be  no  doubt  but  that, 
under  the  Constitution  and  statute  as  above 
cited,  that  board  of  pardons  may,  upon  the 
granting  of  a  pardon,  commutation,  or  pa- 
role, attach  such  conditions  a«  ihej  see  fit, 
so  long  as  they  are  not  immoral,  illegal, 
or  impossible  of  performance,  provided  they 
are  to  be  kept  and  performed  or  complied 
with  during  the  term  for  which  the  prisoner 
was  sentenced  1^  the  judgment  of  the  court. 
Under  our  Constitution,  it  is  the  duty  and 
prerogative  of  the  l^islative  department  to 
define  crimes  and  fix  the  maximum  and  min- 
imum penalty  that  may  be  imposed  for  the 
commission  thereof.  It  is  the  duty  of  the 
judicial  department  to  try  offenders  against 
those  laws,  and,  wpoa  conviction,  to  sentence 
them  under  the  statute.  Under  the  laws  of 
this  state,  there  is  no  such  thing  as  an  in- 
definite or  indeterminate  sentence  as  is  pro- 
vided for  in  many  of  the  states  from  which 
authorities  have  been  cited  by  the  attorney 
general.  In  this  state  the  sentence  and 
judgment  of  the  court  must  be  specific,  cer- 
tain, and  definite.  The  board  of  pardons 
belongs  to  the  racecutive  department  of  the 
state,  and  its  privilege  and  prerogative  is 
that  of  granting  clemency.  It  is  a  board  of 
clemency,  rather  than  a  punitive  body.  In- 
stead of  pronouncing  judgment  and  sen- 
tence, and  imposing  punishment,  its  pre- 
rogative and  authority  is  that  of  forgiving 
offenses  and  remitting  penalties,  wiping  out 
judgments  and  sentences  of  conviction  either 
in  whole  or  in  part.  Whenever  such  board 
undertakes  to  increase  or  extend  the  penalty 
or  punishment  imposed  upon  a  convict  by 
a  decree  of  court,  they  at  once  pass  beyond 
the  realm  of  their  jurisdiction  and  author- 
ity, and  infringe  upon  the  judicial  power  of 
the  state. 

It  is  urged,  however,  that  this  imprison- 
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ment  does  not  amotut  to  an  increase  or  ex- 
tension of  the  judgment  of  the  court  for 
the  reason  that  the  prisoner  was  at  large 
and  enjoying  his  liberty  during  the  four 
months  and  twenty-six  days  that  he  waa 
out  on  parole,  and  that  the  sentence  was, 
during  that  time,  merely  suspended.  It 
seeras  to  us  that  that  contention  is  fully 
answered  by  §  13  of  the  statute  above 
quoted,  wherein  it  provides  that  the  pris- 
oner shall  be  under  the  control  of  the  board 
of  pardons,  and  shall  report  to  the  warden 
from  time  to  time.  It  was  also  required,  as 
we  have  heretofore  seen,  by  the  terms  of  the 
parole,  that  he  should  remain  in  a  certain 
designated  territory  and  constantly  report 
his  movements,  employment,  etc.,  to  the 
warden.  This  contention  is  very  fully  and 
ably  answered  by  the  court  in  Woodward 
T.  Murdock,  124  Ind.  430,  24  N.  E.  1047, 
where  the  chief  justice  says:  "During  the 
time  that  he  was  out  on  parole  he  was  not 
a  free  citizen;  he  was,  as  we  have  seen,  still 
a  prisoner,  and,  notwithstanding  his  prison 
bounds  were  not  so  contracted  as  were  the 
prison  bounds  of  the  insolvent  debtor  at 
the  time  our  laws  recognized  imprisonment 
for  debt,  still  he  was  given  prison  bounds. 
He  was  not  permitted  to  come  into  the  state 
of  Indiana.  All  the  consequences  of  the 
judgment  were  upon  him,  except  that  he  had 
leave  of  absence  from  the  prison.  As  the 
appellant  was  a  prisoner  absent  from  the 
prison  by  proper  authority,  under  no  view 
of  the  case,  in  our  opinion,  could  his  im- 
prisonment be  continued  longer  than  the 
period  for  which  he  was  sentenced  less  his 
credit  for  good  time.  But  if  the  appellant 
is  to  be  regarded  as  having  been  a  free  man 
during  the  time  he  was  out  of  prison  on 
parole,  he  was  entitled  to  his  release  at  the 
time  this  proceeding  was  instituted.  It 
was  only  by  virtue  of  the  judgment  of  the 
Marion  criminal  court  that  the  appellant 
was  held  as  a  prisoner;  it  by  its  very  terms 
only  condemned  him  for  five  years  from  its 
date  less  any  time  for  which,  under  the 
law,  he  might  be  entitled  to  credit."  West's 
Case,  111  Mass.  444. 

Some  of  the  cases  cited  by  counsel  for  the 
state  contain  dicta  to  the  effect  that  there 
is  no  limit  to  the  conditions  that  may  be 
imposed  by  the  pardoning  power  upon  pa- 
roling or  pardoning  a  convict  But  thoee 
statements  are,  in  most  cases,  made  in  the 
consideration  of  questions  other  than  tile 
one  presented  in  this  ease.  In  Fuller  r. 
State,  122  Ala.  32,  45  L.R.A.  602,  82  Am. 
St.  Rep.  17,  26  So.  146,  it  was  held  by  the 
Alabama  court  that  the  statute  of  that 
state  in  express  terms  provided  that,  in 
case  the  prisoner  should  be  returned,  be 
should  enter  upon  the  service  of  his  original 
sentence  the  same  "as  thoughjio  parole  liad 
Digitized  by  VjOOQIC 


i«oe. 


Ex  Pabte  PROUT. 


1007 


been  granted  him."  In  Re  ConTicU,  73  Vt. 
414,  58  L.R.A.  658,  51  Atl.  10,  there  is  an 
extended  discussion  of  this  question  and  the 
citation  of  many  authorities,  but  a  careful 
examination  of  that  case  shows  that  the 
statute  of  Vermont  provided  for  what  the 
court  of  that  state  designates  as  "indeter- 
minate" sentence.  Upon  conviction  of  the 
accused  the  trial  court  seems  to  merely 
pronounce  the  maximum  and  minimimi  term 
of  imprisonment,  and,  after  the  prisoner  has 
served  the  minimum  term,  it  is  left  to  the 
discretion  of  the  pardoning  power  as  to 
when  he  shall  thereafter  be  discharged  prior 
to  serving  out  the  maximum  sentence.  Ckm- 
lon'a  Case,  148  Mass.  168,  19  N.  E.  164,  is 
not  in  point  here  for  the  reason  that  at  the 
time  that  case  waa  decided  there  was  a  stat- 
ute in  Massachusetts  providing  that,  in 
case  of  the  return  of  a  prisoner  who  had 
been  paroled,  "in  computing  the  period  of 
his  confinement,  the  time  between  his  re- 
lease upon  said  permit  and  his  return  to 
the  reformatory  shall  not  be  taken  to  be 
any  part  of  the  term  of  the  sentence." 
In  People  v.  Cummings,  88  Mich.  240,  14 
L.R.A.  286,  50  N.  W.  310,  the  court  had 
under  consideration  a  statute  authorizing 
an  indeterminate  sentence  where  the  court 
oonid  merely  pronounce  the  maximum  and 
minimum  penalty,  and  the  remainder  was 
left  to  the  determination  of  the  pardoning 
power.  The  court  held  such  an  act  uncon- 
stitutional as  being  an  infringement  upon 
the  judicial  power  of  the  state. 

It  certainly  cannot  be  said  that  a  man 
is  a  free  man  enjoying  the  liberty  and  free- 
dom usually  accorded  other  citizens  when 
he  is  compelled  to  confine  hia  movements  to 
a  specified  locality  and  to  report  his  con- 
duct, his  daily  labor,  his  earnings  and  ex- 
penditures, from  time  to  time  to  a  prison 
official,  and  is  subject  and  liable  at  any 
day,  and  without  notice,  or  the  right  of 
trial,  or  the  right  to  apply  to  the  courts, 
to  be  taken  to  the  state  penitentiary  and 
there  imprisoned  and  confined  at  the  will 
of  designated  officials.  Such  a  view  of  the 
Constitution  and  statute  would  amount  to 
turning  what  the  framers  of  the  Constitu- 
tion intended  to  be  a  board  of  clemency  in- 
to a  board  of  punishment.  It  seems  to  us 
that  in  maintaining  such  a  view  we  would 
lose  sight  of  the  purposes  of  the  parole 
statute.  That  statute  was  never  intended 
as  a  vindictive  or  punitive  statute,  but 
rather  as  a  reformatory  measure.  It  was 
intended  that  a  prisoner  who  had  served  out 
one  third  of  his  term,  and  had  made  a  good 
record  as  a  prisoner,  might  be  put  on  his 
good  behavior  and  word  of  honor;  and 
that,  so  long  as  he  might  keep  his  promise, 
he  could  go  free;  and  that,  whenever  he 
violated  the  terms  and  conditions  thereof, 
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he  might  be  subject  to  return  to  serve  out 
the  remainder  of  the  term  for  which  he  was 
sentenced.  We  find  that  some  of  the  au- 
thorities have  entered  into  many  refine- 
ments and  nice  distinctions  in  the  definition 
of  pardon,  commutation,  and  parole.  We 
think  it  clear,  however,  that  whatever  dis- 
tinction may  be  drawn,  and  whatever  defi- 
nition may  be  given,  that  they  all  are  acts 
of  clemency,  and  are  grants  emanating  from 
the  executive  department  of  the  state  with- 
out compensation  or  consideration  from  the 
recipient.  It  appears  equally  tiear  to  us 
that  a  pardon,  either  absolute  or  condi- 
tional, is  not  effective  until  received  and 
accepted.  In  so  far  as  a  clemency  has  one* 
been  received  and  enjoyed,  it  would  seem 
impossible  to  recall  or  revoke  it.  The  revo- 
cation could  only  extend  to  that  part 
not  yet  enjoyed.  Pardon  or  executive  clem- 
ency is  a  gift.  One  who  promises  to  make 
a  gift  may  keep  his  promise  in  whole  or 
part,  or  he  may  decline  entirely;  but  after 
the  delivery  he  cannot  recover  the  thing 
given,  and,  even  if  he  should  again  come  in- 
to possession  of  it,  he  cannot  retain  it.  1 
Page,  Contr.  {  281.  He  may  decline  at  any 
time  he  pleases  to  give  any  more,  but  that 
fact  does  not  devest  the  donee  of  title  to 
that  which  he  has  already  received.  In 
that  view  of  the  case,  while  the  pardoning 
board  would  have  unquestionable  authority 
to  recall  their  parole  and  return  the  pris- 
oner at  any  time,  it  seems  equally  clear 
that  they  cannot  wipe  out  or  obliterate  the 
clemency  the  prisoner  has  already  received 
and  enjoyed.  It  would  seem  strange  if  they 
can  turn  round  and  punish  him  the  same 
length  of  time  that  he  has  been  enjoying 
their  clemency. 

The  term  for  which  the  prisoner  was  sen- 
tenced having  expired,  the  warden  has  no 
authority  for  his  further  detention.  It  is 
therefore  ordered  and  adjudged  that  tba 
prisoner  be  forthwith   discharged. 

Stockslager,  Ch.  J.,  concurs. 

Sullivan,  J.,  dissenting: 

I  am  unable  to  concur  in  the  conclusion 
reached  by  a  majority  of  the  court.  I  shall 
not  discuss  whether  a  parole  is  a  condi- 
tional pardon  or  not,  as  I  do  not  think  that 
question  very  material  here,  and  the  only 
question  of  importance  in  this  case  is 
whether  the  board  of  pardons  exceeded  its 
powers  in  imposing  in  the  parole  of  the 
petitioner  the  following  provision:  "And 
upon  his  return  he  shall  serve  out  the  full 
unserved  term  of  his  original  sentence  with- 
out any  commutation  of  time."  Is  that  a 
condition  that  may  be  imposed  by  said 
board?  In  §  7  of  article  4  of  the  Constitu- 
tion of  Idaho  we  find,  among  others,,  itlw 
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following  provision:  '•Said  board,  or  a  ma- 
jority thereof,  shall  have  the  power  to  re- 
mit fines  and  forfeitures,  and  to  grant  com- 
mutations and  pardons  after  conviction  and 
judgment,  either  absolutely  or  upon  such 
conditions  as  they  may  impose,  in  all  cases 
of  offenses  against  the  state  except  treason 
or  conviction  on  impeachment.  The  legis- 
lature shall  by  law  prescribe  the  sessions 
of  said  board  and  the  manner  in  which 
application  shall  be  made,  and  r^ulate  pro- 
ceedings thereon." 

It  is  conceded  by  the.  majority,  under  cer- 
tain autboritiea  cited  in  the  majority  opin- 
ion and  xmder  our  Constitution  and  statute, 
as  follows :  "There  can  be  no  doubt  but  that, 
under  the  Constitution  and  statute  as  above 
cited,  the  board  of  pardons  may,  upon  the 
Ranting  of  a  pardon,  commutation,  or  pa- 
role, attach  such  conditions  as  they  see  fit 
BO  long  as  they  are  not  immoral,  ill^al,  or 
impossible  of  performance,  provided  they 
are  to  be  kept  and  performed  or  complied 
with  during  the  term  for  which  the  prisoner 
was  sentenced  by  the  judgment  of  the 
court"  They  then  proceed  to  hold  that  the 
above-quoted  provision  of  th«  parole  agree- 
ment was  illegal  because,  as  I  understand 
them,  they  claim  it  increases  the  term  of 
imprisonment  of  the  i>etitioner.  I  do  not 
maintain  that  the  board  would  have  power 
or  authority,  under  said  provision  of  the 
Constitution,  to  make  a  valid  parole  agree- 
ment with  a  prisoner  who  had  been  con- 
victed and  sentenced  to  imprisonment  for  a 
term  of  years  that,  in  case  he  violated  Ms 
parole  agreement,  he  mi^t  be  arrested  and 
hung  for  the  violation  of  such  agreement. 
But  what  I  do  maintain  is  that  the  board 
has  autiiority  to  require  the  convict  to  serve 
out  the  unexpired  part  of  his  term,  in  case 
he  violates  his  parole;  that  he  shall  have 
no  credit  for  tbe  time  he  was  out  on  parole, 
but  must  serve  his  entire  term,  in  ease  of  a 
violation  thereof.  As  I  view  it,  that  condi- 
tion is  not  immoral,  impossible,  nor  is  it 
illegal,  and  is  not  in  violation  of  any  pro- 
vision of  our  statutes.  I  think  it  a  very 
reasonable  provision  in  such  an  agreement 
and  one  authorized  by  said  provision  of  our 
Constitution.  The  people  of  this  state  have 
spoken  through  the  state  Constitution  to  the 
board  of  pardons-,  and  said  to  them  that 
in  granting  commutations  you  may  grant 
them  absolutely  or  upon  such  conditions  as 
you  may  impose.  In  commenting  upon  Ful- 
ler V.  State,  122  Ala.  32,  46  L.R.A.  502, 
82  Am.  St.  Rep.  17,  26  So.  146,  my  brothers 
say  "that  the  statute  of  that  state  in  ex- 
press terms  provided  that,  in  case  the  pris- 
oner should  be  returned,  he  should  enter 
upon  the  service  of  his  original  sentence  the 
same  'as  though  no  parole  had  been  grant- 
ed.' "  And  in  commenting  on  Conlon's  Case, 
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148  Mass.  168,  19  N.  B.  164,  say  that  that 
case  is  not  in  point  here  for  the  reaaoa 
that  at  the  time  the  case  was  decided  tkert 
was  a  statute  in  Massachusetts  providing 
that,  in  case  of  the  return  of  a  {nrisoner 
who  had  been  paroled  there,  "in  computing 
the  period  of  his  conviction  the  time  be- 
tween his  release  upon  said  permit  and  his 
return  to  the  reformatory  shall  not  be  taken 
to  be  any  part  of  the  term  of  the  sentence." 
Thus  the  comments  of  my  associates  upon 
those  cases  would  indicate  that  the  legisla- 
ture had  the  power  to  impose  the  terms 
there  stated;  but  that,  as  the  legislature  of 
this  state  had  enacted  no  statute  author- 
izing that  condition  in  the  parole  agree- 
ment, the  board  did  not  have  the  power  to 
impose  it.  I  recognize  the  fact  that  thia 
state  has  no  statute  in  that  regard,  sodl 
as  Alabama  and  other  states  have,  where 
the  legislature  of  the  several  states  hav» 
provided  in  express  terms  that,  in  ease  • 
prisoner  violates  the  terms  of  his  parole, 
he  may  be  returned  to  prison  and  serve  out 
his  sentence  "as  though  no  parole  had  been 
granted  him."  Can  it  be  possible  that  the 
legislature  has  greater  power  in  this  state, 
in  prescribing  conditions  on  which  a  pris- 
oner may  be  paroled,  than  the  people  au- 
thorised by  the  Constitution  and  confer 
on  the  board  of  pardons?  The  people  of 
the  rtate  have  spoken  directly  to  the  board 
of  pardons  and  said :  '^ou  may  grant  eom- 
mntation  and  pardons  after  conviction  and 
judgment,  either  absolutely  or  upon  such 
conditions  as  yoa  may  impose;"  and  that 
the  legislature  Bhall,  by  law,  prescribe  th« 
sessions  of  said  board  and  the  manner  in 
which  applications  for  pardon  shall  be  made, 
and  may  regulate  the  proceedings  thereon. 
That  is  the  extent  of  legislative  power.  W« 
have,  in  S  7,  art.  4,  of  the  Constitution,  • 
power  imposed  on  the  board  of  pardons  to 
grant  parole  upon  such  conditions  as  they 
may  impose;  and  in  the  same  section  the 
people  have  said  to  the  legislature:  Yoa 
"shall,  by  law,  prescribe  the  session  of  said 
board  and  the  manner  in  which  application 
shall  be  made,  and  regulate  the  proceedings 
thereon."  The  people,  by  their  Constitution, 
have  prescribed  in  that  section  what  the 
legislature  may  do  in  regard  to  paroles  and 
pardons,  and,  by  provisions  of  said  section, 
have  given  the  legislature  certain  authority 
therein,  and  have  prohibited  the  legislature 
from  interfering  in  any  manner  with  the 
"conditions"  that  may  be  imposed  by  said 
board  in  granting  paroles.  It  is  declared, 
in  §  2,  art.  1,  of  the  Constitution,  that  all 
political  power  is  inherent  in  the  people, 
and  my  brothers,  by  their  conclusions  ia 
this  matter,  would  hold  that,  regardless  of 
said  provisions  of  the  Constitution,  the  leg- 
islature of  this  state  has  the  power  to  limit 
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the  beard  of  pardons  in  imposing  condi- 
tions on  paroled  prisoners.  They  thus  hold 
that  the  creature,  the  legislature,  has  great- 
er power  than  tiie  people,  the  creator. 

I  cannot  concur  in  that  conclusion.  So 
ttr  as  I  bare  investigated,  the  Constitution 
of  neither  of  the  states  from  which  deci- 
sions have  been  cited  have  a  similar  pro- 
vision in  their  Constitution  as  said  |  7,  art. 
4,  of  the  Constitution  of  Idaho;  and,  if 
they  have,  the  acts  of  the  several  l^sla- 
tures  of  those  states  giving  the  pardoning 
power  authority  that  it  had  under  the  Con- 
stitution, it  would  only  be  a  work  of  super- 
erogation, and  not  void.  We  find  iji  said 
{7a  grant  of  power  to  the  board  of  par- 
dons, and  we  find  in  the  same  section  a 
prohibition  on  the  legislature  from  pre- 
scribing in  any  manner  the  conditions  that 
may  be  imposed  by  the  board  on  the  paroled 
prisoner.  In  the  opinion  of  the  judges  in 
Re  Convicts,  73  Vt.  414,  56  L.R.A.  658,  51 
Atl.  10,  the  court  said:  "The  authorities 
seem  to  agree  that,  when  a  convict  fails  to 
perform  the  conditions  of  his  pardon,  he 
is  liable  to  be  remitted  to  his  original  sen- 
tence. This  is  the  only  logical  result,  for 
by  nonperformance  of  the  conditions  the 
pardon  becomes  void  and  the  prisoner  is  in 
the  same  state  in  which  he  was  at  the  time 
his  pardon  was  granted."  Can  it  be  pos- 
(lible  that  ijie  authorities  agree  upon  that 
proposition  and  have  not  held  such  a  con- 
dition of  jthe  parole  illegal !  It  seems  they 
liave.  In  those  states  the  sentence  and  judg- 
ment in  a  criminal  case  must  be  specific, 
eertain,  and  definite,  the  same  as  in  our 
own  state.  A  parole  is  not  an  increase  of 
the  «entenee.  In  the  Vermont  case  above 
cited,  the  court  refers  to  the  case  of  Arthur 
V.  Craig,  48  Iowa,  264,  30  Am.  Rep.  896, 
where  the  conditions  were  that  during  the 
remainder  of  the  convict's  term  of  sentence 
he  oould  refrain. from  the  use  of  intoxicat- 
ing liquors,  use  all  proper  exertion  for  the 
support  of  his  mother  and  sister,  and  not 
be  convicted  of  any  criminal  offenise  against 
the  laws  of  the  state,  with  the  further  eon- 
dition  that  upon  the  failure  to  comply  there- 
with he  should  be  subjected  to  summary 
arrest  upon  the  warrant  of  the  governor  and 
thereon  be  remitted  to  his  former  custody 
to  serve  the  remainder  of  the  term  of  his 
soitence.  The  Vermont  court  said:  "Ref- 
erence might  be  made  to  pardons  containing 
still  other  and  different  conditions,  but  it 
is  unnecessary.  In  the  light  of  the  author- 
ities what  good  reason  can  be  given  why 
the  governor,  under  his  constitutional  pow- 
ers, may  not  grant  a  parole  with  all  the 
conditions  intended  by  th'b  law  to  be  im- 
posed by  the  board  of  prison  commissions 
with  tike  effect?"  That  question  is  an- 
swered by  holding  that  there  is  no  good 
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reason  why  those  conditions  may  not  be 
imposed.  There  the  pardoning  board  had 
the  authority  to  impose  that  condition,  and 
the  question  was  as  to  whether  the  gov- 
ernor had  the  same  power. 

But  my  brothers  would  say  that  Iowa  has 
a  statute  authorizing  those  conditions.  Can 
an  illegal,  immoral,  or  impossible  condition 
be  made  effective  by  legislative  enactment! 
If  the  legislature  has  the  authority  by  stat- 
ute to  authorize  the  l>oard  to  impose  those 
conditions,  the  people  themselves  certainly 
have  the  power,  through  their  Constitution, 
to  grant  that  power  to  the  board  of  par- 
dons. Qranted  that  the  people  did  not  in- 
tend by  the  said  provision  of  the  Cmstitn- 
tion  to  give  the  board  of  pardons  power  to 
impose  on  paroled  convicts  illegal,  immoral, 
or  impossible  condition.  The  condition  ia 
the  pardon  under  consideration  is  not  il- 
legal, immoral,  or  impossible,  and  there- 
fore the  pardoning  board  luui  the  right  and 
authority  granted  them  direct  from  the  peo- 
ple to  impose  it.  The  prisoner  should  be 
remanded. 


KANSAS  SUPSKME  COURT. 

W.  H.  LEW  ARK  et  aL,  Plfl^  in  Bir., 

SOPHIA  PARKINSON. 

(—  Kan.  — ,  85  Paa  601.) 

Cab  proprietor— liability. 

1.  Proprietors  of  hacks  and  cabs,  earry- 
ing  passengers  for  hire,  are  liable  for  all 
injuries  caused  by  their  failure  to  provide 
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Case  Note.  — Duty  and  liability  of  pro? 

prietor  of  public  hack  or  cab: That  a 

proprietor  of  public  vehicles  is  required  to 
exercise  a  high  decree  of  care  for  the  safety 
of  his  passengers  is  well  settled  by  the  au- 
thorities ;  and  this  duty  has  been  expressed 
in  various  language  by  the  different  courts. 

Thus,  in  Benner  livery  &  Undertaking  Co. 
V.  BuBSon,  68  111.  App.  1,  it  was  declared  to 
be  the  duty  of  a  liveryman,  as  a  carrier  of 
passengers,  to  furnish  for  his  vehicles  com- 
petent, skilful,  and  careful  drivers,  and  t« 
use  such  care,  vigilance,  and  foresight  un- 
der the  circumstances  and  in  view  of  the 
service  undertaken  and  the  mode  of  convey- 
ance adopted  as  would  reasonably  guard 
against  and  prevent  accidents  and  conse- 
quent injuries  to  passengers;  and,  if  a  pas- 
senger is  injured  because  of  a  slight  neglect 
or  want  of  care  on  the  part  of  the  livery- 
man in  this  regard,  the  latter  is  liable  in 
damages  for  the  same.  In  this  case  it  was 
also  held  that  the  liveryman's  driver  wa» 
careless  and  incompetent,  and  guilty  of  cul- 
pable negligence  becaiue  he  stopped  his  team 
of  horses,  Utohed  to  a  carriage  in  which  pas- 
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suitable  vehicles,  safe  horses  and  harness, 
and  a  competent,  careful  driver. 
Same — ^instruction. 

2.  When  the  proprietors  of  a  line  of 
hacks  and  cabs,  engaged  in  carrying  pas- 
sengers for  hire,  are  sued  for  damages  sus- 
tained by  a  passenger  in  a  runaway,  caused 
by  the  team  becoming  frightened  and  the 
harness  breaking,  an  instruction  is  properly 
refused  which  charges  that  carriers  are  not 
liable  far  a  mistaken  exercise  of  judgment 
on  the  part  of  their  servants  in  an  emer- 
gency, nor  for  a  failure  of  such  servants  to 
act  with  the  utmost  promptitude  when  the 
circumstances  are  such  as  to  afford  no  time 
for  deliberation. 
Damages — expenses. 

8.  Expenses  incurred  by  an  injured  pas- 
senger, which  resulted  from  the  injuries,  in- 
cluding compensation  for  services  of  nurses, 
are  proper  elements  of  damages  in  an  ac- 
tion against  the  carrier  in  such  a  case,  not- 
■  withstanding  the  services  were  performed 
by  a  member  of  the  family  of  the  injured 


person,  if  the  services  were  necessary  and 
the  charges  reasonable.' 

(May  12,  1906.) 

ERROR  to  the  District  Court  for  Mont- 
gomery County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  acti<xi  brou^t  to 
recover  damages  for  personal  injuries  al- 
leged  to  have  been  caused  by  defendants' 
negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  H.  Keith  and  Chailea  Baclwt, 
for  plaintiffs  in  error: 

There  it  no  liability  for  the  son'*  ex- 
penses. 

3  Su&erland,  Damages,  Ist  ed.  pp.  720, 
721;  Drink  water  t.  Dinsmore,  80  N.  Y. 
390,  36  Am.  Rep.  024. 

Messrs.  Benson  &  Harris,  for  defendant  in 
error : 

The  expenses  were  recov«rabIe. 


sengers  were  seated,  near  a  mill  from  which 
the  noise  of  a  steam  whistle  or  of  escaping 
steam  might  frighten  the  horses,  and  failed 
to  retain  the  lines,  or  to  adopt  any  means 
to  control  his  team  or  to  prevent  it  from 
running  away,  while  he  got  down  from  his 
seat  to  close  the  windows  in  the  carriage. 

The  proprietor  of  a  public  hack  is  required 
to  exercise  more  than  ordinary  care  to  pro- 
vide good  and  strong  vehicles  for  the  use  of 
his  passengers.  It  is  his  duty  in  this  re- 
gard to  use  the  "utmost  care  and  sldU  which 
prudent  men  are  accustomed  to  use  under 
the  circumstances."  He  is  bound  to  use  such 
care  and  diligence  as  the  most  careful  and 
vigilant  man  would  observe  in  the  exercise 
of  the  utmost  prudence  and  foresight ;  and  he 
is  therefore  responsible  for  the  slightest  neg- 
ligence or  want  of  skill  in  himself  or  serv- 
ants, and  will  be  held  liable  for  all  accidents 
and  injuries  to  his  passengers  which  could 
have  been  prevented  by  human  care  and 
foresight.  Bonce  v.  Dubuque  Street  R.  Co. 
63  Iowa,  278,  36  Am.  Rep.  221,  6  N.  W.  177. 

So,  too,  it  is  the  duty  of  proprietors  of 
public  hacks  to  exercise  such  care  and  fore- 
sight as  to  carry  safely  those  whom  they 
take  into  their  vehicles;  and  they  will  be 
held  responsible  for  any  injuries  to  their 
passengers  caused  by  their  slightest  neglect 
in  this  particular.  Lemon  v.  Cbanslor,  68 
Mo.'  340,  30  Am.  Rep.  799.  It  was  further 
held  in  this  case  that,  if  a  passenger  was 
injured  by  the  breaking  down  of  a  hack,  the 
presumption  is  that  it  was  occasioned  by 
the  negligence  of  the  carrier,  and  the  bur- 
den of  proof  was  upon  him  to  show  that 
there  was  no  negligence  whatever  upon  his 
part,  and  that  the  injury  was  occasioned  by 
inevitable  accident,  or  by  some  cause  which 
human  care  and  foresight  could  not  prevent. 

And  the  proprietors  of  an  omnibus  are 
bound  to  use  more  than  ordinary  care ;  they 
must  exercise  the  utmost  care  and  diligence 
of  cautious  persons  to  prevent  injuries  to 
their  passengers,  and  will  be  liable  for  any 
6L.R.A.{N.S.) 


injury  to  a  passenger  which,  in  the  exercise 
of  reasonable  care  and  skill,  could  have  been 
prevented.  Youmans  v.  Padden,  1  Mich.  N. 
P.  127.  In  this  case  the  defendant  was 
deemed  guilty  of  culpable  negligence  in  leav- 
ing his  horses  in  front  of  a  hotel,  nnhitched 
and  unattended,  while  passengers  were  with- 
in the  omnibus,  no  matter  what  his  custom 
was  or  how  gentle  his  team  had  been,  in 
view  of  the  fact  that  by  statute  it  was  im- 
lawful  thus  to  leave  a  team. 

And  it  is  the  duty  of  the  driver  of  a  pub- 
lic hack,  while  driving  along  a  street  in  the 
nighttime,  to  keep  a  prudent  and  careful 
lookout  ahead  of  him,  and  to  use  all  reason- 
able care  to  avoid  obstructions  or  excava- 
tions in  the  street, — such  care  as  an  ordi- 
narily prudent  person  in  his  situation  and 
under  the  circumstances  in  which  he  found 
himself  would  be  accustomed  to  exercise; 
and,  while  he  has  the  right  to  assume  that 
the  street  is  free  from  excavations,  he  is 
not  thereby  relieved  from  the  duty  of  using 
proper  care  to  avoid  the  same.  But,  if  he 
does  not  in  fact  know  of  the  existence  of 
this  excavation,  and  by  the  exercise  of  rea- 
sonable care  could  not  have  known  of  it,  he 
is  not  in  fault.  Fisher  v.  Tyron,  16  Ohio 
C.  C.  641. 

And  whether  the  injured  passenger  was 
riding  gratuitously  or  not  makes  no  differ- 
ence as  to  the  duty  incumbent  upon  the 
owner  of  the  hack,  nor  as  to  his  liability  for 
injuries  to  the  passenger  caused  by  his  fail- 
ure to  fulfil  his  duty.  Benner  Livery  &  Un- 
dertaking Co.  V.  Busson  and  Lemon  t. 
Chanslor,  supra. 

But  the  proprietor  of  a  public  hack  is 
not  responsible  for  an  injury  caused  by  care- 
less driving,  to  one  who  gets  into  his  car- 
riage without  his  consent  or  knowledge,  and 
the  careless  drivipg  occurs  while  the  driver 
is  ignorant  of  the  person's  presence  in  the 
carriage.  Siegrist  v.  Amot,  86  Mo.  200,  56 
Am.  Rep.  424,  Reversing  10  Mo^App.  197. 
Digitized  by  VjCJOQIC 
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Gri«8  V.  Zeck,  24  Ohio  St.  329;  Pennsjrl- 
vania  Co.  v.  Clarion,  104  Ind.  230,  3  N.  E. 
874;  Kendall  t.  Albia.  73  Iowa,  241,  34 
N.  W.  833;  Trapnell  v.  Red  Oak  Junction, 
76  Iowa,  744,  30  N.  W.  884;  Varnham  t. 
Council  Bluflfs,  62  Iowa,  608,  3  N.  W.  792; 
Brosnan  v.  Sweetser,  127  Ind.  1,  26  N.  £. 
655;  Baltimor»  &  O.  R.  Go.  v.  Scbultz,  43 
Ohio  St.  270,  1  N.  E.  324;  Atchison,  T. 
ft  8.  F.  R.  Co.  T.  Miller,  30  Kan..  410,  18 
Pac.  486;  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Miller,  141  Ind.  633,  37  N.  E.  343 ;  Chicago, 
B.  A.  Q.  R.  Co.  T.' George,  19  111.  510,  71 
Am.  Dec.  230. 

Carriers  of  passengers  must  use  the  ut- 
most care  that  human  foresight  can  provide. 

Union  P.  R.  Co.  v.  Hand,  7  Kan.  380; 
Moulton  ▼.  Aldriob,  28  Kan.  300;  Topieka 
C^ty  R.  Co.  V.  Higgs,  38  Kan.  375,  6  Am. 
St  Rep.  764,  16  Pac.  667. 

A  stagecoach  proprietor  who  carries  pas- 
sengers for  hire  is  res'ponsible  for  all  ac- 
cidents and  injuries  happening  to  passen- 
gers, which  might  have  been  prevented  by 
human  care  and  foresight. 

Sawyer  t.  Sauer,  10  Kan.  466;  Budd  v. 
United  Carriage  Co.  25  Or.  314,  27  L.R.A. 
270,  36  Pac.  660;  Whalen  t.  Consolidated 
Traction  Co.  61  N.  J.  L.  606,  41  L.RJL 
836,.  68  Am.  St.  Rep.  723,  40  Atl.  645. 

Porter,  ^^  delivered  the  opinion  of  the 
oourt: 

Plaintiffs  in  error  are  proprietors  of  a 
line  of  hacks  and  cabs  operating  at  Coffey- 
ville  as  common  carriers  of  passengers  and 
baggage  between  railway  depots  and  else- 
where in  the  city.  On  the  7th  day  of  March, 
1002,  Mrs.  Parkinson,  defendant  in  error, 
who  was  seventy-two  years  of  age,  was  a 
passenger  in  one  of  the  cabs  on  her  way 
from  one  depot  to  another,  and  was  injured 
in  a  runaway.  She  brought  this  action  to 
recover  damages  for  the  injuries  sustained. 
The  jury  returned  a  verdict  in  her  favor 
for  NOO,  of  which  tfa^  allowed  $160  for 
expenses  incurred  by  reason  of  the  injuries, 
and  the  remainder  for  pain  and  suffering. 
Plaintiffs  in  error  seek  to  reverse  the  judg- 
ment and  assign  numerous  errors. 

Defendant  in  error  at  the  time  of  the 
accident  was  traveling  from  her  home  at 
Pomona,  in  Franklin  county,  to  visit  her 
sons,  who  lived  at  Wagoner,  in  the  Indian 
territory.  It  was  claimed  in  her  petition, 
and  established  by  the  evidence,  that  she 
was  the  only  passenger  in  the  cab  when  the 
team  started  to  nm;  that  she  looked  out 
and  saw  that  the  driver  had  dropped,  or 
in  some  way  lost,  the  lines.  She  says  that 
he  jumped  from  his-  seat  and  ran  to  the 
door  of  the  cab,  which  was  at  the  rear,  and 
opened  the  door  and  held  his  hand  to  as- 
sist her  in  getting  outj  that  while  attempt- 
SLJUA.(N.S.) 


ing  to  get  out  she  was  thrown  down  and 
received  the  injuries  complained  of.  The 
answer  set  up  contributory  negligence.  Up- 
on the  trial  the  driver  testified  that  the 
horses  became  frightened  at  a  large  piece 
of  paper  which  the  wind  carried  into  the 
street  in  front  of  them;  that  one  of  the 
tugs  broke,  and  then  one  of  the  lines  broke 
and  he  jumped  off.  He  denied  that  he 
opened  the  door  for  defendant  in  error,  or 
that  he  did  anything  to  induce  her  to  get 
out,  but  claimed  that  he  was  endeavoring 
to  prevent  her  from  doing  so.  The  in- 
juries to  Mrs.  Parkinson  were  .  serious 
enough  to  prevent  her  from  continuing  her 
journey.  She  was  carried  into  a  private 
residence  near  by  and  cared  for  by  strangers. 
Her  sons  came  at  once  from  Wagoner,  and, 
while  one  remained  to  care  for  her,  the 
other  went  back  to  Wagoner,  returning  the 
next  day  with  his  family  physician,  who 
took  charge  of  defendant  in  error.  The  court 
admitted  evidence  of  the  expens'e  incurred 
by  the  sons  in  tiiese  trips,  and  also  in  tak- 
ing their  mother  from  Coffeyville  to  Wag- 
oner, where  she  remained  several  weeks,  and 
the  expense  of  one  of  the  sons  in  taking 
her  later  to  her  own  home.  These  expenses, 
and  the  time  of  the  sons  in  nursing  and 
caring  for  defendant  in  error,  were  al- 
lowed by  the  jury  as  a  part  of  the  expenses 
incurred. 

It  is  seriously  contended  that,  as  the  sons 
were  in  duty  bound  to  care  for  their  mother, 
and  that,  because  it  appeared  from  the  evi- 
dence that  the  wages  of  one  of  the  sons,  who 
was  employed  as  a  clerk  in  a  store,  were 
paid  him  by  his  employer  during  the  time 
he  claimed  to  have  cared  for  his  mother,  it 
was  error  for  the  jury  to  allow  defendant  in 
error  for  these  items  of  e.xpense.  If  de- 
fendants below  are  liable  at  all,  thej  u* 
liable  for  the  necessary  expense  caused  by 
the  injury  to  the  passenger,  including  trav- 
eling expenses  miide  necessary  by  ^e  cir- 
cumstances in  which  defendant  in  error  was 
left  by  the  accident.  It  became  necessary 
for  her  sons  to  come  to  her  and  to  take 
care  of  her  to  the  end  of  her  journey,  and, 
again,  for  someone  to  travel  with  her  to 
her  home.  Reasonable  compensation  for 
nurse  hire  and  attendance  was  a  proper 
item  of  recovery,  notwithstanding  the  per- 
sons who  performed  the  services  were  rela- 
tives who  might  have  been  bound  to  take 
care  of  her  without  compensation,  if  she 
paid  or  became  liable  for  the  expense,  and 
the  service  was  required.  In  Brosnan  v. 
Sweetser,  127  Ind.  1,  26  N.  E.  555,  where 
the  services  were  rendered  by  members  of 
the  family,  it  is  said:  "If  tliis  be  done  by 
some  good  friend  or  member  of  the  family, 
who  donated  his  services,  that  is  the  good 
fortune  ol  the  appellee,  and  i^m«tt«r  vi^ 
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which  the  persons  liable  have  no  concern. 
If  she  had  paid  ten  times  the  true  value  of 
such  services  she  could  only  have  recovered 
what  such  services  were  reasonably  worth." 
See  also  Trapnell  v.  Red  Oak  Junction,  76 
Iowa,  744,  39  N.  W.  884;  KendaU  v.  Albia, 
78  Iowa,  241,  34  N.  W.  833;  Pennsylvania 
Co.  V.  Marion,  104  Ind.  239,  3  N.  E.  874; 
Vamham  v.  Council  Bluffs,  62  Iowa,  698, 
3  N.  W.  792. 

Error  is  claimed  because  the  court  refused 
to  permit  defendant  to  prove  that  the  driver 
was  a  competent,  experienced  driver  of 
horses,  -and  that  his  reputation  in  that  re- 
spect was  good.  As  well  might  a  railway 
company  seek  to  defend  an  action  for  in- 
juries to  a  passenger  by  proving  that  the 
engineer  whose  negligence  caused  a  wreck 
was  a  capable  and  experienced  engineer  and 
that  he  bore  a  good  reputation  as  such.  The 
theory  of  an  unavoidable  accident  was  not 
pleaded  as  a  defense,  and  there  was  nothing 
in  the  evidence  to  warrant  the  court  in- 
structing in  reference  to  it  The  jury  found, 
in  answer  to  a  special  question,  that  the 
injuries  were  not  the  result  of  an  unavoid- 
able accident.  It  is  complained  that  the 
court  erred  in  refusing  to  give  the  following 
instruction:  "You  are  instructed  that  car- 
riers are  not  liable  for  mi&'taken  exercise  of 
judgment  on  the  part  of  their  servants  in 
an  emergency,  nor  for  a  failure  upon  the 
part  of  their  servants  to  act  with  the  ut- 
most promptitude  wben  the  circumstances 
are  such  as  to  afford  no  time  for  delibera- 
tion." This  was  properly  refused.  The  neg- 
ligence of  the  carrier  in  permitting  the 
emergency  to  arise  is  lost  sight  of  in  the 
instructioa.  Moreover,  it  was  not  a  correct 
statement  of  the  law  with  respect  to  the 
liabilities  of  a  common  carrier  for  injuries 
caused  to  a  passenger  by  the  negligence  of 
the  carrier.  In  Sawyer  v.  Sauer,  10  Kan. 
466,  the  trial  court  instructed  the  jury  as 
follows:  "That  a  stagecoach  proprietor  who 
carries  passengers  for  compensation  is  re- 
sponsible for  all  accidents  and  injuries  hap- 
pening to  passengers  which  might  have  been 
prevented  by  human  care  and  foresight.  He 
is  bound  to  furnish  gentle  and  well-broke 
horses,  sidlful,  prudent,  and  solier  drivers; 
and  the  smallest  degree  of  negligence  in 
these  particulars  will  render  such  proprietor 
liable  for  any  injury  to  passengers  there- 
from." This  instruction  was  conceded  to 
be  correct  in  the  abstract  by  counsel  for 
plaintiff  in  error  in  that  case,  and  was  ap- 
proved by  this  court,  and  afterwards  cited 
with  approval  in  Topeka  City  R.  Co.  v. 
Higgs,  38  Kan.  375,  6  Am.  St.  Rep.  754,  16 
Pac.  667.  The  law  imposes  certain  duties 
upon  the  carrier,  and  it  is  from  these  that 
his  liabilities  flow.  He  is  not  an  insurer 
against  all  defects.  He  is,  however,  liable 
6L.R.A.(N.8.) 


for  all  injuries  caused  by  his  failure  to  pro- 
vide suitable  vehicles,  safe  horses  and  har- 
ness, and  a  competent,  careful  driver.  It 
was  said  in  Crofts  v.  Waterhouse,  3  Bing. 
319-321:  "If  there  be  the  least  failure  in 
any  one  of  these  things,  the  duty  of  the 
coach  proprietors  is  not  fulfilled,  and  th^ 
are  answerable  for  any  injury  or  damage 
that  happens."  See  also  Budd  v.  United 
Carriage  Co.  26  Or.  314,  27  L.R.A.  279,  39 
Pac.  660,  and  cases  cited.  The  testimony  of 
the  driver  established  the  carriers'  negli- 
gence. He  testified  that  one  of  the  horse* 
"would  run  away  if  he  got  a  chance."  The 
opportunity  came,  the  horse  ran  away,  the 
harness  broke  in  two  important  places,  the 
driver  jumped  off,  and  the  passenger  was  in- 
jured. The  doctrine  of  unavoidable  accident 
and  the  reputation  of  the  driver  wvre  never 
seriously  involved  in  this  case. 
The  judgment  will  be  affirmed. 

All  the  Justices  concur. 


KENTUCKY  COURT  OF  APPBALflb 
SANDERS  et  aL,  Appta., 

V. 

WILLIAM  HERNDON  et  aL 
(_  Ky.  — ,  98  S.  W.  14.) 

Joint  debtor    execution— attack. 

1.  An  obligor  on  a  bond,  against  whom 
a  co-obligor,  after  paying  the  judgpient  and 
procuring  an  asaignment  to  himself  as  au- 
thorized by  statute,  issues  execution,  cannot, 
after  allowing  the  execution  to  issue  for  tlie 
whole  amount  as  though  he  were  the  prin- 
cipal debtor,  assert  that  the  execution  was 
void,  but  he  must  attack  it  directly,  or 
make  equitable  defenses  to  proceedings 
based  on  a  return  of  no  property  found. 
Same — joint  execution. 

2.  A  statutory  provision  that  an  execu- 
tion on  a  joint  judgment  muet  be  joint  haa 
no  application  to  an  execution  under  a  stat- 
ute permitting  a  surety  who  has  paid  the 
judgment  to  take  an  assignment  and  have 


Caie  Note.  —  Right  to  gamiah  executor  or 

administrator  for  sum  due  from  the  esta'te 
to  himself  in  his  own  right:  The  doc- 

trine that  a  plaintiff  in  garnishment  may  at- 
tach funds  due  from  an  estate  to  the  repre- 
sentative of  such  estate,  who  is  also  the 
debtor  of  the  plaintiff  in  the  garnishment 
proceeding,  is  laid  down  in  Dudley  v.  Falk- 
ner,  49  Ala.  148,  which  is  quoted  as  authori- 
ty for  the  decision  in  Sandebs  v.  Hebitdon. 
And  in  Brown  v.  Wiley,  107  Ga.  86,  32  S.  K 
905,  it  was  held  that  one  whose  debtor  is  ad- 
ministrator of  the  estate  of  a  deceased  per- 
son in  which  said  debtor  is  interested  aa  m 
distributee  may  reach  his  share  inthe^  es- 
tate by  a  process  of 
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execution  issued  in  his  favor  against  the 
principal  obligor. 

Garnishment  —  administrator  —  individual 
debt 

S.  An  administrator  may  be  made  gar- 
nishee for  the  amount  owing  him  for  fees, 
in  a  proceeding  to  collect  a  debt  against  him 
individually. 

Money  in  court — ^funda  of  administrator — 
attachment. 

4.  Funds  of  ap  estate  in  the  hands  of 
an  administrator  are  not  funds  in  court,  and 
a  service  of  attachment  upon  the  clerk  will 
therefore  not  create  a  lien  upon  them 

(May  4,  1906.) 

APPBlAIi  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Garrard  County  in 
defendants'  favor  in  a  garnishment  pro- 
ceeding to  reach  funds  for  the  satisfaction 
of  defendants'   debt.     Reversed. 

The  facts  are  stated  in  the  opinicm. 

Messrs.  J.  W.  Alcorn,  Lewis  L.  Walker, 
and  Wallcer  it  Johnston  for  appellants. 

Messrs.  0.  B.  Swinebroad,  J.  M.  Rothwell, 
R.  H.  Tomlinson,  and  M.  C,  Sanfley  for 
appellees. 

O'Rear,  J.,  delivered  the  opinion  of  the 
court: 

Appellants,  together  vrith  O.  M.  Patterson, 
J.  B.  Conn,  R.  O.  Ward,  J.  J.  Barton,  J.  B. 
Kinnaird,  Wm.  H.  Kinnaird,  and  Wm.  Hem- 
don,  were  jointly  bound  as  sureties  for  the 


Lancaster  Oil  Company  upon  a  note  for 
$5,000,  executed  to  the  National  Bank  of 
Lancaster,  Kentucky.  The  bank  sued  all 
the  makers  of  the  note  and  recovered  judg- 
ment against  them.  Appellants  paid  off  the 
judgment  and  took  an  assignment  of  it  to 
themselves.  Thereafter  appellants  caused 
an  execution  to  be  issued  upon  the  judg- 
ment in  behalf  of  the  bank,  indorsed  for 
their  benefit,  against  all  of  the  obligors  in 
the  note,  excepting  themselves  and  Wm.  H. 
Kinnaird,  for  the  sum  of  $5,000.  This  exe- 
cution was  placed  in  the  hands  of  the 
sheriff  of  Garrard  county,  and  returned  "No 
property  found."  Whereupon  appellants 
filed  a  petition  in  equity  against  appellee 
Wm.  Hemdon  and  the  National  Bank  of 
Lancaster  ai  a  garnishee  defendant,  and 
against  Wm.  Herndon,  administrator  of 
M.  W.  Johnson,  deceased,  proceeded 
against  also  as  a  garnishee  defendant,  at- 
taching whatever  might  be  owing  to  Wm. 
Herndon  by  the  garnishees  to  i^e  extent 
necessary  to  satisfy  Hemdon's  liabilities  on 
account  of  the  discharge  of  the  debt  madd 
by  him.  The  bank  answered  that  it  owed 
the  defendant  Hemdon  $502.81,  and  that 
Hemdon,  as  administrator  of  M.  W.  John- 
son, had  on  deposit  in  the  bank  as  admin- 
istrator aforesaid  the  sum  of  $12,750.13.  It 
is  charged  in  the  petition  that  Hemdon, 
who  is  sued  by  appellants  as  principal  debt- 
or, was  then  tiie  administrator  of  the  estate 


in  Zimmerman  v,  Briner,  50  Pa.  535,  it  was 
held  that  a  legacy  to  one  of  two  executors  of 
a  will,  payable  out  of  the  estate  of  the  tes- 
tator, might  be  attached  by  a  creditor  of 
that  executor  while  funds  for  the  payment 
of  the  legacy  remained  in  the  hands  of  the 
executors.  And  to  the  same  effect  is  Union 
Nat.  Bank  v.  Fagan,  34  W.  N.  a  20,  3  Pa. 
Dist.  R.  181. 

But  other  cases  hold  the  contrary  view. 
Thus,  in  Shepherd  v.  Bridcnstine,  80  Iowa, 
225,  46  N.  W.  746,  which  is  also  cited  in 
Sandebs  v.  Hebndon,  it  was  held  that  a 
debt  due  to  an  administrator  from  the  es- 
tate was  not  subject  to  garnishment  in  a 
proceeding  to  satisfy  a  judgment  against 
the  administrator  personally.  And  this  de- 
cision was  followed  in  Cassady  v.  Grimmel- 
man,  108  Iowa,  696,  77  N.  W.  1067,  where 
an  attempt  was  made  to  reach  a  distrib- 
utee'e;  share  by  garnishment,  although  the 
court  apparently  questioned  the  soundness 
of  the  rule. 

A  case  more  directly  in  point,  however, 
is  Adams's  Appeal,  47  Pa.  94,  which  held 
that  the  commissions  could  not  be  attached 
while  in  the  hands  of  the  executor  himself 
or  his  ooexecutors.  This  decision  is  based 
upon  the  broad  principle  of  public  policy 
that  such  proceedings  might  tend  to  hinder 
a  proper  settlement  of  the  estate;  and  the 
eourt  also  said  that  the  inconvenience  of  as- 
certaining the  sum  owing  to  the  executor 
6L.R.A.(N.8.) 


for  commissions  was  another  reason  for  re- 
fusing to  entertain  such  proceedings. 

In  Bank  of  Chester  v.  Ralston,  7  Pa.  482, 
it  was  held  that  a  debt  due  from  the  estate 
to  an  administrator  who  was  himself  sole 
distributee  was  not  subject  to  attachment 
for  his  private  debt,  nor  to  garnishment  in 
his  hands  as  administrator  until  the  settle- 
ment of  the  administration  account. 

A  similar  question  has  arisen  as  to  the 
garnishment  of  a  debt  due  the  estate  before 
it  had  reached  the  hands  of  the  executor. 
Thus,  in  Pleasants  v.  Cowden,  7  Watts'  &  S. 
379,  it  was  held  that  a  debt  coming  to  de- 
fendant as  executor  of  a  will,  who  was  also 
the  residuary  legatee  and  devisee,  would  be 
the  proper  subject  of  attachment  to  satisfy 
a  judgment  against  him  personally,  where 
it  clearly  appeared  that  there  were  suffi- 
cient funds  to  satisfy  all  of  the  debts  of 
the  estate  and  all  prior  legacies.  And  also, 
in  Rose  v.  Cttwden,  7  Watts  &  S.  376,  it  was 
held  that  a  creditor  of  the  executor  might 
attach  a  debt  coming  to  him  in  his  own 
right,  though  it  were  a  debt  owing  to  the 
testator  originally,  and  had  been  reduced  to 
possession  by  the  executor's  taking  a  judg- 
ment and  security  in  his  own  name  for  ita 
payment. 

See  note  to  Hudson  v.  Wilber,  47  LJLA. 
345,  for  cases  bearing  upon  the  general  sub- 
ject of  garnishment  of  executor  and  admin- 
istrator. 
68 
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of  M.  W.  Johnson,  deceaaed;  that  there  had 
passed  through  his  hands  as  such  adminis- 
trator about  $35,000  of  assets,  collected  and 
disbursed;  that  he  had  not  been  paid  any- 
thing for  his  services,  but  that  his  claim  for 
compensation  was  then  pending  and  unde- 
termined in  a  suit  in  the  Garrard 
circuit  court  to  settle  the  estate  of  John- 
son. Attachment  was  served  upon  the  clerk 
of  the  court,  properly  indorsed,  so  as'  to 
create  a  lien  upon  the  fund  in  the  hands  of 
the  administrator  owing  to  himself  from 
the  estate  of  his  intestate,  if  such  fund 
should  be  deemed  a  fund  in  court,  and  to 
subject  it  to  the  payment  of  the  plaintiffs' 
debt  sued  on.  A  demurrer  was  sustained  to 
the  petition,  and  it  was  dismissed. 

Two  questions  are  argued  in.  briefs  as  be- 
ing presented  by  this  ruling  of  the  court: 
One,  whether  the  execution  upon  which  the 
return  of  no  property  was  made,  and  which 
was  the  basis  of  this  equitable  action,  insti- 
tuted under  S  430,  Civ.  Code  Prac,  was 
void;  it  being  asserted  by  appellees,  and  evi- 
dently held  by  the  circuit  court,  that  it  was 
void.  The  second  is  whether  a  defendant 
may  be  made  garnishee,  when  summoned  as 
■nch  in  a  different  capacity,  in  a  personal 
action  against  him  for  debt.  The  petition 
in  this  case  alleges  that  appellants  signed 
the  note  sued  upon  at  the  instance  of  appel- 
lee Wm.  Hemdon  as  his  surety;  that  he 
nndertook  to  indemnify  them  wholly  against 
loss  on  account  of  their  suretyship.  The 
petition  shows  that  the  principal  in  the  debt 
was  the  oil  company,  and  that  the  other 
obligors  were  sureties  to  the  bank,  but  that, 
as  between  appellants  and  appellee  Hemdon, 
Hemdon  was  principal  to  appellants.  By  { 
466$,  Ky.  Stat.  1903,  if  a  surety  pays  the 
whole  or  any  part  of  a  debt  or  liability  for 
which  he  is  bound  as  such,  he  may  recover 
the  amount,  with  interest  from  the  time  of 
payment,  from  the  principal,  by  an  action 
at  law.  He  may  also  sue  a  cosurety,  sep- 
arately or  as  a  joint  defendant  with  the 
principal,  in  such  proceeding,  and  in  like 
manner  recover  judgment  against  him,  sep- 
arately or  jointly,  at  the  same  time,  for  his 
proper  part  of  the  debt  or  liability  so  paid, 
as  if  the  sureties  were  the  sole  obligors. 
Section  4666  of  Kentucky  Statutes  of  1903 
applies  to  sureties  who  have  paid  a  judg- 
ment rendered  upon  a  debt  to  which  they 
were  parties.  It  allows  such  judgment  to  be 
assigned  for  the  benefit  of  the  surety  or 
sureties  so  paying  it,  and  it  gives  to  them 
control  of  the  judgment  for  their  benefit 
against  the  other  defendants,  so  far  as  to 
obtain  satisfaction  from  the  principal  for 
the  whole  amount  so  paid  by  the  sureties 
with  interest,  or  from  any  cosurety  his 
proper  part  of  such  payment  according  to 
the  principles  stated  in  S  466S.    These  sec- 


tions  of  the  statute  were  not  intended  to 
restrict,  but  to  enlarge,  the  equitable  doc- 
trine of  substitution  and  the  common- law 
doctrine  of  contribution.  Kellar  v.  Will- 
iams, 10  Bush,  216. 

It  is  settled  that  sureties  may  be  konnd, 
M  among  themselves,  in  different  measures 
of  liability.  Daniel  v.  Ballard,  2  Dana,  296. 
All  are  bound,  of  course,  for  the  whole  debt 
to  the  obligee,  yet,  as  between  principal  and 
sureties,  the  principal  alone  is  bound  for  the 
whole  of  it.  Generally,  as  among  sureties, 
they  are  equally  bound,  excepting  that,  if 
some  are  insolvent  or  nonresidents,  thof« 
who  are  solvent  are  equally  bound,  without 
respect  to  those  who  are  insolvent  or  beyond 
the  oourt's  jurisdiction.  The  sureties  may 
nevertheless  contract  among  themselves  for 
a  different  proportion  of  liability,  which  will 
be  respected  and  enforced  by  the  courts. 
The  statutes  above  cited  were  aimed  to  pro- 
vide a  speedy  and  simple  method  of  enfor- 
cing such  liability  as  among  the  sureties.  If 
one  surety  pays  more  than  his  just  part  of 
the  liability,  the  others  who  were  bound  to 
the  obligee,  and  whose  obligation  to  the  ob- 
ligee was  thereby  extinguished,  ought  to 
make  whole  the  one  who  had  discharged 
their  liability,  and  this  according  to  the 
terms  of  the  contract  as  between  them- 
selves. The  statute,  which  gives  to  a 
surety  who  psJd  off  a  judgment  the  right  to 
have  the  judgment  assigned  to  him  and  to 
control  subsequent  issues  of  the  execution 
upon  it,  is  an  enlargement  upon  the  com- 
mon-law remedy, — is  a  summary  action. 
It  is  more  or  less  open  to  initial  abuse;  that 
is,  a  surety  may  claim  that  another  who 
merely  appears  as  a  joint  debtor  is  in  fact 
his  principal,  and  liable  to  him  for  the 
whole  of  the  debt,  may  cause  an  execution 
to  be  issued  and  to  be  indorsed  in  favor 
of  the  surety  who  has  paid  the  judgment, 
and  direct  it  to  be  made  entirely  out  of 
the  property  of  the  other  obligor,  whom  he 
may  designate  as  principal.  For  it  is  a 
matter  of  common  experience  that  such 
obligations  g^erally  do  not  show  who  are 
principals  and  who  are  sureties.  Conse- 
quently judgments  rendered  upon  them 
would  also  fail  to  show  the  character  of 
the  obligors.  Notwithstanding  all  this,  the 
person  proceeded  against  by  the  surety  pay- 
ing off  the  judgment  is  not  without  remedy. 
He  may  have  such  execution  quashed  by  the 
court  ont  of  which  it  issued,  if  it  is  issued 
wrongfully,  or  if  more  is  being  attempted  to 
be  collected  upon  it  than  is  justly  owing 
by  the  complainant.  But  when  he  stands 
by,  and  allows  the  execution  to  issue 
against  him  for  the  whole  amount,  he  will 
not  be  heard  to  say  that  the  execution  is 
void.  It  is  not.  It  is  expressly  allowed  by 
the    statute.    The    remedy    of    such    com- 
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plainaat  ia  by  direct  attack  upon  it,  or 
by  any  eqiiitable  defense  made  in  the  pro- 
oeeding  based  upon  a  return  of  "no  prop- 
erty found"  under  the  execution. 

The  execution  ia  said  to  be  void  for  anoth- 
er reason.  Subsection  2  of  S  1652,  Ky. 
Stat.  1903  (title  "Exeoutions"),  requires 
that  an  execution  on  a  joint  judgment 
■gainst  several  must  be  joint.  Thia  aee- 
tion  relates  to  an  execution  issued  upon  a 
judgment  rendered  in  favor  of  the  perB<m 
in  whose  name  the  execution  ia  issued.  It 
would  be  in  conflict  with  §  4666  otho^ae; 
for  that  section  expressly  allows  a  surety 
who  had  paid  a  judgment  to  have  it  as- 
signed, and  to  have  an  execution  issued 
upon  it  against  the  principal  for  the  whole 
of  It,  or  against  any  of  the  cosureties  for 
their  share  of  it.  From  the  nature  of  the 
case,  such  an  execution  could  not  be  joint. 
Section  4666  must  be  construed  as  an  ex- 
oeption  to  the  requirements  of  subsection  2 
of  i  1862. 

'  The  other  question  raised  in  the  argument 
is'  made  more  difficult  by  the  conflict  of  au- 
tiiorities  elsewhere  and  the  absence  of  prec- 
edent in  this  state.  The  estate  of  M.  W. 
Johnson,  an  intestate,  had  been  committed 
by  a  court  of  competent  jurisdiction  to 
the  defendant  Hemdon  for  administration. 
There  came  to  his  hands  personal  assets  to 
be  administered,  for  which  the  estate  owed 
him  a  reasonable  money  consideration,  with- 
in the  statutory  maximum,  of  $1,750  or  less, 
as  might  be  determined  by  the  court  where- 
in his  final  settlement  should  be  made.  This 
oempensation  was  due  him  in  money  for 
services  rendered  to  the  estate,  and  was 
wholly  unpaid.  It  was  not  exempt  per  *» 
from  liability  for  his  debts.  On  the  con- 
trary, it  ought  to  be  liable  therefor  pre- 
cisely as  any  other  chose  in  action  which 
may  have  belonged  to  him.  H«  is,  by 
the  admission  of  the  demurrer,  not  only  in 
default  to  his  creditor,  but  entitled  to  re- 
ceive a  considerable  sum  from  Johnson's 
estate,  owing  to  him  personally  and  then 
due,  which,  could  the  court's  process  lay  hold 
upon  it,  ought,  in  law<  as  in  morals,  to  be 
applied  to  the  payment  of  his  debt.  The 
defense  is  an  issue  of  law  presented,  which 
is  that  the  law's  process  is  ineffectual  to 
reach  this  debt  or  fimd.  The  reasoning  is 
that,  as  the  defendant  owes  himself  the 
debt,  the  presumption  is  that  it  has  been 
discharged;  or,  if  that  presumption  be  not 
indulged,  that  the  judgment  to  be  rendered 
against  him  as  garnishee  would  be  for  so 
much  money,  which  would  be  fully  covered 
by  the  judgment  against  him  as  debtor. 
If  the  object  of  the  law  was  to  aid  the 
debtor  in  avoiding  the  payment  of  his  debts, 
the  recLSoning  would  seem  to  answer  the 
purpose.  On  the  ooncrsry,  though,  the  stat- 
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utes  and  practice  in  attachments  and  gar> 
nishee  process  are  to  aid  the  creditor  in 
collecting  debts  from  unwilling  debtors. 
The  court's  office  is  to  carry  out.  this  pur- 
pose in  construing  statutes,  when  their 
terms  will  admit  it. 

Our  Code  allows  that  every  person  who  is 
indebted  to  the  defendant,  sued  in  an  ao- 
tion  to  recover  money,  or  who  holds  prop- 
erty for  him,  may  be  summoned  as  gar- 
nishee, and  be  compelled  to  disclose  the 
amount  owing  to,  or  the  property  held  for, 
the  defendant,  which  upon  such  disclosure 
may  be  subjected  in  that  action  toward  the 
satisfaction  of  the  debt  sued  on.  Section 
226,  Civ.  Code  Prao.  On  grounds  of  public 
policy,  salaries  of  officials  serving  the  publio 
are  not  liable  to-  attachment.  Webb  v.  Mo- 
Cauley,  4  Bush,  8;  Allen  v.  Russell,  78  Ky. 
105;  Bridgeford  v.  Keenehan,  8  Ky.  L.  Rep. 
268;  Dickinson  v.  Johnson,  1 10  Ky.  236,  64 
L.RA.  566,  96  Am.  St.  Rep.  434,  61  S.  W. 
267.  Pensions  granted  by  the  Federal  gov- 
ernment to  disabled  soldiers  or  their  de- 
pendraits  are  likewise  not  liable,  because, 
though,  the  Federal  government  may  not  be 
sued  or  summoned  as  garnishee,  and  not  be- 
cause the  money  ia  exempt  from  debt  after 
it  reaches  the  pensioner's  hands.  Section 
4747,  U.  S.  Rev.  SUt,  U.  S.  Comp.  Stat. 
1901,  p.  8279;  Moxley  v.  Andrews,  6  Ky.  L. 
Rep.  425;  Robion  v.  Walker,  82  Ky.  60,  56 
Am.  Rep.  878;  Herreld  v.  Skillem,  6  Ky.  L. 
Rep.  666;  Carter  v.  Strange,  7  Ky.  L.  Rep. 
302;  Sims  v.  Walsham,  9  Ky.  L.  Rep.  912,  7 
S.  W.  557;  Suter  v.  Stamper,  6  Ky.  L.  Rep. 
745;  Johnson  v.  Elkins,  90  Ky.  163,  8  L-RA. 
662,  13  S.  W.  448;  Eckert  v.  McKee,  9 
Bush,  355;  Hudspeth  y.  Harrison,  6  Ky.  L. 
Rep.  304;  Ashler  v.  Terry,  6  Ky.  L.  Rep. 
745.  But  administrators  and  other  personal 
representatives  are  not  public  officials  serv- 
ing the  public.  The  public  welfare  is  not 
involved  in  their  ability  to  maintain  them- 
selves upon  their  salaries  or  allowances 
whilst  engaged  in  the  duties  of  their 
positions;  no  more  so  than  trustees  of 
private  trusts,  or  agents  and  servants  of 
private  corporations.  It  is  not  true,  atrict- 
ly,  that  an  adminiatrator  of  a  decedent's  es- 
tate is,  in'  law,  the  same  person  as  the  in- 
dividual. The  estate  of  the  decedent  which 
he  is  administering  does  not  belong  to  him, 
although  its  legal  title  is  invested  in  him 
for  c«iain  purposes.  At  common  law  it 
was  once  held  that  one  who  became  ad- 
ministrator or  executor  of  a  decedent  there- 
by extinguished  any  debt  owing  him  by  such 
decedent,  for  it  was  thought  impossible  for 
a  man  to  be  debtor  to  himself.  That  un- 
just requirement  has  long  since  been  aban- 
doned. In  its  stead  it  is  recognized  that  a 
personal  representative  as  auoh  may  be 
indebted  to  himself  as  SA  individuaL    It  is 
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•a  everyday  oocarrenoe  in  practical  appli- 
eation  that  decedents'  estates  are  indebted 
to  their  personal  representatives,  and  the  in- 
debtedness enforced  by  the  law's  process. 
No  good  reason  is  presented  why,  if  the 
law  can  do  this  much  for  the  creditor  ad- 
ministrator against  the  estate  which  he  has 
in  custody,  it  may  not  do  as  much  for  his 
creditor  through  the  application  of  garnishee 
process.  The  decedent's  estate  is  deemed  a 
separate  entity,  and  is  liable  only  for  the 
obligations  of  the  decedent,  or  such  as  are 
imposed  upon  it  by  statute.  A  judgment 
against  the  estate  is  to  be  satisfied  alone 
out  of  its  assets,  without  regard  to  the 
solvency  of  the  personal  representative. 
The  latter  is  the  law's  custodian  of  the  de- 
cedent's estate,  to  disburse  it  according  to 
its  liabilities  only.  He  gives  bond  to  the 
commonwealth  for  the  benefit  of  all  per- 
sons concerned  for  the  proper  application  by 
him  of  the  assets.  He  has  not  the  right  to 
mingle  it  with  his  own,  or  to  become  its 
debtor  by  personally  appropriating  it.  His 
liability  to  the  estate  for  its  assets  re- 
ceived is  not  a  liability  from  himself  to  him- 
self. A  fortiori,  the  liability  of  ttie  estate 
to  its  personal  representative  is  not  a  debt 
owing  by  one  to  himself.  If  he  is  sued  upon 
his  personal  obligation,  his  answer  cannot 
concern  the  trust  estate  in  his  custody,  nor 
would  a  judgment  rendered  thereon  against 
him  bind  in  any  way  the  assets  of  the 
decedent's  estate  in  his  hands  for  adminis- 
tration. On  the  other  hand,  if  he  is  sued 
as  personal  representative  upon  an  obliga- 
tion of  the  estate,  the  judgment  against  him 
would  concern  the  estate  alone, — would 
have  to  be  satisfied  out  of  -  its  assets. 
Whether  he  could  sue  himself  is  not  the 
question,  but  it  is  whether  there  is  money 
owing  to  him  not  exempt  by  law  from 
seizure  for  his  debts.  If  summoned  as  ad- 
ministrator as  garnishee  in  a  suit  against 
him  for  debt  by  his  personal  creditor,  he 
ought  to  answer  truthfully  as  administrator 
what  sum  he  owes.  His  admission  of 
liability  obviously  would  not  be  conclusive 
against  the  estatis.  No  more  would  his  as- 
sertion of  a  claim  against  the  estate  for 
debt,  or  for  an  allowance  for  hia  services. 
In  each  instance  the  court  would  hear  proof, 
and  from  it  fix  the  amount  due.  The  judg- 
ment would  exonerate  the  estate  to  that 
extent  from  further  liability  on  account  of 
nieh  services.  The  administrator  should  be 
adjudged  to  pay  it  out  of  unadministered 
assets  in  his  hands  as  such  administrator, 
pro  rata  with  debts  of  equal  dignity.  Should 
he  fail  to  do  it  because  he  had  previously 
appropriated  the  assets  of  the  estate  to  his 
own  use,  or  squandered  them,  his  bond 
would  be  liable;  for,  until  the  value  of  his 
services  is  ascertained  by  a  competent  tri- 
•  L.1t.A.(N.a) 


banal,  and  ordered  paid,  he  had  not  the 
right  to  pay  for  them.  In  such  transaction 
he  could  not  represent  both  the  estate  and 
himself.  In  that  the  court  mulffng  the 
settlement  must  needs  represent  the  estate 
in  requiring  proof  of  the  nature  and  vain* 
of  the  services  to  be  allowed  and  paid  for. 

There  are  but  two  cases  which  we  have 
foimd  bearing  on  this  question.  One  ia 
Shepherd  v.  Bridenstine,  80  Iowa,  226,  4C 
N.  W.  74<i.  The  supreme  court  of  Iowa  thus 
stated  and  answered  the  question:  'H^era 
the  indebtedness  is  unconditional,  and  not 
dependent  on  any  contingency,  and  is  due, 
it  has  always  been  the  practice  in  this  state 
to  render  an  unconditional  judgment  against 
the  garnishee.  Suppose  that  in  this  case 
judgment  should  be  rendered  against  the  de- 
fendant in  her  representative  capacity,  and 
she  should  refuse  to  pay  it.  What  remedy 
would  the  plaintiff  have,  other  than  another 
execution  against  the  defendant?  It  is 
claimed  that  the  sureties  on  the  defendant's 
bond  wonld  be  liable;  but  sureties  on  snph 
bonds  are  liable  only  for  maladministration, 
or  for  failure  to  perform  orders  in  probata. 
The  case  is  an  anomaly.  All  the  statutes  m 
this  state,  and  all  the  law  upon  the  subject, 
contemplate  that  there  are  three  persons  to 
every  garnishment  proceeding."  The  court 
concluded:  "^e  are  clearly  of  the  opinion 
that  plaintiff  is  not  entitled  to  maintain  an 
action  which,  if  successful,  would  result  in 
a  personal  judgment  against  the  defendant 
of  no  more  binding  force  than  the  one  he  al- 
ready has." 

Our  practice  appears  to  be  not  altogether 
similar  to  that  in  Iowa.  Here  the  gamishe* 
personally  appears  and  'answers  what  he 
owes  the  defendant.  Section  224,  Civ.  Cod« 
Prac.  He  is  not  made  a  party  to  the  rait 
at  all  (except  as  stated  below)  if  he  makes 
such  answer.  Wilder  v.  Shea,  IS  Bush,  128; 
Smith  T.  Gower,  3  Met.  (Ky.)  171.  A  per- 
sonal judgment  cannot  be  rendered  against 
a  garnishee  upon  the  mere  assertion  of  liabil- 
ity to  the  defendant  debtor.  Bowen  v.  Em- 
merson,  4  Bush,  34S;  Oris  wold  v.  Popham, 
1  DUT.  170;  Joyce  v.  CToole,  8  Bush,  SI. 
Should  the  garnishee  fail  to  answer,  or  fail 
to  make  true  and  satisfactory  answer,  h* 
may  then  be  made  a  party  defendant;  • 
cause  of  action  being  stated  against  him  by 
the  plaintiff  on  behalf  of  the  debtor  defend- 
ant. Section  229,  Civ.  Code  Prac.,  and 
cases  just  cited.  If  the  garnishee  does  an- 
swer, and  it  is  satisfactory  to  the  plaintiff, 
the  court  may  order  the  sum  owing  to  b« 
paid  into  court,  or  may  hear  proof,  and 
from  it  determine  the  sum  owing  and  order 
it  so  paid  in,  or  fix  the  terms  on  whidi  it 
may  be  held.  Section  225,  Civ.  Code  Prac; 
Oavanaugh  v.  Fried,  3  Ky.  L.  Rep.  253; 
Smith  T.  Gower,  supra.    Or,  in  an  aotioa  in 


190C 


SANDERS  T.  HERNDON. 


1077 


•quity,  brought  pursuant  to  $  439,  Civ. 
Code  Frac.,  on  a  return  of  nulla  bona,  for 
discovery  ef  assets,  debtors  of  the  principal 
debtor  may  be  made  defendants;  a  cause  of 
i^tion  in  the  latter's  behalf  against  them 
bwBg  stated  in  the  petition. 

bi  the  ease  at  bar,  a  ca«s«  of  action  in 
favor  of  defendant  Eemdoa  a^inst  the 
estate  of  M.  W.  Johnson  was  stated.  No 
presumption  of  satisfaction  should  be  in- 
dulged in  this  case  from  the  mere  identity 
•{  the  debtor  and  personal  representative 
keing  the  same;  for  there  was  not  only  no 
right  in  the  personal  representative  to  do  so, 
but  it  is  admitted  by  the  demurrer  that  it 
had  not  been  done  by  an  actual  appropria- 
tion or  otherwise.  Our  conclusion  is  sus- 
tained by  the  supreme  court  of  Alabama  in 
Dudley  v.  Falkner,  40  Ala.  148.  Funds  of 
an  estate  in  the  hands  of  an  administrator 
are  not  funds  in  court,  although  there  is  a 
■uit  pending  in  the  court  to  settle  the  es- 
tate. The  service  of  th«  attachment  upon 
the  elerk,  as  permitted  in  attaching  a  fund 
in  eourt,  did  not,  therefore,  create  any  lien 
in  this  case. 

But  for  the  reasons  indicated  the  judg- 
ment is  reversed,  and  eause  remanded,  with 
directions  to  overrule  the  demurrer  to  the 
petition  and  for  proceedings  consistent  here- 
with. 

Rehearing  denied. 


MASSACHUSETTS  SUPREME  JUDICIAL 
COURT. 

LOTHROP  PXJBLISHINQ  COMPANY 

V. 

LOTHROP,  LEE,  A  SHEPARD  COMPANY 
et  al. 

(101  Mass.  353.  77  N.  E.  841.) 

Assignment  for  creditors — good  win — right 
to  use. 

1.  An  assignment  for  creditors  by  a 
publisher,  of  all  its  personal  property  ex- 
cepting such  as  is  exempt  from  execution. 


with  power  to  the  trustees  to  carry  on  the 
business,  empowers  them  to  transfer  to  pur- 
chasers of  the  assets  the  good  will  with  re- 
spect to  the  various  publications  the  right 
in  which  it  owns,  so  that  a  purchaser  of  the 
property  used  in  the  business  and  the  good 
will  connected  with  it  may  use  the  name  of 
the  assignor  in  connection  with  such  publi- 
cation, and  advertise  himself  as  the  succes- 
sor of  the  assignor  in  the  business  so  pur- 
ehaeed. 
Same — use  of  name. 

2.  A  sale  by  a  publisher's  assignee  for 
creditors  of  plates,  publishing  righte,  books 
in  process,  and  books  manufactured,  if  made 
for  the  best  interests  of  creditors,  include* 
the  right  to  use  the  publisher's  name  in 
using  and  making  available  books  in  process 
of  manufactiure,  and  the  plates  for  printing 
othMi. 

(April  »,  loot.) 

RESERVATION  by  the  Supreme  Judicial 
Court  for  Suffolk  County  for  the  opin- 
ion of  the  full  bench  of  a  bill  to  enjoin  the 
use  of  plaintiff's  name  in  the  publication 
of  books.     Dismissed. 

The  fi^^s  are  stated  in  the  opinion. 

Messrs.  Brandeis,  Dunbar,  &  Nutter,  Bd^^ 
ward  F.  McCIennen,  and  Harrison  F.  Ly« 
man,    for    defendants    in    support    of    de- 
murrer: 

The  assignment  transferred  from  the  com- 
plainant to  the  assignees  the  right  to  use 
the  name  Lotbrop  Publisbing  Company  at  • 
trade  name. 

Shipwright  T.  Clements,  10  Week.  Rep. 
690;  Cruttwell  ▼.  Lye,  17  Ves.  Jr.  835; 
Barrow  v.  Barrow,  27  L.  T.  N.  S.  431; 
Hoxie,  V.  Chaney,  143  Maes.  592,  68  Am. 
Rep.  149,  10  N.  E.  713;  Churton  v.  Doug- 
las, 28  L.  J.  Ch.  N.  S.  841;  Sohier  ▼.  John- 
son, 111  Mass.  238;  Atlantio  Mill.  Co.  ▼. 
Robinson,  20  Fed.  217;  Lodge  ▼.  Weld,  189 
Mass.  490,  2  N.  E.  95;  Smith  ▼.  Brand,  <7 
N.  J.  Eq.  529,  58  Atl.  1029;  Levy  v.  Walk- 
er,  48  L.  J.  Ch.  N.  8.  273;  Warren  v.  War- 
ren Thread  Co.  134  Mass.  247;  Bury  ▼.  Bed- 
ford, 4  DeO.  J.  A  S.  352;  Hegeman  v.  Hege- 
man,  8  Daly,  1;  Wilmer  v.  Thomas,  74  Md. 


Case  Note.  —  Does  good  will  pass  with 
transfer  of  business  without  specific  men- 
tion: ——  That  an  assignment  of  a  busi- 
ness for  the  benefit  of  creditors  will  pass 
the  good  will  of  the  concern,  without  an  ex- 
press mention  ef  the  same,  is  held  by  the 
few  cases  in  which  the  precise  question  has 
been  adjudicated.  The  good  will  of  a  busi- 
ness is  sometimes  so  inextricably  involved 
with  the  trademark  or  trade  name  of  the 
■concern  that  it  is  difficult  to  determine  just 
fhow  much  turns  upon  the  question  of  good 
will  rather  than  upon  the  separate  elements 
of  which  it  is  composed.  'This  note,  how- 
<ever,  includes  only  cases  in  which  the  quea- 
SLJtA.(N.S.) 


tion  as  to  good  will  is  specifically  raised  and 
aetermineo. 

In  Iowa  Seed  Co.  v.  Dorr,  70  Iowa,  481, 
50  Am.  Rep.  440,  30  N.  W.  866,  involving 
the  question  as  to  the  right  to  the  firm 
name,  the  court  considered  the  proposition 
as  conceded  tliat,  under  a  general  align- 
ment for  the  ben^t  of  ereditors  of  all  the 
insolvent  firm's  property,  the  good  will  oi 
the  business  passed  to  the  purchaser  thereof 
at  a  sale  by  the  assignee. 

So,  \indeT  an  assignment  for  the  benefit  of 
creditors  of  "all  estate  and  property  of 
whatever  kind  and  wherever  situated,"  be- 
longing to  an  insolvent  oorpecation,  aTSAle 
Digilized  by  VjOOQIC 


1078 


MASSACHUSETTS  SUPREMB  JUDICIAL  CX)URT. 


Ahl. 


485,  13  LJI.A.  380,  22  AtL  403;  Hutchin- 
son V.  Kay,  183  Mass.  355,  67  N.  E.  601; 
Hudson  V.  Osborne,  39  L.  J.  Ch.  N.  S. 
79;  Russia  Cement  Co.  v.  LePage,  147  Mass. 
206,  9  Am.  St.  Rep.  685,  17  N.  E.  304; 
LePage  Co.  ▼.  Russia  Cement  Co.  17  L.R.A. 
354,  2  C.  C.  A.  555,  5  U.  S.  App.  112,  61 
Fed.  941;  Frazer  r.  Frazer  Lubricator  Co. 
121  111.  147,  2  Am.  St.  Rep.  73,  13  N.  E. 
639;  Canada  Pub.  Co.  ▼.  Gage,  11  Can.  S. 
C.  306. 

Every  element  of  business  ralue  in  the 
old  name  legitimately  belongs  to  the  as- 
signee. 

Myers  ▼.  Kalamazoo  Buggy  Co.  54  Mich. 
215,  52  Am.  Rep.  811,  19  N.  W.  961,  20  N. 
W.  545. 

Good  will,  trademarks,  and  trade  names 
are  not  within  the  exception  in  the  assign- 


ment of  property  exempt  by  law  from  at- 
tachment or  levy  on  execution. 

Barton  v.  White,  144  Mass.  281,  69  Am. 
Rep.  84,  10  N.  E.  840;  Rhode  Island  Nat. 
Bank  v.  Chase,  16  R.  I.  37,  12  Atl.  233; 
Tillinghast  v.  Bradford,  6  R.  I.  205;  Wil- 
liams V.  Smith,  117  WU.  142,  98  N.  W.  464. 

The  purchaser  of  the  complainant's  busi- 
ness may  certainly  style  himself  the  suc- 
cessor of  the  complainant. 

Martin  t.  Bowker,  163  Mass.  461,  40  N. 
E.  766;  Hookham  t.'  Pottage,  L.  R.  8  Ch. 
01;  Clark  t.  Leach,  32  BeaT.  14;  Churton 
T.  Douglas  and  Hegeman  v.  Hegeman,  supra. 

Messrs.  Charles  W.  Bartlett,  Elbridge  R. 
Anderion,  and  Arthur  T.  Smith,  for  com- 
plainant: 

The  court  will  restrain  the  unauthorized 


by  the  assignee,  after  advertising  the  prop- 
erty as  "old  established  and  valuable  cot- 
ton duck  mills,"  was  held  to  give  the  pvir- 
ehaser  the  good  will  and  trademark  of  the 
business,  as  fully  and  in  like  manner  as  the 
same  were  used  and  enjoyed  by  the  corp<xa- 
tion  before  the  assignment.  Wilmer  t. 
*  Thomas,  74  Md.  485,  13  LJIJL  380,  22  Atl. 
403. 

And  in  Hegeman  v.  Hegeman,  8  Daly,  1, 
involving  the  right  to  the  firm  name,  the 
court  considered  the  proposition  well  estab- 
lished that  the  proprietary  right  that  a  man 
has  acquired  in  a  trademark,  or  in  the  use 
Of  his  name,  or  in  any  name,  joint  or  other- 
wi8»,  which  designates  a  particular  business 
established  and  carried  on  by  him,  involv- 
ing what  has  been  described  as  the  good  will 
of  the  business,  is  in  the  nature  of  property, 
and  transmissible  under  a  general  assign- 
ment for  the  benefit  of  creditors,  which  by 
its  terms  transfers  all  the  insolvent's  prop- 
erty for  the  payment  of  his  debts,  though 
not  specified  in  the  schedule  annexed  there- 
to, even  though  it  be  the  name  of  the  pro- 
prietor himself,  provided  its  value  does  not 
depend  solely  upon  the  personal  qualities 
or  personal  supervision  of  such  former  pro- 

firietor,  and  even  though  there  was  no  dear- 
y  expressed  intention  on  his  part  to  trans- 
fer it  by  such  assignment. 

Upon  the  same  principle,  it  was  held  in 
Fish  Bros.  Wagon  Co.  v.  Labelle  Wagon 
Works  (Pish  Bros.  Wagon  Co.  v.  Fish)  82 
Wis.  546,  16  L.R.A.  453,  33  Am.  Bt.  Rep.  72, 
52  N.  W.  595,  that  the  good  will  of  a  busi- 
ness, including  the  right  to  use  trademarks, 
even  where  they  consisted  of  the  name  of  in- 
dividuals engaged  in  the  business  and  of  a 
picture  representing  such  name,  passed  with 
the  transfer  of  all  the  property  and  assets 
of  the  business  for  the  benefit  of  creditors, 
though  not  specifically  mentioned.  But  it 
was  also  held  in  this  case  that  the  mem- 
bers of  the  original  firm  could  not  be  pre- 
vented from  using  such  words  and  pictures 
•ubsequently  in  their  own  business,  provided 
their  use  was  not  such  as  to  induce  persons 
to  buy  articles  of  them  aa  and  for  those 
6L.R~A.(N.&) 


manufactured  by  the  pnrchaaers  from  the 
receiver;  and  that  they  would  not  have  tha 
right  to  represent  their  business  as  the  same 
as  that  formerly  conducted  by  them. 

And  the  good  will  and  business  name  of 
a  private  bank  will  pass  to  the  assignee 
for  the  benefit  of  creditors  of  the  proprie- 
tor, under  an  assignment  of  "all  and  singu- 
lar, the  lands,  .  .  .  goods,  chattels, 
.  .  .  property,  and  effects  of  every  kind 
and  description,  belonging  to  .  .  .  [the 
assignor],  or  in  which  he  has  any  right  or 
interest;"  and  may  be  transferred  by  tha 
assignee  to  third  persons  in  connection  with 
the  real  estate  and  other  property  formerly 
used  by  the  assignor  in  carrying  on  the 
business.  Bank  of  Tomah  r.  Warren,  94 
Wis.  151,  68  N.  W.  549. 

Analogous  to  this  line  of  cases  are  those 
in  which  the  question  of  the  ownership  of 
the  good  will  of  a  business  has  arisen  under 
other  kinds  of  transfers  of  the  property,  and 
in  which  the  good  will  was  not  specifically 
mentioned.  In  some  of  the  cases  the  ques- 
tion has  arisen  upon  the  mortgage  or  sale 
of  newspaper  establishments;  and  it  has 
accordingly  been  held  that  the  good  will  of 
a  newspaper  will  pass  under  a  mortgage  up- 
on certain  specified  printing  materials  and 
appliances,  including,  among  other  things, 
printing  presses,  types,  cases,  o&ee  furni- 
ture, books,  etc,  "and  all  other  property  of 
every  kind  and  description  now  owned  and 
held  by  the  mortgagor  in  his  printing  ofiBce." 
Vinall  V.  Hendricks,  33  Ind.  App.  413,  71  N. 
B.  682. 

To  the  same  efi'ect  is  Lane  v.  Smythe,  46 
N.  J.  Eq.  443,  19  Atl.  199,  in  which  it  ap- 
peared that  the  publisher  of  a  newspaper, 
having  become  financially  embarrassed,  sus- 
pended his  publication  and  sold  the  plant  to 
a  creditor,  who  leased  it  for  one  year  with  a 
covenant  on  the  part  of  the  lessee  to  use  it 
for  the  purpose  of  continuing  such  publi- 
cation, and  to  redeliver  it  at  the  end  of  the 
term.  In  the  lease  no  express  mention  was 
made  of  the  good  will  or  the  right  to  use  the 
old  name  and  title  of  the  paper.  The  lessee 
took  possession  and  resumed  the  publicatibn 
Digitized  ^  ?TC 
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UM  ky  anoth«r  of  the  name  of  a  corpora- 
tion, or  a  distinctive  part  thereof 

Viano  ▼.  Baccigalupo,  183  Mass.  160,  67 
N.  K  Ml;  Amoskeag  Mfg.  Co.  t.  Gamer, 
64  How.  Pr.  297;  Singer  Mfg.  Co.  t.  June 
Mfg.  Co.  163  U.  S.  169,  41  L.  ed.  118,  16 
Sup.  Ct.  Rep.  1002;  Metder  v.  Wood,  L. 
R.  8  (%.  Diy.  606. 

The  right  to  use  the  trade  name  did  not 
pass,  and  was  not  conveyed,  by  the  assign- 
ment. 

1  Cook,  Corp.  67,  68;  1  Purdy*B  Beach, 
Prir.  Corp.  124;  Armington  ▼.  Palmer,  21 
R.  L  109,  43  LJtA.  95,  79  Am.  St.  Rep. 
786,  42  Atl.  308;  Chattanooga  Medicine  Co. 
v.  Thedford,  08  Fed.  347;  Bellows  ▼.  Bel- 
lows, 24  Mise.  482,  63  N.  Y.  Supp.  863; 
Bradley  ▼.  Norton,  33  Conn.  167,  87  Ani. 
Dec.  200;  Helmbold  v.  Helmbold  Mfg.  Co.  53 


How.  Pr.  453;  Reeves  t.  Denicke,  12  Abb. 
Pr.  N.  S.  92;  Howe  r.  Searing,  6  Bosw. 
364. 

The  right  to  use  the  name  without  indi- 
cating in  any  way  that  the  publications 
were  published  by  the  respondent  corpora- 
tion did  not  pass  by  the  general  assign- 
ment. 

Warren  ▼.  Warren  Thread  Co.  134  Mass. 
247;  Hoxie  V.  Chaney,  143  Mass.  692,  68 
Am.  Rep.  149,  10  N.  E.  713;  Hildreth  v.  D. 
S.  McDonald  Co.  164  Mass.  16,  49  Am.  St. 
Rep.  440,  41  N.  E.  56;  American  Waltham 
Watch  Co.  V.  United  States  Watch  Co.  173 
Mass.  85,  43  L.RA.  826,  73  Am.  St.  Rep. 
263,  53  N.  E.  141;  Flagg  Mfg.  Co.  v.  Hoi- 
way,  178  Mass.  83,  69  N.  E.  667;  New  Eng- 
land Awl  A  Needle  Co.  v.  Marlborough  Awl 
ft  Needle  Co.   168  Mass.   164,  60  Am.  St. 


by  the  same  title,  and  did  other  acts  in  con- 
nection therewith  which  in  the  opinion  of 
the  court  conclusively  showed  that  his  pub- 
lication was  a  continuation  of  the  former 
•ne.  The  lessee  continued  the  publication 
for  ever  four  years  without  changing  the 
relations  arising  out  of  the  lease.  Then  a 
third  person  came  into  possession  of  the  re- 
v^rsioa  under  the  lease,  who  put  an  end  to 
the  lease,  and  demandikl  and  received  from 
the  lessee  the  possession  of  the  plant.  It 
was  held  that  the  good  will  and  the  right  to 
use  the  name  and  continue  the  publication 
of  the  paper  were  annexed  to  tlie  plant,  and 
passed  with  it  to  the  holder  of  the  reversion. 

So,  under  a  contract  for  the  conditional 
sale  of  a  newspaper  establishment,  by  which 
the  purchaser  was  to  have  "full  ownership" 
upon  the  payment  in  full  of  tne  purchase 
|»ioe,  it  was  hdd  that  the  sale  covered 
everything  of  advantage  pertaining  to  the 
business,  and  tiiat  the  good  will  of  the  es- 
tablishment was  embraMd  therein.  Boon  v. 
Mow,  70  N.  Y.  466.  , 

This  same  principle  of  law  has  also  been 
applied  to  sales  or  other  transfers  of  part- 
nership interests  and  it  may  be  laid  down 
as  a  general  rule  that,  when  a  partner  re- 
tires from  a  firm,  assenting  to,  or  acquies- 
cing in,  tlie  retention  by  the  other  partners 
of  possession  of  the  old  place  of  business, 
and  the  future  conduct  of  the  business  by 
them  under  the  old  name,  the  good  will  re- 
mains with  the  latter  as  of  course.  Menen- 
dez  V.  Holt,  128  U.  S.  514,  32  L.  ed.  526, 
•  Sup.  Ct.  Rep.  143.  In  this  case  the  court 
added  that  where  a  firm  was  dissolved,  and 
had  ceased  to  exist  under  the  old  name,  each 
of  the  former  partners  would  be  allowed  to 
have  his  share  of  the  good  will,  so  far  as 
tliat  might  consist  in  the  use  of  trademarks, 
by  continuing  such  use,  in  the  absence  of 
stipulations  to  the  contrary. 

Ta  the  same  effect  is  Brass  ft  Iron  Works 
▼.  Payne,  60  Ohio  St  115,  19  Ii.R.A.  82,  33 
K.  E.  88,  where  it  was  said  to  be  settled  law 
that  upon  a  sale  by  one  partner  of  all  his  in- 
terest in  the  joint  property  and  effects  to 
the  others,  who  were  t«  continue  the  busi- 
iL.R.A.(NA) 


ness,  his  interest  in  the  good  will  of  the  con- 
cern went  with  the  sale,  unless  stipulated 
otherwise.  The  question  here  was,  ^^o  was 
entitled  to  the  old  name  of  the  firm!  and  it 
was  said  that  the  firm  name  was  an  impor- 
tant part  of  the  good  will,  and  that  the  re- 
tiring partner,  by  reserving  no  rights  with 
respect  to  the  firm  name  in  his  contract  of 
the  sale  of  his  interest,  could  not  lawfully 
use  the  same  in  a  business  of  a  like  kind, 
carried  on  by  liim  in  the  vicinity  subsequent 
to  the  dissolution  of  partnership.  Here  the 
name  of  the  old  firm  was  that  of  the  retiring 
partner  with  "and  Company"  attached. 

In  Joume's  Succession,  21  La.  Ann.  391, 
it  was  held  that  the  good  will  of  a  stand  in 
the  public  market  of  a  city  was  something 
independent  <ft  the  stand  itself,  and  be- 
longed to  the  party  who  leased  the  same, 
fmd  upon  his  death  the  property  in  such 
good  will  fell  into  his  succession. 

In  Slack  v.  Suddoth,  102  Tenn.  376,  45 
L.RJL  589,  73  Am.  St.  Rep.  881,  52  S.  W. 
180,  it  was  held  that  no  forced  sale  or  trans- 
fer can  be  made  of  a  good  will,  such  as  that 
of  a  partnership  of  dentists,  in  a  suit  to 
wind  up  the  partnership,  when  it  is  based 
upon  professional  reputation  and  standing, 
or  upon  business  connections,  although  it 
might  be  the  subject  of  a  voluntary  sale. 

But  if  the  business  is  of  such  a  nature 
that  tue  good  will  is  not  necessarily  in- 
volved with  the  establishment  itself,  and 
there  is  no  mention  of  good  will  in  the  con- 
tract for  the  sale  or  other  transfer  of  the 
business,  the  good  will  does  not  pass  (Mac- 
Martin  V.  Stevens,  37  Wash.  616,  79  Pae. 
1099) ;  and  if  the  contract  is  in  writing  no 
oral  testimony  can,  of  course,  be  received  to 
show  that  the  good  will  was  a  part  of  the 
contract  (Hebert  v.  Dupaty,  42  La.  Ann. 
343,  7  So.  680;  Costello  v.  Eddy,  34  N.  Y. 
S.  R.  665,  12  N.  Y.  Supp.  236). 

For  a  discussion  of  the  question  as  to 
when  a  trademark  passes  under  an  assign- 
ment for  the  benefit  of  creditors,  which  is 
closely  related  to  the  subject  here  discussed, 
see  note  to  Sarrizin  v.  W.  R.  Irby  CImt 
ft  Tobacco  Co.  46  L.R.A.  54L 
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Sep.  877,  46  N.  E.  386;  Messer  ▼.  The 
FadetteB,  168  Mafis.  140,  37  I..R.A.  721,  60 
Am.  St.  Rep.  371,  46  N.  E.  407;  SamueU  v. 
Spitzer,  177  Mass.  226,  68  K.  E.  603;  Viano 
V.  Baccigalupo,  supra;  Regis  t.  Jaynes,  185 
Mass.  468,  70  K.  £.  480;  Manhattan  Medi- 
cine Co.  V.  Wood,  108  U.  8.  218,  27  L.  ed. 
706,  2  Sup.  Ct.  Rep.  436;  Amoskeag  Mfg. 
Co.  T.  Trainer,  101  U.  S.  51,  26  L.  ed.  093; 
Singer  Mfg.  Co.  v.  June  Mfg.  Co.  supra; 
Southern  White  Lead  Co.  ▼.  Coit,  39  Fed. 
402. 

Enowlton,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  bill  is  brought  to  restrain  the  first- 
named  defendant,  hereinafter  called  the  de- 
fendant, a  publishing  company,  from  using 
the  plaintiff's  name  and  imprint  upon  books 
published  by  it,  and  to  restrain  the  other 
defendants  from  selling  books  containing  the 
imprint  of  the  plaintiff,  or  making  any  state- 
ment that  they  are  published  by  the  plain- 
tiff, or  by  the  first-named  defendant  as  the 
•nccessor  of  the  plaintiff.  The  case  was 
reserved  by  a  single  justice  upon  the  de- 
fendants' demurrers,  with  a  stipulation  that 
if  the  demurrers  are  austained  the  bill  ia  to 
be  dismissed,  Mrith  costs. 

It  is  averred  in  the  bill  that  for  many 
years  the  plaintiff  had  been  engaged  in 
Ml  extensive  business  of  publishing  books 
and  pamphlets,  and  that  its  name  had  be- 
oome  a  trade  name  of  great  value  in  its 
business.  It  appears  by  the  averments  that 
on  February  13,  1004,  the  plaintiff  made  an 
assignment  of  all  its  property,  except  such 
•8  was  exempt  from  attachment,  in  trust 
for  the  benefit  of  its  oeditors.  A  copy  of 
this  assignment  is  annexed  to  the  bill  and 
made  a  part  of  it.  The  description  of  the 
property  and  rights  conveyed  is  in  part  as 
follows:  "AH  and  singular  the  real  and 
personal  property  and  estate  and  claims  of 
every  kind,  and  wheresoever  situated,  be- 
longing to  said  party  of  the  first  part,  in- 
eluding  all  claims,  debts,  demands,  and 
choses  in  action  owing  to  it,  whether  now 
or  hereafter  payable,  and  all  evidence  there- 
of, always  excepting  therefrom  such  prop- 
erty as  is  exempt  by  law  from  attachment 
or  from  being  taken  on  execution."  The 
assignment  gives  the  fullest  possible  power 
for  the  disposition  of  the  assets  for  the 
benefit  of  creditors,  and  contains  this  pro- 
vision: "Also,  if  said  trustees  shall  deem 
expedient  so  to  do,  to  carry  on  in  whole  or 
In  part  the  business  heretofore  conducted 
by  said  party  of  the  first  part,  with  power 
to  purchase  from  funds  in  their  hands  such 
goods  and  materials  as  they  may  deem 
necessary  or  proper,  the  more  effectually 
and  to  the  better  advantage  to  dispose  of 
the  stodc  in  trade  and  other  assets  of  th« 
6LJl.A.(N.S.) 


party  of  the  first  part,"  etc  The  good 
will  of  this  extensive  publishing  business, 
especially  in  connection  with  the  publica- 
tion of  particular  books,  and  the  rights  t« 
publish,  which  the  plaintiff  owned,  was  an 
important  part  of  the  assets  transferred  to 
the  assignees,  and  this  good  will  passed 
by  the  conveyance.  This  would  have  been 
so  if  there  had  been  no  special  provision 
authorizing  th»  assignees  to  conduct  the 
business  themselves,  in  the  execution  of 
their  trust,  and  it  includes  the  right  to 
trademarks  and  trade  names  used  in  th* 
business.  Warren  v.  Warren  Thread  Co. 
134  Mass.  247;  Eoxie  v.  Chaney,  143  Mass. 
692,  58  Am.  Rep.  149,  10  N.  E.  713;  Sohier 
V.  Johnson,  111  Mass.  238;  Wilmer  ▼, 
Thomas,  74  Md.  486,  13  LJt.A.  380,  22  AtL 
403;  Peck  Bros.  &  Co.  v.  Peck  Bros.  Co.  62 
L.R.A.  81,  61  C.  C.  A.  251,  113  Fed.  201; 
Cnittwell  v.  Lye,  17  Ves.  Jr.  835;  Town- 
send  ▼.  Jarman  [1900]  2  Ch.  6M;  Levy  ▼. 
Walker,  L.  R.  10  Ch.  Div.  436;  Bury  ▼. 
Bedford,  4  DeG.  J.  &  S.  352;  Hudson  v. 
Osborne,  39  L.  J.  Ch.  N.  8.  79.  The  ex- 
ception of  property  exempt  by  law  from  at- 
tachment and  from  being  taken  on  execu- 
tion refers  only  to  that  which  is  subject 
to  express  exemption  by  the  statutes.  Bar- 
ton V.  White,  144  Mass.  281,  69  Am.  Rep. 
84,  10  N.  E.  840;  Rhode  Island  Nat.  Bank 
V.  Chase,  16  R.  L  87,  12  AtL  233;  Williams 
V.  Smith,  117  Wis.  142,  93  N.  W.  464. 

We  are  of  opinion  that  the  assignees 
under  this  conveyance  could  give  to  a  pur- 
chaser of  the  property  used  in  the  busi- 
ness, and  of  the  good  will  connected  with 
it,  a  right  to  the  use  of  tiie  plaintiff's  name 
as  a  designation  of  the  pablieations  that 
bad  previously  borne  its  imprint,  and  to  ad- 
vertise as  the  plaintiff's  successor  in  th« 
business  so  purchased.  Russia  Cement  Co. 
V.  Le  Page,  147  Mass.  206,  9  Am.  St.  B«pk 
685,  17  N.  E.  304;  Le  Page  Co.  v.  Rnssia 
Cement  Co.  17  L.R.A.  854,  2  C.  C.  A.  665, 
6  U.  8.  App.  112,  61  Fed.  941;  Walter  Baker 
&  Co.  V.  Baker,  87  Fed.  209;  Garrett  v.  T.  H. 
Garrett  &  Co.  24  C.  C.  A.  178,  47  U.  S. 
App.  250,  78  Fed.  472;  Coats  v.  John  Coatea 
Thread  Co.  136  Fed.  177;  Snyder  Mfg.  Co.  ▼. 
Snyder,  54  Ohio  St.  86,  31  L.R~A.  657,  48 
N.  E.  326;  Fraxer  ▼.  Frazer  Lubricator  Co. 
121  ni.  147,  2  Am.  St.  Rep.  73,  13  N.  & 
639;  Myers  v.  Kalamazoo  Buggy  Ce.  64 
Mich.  216,  62  Am.  Rep.  811,  10  N.  W.  »61, 
20  N.  W.  545,  and  cases  above  cited.  W« 
adopt  the  plaintiff's  view  that  the  assign- 
ment did  not  transfer  its  franchise  as  a  cor- 
poration. The  statute  of  Maine  under 
which  the  plaintiff  was  incorporated  seems 
te  support  this  contention.  Me.  Rev.  Stat, 
chap.  47,  ,t  66.  Very  likely  the  law  would 
be  the  same  if  there  were  no  such  statute. 

The  plaintiff  may  have  the  ^iine  right  to 
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the  use  of  its  corporate  name  in  a  business 
to  be  established  hereafter  that  an  in- 
dividual would  have  to  use  his  own  name 
after  making  such  an  assignment  for  the 
benefit  of  his  creditors,  but  that  will  not 
include  a  right  to  use  the  name  to  the 
detriment  of  a  particular  business  whose 
good  will  has  been  sold  by  the  assignees. 

Precisely  what  rights  in  the  former  busi- 
ness of  the  plaintiff  have  passed  to  the  de- 
fendant does  not  appear  from  •  the  aver- 
ments of  the  bill.  It  is  stated  that  the  as- 
signees sold  ajBsets  of  the  plaintiff  corpora- 
tion "which  consisted  of  plates,  publishing 
rights,  books  in  process,  and  books  manu- 
factured," and  that  these  assets  passed 
from  the  purchaser  to  the  defendant.  It  is 
averred  that  these  were  not  all  of  the  plain- 
tiff's assets,  but  there  is  nothing  to  show 
what  portion  of  these  was  excepted.  The 
fair  inference  from  the  statements  of  the 
bill  is  that  the  plaintiff  has  had  none  of 
tlHS  property  and  has  done  no  business  sinoe 
the  assignment,  and  there  is  nothing  to 
show  that  any  part  of  the  property  was 
disposed  of  to  anyone  else  than  the  pur- 
chaser through  whom  the  defendant  claims. 
A  sale  of  plates,  publishing  rights,  books  in 
process,  and  books  manufactured,  if  made 
for  the  best  interests  of  the  creditors,  would 
include  the  right  to  use  the  plaintiff's  name, 
not  only  in  selling,  or  manufacturing  books 
in  which  it  appeared  on  the  title  page,  but 
also  in  using  and  making  available  the  books 
In  process  of  manufacture,  and  the  plates  for 
printing  others.  It  was  important  to  the 
pordiaser  of  this  property  to  show  to  the 
public  that  the  books  were  those  known  in 
the  market  through  the  publishing  house 
which  had  introduced  them.  If  there  was 
any  limitation  upon  the  right  of  the  pur- 
chaser to  use  the  plaintiff's  name  it  should 
have  been  averred  in  the  bill.  The  gen- 
eral allegations  that  the  defendant  had  no 
.  right  to  do  that  which  it  has  done,  and 
that  it  has  acted  wrongfully, ,  cannot  avail 
the  plaintiff,  when  the  only  acts  alleged 
are  tiioae,  which,  upon  the  other  averments 
of  the  bill,  seem  to  have  been  within  its 
legal  rights. 
Bill  dismissed,  with  cost*. 
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V. 

OLD  OQLONT  STREET  RAILWAY  COM- 
PANY. 

fl»l  Mass.  144,  77  K.  E.  666.) 

Street  railway — collision  with  vehicle — neg- 
ligence ef  motomuin. 

1.  The  motorman  in  charge  of  an  elec- 
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trie  car  may  foe  found  negligent  in  running 
into  a  wagon  crossing  the  tracks  diagonally 
at  a  point  where  there  is  an  unobstructed 
view  for  a  distance  of  1,800  feet,  and  where 
the  crossing  is  nearly  accomplished  before 
the  oollision  occurs. 
Same — ^negligence  of  driver. 

2.  The  driver  of  a  four-horse  team  at- 
tached to  a  loaded  van  so  constructed  that 
from  the  driver's  seat  he  cannot  look  be- 
hind the  van  may  be  found  to  be  in  the 
exercise  of  due  core  in  attempting  to  cross 
diagonally  the  trades  of  an  electric  street 
railway  without  getting  down  from  his 
seat  to  see  if  a  car  is  coming,  or  stopping  to 
listen,  where  the  crossing  ia  nearly  accom- 
plished before  the  collision  occurs. 

Same — right  of  driver  to  rely  on  can  of 
motorman. 

3.  A  driver  of  a  four-horse  team  at- 
tached to  a  loaded  van  io  constructed  that 
he  cannot,  from  his  seat,  look  behind  the 
van,  has  a  right,  in  attempting  to  cross 
street-oar  tracks,  to  act  on  the  supposition 
that  a  motorman  ooming  from  behmd  wiU 
give  him  time  to  cross  the  tracka  after  he 
has  started  to  do  so. 

(March  6,  1906.) 

EXCEPTIONS  by  defendant  to  rulinn  of 
the  Superior  Court  for  Plymouth  Coun- 
ty made  during  the  trial  of  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by 
defendant's  negligen(!e,  which  resulted  in  a 
verdict  in  plaintiff's  favor.    Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.    Foster  ft   Turner   and   Asa   P. 
French,  for  defendant: 
'   The  plaintiff's  neglect  of  his  own  safety 
contributed  to  the  accident. 

Bobbins  v.  Springfield  Street  R.  Co.  165 
Mass.  80,  42  N.  E.  3S4;  Donovan  t.  Lynn 


C«M  Note. — Right  of  driver  of  vehicl* 
to  assume   that   motorman   will   give    him 

time  to  cross  track: In  McCarthy  ▼. 

Consolidated  R.  Co.  (Conn.)  63  Atl.  725,  it 
was  said:  "The  driver  of  an  ordinary  ve- 
hicle can,  under  ordinary  circumstances,  be 
justified  in  proceeding  at  a  highway  cross- 
ing to  go  over  a  strest  railway  in  the  face 
of  an  approaching  car,  when,  and  only  when, 
he  has  reasonable  ground  for  believing  that 
lie  can  pass  in  safety  if  both  he  and  those 
in  charge  of  the  car  act  with  reasonable 
(regard  to  the  rights  of  each  other.  The 
duty  to  slow  up,  or  stop  if  necessary,  to 
prevent  a  collision,  rests  equally  oa  each 
party.  ...  No  man  has  a  right  to  cal- 
culate close  chances  as  to  his  ability  to 
readi  the  track  before  the  car,  and  throw 
the  risk  of  injury  on  the  other  party." 

And  so  it  has  bean  held  that  a  driver 
relying  on  his  own  estimate  that  he  can 
maJce  the  crossing  in  safety  takes  the  risk 
upon  himself  and  must  abide  the  result  ot 
his  experiment.  State  use  of  Meidling  v. 
United  R.  ft  Electric  Co.  97  Md.  73,  64  AtL 
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i,  B.  R.  Co.  185  Mass.  533,  70  N.  E.  1029; 
Creamer  v.  West  End  Street  R.  Co.  156 
Mass.  320,  16  L.R.A.  490,  32  Am.  St.  Rep. 
456,  31  N.  E.  391;  Itzkowitz  v.  Boston  Elev. 
R.  Co.  186  Mass.  142,  71  N.  E.  298;  Dunn  t. 
Old  Colony  Street  R.  Co.  186  Mass.  316,  71 
N.  E.  657;  Black  v.  Boston  Elev.  R.  Co. 
187  Mass.  172,  68  L.RJL.  799,  72  N.  E. 
970;  Hayes  v.  Norcross,  162  Miass.  646,  30 
N.  E.  282;   Morey  v.  Gloucester  Street  R. 


Co.  171  Mass.  164,  50  N.  E-.  630;  Mathes  t. 
Lowell,  L.  &  H.  Street  R.  Co.  177  Mass. 
416,  60  N.  E.  77;  Murphy  v.  Boston  Elev. 
S.  Co.  188  Mass.  8,  73  K.  E.  1018;  Mullen' 
I.  Springfield  Street  R.  Co.  164  Mass.  450, 
41  N.  E.  664;  KeUy  t.  Wakefield  6c  S.  Street 
R.  Co.  179  Mass.  542,  61  N.  E.  139;  HaU  t. 
West  End  Street  R.  Co.  168  Mass.  461,  47 
N.  E.  124;  Saltman  t.  Boston  Elev.  R.  Co. 
187  Mass.  243,  72  N.  E.  950. 


612;  Heying  t.  United  R.  &  Electric  Co. 
100  Md.  281,  69  Atl.  667;  Clancy  v.  Troy 
&  L.  R.  Co.  88  Hun,  496,  34  N.  Y.  Supp.  877. 

The  driver  of  a  vehicle  and  the  motor- 
man  of  an  electric  street  car  are  each  bound 
to  use  due  care  to  avoid  coming  into  con- 
tact with  the  other,  and  neither  is  entitled 
to  assume  that  the  other  will  keep  out  of 
his  way.  Scannell  v.  Boston  Elevated  R. 
Co.  176  Mass.  170,  57  N.  E.  341;  Halloran 
T.  Worcester  Consol.  Street  R.  Co.  (Mass.) 
78  N.  E.  381. 

But  the  driver  of  •  vehicle  may  assume 
that  the  motorman  will  have  the  car  un- 
der such  control  that  he  can  reduce  its 
•peed  to  avoid  a  threatened  collision.  Meng 
V.  St.  Louis  k  Suburban  R.  Co.  108  Mo. 
App.  553,  84  S.  W.  213;  McDonald  v.  Third 
Ave.  R.  Co.  16  Misc.  62,  37  N.  Y.  Supp.  639; 
Smith  V.  Metropolitan  Street  R.  Co.  7  App. 
Div.  263,  40  N.  Y.  Supp.  148;  Robinson  v. 
New  York  City  R.  Co,  90  N.  Y.  Supp.  868; 
Citizens'  Rapid  Transit  Go.  t.  Seigriat,  96 
Tenn.  119,  33  S.  W.  920. 

And  he  may  assume  that  a  proper  look- 
out will  be  kept  by  the  motorman,  and 
tbat  ordinary  care  will  be  exercised  to 
avoid  running  him  down.  Greene  v.  Louis- 
ville R.  Co.  27  Ky.  L.  Rep.  316,  84  ft  W. 
1164. 

In  Reilly  v.  Brooklyn  Heights  R.  Co.  66 
App.  Div.  463,  72  N.  Y.  Supp.  1080,  it  was 
held  not  error  to  charge  the  jury  that  the 
driver  of  a  coach  was  entitled  to  presume 
that  the  cars  would  be  so  controlled  at  the 
crossing  as  to  give  him  an  opportunity  to 
cross  the  track  in  safety. 

But  in  Chicago  City  R.  Co.  v.  Strampel, 
110  111.  App.  482,  it  was  held  that  he  had 
no  right  to  attempt  to  cross  upon  the  as- 
sumption that  the  car  would  stop  at  the 
orossing  before  it  reached  liim. 

Where  a  driver  attempts  to  cross  in  front 
of  a  rapidly  approaching  electric  car,  and, 
because  of  the  slipping  of  his  horses,  he  is 
unable  to  move  as  quickly  as  he  hopes  he 
will,  he  cannot  recover  for  an  injury  from 
collision  if  the  motorman  does  all  in  his 
power  to  stop  the  car.  Graff  v.  Detroit 
Citizens'  Street  R.  Co.  109  Mich.  77,  67  N. 
W.  815. 

In  CConnell  t.  St.  Paul  City  R.  Co.  «4 
Minn.  466,  67  N.  W.  363,  it  was  said  that 
where  an  approaching  cable  car  was  only  four 
or  five  seconds  away  common  prudoice  would 
suggest  that  the  driver  of  the  vehicle  would 
stop  his  horses  where  he  was  until  the  car 
had  passed  him,  rather  than  depend  upon 
two  or  three  seconds  of  time,  which  he 
6L.R.A.(N.S.) 


might  have'  as  a  margin,  should  he  cross  th« 
trMk  without  being  delayed;  and  it  was 
held  that  the  attempt  under  these  cireum- 
stances  was  negligence  proximately  causing 
the  oolliaion. 

In  Philbin  v.  Denver  City  Tramway  Co. 
(Colo.)  85  Pac.  630,  it  was  said  that  the. 
question  of  negligence  in  attempting  to 
drive  over  the  street-railway  track  depends 
upon  the  proximity  or  remoteness  of  tho 
approaching  car,  its  speed,  and  all  ether 
circumstances  surrounding  the  occurrence. 

In  Scannell  v.  Boston  Elevated  R.  Co. 
supra,  where  the  evidence  did  not  show 
that  the  driver  of  the  vehicle  was  aware 
that  a  car  was  approaching  and  that  it  was 
running  very  fast,  it  was  held  proper  to  re- 
fuse an  instruction  that,  if  the  driver  at- 
tempted to  hurry  across  the  track  in  front 
of  a  rapidly  approaching  electric  car,  he  as- 
sumed the  risk. 

In  Costello  v.  Forty-Second  Street,  M  it 
St.  N.  Ave.  R.  Co.  98  N.  Y.  Supp.  648,  it  was 
held  to  be  negligence,  barring  recovery  for 
injury,  to  attempt  to  drive  across  the  track 
when  an  electric  car  was  approaching  a 
half  block  away  at  half  speed. 

In  Kelly  v.  Brooklyn  Heights  R.  Co.  12 
Misc.  668,  33  N.  Y.  Supp.  851,  it  was  held 
that  drivers  of  vehicles  must  not  be  reck- 
less; must  not  drive  directly  in  front  of  an 
approaoiung  ear;  must  be  prudent  and  care- 
ful; but  that,  if  they  have  to  wait  a  long 
time  for  any  pusage  at  all,  then  they 
should  not  be  held  to  the  same  degree  of 
care  as  in  a  locality  where  cars  pass  only 
at  intervals. 

In  Shanley  v.  Union  R.  Co.  14  Misc.  442, 
36  N.  Y.  Supp.  1030,  it  was  held  to  be  a 
question  for  Oie  jury  whether  it  was  con- 
tributory negligence  for  the  driver  of  a  ve- 
hicle, who  was  within  6  yards  of  the  traok, 
to  attempt  to  cross  when  the  nearest  car  to 
him  was  200  yards  away. 

And  in  Reilly  v.  Third  Ave.  R.  Co.  16 
Misc.  11,  37  N.  Y.  Supp.  693,  it  was  held 
not  contributory  negligence,  as  matter  of 
law,  to  persist  in  the  attempt  where  the 
approadiing  oar  was  only  80  feet  away  at 
the  time  the  horse's  head  reached  the  track. 

In  Murray  v.  St.  Louis  Transit  Co.  108 
Mo.  App.  601,  83  S.  W.  096,  it  was  held 
to  be  for  the  jury  to  say  whether  or  not 
the  driver  of  a  vehicle  was  guilty  of  neg- 
ligence, where  he  saw  the  approaching  car, 
but  did  not  realize  its  speed,  and  supposed 
he  oould  cross  the  track  before  it  reached 
him. 
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If  the  view  is  completely  obstructed,  and 
the  sound  interfered  with  hy  other  neises, 
due  care  requires  one  to  stop  and  wait  until 
he  can  see,  or  hear,  or  otherwise  ascertain 
whether  there  is  danger. 

Saltman  t.  Boston  Elev.  R.  Co.  supra; 
KeUy  ▼.  Wakefield  &  S.  Street  R.  Co.  175 
Mass.  331,  66  N.  E.  285;  Hurley  r.  West 
End  Street  R.  Co.  180  Maaa.  370,  62  N.  E. 
263;  Fletcher  v.  Fitchburg  R.  Co.  140  Mass. 
127,  9  L.R.A.  743,  21  K.  E.  302;  Scannell  y. 
Boston  Elev.  R.  Co.  176  Mass.  173,  67  K.  E. 
341;  North  Chicago  Street  R.  Co.  ▼.  Irwin, 
202  ni.  345,  66  N.  E.  1077. 

Messrs.  Clapp.  &  Glover  and  HatoM 
Steams  Davis,  for  plaintiff: 

There  was  no  lack  of  due  care  in  crossing 
to  avoid  the  approaching  team. 

Com.  V.  Allen,  11  Met.  403. 

Under  the  circumstances  of  the  case,  the 
exercise  of  due  care  did  not  involve  looking 
behind  before  driving  upon  the  track. 

Kerr  v.  Boston  Elev.  R.  Co.  188  Mass. 
434,  74  N.  E.  660;  White  v.  Worcester 
Oonsol.  Street  R.  Co.  167  Mass.  «3,  4j4  N.  E. 
1052;  Robbins  v.  SpringfieM  Street  R.  Co. 
166  Mass.  30,  42  N.  E.  334;  Tashjiam  v. 
Worcester  Consol.  Street  R.  Co.  177  Mass. 
76,  68  K.  E.  281{  Vincent  v.  Norton  ft 
T.  Street  R.  Co.  180  Mass.  104,  61  N.  E. 
822;  Sexton  v.  West  Roxbury  ft  R.  Street 
R.  Co.  188  Mass.  130,  74  N.  B.  816;  Logan 
V.  Old  Colony  Street  R.  Co.  100  Mass.  116, 
76  N.  B.  610;  Rand  v.  Syms,  162  Mass.  163, 
38  N.  E.  106. 

The  plaintiff  had  a  right  to  assume  that 
the  motorman  would  exercise  reasonable 
care  to  avoid  running  into  him. 

DrisooU  V.  West  End  Street  R.  Co.  160 
Mass.  142,  34  N.  E.  171;  LeBlanc  v.  Lowell, 
L.  ft  H.  Street  R.  Co.  170  Mass.  664,  40  N. 
B.  027;  Creavin  v.  Newton  Street  R.  Co. 
176  Mass.  620,  67  N.  E.  004;  Coleman  v. 
Lowell,  L.  ft  H.  Street  R.  Co.  181  Mass.  501, 
64  N.  E.  402;  Wood  v.  Boston  Elev.  R.  Co. 
.  188  Mass.  161,  74  N.  R  208;  Kerr  v.  Bos- 
ton Elev.  R.  Co.  supra;  Toronto  R.  Co.  v. 
Gesnell,  24  Can.  S.  C.  682;  Hoffman  v.  Union 
Ferry  Co.  47  N.  Y.  176,  7  Am.  Rep.  436, 
68  N.  Y.  385;  Kidder  v.  Dunstable,  7  Gray, 
104,  11  Gray,  342;  Keams  v.  Sowden,  104 
Mass.  63,  note;  Newcomb  v.  Boston  Pro- 
tective Department,  146  Mass.  606,  4  Am. 
St  Rep.  364,  16  N.  E.  695. 

Enowlton,  Ch.  J.,  delivered  the  opinion 
•f  the  court: 

TUs  is  an  action  to  recover  for  personal 
injuries,  resulting  from  collision  between  a 
barge,  driven  by  the  plaintiff,  and  the  de- 
fenduit's  car.  The  accident  happoied  on 
Haaooek  street,  in  Quincy,  at  about  half- 
past  8  o'clock  in  the  morning  of  a  clear 
day.  Double  trades  of  the  defendant's  rail- 
CLJLA.(N.8.) 


way  occupied  the  center  of  the  street.  The 
street  was  44  feet  wide  between  sidewalks, 
and  was  practically  straight,  with  the  view 
unobstructed  for  a  distance  of  1,800  feet  in 
each  direction  from  the  place  of  the  acci- 
dent. The  plaintiff  was  driving  a  four- 
horse  barg«  flUed  with  famiture.  He  was 
a  steady  nan,  6fty-six  years  of  age,  of  good 
sight  and  heM^g,  and  of  many  years 
experience  in  driving  horses.  The  barge 
was  without  windows,  and  ,liad  a  covered 
top  with  dosed  sides.  The  inside  was  com- 
pletely filled  with  fomituie,  so  that  the 
plaintiff,  from  the  driver's  seat,  could  not 
look  back  and  see  the  street  behind  him. 
The  main  body  of  the  barge  projected,  on 
each  side,  over  the  wheels,  so  that  its  width 
above  the  miming  gear  was  6  feet.  The 
length  of  the  team — wagon  and  horses — waa 
37  feet.  The  plaintiff  was  driving  on  the 
left-hand  side  of  the  tracks,  because  he  pre- 
ferred the  macadam  which  was  laid  there  to 
the  stone  pavement  on  the  right-hand  side 
of  the  tracks.  He  was  driving  at  a  slow 
trot,  and  being  about  to  meet  a  two-horse 
lumber  team,  which  was  coming  on  the  same 
side>  he  turned  eut  to  the  right  and  deter- 
mined to  cross  over  to  the  right-hand  side 
of  the  railway  tracks.  Accordingly  he  start- 
ed to  drive  diagonally,  at  a  long  angle, 
across  the  tracks,  when  the  defendant's  ear, 
coming  behind  him  on  the  right -hand  track, 
collided  with  the  barge  and  caused  the  in- 
jury. The  evidence  toided  to  show  that  the 
car  struck  the  barge  between  6  and  7  feet 
from  the  rear  end  of  it.  This  car  was  draw- 
ing another  one  which  was  attached  to  it, 
and  which  had  no  motor.  Besides  the  mo- 
torman on  the  front  platform  of  the  for- 
ward car,  there  was  a  motorman  an  the 
front  platform  of  the  rear  ear,  whose  duty 
it  was  to  look  after  the  trolley  of  the  for- 
ward car  and  use  the  brake  when  needed  in 
going  down  hill.  The  plaintiff  testified  that 
he  drove,  while  crossing,  at  the  same  rate 
of  speed  as  before,  and  that  he  was  "listen- 
ing to  see  what  he  could  hear,"  and  looking 
out  for  his  team.  He  heard  no  sound  of 
an  approaching  car,  and  did  not  know  that 
there  was  one  behind  him,  until  his  wagon 
was  struck.  The  evidence  tended  to  show 
that  the  wagon  was  lifted  up,  on  the  right- 
hand  side,  about  a  foot  and  a  half,  pushed 
8  or  10  feet,  and  rolled  over.  There  was 
testimony  that  the  plaintiff's  moving  team 
made  considerable  noise. 

We  are  of  opinion  that  there  was  ample 
evidence  to  warrant  the  jury  in  finding 
that  the  defendant's  motorman  was  negli- 
gent, and  that  the  plaintiff  was  in  the  exer- 
cise of  due  care.  It  was  impossible  for  the 
plaintiff  to  see  the  car  coming  behind  liim 
without  stopping  his  team  and  getting  down 
front  U»  seat.     The  only  things  that  hs 
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eould  have  done,  for  greater  precaution, 
were  to  stop  his  team  and  get  off  and  look 
behind  him,  or  stop  his  team  and  listen 
while  his  wagon  was  at  rest.  The  latter  act 
would  hardly  have  promoted  his  safety;  for, 
If  ke  had  listened  and  heard  nothing,  the 
oommon  speed  of  electric  cars,  upon  unob- 
structed straight  streets  in  the  suburbs 
of  Boston,  might  well  bring  up  a  car  from 
a  point  where  its  quiet  movement  would 
not  be  heard,  so  that  it  would  overtake  him 
before  he  could  start  his  long,  heavy  team 
and  get  across  the  double  tracks  at  a  con- 
venient angle  for  crossing.  It  was  the  duty 
of  the  motorman  to  notice  the  apparent 
movement  and  consider  the  probable  move- 
ment of  teams  traveling  before  him  in  the 
same  direction,  especially  if  the  driver  was 
so  seated  that  he  could  not  see  a  oar  ap- 
proaching behind  him.  The  driver  of  such 
a  team  as  this  has  a  right  to  suppose  that 
a  motorman  coming  from  behind  will  give 
him  time  to  cross  the  tracks  after  he  has 
started  to  do  so,  and  not  run  against  him 
while  he  ia  crossing.  WhUe  it  is  his  duty 
to  use  reasonable  care  for  his  own  safety, 
he  may  trust  something  to  the  expectation 
that  others  will  do  their  duly.  White  v. 
Worcester  Oonsol.  Street  R.  Co.  167  Mass. 
43,  44  N.  E.  10S2;  Kerr  v.  Boston  Elev.  R. 
Co.  188  Mass.  484,  74  N.  E.  669s  Robbins 
V.  Springfield  Street  R.  Co.  166  Mass.  SO, 
42  N.  E.  334;  Tashjian  v.  Worcester  Consol. 
Street  R.  Ob.  177  Mass.  7S,  68  N.  E.  281; 
Vincent  v.  Korton  A  T.  Street  R.  Co.  180 
Mass.  104,  61  N.  E.  822;  Sexton  v.  West 
Roxbury  A  R.  Street  R.  Co.  188  Mass.  139, 
74  N.  E.  SIS.  The  decision  in  Seele  v.  Bos- 
ton &  N.  Street  R.  Co.  187  Mass.  248,  72 
N.  E.  i)71,  relied  on  by  the  defendant,  de- 
pends upon  the  view  taken  of  the  peouUar 
facts  of  that  case,  and  is  not  intended  to 
ehange  the  law  stated  in  the  other  eases 
above  cited. 

The  instruotions  requested  were  all  tight- 
ly refused.  The  sixth  request  called  for  an 
instruction  upon  an  isolated  port  of  the  evi- 
dence as  to  its  bearing  upon  the  plaintiff's 
care.  The  judge  was  not  required  to  consid- 
er this  testimony  by  itself,  with  the  oon- 
struction  put  upon  it  by  the  defendant. 
Shattuck  V.  Eldredge,  173  Mass.  166-168,  63 
N.  E.  377,  and  cases  cited. 

Exceptions  overruled. 


MICHIGAN  SUPREME  COURT. 
EDITH  DURFEB 

V. 

AITNA  B.  RISCH,  by  Onardian. 
(—  Mich.  — ,  105  N.  W.  1114.) 
Will — woman — revocation. 

Marriage  and  birth  of  issue  will  re- 
voke a  woman's  will  under  a  statute  re- 
SL.R.A.(N.S.) 


quiring  certain  formalities  for  the  revoca- 
tion of  wiUs,  but  providing  tnat  it  shall  not 
prevent  the  revocation  implied  by  law  from 
subsequent  changes  in  the  conditions  or  cir- 
cumstances of  the  testator,  notwithstand- 
ing a  married  woman,  by  statute,  may  make 
a  will  so  that  marriage  alone  will  not  work 
a  revocation,  and  that  the  legislature  has 
abrogated  the  rule  revoking  a  man's  will  by 
marriage  and  birth  of  children. 

<Deoember  30,  1906.) 

CASE  made  for  the  Opinion  of  the  Supreme 
Court  upon  a  decision  of  the  Circuit 
Court  for  Livingston  County  admitting  to 
probate  the  will  of  Anna  B.  Rlsch,  deceased. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Lonis  B.  Hewlett,  for  contestant: 

At  the  common  law  the  marriage  of  the 
female  subsequent  to  the  making  of  her 
will  operated  as  a  complete  revocation  of 
the  instrument,  while  it  required  marriage 
and  birth  of  issue  subsequent  to  the  making 
of  the  instrument  to  revoke  a  man's  will. 

Page,  Wills,  |S  282-288;  Redf.  Wills,  297- 
306;  30  Am.  &  Eng.  Enc.  Law,  pp.  650- 
662;  Noyes  v.  Southworth,  66  Mich.  173^  64 
Am.  Rep.  369,  20  N.  W.  891;  Carpenter 
V.  Snow,  117  Mich.  489,  4'l  LJLA.  820,  72 
Am.  St.  Rep.  676,  76  N.  W.  78. 

But  subsequent  marriage  and  birth  of  is- 
sue were  such  a  change  in  the  condition 
of  the  testator  and  of  his  duties  and  ob- 
ligations that  the  courts  presumed  that,  if 
his  attention  had  been  called  to  his  prior 
will,  he  would  have  revoked  it. 

Corker  v.  Corker,  87  CaL  643,  26  Pac 
922;  Hoitt  v.  Hoitt,  63  K.  H.  408,  66  Am. 
Rep.  630,  3  Atl.  604. 

Messrs.  Shields  &  Shields,  for  proponent: 

Mrs.  Risch  could  have  made  a  similar 
will  the  day  after  the  child  was  bom. 
This  being  the  case,  is  it  not  absurd  to  re- 


Case  Note.  —  Effect  of  subsequent  mar- 
riage, followed  by  birth  of  a  child,  to  revoke* 
woman's  will: As  stated  in  the  fore- 
going opinion,  at  common  law  marriage 
alone,  even  though  not  followed  by  the 
birth  of  a  child,  operated  to  revoke  a  will 
executed  by  a  woman  before  marriage.  So 
long,  therefore,  as  the  oonunon-law  rule  oa 
the  subject  is  in  force  in  a  particular  juris- 
diction the  question  as  to  the  effect  of  a 
marriage,  followed  by  the  birth  of  a  child, 
to  revoke  a  woman's  will  cannot  legiti- 
mately arise.  That  question  may,  however, 
arise  when,  as  in  the  Dubfeb  Case,  the -rule 
making  marriage  alone  operative  to  revoke 
the  will  has  been  in  effect  abrogated  by  a 
statute  conferring  testamentary  capacity 
upon  married  women.  Dubfeb  t.  Risor 
appears  to  be  a  case  of  first  impression  on 
this  question.  It  would  seem  that  no  au- 
thority was  needed  to  justify  the  deeisioa 
in  that  case,  assuming,  as  it  was  stmimrd 
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quire  her  to  make  another  wiU  for  the  ex- 
press purpose  of  reaffirming  the  disposition 
of  property  by  will  previously  made? 

Ward's  WiU,  70  Wis.  261,  6  Am.  St.  Rep. 
174,  36  N.  W.  731. 

The  dnty  to  support  children  is  on  the 
husband,  not  on  the  mother,  and  the 
mother's  property  cannot  be  held,  or  bound, 
or  become  liable,  for  the  obligations  of  the 
husband. 

Snyder  v.  People,  26  Mich.  108,  12  Am. 
Rep.  302;  Howe  ▼.  North,  69  Mich.  284,  87 
N.  W.  213;  Naylor  v.  Minock,  96  Mich.  182, 
36  Am.  St.  Rep.  695,  66  N.  W.  664. 

The  statute  refers  spedflcally  to  testa- 
tor, thus  referring  only  to  a  man's  wilL 

Cotheal  v.  Cotheal,  40  N.  Y.  405. 

The  most  that  can  be  said  of  the  revo- 
cation of  this  will  is  that  it  is  revoked 
pro  tanto  to  iake  in  after-bom  children. 

1  Woemer,  Am.  Law  of  Administration, 
2d  ed.  S  65;  1  Jarman,  Wills,  Randolph  & 
T.'s  ed.  p.  272, 

Montgomery,  J.,  delivered  the  opinion  of 
the  court: 

On  appeal  from  the  probate  court,  the 
circuit  judge  directed  a  verdict  admitting 
the  will  in  queston  to  probate.  Contest- 
ant appeals. 

Testatrix,  while  unmarried,  executed  the 
will  in  question.  She  subsequently  married, 
and  had  issue,  one  child,  who  survives. 
The  sole  question  is  whether  the  will  of  a 
single  woman  is  revoked  by  her  subsequent 
marriage,  followed  by  the  birth  of  a  child 
or  children.  Our  statute  of  wills  (Comp. 
Laws,  i  0270),  which  prescribes  the  formali- 
ties required  for  the  revocation  of  wills, 
provides  that  "nothing  contained  in  this 
section  shall  prevent  the  revocation  im- 
plied by  law  from  subsequent  changes  in 
the  condition  or  circumstances  of  the  testa- 
tor." There  is  no  doubt  that  at  the  com- 
mon law  the  marriage  of  a  male  testator. 


followed  by  birth  of  issue,  operated  to  re- 
voke a  wilL  This  revocation  was  implied 
from  the  changed  relations  and  obligations 
of  the  testator,  and  was  based  upon  the 
presumption  that,  had  the  same  conditions 
and  obligations  existed  at  the  time  of  the 
execution  of  the  will  and  been  taken  into 
account,  a  different  will  (if  any)  would  have 
been  made.  Page,  Wills,  S  282;  Woemer,  Am. 
Law  of  Administration,  2d  ed.  (  64.  It  is 
difficult  to  suggest  any  reason  why  the 
same  implication  of  a  revocation  should  not 
arise  in  case  of  a  female  testatrix.  The  pre- 
sumption that,  had  the  same  conditions 
existed  at  the  time  of  the  execution  of  the 
will  as  existed  later,  the  disposition  of  the 
estate  would  have  been  different,  is  cer- 
tainly as  strong  in  the  case  of  a  wife  and 
mother  as  in  case  of  a  husband  and  father. 
The  proponent  argues  that  the  rule  as  to 
the  revocation  of  the  will  of  a  female  was, 
at  the  common  law,  that  her  subsequent 
marriage  alone  revoked  the  will;  that  since, 
by  statute,  a  married  woman  may  now  make 
a  valid  will,  and  since  it  is  generally  held 
that  the  effect  of  this  statute  is  to  abrogate 
the  rule  that  marriage  alone  (in  the  case 
of  a  woman)  revokes  the  rule,  it  follows 
that  there  is  left  no  common-law  rule  upon 
which  a  revocation  of  a  will  by  a  female 
can  be  predicated.  This  is  ingenious,  but 
not  convincing.  It  is  true  that  the  weight 
of  authority  sustains  the  view  that,  where 
statutes  like  our  married  woman's  act  ({ 
8690)  exist,  marriage  of  a  feme  lole  does 
not  of  itself  operate  to  revoke  the  will. 
Kelly  V.  Stevenson,  86  Minn.  247,  66  LJLA. 
754,  89  Am.  St.  Rep.  545,  88  N.  W.  739; 
Ward's  Will,  70  Wis.  261,  6  Am.  St.  Rep. 
174,  35  N.  W.  731.  This  is  the  rule  in 
this  state.  Noyes  v.  Southworth,  66  Mich. 
173,  64  Am.  Rep.  369,  20  N.  W.  891.  The 
common-law  rule  as  to  the  implied  revoca- 
tion resulting  from  marriage  of  the  testa- 


in  tliat  case,  that  marriage,  followed  by  the 
birth  of  a  child,  would  operate  as  an  implied 
revocation  of  a  man's  will. 

In  Nutt  V.  Norton,  142  Mass.  242,  7  N.  E. 
720,  it  was  held  that  a  will  executed  by  a 
widow,  who  had  three  children,  the  day 
before  her  second  marriage,  was  impliedly 
revoked  by  the  second  marriage  followed  by 
the  birth  of  a  child.  It  was  apparently  as- 
sumed in  this  case  that  the  common-law 
rule,  by  which  marriage  alone  operated  to 
revoke  a  woman's  will,  was  still  in  force  in 
Massachusetts.  It  appeared,  however,  that 
the  man  whom  the  testatrix  was  about  to 
marry,  and  whom  she  did  subsequently 
marry,  witnessed  the  will  and  knew  its 
contents.  The  court  said  that  it  was  not 
accessary  to  discuss  the  question  whether 
he  w«uld  be  estopped  to  contest  the  will  if 
he  were  the  only  party  interested,  since 
SLJtA.<N.S.) 


his  act  in  witnessing  the  will  oertainly  eould 
not  operate  to  give  it  validity  as  against 
the  after-bom  child. 

In  Re  Comassi,  107  Cal.  1,  28  L.R.A.  414, 
40  Pac  16,  the  court  held  that  a  will  made 
by  a  married  woman  is  not  revoked  by 
her  subsequent  marriage  after  becoming  a 
widow,  under  a  statute  making  subsequent 
marriage  operate  to  revoke  a  will  executed 
by  an  unmarried  woman;  and  that  the 
adoption  of  a  child  who  is  a  stranger  in 
blood  is  not  ec^uivalent  to  having  issue, 
within  the  meaning  of  a  statute  respecting 
the  effect  of  i^ue  to  work  a  revocation  of 
a  will. 

The  marriage  of  a  testator,  either  a  man 
or  woman,  whether  or  not  it  is  followed  by 
the  birth  of  a  child,  was  held,  in  Re  Teopfer 
(N.  M.)  67  L.R.A.  316,  78  Pae.  63,  to  revoke 
an  antenuptial  wiU.  ^  , 
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trix  rwtod  upon  tke  groimd  that,  alter  var- 
'riage,  dw  oonM  not  mak*  a  new  will,  aad, 
'as  a  will  is  ambulatoiy  during  the  life  of 
the  testator,  the  oontianing  purpose  to  oon- 
tinue  the  will  previously  made  in  force 
oonld  not  be  presumed  from  mere  inaction 
on  the  part  of  one  who,  because  of  disabil- 
ity, could  not  act.  Where,  as  in  this  state, 
the  reason  for  this  rule  fails,  the  rule  fails. 
It  does  not  follow,  however,  because  the 
marriage  alone  does  not  revoke  the  will, 
that  marriage  and  birth  of  issue  do  not. 
The  abrogation  of  this  rule  places  the  male 
and  the  female  on  the  same  plane  as  to 
this;  i.  «.,  that  the  subsequent  marriage 
does  not  of  itself  revoke  the  wilL  But  it  is 
illogical  to  say,  because  the  existence  of  a 
more  restricted  rule  to  the  wills  of  females 
prevented  the  application  of  the  general 
rule  of  the  common  law,  that  such  rule 
should  not  be  applied  to  male  and  female 
alike,  when  the  removal  of  the  latter's 
disability  makes  the  general  role  appli- 
cable. As  was  said  of  a  similar  ques- 
tion in  Lansing  v.  Haynes,  9S  Mich.  16, 
36  Am.  St.  Rep.  646,  64  K.  W.  699,  the 
common  law  is  not  so  unbending  as  to  lead 
to  this  result.  "The  reason  of  the  law  is 
the  essence  and  soul  of  the  law."  In  Noyes 
V.  Southworth,  supra,  it  was  said:  "Oar 
Constitution  has  done  away  with  all  dis- 
abilities of  coverture,  and  expressly  au- 
thorized every  married  woman  to  make  wills 
of  her  estate  as  if  she  were  sole.  This  leaves 
her  case  to  be  gov^ned  by  the  same  rule 
which  would  apply  to  anyone  else  on  change 
of  condition.  .  .  .  There  is  no  sound  rea- 
son that  we  can  perceive  why,  in  the  ab- 
sence of  statute,  implied  revocations  should 
be  extended,  or  should  be  differently  treat- 
ed as  between  men  and  women,  when  the 
property  rights  of  married  women  have 
ceased  to  be  hampered  by  marriage." 

But  it  is  further  insisted  that,  as  ]  9286 
makes  provision  for  a  child  bom  after  the 
making  of  his  father's  will,  the  rule  that 
marriage  and  birth  of  a  diild  revoke  a  will 
previously  made  by  the  father  is  abrogated. 
It  is  contended  that  this  provision  applies 
only  to  a  man's  will,  and  it  was  so  held 
in  Cotheal  v.  Cotheal,  40  N.  Y.  406;  but  it 
is  at  the  same  time  urged  that,  inasmuch 
much  as  the  rule  as  applied  to  a  woman's 
will  is  applied  by  analogy,  it  follows  that, 
if  the  statutes  have  abrogated  the  rule  as  to 
men,  it  follows  that  the  rule  has  as  to  wom- 
en no  existence.  This  contention  does  not 
take  account  of  the  fact  that  we  are  to  ap- 
ply a  principle  of  the  comnfon  law,  and  that 
that  principle  is  not  affected  by  the  with- 
drawal of  a  dass  of  persons  from  those  to 
be  affected  by  its  operation.  We  regard 
this  principle  of  the  common  law  as  con- 
trnllin);.  and  hold  that  the  marriage  of  the 
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testatrix  aad  fnbseqiMBt  birth  of  a  child  to 
her  i«nilt«d  !■  a  revocation  by  operatiMi  0I 
law. 

The  judgment  i>  reversed,  aad  a  new  trial 
ordered. 


WASHINGTOR  SUPREME  COTJET. 

8.  C  FARNA)n>IS  et  aL,  Respta., 
▼. 

GREAT     NORTHERN    RAILWAY    COM- 
PANY et  aL,  Appts. 

(—  Wash.  — ,  84  Pao.  It.) 

Blasting— injury  to  buildings— liability. 

1.  Injury  to  buildings  on  property  180 
feet  from  a  railroad  tunnel,  by  the  removal 
of  lateral  support  or  the  jar  of  blasting, 
renders  the  railroad  company  liable  for  the 
damages,  under  a  constitutional  provision 
that  private  property  shall  not  be  dsumaged 
for  public  use  without  compensation, 
whether  the  company  was  negligent  in  car- 
rying on  its  operations  or  not. 

Subterranean  water— removal — liability  for 
injury. 

2.  The  withdrawal  of  subterranean  wa- 
ter from  under  a  public  street  in  such  a 
manner  as  to  cause  the  carrying  away  and 
subsidence  of  abutting  land  will  render  the 
municipality  or  its  licensees  liable  for  such 
subsidence,  under  a  constitution  requiring 
compensation  for  property  damaged  for  pub- 
lic use. 

Landlord— liability  to  tnunt 

3.  A  landlord  is  sot  liable  to  Us  tenant 
for  injuries  to  the  property  without  fault 
or  negligence  on  his  pairt,  by  the  construc- 
tion of  a  railroad  tunnel  in  the  vicinity. 
Trial — ^misstatement  by  counsel — correction. 

4.  It  is  the  duty  of  the  trial  court  to 


Case  Note.  —  Removal  of  lateral  support 
as  constituting  damage  or  injury  within 
meaning  of  constitutional  provision  against 
taking,  damaging,  or  injuring  property  for 
public  use  without  compensation:  -^— — 
The  Constitutions  of  a  great  number  of 
states  have  been  amended  by  ^tdd'tg  the 
word  "damage"  or  its  equivalent  to  the 
provision  respecting  the  power  of  eminent 
domain,  so  as  to  make  it  provide  that  pri- 
vate property  shall  not  be  taken,  damaged, 
or  injured  for  public  use  without  just  com- 
pensation. In  the  jurisdictions  where  the 
Constitution  has  been  so  amended,  the  ad- 
ditional words  have  been  held  to  cover  dam- 
ages which,  under  the  old  Constitution, 
were  held  not  to  constitute  a  taking.  In 
Fabnaitdis  v.  Gbbat  NoBTHKaiT  R.  Co.  it 
will  be  observed  that  the  word  "damage" 
was  held  to  cover  an  injury  to  Iniildinga 
caused  by  the  removal  of  lateral  B«q>port 
in  constructing  the  railroad.  This  same 
question  was  passed  upon  in  Fyfe  v.  Turtle 
Creek,  22  Pa.  Super.  Ct.  292,  where  a  mn* 
nicipality  was  held  liable  for  an  injury  t« 
a  building  caused  by  the  remov^  of  the  Ut- 
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correct  mistakes  of  law  made  by  counsel  in 
argument  to  the  jury. 

(January  29,  1908.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  favor  of  plaintiffs  in  certain  actions 
brought  to  recover  danuges  for  injury  to 
plaintiffs'  buildings  by  the  construction  of 
defendants'  railroad  tunnel.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  L.  C  Gilman  for  appellants. 

Messrs.  McCaSerty  &  Bell,  A.  Jtiriah,  and 
Allen,  Allen,  ft  Stratton  for  respondents. 

Mount,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  respondents  are  the  owners  of  a 
ground  lease  of  lot  2  in  block  6  of  Denny's 
fourth  addition  to  Seattle.  They  have  erect- 
ed and  own  two  brick  buildings  thereon, 
which  buildings  are  leased  and  used  for  lodg- 
ing and  hotel  purposes.  One  of  these  build- 
ings is  known  as  the  "Lotus  building,"  and 
the  other  as  the  'Tleasanton  building."  The 
respondents  Famandis  and  wife  and  Hamm 
own  the  whole  of  the  Pleasanton  building 
and  an  undivided  one  half  of  the  Lotns 
building.  The  respondents  Morris  and  wife 
own  an  undivided  half  of  the  Lotus  build- 
ing. In  the  years  1903,  1904,  the  appellant 
railway  cotapanies  constructed  a  tunnel  im- 
derneath  aaid  city  of  Seattle,  for  use  for 
railway  purposea.  This  tunnel  is  about  I 
mile  in  length  and  of  varying  depth  from  the 
surface.  It  was  constructed  in  part  under 
property  belonging  to  the  said  railway  com- 


panies, in  part  under  private  property" 
through  which  an  easement  had  been  ac-' 
quired,  and  in  part  under  streets  and  alleys 
of  the  city,  a  franchise  having  been  granted 
by  the  city  permitting  the  same  to  be  done. 
The  tunnel  in  its  course  passes  within  about 
120  feet  of  lot  2,  whereon  respondents'  build- 
ings are  situated.  The  following  is  a  sketch 
showing  the  relation  of  respondents'  prop- 
erty to  the  tunnel;  also  showing  the  posi- 
tion of  the  tunnel  in  this  vicinity  construct- 
ed under  a  public  street,  the  portion  under 
the  property  of  the  railway  companies,  and 
the  portion  under  property  through  which 
said  companies  have  an  easement: 


eral  support  of  land  in  constructing  a  sewer. 
The  provision  of  the  Pennsylvania  Constitu- 
tion under  which  this  decision  was  ren- 
dered declares  that  compensation  shall  be 
made  for  property  '^aken,  injured,  or  de- 
stroyed." The  court  held-  that,  wUle  such 
an  injury  was  not  actionable  at  common 
law,  the  constitutional  provision  referred  to 
gave  to  the  owner  of  property  injured  the 
same  protection  that  had  formerly  been  ex- 
tended to  the  owner  whose  property  was  ac- 
tually taken;  and  that  when  "an  improve- 
ment is  the  direct  and  proximate  cause  of 
the  injury,  and  the  loss  is  the  necessary 
and  unavoidable  consequence  of  the  careful 
execution  of  the  work,  the  land  and  every 
right  of  property  thereto  appurtenant  is 
within  the  protection  of  the  constitutional 
provision." 

In  Illinois,  which  was  the  pioneer  state 
in  introducing  this  amendment  into  its  Con- 
stitution, it  was  held,  in  Schroeder  v.  Joliet, 
189  lU.  48,  62  L.R.A.  634,  69  K.  E.  550,  that 
an  injury  to  the  lateral  support  of  an  abut- 
ting lot  while  excavating  for  a  street  im- 
provement constitutes  a  damaging,  but  not 
a  taking,  of  property. 

The  effect  of  theae  decisions,  whieh 
CLJLA.(N.S.) 


make  a  corporation  possessing  the  right 
of  eminent  domain  liable  for  injuries 
to  buildings  resulting  from  the  remov- 
al of  the  lateral  support  of  the  soil, 
without  regard  to  the  question  of  negli- 
gence, where  such  injury  is  the  direct  result 
of  the  public  improvement,  is  to  place  ti 
greatsr  Hability  on  such  corporation  that  that 
placed  upon  adjoining  owners  who  injure 
buildings  in  the  same  way.  See  Hannicker 
V.  Lepper,  and  note,  6  L.RJL(N.S.)  — .  The 
decisions  in  these  cases  are  r«iiJorced  by 
the  fact  that,' even  under  the  old  Constitu- 
tions, the  injury  here  discussed  was  held  in 
many  cases  to  constitute  a  taking.  Mc- 
Cullough  V.  St.  Paul,  M.  &  M.  R.  Co.  52 
Minn.  12,  53  N.  W.  802;  Steams  v.  Rich- 
mond, 88  Va.  992,  29  Am.  St.  Rep.  758,  14 
S.  E.  847;  Parke  ▼.  Seattle,  6  Wash.  1,  20 
L-R-A.  08,  34  Am.  St.  Rep.  839,  31  Pac.  310, 
32  Pac.  82. 

The  courts  were  not  harmonious,  how- 
ever, and  authorities  may  be  found  on  both 
sides  of  the  question  as  to  whether  an  in- 
jury to  lateral  support  constitutes  a  "tak- 
ing;" otherwise  the  amendment  by  insert- 
ing the  word  "damage"  woujd-Jiav«i^be4p j 
necessary. 
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The  surface  of  the  ground  on  which  re- 
spondents' buildings  stand  ie  some  higher 
than  the  surface  oyer  the  tunnel;  the  land 
between  the  buildings  and  the  tunnel  being 
a  side  hill.  Respondents'  buildings  had  been 
constructed  for  about  two  years  prior  to  the 
time  the  tunnel  was  constructed,  and  were 
in  a  solid  and  substantial  condition  until 
*ihe  time  of  the  construction  of  the  tunnel. 
When  the  tunnel  was  being  constructed  in 
the  immediate  vicinity  of  the  buildings,  it 
became  necessary  to  use  large  charges  of 
dynamite  and  giant  powder  to  blast  out  the 
rock  and  grayel  deposits  in  the  tunnel. 
These  blasts  caused  the  buildings  to  shake 
■o  that  occupants  would  not  remain  there- 
in. Large  cracks  also  opened  up  in  the 
earth  between  the  tunnel  and  the  buildings, 
and  caused  the  buildings  to  crack.  A  set- 
tling of  the  earth  caused  a  partial  collapse 
of  the  buildings  and  much  damage  thereto. 
Separate  actions  were  instituted  by  respond- 
ents against  appellants.  Respondents  Far- 
nandis  and  wife  and  Hamm  alleged  in  their 
complaint  that  the  construction  of  the  tun- 
nel through  and  under  the  property  adja- 
cent to  the  said  buildings  caused  the  earth 
to  sink,  settle,  and  subside;  and  thus  oc- 
casioned the  settlement  and  partial  collapse 
of  the  buildings.  They  allege  damages  in  the 
sum  of  $20,000.  The  respondents  Morris 
and  wife  allied  in  their  complaint  that,  by 
reason  of  the  manner  of  construction  of  the 
tunnel,  the  lot  was  caused  to  settle  and 
sink 'and  the  buildings  catised  to  partially 
collapse,  to  their  damage  in  the  sum  of 
$10,000.  The  answer  to  each  of  these  com- 
plaints was  a  general  denial.  By  the  con- 
sent of  all  the  parties,  the  tm>  causes  were 
consolidated  and  tried  together  to  the  court 
and  a  jury.  A  verdict  was  returned  in  favor 
of  Famandis  and  wife  and  Hamm  for  $7,17S, 
and  in  favor  of  Morris  and  wife  for  $3,675. 
The  railway  companies  have  appealed  from 
■  a  judgment  entered  upon  the  verdict. 

The  first  question  presented  in  the  briefs 
is  whether  or  not,  under  the  pleadings  and 
the  evidence,  the  respondents  were  entitled 
to  recover  damages  to  their  buildings,  occa- 
sioned by  the  excavation  made  by  appellants 
in  the  land  adjacent  to  that  whereon  the 
buildings  were  located.  No  negligence  was 
claimed  against  the  appellants,  either  in  the 
pleadings  or  the  evidence;  respondents'  po- 
sition being  that,  if  the  excavations  made  by 
appellants  in  their  own  land,  or  in  the  lands 
whereon  they  had  a  license  to  make  excava- 
tions, were  made  in  such  a  manner  as  ta 
cause  a  subsidence  of  the  soil  of  respondents' 
lands,  whereby  the  buildings  were  caused  to 
settle  and  crack  and  be  injured,  the  appel- 
lants were  liable,  notwithstanding  their 
work  had  been  performed  in  the  most  care- 
ful and  prudent  manner.  This  contention 
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was  sustained  by  the  trial  court,  and  evi- 
dence was  received  and  the  jury  were  in- 
structed upon  that  theory.  Appellants  cits 
numerous  authorities  te  the  point  that  ths 
right  to  lateral  support  applies  only  to  the 
land  itself,  and  not  to  buildings  or  other 
artificial  structures  thereon;  and  the  weight 
of  authority  seems  to  be  that,  where  one 
person  excavates  on  his  own  land  in  a  car^ 
ful  and  prudent  manner,  he  is  not  liable 
for  consequential  damages  accruing  to  his 
neighbor.  But  this  rule  is  modified  to  this 
extent:  "An  adjoining  owner  excavating 
OR  his  own  land  is  subject  to  this  restric- 
tion: That  he  must  not  remove  the  'earth 
so  near  to  the  land  of  his  neighbor  that  his 
neighbor's  soil  will  crumble  away  under  its 
own  weight  and  fall  upon  his  land.  But 
this  right  of  lateral  support  extends  only 
to  the  soil  in  its  natural  condition.  It  does 
not  protect  whatever  is  placed  upon  the  soil, 
increasing  the  downward  and  lateral  pres- 
sure. If  it  did,  it  would  put  it  in  Hit  power 
of  a  lot  owner,  by  erecting  heavy  buildings 
on  his  lot,  to  greatly  abridge  the  right  of 
his  neighbsr  to  use  his  lot.  It  would  make 
the  rights  of  the  prior  occupant  greatly  su- 
perior to  those  of  the  latter."  N(Hthem 
Transp.  Co.  r.  Chicago,  99  U.  S.  636,  25  L. 
ed.  336.  The  rule  is  firmly  established  that 
"every  owner  of  real  estate  is  entitled  t* 
have  the  soil  preserved  and  supported  in  its 
natural  condition,  and  the  privileges  of  ad- 
joining owners  are  so  far  limited  that  they 
may  not  so  excavate  or  otherwise  change 
the  position  of  their  land  as  to  leave  thai 
of  their  neighbor  less  firmly  supported."  I 
Am.  &,  Eng.  Enc.  Law,  2d  ed.  p.  229;  Lar- 
son V.  Metropolitan  Street  R.  Oo.  33  Am. 
St.  Rep.  450,  and  note  (110  Mo.  234,  1« 
L.R.A.  330,  19  S.  W.  416).  "Nor  is  his  Ua- 
bility  in  any  wise  dependent  upon  the  de- 
gree of  skill  or  care  which  he  exercises." 
Freeman's  note  -to  Larson  t.  Metropolitan 
Street  R.  Co.  supra;  Baltimore  ft  P.  R.  Co. 
v.  Reaney,  42  Md.  117;  Schults  v.  Bower, 
67  Minn.  493,  47  Am.  St.  Rep.  630,  69  N.  W. 
631 ;  Gilmore  v.  Driscoll.  122  Mass.  199,  23 
Am.  Rep.  312.  In  order  that  these  rules 
may  stand  together  and  not  be  inconsistent, 
it  must  follow  that,  when  soil  is  removed 
from  its  natural  position  by  one  owner,  and 
the  soil  of  an  adjoining  owner  is  thereby 
permitted  to  fall,  such  result  is  not  a  con- 
sequential damage,  but  is  a  direct  injury. 
In  the  case  of  Parke  v.  Seattle,  6  Wash. 
1,  20  L.R.A.  68,  34  Am.  St.  Rep.  839,  31  Pae. 
310,  32  Pac.  82,  this  court  held  that  ths 
city  was  liable  for  damages  caused  by  grad- 
ing the  street,  whereby  lands  abutting  on 
the  street  were  deprived  of  their  lateral 
support.  In  the  case  of  Brown  v.  Seattle, 
6  Wash.  35,  18  UELA.  161,  31  Pae.  313,  32 
Pac  214,  wfaich  was  a  case  \^fieEe^an.orAer 


Digitized  by ' 


C> 


1906. 


FARNANB»d  y.  GREAT  NORTHERN  K.  (X). 


1089 


was  made  restraining  the  city  from  grad- 
ing a  street  in  front  of  Mrs.  Brown's  prop- 
erty until  the  damage  which  would  be 
caused  by  such  grade  was  first  ascertained 
and  paid,  this  court  held  an  injunction  was 
proper,  and  in  the  opinion  said:  "But  the 
main  question  is.  Admitting  the  fact  of  in- 
jury, would  the  respondent  be  entitled  to 
compensation  from  the  city!  Previous  to 
the  adoption  of  the  Constitution  she  would 
bays  been  without  remedy,  excepting  for 
such  injury  as  might  have  occurred  to  her 
land  alone,  arising  from  the  withdrawal  of 
support  and  its  consequent  actual  falling  in, 
or  from  the  negligence  of  the  city  in  doing 
the  work.  .  .  .  But  the  Constitution  of 
this  state  (article  1,  8  16)  provides  that  no 
private  property  shall  be  taken  or  damaged 
for  public  or  private  use  without  just  com- 
pensation having  been  first  made  or  paid 
into  court  for  the  owner,  and  it  is  upon  this 
prohibition  that  the  respondent  bases  her 
right  to  an  injunction.  The  earlier  Consti- 
tutions of  the  several  states  in  the  Union 
contained,  with  but  few  exceptions,  a  pro- 
vision that  private  property  should  not  be 
taken  for  public  use  without  just  compensa- 
tion. .  .  .  After  almost  twenty  years  of 
discussion  and  decision  in  Illinoia  and  other 
states,  we  put  the  words  'taken  or  dam- 
aged' into  our  Constitution,  and  they  must 
have  their  effect.  ...  It  is  now  too 
late  to  urge  this  argument  [t.  «.,  the  word 
"damage'  gave  no  additional  or  greater  se- 
curity to  the  apprc^riator  for  publia  use] 
against  the  recovery  of  such  damages  as 
are  threatened  to  be  caused  by  the  action 
of  the  city  of  Seattle  here  in  question. 
Every  court  in  which  the  point  has  been 
raised  has  decided  in  favor  of  the  private 
citizen;  but,  were  it  now  presented  to  us 
for  the  first  time  in  the  history  of  the 
phrase,  we  should  not  be  disposed  to  view 
it  in  any  way  different  from  that  expressed 
in  the  cases  we  have  cited.  If  private  prop- 
erty is  damaged  for  the  public  benefit,  the 
public  should  make  good  the  loss  to  the  in- 
dividual. Such  always  was  the  equity  of 
the  case,  and  the  Constitution  makes  the 
hitherto  disregarded  equity  now  the  law  of 
it."  In  the  case  of  Peters  v.  Lewis,  33 
Wash.  617,  74  Pac.  815,  which  was  an  ac- 
tion for  damages  by  reasMi  of  drainage  from 
defotdants'  adjoining  premit^s,  this  court 
held  that  a  counterclaim  alleging  that  plain- 
tiff had  removed  the  earth  abutting  upon 
the  line  of  its  lot,  thereby  leaving  the  lot 
without  its  natural  lateral  support,  which 
caused  defendants'  land  to  slide  and  the 
foundations  of  their  houses  to  become  weak- 
ened, and  destroyed  the  natural  surface  of 
the  groiud,  was  proper  matter  for  counter- 
claim. And  in  the  case  of  Smith  ▼.  St. 
Paul,  M.  &  SI  R.  Go.  30  Wash.  3S6,  70 
6L.R.A.(N.8.) 


LJI.A.  1018,  81  Pac.  840,  which  was  care-, 
fully  considered  by  this  court  after  two' 
separate  arguments  had  been  permitted  and 
many  authorities  cited  upon  the  CMistitu- 
tional  questions  involved  here,  we  held  that 
a  property  owner  may  recover  damages 
resulting  from  the  operation  of  railway 
trains  which  jar  the  earth  and  otherwise 
physically  disturb  the  property.  It  was  said 
in  that  case:  "If  a  railroad  company  cannot 
carry  on  its  business  upon  its  own  property 
without  necessarily  disturbing  the  physical 
conditions  of  other  property,  it  is  evident 
that  such  company  has  not  acquired  suffi- 
cient property  for  the  conduct  of  its.  busi- 
ness, and  it  should  be  required  to  pay  such 
damages  as  the  actual  physical  disturbance 
of  the  neighboring  property  entails  thereup- 
on." These  cases  are  decided  upon  the 
theory  that  the  act  complained  of  is  an  in- 
terference with  the  rights  of  property,  and 
tiiat  the  damage  is  direct,  and  not  merely 
consequentiaL 

The  effect  of  our  decisions,  as  above  stat- 
ed, is  to  hold  that  for  a  physical  injury  or 
direct  invasion  of  property  rights,  damages 
are  recoverable,  tmder  the  provisions  of  the 
Constitution  that  "no  private  property  shall 
be  taken  or  damaged  for  a  public  or  pri- 
vate use  without  just  compensation  having 
been  first  made."  It  follows,  of  course,  that  . 
the  liability  does  not  depend  upon  the  de- 
gree of  care  or  skill  used  to  prevent  damage. 
The  question  whether  the  damage  to  the 
buildings  situated  120  feet  away  from  the 
nearest  point  of  appellants'  tunnel  was 
caused  by  the  removal  of  the  lateral  sup- 
port of  the  soil  or  by  shaking  the  earth  by 
blasts  was  a  question  for  the  jury.  But 
in  either  event  the  liability  of  the  appel- 
lants was  the  same  whether  the  damage 
was  caused  with  or  without  negligence.  The 
sinking  and  cracking  of  the  earth  was  evi- 
dently not  due  to  any  increased  downward 
or  lateral  pressure  upon  the  soil  by  the 
buildings,  because  the  cracks  and  sinking 
appeared  between  the  buildings  and  the 
tunnel  and  extended  through  the  buildings. 
If  the  weight  of  the  buildings  did  not  in 
any  wise  contribute  to  the  sinking  or  crack- 
ing of  the  earth,  then  the  removal  of  the 
earth  was  the  direct  cause  of  the  damage 
both  to  the  land  and  to  the  buildings.  To 
hold  under  such  circumstances  that  appel- 
lants would  be  liable  only  for  the  damage 
to  the  land,  and  not  to  the  buildings,  would 
be  to  follow  the  shadow  of  the  old  rule,  and 
to  disregard  the  substance  of  it  and  the 
reason  upon  which  it  was  based. 

Appellants  complain  that  the  court  erred 
in  giving  the  following  instruction:  "In  de- 
termining what  damages,  if  any,  should  be 
assessed  to  the  plaintiffs  by  reason  of  the 
injuries  to  the  land,  if  any  wer«  caused  by 
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the  oonstruction  of  the  tunnel,  jou  have  a 
right  to  consider  the  use  to  which  said  land 
vraa  put  by  the  plaintiffs,  and  what  damage, 
if  any,  the  plaintiffs,  S.  C.  Farnahdia  and  R. 
H.  Hamm  in  the  one  case,  and  Antone  Mor- 
ris and  Perina  Morris  in  the  other  case, 
will  sustain  thereby  during  their  leasehold 
interest  in  the  property."  It  is  claimed  that 
this  instruction  permitted  the  jury  to  as- 
sess damages  that  were  personal  to  the 
plaintiffs.  We  do  not  so  construe  the  in- 
struction when  read  in  connection  with  the 
other  instructions.  Just  preceding  this  in- 
struction when  read  in  connection  with  the 
ments  of  damage  they  might  consider  in  ref- 
erence to  the  buildings.  There  were  two 
subjects  of  damage,  vie.,  the  land  itself  and 
the  buildings,  either  or  both  of  which  may 
have  been  recovered  for  according  to  the  in- 
jury. The  use  to  which  the  land  was 
adapted  was  proper  to  be  considered  in  de- 
termining the  value  of  the  land  and  the 
damage  sustained.  Seattle  Sc  M.  R.  Co.  v. 
Roeder,  30  Wash.  244,  263,  94  Am.  St.  Rep. 
864,  70  Pac.  498.  This  instruction  is  not 
subject,  we  think,  to  the  criticism  made  by 
the  appellants. 

There  was  some  evidence  to  the  effect  that 
the  cracks  in  the  earth  and  the  settling 
tiiereof  might  have  been  caused  by  the  tap- 
ping of  an  underground  stream  or  subter- 
ranean flow  of  water,  which  caused  the  soil 
to  be  carried  away.  Appellants  requested 
the  court  to  give  the  following  instruction: 
"I  charge  you  that,  if  you  find  from  the  evi- 
dence in  this  case  that  the  cause  of  the  in- 
juries to  plaintiffs'  property,  if  you  find  the 
same  was  injured,  was  the  tapping  of  an 
underground  stream  or  stratum  by  the  bor- 
ing of  the  tunnel  into  the  earth,  and  that 
such  underground  stream  or  stratum  so 
tapped  ran  out,  causing  a  subsidence  of  the 
•oil  on  which  plaintiffs'  buildings  stand, 
then  the  defendants  would  be  under  no  lia- 
bility for  the  damages  so  caused,  and  plain- 
tiffs would  have  no  right  to  recover  there- 
for; and,  if  you  do  so  find,  your  verdict 
must  be  for  the  defendants."  The  court 
gave  this  instruction,  but  modified  it  by 
adding  the  following:  "However,  for  this 
instruction  to  apply  you  must  believe  that 
the  percolating  or  subterranean  waters 
withdrawn  were  upon  the  railway  com- 
pany's own  property.  It  would  not  apply 
if  such  water  was  withdrawn  from  under- 
neath or  below  or  in  a  public  street  or  in 
property  which  was  not  the  property  of 
said  railway  company," — ^thus,  in  effect,  tell- 
ing the  jury  that,  while  the  appellants 
might  have  caused  damage  to  the  property 
without  liability  therefor,  by  tapping  the 
subterranean  flow  of  water  on  their  land, 
yet  the  easement  in  a  public  street  did  not 
authorize  such  damage  without  compensa- 
6L.R.A.(N.S.) 


tion.  This  modification  was  made  by  the 
court  upon  the  theory  that  the  city  could 
grant  no  greater  right  than  it  possessed; 
and,  since  the  city  would  be  liable  for  dam- 
age caused  by  removing  the  lateral  support, 
under  the  rule  in  Parke  v.  Seattle  and  Brown 
T.  Seattle,  supra,  therefore  the  corporation 
using  the  street  for  private  gain  by  author- 
ity of  the  city  would  be  liable  in  the  same 
way.  While  many  authorities  are  cited  by 
the  appellants  to  the  effect  that  the  rights 
of  a  municipality  in  its  streets  are  not  in- 
ferior to  the  authority  of  a  private  owner 
over  his  own  land,  we  think  the  rule  as 
recognized  and  laid  down  by  this  court  in 
the  cases  hereinbefore  cited  under  our  Con- 
stitution is  conclusive  of  the  question  that 
private  property  shall  not  be  dalnaged  for 
a  public  use  without  just  compensation.  It 
is  true  that  the  word  "damaged"  has  been 
held  to  mean  such  damages  are  were  recov- 
erable at  common  law  between  individuals; 
but,  in  view  of  the  rule  that  the  carrying 
away  of  land  by  its  own  weight  is  not  con- 
sequential damage,  but  is  an  actual  infringe- 
ment and  taking  of  property,  we  think  the 
same  rule  should  apply  where  the  land  is 
carried  away  by  means  of  water  which  is 
released  in  a  public  street  by  any  means 
which  would  amount  to  an  actual  taking 
and  a  resulting  damage.  Under  statutes 
which  are  in  substance  the  same  as  our  con- 
stitutional provisi<ms,  the  courts  of  Massa- 
chusetts have  held,  where  the  land  of  an  ad- 
jacent owner  is  taken  away  by  an  excava- 
tion on  other  lands,  which  excavation  taps 
a  subterranean  stream  of  quicksand  and  wa- 
ter, permitting  the  soil  of  an  adjoining  own- 
er to  crack,  that  the  parties  making  such 
excavation  were  liable  for  the  damage. 
Cabot  V.  Kingman,  166  Mass.  403,  33  L.R.A. 
46,  44  y.  E.  844.  It  was  said  in  that  case: 
"Whatever  may  be  true  of  percolating  wa- 
ters, we  think  that  the  defendants  had  no 
right  to  take  away  the  soil  of  the  plaintiff 
in  land  which  they  had  not  taken  under  the 
statutes,  and  that  it  is  immaterial  that  the 
soil  was  removed  by  means  of  pumps  from 
the  trench  into  which  it  had  fallen  by  its 
own  weight,  or  had  been  carried  by  perco- 
lating water.  We  are  unable  to  distinguish 
the  case  from  one  where  the  soil  falls  in 
from  the  surface  in  consequence  of  an  ex- 
cavation in  the  adjoining  land."  Trowbridge 
V.  Brookline,  144  Mass.  139,  10  N.  B.  796; 
Marsden  v.  Cambridge,  114  Mass.  490;  Lin- 
coln V.  Com.  164  Mass.  868,  41  K.  E.  489. 
Under  this  view,  which  we  think  is  the  cor- 
rect one,  it  was  not  error  prejudicial  against 
appellants  for  the  court  to  give  the  vodi- 
fication  complained  of. 

The  points  made  in  appellants'  brief,  re- 
lating to  the  motion  for  a  new  trial  and  the 
instruction  relating  to  the  blast  wber*  B9 
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negligence  b  diarged,  are  1>oth  disposed  of 
hj  what  we  have  said  in  connection  with 
the  points  above  discussed,  and  need  not 
be  further  noticed. 

It  appears  from  the  record  that  one  of  re- 
spondents' counsel,  in  arguing  the  question 
of  damages  to  the  jury,  stated  that  respond- 
ents occupied  to  their  tenants  the  relation 
of  landlords,  and,  in  the  event  of  the  build- 
ings getting  out  of  order  or  condition,  tiiat 
the  tenants  would  have  a  right  of  action 
a^^inst  them;  whereupon  the  following  oc- 
curred: "Mr.  Gilman :  I  deeire  an  exception. 
The  counsel  has  no  right  to  argue  the  law  to 
the  jury.  Mr.  Allen :  Of  course  I  have.  Now, 
gentlemen,  let  him  take  an  exception.  I 
will  repeat  it,  and  if  he  can  get  an  excep- 
tion out  of  it,  let  him  take  it, — ^that  Mr. 
Hamm  and  Mr.  Famandis  and  Mr.  Morris 
stand  in  the  relation  of  landlords  to  these 
people,  and  in  that  we  are  responsible  to 
them  for  the  building  getting  out  of  repair 
and  getting  in  bad  repair,  and  that  thej 
have  a  right  of  action  against  them  for 
that,  if  they  choose  to  exercise  it,  and  Mr. 
Gilman  knows  it."  At  the  close  of  the  ar- 
guments appellants'  counsel  orally  request- 
ed the  court  to  charge  the  jury:  "That  Mr. 
Famandis  and  his  associates  have  a  certain 
interest  in  the  buildings  and  the  prop- 
erty; if  that  has  been  damaged  by 
the  railroad  company,  the  railroad  com- 
pany must  pay  for  it.  The  tenants  have  a 
certain  interest  in  the  buildings.  Mr.  Far- 
nandis  is  not  responsible  if  the  interest  is 
affected  and  damaged  by  the  railroad  com- 
panies." The  request  was  refused,  and  an 
exception  allowed.  The  fact  that  the  re- 
quested instruction  was  not  in  writing  was 
waived  by  both  the  court  and  the  counsel 
for  respondents,  and  leave  granted  to  ap- 
pellants to  reduce  the  request  to  writing, 
which  was  done  after  the  jury  had  retired. 
In  view  of  what  had  taken  place  between 
opposing  counsel,  it  was  clearly  the  duty 
of  the  court  to  give  the  instruction  as  re- 
quested. Upon  the  argument  respondents' 
counsel  stated  the  measure  of  damaf^es  erro- 
neously to  the  jury.  The  plaintiffs  were 
clearly  not  liable  to  their  subtenants  for  in- 
juries Uy  such  tenants  by  the  railroad  com- 
panies without  negligence  or  fault  on  the 
part  of  the  plaintiffs,  and  when  the  court 
said  nothing  about  the  point  in  his  instruc- 
tions, and  refused  to  correct  the  erroneous 
impression  so  forcibly  and  repeatedly  stat- 
ed, the  jury  were  at  liberty  to  believe  that 
(he  statements  of  the  respondents'  counsel 
were  correct,  and  to  assess  damages  against 
the  defendants  for  ench  items.  The  plain- 
tiffs themselves  were  tenants  of  the  prop- 
erty under  a  long  lease.  If  they,  as  tenants, 
were  entitled  to  recover  for  the  injuries  al' 
leged,  their  subtenants  for  the  same  rea' 
<  LJtA.(N.S.) 


son  had  the  same  rights  for  any  substantial 
injuries  done  them.  Clearly  the  plaintiffs 
were  not  liable  to  tlteir  subtenants  for  in- 
juries done  by  third  parties  over  whom  the 
plaintiffs  had  no  control.  Counsel  for  re- 
spondents contend  that  they  have  a  right  to 
argue  the  law  to  the  jury.  Conceding  that 
they  have,  they  must  state  it  correctly; 
and,  when  they  make  statements  of  law 
which  are  incorrect,  it  becomes  the  duty  of  ■ 
the  trial  judge  to  correct  them;  especially, 
upmi  material  points  when  a  proper  request 
is  made  therefor. 

Other  statements  were  made  in  the  argu- 
ment of  the  case  which  were  outside  the 
record  and  should  not  have  been  made,  but 
which  we  do  not  deem  of  sufficient  impor- 
tance of  themselves  to  warrant  a  reversal, 
and,  since  they  will  probably  not  occur  upon 
a  new  trial,  we  shall  not  discuss  them. 
Since  the  judgment  must  be  reversed  for 
the  error  atmve  stated,  it  is  unnecessary  to 
discuss  the  errors  alleged  as  to  the  amount 
of  the  verdict. 

The  judgment  appealed  from,  is  reversed, 
and  a  new  trial  ordered. 

Root,  Dunbar,  Fallerton,  Hadley,  Kndlds, 
and  Ciow,  JJ.,  concur. 
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THACKER    COAL    &    COKE    COMPANY, 
Plff.  in  Err., 

V. 

CHARLES  BURKE  et  aL 
(—  W.  Va.  — ,  63  a  B.  161.) 

Enticement  of  servant. 

1.  One  who  maliciously  oitices  a  serv- 
ant in  actual  service  of  a  master  'to  desert 
and  quit  bis  service  is  liable  to  action  Uiere- 
for. 

Inducing  to  violation  of  contract 

2.  If  one  wantonly  and  maliciously, 
wheitber  for  his  own  benefit  or  not,  induces 
a  person  to  violate  Iiis  contract  with  a  third 
person,  to  the  injury  of  that  third  person, 
it  is  actionable. 

Headnotes  by  Branitoit,  J. 


Subject  Note.  —  CSvil  liability  for  enticing 
servant  to  quit. 

1.  The  general  rule,  1092. 
n.  What  constitutes  enticement 

a.  In  general,  1094. 

b.  Attempt  to  entice,  1096. 

c  Inducing  to  leave  at  end  of  em- 
ployment, 1095. 

d.  Enticement  before -service  begins, 
1096.      Digitized  by  VjOO 
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Sam*— conspiracy. 

3.  Persona  who  conflpire  to  induce  oth- 
ers to  break  a  valid  contract  between  other 
persons  are  liable  to  action  therefor. 
Same — statute. 

4.  The  act  found  in  Code  1890,  S  14,  ap- 
pendix, p.  1053,  does  not  authorize  on^  in^- 
vidual,  or  number  of  individuals,  to  malicious- 
ly entice  servants  to  desert  service  in  which 
tney  are  engaged,  or  to  prevent  them  from 
engaging  in  such  service  under  a  contract 
for  such  service. 

(March   6,   1906.) 

ERROR  to  the  Circuit  Court  for  Mingo 
county   to  review   a  judgment  in  de- 
fendants' favor  in  an  action  brought  to  re- 
cover damages  for  alleged  wrongful  entice- 
ment of  plaintiff's  servants.    Reversed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Rucker,  Anderson,  ft  Hughes  and 
Sheppard  ft  Goodykoontz,  for  plaintiff  in 
error: 

Any  person  who  knowingly  entices  away 
the  servant  of  another,  and  thereby  induces 
him  to  violate  his  contract  with  his  master; 
or  who  thereby  deprives  the  master  of  the 
services  of  one  then  actually  in  his  employ, 
whether  under  contract  to  serve  or  not, — is 
liable  to  the  master  for  his  actual  loss  there- 
from. 

Wood,  Mast.  &  8.  8  230;  Lumley  v.  Gye, 
2  EI.  ft  BL  216;  Milbume  t.  Byrne,  1  Cranch, 
C.  C.  239,  Fed.  Gas.  No.  9,642;  Jones  v. 
Blocker,  43  Ga.  331;  Salter  t.  Howard,  43 
Ga.  601;  Keane  v.  Boycott,  2  H.  BL  612; 
Sykes  v.  Dixon,  9  Ad.  ft  El.  693;  Hartley  ▼. 
Cummings,  6  C.  B.  247;  Pilkington  v.  Scott, 
16  Mees.  &  W.  657;  Walker  v.  Cronin,  107 


in.  The  remedy. 

a.  Form  of. 

1.  In  general,  1090. 

2.  Injunctions,  1096. 

b.  Time  of  bringing  action,  1007. 

«.  Effect  of  prior  8ati8fa<^k>n  from 
servant,  1007. 

d.  Scope  of  its  application. 

1.  In  general,  1097. 

2.  What  constitutes  a  sufficient 

contract     of     employment, 
1099. 

e.  Effect  of  penal  statutes  upon,  1100. 

IV.  Measure  of  damages,  1100. 

L  The  general  rule. 

There  is  no  doubt,  as  a  general  rule,  of 
the  civil  liability  of  a  thinl  person  who, 
with  knowledge  of  an  existing  contract  of 
employment,  induces  the  employee  to  quit 
to  the  injury  of  the  employer. 

This  is  recognized  by  Blackstone  in  the 
following  language:  "The  retaining  an- 
other person's  servant  during  the  time  he 
haa  agreed  to  serve  his  present  master; 
this,  as  it  is  an  ungentlemanlike,  so  it  is 
also  an  illegal,  act.  For  every  master  has, 
by  his  contract,  purdiaaed  for  a  valuable 
consideration  the  service  of  his  domestics 
for  a  limited  time;  the  inveigling  or  luring 
bis  servant,  which  induces  a  breach  of  this 
contract,  is  therefore  an  injury  to  the  mas- 
ter; and  for  that  injury  the  law  has  given 
him  a  remedy  by  a  special  action  on  the 
case."    3  Bl.  Com.  142. 

Similarly,  it  is  held  incidentally  in  Bird 

V.  Randall,  3  Burr.  1352,  that  it  is  the  ac- 
tual injury  done  to  the  master  which  gives 
him  an  action  against  the  seducer. 

The  rule  seems  to  be  based  upon  the 
broad  legal  principle  of  a  right  of  recovery 
tor  a  wilful  injury  to  personal  or  property 
rights. 

There  was  passed  in  23  Edw.  HI.,  a  stat- 
ute called  the  statute  of  laborers,  providing 
that  any  servant  departing  from  service 
before  the  expiration  of  the  term  agreed 
upon  was  subject  to  imprisonment,  as  was 
6LJl.A.(N.S.) 


also  anyone  receiving  or  retaining  such  of- 
fender during  that  period.  The  opinion  haa 
been  advanced  that  the  rule  under  discus- 
sion had  its  origin  in  this  statute. 

T%ua,  it  was  said  in  Employing  Printers' 
Qub  T.  Dr.  Blosser  Co.  122  Ga.  509,  60 
L.R.A.  00,  106  Am.  St.  Rep.  137,  60  S.  E. 
353,  "that  at  common  law  the  remedies  for 
breach  of  contract  were  confined  to  the  con- 
tracting parties.  .  .  .  This  general  rule 
admitted  of  one  exception,  and  that  waa 
the  right  of  action  against  a  stranger  for 
wrongfully  enticing  away  a  servant  in  vio- 
lation of  his  contract  of  service  with  his 
master.  The  exception  is  said  to  have  been 
based  on  the  andent  statute  of  laborers." 

But  the  better  opinion  seems  to  be  that 
the  rule  has  its  origin  in  the  common  law. 

Thus,  if  one  takes  a  servant  out  of  serv- 
ice, an  action  of  trespass  at  common  law 
will  lie.  Year  Book,  Mich.,  11  Hen.  IV.  (a), 
fol.  23.  a.  pi.  46. 

So,  it  is  laid  down  in  Brooke's  Abr.  title 
"Laborers,"  pi.  21,  that,  if  a  man  wrong- 
fully takes  a  servant,  trespass  lies  vi  et 
armis;  but,  if  he  wrongfully  procures  the 
s^^ant  to  depart,  which  he  does  accord- 
ingly, and  he  retain  him,  or  if  he  wrong- 
fully departs  out  of  his  own  will,  and  after- 
wards is  wrongfully  retained  with  knowl- 
edge of  the  first  employment,  no  action  lies 
at  common  law  vi  et  armis,  but  it  lies  upon 
the  case  for  the  departure  by  procurement. 
And  in  a  like  case,  where  he  departed  and 
is  retained  it  does  not  lie  at  common  law, 
but  by  the  statute  of  laborers. 

The  language  of  the  court  in  Walker  t. 
Cronin,  107  Mass.  556,  would  seem  to  ex- 
press a  more  correct  conception  of  the 
source  of  the  rule:  "It  is  a  familiar  and 
well-established  doctrine  of  the  law  upon 
the  relation  of  master  and  servant  that 
one  who  entices  away  a  servant,  or  induce* 
him  to  leave  his  master,  may  be  held  lia- 
ble in  damages  therefor,  provided  there  ex- 
ists a  valid  contract  for  continued  servjee 
known  to  the  defendant.  It  has  sometime* 
been  supposed  that  this  doctrine  eprans 
from  the  English  statute  of  laborers,  and 
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Mass.  656;  Carew  ▼.  Rutherford,  106  Mass. 
1,  S  Am.  Rep.  287;  Gunter  r.  Astor,  4  J.  B. 
Moore,  IS;  Bo  wen  t.  Hall,  L.  R.  6  Q.  B. 
DiT.  333;  Bixby  v.  Dunlap,  60  N.  H.  466,  22 
Am.  Rep.  476;  Hastdns  t.  Royster,  70  N.  0. 
601,  16  Am.  Rep.  780;  Dickson  v.  Dickson, 
33  1a.  Ann.  1261;  2  Tucker's  Bl.  Com.  p. 
72;  3  Bl.  Com.  p.  142;  Hammon,  Contr. 
1902  ed.  p.  710;  Flaccus  v.  Smith,  199  Pa. 
128,  54  LJI.A.  640,  85  Am.  St.  Rep.  779,  48 
Atl.  894;  Book  ▼.  Railway  Teamsters'  Pro- 
tective Union,  118  Mich.  497,  42  L.R^.  407, 
74  Am.  St.  Rep.  421,  77  N.  W.  21 ;  Goons  ▼. 
Chrystie,24  Misc.  296,63  N.  Y.  Supp.  668; 
Southern  R.  Co.  t.  Machinists'  Local  Union 
No.  14,  111  Fed.  49;  Reinecke  Coal  Mln.  Co. 
V.  Wood,  112  Fed.  477;  Re  Debs,  168  U.  & 
664,  39  L.  ed.  1082,  16  Sup.  Ct.  Rep.  900; 
Crump  y.  Com.  84  Va.  927,  10  Am.  St.  Rep. 


895,  6  S.  B.  620;  State  t.  Glidden,  66  Conn. 
76,  3  Am.  St.  Rep.  23,  8  Atl.  890;  Reg.  ▼. 
Druitt,  10  Cox,  O.  C.  692;  State  ▼.  Donald- 
son, 32  N.  J.  L.  167,  90  Am.  Dec.  649; 
Thomas  t.  Cincinnati,  N.  0.  *  T.  P.  R.  Co. 
4  Inters.  Com.  Rep.  788,  62  Fed.  816;  Jones 
v.  Stanly,  76  N.  C.  366;  Bixby  v.  Dunlap,  66 
N.  H.  456,  22  Am.  Rep.  476;  Jones  t.  Blocker, 
43  Ga.  331;  Salter  ▼.  Howard,  43  Qa.  601; 
Benton  v.  Pratt,  2  Wend.  386,  20  Am.  Dee. 
623;  Rice  ▼.  Manley,  66  N.  Y.  82,  23  Am. 
Rep.  30;  Upton  t.  Vail,  6  Johns.  161,  6  Am. 
Dea  210;  Barr  t.  Essex  Trades  OonnoU,  CS 
N.  J.  Eq.  101,  30  Atl.  881;  Lally  v.  Cant- 
well.  80  Mo.  App.  624;  West  Vii-giBls 
Transp.  Co.  t.  Standard  Oil  Oo.  60  W.  Va. 
611,  6«  L.  R.  A.  804,  88  Am.  8t.  R^  8S6, 
40  S.  E.  691. 


was  oonflned  to  menial  service.  But  we 
are  satisfied  that  it  is  founded  upon  the  le- 
gal right  derived  from  the  contract,  and 
not  merely  upon  the  relation  of  master  and 
servant;  and  that  it  applies  to  all  con- 
tracts of  employment,  if  not  to  contracts 
of  other  description." 

The  following  cases  illnstrate  the  una- 
nimity with  which  the  rule  is  recognized: 

If  a  servant  is  retained  for  any  special 
work,  and  departs  from  this  unflnished,  an 
action  will  lie  against  anyone  who  seduces 
him  to  depart.    Lofft,  493. 

It  is  here,  as  in  England,  actionable  to 
entice  from  the  service  of  another  one  who 
is  in  the  employ  of  the  former  under  a  con- 
tract not  fully  executed.  Haight  v.  Badge- 
ley,  16  Barb.  499,  6Mer. 

Blackstone's  statement^  above  quoted,  is 
repeated  and  approved  in  Bryan  v.  State, 
44  Ga.  328,  obiter. 

So,  in  declaring  that,  when  the  relation 
of  master  and  servant  exists,  any  entice- 
ment of  the  servant  by  a  third  person  is 
actionable,  the  court  says  that  it  is  not  the 
mere  procuring  of  one  party  to  a  contract 
to  break  his  contract,  but  it  is  the  taking 
away  from  or  depriving  the  master  of  the 
subject  of  the  contract,  or  that  which  the 
master  contracted  for,  vw.,  the  services  of 
the  servant.  Boyson  ▼.  Thorn,  98  Oal.  578, 
21  L.R.A.  233,  33  Pac.  492. 

And  so,  when  the  relation  of  master  and 
servant  exists,  the  law  is  quite  clear  that 
no  person  has  a  right  to  entice  away  an- 
other's servant;  the  right  of  a  master  to 
have  his  servant  continue  in  his  employ 
without  molestation  is  a  recognized  prop- 
erty right.  Frank  v.  Herold,  63  N.  J.  Eq. 
443,  62  Atl.  152. 

It  is  an  actionable  wrong  for  one,  with 
knowledge,  to  induce  another  to  break  a 
contract  of  employment  and  enter  his  serv- 
ice. J.  S.  Brown  Hardware  Co.  v.  Indiana 
Stove  Works,  96  Tex.  453,  73  S.  W.  800. 

So,  a  master  may  maintain  an  action 
against  one  who,  knowing  that  another  is 
h)S  servant,  entices  him  away  from  his  serv- 
6L.R.A.(N.S.) 


ioe.  Butterfleld  r.  Ashley,  6  CdsIl  249,  ar- 
guendo. 

And  so,  Campbell  ▼.  Cooper,  34  N.  H.  49, 
stated  arguendo,  that  it  is  well  settled  that 
to  entice  away  from  the  service  of  the  mas- 
ter one  to  whose  services  he  is  entitled  is 
in  law  an  injury  for  which  he  may  have 
redress  in  damages. 

WItere  a  valid  contract  of  employment 
exists,  an  action  will  lie  by  a  master 
against  one  who  kilowingly  induces  his 
servant  to  break  the  contract  and  leave  his 
service.  Bixby  v.  Dunlap,  66  N.  H.  466,  22 
Am.  Rep.  476. 

Where  laborers  employed  under  written 
contracts  were  enticed  away  by  a  third 
person,  the  court,  in  holding  the  latter  lia- 
ble in  damages,  declared  it  to  be  a  settled 
principle  of  law  that,  if  one  contracted  upon 
a  consideration  to  render  personal  services 
for  another,  any  third  person  who  mali- 
ciously, that  is,  without  lawful  justifica- 
tion, induced  the  party  who  had  contracted 
to  render  the  services  to  refuse  to  do  so, 
was  liable  to  the  injured  party  in  damages. 
Haskins  v.  Royster,  70  N.  C.  601,  16  Am. 
Rep.  780. 

And  where  one  man  employs  a  laborer 
to  work  on  his  farm,  and  another  man, 
knowing  of  such  contract  of  employment, 
entices,  hires,  or  persuades  the  laborer  to 
leave  the  service  of  his  first  employer  dur- 
ing the  time  for  which  he  is  so  employed, 
the  law  gives  the  injured  employer  an  ac- 
tion for  the  damages  sustained.  Jones  t. 
Blocker,  43  Ga.  331. 

Three  brothers,  joint  heirs  with  a  sister 
in  property  of  which  she  was  lessee,  who, 
in  an  effort  to  render  the  lease  valueless  to 
her,  by  threats  and  persuasions  induced  the 
laborers  to  abandon  their  contracts,  were 
held  responsible  for  the  damages  resulting 
from  their  acts.  "It  is  manifest  that  these 
acts,  thus  wantonly  and  maliciously  done 
by  defendants,  were,  in  the  sense  of  the 
law,  faults;  that  is,  acts  done  in  the  exer- 
cise of  no  legal  rights  of  their  own  and  in 
violation  of  the  rights  and  feelings  of  the 
plaintiff,   who   was   entitled  to  pursue  her 
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Messrs.  John  L.  Stafford  and  Douglas  W. 
Brown,  for  defendants  in  error: 

The  statute  makes  acts  of  inducement  by 
moral  suasion  and  lawful  argument  lawful 
acts. 

An  action  will  not  lie  to  recover  damages 
for  the  doing  of  a  lawful  act. 

McMillin  v.  Staples,  36  Iowa,  532;  1  Wait, 
Act.  &  Def.  p.  143;  Allen  v.  Flood  [1898]  A. 
C.  1;  1  Jaggard,  Torts,  p.  140. 

Mr.  Joseph  H.  Gaines,  also  for  defendants 
in  error: 

There  can  be  no  action  for  inducing  a 
breach  of  contract. 

Cooley,  Torts,  p.  330;  Green  t.  Button, 
2  Oromp.  M.  A  R.  707 ;  Boston  Glass  Mann- 
factory  T.  Binney,  4  Pick.  425;  Arthur  t. 
Oakes,  26  LILA.  414,  4  Inters.  Com.  Rep. 


744,  11  C.  C.  A.  209,  24  U.  8.  App.  239,  63 
Fed.  310;  Allen  v.  Flood  [1898]  A.  C.  I;  16 
Am.  &  Eng.  Enc  Law,  2d  ed.  p.  1109. 

Brannoa,  J.,  delivered  the  opinion  of  the* 
court: 

The  Thacker  Coal  &  Coke  Company  filed 
a  declaration  in  trespass  on  the  case  in  the 
circuit  court  of  Mingo  county  against 
Charles  Burke  and  five  others  for  damag* 
for  enticing  servants  from  the  plaintifCa 
service,  which  declaration  upon  demurrw 
was  dismissed,  and  the  company  sued  out  • 
writ  of  error. 

Certain  legal  principles  control  the  case. 
In  West  Virginia  Transp.  Co.  v.  Standard 
Oil  Co.' 50  W.  Va.  611,  66  h.RJL  804,  88  Am. 
St.  Rep.  896,  40  &  E.  691,  we  find  it  stated. 


lawful  business  without  interference  or 
hindrance  from  defendants."  Dickson  v. 
Dickson,  33  La.  Ann.  1261. 

Wherever  a  person,  by  threats  or  intimi- 
dation, procures  the  breach  of  a  contract  of 
employment  which,  but  for  such  wrongful 
interference,  would  have  continued,  he  is  lia- 
ble in  damages  for  such  injuries  as  natu- 
rally result  therefrom.  Perkins  v.  Pendle- 
ton, 90  Me.  166,  60  Am.  St.  Rep.  252,  38 
AtL  96. 

This  same  principle  is  applied  where  la- 
bor organizations,  by  their  representatives, 
induce  employees  to  quit,  as  is  conspicu- 
ously illustrated  in  Thaokeb  Coax,  &  Coke 

Co.  V.   BUBKK. 

So,  the  act  of  a  labor  organization, 
through  its  agents,  in  procuring  employees 
to  quit  work  for  the  purpose  of  ii^cting 
injury  upon  the  employer,  until  it  shall  ac- 
cede to  certain  specified  demands,  consti- 
tutes a  malicious  and  illegal  interference 
with  the  employer's  business,  which  is  ac- 
tionable. Old  Dominion  8.  S.  Co.  v.  Mc- 
Kenna,  30  Fed.  48. 

The  act  of  a  trade  union,  through  its 
agents,  in  maliciously  indudng  a  -  workman 
to  break  his  contract  of  service  with  his 
employer,  is  actionable  when  damage 
thereby  results  to  the  employer.  Quinn  v. 
Leathern'  [1901]  A.  C.  496,  Affirming  the 
decision  of  the  Irish  oourt  of  appeal. 
Leathern  v.  Craig  [1899]  2  Ir.  Q.  B.  667. 

A  combination  of  two  or  more  to  entice 
away  the  laborers  of  another  for  the  pur- 
pose of  injuring  him  is  a  malicious  inter- 
ference with  his  business,  and  actionable. 
Employing  Printers'  Club  v.  Dr.  Blosser  Co. 
122  Ga.  609,  69  LJI.A.  90,  106  Am.  St.  Rep. 
363,  50  S.  E.  353. 

Inciting  employees  of  a  railroad  receiver 
to  quit  work  for  the  purpose  of  compelling 
the  receiver  to  break  his  contract  to  use 
cars  owned  by  a  certain  company  is  a  con- 
tempt of  court;  it  is  also  an  unlawful  con- 
spiracy at  common  law,  for  which  the  in- 
citer may  be  made  to  pay  damages  for  the 
loss  sustained.  Thomas  v.  CSncinnati,  N. 
O.  &  T.  P.  R.  Co.  4  Inters.  Com.  Rep.  788, 
62  Fed.  816. 
5L.R.A.(N.S.) 


In  only  two  instances  that  have  been 
discovered  has  the  rule  under  discussion 
been  questioned  or  criticized,  and  those  ax« 
New  York  cases. 

In  Rogers  v.  Evarts,  17  N.  Y.  Supp.  264, 
in  discussing  the  rule,  the  court  says  that 
this  doctrine,  although  never  overruled,  has 
never  been  explicitly  held  in  the  courts  of 
New  Ycnrk;  and  goes  on  to  say:  "I  am  not 
satisfied  with  the  reason  of  the  rule.  In 
the  case  of  no  other  contract  does  a  man 
render  himself  liable  as  f(»-  tort  by  indu- 
cing its  violation  by  persuasion.  I  can  se* 
no  reason  why  the  contract  of  service 
should  be  made  an  exception.  The  servant 
is  the  equal  in  law  of  the  master.  He  con- 
tracts with  the  master  upwn  equal  footing. 
Under  the  old  common  law,  the  servant's 
position  was  quite  different.  This  position 
was  more  that  of  a  slave.  With  the  ad- 
vance in  civilization  the  reason  for  the  rule 
has  entirely  passed  away.  It  is  at  least  a 
matter  of  great  doubt  whether  such  right 
of  action  will  ever  be  sustained  in  this 
state." 

And  so  the  court,  in  Johnston  Harvester 
Co.  V.  Meinhardt,  0  Abb.  N.  C.  393,  60  Eow. 
Pr.  168,  declares  itself  disinclined  to  extend 
the  doctrine  of  recovery  for  enticing  away 
servants,  where  both  in  fact  and  in  theory 
the  person  enticed  is  a  free  agent  to  come 
and  go  as  he  will,  responsible  only,  like 
other  persons,  for  the  violation  of  lus  con- 
tract or  his  duty. 

n.  What  constitutes  enticement. 

a.  In  generaL 

The  elements  necessary  to  constitute  en- 
ticement are,  existence,  at  th^  time  when 
the  inducements  are  to  operate,  of  the  serv- 
ice which  the  servant  is  induced  to  leave, 
knowledge  thereof  on  the  part  of  the  de- 
fendant, and  resulting  injury  to  the  mas- 
ter. The  scienter  or  knowledge  on  the  part 
of  the  defendant  of  the  existence  of  the 
contract  of  employment  is  regarded  by  the 
courts  as  supplying  the  element  of  ma- 
licious or  unlawful  motive  necessary  to 
make  his  act  in  enticing  the  servant  a  tort; 
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OB  authority  there  given,  that  "if  one  wan- 
tonly and  maliciously,  whether  for  his  own 
benefit  or  not,  induce  a  person  to  violate 
his  contract  with  a  third  person  to  the  in- 
jury of  that  third  person,  it  is  actionable." 
We  find  that  holding  confirmed  in  Angle  ▼. 
Chicago,  St.  P.  M.  &  O.  R.  Co.  161  U.  S.  1,  38 
L.  ed.  66,  14  Sup.  Ct.  Rep.  240,  in  the  lan- 
guage following:  "If  one  maliciously  inter- 
feres in  a  contract  between  two  parties, 
and  induces  one  of  them  to  brealc  that  con- 
tract, to  the  injury  of  the  other,  the  party 
injured  can  maintain  an  action  against  the 
wrongdoer.  When  a  man  does  an  act  which 
in  law  and  fact  is  a  wrongful  act,  and  injury 
to  another  results  from  it  as  a  natural  and 
probable  consequence,  an  action  on  the  case 
will  lie."    If  additional  authoriiy  were  need- 


ed for  such  a  proposition  of  common  sense 
and  justice,  see  the  case  decided  by  the  high- 
est English  tribunal  in  1001,  Quinn  r.  Leath- 
ern [1901]  A.  C.  495.  What  1  have  already 
said  refers  to  contracts  in  general.  As  to 
the  particular  contract  between  master  and 
servant,  the  law  is,  if  possible,  yet  more  de- 
cided. The  common  law  says  that  one  who 
causes  a  breach  of  that  contract  is  liable  to 
damages.  It  has  been  said  by  some  tliat  ac- 
tion in  such  case  lies  only  by  reason  of  the 
act  of  Parliament  in  Hie  reign  of  Edward 
III.  A.  D.  1360,  making  the  act  of  entice- 
ment of  a  servant  from  liis  employer  wrong- 
fuL  If  so,  we  mij^t  hesitate  in  saying  that 
it  to  actionable  in  West  Virginia;  but  I  as- 
sert, believing  that  I  am  supported  by  ampl* 
authority,  that  action  is  given  in  such  caaa 


In  was  held  in  Morgan  ▼.  Smith,  77  N. 
C/  37,  that,  in  order  to  support  a  recovery 
in  actions  of  enticement,  plaintiff  must 
show  that  the  defendant  acted  maliciously, 
not  in  the  sense  of  actual  ill-wOl  to  th« 
plaintiff,  but  in  the  sense  of  an  act  done 
to  Hbe  apparent  damag*  of  another  with- 
out legal  excuse;  that  there  can  be  no  mal- 
ice and  no  apparent  damage  unless  the  de- 
fendant Icnows  of  tbe  retetion  of  SMnrioa. 
It  was  held  that  inatruetions  which  did  not 
embody  the  element  of  »ci«nt«r  were  right- 
fully refused. 

AJid,  to  maintain  an  action  for  entice- 
ment from  service,  it  must  appear  that  the 
apprentice  or  servant  was  at  the  time  in 
the  actual  service  of  tlie  mcMter,  and  that 
the  moving  cause  of  desertion  was  the  en- 
tioement  held  out  by  defendant.  Oanghey 
V.  Smith,  47  N.  Y.  244. 

So,  to  constitute  enticement  of  a  servant 
from  his  master's  service,  within  the  mean- 
ing of  tlie  law,  inducements  must  be  pre- 
sented te  him  while  he  is  in  tliat  service, 
which  cause  him  to  leave  it.  Butterfield 
V.  Ashley,  2  Gray,  266,  6  Cush.  240. 

Evidence  that  tlie  defendant  asked  a  serv- 
ant whom  he  knew  was  indented,  to  enlist 
in  the  Army,  and  afterwards  went  to  the 
latter's  lodging  and  gave  him  money  and 
told  him  where  to  go  to  find  the  regiment, 
i»  sufficient  to  take  the  case  to  the  jury,  in 
an  action  for  enticement.  Keane  v.  Boycott, 
2  H.  BL  611. 

Employment  of  the  servant  is  presump- 
tive evidence  in  an  action  on  the  case  for  en- 
ticement, from  which  the  jury  may  infer 
tliat  the  one  employing  enticed  the  servant 
away.  Milburne  v.  Byrne,  1  Oranoh,  a  C. 
230,  Fed.  Cas.  No.  0,642. 

But,  if  a  master  Icnowingly  suffers  an 
apprentice  to  make  and  perform  contracts 
for  service,  or,  knowing  where  he  may  be 
found,  makes  no  effort  to  reclaim  him,  he 
may  not  maintain  an  action.  BardweU  v. 
Purrington,  107  Mass.  419. 

And  merely  to  induce  another  to  leave  an 
employment  by  persuasion  or  argument, 
however  whimsicaL  unreasonable,  or  absurd, 
»I*RA.(N.S.) 


is  not  unlawfuL    Perkins  v.  Pendleton,  00 
Me.  166,  eO  Am.  St.  Rep.  262,  38  AtL  0«. 

b.  Attompt  to  entice. 

Because  the  liability  ajriaes  by  reason  of 
actual  injury  sustained  by  the  master,  a 
bare  attempt  to  sednoe  or  entice,  without 
any  damage  to  the  mastor  following  upon 
it,  would  be  no  ground  upon  which  he  could 
maintaan  an  action.  Bird  v.  Randall, 
SBorr.  136S. 

e.  Inducing  to  leave  at  end  of  employment. 

To  induce  a  servant  to  leave  hto  master's 
service  at  tlie  expiration  of  the  time  for 
which  the  servant  liad  hired  himself,  al- 
though the  servant  had  no  intention  at  the 
time  of  qottting  hia  master's  service,  is  not 
the  subject  of  an  action.  It  is  damnum 
aiique  injuria.  Boston  Ulaaa  Manufactory 
T.  Binney.  4  Pick.  426. 

It  was  suggested  in  tiie  course  of  the 
opinion  in  Nichol  v.  Martyn,  2  Esp.  732,  that 
a  servant  who  afterwards  set  up  in  busi- 
ness for  liimself  had  seduced  some  of  the 
servants  of  his  former  master  to  enter  his 
own  service.  In  regard  to  this  point,  Lord 
Kenyon  said  that  seducing  a  servant  to 
leave  liis  mastor  wliile  the  master  by  a 
contract  had  a  right  to  his  services  was 
certainly  actionable;  but  that  to  induce  a 
servant  to  leave  his  master's  service  at  the 
expfamtion  of  tiie  time  for  which  the  servant 
had  hired  liimself,  although  the  servant  had 
no  intention  at  the  time  of  quitting  his  mas- 
ter's service,  was  not  the  subject  of  an  ac- 
tion. 

d.  X^tioement  I>efore  service  begins. 

Wliere  a  servant  had  made  a  contract  of 
service,  but  had  not  yet  entered  upon  his 
work,  it  was  held  that  an  action  would  not 
lie  against  a  third  person  who  enticed  him 
away,  in  Sears  v.  Wliitaker,  136  N.  C.  37, 
48  S.  K  617.  But  this  was  a  decision  under 
a  Oode  section,  and  so  not  of  general  value. 
The   court  says:     "The   statute   does  not 
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by  the  common  law.  So  the  text  writers 
and  courts  treat  it.  In  Gomyns's  Digest, 
title  "Action  on  the  Case,"  A,  p.  278,  the 
common-law  rule  is  thus  stated:  "In  all 
cases  where  a  man  has  a  temporal  loss  or 
damage  by  the  wrong  of  another,  he  may 
have  an  action  upon  the  case  to  be  repaired 
in  damages."  The  Supreme  Court  of  the 
United  States,  in  Angle  y.  Chicago,  St.  P. 
M.  &  O.  R.  Co.  supra,  stated  the  rule  thus: 
"Wherever  a  man  does  an  act  which  in  law 
and  in  fact  is  a  wrongful  act,  and  such  an 
act  as  may,  as  a  natural  and  probable  con- 
sequence of  it,  produce  injiuy  to  another, 
and  which  in  the  particular  case  does  pro- 
.  duce  such  an  injury,  an  action  on  the  case 
will  lie."  It  is  generally  treated  as  a  com- 
mon-law cause  of  action.    The  general  prin- 


ciple applicable  to  contracts  in  general 
would  give  action  against  a  third  party  for 
wrongfully  causing  the  breach  of  contract 
between  master  and  servant;  but  as  to  this 
particular  contract  th«  law  has  been  long 
settled: 

I  cite  the  following  authorities:  '^t  is 
well  settled  that  any  person  who  knowingly 
entices  away  the  servant  of  another,  and 
thereby  induces  him  to  violate  his  contract 
with  his  master,  or  who  thereby  deprives 
the  master  of  the  services  of  one  then  actual- 
ly in  his  service,  whether  under  a  contract 
to  serve  or  not,  is  liable  to  the  master  for 
his  actual  loss  therefrom.  But  in  this  ac- 
tion it  is  necessary  to'  prove  not  only  that 
the  person  employed  was  in  the  service  of 
the  plaintiff,  but  also  that  the  defendant, 


subject  persons  who  induced  servants  to 
break  their  contracts  as  laborers  with  their 
employers  before  entering  into  such  serv- 

HL  The  remedy. 

•.  Form  of. 

1.  In  genenl. 

The  remedy  for  the  injury  resulting  from 

enticing  a  servant  to  depart  from  his  mas- 
ter is  by  an  action  on  the  case.  Queen  v. 
Daniell,  6  Mod.  99,  182,  1  Salk.  380;  Reg.  v. 
Callingwood,  2  Ld.  Raym.  1116;  Brooke,  Abr. 
title,  "Laborers,"  pi.  21. 

For  the  actual  taking  of  a  man's  servant 
out  of  his  service  trespass  will  lie.  Reg.  ▼. 
Callingwood,  supra;  Year  Book,  Mich.  11 
Hen.  TV.  (a),  fol.  23,  a,  pL  46. 

No  man  has  a  right  to  enter  upon  the 

S remises  of  another  for  the  purpose  of  in- 
ucing  persons  in  the  employ  of  that  other 
to  leave  their  emplojrment,  to  the  injury  of 
the  employer,  for  the  purpose  of  getting 
higher  wages,  or  for  any  other  reason.  The 
man  who  so  enters  is  a  trespasser  ab  initio. 
Webber  v.  Barry,  66  Mich.  127,  11  Am.  St. 
Rep.  478,  33  N.  W.  289. 

So,  an  action  of  trespass  vi  et  armia  woa 
held  properly  maintained  against  an  Army 
officer  who  sent  a  press  gang  and  took  boys, 
who  voluntarily  went  from  a  prison,  where 
they  were  detained  by  a  sea  captain  to 
whom  they  were  apprenticed,  as  they  al- 
leged, by  deception  and  ill-usage.  Reavely 
V.  Mainworing,  3  Burr.  1306. 

While  there  is  no  question  of  the  right  of 
men,  off  of  an  employer's  premises,  by  rea- 
sonable and  peaceable  means  to  try  and  per- 
suade employees  that  it  is  for  their  benefit 
and  advantage  to  cease  their  employment, 
they  have  no  right  to  go  upon  the  premisee, 
and,  by  force  or  intimidation  or  request,  ask 
the  employees  to  join  them  in  ceasing  em- 
ployment. Such  an  act  is  a  trespass.  New 
York,  L.  E.  &  W.  R.  Co.  v.  Wenger,  17 
Ohio  L.  J.  306. 

In  two  English  cases  the  doctrine  is  ad- 
SLJl.A.(N.S,j 


vanced  that  the  master  of  a  servant  who 
has  been  seduced  from  his'  service  by  another 
may  waive  his  right  to  recover  damages  for 
the  tort,  and  may,  instead  of  a  special  action 
on  the  case,  bring  an  action  of  indebitatus 
aatumpsit.  Lightly  v.  Cloiiston,  1  Taunt. 
112;  Foster  v.  Stewart,  3  Maule  &  S.  191. 

And,  likewise,  a  New  Hampshire  case 
holds  that  he  who  knowingly  employs  the 
apprentice  of  another  without  the  consent 
of  tlie  master  is  liable  to  the  master  in  an 
action  of  assumpsit  for  work  and  }abor. 
Munsey  v.  Goodwin,  3  N.  H.  272. 

But  a  South  Carolina  deeiaion  holda>  to 
the  contrary,  that  enticing  away  the  servant 
of  another  is  an  tuition  em  delioto,  and  can- 
not proceed  on  the  ground  of  assumpsit  or 
implied  contract.  Huff  v.  Watkins,  HO  8. 
0.  477. 

2.  Injunctions. 

Where  a  oombination  exists  on  the  part 
of  members  of  trade  organizations  or  other 
persons  to  induce  employees  to  quit,  the 
practice  of  granting  injunctions  to  prevent 
such  imlawful  acts  where  the  resulting  in- 

i'ury  would  be  very  great  or  irremediable 
as  come  to  be  sanctioned.  Hamilton-Brown 
Shoe  Co.  V.  Saxey,  131  Mo.  212,  62  Am.  St. 
Rep.  622,  32  S.  W.  1106;  Prank  v.  Herold,  63 
N.  J.  Eq.  443,  62  Atl.  152;  Coons  v.  CSirystie, 
24  Misc.  296,  63  N.  Y.  Supp.  668. 

Thus,  a  combination  to  do  injurious  acts 
by  way  of  intimidation  or  constraint  of  per- 
sons employed  by  another  is  unlawful,  and 
will  be  enjoined.  Vegelaim  v.  Guntner,  167 
Mass.  92,  36  L.R.A.  722,  67  Am.  St.  Rep.  443, 
44  N.  E.  1077. 

The  act  of  displaying  banners  vrith  da- 
vices  as  a  means  of  threat  and  intimidation 
to  prevent  persons  from  continuing  in  the 
employment  of  a  plaintiff  is  injurious  to  the 
latter  and  illegal  at  common  law  and  by  stat- 
ute. The  plaintiff  will  not  be  restricted  to 
his  remedy  by  action  at  law,  but  will  be 
given  relief  by  injunction.  Sherrv  v.  Per- 
kins, 147  Mass.  212,  9  Am.  St.  Rep.  689,  17 
N.  E.  307;  Beck  v.  Railway  Teamsters'  Pro- 
tective Union,  118  Mich.  497,  42  L.R.A.  407, 
74  Am.  St.  Rep.  421,  tJ  N.  WylS^^^I^ 
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knowing  the  fact,  wrongfully  induced  him 
to  leaye  it.  The  intent  of  the  defendant, 
and  the  ns^ural  or  actual  effect  of  its  execu- 
tion, ia  the  gist  of  the  action;  and,  unless 
the  declaration  discloses  that  the  act  was 
done  intentionally  or  wilfully,  and  tliat  it 
aotoally  did,  or  was  calculated  to,  cause 
lamage  to  the  plaintiff,  and  that  it  was  done 
without  right  or  justifiable  cause,  no  re- 
covery can  be  had.  Malice  is  inferred  from 
the  wrongful  character  of  the  act,  and  the 
declaration  or  complaint  must  disclose  such 
faots  aa  support  the  inference.  If  a  con- 
tract to  serve  is  established,  actual  service 
under  the  contract  need  not  be  shown.  It  is 
enough  to  show  that  the  defendant,  with 
notice  of  the  servant's  contract  obligation 
to  the  plaintiff,  has  persuaded  him  not  to 


enter  into  the  plaintiff's  service  under  it." 
Wood,  Mast.  &  a.  ii  230,  231.  "The  idea 
of  interference  with  contract  relations  as  a 
specific  tort  is  of  recent  origin.  The  mate- 
rials from  which  the  generalization  was 
worked  out  are  found  in  several  lines  of 
precedents.  From  an  early  day  it  has  been 
established  that  a  master  may  maintain  an 
action  against  one  who  entices  away  his 
servant  or  harbors  and  detains  him  with 
Icnowledge  of  his  former  contract."  16  Am. 
&  Eng.  Ena  Law,  2d  ed.  p.  1100.  "Certainly 
since  -  the  statute  of  laborers  the  common 
law  has  recognized  the  right  of  a  master  to 
recover  for  the  actual  damage  he  may  have 
suffered  by  the  wrongful  interference  by  a 
third  person  with  his  relationship  to  his 
servant,  by  personal  injury  to  the  servant. 


Under  a  Tennessee  statute  prohibiting  the 
enticement  of  employees,  as  well  as  imder 
the  common  law,  it  is  unlawful  for  a  labor 
union  to  procure  emi^oyees  to  break  their 
contracts  of  service;  and  such  acts  may  be 
enjoined  as  an  unlawful  conspiracy  where 
the  injury  sustained  by  the  employer  threat- 
ens to  be  irremediable.  Southern  R.  Co.  v. 
Madiinists'  Local  Union  Na  14,  111  Fed. 
40. 

A  combination  to  procure  an  employee,  or 
a  body  of  employees,  to  quit  service  in  vio- 
lation of  their  contract  of  service  is  unlaw- 
ful, and  may  be  enjoined  if  the  injury 
threatens  to  be  one  irremediable  by  law 
Arthur  v.  Oakes,  25  L.R.A.  414,  4  Inters. 
Com.  Rep.  744.  11  0.  C.  A.  200,  04  U.  S. 
App.  239,  63  Fed.  310;  Consolidated  Steel  & 
Wire  Co.  v.  Murray,  80  Fed.  811. 

"It  is  a  violation  of  the  legal  right  of  the 
employer  for  third  persons,  either  individ- 
ually or  collectively,  malidoualy  and  with- 
out legal  justification  to  induce  or  co- 
erce his  workmen  to  leave  his  employment;" 
and  such  acts  may  be  restrained  by  injunc- 
tion. Hillenbrand  v.  Building  Trades  Coun- 
cil, 14  Ohio  8.  &  C.  P.  Dec.  628. 

A  preliminary  injunction  should  be  award- 
ed to  prevent  striking  workmen  from  induc- 
ing their  fellow  workmen,  by  means  of  in- 
timidation and  menaces,  also  to  stop  work- 
ing. Wick  China  Co.  v.  Brown,  164  Pa.  449, 
30  Atl.  261. 

An  action  for  damages  may  subsequently 
be  maintained.  O'Neil  v.  Behanna,  182  Pa. 
236,  38  LJLA.  382,  61  Am.  St.  Rep.  702,  37 
AtL  843. 

But  an  injunction  will  not  lie  to  prevent 
workmen  from  combining  and  endeavoring 
to  persuade  other  employees  to  join  them  in 
order  to  compel  an  increase  in  wages,  unless 
their  acts  amount  to  intimidation.  Rogers 
V.  Evarts,  17  N.  Y.  Supp.  264. 

Or  violence,  force,  or  coercion.  Johnston 
Harvester  Co.  v.  Meinhardt,  0  Abb.  N.  C. 
393. 

In  one  instance,  oeourring  in  Massachu- 
setts, not  o£Bcially  reported,  but  referred  to 
in  a  note  in  20  Am.  L.  Reg.  N.  S.  689,  an  in- 
junction was  granted  under  the  following 
5L.B.A.(N.S.) 


circumstances :  One  Cook  had  a  written  con-' 
tract  with  the  Taunton  Copper  Mfg.  Co. 
to  work  for  it,  as  a  skilled  workman,  at  aa 
annual  salary  of  $1,000,  for  the  period  of 
five  years.  During  that  time  the  New  Bed- 
ford Copper  Company  was  organized,  and, 
by  the  offer  of  a  larger  salary,  induced  Cook 
to  leav«  his  em^doyer  and  contract  with  it. 
Upon  a  bill  fil^  by  the  Taunton  company 
against  both  Cook  and  the  New  BedfoM 
company,  an  injunction  was  granted  tor- 
bidding  Cook  to  violate  his  contract,  and 
also  restraining  the  New  Bedford  oompany 
from  employing  him. 

b.  Time  of  bringing  action. 

The  right  of  action  for  enticement  does 
not  lie  until  the  service  complained  of  has 
actually  commenced.  Barron  v.  Collins,  49 
Ga.  580. 

c.  Effect  of  prior  satisfaction  from  servant. 

An  action  will  not  lie  against  a  third 
person  for  the  injury  suffered  when  the 
master  has  aJready  received  satisfaction  for 
it  from  the  servant.  Bird  v.  Randall,  3 
Burr.  1346. 

d.  Scope  of  its  application. 

1.  In  general. 

There  has,  in  past  times,  been  some  qties- 
tion  as  to  the  application  of  the  rule  under 
discussion  unless  the  relation  of  master  and 
servant  in  a  strict  sense  existed;  but  the 
weight  of  authority  is  decidedly  in  favor 
of  a  broader  application.  The  leading  case 
on  this  phase  of  the  question  is  an  Enslish 
on«.    Lumley  ▼.  Oye,  2  El.  &  Bl.  216. 

After  declaring  it  clear  law  that  a  per- 
son who  wrongfully  and  maliciouslv,  or  with 
notice,  which  is  the  same  thing,  interrupts 
the  relation  subsisting  between  master  and 
servant  by  procuring  the  servant  to  depart 
from  the  master's  service,  commits  a  wrong- 
ful act  for  which  he  is  responsible  at  law, 
tbis  rule  was  applied  w4iere  a  person  undei 
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or  otherwise  depriving  the  master,  in  whole 
or  in  part,  of  his  service.  .  .  .  Actions 
for  enticing  servants  from  their  employer, 
and  for  knowingly  harboring  servants  who 
had  previously  left  their  employer,  arose 
after  the  first  statute  of  laborers.  They 
survive  its  repeal,  and  occur  in  modem  prac- 
tice. Knowingly  enticing  from  the  service 
of  another  one  who  is  employed  under  a  con- 
tract not  fully  executed  is  an  actionable 
wrong.  Indeed,  from  this  basis  there  has 
grown  up  a  branch  of  law  in  which  malice  is 
an  essential  ingredient."  Jaggard,  Torts, 
8  165.  "To  the  relation  between  master  and 
servant,  and  the  rights  accruing  therefrom, 
there  are  two  species  of  injuries  incident. 
The  one  is  retaining  a  man's  hired  servant 
before  his  time  is  expired;  the  other  ia  beat- 


ing or  confining  him  in  such  a  manner  that 
he  is  not  able  to  perform  his  work.  As  to 
the  first,  the  retaining  another  person's  serv- 
ant during  the  time  he  has  agreed  to  serve 
his  present  master.  This,  as  it  is  an  imgen- 
tlemanlike,  so  it  is  also  an  illegal,  act; 
for  every  master  has  by  his  eontraci  pur- 
chased for  a  valuable  eonsideration  the  serv- 
ice of  his  domestics  for  a  limited  time.  The 
inveigling  or  hiring  his  servant,  which  in- 
duces a  breach  of  this  contract,  is  therefore 
an  injury  to  the  master,  and  for  that  injury 
the  law  has  given  him  a  remedy  by  a  special 
action  on  the  case;  and  he  may  also  have 
an  action  against  the  servant  for  the  non- 
performance of  his  agreement.  But,  if  the 
new  master  was  not  apprised  of  the  former 
contract,  no  action  lies  against  him  nnlees 


a  binding  contract  to  perform  at  a  theater 
was  induced  by  the  malicious  act  of  a  third 
person  to  refuse  to  perform  and  entirely  to 
abandon  her  contract,  whereby  damages 
arose  to  the  theater  proprietor.  It  was  con- 
tended that  in  this  instance  the  employment 
was  not  of  such  a  nature  as  to  constitute 
the  relation  of  master  and  servant  so  as  to 
warrant  the  application  of  the  above  rule; 
but  the  court  declared  that  it  saw  no  rea- 
son for  confining  the  rule  to  services  under 
contracts  of  any  particular  description;  that 
the  remedy  might  well  apply  to  all  cases 
where  there  is  an  unlawfiU  and  malicious 
entidng  away  of  any  person  employed  to 

five  his  personal  labor  for  a  given  time  un- 
er  the  direction  of  an  employer  who  is  in- 
jured by  the  wrongful  act;  that  parties  in 
such  a  situation  are  in  the  relation  of  mas- 
ter and  servant  within  the  meaning  of  the 
rule. 

The  doctrine  of  this  case  was  expressly 
adopted  a  little  later  in  Bowen  v.  Hall,  60 
L.  J.  Q.  B.  N.  S.  305,  L.  R.  6  Q.  B.  Div.  333, 
but  with  a  strong  dissent,  however,  from 
the  chief  justice.  Lord  Coleridge.  It  waa 
held  that  an  action  will  lie  against  a  third 
person  who,  from  a  wrong  motive,  with 
knowledge  of  a  contract  of  service  between 
an  employer  and  employee,  induces  the  lat- 
ter to  break  his  contract  to  the  injury  of 
the  employer,  although  the  relation  of  mas- 
ter and  servant  doee  not  in  a  -strict  sense 
exist  between  the  parties.  The  chief  jus- 
tice, however  dissenting  from  this  holding, 
stating  as  his  opinion  that  an  action  does 
not  and  ought  not  to  lie  against  a  third 
person  for  maliciously  and  injuriously  en- 
ticing and  procuring  another  to  break  a  con- 
tract in  a  case  where  the  relation  of  master 
and  servant,  in  the  strict  sense,  does  not 
exist,  and  viewed  the  case  of  Lumley  v. 
Gye  as  one  wrongly  decided  and  which  should 
be  overruled. 

In  Temperton  v.  Russell  [1803]  1  Q.  B. 
715,  41  Week.  Rep.  566,  following  Bowen  v. 
Hall  and  Lumley  v.  Gye,  it  was  held  that 
the  action  against  a  third  person  for  malic- 
iously inducing  a  person  to  break  a  contract 
of  service  with  another  is  not  confined  to  in- 
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stances  where  the  relation  of  master  and 
servant,  in  a  strict  sense,  exists. 

And  so,  an  action  is  maintainable  against 
one  who  continues  to  employ  the  employees 
of  another  after  notice  of  the  previously  ex- 
isting contract,  although  the  relation  of 
master  and  servant  does  not,  in  a  strict 
sense,  exist  between  the  first  employer  and 
the  employees.  De  Francesco  v.  Bamum,  63 
L.  T.  N.  S.  514. 

In  an  eariy  English  case,  Hart  v.  Aldridg*, 
1  Cowp.  54,  Lofft,  493,  it  has  been  held  that 
the  fact  that  the  servant  enticed  is  a  jour- 
neyman doing  his  work  at  his  own  home 
makes  no  difference.  "It  is  clear  that  a  mas- 
ter may  maintain  an  action  against  any- 
one tor  taking  and  enticing  away  his  awvaat 
upon  the  ground  of  the  interest  which  he  has 
in  his  service  and  labor.  And  even  suppos- 
ing .  .  .  tliat  the  servant  did  live  in 
his  own  house,  if  he  were  employed  to  fur- 
nish a  certain  number  of  shoes  for  a  par- 
ticular person  by  a  fixed  time,  and  a  third 
person  enticed  him  away,  I  think  an  action 
would  lie." 

Where  a  daughter  who  assisted  her  father 
in  a  public  house  run  by  him  waa  allowed  to 
leave  home  by  reason  of  a  fictitious  letter 
apparently  written  by  a  sick  relative,  mmI 
was  seduced  by  the  writer  thereof,  an  action 
for  enticing  her  away  was  held  to  lie  on  t  >' 
theory  that  the  relation  of  master  and  serv- 
ant existed  between  father  and  daughter. 
Evans  v.  Walton,  36  I^  J.  C.  P.  N.  8.  307. 

The  English  doctrine  as  exemplified  by 
Lumley  v.  Gye  and  the  cases  following  it,  as 
above  shown,  has  been  adopted  in  this  ooon- 
try  in  the  following  instances: 

It  is  said  in  Haskins  v.  Royster,  70  N.  C. 
601,  16  Am.  Rep.  780,  that  this  principle 
"extends  impartially  to  every  grade  of  serv- 
ice from  the  most  brilliant  and  best  paid  to 
the  most  homely ;  and  it  shelters  our  nearest 
and  tenderest  domestic  relations  from  the 
interference  of  malicions  intermeddlers." 

So,  the  rule  of  law  giving  a  remedy  for 
enticing  away  servants  is  not  confined  to 
menial  servants  or  audi  as  fall  within  the 
statute  of  laborers,  but  extends  to  all  ca.<«es 
where  the  person  is  employed  to  give  his  ex- 
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he  refuses  to  restore  the  serrant  upon  de- 
mand."   Bl.  Com.  bk.  2,  142. 

1  deem  it  useless  to  occupy  space  by  quo- 
tation from  other  teict-books  and  decisions 
to  prove  the  doctrine  above  stated.  They 
all  lay  down  the  law  to  the  same  effect.  2 
Kinkead,  Torts,  J  457;  3  Page,  Contr.  H 
1326,  1327;  11  Am.  St.  Rep.  378,  474,  notes; 
Sohouler,  Dom.  Rel.  §  487;  Moran  v.  Dun- 
phy,  177  Mass.  485,  52  LJUL  116,  83  Am. 
St.  Rep.  289,  69  N.  E.  126;  Bowen  t.  HaU, 
L.  R.  6  Q.  B.  Div.  333;  Walker  v.  Cronin, 
107  Mass.  555;  Quinn  v.  Leathern  [IflQl]  A. 
C.  495;  Taff  Vale  R.  Co.  v.  Amalgamated  Soc. 
[1901]  A.  C.  426.  Hammon  on  Contracts,  § 
350,  says:  "The  duty  to  respect  the  contrac- 
tual tie  80  ftur  as  not  to  interfere  with  it 
rests  upon  all  the  world.    Thus  it  is  every- 


where agreed  that  it  is  an  actionable  wrong 
to  entice  away  a  man's  servant  from  bis  em- 
ployment. Independently  of  any  right  to  sue 
the  servant  for  breach  of  the  contract  of 
employment,  the  master  may  hold  the  guilty 
person '  liable  in  damages  for  thus  wrong- 
fully inducing  the  servant  to  sever  the  rela- 
tion. Many  courts,  indeed,  go  further,  and 
lay  down  the  broad  principle  that  a  man 
who  unjustifiably  induces  one  of  two  parties 
to  a  contract  to  break  it,  intending  thereby 
to  injure  the  other  or  to  obtain  a  benefit  for 
himself,  does  that  other  a  wrong,  for  which 
he  must  re&pond  in  damages." 

The  first  count  of  the  declaration  alleges 
that  the  company  is  owner  and  operator  of 
a  coal  mine,  and  was  engaged  on  the  8th 
day  of  August,  1901,  in  the  business  of  min- 


clusive  personal  service  for  a  given  time,  un- 
der the  direction  of  an  employer  who  is 
injured  by  the  wrongful  act.  Daniel  v. 
Swearengen,  6  S.  C.  N.  S.  297,  24  Am.  Rep. 
471. 

And,  so  where  one  person  has  agreed  to 
give  his  entire  time  to  the  service  of  another, 
working  under  his  exclusive  direction  and 
control,  the  relation  of  master  and  servant 
exists,  so  that  an  action  may  be  maintained 
against  a  third  person  who  entices  the  serv- 
ant away  with  knowledge  of  the  prior  con- 
tract. Huff  V.  Watkins,  16  8.  C.  82,  40  Am. 
Rep.  680. 

It  is  remarked  in  Walker  v.  Cronin,  107 
Mass.  555,  that  the  rule  has  sometimes  been 
supposed  to  be  confined  to  menial  service, 
but  that  it  applies  to  all  contracts  of  em- 
ployment. 

In  one  instance,  a  Kentucky  case,  a  vari- 
ance from  the  doctrine  above  shown  exists. 
In  Bourlier  Bros.  v.  Macauley,  01  Ky.  135, 
11  L.R.A.  550,  34  Am.  St.  Rep.  171,  15  S. 
W.  60,  the  court  refused  to  adopt  the  doc- 
trine of  Lumley  v.  Gye,  and  held  that  where 
Mary  Anderson  was  induced  to  break  her 
contract  with  a  theater  owner,  and  per- 
formed at  a  rival  theater,  no  action  would 
lie  against  the  third  person  although  he 
acted  maliciously. 

And  in  a  dissenting  opinion  in  Haskina  v. 
Royster,  supra,  the  same  view  is  held, — ^that 
the  relation  of  master  and  servant  must  ex- 
ist in  a  strict  sense. 

2.  What  constitutes  a  sufficient  contract  of 
employment. 

The  courts  are  somewhat  uncertain  upon 
the  question  as  to  what  is  a  sufficient  con- 
tract of  employment,  the  enticement  away 
from  which  will  be  ground  for  an  action.  In 
a  number  of  instances  the  invalidity  of  a 
formal  contract  is  held  to  constitute  no 
defense  when  a  contract  de  facto  existed. 

Thus,  even  though  a  verbal  contract  of 
employment  is  void  on  account  of  the  stat- 
ute of  frauds,  an  action  is  nevertheless 
maintainable  against  one  enticing  the  serv- 
ant away  with  knowledge  of  the  contrr.ct, 
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since  the  servant  might  have  fulfilled  it  but 
for  the  malicious  intermeddling.  Duckett  v. 
Pool,  33  S.  C  238,  11  S.  E.  680. 

After  declaring  it  to  be  well  settled  that 
a  person  who,  knowing  the  premises,  entices 
another  to  break  a  subsisting  contract  of 
service,  is  liable  to  the  damage  which  en- 
sues to  the  employer,  the  court  advanced  as 
its  own  opinion  that  the  same  rule  would 
apply  where  there  was  no  binding  contract, 
but  the  service  was  merely  one  at  will. 
Noice  V.  Brown,  39  N.  J.  L.  669. 

An  action  will  lie  in  favor  of  an  employer 
against  a  third  person  who  enticed  away  a 
minor,  who  was  not  a  legal  apprentice,  but 
who  was  a  servant  de  facto.  Peters  v.  Lord, 
18  Conn.  337,  obiter. 

Where  servants  are  under  employment, 
and  engaged  in  active  service  in  pursuance 
of  an  agreement,  the  relationship  of  master 
and  servant  exists,  so  as  to  give  the  em- 
ployer a  right  of  action  for  damages  if  they 
are  enticed  away;  and  formal  defects  in  the 
agreement  may  not.be  set  up  as  a  defense. 
Salter  v.  Howard,  43  Ga.  601. 

And  the  defense  that  the  contract  be- 
tween a  laborer  and  employer  was  void  and 
unreasonable  was  held  of  no  avail  in  Has- 
kins  V.  Royster,  70  N.  C.  601,  16  Am.  Rep. 
780.  But  the  decision  in  this  instance  was 
put  upon  the  ground  that  the  invalidity  of  a 
contract  cannot  be  availed  of  as  a  defense 
by  a  third  person  not  a  party  thereto. 

But  there  are  decisions  the  other  way  up- 
on this  point  of  the  effect  of  defects  in  the 
contract  of  employment  upon  the  right  to 
the  action  for  enticement. 

Thus,  according  to  Cox  v.  Muncey,  6  C 
B.  N.  S.  376,  a  valid  contract  of  apprentice- 
ship or  employment  must  exist  oefore  an 
action  will  lie  for  enticing  away  an  appren- 
tice or  employee. 

The  same  view  is  taken  in  Sykes  v.  Dixon, 
9  Ad.  i,  EI.  693,  and  Hartley  ▼.  Cummings, 
5  C.  B.  247. 

And  so  no  action  will  lie  against  a  third 
person  for  enticing  an  infant  to  leave  a 
service  to  which  he  is  bound  imder  a  void- 
able contract.     Campbell  r.  Cooler,  34  N. 
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ing  coal  from  the  mine;  that,  in  order  to 
carry  on  the  bnsineas,  it  was  necessary  for 
the  plaintiff  to  employ,  and  it  did  employ, 
a  large  number  of  men  to  work  in  the  mine, 
who  were  engaged  in  the  company's  serrioe 
in  working  the  mine  and  loading  coal  on 
railroad  cars  for  shipment  to  parties  with 
whom  the  plaintiff  had  contracts  to  furnish 
coal;  that  the  defendants,  well  knowing 
these  facta,  but  oontriving  and  wickedly 
and  maliciously  intending  to  injure  the 
plaintiff  in  its  biuiness,  unlawfully,  wrong- 


fully, malidoualy,  without  justifiable  causey 
without  the  consent  and  against  the  will  of 
the  plaintiff,  molested,  obstructed,  and  hin- 
dered the  plaintiff  in  its  said  business  "by 
wilfully,  wrongfully,  and  maliciously  per- 
suading, inducing,  enticing,  and  procuring 
said  servants  of  the  plaintiff,  employed  as 
aforesaid,  to  absent  themselves  and  depart 
from  the  plaintiff's  service;"  that  on  pretext, 
and  by  reason  of  such  persuasion,  entice- 
ment, and  procuration,  the  said  servants  on 
the    date    aforesaid,    without    license    and 


If  an  employer  has  contracts  of  employ- 
ment with  his  men  for  any  stipulated  time 
other  than  by  the  hour  or  day,  on  which  any 
of  them  quit  work,  and  defendants  know  of 
such  contracts,  and  then  induce  the  men  to 
quit,  even  by  lawful  persuasion,  they  will  be 
Hable;  but  if  there  are  no  such  contracts 
for  a  definite  time,  or  if  there  are  such  con- 
tracts and  the  defendants  do  not  know  it, 
then  there  will  be  no  liability  on  their  part 
for  persuading  the  men,  by  lawful  means, 
to  quit.  Parker  v.  Bricklayers'  Union  No.  1, 
21  Ohio  L.  J.  223. 

e.  Effect  of  penal  statutes  upon. 

The  common-law  remedy  is  not  taken 
away  by  a  state  statute  providing  a  pen- 
alty for  the  violation  of  contracts  of  service. 
That  remedy  is  merely  cumulative.  Daniel 
V.  Swearengen,  6  S.  C.  N.  8.  297.  24  S.  E. 
471. 

But  civil  liability  for  enticing  the  laborer 
of  another  will  not  exist  without  a  prece- 
dent conviction,  under  a  statute  prohibiting 
the  enticement  and  employment  of  a  laborer 
of  another,  in  the  absence  of  malice,  fraud, 
deception,  or  benefit  on  the  part  of  the 
party  enticing  him.  Kline  v.  Eubanks,  109 
La.  241,  33  So.  211. 

rv.  Measure  of  damages. 

In  estimating  damages  in  an  action  for 
enticement  of  farm  laborers,  it  will  be  com- 
petent to  look  at  everything  resulting  from 
the  loss  of  labor,  such  as  the  reasonable 
cost  of  procuring  other  labor,  the  damages 
resulting  to  crops  from  delay  in  planting, 
or,  if  planted,  the  failure  to  work  them,  or 
such  kindred  damages  as  would  not  have 
accrued  but  for  the  bad  faith  of  defendant. 
McCutchin  v.  Taylor,  11  Lea,  269. 

So,  the  measure  of  damages  is .  not  con- 
fined to  the  loss  of  their  services  during  their 
absence,  but  includes  all  injury  sustained  by 
the  employer  by  reason  of  their  having  been 
caused  to  leave  his  employment.  Gunter  v. 
Astor,  4  J.  B.  Moore,  12. 

And  so,  the  measure  of  damages  is  not 
confined  to  the  loss  of  the  services  of  the 
servants  enticed  away,  but  would  include  all 
damages  resulting  from  the  wrongful  act. 
Hewitt  V.  Ontario  Copper  Lightning  Rod 
Co.  44  U.  C.  Q.  B.  287. 

The  measure  of  damages  is  such  amount 
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as  fairly  compensates  an  employer  for  the 
direct  loss  of  services;  that  loss  would  be  th« 
expense  and  value  of  time  in  procuring 
workmen  to  take  the  places  of  those  leaving, 
difference  of  wages,  if  any,  and  any  direct 
damage  by  delay  of  work  necessary  in  mak- 
ing the  exchange  of  hands.  Parker  v.  Brick- 
layers' Union  No.  1,  supra. 

In  Lee  v.  West,  47  Ga,  311,  it  ia  said  the 
correct  rule  is  the  direct  loss  legitimately 
incurred  in  endeavoring  to  replace  the  serv- 
ant, and  the  average  net  profits  that  were 
made  by  men  of  fair  business  capacity  out 
of  the  labors  of  such  a  servant  during  the 
year  for  which  the  servant  was  hired. 

And  so  the  damages  found  by  the  jury  may 
properly  include  the  nei  profits  of  each  of 
the  laborers  enticed,  and  what  had  been  lost 
by  the  failure  to  imjprove  property  in  conse- 
quence of  the  decoying  and  retaining  of  the 
servants;  itnd,  in  cases  where  there  were 
aggravating  circumstances,  additional  dam- 
ages to  deter  the  wrongdoer  from  repeating 
the  trespass,  or  as  compensation  for  the 
wounded  feelings  of  the  plaintiff.  Smith  v. 
Goodman,  75  Ga.  198. 

So,  while  recognizing  that  the  measure  of 
damages  in  ordinary  cases  is  the  value  of  the 
service  during  the  time  the  servant  has  been 
in  the  employ  of  the  defendant,  the  view  is 
taken  that  in  aggravated  cases  the  jury  may 
give  the  whole  value  of  the  servant,  since, 
after  ill-blood  has  been  created  between  the 
master  and  servant  by  the  intermeddling  of 
a  third  person,  the  servant  ceases  to  be  of 
any  value  to  the  master.  Dubois  v.  Allen, 
Anthon,  N.  P.  128. 

When  malice  exists  damage  may  be  meas- 
ured by  a  more  liberal  rule,  and  compensa- 
tion for  all  the  wrong  suffered  may  be  ren- 
dered. Bixby  T.  Dunlap,  56  N.  H.  456,  22 
Am.  Rep.  475. 

But  damages  may  not  be  recovered  for  an 
unexpired  portion  of  the  term  of  employ- 
ment. Thus,  where  a  master  who  had  re- 
tained an  apprentice  for  a  term,  and  the 
latter  had  been  seduced  from  his  service, 
had  recovered  a  judgment  for  the  loss  of 
service,  the  judgment  was  arrested  upon  its 
being  brought  to  the  attention  of  the  coutt 
that  the  term  had  not  expired,  and  therefore 
that  it  was  possible  for  the  servant  yet  to 
return  and  fill  out  the  remainder  of  the 
term.  Hamilton  v.  V«re,  1  Lev.  299,  2  Wm*. 
Saund.  169.  ALILM. 
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•gaiiMit  the  will  and  consent  of  the  plaintiff, 
WTOngfnlly  absented  themselves  and  depart- 
ed from  said  service,  and  continued  to  do  so ; 
that  the  plaintiff  was  unable  to  employ  other 
■ervants  to  work  in  its  mine  in  the  place  of 
the  servants  so  enticed  away,  and  was  there- 
by prevented  from  prosecuting  and  carry- 
ing on  its  business  as  extensively  and  prof- 
itably as  it  cotdd  and  would  have  done  had 
■ot  its  servants  been  induced  and  enticed 
by  the  defendants  to  quit  its  service.  Tlie 
first  count  doe6  not,  in  words,  state  an  ex- 
press contract  for  service  between  employer 
and  employee.  By  the  language  used  in  the 
books  a  contract  must  eziiBt.  This  count 
•ays  the  miners  were  "employed"  by  the 
plaintiff  and  in  actual  service.  Now,  if  the 
law  gives  action  for  enticement  of  a  servant, 
it  is  not  conceivable  that  a  third  person  can 
maliciously  entice  away  a  lot  of  employees 
■imply  because  there  was  no  contract  fixing 
term  of  service.  The  relation  of  master  and 
servant  exists.  In  such  case  there  is  a  con- 
tract recognized  by  law,  an  implied  con- 
tract by  which  the  employee  can  recover  for 
his  service.  By  entering  sudi  service  the 
employee  agrees,  contracts,  to  work.  It  is 
no  difference  that  he  can  quit  when  he 
pleases.  In  Walker  v.  Cronin,  supra,  was 
such  a  count,  and  the  court  held  it  good. 
Frank  v.  Herold,  63  N.  J.  Eq.  443,  62  Atl. 
162,  meets  this  objeotion.  It  8ay»:  '^o 
make  out  the  relation  of  master  and  serv- 
ant, it  is  not  necessary  that  there  be  any 
written,  or  even  verbal,  contract  between 
the  parties  to  work  for  any  particular 
length  of  time,  but  the  relation  exists 
where  one  person  is  willing  to  work  for 
another  from  day  to  day,  and  that  other 
desires  the  labor  and  makes  his  business  ar- 
rangements accordingly.  Employers,  where 
tliird  parties  interfere  with  their  employees, 
against  the  latter's  consent,  and  endeavor 
by  unlawful  means  to  induce  them  to  quit 
work,  have  a  right  to  sue  for  relief."  In 
Chipley  v.  Atkinson,  23  Fla.  206,  11  Am. 
St.  Rep.  367,  1  So.  034,  it  was  held  that  an 
action  for  procuring  discharge  of  a  servant 
could  be  maintained,  though  no  time  of  serv- 
ile was  fixed.  The  court  said  that,  so  long 
as  the  servant  chose  to  continue,  another 
person  could  not  interfere;  and  "neither  the 
fact  Uiat  the  term  of  service  interrupted  is 
not  for  a  fixed  period,  nor  the  fact  that 
there  ia  not  a  right  of  action  against  the 
person  who  is  induced  or  influenced  to  ter- 
minate the  service,  or  to  refuse  to  perform 
his  agreement,  is  of  itself,  a  bar  to  an 
action  against  the  third  person  maliciously 
and  wantonly  procuring  the  termination  of 
or  a  refusal  to  perform  the  agreement."  In 
Vegelahn  v.  Guntner,  167  Mass.  92,  36  LJL 
A.  722,  67  Am.  St.  Rep.  443,  44  N.  E.  1077, 
it  is  held  unlawful  to  conspire  to  prevent 
6L.RJL(N.8.) 


employees  from  continuing  in  service, 
though  there  is  no  fixed  period  of  service. 
This  count  is  interpreted  as  alleging  a  sub- 
sisting contract  between  the  company  and 
its  servants  in  process  of  execution.  Even 
where  there  is  a  full  right  of  competition, 
where  one  party  does  an  act  hurtful  to  an- 
other, even  though  it  be  maliciously  done, 
we  held  it  to  be  justified  and  not  actionablci 
except  where  it  produced  the  breadi  of  a 
contract.  But  we  said  that,  if  there  was  a 
contract  between  a  competitor  and  his  cus- 
tomers in  trade,  any  action  by -a  third  per- 
son causing  a  breach  of  that  contract  be- 
tween these  parties  was  wrongful  action, 
and  subject  to  an  action  for  damages,  even 
though  it  was  done  for  the*benefit  of  the  in- 
terfering party  in  the  lawful  competition  of 
trade.  We  held  that  the  advancement  of 
the  interest  of  the  third  party  for  self-pres- 
ervation in  trade  would  not  justify  his 
causing  one  of  the  parties  to  that  contract 
to  break  it.  West  Virginia  Transp.  Co.  ▼. 
Standard  Oil  Co.  50  W.  Va.  611,  56  L.R.A. 
804,  88  Am.  St.  Rep.  895,  40  S.  E.  691.  A 
party  cannot  have  a  justifiable  cause  to  in- 
stigate, to  move,  the  breach  of  a  contract 
between  master  and  servant.  We  repeat 
that  the  law  says  that,  where  there  is  such 
a  contract,  and  a  third  party  causes  its  vio- 
lation, he  is  liable  to  an  action.  We  do  not 
have  to  say  whether,  if  the  interference  is 
without  malice,  it  is  actionable,  since  the 
declaration  avers  a  knowledge  by  the  de- 
fendants of  the  existence  of  the  contract, 
and  avers  that  they  maliciously  and  wrong- 
fully caused  its  breach.  We  do  not  deny 
the  principle  that  a  man  may  do  an  act 
damaging  another,  even  maliciously,  when 
he  haa  legal  excuse  or  justification  there- 
for; but  we  say  that  when  his  action,  with 
knowledge  on  his  part  of  a  contract,  causes, 
by  intention,  a  breach  of  that  contract,  he 
is  liable  to  damages,  even  though  he  acts 
for  the  promotion  of  his  own  interest.  But 
in  the  present  case  the  declaration  avers 
that  the  defendants  had  no  justification. 
It  does  not  intimate  that  their  action  was 
moved  by  a  purpose  to  benefit  their  own 
business,  their  own  trade,  their  own  interest 
in  any  shape.  On  the  contrary,  it  avers 
that  their  action  was  characterized  by  a 
wilful  intuit  to  injure  the  plaintiff  with- 
out justifiable  cause.  If  they  had  justifia- 
ble cause  for  their  action,  the  declaration 
doe*  not  speak  it,  and  we  are  governed,  on 
demurrer,  by  the  declaration.  Therefore  we 
hold  that  the  first  count  of  the  declaration 
states  a  cause  of  action.  We,  however,  say 
that  it  is  defective  in  not  specifying  the 
servants  who  were  enticed. 

The  second  count  alleges  that  the  plain- 
tiff, to  secure  miners  from  other  gtatea, 
made  special  written  contracts  with  certain 
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miners,  to  wit,  "William  Linder  and  eight 
others,  residents  of  North  Carolina,  where- 
by these  miners  agreed  to  come  to  the  plain- 
tiff and  enter  into  service  and  engage  in  dig- 
ging suid  shipping  coal  from  its  mine  at  a 
certain  fixed  rate  per  ton,"  specifying  the 
rate,  and  that  the  company  paid  their  fares 
of  $11.60  each  from  North  Carolina  to  the 
mine,  under  contract  with  the  miners  that 
the  fares  were  to  be  repaid  the  plaintiff 
out  of  the  wages  earned  by  the  miners  in 
mining  for  the  plaintiff;  that  on  the  arrival 
n«ar  the  mine  the  defendants,  knowing 
of  such  contract,  wrongfully,  maliciously, 
and  with  unlawful  purpose  to  injure  the 
business  of  the  plaintiff,  and  against  the 
consent  of  the  plaintiff,  induced  and  enticed 
said  miners  to  break  their  several  contracts 
of  service  and  refuse  to  enter  the  service  of 
the  plaintiff  according  to  the  written  con- 
tract, and  persuaded  and  induced  and  enticed 
them  to  depart,  and  that  by  reason  of 
said  persuasion  and  enticement  said  miners, 
engaged  under  said  written  contract,  wholly 
failed  and  refused  to  perform  their  contracts 
and  enter  the  service  of  the  plaintiff,  and 
immediately  departed  from  the  place  where 
they  were  employed  to  work  without  hav- 
ing entered  the  service  of  the  plaintiff,  and 
without  having  paid  the  plaintiff  the  money 
advanced  for  said  railroad  fare;  and  that 
none  of  the  miners  have  returned'  to  work 
in  the  said  mine.  Under  the  principles 
stated  above, '  this  count  shows  a  good 
cause  of  action. 

A  third  count  alleges  that  the  plaintiff, 
being  such  operator  of  a  coal  mine,  made  a 
written  contract  with  Samuel  Bowean, 
whereby  Bowean  contracted  to  mine  for 
the  plaintiff  500  tons  of  coal,  and  Bowean 
had '  entered  upon  the  performance  of  the 
contract;  and  that  the  defendants,  knowing 
of  such  contract,  unlawfully,  wrongfully, 
maliciously,  and  with  unlawful  purpose  to 
injure  the  business  of  the  plaintiff,  induced 
and  enticed.  Bowean  to  break  and  disre- 
gard the  contract;  and  that  Bowean,  by 
reason  of  such  enticement,  broke  and  re- 
fused to  execute  the  contract.  Under  prin- 
ciples above  stated,  this  count  shows  a 
good  cause  of  action. 

A  fourth  count  says  that  the  plaintiff, 
being  owner  and  operator  of  such  coal  mine, 
made  special  written  contracts  with  Alvin 
Hunter  and  other  persons  named,  whereby 
each  one  of  them  obligated  himself  to  mine 
for  the  plaintiff  a  certain  fixed  amount  of 
coal  at  a  specified  rate  per  ton;  that  said 
Hunter  and  others  had  actually  started  upon 
the  performance  of  their  contracts;  that  the 
defendants,  well  knowing  thereof,  contriv- 
ing and  falsely  and  maliciously  intending  to 
injure,  vex,  harass,  oppress,  impoverish,  and 

wholly  ruin  the  plaintiff  in  its  business,  un- 
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lawfully  and  maliciously  did  agree,  eon- 
federate,  combine,  and  form  themselves  into 
a  conspiracy  to  persuade,  entice,  and  pro- 
cure Hunter  and  others  named  to  violate, 
break,  and  wholly  disregard  their  contracts 
with  the  plaintiff;  that  the  defendants,  hav- 
ing so  conspired  and  confederated  under  the 
name  of  the  "United  Mine  Workers  of 
America,"  contriving  and  intending  as  afore- 
said, in  pursuance  and  execution  of  their 
conspiracy,  on  a  day  named,  unlawfully, 
wantonly,  wrongfully,  and  maliciously, 
without  justifiable  cause,  and  against  the 
will  of  tiie  plaintiff,  molested,  obstructed, 
and  hindered  the  plaintiff  in  its  business  of 
mining  and  shipping  coal  by  wilfully,  wan- 
tonly, wrongfully,  and  maliciously  persuad- 
ing, enticing,  and  procuring  Hunter  and  the 
others  named  to  break,  violate,  and  dis- 
regard their  contracts,  and  that  on  pretext, 
and  because  of  such  persuasion,  Hunter  and 
others,  against  the  will  and  without  the  con- 
sent of  the  plaintiff,  without  cause,  violated 
their  contracts  by  refusing  to  continue  their 
work  of  mining  coal  as  required  by  their  con- 
tracts, and  have  not  performed  their  con- 
tracts. Under  principles  above  stated,  this 
count  shows  a  f^od  cause  of  action.  Em- 
ploying Printers'  Club  v.  Dr.  Blosser  Co.  122 
Ga.  600,  60  L.R.A.  SO,  109  Am.  St.  B^. 
137,  60  S.  E.  353. 

The  defendants  rely  on  Code  of  1809,  p. 
1063,  I  14,  reading  as  follows:  "Nor  shall 
any  person  or  persons,  or  combination  of 
persons,  by  force,  threats,  menace,  or  in- 
timidation of  any  kind,  prevent,  or  attempt 
to  prevent,  from  working  in  or  about  any 
mine,  any  person  or  persons  who  have  the 
lawful  right  to  work  in  or  about  the  same, 
and  who  desire  so  to  work;  but  this  provi- 
sion shall  not  be  so  construed  as  to  pre- 
vent any  two  or  more  persons  from  asso- 
ciating themselves  together  under  the  name 
of  Knights  of  Ijabor,  or  any  other  name 
they  may  desire,  for  any  lawful  purpose,  or 
from  using  moral  suasion  or  lawful  argu- 
ment, to  induce  anyone  not  to  work  on 
and  about  any  mint!."  This  statute  is  a 
penal,  criminal  statute;  for  it  makes  the 
acts  in  it  specified  unlawful,  and  by  {  17 
imposes  a  punishment.  This  is  a  criminal 
act.  It  does  not  pretend  to  create  rights 
between  individuals.  It  prohibits  certain 
acts  and  the  proviso  simply  curtails  the 
scope  of  the  enactment  by  saying  that  the 
enacting  clause  shall  not  be  construed  to  im- 
pair any  right  ahready  existing,  if  existing, 
to  join  the  organisations  therein  specified 
or  use  moral  suasion.  It  is  only  a  curb 
upon  the  enactment.  It  does  not  affirma- 
tively grant,  create,  or  originate  those 
rights.  It  does  not  make  them  lawful,  if  be- 
fore unlawful.  And  could  the  legislature  au- 
thorize any  person  to  violate  a  contract  t 
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We  therefore  reverse  the  judgment,  over- 
mle  the  demurrer,  except  as  to  the  first 
count,  and  remand  the  case  to  the  Circuit 
Court  for  further  proceedings,  with  leave  to 
amend  the  fipBt  count  of  tlie  declaration. 


KSKTUCK7  COURT  OF  APPEALS. 
BEN  HEINDIRK,  Appt., 

V. 

liOUISVIUiE  ELEVATOR  COMPANY. 

(—  Ky.  — ,  92  S.  W.  608.) 

ITegligence — ^manufactured  article — ^Injury  to 
user. 

The  manufacturer  of  a  machine  whifh 
ia  not  imminently  dangerous  to  human  life 
is  not,  in  the  absence  of  knowledge  of  its 
defective  condition,  liable  for  injuries  which 
result,  because  of  such  condition,  to  an  em- 
ployee of  the  purchaser. 

(April  24,  1906.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Common  Pleas  Branch,  Second  Di- 
vision, of  the  Circuit  Court  for  Jefferson 
County  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Lonis  F.  Steuerle,  for  appellant: 

The  manufacturer's  liability  to  a  serv- 
ant of  his  vendee,  for  injuries  resulting 
from  the  negligent  and  defective  construc- 
tion of  an  article,  arises  out  of  the  duty 
the  law  imposes  upon  everyone  to  avoid 
acts  in  their  nature  dangerous  to  the  lives' 
of  others,  and  not  upon  the  ground  of 
privity  of  contract. 

21  Am.  &  Eng.  Enc.  Law,  pp.  461,  462; 
Kinkead,  Torts,  244;  McDonald  v.  Snelling, 
14  Allen,  294,  92  Am.  Dec  768;  Norton  v. 
Sewall,  106  Mass.  143,  8  Am.  Rep.  298;  Pe- 
ters V.  Johnson  (Peters  v.  Jackson),  50  W. 
Va.  644,  57  L.R.A.  428,  88  Am.  St.  Rep.  909, 
41  S.  E.  190;  Elliott  v.  HaU.  L.  R.  16  Q.  B. 
Div.  815;  Sweeney  v.  Rozell,  31  Misc.  640, 
64  N.  Y.  Supp.  721;  Davies  v.  Pelham  Hod 
Elevating  Co.  66  Hun,  673,  20  N.  Y.  Supp. 
624;  Shearm.  *  Redf.  Neg.  5th  ed.  f  116; 


Bishop,  Non-Contract  Law,  413;  Marsh  v. 
Webber,  13  Minn.  109,  Gil.  99;  State  use  of 
Hartlove  v.  Fox,  79  Md.  614,  24  LJI.A.  679, 
47  Am.  St.  Rep.  424,  29  Atl.  601. 

A  manufacturer  is  liable  to  the  servant 
of  his  vendee  for  injuries  received,  when 
the  article  manufactured  is  imminently  dan- 
gerous by  reason  of  its  defective  oonstruc- 
tion. 

Thomas  v.  Winchester,  6  N.  Y.  397,  67 
Am.  Dec  465;  Coughtry  v.  Globe  Woolen 
Co.  56  N.  Y.  124,  15  Am.  Rep.  387;  Devlin 
V.  Smith,  89  N.  Y.  470,  42  Am.  Rep.  311; 
Wellington  v.  Downer  Kerosene  Oil  Co.  104 
Mass.  64;  Elkins  v.  MoKean,  79  Pa.  493; 
Connors  v.  Great  Northern  Elevator  Co.  90 
App.  Div.  311,  85  N.  Y.  Supp.  644;  Weiser  v. 
Holzman,  33  (Wash.  87,  99  Am.  St.  Rep. 
932,  73  Pac  797;  Pittsfleld  Cottonwear 
Mfg.  Co.  V.  Pittsfleld  Shoo  Co.  71  N.  H. 
622,  60  L.  R.  A.  116,  63  Atl.  807;  SUndard 
OU  Co.  T.  Murray,  67  C.  C.  A.  1,  119  Fed. 
572;  Peters  v.  Johnson,  supra;  Teal  v. 
American  Min.  Co.  84  Minn.  320,  87  N. 
W.  837;  Callahan  v.  Wame,  40  Mo.  131. 

It  ia  not  necessary  that  the  manufacturer 
have  actual  knowledge  of  the  defect;  it  is 
sufficient  if  he  could  have  known  of  it  by 
the  exercise  of  ordinary  care. 

Schubert  v.  J.  R.  Clark  Co.  49  Minn.  331, 
15  LJl-A.  818,  32  Am.  St.  Rep.  559,  61  N 
W.  1103;  Bishop  v.  Weber,  139  Mass.  411 
62  Am.  Rep.  716,  1  N.  E.  164;  Heaven  v. 
Pender,  L.  R.  11  Q.  B.  Div.  513;  Kellogg 
Bridge  Co.  v.  Hamilton,  110  U.  S.  116,  28 
L.  ed.  89,  3  Sup.  Ot  Rep.  537;  Leopold  v. 
Van  Kirk,  27  Wis.  162;  White  v.  Miller,  71 
N.  Y.  118,  27  Am.  Rep.  18;  Pease  v.  Sabin, 
38  Vt.  432,  91  Am.  Dec  864;  Hoult  V.  Bald- 
win, 67  Cal.  610,  8  Pac  440. 

If  a  manufacturer  sells  an  article  to  a 
party,  which,  from  its  nature,  must  be  used 
by  the  servants  of  the  vendee  in  the  prose- 
cution of  liis  business,  he  impliedly  invites 
such  servants  to  use  the  manufactured  ar- 
ticle. 

Mulchey  t.  Methodist  Religious  Soc  126 
Mass.  487;  New  Orleans,  M.  &  C.  R.  Co. 
V.  Hanning,  16  Wall.  649,  21  L.  ed.  220; 
Hayes  v.  Philadelphia  &  R.  Coal  &  I.  Co. 
150  Mass.  467,  23  N.  E.  225;  Bennett  v. 
Louisville  &  N.  R.  Co.  102  U.  8.  577,  26  L. 
ed.  235. 


Note. —  A  number  of  decisions  upon  the 
question  of  the  liability  of  a  machine  man- 
ufactiu'cr  for  an  injury  to  a  person  using 
it,  where  no  privity  exists,  and  which  sup- 
port the  doctrine  laid  down  in  the  case  in 
hand,  may  be  found  in  a  case  note  in  2 
L.R.  A.(N.S.)  303. 

Another  recent  decision  on  the  subject  is 
Holmvick  v.  Parsons  Band  Cutter  A,  Self- 
Feeder  Co.  (Minn.)  108  N.  W.  810,  in  which 
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it  was  held  that  evidence  that  a  board  used 
in  the  construction  of  a  cylinder  cap  on  a 
separator,  through  which  plaintiff's  intes- 
tate broke  while  crossing  the  top  of  the 
separator  to  adjust  the  self-feeder,  was 
crossgrained,  knotty,  and  weak,  which  de- 
fects were  so  obvious  as  to  be  in  reason 
known  to  the  manufacturer,  but  which  were 
concealed  by  paint,  justified  a  yerdiet 
against  the  manufacturer.       _^ 
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Messrs.  Gibson,  Marshall,  &  Gibson,  for 
appellee: 

The  petition  does  not  state  a  cause  of  ac- 
tion. 

Buckley  v.  Gray,  110  Cal.  339,  31  L.R.A. 
862,  52  Am.  St.  Rep.  88,  42  Pac.  900;  Necker 
V.  Harvey,  49  Mich.  517,  14  N.  W.  503;  Cur- 
tin  T.  Somerset,  140  Pa.  70,  12  L.R.A.  322, 
23  Am.  St.  Rep.  220,  21  Atl.  244;  Heizer  v. 
Kingsland  &  D.  Mfg.  Co.  110  Mo.  605,  15 
Ii.R.A.  821,  33  Am.  St.  Rep.  482,  19  S.  W. 
630;  Losee  v.  Clut«,  51  N.  Y.  494,  10  Am. 
Rep.  638;  Mott  v.  Cherryvale  Water  &  Mfg. 
Co.  48  Kan.  12,  16  LJt.A.  375,  30  Am.  St. 
Rep.  267,  28  Pac.  989;  Roddy  v.  Missouri  P. 
R.  Co.  104  Mo.  234,  12  L.R.A.  74«,  24  Am. 
St  Rep.  333,  15  8.  W.  1112;  Winterbot- 
tom  V.  Wright,  10  Mees.  &  W.  109 ;  Collis  v. 
Selden,  L.  R.  3  C.  P.  496;  Albany  v.  Cun- 
Uff,  2  N.  Y.  165;  Loop  v.  Litchfield,  42  N.  Y. 
351,  1  Am.  Rep.  643;  Langridge  t.  Levy,  2 
Mees.  &  W.  619;  National  Sav.  Bank  v. 
Ward,  100  U.  S.  195,  26  L.  ed.  621;  Brag- 
don  T.  Perkins-Campbell  Co.  66  L.R.A.  924, 
80  C.  C.  A.  667,  68  U.  S.  App.  91,  87  Fed. 
109;  Goodlander  Mill  Co.  t.  Standard  Oil 
Co.  27  LJR.A.  683.  11  C.  C.  A.  253,  24 
U.  S.  App.  7,  93  Fed.  400;  Bailey  v.  North- 
western Ohio  Natural  Gas  Co.  4  Ohio  0.  0. 
471;  1  Kinkead,  Torts,  S  0- 

'  Hobson,  Ch.  J.,  delivered  the  opinion  of 

the  court: 

Appellant,  Ben  Heindirk,  filed  his  peti- 
tion in  the  circuit  court  to  recover  damages 
for  personal  injuries  sustained  by  him. 
Appellee,  the  Louisville  Elevator  Company, 
filed  a  general  demurrer  to  the  petition, 
which  was  sustained  by  the  circuit  court, 
and,  he  failing  to  plead  further,  the  aotion 
•8  to  it  was  dismissed,  and  he  appeals. 

He,  alleged  in  his  petition,  in  substance, 
that  he  was  in  the  employment  of  the  Howe 
Manufacturing  Company;  that  in  the  course 
of  his  employment  he  was  required  to 
operate  a  machine,  consisting  of  a  ball  and 
socket  joint,  described  as  a  large  knob  or 
ball  of  iron,  fitting  or  working  in  a  socket 
of  iron,  and  capable  of  revolving  therein; 
that  the  machinery  was  extremely  heavy, 
and  was  required  to  sustain  in  the  opera- 
tion of  it  great  force  and  pressure;  that  it 
was  manufactured  by  the  louisville  Eleva- 
tor Company,  and  sold  by  it  to  the  Howe 
Manufacturing  Company,  which  company 
furnished  it  to  him  to  be  used  by  him  in 
the  business  of  the  Howe  Manufacturing 
Company;  that  the  machinery  was  manu- 
factured by  the  Louisville  Elevator  Com- 
pany in  such  a  negligent  and  defective 
manner  as  to  be  inadequate  for  the  pur- 
poses for  which  it  was  made  by  the  Louis- 
6LJl.A.(N.8.) 


ville  Elevator  Company;  that  in  easting  or 
molding  the  ball  joint  the  elevator  com- 
pany left  in  it  defects,  the  result  of  negli- 
gence in  casting  or  molding  ^it;  that  these 
defects  in  the  machinery  were  known  to 
the  elevator  company,  or  could  have  been 
known  by  the  exercise  of  ordinary  care; 
that  the  elevator  company  knew  the  use  to 
which  the  machinery  was  to  be  put;  that 
he  did  not  know  of  the  dangerous  condi- 
tion of  the  machinery,  and  could  not  have 
known  of  it,  by  Hie  exercitn  of  ordinary 
care;  that  he  did  not  liave  any  opportunity 
or  facility  of  knowing  its  dangerous  con- 
dition, but  that  such  opportunity  and  facil- 
ity were  possessed  by  the  defendant;  tiiwt 
while  he  was  using  the  machinery  for  the 
purposes  for  which  it  had  been  maaofae- 
tured  and  supplied  to  him,  and  while  exer- 
cising reasonable  care,  the  madiine,  by  rea- 
son of  its  defective  and  dangerous  condi- 
tion, exploded,  breaking  his  ankle  and  seri- 
ously and  permanently  injuring  him.  It  ia 
not  charged  that  the  elevator  company  knew 
of  the  defects  in  the  machinery.  The  charge 
is  that  it  knew,  or  could  have  known,  by 
tiie  exercise  of  ordinary  care  and  diligence, 
of  the  defects  in  the  machinery,  and  that 
these  defects  rendered  it  dangerous  and  in- 
sufficient for  the  purposes  for  which  it  was 
intended. 

As  the  pleading  must  be  taken  against  the 
pleader,  this  is  only  an  allegation  that  the 
defendant,  by  ordinary  care,  might  have 
known  the  facts.  In  King  v.  Creekmore,  117 
Ky.  172,  77  S.  W.  689,  Creekmore  owned 
a  sawmill  which  he  leased  to  Warren,  and 
while  Warrm  was  operating  it  the  boiler 
exploded,  seriously  injuring  King,  who  was 
an  employee  of  Warren.  It  was  charged  that 
the  boiler  was  defective,  and  was  known 
to  be  so  by  the  defendant,  or  that  he,  by 
ordinary  care,  might  have  known  of  its 
dangerous  and  defective  condition.  It  was 
held  that  Creekmore  wiia  not  liable.  This 
case  was  followed  in  Simons  t.  Gregory,  27, 
Ky.  L.  Rep.  609,  86  S.  W.  751,  where  a 
passenger  in  an  elevator  sought  to  hold  the 
maker  of  the  elevator  liable,  when  he  waa 
injured  by  the  fall  of  the  elevator  after  it 
had  been  run  for  months,  and  broke  down 
by  reason  of  its  being  operated  by  <ui  in- 
experienced and  unfit  person.  A  number  of 
authorities  sustaining  the  rule  laid  down  are 
collected  in  these  opinions.  Summing  up 
the  authorities  on  this  question  in  a  note 
to  Woodward  v.  Miller,  100  Am.  St.  Rep. 
200,  Judge  Freeman  says:  "The  manufac- 
turer or  vendor  of  a  tool,  machine,  or  ap- 
pliance which  is  not  in  its  nature  intrinaie- 
ally  dangerous  is  not  ordinarily  liable  for 

defects  therein  to  one  not  in  privity  with 
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him.  This  has  been  held  to  be  the  law  in 
respcec  to  a  land  roller,  ...  a  drop 
press,.  ...  a  threshing-machine  cylin- 
der, ...  a  balance  wheel,  ...  a 
steam  boiler,  ...  a  hoisting  apparatiu, 
...  a  gasolene  pear  burner,  ...  a 
passenger  elevator,  ...  or  a  frtight  ele- 
vator." 

There  are  some  well-recognized  exceptions 
to  the  rule.  One  is  where  the  thing  is  im- 
minently dangerous  to  human  life.  Thus, 
where  a  druggist  sold  and  labeled  as  "ex- 
tract of  dandelion,"  which  is  harmless,  a 
jar  of  extract  of  belladonna,  which  is  a  dead- 
ly poison,  he  was  held  liable  to  a  third 
person  injured  by  it.  Thomas  t.  Winches- 
ter, 6  N.  Y.  397,  67  Am.  Dec  465.  The  same 
principle  has  been  applied  to  a  loaded  gun, 
or  a  scaffold  90  feet  liigh,  built  for  a  paint- 
er to  use  in  painting  the  steeple  of  a  church 
(Dixon  V.  Bell,  6  Maule  ft  S.  198;  Bishop  t. 
Weber,  139  Mass.  411,  62  Am.  Rep.  716, 
1  N.  E.  154;  Devlin  v.  Smith,  89  N.  Y.  470, 
42  Am.  Rep.  311;  Meers  v.  McDowell,  110 
Ky.  926,  53  L.RjL  789,  96  Am.  St.  Rep.  475, 
62  S.  W.  1013),  or  where  naphtha  was  sold 
for  oil  (Wellington  t.  Downer  Kerosene  Oil 
C!o.  104  Mass.  64),  or  where  poisonous  ice 
cream  was  sold  by  a  manufacturer  as  food 
at  a  ball  (Bishop  v.  Weber,  supra).  See 
also  McCaffrey  v.  Mossberg  ft  G.  Mfg.  Co. 
23  R.  I.  381,  66  L.R.A.  822,  91  Am.  St.  Rep. 
637,  60  Atl.  661 ;  Husot  v.  J.  I.  CJase  Thresh- 
ing Mach.  Co.  61  L.R.A  303,  87  C.  C.  A. 
237,  120  Fed.  865,  and  cases  cited.  Another 
exception  is  made  where  the  person  whose 
negligence  caiues  the  injury  invites  or  in- 
duces the  plaintiff  to  use  the  defective  ap- 
pliance (Coughtry  v.  Globe  Woolen  Co.  66 
N.  Y.  124,  16  Am.  Rep.  387),  or  where  a 
manufacturer  makes  fraudulent  represen- 
tations, or  knows  the  defects,  or  fraudulent- 
ly paints  them  over,  or  so  conceals  them 
that  they  cannot  be  discovered  (Schu- 
bert V.  .J.  R.  Clark  Co.  49  Minn.  331,  15  L. 
R.A.  818,  32  Am.  St.  Rep.  569,  61  N.  W. 
1103;  Woodward  t.  Miller,  100  Am.  St.  Rep. 
188,  and  cases  cited  in  note  [119  Ga.  618, 
64  L.R.A.  932,  46  S.  E.  847]).  The  case  be- 
fore us  does  not  fall  within  any  of  the  ex- 
ceptions laid  down  to  the  general  rule, 
which  seems  to  be  supported  by  substan- 
tially the  entire  current  of  authority.  It 
is  not  shown  that  the  dangerous  condition 
of  the  machinery  was  known  to  the  elevator 
company,  and  it  is  not  alleged  that  the  ma- 
chinery in  its  condition  was  imminently 
dangerous  to  human  life,  and  there  is  noth- 
ing alleged  to  take  the  case  out  of  the  gen- 
•raS  rale. 

Judgment  affifmed. 
IL.R.A.(N.S.) 


MAHYLAiri}  COURT  OP  APPEALS. 
CHARLES  MTTiSKK,  Appt., 

V. 

8TEINER  MANTEL  COMPANY. 
(—  Md.  — ,  68  Atl.  471,) 

BnUdlng  coatiact— effect  of  bond. 

1.  The  obligation  of  one  who  has  nn- 
dertaken  to  erect  a  building  for  another  is 
not  affected  by  a  provision  in  a  bond  given 
in  accordance  witn  a  requirement  of  the 
contract,  to  provide  for  its  faithful  perform- 
ance, to  the  effect  that  neither  he  nor  bis 
surety  shall  be  liable  for  any  damage  result- 
ing from  an  act  of  God., 

Same — ^injury  by  storm — ^burden  of  loM. 

2.  The  loss  caused  by  the  destruction 
by  storm  of  a  building  partly  finished  falls 
upon  the  one  who  has  undertaken  to  com- 
plete and  deliver  it  to  the  owner  for  a  stip- 
ulated price. 

Same — action  for  instalments. 

3.  An  action  lies  for  instalments  accru- 
ing under  the  terms  of  an  entire  building 
contract  as  they  become  due;  and  the  con- 
tractor need  not  wait  until  the  building  is 
completed  before  bringing  the  suit. 
Misjoinder  of  actions. 

4.  A  cause  of  action  for  refusal  to  pay 
instalments  due  on  a  building  contract  can- 
not be  united  in  the  same  count  with  a 


Case  Note.  —  Who  must  bear  loss  caused 
by  destruction  of  building  or  other  struc- 
ture in  process  of  erection;  It  is  a 
well-settled  rule  of  law  that  if  one  con- 
tracts absolutely  and  unqualifiedly  to  do 
something  possible  to  be  done,  he  must  make 
his  promise  good  unless  its  performance  be 
rendered  actually  impossible  by  the  act  of 
God,  the  law,  or  the  other  party.  No  hard- 
ship, no  unforeseen  difficulties,  however 
great,  nothing  short  of  an  absolute  impos- 
sibility, will  excuse  him  from  doing  what 
he  has  expressly  agreed  to  do.  No  matter 
how  harsh  and  apparently  unjust  in  its  par- 
ticular application  this  principle  may  be,  it 
must  be  admitted  that  it  rests  upon  a  solid 
foundation  of  justice  and  good  sense.  It 
regards  the  sanctity  of  contracts.  It  re- 
quires parties  to  do  what  they  have  agreed 
t«  do.  If  unexpected  impediments  lie  in  the 
way  of  the  performance  of  the  contract  and 
a  loss  must  ensue,  it  leaves  the  loss  where 
the  agreement  of  the  parties  has  put  it. 
The  parties  must  themselves  guard  against 
unexpected  contingencies  by  express  excep- 
tions in  their  contracts.  If  they  have  maae 
no  provision  for  a  dispensation,  the  law 
gives  none;  it  will  not  insert,  for  the  benefit 
of  one  or  the  other  of  the  parties,  by  con- 
struction, an  exception  which  they  failed, 
either  by  design  or  neglect,  to  insert  in  their 
agreement.  A  contract  fairly  made  will 
not  be  annulled  by  an  interpolation  of  some- 
thing which  the  parties  themselves  have  not 
stipulated. 
I  From  these  well-known  principles  of  the, 
)  law  of  contract  it  follows  that  if  tke  ob- 
70 
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cause  for  refusal  to  permit  the  contractor  to 
comply  with  hia  contract  and  finigh  the  work 
after  the  completed  portion  has  been  de- 
stroyed by  act  of  God. 
Appeal — ^reveiaal — ^new  triaL 

5.  Upon  affirmance  of  a  judgment  sus- 
taining a  demurrer  to  the  complaint  for  de- 
fects in  form,  the  court  may  transmit  the 
case  to  the  trial  court  for  trial  on  the  mer- 
its if  the  complaint  discloses  a  good  cause 
of  action,  under  a  statute  providing  that,  in 
case  of  affirmance,  where  it  shall  appear 
that  a  new  trial  ought  to  be  had,  it  shall 
be  awarded  and  the  judgment  transmitted 
to  the  court  from  which  the  appeal  was 
taken,  to  the  end  that  the  case  may  be  tried 
as  if  it  never  had  been  tried. 

(March  27, 1906.) 


APPEAL  by  plaintiff  from  a  judgment  ol 
the  Court  of  Common  Pleas  in  defend- 
ant's favor  in  an  action  brought  to  recov- 
er the  amount  due  on,  and  damages  for 
breach  of,  a  building  contract.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Marbury  &  Gosnell,  Charles  P. 
Coady,  and  William  S.  Bansemei,  for  ap- 
pellant: 

The  bond  and  building  contract,  taken  to- 
gether, constitute  the  agreement  between 
the  parties. 

Dunbar  v.  Fleisher,  137  Pa.  85,  20  AtL 
620;  Locke  v.  McVean,  33  Mich.  473;  Jor- 
dan  T.  Kavanaugh,  03  Iowa,  162,  18  N.  W. 
161;  McLennan  v.  Wellington,  48  Kan.  760, 
80  Pac.  183;  Shaw  v.  Leavitt,  3  Sandf.  Ch. 


ligation  to  erect  a  building  is  entire,  so 
that  its  completion  is  a  condition  precedent 
to  t)he  right  to  payment  for  any  part  of  it, 
the  contractor  will  be  unable  to  recover  any 
remtmeration  for  his  labor  and  materials 
if  the  building  is  destroyed  by  accident  be- 
fore he  has  finished  it.  This  rule  of  law 
was  applied  in  School  Dist.  No.  1  v.  Dauohy, 
25  Conn.  630,  68  Am.  Dec.  371,  in  which  it 
appeared  that  the  defendant  had  agreed  ab- 
solutely and  unqualifiedly  that  the  building 
would  be  completed  and  ready  to  be  deliv- 
ered to  the  plaintiff  by  a  specified  date.  It 
was  held  tlu.t  his  nonpertormance  of  the 
agreement  was  not  excused  by  the  destruc- 
tion of  the  building  by  lightning  when 
nearly  finished,  since  he  had  made  no  pro- 
vision in  his  contract  for  any  contingency, 
and  could  not  be  permitted  to  incorporate 
such  provision  into  it,  and  must  therefore 
abide  by  his  positive  and  absolute  under- 
taking. The  court  added  that  while  the  act 
of  God  would  excuse  a  failure  to  perfAm 
what  the  law  enjoined,  it  could  not  be  in- 
voked where  the  thing  to  be  done  had  been 
positively  and  absolutely  contracted  to  be 
done.  To  the  same  fffect  are  Adams  v. 
Nichols,  10  Pick.  276,  31  Am.  Dec.  137;  Gal- 
yon  V.  Ketchen,  85  Tenn.  55,  1  S.  W.  508; 
Atlantic  &  D.  R.  Co.  v.  Delaware  Constr. 
Co.  08  Va.  603,  37  S.  E.  13;  Eaton  t.  Joint 
School  Dist.  No.  3,  23  Wis.  374;  Vogt  v. 
Hecker,  118  Wis.  306,  95  N.  W.  90. 

And  under  a  written  contract  "to  make, 
erect,  build,  and  furnish"  a  schoolhouse  ac- 
cording to  certain  plans  and  specifications, 
and  to  furnish  all  the  materials,  and  to  com- 
plete the  same  before  a  specified  date,  the 
contractor  is  liable  in  an  action  for  money 
advanced  upon  the  contract  and  damages 
for  its  nonperformance  for  his  refusal  to 
complete  the  building,  though  it  was  de- 
stroyed by  fire  after  he  had  substantially 
performed  his  contract,  but  before  the  house 
was  completely  finished  and  delivered. 
Tompkins  v.  Dudley,  26  N.  Y.  272,  82  Am. 
Dec  349. 

To  the  same  effect  is  Lawing  v.  Rintles, 
97  N.  C.  350,  2  S.  E.  252,  where  the  con- 
toactor  attempted  to  recover  for  the  ma- 
.tertal  furnished  and  the  work  and  labor 
SL.R^(N3.) 


done  on  the  buildings  he  bad  agreed  to  erect, 
up  to  the  time  of  their  destruction  by  fire, 
and  it  was  held  that  he  could  not  recover 
anything,  either  on  his  special  contract  or 
on  a  qwmtum  meruit,  unless  he  averred  and 
proved  an  entire  performance;  and,  if  th« 
owner  of  the  land  received  any  money  from 
insurance  on  the  building,  the  contractor 
could  have  no  right  to  any  of  it,  since  the 
owner  was  thereby  indemnified  only  against 
the  loss  of  the  payments  already  made  on 
the  contract. 

These  same  principles  were  applied  in 
Commercial  F.  Ins.  Co.  v.  Capital  City  Ins. 
Co.  81  Ala.  320,  60  Am.  Rep.  162,  8  So.  222, 
which  was  an  action  between  two  insurance 
companies  to  determine  which  should  bear 
the  ultimate  loss  of  a  building  destroyed 
by  fire  in  the  course  of  construction,  where 
the  question  was  whether  the  contractor  had 
sufficient  insurable  interest  in  the  property 
to  make  binding  a  policy  of  insurance  cov- 
ering the  building  in  question,  issued  to  him 
by  one  of  the  companies.  It  was  held  that 
he  had  such  an  interest,  since  the  court  waa 
of  the  opinion  that  by  the  terms  of  his  con- 
tract he  was  bound  to  rebuild  the  house  if 
destroyed  before  completion  and  delivery, 
or,  upon  his  failure  so  to  do,  to  refund  to 
the  owner  the  money  already  paid  by  him 
on  the  same.  It  is  fair  to  assume  that  this 
obligation  was  read  into  the  contract  from 
the  court's  construction  thereof,  since  all 
that  appears  in  the  opinion  as  to  its  terms 
is  that  the  contractor  was  to  furnish  the 
materials  and  to  build  the  house  by  a  cer- 
tain date  and  for  a  stipulated  price,  to  b* 
paid  in  instalments  as  the  work  progressed. 

In  Bailey  v.  Brown,  9  Ohio  C.  C.  455,  the 
same  restilt  was  arrived  at,  but  the  reason- 
ing of  the  court  is  somewhat  different.  It 
was  here  said  that  "if  one  contracts  to  fur- 
nish lumber  and  materials  to  construct  & 
chattel  or  build  a  house  on  the  land  of  an- 
other, he  will  not  ordinarily  be  excused  from 
the  perforrnance  of  his- contract  by  the  de- 
struction of  the  chattel  or  the  building  with* 
out  his  fault,  before  the  time  fixed  for  the 
delivery  of  it.  The  contractor  in  such  case 
continues  to  be  the  owner  of  the  building 
until   completed   and   turned    over  t«  t)w 
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163;  Hanford  t.  Rogers,  11  Barb,  20;  Wat- 
aon  ▼.  O'Neill,  14  Mont.  197,  35  Pac.  1064; 
Joy  ▼.  St.  Louis,  138  U.  S.  38,  34  L.  ed.  854, 
11  Sup.Ct.  Rep.  243;  Drennen  y.  Satterfield, 
lie  Ala.  86,  24  So.  723;  Bradtfeldt  v.  Cooke, 
27  Or.  203,  60  Am.  St.  Rep.  701,  40  Pac.  1. 

The  failure  of  the  appellee  to  pay  the 
instalments  due  before  the  storm  'would  of 
itself  justify  the  appellant  to  call  the  con- 
tract oiT,  to  abandon  further  performance, 
and  simply  charge  the  appellee  with  the 
breach  in  not  paying  instalments  due,  and 
recover  for  his  work  and  materials  up  to  the 
time  that  he  chose  to  act  upon  the  appel- 
lee's breach,  and  treat  the  contract  as  re- 
scinded. 

Baltimore  ▼.  Schaub  Bros.  06  Md.  535.  64 


Atl.  106;  Curtis  v.  Oibney,  59  Md.  156;  Mo- 
Grath  v.  Gegner,  77  Md.  837,  39  Am.  St. 
Rep.  416,  26  AtL  602;  Chapman  t.  J.  W. 
Belt!  &  Sons  Co.  48  W.  Va.  12,  35  S.  E. 
1013. 

The  happening  of  such  loss  does  nbt  work 
a  termination  of  the  contract. 

Hammon,  Contr.  pp.  415,  828:  Southern 
Bldg.  A.  L.  Asso.  T.  Price,  88  Md.  163,  42  L. 
R.A.  206,  41  Atl.  53. 

Messrs.  William  S.  Bryan,  Jr.,  and  John 
H   Richardson,  for  appellee: 

Plaintiff  is  not  excused  from  the  perform- 
ance of  his  contract  by  the  act  of  God. 

Brantly,  Contr.  pp.  261,  262;  30  Am.  ft 
Eng.  Enc.  Law,  2d  ed.  p.  1207 ;  Freeman  v. 
Campbell,  22  Ga.  184;  Cox  v.  Western  P.  R. 


party  for  whom  it  was  constructed,'  If  de- 
stroyed before  the  completion  of  the  con- 
tract, be  must  restore  it  and  complete  his 
contract  before  he  can  recoTer  any  consid- 
eration for  the  work  and  material  fur- 
nished." 

Even  a  latent  defect  in  the  soil,  by  means 
of  which  a  building  was  destroyed  while  in 
course  of  erection,  will  not  excuse  the  non- 
performance of  an  absolute  agreement  to 
erect  it.  Hence,  in  Stees  v.  Leonard,  20 
Minn.  494,  Gil.  448,  where  it  appeared  that 
the  defendants  had  agreed  to  erect  "and 
complete"  a  building  for  the  plaintiffs,  and 
the  building  fell  before  its  completion  from 
a  latent  defect  in  the  soil,  and  the  defend- 
ants refused  to  proceed  further  under  the 
contract,  it  was  held  that  th«  plaintiffs 
could  recover  the  amount  they  had  already 
paid  on  the  contract  and  damages  for  the 
failure  to  perform  the  same,  and  that  it 
was  no  defense  to  the  action  that  the  build- 
ing, so  far  as  erected,  was  constructed  in 
accordance  with  the  plans  and  specifications. 
The  court  said  that  the  defendants  had  con- 
tracted to  "erect  and  complete  the  build- 
ing," and  that  whatever  was  necessary  to 
be  done  in  order  to  complete  the  building 
they  were  bound  to  do  by  their  contract; 
and  if  the  defect  in  the  soil  was  caused  by 
water,  and  the  building  could  not  be  erected 
without  draining  the  land,  then  the  defend- 
ants must  drain  the  land. 

The  same  result  was  reached  in  Public 
Schools  V.  Bennett,  27  N.  J.  L.  613,  72  Am. 
Dec.  373,  where  it  was  said  that  if  the  con- 
tractor agreed  to  erect  a  house  upon  a  s^t 
where  it  could  not  be  built  "witnout  driv- 
ing piles,  he  must  drive  them,  because  he 
has  agreed  to  do  everything  necessary  to 
erect  and  complete  the  building.  If  the  dif- 
ficulties are  apparent  on  the  surface,  he 
must  overcome  them.  If  they  are  not,  but 
become  apparent  by  excavation,  or  the  sink- 
ing of  the  building,  the  rule  is  the  same. 
Ue  must  overcome  them  and  erect  the  build- 
ing, simply  because  he  has  agreed  to  do  so, 
— to  do  everything  necessary  for  that  pur- 
pose." 

Upon  the  same  principle  it  was  held  in 
Dwmott  V.  Jones  (Ingle  t.  Jones)  2  Wall. 
SLJUL(N.S.) 


1,  17  L.  ed.  762,  which  was  an  action  to  re- 
cover the  price  of  certain  buildings  erected 
under  a  contract  which  provided  that  the 
builder  was  to  supply  all  materials  and  to 
have  the  buildings  ready  for  use  and  oc- 
cupation, and  to  deliver  them  so  finished 
and  ready  to  the  owner  of  the  land  on  or 
before  a  specified  date,  that  the  owner  could 
recoup  the  amount  expended  by  her  in  tak- 
ing down,  removing,  renewing,  and  rebuild- 
ing a  part  of  the  foundation,  because  of  its 
sinking,  thereby  causing  the  buildings  to 
crack  so  that  part  of  them  threatened  to 
fall,  though  due  to  a  latent  defect  in  the 
soil  upon  which  that  part  of  the  foundation 
rested,  since  the  contractor  was  bound  to  do 
whatever  was  necessary  for  the  performance 
of  his  contract, — that  is,  to  make  all  parts 
of  the  buildings  fit  for  use  and  occupation. 

The  question  as  to  who  is  to  bear  the  loss 
of  a  building  accidentally  destroyed  in  the 
course  of  erection  is  often  further  compli- 
cated by  provisions  in  the  contract  in  ques- 
tion for  the  payment  of  its  price  in  instal- 
ments as  the  work  progresses.  If  the  con- 
tract is  entire,  and  for  a  lump  sum,  which 
is  thus  paid  merely  for  the  convenience  of 
the  contractor,  the  same  rule  holds  good. 

Accordingly,  where  a  builder  agrees  to 
build  and  complete  a  schoolhouae  for  a  cer- 
tain entire  price,  but  payable  in  arbitrary 
instalments  fixed  witnout  regard  to  the 
value  of  the  work  done,  and  the  building, 
before  its  completion,  falls  down  because  of 
a  latent  defect  in  the  soil,  the  loss  falls  on 
the  builder,  and  not  upon  the  owner  of  the 
land.  Public  Schools  v.  Bennett,  supra. 
This  was  a  case  where  the  court  held  the 
whole  price  was  to  be  paid  for  the  whole 
building,  and  that  the  division  thereof  into 
instalments  payable  at  certain  stages  of 
the  work  was  not  intended  to  sever  the  en- 
tirety of  the  contract  and  to  make  the  pay- 
ment of  the  instalments  payment  for  such 
parts  of  the  work  as  might  be  done  when 
they  were  payable.  It  was  made  not  to 
apportion  a  price  to  the  different  parts  of 
the  work,  but  to  suit  the  wants  of  the  con- 
tractor and  aid  him  in  the  completion  of 
his  work.  The  consideration  of  the  promise 
to   complete   the   building  was   the   whole 
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Co.  44  Cal.  18;  Fildew  t.  Besley,  42  Mich. 
100,  36  Am.  Rep.  433,  3  K.  W.  278;  Appleby 
T.  Myera,  L.  R.  2  C.  P.  651 ;  Anglo-Egyptian 
NaT.  Co.  V.  Rennie,  L.  R.  10  C.  P.  271; 
Stover  V.  Allen,  1  Heisk.  486;  Eichelberger 
<.  Miller,  20  Md.  332. 

Burke,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  covenant  based  upon 
a  sealed  agreement  between  the  parties  to 
the  suit,  dated  June  1,  1903.  The  suit  was 
originally  instituted  in  the  circuit  court 
for  Baltimore  county,  but  was  subsequently 
removed  to  the  court  of  common  pleas.  By 
leave  of  the  court,  the  plaintiff,  on  the  10th 
of  June,  1904,  filed  an  amended  declaration, 


which  contained  three  oonnts,  eadi  of  whicA 
purported  to  assign  breadies  of  the  agra^ 
ment  committed  by  the  defendant.  The  de- 
fendant  demurred  to  each  count  of  tba 
declaration.  The  court  sustained  the  de- 
murrers, with  leave  to  the  plaintiff  to 
amend,  which  he  declined  to  do,  and  there- 
upon the  court  entered  judgment  on  the  de- 
murrers in  favor  of  the  defendant.  From 
this  judgment  the  plaintiff  appealed. 

The  record,  therefore,  presents  this  one 
question:  Was  the  court's  ruling  upon  the 
demurrers  correct  The  circumstances  which 
give  rise  to  the  suit  are  as  follows:  The 
defendant  corporation  'contemplated  the 
erection  of  a  brick  factory  and  storehouse, 
to  lie  located  in  Baltimore  county,  and  to 
that  end  had  plans  and  specifications  for 


price,  and  not  the  mere  balance  remaining 
after  the  payment  of  the  instalments,  and 
the  contractor  could  not  refuse  to  go  on, 
and  at  the  same  time  retain  what  he  had 
received  in  payment.  See  also  Newman 
Lumber  Co.  v.  Purdum,  41  Ohio  St.  373; 
Commercial  F.  Ins.  Co.  v.  Capital  City  Ins. 
Co.  81  Ala.  320,  60  Am.  Bep.  162,  8  So.  222; 
School  Dist.  No.  1  v.  Daucliy,  25  Conn.  530, 
68  Am.  Dec.  371;  Stees  v.  Leonard,  supra; 
Galyon  v.  Eetchen,  85  Tenn.  66,  1  S.  W.  508, 
where  the  work  was  also  to  be  paid  for  by 
instalments  as  it  progressed. 

But  where  the  contract  to  build  is  not  en- 
tire, and  the  stipulations  of  the  owner  of 
the  land  to  pay  instalments  during  the  prog- 
ress of  the  work  are  absolute,  and  not  de- 
pendent on  the  completion  of  the  building, 
the  contractor  is  entitled  to  the  proportional 
value  of  the  material  furnished  and  the 
work  done  by  him,  in  the  event  of  the  ac- 
cidental destruction  of  the  building  before 
completion.  Cutliff  v.  MoAnally,  88  AJa. 
5V,  7  So.  331. 

This  is  aptly  expressed  in  Addison  on  Con- 
tracts, §  869:  'If  the  contract  price  of  the 
building  is  to  be  paid  by  instalments  on  the 
completion  of  certain  specified  portions  of 
the  work,  each  instalment  becomes  a  debt 
due  to  the  builder  as  the  particular  portion 
specified  is  completed;  and,  if  the  house  is 
destroyed  by  accident,  the  employer  would 
be  bound  to  pay  the  instalments  then  due, 
but  would  not  be  responsible  for  the  inter- 
mediate work  and  labor  and  materials." 

The  above  rule  was  quoted  and  applied  in 
Richardson  v.  Shaw,  1  Mo.  App.  234,  in 
which  the  contract  sued  on  provided  that 
the  plaintiff  should  furnish  the  materials 
and  build  for  the  defendant  on  the  latter's 
land  a  house  for  a  specified  sum,  of  which 
one  instalment  was  to  be  paid  when  the 
framework  should  be  up,  another  when  the 
building  should  be  enclosed,  a  third  when 
it  should  be  ready  for  the  plaster,  and  the 
balance  when  the  work  should  be  finished. 
It  appeared  that  the  framework  was  up  and 
the  house  nearly  enclosed  when  it  was  de- 
stroyed by  a  storm,  and  it  was  held  that 
the  plaintiff  was  entitled  to  the  first  in- 
stalment, but  was  not  entitled  to  recover 
6T-.R.A.(N.S.) 


for  the  work  and  materials  furnished  be- 
tween the  time  when  the  framework  was  up 
and  the  storm. 

The  same  principle  of  law  has  been  ap- 
plied to  contracts  for  the  construction  of 
bridges,  and  accordingly  in  Phoenix  Bridge 
Co.  V.  United  SUtea,  38  Ct.  CI.  492,  where 
the  claimant  had  obligated  itself  to  con- 
struct a  bridge  over  a  river  with  a  draw 
span  for  the  use  of  navigation  on  the  river, 
which  was  to  be  completed  by  a  specified 
date,  in  order  that  navigation  might  not  be 
interrupted  by  the  work  of  constructing  the 
bridge,  and  the  draw  span  was  destroyed 
before  its  completion  by  the  movement  of 
ice  in  the  river,  and,  to  prevent  interference 
with  navigation,  the  plamtiff  erected  a  tem- 
porary lift  span  for  the  accommodation  of 
navigation  until  the  permanent  draw  span 
should  be  reconstructed,  it  was  held  that 
the  plaintiff  could  not  recover  for  the  cost 
of  the  construction  of  the  lift  span,  even 
though  an  officer  of  the  government  lud  in- 
sisted upon  its  construction. 

Upon  the  same  principle  it  was  held  in 
Stover  v.  Allen,  1  Heisk.  486,  in  which  it 
appeared  that  a  flood  came  and  washed  away 
a  bridge  in  the  course  of  erection,  which  the 
contractor  had  undertaken  to  build,  and  for 
which  he  was  to  be  paid  the  stipulated  price 
when  the  bridge  was  "completed  and  re- 
ceived," that  he  could  not  recover  for  the 
additional  labor  and  material  made  neces- 
sary to  complete  the  bridge.  The  court  was 
of  the  opinion  that  the  fact  of  the  existence 
of  a  stipulation  in  the  contract  for  further 
time  to  finish  the  bridge  if  "providential 
accident  should  intervene"  was  clear  proof 
that  such  loss  was  to  fall  upon  the  builder. 

And  this  rule  of  holding  one  to  the  Very 
letter  of  his  bond  was  applied  without  com- 
punction in  Brecknock  &  A.  Canal  Nav.  Cow 
V.  Pritchard,  6  T.  R.  760,  to  a  contract  to 
erect  and  finish  a  bridge  in  a  substantial 
and  workmanlike  manner  and  to  keep  the 
same  in  repair  for  a  certain  time,  and  it  was 
held  that  the  contractor  was  bound  to  re- 
build the  bridge  when  broken  down  by  slb 
extraordinary  flood  in  the  river.  The  court 
was  of  the  opinion  that  the  "loss  must  have 
been  in  the  contemplation  of  all  the  parties 
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the  construction'  of  the  work  prepared.  The 
contract  was  awarded  to  the  plaintiff  on 
the  1st  of  Jtue,  1903,  and  he  obligated  him- 
self to  complete  the  work  in  forty -seven 
working  days.  Ihiring  the  course  of  the 
erection  and  construction  of  the  building, 
and  when  the  same  bad  been  almost  com- 
pleted, it  was  blown  down  on  the  12th  of 
July,  1903,  by  a  storni  of  unusual  violence 
and  severity,  which  swept  over  the  section 
of  the  country  in  which  the  building  was 
located.  It  was  made  a  condition  precedent 
to  the  awarding  of  the  contract  to  the 
plaintiff  that  he  should  enter  into  a  bond  to 
the  defendant,  in  conjunction  with  a  surety 
company  satisfactory  to  the  defendant,  as 
surety,  conditioned  for  the  faithful  per- 
formance of  the  contract.     There  was  also 


a  stipulation  in  the  contract  that,  m  the 
work  advanced  to  certain  stages  of  com- 
pletion, the  plaintiff  should  be  paid  cer- 
tain specified  sums.  When  the  storm  of 
the  12th  of  July,  1908,  demolished  the  build- 
ing, an  instalment  of  $1,600,  due  the  plain- 
tiff under  said  provision  of  the  contract,  was 
unpaid.  The  proposition  for  which  the 
plaintiff  contends  is  that,  under  the' contract 
between  himself  and  the  defendant,  all 
losses  or  damages  which  resulted  to  the 
building  from  the  storm  of  July  12,  1003, 
which  the  narr,  describes  as  an  "act  of  God," 
must  be  borne  by  the  defendant,  and  that  he 
(the  plaintiff)  has  a  right  under  the  con- 
tract to  recover  all  such  losses  and  dam- 
ages to  said  work  as  he  may  be  able  to 
show  he  sustained  by  reason  of  the  storm. 


in  this  case;  the  bridge  was  to  be  built  in 
such  a  manner  as  to  resist  any  body 
of  water.  ...  If  the  defendants  had 
chosen  to  except  any  loss  of  any  kind  it 
should  have  been  introduced  into  the  con- 
tract by  way  of  exception." 

This  same  rvile  has  also  been  applied  to  a 
contract  for  the  construction  of  a  canal  at 
a  stipulated  price  per  cubic  yard  of  excava- 
tion and  embankment,  payable,  part  upon 
monthly  estimates  and  part  upon  the  com- 
pletion and  acceptance  of  the  work;  and  it 
was  held  that  the  contractors  could  not  re- 
cover for  the  extra  labor  of  repairing  the 
embankment  after  it  bad  been  partly  swept 
away  by  a  flood  before  its  completion. 
Boyle  V.  Agawam  Canal  Co.  22  Pick.  381,  33 
Am.  Dec.  749.  The  court  was  of  the  opinion 
that  the  stipulation  as  to  the  price  should 
be  considered  an  agreement  to  pay  for  as 
many  cubic  yards  of  embankment  as  the 
same  when  finished  would  measure,  and  that 
so  much  thereof  as  had  been  washed  away 
by  the  flood  during  the  work  of  eonstruction 
was  not  to  be  considered  in  making  the 
estimate  of  embankment  chargeable  on  the 
defendant. 

Another  application  of  the  same  principle 
is  found  in  Kldew  v.  Besley,  42  Mioh.  100, 
38  Am.  Rep.  423,  3  N.  W.  278,  in  which  it 
was  held  that  a  contractor  could  not  re- 
cover for  work  done  and  materials  furnished 
under  a  nonapportionable  contract  to  put 
up  an  addition  to  a  building  for  a  specified 
sum,  where  the  house  and  the  addition  were 
burned  without  the  fault  of  either  party, 
before  the  contract  was  fully  performed  and 
before  any  part  of  the  work  had  been  ac- 
cepted or  in  any  way  appropriated  by  the 
other  party  to  the  contract.  Here  the  court 
said  that,  under  the  strict  common-law  rule, 
where  one  failed  to  comply  with  a  nonap- 
portionable agreement,  he  could  not  recover 
for  what  he  had  done;  but  that  this  had 
been  so  far  modified  that  where  anything 
has  been  done  from  which  the  other  party 
has  received  a  substantial  benefit,  and  which 
be  has  appropriated,  a  recovery  may  be  had 
for  such  benefit,  not  upon  the  original  con- 
tract, but  upon  a  new  implied  agreement  de- 
«L.R.A.(N.8.) 


ducible  from  the  delivery  and  acceptance'  of 
some  valuable  service  or  article. 

A  different  conclusion  seems  to  have  been 
reached  in  Krause  v.  Crothersville,  162  Ind. 
278,  65  L.R.A.  111,  102  Am.  St.  Rep.  203,  70 
N.  E.  264,  in  which  the  contrast  in  question 
provided  for  the  erection  and  finishing,  and 
the  furnishing  of  the  materials  therefor,  of 
an  annex  to  a  school  building,  and  to  make 
certain  improvements  on  the  latter  build- ^ 
ing,  for  a  specified  price,  "^o  be  paid  upon 
the  completion  of  the  work."-  The  annex 
was  to  be  so  compactly  and  substantially 
joined  to  the  old  building  as  to  constitute 
one  building.  It  further  appeared  that  when 
the  work  was  almost  completed  the  old  build- 
ing was  struck  by  lightning  and  was  burned 
together  with  the  addition.  The  court  here 
applied  the  maxim  Rea  perit  domino,  ttai 
held  that  the  loss  of  the  building  must  b« 
borne  by  the  owner,  and  that  the  contractor 
could  not  recover,  either  on  the  contract  or 
under  a  common  count,  the  amount  held 
back  upon  the  architect's  estimates  until 
the  completion  of  the  work. 

In  another  line  of  cases  the  maxim  of  Re$ 
perit  domino  has  also  been  applied,  and  it 
has  accordingly  been  held  that,  upon  the 
destruction  of  a  building  in  course  of  erec- 
tion by  fire  or  by  storm,  the  loss  must  fall 
upon  the  owner  of  the  land,  and  that  the 
contractor  can  recover  for  the  labor  actually 
performed  by  him,  under  contracts  whereby 
the  contractor  is  to  build  the  house  at  a 
specified  price,  either  in  a  lump  sum  or  at 
so  much  per  piece,  while  the  owner  of  the 
land  is  to  furnish  the  materials.  Butter- 
field  V.  Byron,  153  Mass.  617,  12  LJl.A.  571, 
26  Am.  St.  Rep.  654,  27  N.  E.  667;  Wilson 
V.  Knott,  3  Humph.  473;  Clark  v.  Franklin, 
7  Leigh,  1 ;  tJook  v.  McCabe,  63  Wis.  260,  40 
Am.  Rep.  765,  10  N.  W.  607. 

But  an  early  Alabama  case  (Brumby  v. 
Smith,  3  Ala.  123),  decided  in  1841,  is  to  the 
contrary  in  holding  that  where  one  agreed 
to  complete  the  carpenter  work  on  a  house 
and  to  receive  a  certain  sum  on  the  com- 
pletion of  the  work,  the  other  party  furnish- 
ing the  materials,  and  the  house  and  mate- 
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The  first  and  third  counts  are  based  solely 
upon  this  contention.  The  second  count  pre- 
sents a  different  question,  and  will  be  con- 
sidered later.  The  first  count  sebks  to  re- 
cover an  unpaid  instalment  of  $1,S00,  and 
also  the  value  of  the  materials  used  in  the 
construction  of  the  building,  which  it  alleges 
were  retained  and  used  by  the  defendant. 
The  third  cotmt  alleges  that  "the  defend- 
ant was  bound  to  suffer  and  stand  good  for 
the  loss  from  an  act  of  Ood,  and  tlie  plain- 
tiff was  relieved  from  any  loss  so  incurred, 
and  that  the  defendant  was  under  an  ob- 
ligation to  bring  the  building  to  the  stage 
of  completion  to  which  it  had  progressed 
at  the  time  it  was  destroyed."  Under  this 
count  the  plaintiff  seeks  to  recover  profits 
on  the  contract,  the  unpaid  instalment  of 


$1,600,  and  the  value  of  the  materials  used 
in  the  work.  The  theory  upon  which  the 
plaintiff  seeks  to  maintain  these  counts  is 
that  the  bond  and  building  contract  are  to 
be  taken  together  as  constituting  the  agree- 
ment by  which  the  rights  and  duties  of  the 
respective  parties  to  the  suit  must  be  de- 
termined, and  that,  inasmuch  as  by  the 
third  condition  in  the  bond  given  by  the 
plaintiff  and  the  American  Surety  Com- 
pany it  is  provided  "that  the  principal  shall 
not,  nor  shall  the  surety,  be  liable  for  any 
damage  resulting  from  an  act  of  God,"  it 
is  argued  that  thereby  the  obligations  as- 
serted in  the  first  and  third  counts  were  im- 
posed upon  the  defendant,  and  that,  upon 
this  conception  of  the  character  and  mean- 
ing of  the  contract,  the  pleader  has  intro- 


rials  were  destroyed  by  fire,  the  contractor 
oould  not  recover  a  pro  rata  compensation 
for  the  work  done,  though  the  fire  occurred 
without  his  fault  and  the  house  was  in  the 
possession  of  his  employer.  This  case  is 
put  upon  the  ground  that  by  the  express 
terms  of  the  contract  the  labor  was  not  to 
be  paid  for  until  the  work  was  completed, 
and  that  whenever  this  was  rendered  im- 
possible through  no  fault  of  the  employer 
no  recovery  could  be  had. 

But  where  .the  contract  provides  for  fur- 
nishing only  a  part  of  the  work  for  a  build- 
ing, it  is,  of  course,  treated  as  the  owner's 
property,  and  the  contractor  may  recover 
for  the  work  he  has  already  performed,  if 
the  building  or  a  portion  thereof  on  which 
he  is  engaged  is  accidentally  destroyed. 
Schwartz  v.  Saunders,  46  111.  18;  Rawson 
v.  Clark,  70  111.  656;  Cleary  v.  Sohier,  120 
Mass.  210;  Hysell  v.  Sterling  Coal  &  Mfg. 
Co.  46  W.  Va.  158,  33  8.  E.  95;  Atlantic  & 
D.  R.  Co.  V.  Delaware  Constr.  Co.  98  Va. 
003,  37  S.  E.  13. 

As  a  striking  illustration  of  this  principle, 
attention  may  be  called  to  Hollis  t.  Clmp- 
man,  36  Tex.  1,  in  which  it  appeared  that 
the  plaintiff  had  agreed  to  furnish  the  ma- 
terial and  do  the  carpenter  work  necessary 
to  finish  a  brick  building  for  the  defendants 
and  to  turn  over  the  build  mg  complete  by 
a  given  day  for  a  specified  sum.  It  was 
held  that  the  destruction  of  the  building 
by  fire  through  no  fault  of  the  plaintiff, 
before  he  had  finished  his  work,  did  not  pre- 
clude him  from  recovery  for  the  materials 
furnished  and  work  done.  The  court  was 
of  the  opinion  that  such  a  contract  was  an 
apportionable  one,  and  that  as  it  was  to 
furnish  material  and  to  do  woodwork  on 
houses  in  course  of  erection  on  the  defend- 
ants' land,  "every  joist  or  sill  that  was 
placed  in  the  wall,  or  piece  of  lumber  nailed 
to  the  same,  became  inseparably  connected 
with  the  building  and  a  part  of  the  realty, 
and  therefore  the  property  of  .  .  .  [the 
defendants] ;  and  in  case  of  the  destruction 
by  accident  or  the  act  of  God,  the  rule  Res 
perit  domino  will  apply.  .  .  .  [The  de- 
defendants]  cannot  look  to  anyone  to  make 
good  their  loss." 
5L.R.A.(N.S.) 


On  the  same  theory  an  architect  who  was 
employed  to  prepare  plans  for  the  remodel- 
ing of  a  building,  and  to  superintend  the 
work  necessary  therefor,  is  entitled  to  re- 
cover upon  a  quantum  meruit  for  his  serv- 
ices rendered  before  the  destruction  of  the 
building  by  fire,  the  project  of  remodeling 
having  l>een  abandoned,  and  the  further  per- 
formance of  his  contract  made  thereby  im- 
possible through  no  fault  of  his.  Wolf  r. 
Altmeyer,  8  Pa.  Dist.  R.  408. 

It  follows  from  this  principle  of  law  that 
a  subcontractor  whose  contract,  of  course, 
called  for  only  part  of  the  work  on  the 
building,  was  entitled  to  recover  from  the 
original  contractor  for  the  work  actually 
done,  where  the  building  was  destroyed  by 
fire  before  its  completion,  but  after  the  sub- 
contractor had  performed  substantially  all 
the  work  called  for  in  his  contract,  even 
though  some  concrete  work  in  the  cellar  and 
some  whitewashing,  which  were  of  trifling 
importance,  had  not  been  done.  Clark  v. 
Busse,  82  III.  515;  Bailey  v.  Brown,  9  Ohio 
C.  C.  466.  But  in  the  Illinois  case  it  fur- 
ther appeared  that  in  a  settlement  between . 
the  owner  and  the  original  contractor,  made 
after  the  fire,  deductions  were  allowed  of 
the  value  of  the  unfinished  work  under  the 
subcontract. 

Remodeling  contracts  furnish  another  ap- 
plication of  this  same  rule,  and  accordingly 
where  one  contracted  to  furnish  the  mate- 
rial and  perform  the  labor  in  remodeling 
the  dining  room  of  a  residence,  and  the 
building  was  destroyed  by  fire  through  n* 
fault  of  the  owner  or  the  contractor,  after 
the  greater  part  of  the  necessary  material 
and  labor  had  gone  into  the  building,  the 
contractor  was  entitled  to  full  compensation 
for  the  work  done  and  maiterial  furnished 
before  the  fire.  Weis  v.  Devlin,  67  Tex.  507, 
60  Am.  Rep.  38,  3  S.  W.  726.  In  the  con- 
tract in  question  there  was  no  provision  as 
to  when  the  work  and  material  should  be 
paid  for.  It  might  be  added  that  the  court 
was  in  doubt  whether,  if  the  owner  had  seen 
fit  to  restore  his  house  to  the  condition  in 
which  it  was  before  the  alteration  began, 
or  at  the  time  of  its  destruction,  the  con- 
tractor could   recover  before  he  had  eom* 
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dueed  verbatim  into  eacb  court  of  the  narr. 
the  agreement  and  bond.  It  therefore  ap- 
pears that  the  question  presented  involves 
an  inquiry  as  to  wliat  was  the  contract 
entered  into  between  the  parties,  and  what 
were  the  rights  and  obligations  arising 
thereunder.    ^ 

It  is  needless  to  quote  authorities  to  show 
that,  in  the  construction  of  a  contract,  the 
intention  of  the  parties  as  it  appears  from 
the  whole  agreement  must  be  ascertained 
and  given  its  full  effect.  The  rule  of  con- 
struction was  stated  with  great  clearness  in 
Nash  V.  Towne,  6  Wall.  699,  18  L.  ed.  627, 
as  follows:  "Courts,  in  the  construction  of 
contracts,  look  to  the  language  employed, 
tiie  subject-matter,  and  the  surrounding  cir- 
cumstances.   They  are  never  shut  out  from 


the  same  light  whidi  the  parties  enjoyed 
when  the  contract  was  executed,  and,  in 
tliat  view,  they  are  entitled  to  place  them- 
selves in  the  same  situation  as  the  parties 
who  made  the  contract,  so  as  to  view  the 
circumstances  as  they  viewed  them,  and  so 
to  judge  of  the  meaning  of  the  words  and 
of  the  correct  application  of  the  language 
to  the  things  described."  When  the  con- 
tract for  the  construction  of  the  factory 
and  the  storehouse  is  looked  at  in  the  light 
of  these  principles,  the  contention  of  the 
plaintiff  that  the  covenants  and  conditions 
of  the  bond  which  the  plaintiff  was  required 
to  give  for  the  faithful  performance  of  his 
duties  are  to  be  read  into  t&e  contract,  and 
to  be  taken,  not  only  as  narrowing  and  limit- 
ing his  obligations  under  his  agreement  with 


pleted  the  work  in  accordance  with  hia  con- 
tract. 

But  in  Shanks  v.  Griffin,  14  B.  Mon.  1S3, 
where  it  appeared  that  the  plaintiff  had 
agreed  to  lay  brick  in  a  house  of  the  de- 
fendant- at  a  certain  rate  per  thousand, 
"kiln  count,"  to  be  paid  upon  the  comple- 
tion of  the  work,  it  was  held  that  the  loss 
arising  from  the  fall  of  the  unfinished  walls 
of  the  house  caused  by  an  unexpected  rise 
in  the  river  nearby  must  fall  on  the  plain- 
tiff. The  court  considered  that  the  method 
for  estimating  the  number  of  brick  for  which 
payment  was  to  be  made  excluded  all  other 
modes  of  estimation,  and  though,  in  com- 
pleting the  building,  the  plaintiff  had  to  lay 
a  number  of  bricks  the  second  time,  he  was 
entitled  to  be  paid  but  once  therefor. 

Still  another  line  of  cases  differing  some- 
what in  circumstances,  but  analogous  in 
principle,  are  those  where  the  contractor  has 
undertaken  to  place  something  in  a  build- 
ing; and  to  these  cases  the  same  rule  of 
law  has  been  applied  by  the  courts  in  this 
country. 

Hence,  where  one  agreed  to  place  an  ele- 
vator in  a  building  for  a  specified  sum,  one 
half  to  be  paid  when  the  engine  by  means 
of  which  the  elevator  was  to  be  operated 
was  on  the  foundation,  and  the  balance 
when  the  elevator  was  put  up  in  good  run- 
ning order,  it  was  held  that  the  contract 
was  severable,  and  if  the  building  was  de- 
stroyed by  fire  after  the  engine  was  on  the 
foundation,  but  before  the  elevator  was  in 
good  running  order,  the  contractor  could  re- 
cover the  amount  of  the  first  payment  stip- 
ulated in  his  contract.  Siegel,  C.  &  Co.  ▼. 
Eaton  &  P.  Co.  165  HI.  660,  46  N.  E.  449, 
AfiSrming  60  111.  App.  639. 

The  same  rule  was  applied  in  Haynes,  S. 
ft  Co.  V.  Second  Baptist  Church,  88  Mo.  286, 
67  Am.  Reo.  413,  where  the  plaintiff  had 
contracted  to  make  and  out  in  place  cer- 
tain fixtures  in  the  church,  the  work  to  be 
d«ne  by  a  certain  date,  and  to  be  paid  for 
in  a  gross  sum  upon  its  completion  and  ac- 
ceptance, and  it  was  held  that  the  plaintiff 
could  recover  for  work  and  materials  fur- 
nished though  the  building  was  accidentally 
destroyed  by  fire  before  the  completion  of 
(L.R.A.(N.S.) 


his  contract.  The  court  did  not  consider 
the  coi^tract  an  absolute  one  to  do  the  work 
at  all  hazards,  but  viewed  it  as  dependent 
upon  the  implied  condition  that  the  defend- 
ant was  to  have  and  keep  the  building  ready 
to  receive  the  fixtures. 

To  the  same  effect  is  Xiblo  v.  Binsse,  1 
Keyes,  476,  3  Abb.  App.  Dec  376,  Reversing 
44  Barb.  64,  where  the  plaintiff  had  agreed 
to  furnish  and  put  into  a  certain  building 
in  course  of  erection  certain  plumbing,  to 
be  completed  by  a  specified  date,  and  to  be 
paid  a  certain  sum  therefor,  payable  in  in- 
stalments during  the  progress  of  the  work, 
and,  of  the  last  two  instalments,  one  when 
the  work  was  all  finished,  and  the  other 
when  the  work  was  tested  and  found  to  be 
sufiScient  under  the  terms  of  the  contract. 
It  was  held  that  the  plaintiff  was  entitled 
to  recover  for  the  work  actually  performed, 
though  the  building  was  destroyed  by  fire 
before  he  had  finished.  In  this  case  the  fire 
occurred  through  no  fault  of  either  party, 
though  the  court  based  its  decision  upon 
the  fact  of  the. default  of  the  owner  of  the 
building  in  not  having  a  building  for  the 
completion  of  the  plaintiff's  work,  as  will 
be  seen  from  the  language  of  the  opinion: 
"It  was  his  building,  in  his  possession,  and 
under  his  exclusive  control;  and,  as  a  ma- 
terial and  substantive  part  of  his  contract, 
he  was  to  have  it  in  existence  ready  for  the 
work,  and  continue  it  in  existencee,  and  in  a 
proper  condition  for  the  work  to  be  performed 
upon  it,  as  long  as  it  was  necessary  under  the 
contract;  or  as  long  as  the  contract  was 
cMitinued  in  force  by  the  consent  of  the  re- 
spective parties.  If  one  party  agrees  with 
another  to  do  work  upon  his  house  or  other 
building,  the  law  implies  that  the  employer 
is  to  have  the  building  in  existence  upon 
which  the  work  contracted  for  may  be  done. 
It  is  necessarily  a  part  of  the  contract  on 
the  part  of  such  employer,  whether  it  is 
specified  in  it  in  terms  or  not.  Here  the 
defendant's  testator  failed  to  provide  and 
keep  the  building  till  the  work  could  be 
completed,  and  uius,  and  thus  only,  was 
performance  prevented." 

The  rule  in  England,  however,  seems  to 
be  different,  in  view  of  the  opinion  ia  Ap- 
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tthe  defendant,  but  m  imposing  new  and  ad- 
iditional  duties  upon  the  defendant,  cannot 
■  :for  a  moment  be  entertained.  The  plaintiff 
undertook  to  do  a  certain  definite  thing;  to 
wit,  the  erection  and  completion  of  a  fac- 
tory and  storehouse  according  to  the  plans 
and  specifications  furnished  by  the  defend- 
ant. These  plans  and  specifications  consti- 
tuted a  part  of  the  contract.  He  was  to  do 
all  the  work,  and  furnish  all  the  ma- 
terials to  be  used  in  and  about  the  erection 
of  the  building,  and  was  to  do  the  work  in 
a  good  and  thorough  workmanlike  manner. 
He  further  obligated  himself  to  have  the 
buildiTig  completed,  and  ready  for  the  busi- 
ness for  which  the  same  was  to  be  erected, 
in  a  specified  number  of  days.  Upon  the 
performance  by  the  plaintiff  of  all  the  cove- 
nants on  his  part  to  be  performed,  the  de- 
fendant agreed  to  pay  to  the  plaintiff  the 
sum  of  $8,794.50  in '  the  following  instal- 
ments, vie.:  $500  when  the  building  is  com- 
pleted to  the  first  floor,  and  the  first  floor 
joists  are  laid;  $1,000  to  be  paid  when  the 
building  is  completed  to  the  second  floor, 
and  the  second  floor  joists  are  laid;  $1,000 
to  be  paid  when  the  building  is  completed  to 
the  third  floor,  and  the  third  floor  joists 
are  laid;  $1,500  to  be  paid  when  the  build- 
ing is  completed  to  the  roof,  and  the  roof 
is  placed  upon  the  same;  $500  to  be  paid 
when  the  flooring  on  the  flrst  floor  is  laid, 
and  trimmed  out;  $500  to  be  paid  when 
the  flooring  on  the  second  and  third  floors 
each  is  laid  and  trimmed  out;  the  balance 
of  $3,294.60  to  be  paid  when  the  building 
is  completed  in  accordance  with  said  plana 
and  specifications,  and  same  delivered  to 
said  party  of  the  second  part  free  of  all 
claims  by  the  party  of  the  first  part  or  any 
party  claiming  through  him«  There  is  also 
a  stipulation  that,  on  the  signing  of  the  con- 
tract, the  plaintiff  should  execute  a  bond  in 
the  sum  of  $4,000  with  some  responsible 
bonding  company  satisfactory  to  the  de- 
fendant, "conditioned  for  the  faithful  per- 
formance of  his  duties  in  the  erection  of 
said  building."  These  are  the  main  and 
substantial  provisions  of  the  contract.  It 
is  an  absolute  and  unconditional  contract 


on  the  part  of  the  plaintiff.  There  are  no 
conditions,  or  contingencies  incorporated,  or 
provided  for,  therein,  by  which  he  might  be 
excused  from  performance,  or  might  be  re- 
lieved from  loss  or  damage,  or  whereby  the 
loss  occasioned  by  the  storm  mentioned  in 
the  declaration  might  be  imposed  upon  th« 
defendant.  The  bond  was  given,  not  to  vary 
or  change  in  any  particular  the  obligations 
of  the  plaintiff  under  the  contract,  but  to 
secure  the  faithful  performance  by  him 
of  all  the  duties  assumed  by  him  thereun- 
der. Its  object  was  to  protect  the  defend- 
ant from  loss  or  damage  which  might  re- 
sult from  nonperformance  by  the  plaintiff 
and  cannot  be  construed  to  add  to  or  change 
any  of  the  terms  of  the  contract,  or  to  be 
taken  as  a  part  thereof.  When  the  pur- 
pose of  the  contract,  its  subject-matter,  and 
the  surrounding  circumstances  at  the  time 
are  considered,  it  would  seem  to  be  per- 
fectly clear  that  the  bond  is  an  entirely 
independent  and  collateral  contract,  given 
to  protect  the  defendant  against  any  de- 
fault or  miscarriage  of  the  plaintiff  under 
the  contract.  The  original  obligation  to  con- 
struct the  building  had  been  undertaken 
by  the  plaintiff,  aiid  the  bond  must  be  treat- 
ed as  a  contract  of  guaranty  or  surety- 
ship for  the  faithful  discharge  of  his  du- 
ties under  his  agreement  with  the  defend- 
ant. That  the  original  and  distinct  obliga- 
tion of  the  plaintiff  existed,  and  that  the 
bond  was  a  mere  collateral  agreement  found- 
ed upon  it,  appears  clear  from  the  language 
employed,  and  from  a  consideration  of 
the  surrounding  circumstances.  The  bond 
may  therefore  be  dismissed  from  the  case, 
and  should  not  have  been  introduced  into 
the  declaration.  With  the  bond  out  of  the 
case,  it  must  be  admitted  that  the  plaintiff 
cannot  recover  for  the  loss  which  the  storm 
occasioned,  for  by  all  the  authorities,  in  the 
absence  of  special  provisions  in  the  contract 
providing  for  such  a  contingency,  the  loss 
must  fall  upon  the  plaintiff.  In  both  counts 
the  contract  is  treated  as  a  subsisting,  bind- 
ing obligation.  Neither  alleges  perform- 
ance by  the  plaintiff,  nor  does  either  dis- 
close  any   legal   excuse   for  his   failure  to 


pleby  V.  Myers,  L.  R.  2  0.  P.  651,  Reversing 
L.  R.  1  C.  P.  616,  in  which  it  appeared  that 
the  plaintiffs  had  contracted  to  erect  upon 
the  defendant's  premises  m  steam  engine 
and  machinery,  the  work  being  by  the  con- 
tract divided  into  ten  different  parts,  and 
separate  prices  fixed  for  each  part,  no  time 
being  fixed  for  payment,  and  to  keep  the 
same  in  repair  for  two  years,  and  defend- 
ant's premises,  together  with  the  machinery 
and  materials,  were  destroyed  by  an  acci- 
dental fire  when  all  the  parts  of  the  work 
were  far  advanced  towards  comfdetion,  some 
of  them  being  so  nearly  finished  that  the 
defendant  had  used  them  for  ike  purposes  of 
6L.R.A.(N.S.) 


his  business.  It  was  held  that  both  par- 
ties were  excused  from  the  further  perform- 
ance of  the  contract,  and  that  the  plaintiffs 
could  not  recover  for  those  portions  of  the 
work  which  had  been  completed,  whether 
the  materials  used  had  become  the  property 
of  the  defendant  or  not.  The  court  did  not 
think  that  there  was  an  absolute  promise 
by  the  defendant  to  furnish  suitable  prem- 
ises for  the  machinery,  but  that,  where  the 
same  were  destroyed  without  fault  on  either 
side,  it  was  a  misfortune  equally  affectisg 
both,  excusing  both  from  a  further  perform- 
ance of  the  contract,  but  givino' xaufla>a( 
action  to  neither.    Dig  zed  by'ViOOglV 
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perform  the  contract.  The  theory  upon 
which  both  counts  rest  is  that  the  failure 
of  the  defendant  to  pay  the  losses  which  the 
plaintiff  sustained  by  the  storm  constitutes 
a  breach  of  the  contract  from  which  a  right 
of  action  accrued  to  the  plaintiff.  This  con- 
tention, as  we  have  said,  is  based  upon  a 
fallacious  construction  of  the  contract,  and, 
as  both  counts  are  framed  upon  that  con- 
struction, both  are  bad.  They  are  bad  for 
a  further  reason,  which  will  be  stated  when 
the  second  count  is  considered,  which  we 
will  now  examine. 

The  contr^  sued  on  is  an  entire,  and  not 
a  diyieible,  contract.  The  thing  with  which 
it  deals  is  the  building  and  construction,  in 
a  certain  specified  manner,  of  a  factory  and 
warehouse.  But  it  contains  certain  stipula- 
tions by  which  the  defendant  obligated  itself 
to  pay  to  the  plaintiff  certain  specified  and 
definite  sums  of  money  at  stated  periods  •• 
the  work  progressed.  When  the  building 
had  reached  the  stage  of  completion  desig- 
nated in  the  contract,  the  obligation  of  the 
defendant  to  pay  the  sums  specified  there- 
in became  fixed  and  absolute.  But  it  is 
argued  that,  because  the  contract  is  an  en- 
tire contract,  no  suit  can  be  brought  there- 
on until  the  plaintiff  has  fully  performed  his 
agreement.  Whatever  may  be  the  rule  in 
other  jurisdictions,  the  mere  fact  that  the 
contract  is  entire  does  not  preclude  the 
plaintiff  from  enforcing  the  payment  of  the 
unpaid  instalments  due  and  payable  there- 
under. In  Broumel  t.  Rayner,  88  Md.  60, 
11  AtL  834,  this  court  said:  "In  Taylor  t. 
Laird,  1  Hurlst  ft  N.  274,  Pollock,  C.  B.,  de- 
termined that,  when  there  is  a  contract  for 
an  entire  service,  but  the  parties  stipulate 
that  payments  for  such  service  shall  be 
made  periodically  in  fixed  sums,  a  failure  to 
make  any  one  of  these  payments  may  be- 
oom«  the  foundation  for  a  suit.  Thus  it 
Is  manifest  that  many  suits  may  grow  out 
of  one  contract.  Tlds  principle  has  been 
recognized  in  all  of  the  states."  Notwith- 
standing the  destruction  of  the  building  by 
the  storm,  the  defendant  was  under  an  ob- 
ligation to  permit  the  plaintiff  to  perform 
his  contract  by  rebuilding  the  structure.  In 
Black  V.  Woodrow,  39  Md.  216,  Judge  Alvey 
said:  "It  not  imfrequently  occurs  that  con- 
tracts on  their  face  and  by  their  express 
terms  appear  to  be  obligatory  on  one  party 
only;  but  in  such  cases,  if  it  be  manifest 
that  it  was  the  intention  of  the  parties,  and 
the  consideration  upon  which  one  party  as- 
sumed an  express  obligation,  that  there 
should  be  a  corresponding  and  correlative 
obligation  on  the  other  party,  such  cor- 
responding and  correlative  obligation  will  be 
implied.  Thus,  if  the  act  to  be  done  by  the 
party  binding  himself  can  only  be  done  up- 
on a  corresponding  act  being  done  or  allowed 
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by  the  other  party,  an  obligation  by  the  lat- 
ter to  do  or  allow  to  be  done  the  act  or 
things  necessary  for  the  completion  of  the 
contract  will  be  necessarily  implied.  Church- 
ward V.  Qaeea,  6  Best  &  8.  807.  And, 
among  the  instances  given  of  such  implied 
obligation,  is  the  case  where  A  covenants 
or  contracts  with  B  to  buy  an  estate  of  the 
latter,  at  a  given  price.  There,  although  the 
contract  may  be  silent  as  to  any  obligation 
on  the  part  of  B  to  sell,  the  law  implies  a 
corresponding  covenant  or  contract  by  liim 
to  sell  and  convey  the  estate.  Pordage  ▼. 
Cole,  1  Wms.  Saund.  310.  Indeed,  no  better 
instance  of  the  proper  application  of  the 
principle  could  be  furnished  than  the  pres- 
ent case.  The  appellees  agreed  with  the  ap- 
pellant to  build  for  the  latter  a  house  on 
his  land  for  a  certain  price,  part  to  be  paid 
while  the  house  was  in  course  of  erection, 
but  the  larger  part  of  the  price  was  not  to 
be  paid  until  the  house  was  completed;  and 
although  the  appellant  could  not  be  com- 
pelled to  have  the  house  built  against  his 
consent,  yet,  notwithstanding  the  contract 
is  silent  as  to  the  appellant's  promise  that 
he  would  suffer  the  house  to  be  built,  the 
agreement  with  the  appellees  for  the  build- 
ing of  the  house  clearly  implies  that  he 
would  allow  that  to  be  done  without  whieh 
it  would  be  impossible  for  the  appellees  to 
do  what  they  had  agreed  to  do.  To  allow 
or  suffer  the  house  to  be  built  was  the 
corresponding  or  correlative  obligation  of 
the  appellant,  implied  by  law  to  the  obliga- 
tion of  the  appellees  to  build  the  house,  as 
expressed  by  the  contract,  and,  for  any 
breach  of  tliis  implied  promise  or  obliga- 
tion by  the  appellant,  he  was  equally  liable 
as  upon  an  express  promise."  It  is  there- 
fore clear  that  if,  before  the  building  bad 
been  destroyed  by  the  storm,  a  definite  sum 
of  money  was  due  to  the  plaintiff  under  the 
stipulation  of  the  contract,  for  work  done, 
and  which  the  defendant  refused  to  pay, 
and  if,  after  the  occurrence  of  the  storm, 
the  plaintiff  was  ready  and  willing  to  re- 
build said  factory  and  warehouse  according 
to  the  terms  of  the  contract,  and  was  pre- 
vented by  the  defendant  from  so  doing,  two 
distinct  breaches  of  the  contract  were  there- 
by committed  by  the  defendant,  for  both 
or  either  of  which  a  right  of  action  ac- 
crued to  the  plaintiff.  For  I>oth  of  said 
alleged  breaches  the  plaintiff  seeks  to  re- 
cover in  this  suit.  But  he  lias  combined  the 
two  distinct  causes  of  action  in  one  count 
of  his  declaration.  He  seeks  to  recover  for 
the  failure  to  pay  the  instalments  due, 
and  also  to  recover  damages  for  the  refusal 
of  the  defendant  to  permit  him  to  per- 
form the  contract.  This  vice  is  found  in  all 
the  counts.  Tlte  whole  declaration  !«^W2 
flagrant  example  of  duplicity  in  pleading. 
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Cbitty,  P.  225;  I  Poe.  PI.  S§  733-737.  This 
defect  in  pleading  may  now  be  taken  ad- 
vantage of  by  a  general  demurrer.  Steams 
T.  State,  81  Md.  341,  32  Atl.  282;  State  t. 
McNay,  100  Md.  625,  60  AtL  273. 

We  therefore  find  no  error  in  the  action 
of  the  court  below  in  sustaining  the  demur- 
rers to  each  ooiint  of  the  declaration,  and  in 
entering  the  judgment  for  the  defendant  up- 
on the  refusal  of  the  plaintiff  to  amend  the 
declaration.  But,  if  the  facts  set  out  in 
the  record  be  true,  the  plaintiff  has  sub- 
stantial grounds  of  action  against  the  de- 
fendant, and  it  would  be  a  reproach  to  the 
administration  of  justice  if  he  were  denied 
the  right  to  have  his  case  heard  upon  its 
merits,  merely  because  of  errors  in  the 
pleading,  or  mistake  of  judgment  in  the 
pleader  in  not  making  the  proper  amend- 
ments. In  order  to  avoid  such  injustice,  it 
is  provided  by  article  6,  {  22,  Code  Pub. 
Oen.  Laws  1904,  as  follows:  "In  all  cases 
where  judgments  shall  be  reversed  or  af- 
firmed by  the  court  of  appeals,  and  it  shall 
appear  to  the  court  that  a  new  trial  ought 
to  be  had,  such  new  trial  shall  be  awarded, 
and  a  certified  copy  of  the  opinion  and  judg- 
ment of  the  court  of  appeals  shall  be  trans- 
mitted forthwith  to  the  court  from  which 
the  appeal  was  taken,  to  the  end  that  said 
cause  may  be  again  tried  as  if  it  had  never 
been  tried;  and  no  writ  of  procedendo,  with 
transcript  of  record,  shall  be  transmitted, 
as  heretofore  practised."  It  was  said  in 
Creager  v.  Hooper,  83  Md.  604,  35  Atl.  160, 
that,  under  the  above-quoted  section:  "This 
court  is  vested  with  the  discretionary  pow- 
er, when,  in  its  judgment,  the  mds  of  jus- 
tice will  be  promoted,  to  remand  a  cause  to 
the  lower  court  for  trial  upon  its  merits. 
This  is  manifestly  a  case  for  the  exercise 
of  that  discretion.  The  merits  of  the  con- 
troversy have  never  been  passed  upon  by 
the  coiut,  Bor  has  the  cause  ever  been  in  a 
condition  tliat  they  could  be  passed  upon, 
and  not  to  rpmand  it  would  be  neither 
more  nor  less  than  a  denial  of  justice."  The 
case  of  State  use  of  Dodson  t.  Baltimore  & 
L.  R.  Co.  77  Md.  489,  26  Atl.  866,  presented 
a  situation  very  similar  to  the  one  under 
consideration.  In  that  case  the  plaintiff  had 
filed  an  amended  declaration  to  which  the 
defendant  demurred.  The  court  sustained 
the  demurrer,  and  entered  judgment  for  the 
defendant.  The  plaintiff  appealed.  This 
court  held  the  pleading  insufficient,  and  af- 
firmed the  judgment,  but  remanded  the  ease 
for  trial  upon  its  merits.  Judge  Bryan,  who 
delivered  the  opinion  of  the  court,  said: 
"We  think  it  just,  imder  the  circumstances, 
to  remand  the  case,  in  order  that  the 
declaration  may  be  amended,  and  the  case 
be  brought  to  trial  on  its  merits,  although 
we  shall  affirm  the  judgment."  The  circujn- 
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stances  of  this  case,  in  our  opinion,  war- 
rant the  exercise  of  the  discretionary  power 
vested  in  this  court  under  the  act. 

Judgment  affirmed,  and  cause  remanded 
for  a  new  trial,  the  appellant  to  pay  the 
costs. 


MISSOURI  SUPREME  COURT. 

MARY  L.  WESTERMAN,  Respt, 
v. 
SUPREME    LODGE,    KNIGHTS    OP    PY- 
THIAS, Appt. 

(196  Mo.  «70,  04  S.  W.  470.) 

Insurance  —  assessment  company  —  Enighta 
of  Pythias. 

1.  The  Endowment  Rank  of  the  Knights 
of  Pythias  is  a  fraternal  benefit  association, 
and  not  an  insuranoe  company,  within  the 
meaning  of  a  statute  providing  for  extended 
insuranoe  in  case  of  forfeiture  of  insurance 
policies  for  nonpayment  of  premiums,  al- 
though benefit  certificates  are  not  issued  to 
every  member  of  the  order,  and  the  benefit 
fund  is  raised  by  the  payment  of  fixed  dues, 
payable  at  certain  periods,  and  not  by  as- 
sessments to  meet  losses,  and  the  Endow- 
ment Bank  does  not  itself  maintain  a  ritual- 
istic form  of  work  or  representative  form 
of  government,  it  being  merely  a  branch  of 
the  general  order,  which  is  organized  and 
carried  on  for  the  sole  benefit  of  its  mem" 
bers  and  their  beneficiaries,  and  not  for 
profit. 

Same — extended    insnraiice — application    9t 
statute. 

2.  A  statute  providing  for  extended  in- 
surance, to  be  secured  by  application  of  tk* 
net  value  of  the  policy,  or  for  a  paid-up  pol- 
icy, upon  forfeiture  of  policies  of  insurance 
by  nonpayment  of  premiums,  has  no  appli- 
cation to  certificates  issued  by  mutual  biene- 
fit  societies  which  operate  <m  the  monthly 
assessment  plan,  and  the  amount  of  whoa« 
assessments  are  not  unalterably  fixed  by  the 
contract,  or  the  liability  incurred  definitely 
fixed  and  unchangeable. 

Same— foreign     associatioB— noncomplUnce 
with  law. 

3.  The  mere  fact  that,  at  the  time  a 
foreign  fraternal  insurance  company  re- 
newed the  certificate  of  a  member  for  the 


Case    Note.  ^  Applicability  of  nonforfei- 
ture statute  to  benefit  societies: The 

above  opinion  appears  to  be  a  complete  and 
exhaustive  review  of  the  authorities  upon 
the  question  as  to  what  kinds  of  insurance, 
other  than  that  furnished  by  the  "old-line" 
companies,  fall  within  the  terms  of  those 
statutes  which  provide  for  the  nonforfei- 
ture of  policies  of  life  insurance  after  the 
payment  of  the  premiums  thereon  for  a 
specified  period  of  time,  as  no  other  cases 
than  those  there  set  forth  can  be  found  in 
which  that  precise  question  has  been  adju- 
dicated. 
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purpose  of  increasing  bis  benefit,  no  law  ex- 
isted authorizing  it  to  do  business  in  the 
state,  does  not  render  the  contract  ame- 
nable to  the  laws  goveniing  regular  policies 
of  insurance  issued  by  old-line  companies. 
Same — change  of  contract — Talidity. 

4.  There  being  no  rested  rights  in  a 
mutnal  benefit  certificate  prior  to  the  death 
of  a  member,  the  contract  rights  of  me  who 
has  undertaken  to  be  bound  by  all  the  rules 
of  the  society  are  not  impaired  by  a  stat- 
ute permitting  the  society  to  distribute  its 
funds  according  to  its  rules  and  regulations, 
eyen  though  he  is  thereby  deprived  of  the 
benefit' of  a  statute  providing  for  extended 
insurance  in  case  of  forfeiture  of  his  policy 
for  nonpayment  of  premiums, — especially 
where  he  continues  to  pay  his  dues  without 
protest  after  the  society  has  adopted  the 
fxroTisions  of  the  act. 

(Valliant,  J.,  dissents  from  Proposition  1; 
Brace,  Ch.  J.,  dissents  generally.) 

(June  1,  1906.) 

APPEAL  by  defendant  from  •  judgment 
of  the  Circuit  Court  for  the  CHty  of  St. 
Louis  in  plaintifTs  favor  in  an  action 
brought  to  enforce  payment  of  a  mutual 
benefit  certificate.    Reversed. 

Statement  by  Fox,  J.i 

This  cause  is  here  upon  appeal  by  the  de- 
fendant from  a  judgment  rendered  by  the 
circuit  court  of  the  city  of  St.  Louis  for 
the  sum  of  $5,236.27.  A  statement  of  this 
cause  was  made  in  Division  No.  1  of  this 
court  prior  to  its  transfer  to  court  in  banc. 
The  statement  is  substantially  correct,  and 
with  the  permission  of  my  colleagues  it  will 
be  here  adopted. 

"This  is  an  action  commenced  in  the  cir- 
cuit court  of  St.  Louis  on  the  16th  day  of 
May,  1900,  to  recover  the  sum  of  $6,000  on 
a  policy  of  insurance,  as  the  plaintiff  desig- 
.  nates  it,  or  a  certificate  of  membership,  as 
the  defendant  styles  it,  issued  by  the  de- 
fendant to  J.  P.  Westerman,  the  husband  of 
the  plaintiff,  on  the  19th  day  of  May,  1893, 
There  was  a  verdict  and  judgment  for  the 
plaintiff  in  the  lower  court,  and  the  de- 
fendant appealed.  The  petition  alleges  that 
the  defendant  is  a  corporation  doing  busi- 
ness in  this  state,  pursuant  to  the  laws 
thereof;  that  on  the  25th  day  of  January, 
1900,  she  was  the  wife  of  said  J.  P.  Wester- 
man; that  on  the  13th  of  August,  1883,  in 
consideration  of  the  payment,  by  said  Wes- 
terman, to  the  defendant,  of  a  premium  of 
$39.60  annually  through  his  natural  life,  the 
defendant  executed  and  delivered  to  said 
Westerman  its  policy  of  insurance  in  writ- 
ing, whereby  it  insured  his  life  in  the  sum 
of  $3,000  for  the  benefit  of  the  plaintiff; 
that  on  May  12,  1893,  in  consideration  of  an 
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additional  premium  of  $39,  maidng  a  total 
annual  premium  of  $78.60,  to  be  paid  an- 
nually, through  his  natural  life,  the  defend- 
ant executed  and  delivered  to  said  Wester- 
man its  policy  of  insurance  for  an  additional 
sum  of  $2000;  the  first  policy  being  talcen 
up  and  canceled,  and   the  new  policy  for 
$6,000  being  issued  to  said  Westerman  for 
the  benefit  of  the  plaintiff;  that  on  the  25t)i 
of    January,    1900,    said    Westerman    died; 
that  up  to  the  10th  of  June  1899,  said  West^ 
erman    duly    paid    all    premiums    on    said 
policy,  but  on  said  date  he  iiia;de  default' 
in  the  payment  of  such  premiums;  tha/t  up 
to  the  time  of  said  default,  he  had  com- 
plied with  all  the  conditions  and  provisions 
of   said   policy;   and  that   at  the  date  of 
said-  default  there  was  a  net  value  in  the 
policy  of  $336,  which,  with  4  per  cent  added, 
made  a  total  value  of  $349.44,  three  fourths 
of  which,  to  wit,  $262.08,  was  sufiSdent  for 
a   net   single   premium   for   temporary    in- 
surance for  the  full  amount  written  in  the 
policy,   and   that   said   policy   was   in   full 
force  at  the  time  of  the  death  of  said  West- 
erman; that  said  death  was  not  caused  by 
any    of   the    exceptions   to   liability   speci- 
fied in  the  policy;  that  within  a  reasonable 
time,  to  wit,  23d  of  March,  1900,  plaintiff 
gave  to  defendant  notice  of  the  death,  and 
demanded  payment  of  the  amount  of  said 
policy,  which  the  defendant  refused  to  pay, 
and    judgment    is    asked    for    $6,000,   with 
interest  from  the  date  of  the  proof  of  loss. 
"The  answer  denies  all  allegations  of  the 
petition,  except  the  death  and  the  default 
of  the  payment  of  the  premium,  and  then 
contains  the  following  afiBrmative  defenses, 
to   wit:      First,   that   the   defendant   is   a 
fraternal,  benevoloat  association  created  by 
an  act  of  Congress  of  January  28,  1894,  and, 
at  the  date  of  the  issuance  of  the  policy 
or  certificate  aforesaid,  it  was  doing  busi- 
ness in  the  state  of  Missouri,  as  such  asso- 
ciation, by  authority  of  the  state,  and  lias 
continued  to  do  so  ever  since;  that  it  is  a 
corporation  organised  and  carried  on  for  the 
sole  benefit  of  its  members  and  other  bene- 
ficiaries, and  not  for  profit;  that  it  has  a 
lodge  system  with  ritualistic  form  of  work 
and  a  representative  form  of  government, 
and,  through  a  branch  known  as  the  'En- 
dowment Rank,'  operated  a  board  of  control, 
which,  under  the  direction  of  defendant,  is- 
sues   benefit    certificates    to    the    members 
alone  of  said   defendant;    that   the   funds 
from  which  the  payment  of  sudi  benefits 
is  made,  and  the  fund  for  the  expense  of 
the  defendant,  are  derived  from   dues,  as- 
sessments,  or   monthly   payments  collected 
from  its  members;   that  tiie  payments  of 
death  benefits,  by  the  laws  of  the  defend- 
ant,  is   limited   to   tlie   families,   heirs,  i^ 
blood   relatives   of   its   members;    that,  ^in 
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addition    to    said    monthly    payments    and 
dues,   §  4  of  article  2  of  its  constitution, 
general  laws,  rules,  and  regulations,  which 
was  in  force  at  the  date  of  the  issuance  of 
the   policy  or  certificate,   provided   as   fol- 
lows:  'The  board  is  hereby  empowered  to 
establish   a  table  of  rates,  and,   whenever 
deemed  necessary,  adjust  the  same,  to  be 
graded    in    accordance    with   the    member's 
age  at  the  date  of  admission  and  endow- 
ment  held   or   applied   for;    such   table   of 
rates  to  be  at  all  times  applicable  to  the 
entire  membership  in  force,  and  to  be  ap- 
plied as  the  board  may,  from  time  to  time, 
direct.     The  board  is  authorized  to  make 
special   assessments   upon   all   members   of 
the  Endowment  Rank,  when  necessary  to 
meet  the  liabilities  of  the  Rank.'    That  on 
the  10th  day  of  May,  1893,  it  issued  to  said 
Westerman  its  certificate,  based  upon  the 
application  of  said  Westerman,  which  was 
in   words  and   figures  as  follows,   to   wit: 
'Endowment  Rank  of  the  Order  of  Knights 
of    Pythias.      This    certificate    witnesseth: 
That  J.  P.  Westerman  is  a  member  of  sec- 
tion   No.    457    of    the    Endowment    Rank, 
Knights   of    Pythias    of    the    World,    said 
membership  being  based  upon  evidence  that 
he  is  a  member  in  good  standing,  of  a  sub- 
ordinate lodge  of  the  order  of  Knights  of 
Pythias,  and  upon  the  declarations,  repre- 
sentations, and  agreements  made  in  his  ap- 
plication, bearing  date  of  May   17th,  1893, 
and  the  statements  certified  by  him  therein 
to  the  medical  examiner,  which  application 
is  filed  in  the  office  of  the  board  of  con- 
trol of  the  Endowment  Rank,   and   made 
a  part  of  this  contract  8-13-83.     In  con- 
sideration  of  tile   payment  by   said   mem- 
ber of  the  prescribed  admission  fee  and  the 
payments    hereafter    to    said    Endowment 
Rank  of  all  monthly  payments,  assessments, 
and  dues,  ew  reqilired,  and  the  full  eom- 
pliance  with  .all  the  conditions  herein  con- 
tained, and  with   the  laws  governing  this 
rank  now  in  force,  or  that  may  hereafter 
be  enacted  by  the  Supreme  Lodge,  Knights 
of  Pythias  of  the  World,  or  the  board  of 
control  of  said  rank,  and  shall  be  in  good 
standing,  under  said  laws,  the  board  of  con- 
trol of  the  Endowment  Rank,  Knights  of 
Pythias  of  the  World,  will  pay  to  Mary  L. 
Westerman,   his   wife,   the   sum   of   $6,000, 
out  of  the  endowment  fund  of  the  rank,  in 
acordance    with   and  under    the  laws   gov- 
erning the  payment  of  benefits,  upon  due 
notice  and  satisfactory  proof  of  death,  and 
a   full   receipt   and   surrender   of   this   cer- 
tificate, subject,  however,  to  the  conditions, 
reetrictions,  and   limitations   subscribed  to 
by  said  member  in  his  application,  and  to 
the  further  conditions  and  agreements  here- 
after named;   and  provided,  also,  that  this 
certificate  shall  not  have  been  surrendered 
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by  said  member,  or  canceled  at  his  request, 
and  another  certificate  issued  in  accordance 
with  the  laws  of  the  rank.  Provided,  fur- 
ther, that  the  beneficiaries  herein  designat- 
ed shall  acquire  no  interest  whatever  in  the 
certificates,  nor  in  the  endowment  fund,  un- 
til- the  benefit  shall  have  lawfully  accrued 
by  reason  of  the  death  of  said  member 
and  no  subsequent  change  in  the  beneficiary 
shall  have  been  made.  In  case  of  the  death 
of  said  beneficiary  during  the  lifetime  of 
the  member,  the  benefit  accruing  under 
this  certificate  shall  be  payable  as  provided 
for  in  article  6,  §  1,  of  the  general  laws  of 
the  Endowment  Rank.  And  it  is  under- 
stood and  agreed  that  any  violation  of  the 
within-mentioned  conditions  of  the  require- 
ments of  the  laws  now  or  hereafter  in  force 
governing  this  rank  shall  render  this  cer- 
tificate and  all  claims  thereunder  null  and 
void,  and  the  said  Endowment  Rank  shall 
not  be  liable  for  the  above  sum  or  any 
part  thereof.  In  witness  whereof  we  have 
hereunto  subscribed  our  names  and  fixed 
the  seal  of  the  Supreme  Lodge,  Knights  of 
Pythias  of  the  World,  at  Chicago,  Illinois, 
this  19th  day  of  May,  1893.'  Attached 
thereto  waa  the  following:  1  hereby  ao- 
cept  this  certificate  of  membership,  sub- 
ject to  all  the  conditions  therein  contained. 
J.  P.  Westerman.'  The  parts  of  the  appli- 
cation bearing  upon  this  case  are  as  fol- 
lows: It  is  agreed  by  myself,  and  binding 
upon  all  parties  who  may  hereafter  become 
interested,  .  .  .  that  if  there  shall  be 
any  failure  or  neglect  to  pay  any  assess- 
ment, monthly  payments  or  dues  as  pre- 
scribed by  the  laws  of  the  rank  or  order, 
or  severing  in  any  manner  whatever  my 
membership  or  connection  with  the  order, 
or  the  Endowment  Rank,  said  certificate 
shall  be  null  and  void,  and  all  right,  title, 
and  interest  in  and  to  the  same,  as  well  as 
the  rights  of  my  heirs  and  beneficiaries  to 
the  benefits  and  privileges  accruing  to  mem- 
beta  in  good  standing  of  this  rank,  shall 
be  forfeited.'  And  it  was  further  provid- 
ed: In  addition  to  the  above  provisions,  I 
hereby  agree  that  I  will  be  governed,  and 
this  contract  shall  be  controlled,  by  all  the 
laws,  rules,  and  regulations  of  the  Supreme 
Lodge,  Knights  of  Pythias,  and  the  board 
of  control  of  the  iSidowment  Rank  now 
in  force,  or  that  may  hereafter  from  time 
to  time  be  enacted  by  said  Supreme  Lodge 
or  board  of  control,  or  submit  to  the  penal- 
ties therein  contained.  To  all  of  which  I 
willingly  and  freely  subscribe.'  The  an- 
swer further  alleges  that  said  Westerman 
was  required  to  pay  the  sum  of  $6.56  per 
month  on  or  before  the  10th  of  each  month, 
and  such  other  assessments  as  the  defend- 
ant might  require  of  him;  that  said  laws, 
rules,  and  regulations  further  provided  that 


19tlC 


WKSTERMAN  ▼.  SUPREME  LODGE.  K.  OP  P. 


1117 


the  monthly  payments  and  dues  should  be 
made  to  the  secretary  of  the  section,  with- 
out notice,  and  a  failure  to  pay  the  same 
by  the  10th  of  each  month  should  work  a 
forfeiture  of  all  right,  title,  and  interest 
ic  and  to  the  certificate  of  endowment,  but 
that  the  member  might  regain  his  member- 
ship by  making  application,  paying  a  mem- 
bership fee,  standing  a  medical  examina- 
tion, and  get  a  new  certificate  at  the  rating 
provided  for  liia  then  age;  tliat  Westerman 
made  default  in  May,  1899,  and  thereby  for- 
feited all  rights  under  the  certificate;  that 
the  defendant  b  a  corporation  organized  and 
carried  on  for  the  sole  benefit  of  its  mem- 
bers and  other  beneficiaries,  and  not  for 
profit,  and  has  a  supreme  government  con- 
sisting of  three  independent,  co-ordinate 
departments^  namely,  a  legislative  depart- 
ment, an  executive  department,  and  a  ju- 
dicial department;  that  it  lias  a  system  of 
subordinate  lodges,  a  Grand  Lodge,  jmd  a 
Supreme  I<odge  (but  this  system  does  not 
obtain  as  to  the  Endowment  Rank);  that 
in  consequence  of  the  default  of  said  Wes- 
terman he  forfeited  all  rights  under  the  cer- 
tificate. 

"The  reply  denies  all  allegations  of  the 
answer  except  those  specifically  admitted, 
and  then,  after  admitting  the  incorpora- 
tion of  the  defendant,  alleges  that  the  En- 
dowment Rank  issues  certificates  of  insur- 
ance which  stipulate  the  payment  of  a  cer- 
tain specified  sum,  on  the  death  of  the  in- 
'  sured,  to  a  certain  beneficiary  named  in  the 
certificate,  on  the  payment  of  certain  fixed 
monthly  payments  collected  from  members 
of  the  Endowment  Rank;  that  S  4  of  ar- 
ticle 2  of  the  constitution,  general  laws, 
rules,  and  regulations  is  in  opposition  to 
the  general  terms  of  the  contract  or  certifi- 
cate of  insurance  issued  by  the  defendant, 
and  to  the  laws  of  the  state  of  Missouri, 
and  is  therefore  void;  denies  that. defend- 
ant had  the  power  to  enforce  the  provisions 
of  the  application  which  provided  for  a 
forfeiture  of  the  certificate  in  case  of  a 
failure  to  pay  the  assessment,  monthly  pay- 
ments, or  dues;  denies  that  8  1  of  article  4, 
which  required  said  Westerman  to  pay 
$0.65  per  month  and  such  other  assessments 
as  may  be  required  of  him  by  the  defend- 
ant, did  or  could  bring  the  defendant  with- 
in the  definition  of  an  assessment  company, 
or  give  the  defendant  any  standing,  light, 
or  privilege  as  an  assessment  association; 
alleges  that  §  7  of  article  4,  providing  for 
monthly  payments  and  dues  and  for  a  for- 
feiture of  the  certificate  and  rights  there- 
under in  case  of  a  failure  to  pay  the  same, 
and  further  making  provisions  for  reinstate- 
ment, is  not  a  valid  or  legal  rule  of  law  of 
the  association,  and  alleges  that  it  is  re- 
pugnant to  the  laws  of  Miaaouii,  under  the 
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form  of  certificate  issued  by  the  defendant 
to  Westerman,  and  is  therefore  void; 
admi^  that  Westerman  made  default  in  his 
monthly  payments  in  June,  1899,  but  denies 
that  such  default  worked  a  forfeiture  of  his 
right*;  denies  that  defendant  is  organized 
for  the  sole  benefit  of  its  members  and  other 
beneficiaries,  and  not  for  profit;  denies  that 
any  part  of  the  workings  of  the  suboi*- 
dinate  lodge  is  applicable  to  this  case,  or 
that  the  Endowment  Rank  has  any  frater- 
nal features,  and  alleges  that  the  defend- 
ant, through  its  Endowment  Rank,  was  do- 
ing a  regular  insurance  business,  and  was 
not  operating  on  a  fraternal,  benevolent 
plan,  or  assessment  plan,  but  is  an  old -line 
life  insurance  company,  and  allies  that  the 
certificate  of  insurance  issued  to  Wester- 
man was  a  regular  old-line  life  insurance 
policy;  and  alleges  thAt  the  funds  of  the 
Endowment  Rank  are  secured  only  from 
members  of  that  rank  who  hold  certificates 
of  insuranoe,  and  that  no  member  of  the 
order  of  Knights  of  Pythias  who  is  not  a 
member  of  the  .Endowment  Rank,  and  a 
holder  of  a  certificate  of  insuranoe,  is  in  any 
way  a  contributor  to  the  funds  of  the  En- 
dowment Rank,  and  that  the  mmbership 
of  the  Endowment  Rank  is  a  small  pro- 
portion of  the  entire  order  of  Knights  of 
Pythias,  and  exists  separate  and  distinct 
from  the  main  body  of  the  order. 

"The  case  made  is  this :  The  parties  stip- 
ulated as  follows:  It  is  hereby  stipulated 
and  agreed  that  the  Supreme  Lodge, 
Kni^ts  of  Pythias,  through  its  Endow- 
ment Rank,  under  the  operation  and  control 
of  the  board  of  control  of  defendant,  is  au- 
thorized by  the  superintendoit  of  insur- 
ance of  the  state  of  Missouri  to  do  busi- 
ness in  the  state  of  Missouri  as  a  fraternal, 
beneficiary  association;  and,  at  the  time  of 
the  d.>ath  of  Jacob  Westerman,  in  whose 
favor  the  certificate  here  sued  on  was  is- 
sued, and  long  prior  thereto,  the  defendant 
was  authorized  by  the  said  superintendent 
of  insurance  to  do  business  in  the  state  of 
Missouri  as  a  fraternal,  beneficial  associa- 
tion. It  was  further  admitted  that  the 
premiums  on  the  policy,  amotmting  to  $6.55 
per  month,  were  paid  by  said  Westerman 
until  June  9,  1899;  that  the  certificate  or 
policy  sued  on  was  in  the  terms  herein- 
before set  out.'  The  plaintiff  then  called 
as  a  witness  Wm.  F.  Ryan,  an  insurance 
actuary  and  accountant.  He  testified  that 
he  was  conversant  with  the  American  ex- 
perience table  referred  to  in  the  statutes 
of  this  state,  and  that  he  had  made  a  calcO'- 
lation  of  the  net  value  of  said  certificate 
or  policy,  at  the  time  of  the  default  in 
payment  by  said  Westerman.  He  further 
testified  that  he  had  figured  the  net  valne 
of  the  policy  'on  the  basis  of  the  American 
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experirace  table  of  mortality  with  4  1-2 
per  cent  compound  interest,  as  prescribed 
by  our  statutes,  and  I  will  tak«  three 
fourths  of  that  net  value  and  use  it  as  a 
single  premium  for  temporary  or  term  in- 
surance, according  to  the  rule  laid  down 
there.  I  would  assume  the  same  table  of 
maturity  and  the  same  rate  of  interest  on 
the  temporary  or  term  insurance  was  to  be 
furnished  or  charged  at  temporary  rates. 
The  net  value  of  the  policy,  computed  by 
that  rule,  vidch  is  the  present  value  of  the 
contract,  payable,  certainly,  at  death,  less 
the  present  value  of  the  future  net  premium 
which  the  contract  entitles  them  to  calcu- 
late, and  I  find  that  the  net  value  would 
be  $1,386.  Three-fourths  of  that  net  value 
amounts  to  $876.64.  .  .  .  The  tempo- 
rary premium  for  $6,000,  computed  by  the 
same  rule  for  11  years,  is  $189.43,  and  for 
12  years  is  $207.20.  Taking  the  mean  aver- 
age, the  calculation  results  as  follows:  The 
total  extension  is  II  years,  117  days  from 
the  date  of  lapse,  which  was  in  June,  18D9.' 
On  cross-examination,  the  witness  testified 
that  the  payment  of  $78.60  per  year,  which 
was  the  amount  Westennan  paid  on  this 
policy,  would  not  create  a  reserve  sufficient 
to  carry  the  policy  for  11  years  and  117 
days,  unless  the  Endowment  Rank  manag- 
ers had  found  some  way  to  make  5  per  cent 
compound  interest  thereon.  The  witness 
was  then  asked  by  the  court:  "How  long 
could  they  carry  it,  if  they  did  not  make 
that  amount!'  And  he  answered:  'As  a 
matter  of  fact,  at  that  rate,  the  company 
were  not  solvent  from  the  banning,  and 
is  not  solvent  now.  That  is,  if  you  meas- 
ure its  future  liabilities.  Yon  asked  if 
they  did  not  make  that  much  money,  how 
long  could  they  caxry  itt'  The  court:  "Yes, 
sir.'  Answer:  'Just  as  long  as  the  receipts 
exceeded  the  disbursements.'  The  witness 
further  testified  that  in  making  his  calcu- 
lation he  had  proceeded  upon  the  theory 
that  the  policy  was  a  whole-life  policy,  and 
had  not  taken  into  account  at  all  the 
amount  of  premiums  pud,  but  had  calcu- 
lated the  net  value  of  the  policy  according 
to  the  statutory  requirements,  and  that  he 
did  not  include  anything  for  expenses  or 
profits  in  the  calculation.  He  further  testi- 
fied as  follows:  'Q.  Explain  what  you  mean 
by  net  amount.  A.  By  net  rate  we  ex- 
clude all  expenses  of  management  or  carry- 
ing investments.  It  means  actual  amount 
that  will  be  required  to  pay  the  death 
losses,  if  they  happen  in  accordance  with 
that  table,  and  that  sum  is  invested  at  4 1-2 
per  cent,  and  it  also  excludes,  on  the  other 
hand,  any  savings  or  gains  that  may  arise 
from  the  fact  that  the  company  might 
make  more  than  4  1-2  per  cent  interest,  and 
also  the  further  fact  that  the  company 
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might  have  36,  40,  or  60  per  cent  to  pay 
the  mortality  experience,  in  whidi  ease 
there  is  a  profit;  so  I  axclude  expenses,  and 
there  is  excluded  in  that  also  any  profits 
or  savings.'  He  further  testified:  Tliat 
some  companies  added  20  per  oent,  some  26 
per  cent,  and  some  as  high  as  40  per  cent 
upon  that  price  to  provide  for  expenses,  and 
so  on,'  and  that  the  defendant  had  never 
published  its  death  rate,  and  he  had  never 
been  able  to  ascertain  what  it  was.  B* 
further  te&tified  that  at  the  age  of  forty- 
eight  the  net  rate  for  one  year  lU  $11.06; 
at  the  age  of  forty-nine,  $12.64;  at  the  age 
of  fifty,  $13.82;  at  the  age  of  fifty-one,  $13.- 
91;  at  the  age  of  fifty-two,  $14.73;  at  tiie 
age  of  fifty-three,  $16.63;  and  that,  accord- 
ing to  the  actuaries'  table,  4  per  cent,  at 
the  age  of  forty-eight,  the  net  cost  or 
premium  would  be  $13.71,  at  forty-nine 
would  be  $14.48,  at  fifty  would  be  $16.63, 
at  fifty-one  would  be  $16.25,  at  fifty-two 
would  be  $17.26,  at  fifty-three  would  be 
$18.36. 

"The  plaintiff  then  called  as  a  witness 
Ben  W.  Dalzell,  who  testified  that  he  was 
the  general  organizer  of  the  Endowment 
Rank  for  the  state  of  Missouri,  and,  as 
such,  was  president  of  the  board  of  control; 
that  in  order  to  become  a  member  of  the 
Endowment  Rank  one  had  to  be  a  member 
of  a  subordinate  lodge,  to  make  a  formal 
application,  and  to  pass  a  medical  exami- 
nation; that  the  Endowment  Rank  was 
made  up  of  sections  of  the  subordinate 
lodges,  each  section  having  the  power  to 
elect  a  president,  vice  president,  and  secre- 
tary; that  the  secretary  received  the  dues 
and  transmitted  them  to  the  Supreme 
Lodge;  that  the  Endowment  Rank  had 
made  a  special  assessment  on  the  16th  of 
May,  1901,  and  had  only  made  one  other 
special  assessment,  which  was  in  1802;  that 
the  assessments  could  be  paid  monthly,  quar- 
terly, or  annually.  The  witness  identified 
a  drcular  which  had  been  issued  by  the 
Endowment  Rank,  which  recited  that  the 
system  of  the  Endowment  Rank  is  based 
upon  actual  cost  of  insurance  during  ex- 
pectancy of  life,  divided,  for  convenience,  in- 
to  monthly  payments,  determined  by  tha 
applicant's  age  at  the  time  of  obtaining 
membership,'  and  that  the  secretary  re- 
ceived 6  cents  per  thousand  for  eoUeeting 
and  transmitting  the  monthly  dues,  and 
that  the  monthly  assessments  indicated  the 
entire  cost  of  insurance,  subject  to  the  right 
to  increase  the  same,  and  subject,  also,  to 
the  right  to  make  special  assessments  when 
the  emergency  required  or  when  the  benefit 
fund  ran  low.  He  further  testified  that 
special  assessments  were  not  made  for  the 
purpose  of  paying  any  specific  claim,  but  for 
replenishing  the   benefit   fund.     On   cross- 
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examination,  he  testified  that  the  defend- 
ant had  a  surplus  of  $350,000  invested,  and 
that  the  Endowment  Ranic  of  the  defend- 
ant is  »  branch  of  the  defendant  that  has 
control  of  the  insurance  and  payment  of 
certificates,  and  is  under  the  direction  of  a 
board  of  control,  consisting  of  seven  mem- 
bers, who  are  elected  hy  the  Supreme 
Lodge;  that  the  defendant  is  a  secret  so- 
ciety, has  a  lodge  system,  a  ritualistic  form 
of  work,  and  a  representative  form  of  gov- 
ernment; that  the  funds  from  which  the 
certificates  are  paid  are  derived  alone  from 
monthly  payments,  assessments,  and  dues, 
which  are  collected  from  the  members  of 
the  Endowment  Rank,  and  not  from  the 
members  of  the  order  generally,  and  said 
benefits  are  payable  to  the  heirs  or  blood 
relatives  of  members,  and  that  the  order 
is  carried  on  for  the  sole  benefit  of  mem- 
bers and  ,other  beneficiaries,  and  not  for 
profit;  that  the  monthly  payments  are  col- 
lected each  month  in  advance;  that  there  is 
no  ceremony  connected  with  the  Endow- 
ment Rank,  and  no  initiation  services. 

The  witness  further  testified,  with  ref- 
erence to  the  Endowment  Rank,  as  follows: 

The  Court:  What  ritualistic  form  of  work 
does  a  party  who  is  a  member  of  the  En- 
dowment Rank  perform  in  that  rankt 

A.  None  other  than  any  other  member. 

The  Court:  What  is  the  work  in  that 
rankt 

A.  The  Endowment  Rankt 

The  Court:     Yes,  sir. 

A.  It  is  simply  a  business  proposition. 

The  Court:  No  ceremonies  connected 
with  itt 

A.  Not  at  present.  There  was  at  one 
time  a  regular  ritual  with  that,  but  that  is 
done  away  with. 

The  Court:  The  ritual  is  with  the  other 
order T 

A.  Yes,  sir. 

By  Mr.  Walsh:  Q.  Does  membership  in 
a  subordinate  lodge  entitle  a  member  in 
good  standing  in  the  subordinate  lodge  to 
any  right  or  privileges  for  his  beneficiaries 
in  the  Endowment  Rank,  the  same  as  is 
given  to  the  certificate  holder  of  a  policy 
issued  by  the  Endowment  Rank  or  board  of 
control  T 

A.  Certainly  not. 

"The  defendant  called  as  a  witness  Julian 
C.  Harvey,  a  consulting  actuary,  who  testi- 
fied that  he  had  examined  the  certificate  in 
this  case,  and  that,  taking  into  consideration 
the  premium  paid,  and  the  assumed  table 
of  mortality,  and  the  rate  of  interest,  there 
would  be  no  reserve  vahie  of  the  policy,  and 
therefore  no  net  premium  with  which  to 
purchase  temporary  or  extended  insurance. 
On  cross-examination  as  to  how  the  policy 
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was  valued,  he  answered:  IJnder  the  stat- 
utes, the  whole-life  policy  annual  premium, 
I  would  ascertain-  the  net  single  premium  at 
the  attained  age,  multiply  the  premium  to 
be  received  at  the  age,  by  a  life  annuity, 
and  the  same  rate  of  interest,  and  take 
the  difference,  and  it  would  give  you  the 
mortuary  reserve  required  under  the  stat- 
utes. Q.  Now  I  would  like  you  to  take  this 
policy  which  you  have  here,  and  make  your 
computation  with  reference  to  that  policy, 
assuming  that  it  is  an  all-life  policy  is- 
sued in  1893,  at  the  age  of  forty-eight  t  On 
that  assumption,  the  reserve  would  be,  at  the 
age  of  forty-eight,  six  years  after  issuance, 
$S9«.40  for  a  $5,000  policy,  American  4  1-2 
per  cent  .  .  .  Q.  Now,  in  making  that 
calculation,  Mr.  Harvey,  have  you  taken 
into  consideration'  the  fact  that  the  dif- 
ference between  the  net  premium  charge<l 
by  this  insurance  company,  or  Endowment 
Rank,  is  less  than  is  charged  under  the 
American  experience  table,  41-2  per  oentt 
A.  I  did  not  take  the  premium  into  con- 
sideration at  alL  I  made  the  calculation 
on  the  assumption  that  this  is  a  whole-live 
policy  issued  at  the  age  of  forty -eight,  fo 
$5,000  premium  payable  annually.'  On  re- 
direct examination,  the  witness  testified: 
Tn  calculating  the  value  of  the  policy,  wo 
do  not  pay  any  attention  to  the  premium 
paid;'  that  is,  in  making  the  calculation 
under  the  statute.  The  defendant  also  in- 
troduced in  evidence  the  public  acts  under 
which  it  was  incorporated,  which  showed 
that  it  was  created  by  an  act  of  Congress, 
as  a  beneficial  association,  on  the  5th  day 
of  August,  1870;  that  its  charter  was 
amended  in  October,  1875,  and  again  in 
March,  1882,  and  it  was  reincorporated  by 
an  act  of  Congress  approved  June  29,  1884; 
that  the  amendatory  act  of  1882  conferred 
upon  the  defendant  the  right  to  establish 
the  Endowment  Rank,  'upon  such  terms  and 
conditions,  and  governed  by  such  rules  and 
regulations,  as  to  the  Supreme  Lodge  may 
seem  proper;'  that  at  the  annual  meeting 
in  1892,  a  constitution  for  the  government 
and  control  of  the  Endowment  Rank  was 
adopted,  and  *  board  of  control  created 
for  that  rank;  that  the  constitution  so 
adopted  contained  }  4  of  article  2,  herein- 
before set  out  as  a  part  of  the  defendant's 
answer,  and  also  (  I  of  article  4,  which 
provided  that  every  applicant  for  admis- 
sion to  the  Endowment  Rank  should  pay, 
monthly,  an  amount  provided  in  the  table, 
graduating  the  monthly  payments  at  a  sum 
from  70  cents  to  $8  per  month,  according  to 
the  age  of  the  member,  for  certificates  ran- 
ging from  $1,000  to  $6,000,  and  should  con- 
tinue to  pay  the  same  amount  each  month 
thereafter  as  long  as  he  remained  a  member 

of  the  Endowment  Rank,  mnl«as^^herwiM 
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provided  for  by  th«  Supreme  Lodge  or  the 
board  of  control  of  the  Endowment  Rank; 
that  eaid  constitution  also  contained  {  2,  of 
article  4,  hereinbefore  referred  to,  which 
provided  that  a  failure  to  pay  monthly  dues 
should  cause  a  forfeiture  of  all  rights  un- 
der the  certificates,  and  that  the  member- 
ship might  be  regained  in  the  manner  here- 
inbefore referred  to;  that  §  3  of  article 
a  of  said  constitution  further  provides  as 
follows:  If,  at  the  time  of  the  death  of  a 
member  of  the  Endowment  Rank,  the  pro- 
ceeds of  one  monthly  payment  by  all  the 
members  of  said  rank  shall  not  be  suf- 
ficient to  pay  in  full  the  maximum  amount 
of  endowment  held  under  the  certificate  of 
said  deceased  member,  then  there  shall  be 
paid  to  the  beneficiaries  an  amount  equal 
to  the  proceeds  of  one  monthly  payment 
by  all  the  remaining  members  of  said  En- 
dowment Rank,  less  10  per  cent  for  ex- 
penses; and  the  payment  of  said  sum  to 
the  beneficiaries  shall  be  in  full  of  all 
claims  and  demands,  under  and  by  virtue 
of  said  certificate.'  The  defendant  further 
showed  that  the  laws  relating  to  the  En- 
dowment Rank  were  subsequently  amended 
by  the  Supreme  Lodge  in  1894,  1896,  and 
1808,  prior  to  Westerman's  death,  and  prior 
to  his  failure  to  make  the  monthly  pay- 
ment due  in  Jime,  1899.  These  amendments 
consisted  in  requiring  members  of  the  En- 
dowment Rank  to  pay  6  cents  for  each 
$1,000  insurance  held  by  them,  each  month, 
in  addition  to  the  amounts  required  by  the 
table  of  rates,  and  in  further  providing  that 
if  any  part  of  the  fund  was  not  required 
to  meet  accruing  liabilities,  it  should  be  in- 
vested by  the  board  of  control,  and  in  fur- 
ther providing  that  special  assessments 
should  be  governed  by  the  same  rules  and 
regulations  as  governed  the  oolleetion  of 
monthly  payments,  except  that  they  should 
be  issued  on  the  16th  of  each  month,  and 
be  payable  within  thirty  days.  Further 
changes  were  made  authorizing  higher  rates 
to  be  charged  where  the  occupation  of  the 
insured  was  hazardous  or  extrahazardous. 

"The  defendant  then  read  in  evidence  the 
deposition  of  Chas.  F.  S.  Keal,  who  testi- 
fied that  he  was  the  president  of  the  board 
of  control  of  the  Supreme  Lodge,  ELuights 
of  Pythias.  He  described  the  formation  of 
the  order  of  Knights  of  Pythias  and  the 
Endowment  Rank  substantially  as  testified 
to  by  Dalzell,  and  then  said  that  the  En- 
dowment Rank  had  no  reserve  fund,  and 
created  no  reserve  fund,  and  was  not  obliged 
BO  to  do;  that  the  only  funds  available  to 
the  Endowment  Rank  for  the  payment  of 
certificates  were  derived  from  monthly 
payments,  dues,  and  assessments  upon  mem- 
bers of  the  Endowment  Rank;  that  a  special 
assessment  had  been  made  upon  all  mem- 
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bers  of  the  Endowment  Rank,  in  addition 
to  the  monthly  payments,  on  the  15th  of 
July,  1802,  and  on  the  15th  of  May,  1901. 
He  further  testified  that  members  of  the 
defendant  order,  who  were  not  holders  of 
policies,  were  not  affected  in  any  way  by 
the  Endowment  Rank;  that  the  Endow- 
ment Rank  is  a  branch  of  the  Supreme 
Lodge;  that  the  Supreme  Lodge  is  not  liable 
at  all  for  the  indebtedness  of  the  Endow- 
ment Rank;  that  according  to  the  last  an- 
nual report  the  assets  of  the  Endowment 
Rank  were  $453,822.85,  and  cash  $35,772.97; 
that  this  was  not  in  excess  of  its  liabili- 
ties; that  the  expenditures  for  the,  quarter 
were  $398,807.81,  and  after  this  disburse- 
ment there  remained  the  investment  above, 
making  cash  sad  investments  $489,595.82. 
On  cross-examination,  he  testified  that  the 
membership  of  the  Elnights  of  Pythias  was, 
in  round  numbers,  500,000,  and  that  67,000 
or  68,000  of  this  number  belonged  to  the 
Endowment  Rank. 

"At  the  close  of  the  plaintiff's  ease,  and 
again  at  the  close  of  the  whole  case,  the  de- 
fendant demurred  to  the  evidence.  The 
court  overruled  the  demurrer,  and  the  de- 
fendant excepted.  At  the  request  of  the  de- 
fendant the  court  gave  the  following  in- 
structions: '(1)  The  court,  sitting  as  a  jury, 
declares  the  law  to  be  that  it  devolves 
upon  the  plaintiff  to  establish  by  a  prepon- 
derance of  the  evidence  that  on  the  10th 
day  of  June,  1890,  there  was  a  net  value 
of  the  certificate  sued  on,  which,  with  4  per 
cent  added,  made  a  total  value  of  said 
certificate,  at  said  time,  of  $340.44,  or  a  suf- 
ficient amount,  three  fourths  of  which,  as  a 
net  single  premium  for  temporary  insur- 
ance for  the  full  amount  of  the  policy  or  cer- 
tificate here  sued  on  would  carry  said  certifi- 
cate until  the  26th  day  of  January,  1000, 
the  time  of  the  death  of  the  said  J.  P. 
Westerman.  ...  (6)  The  court,  sitting 
as  a  jury,  declares  the  law  to  be  that  if 
the  defendant  is  authorized  to  do  business 
in  the  state  of  Missouri  as  a  fraternal,  bene- 
ficial association,  and  does  said  business  in 
the  state  of  Missouri,  and  is  not  engaged 
in  the  business  of  life  insurance,  and  is 
not  so  authorized  to  do  business  in  this 
state,  tmder  the  laws  thereof,  then  there 
should  be  a  verdict  and  judgment  for  the 
defendant.'  The  court  refused  to  instruct, 
as  the  defendant  asked,  that  the  certificate 
sued  on  is  not  an  insurance  contract  for 
the  whole  life  of  the  insured,  but  is  only  » 
contract  of  insurance  for  such  period  as  th* 
monUily  payments  or  premiums  set  out  in 
the  table  of  rates  then  in  force  would 
carry  or  continue  said  policy,  and  that  it 
had  no  net  value  under  the  laws  of  th* 
state;  and  further  refused  to  declare  that 
the  evidence  of  the  wituesseS^Myto^thp 
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net  value  at  the  time  of  the  default  was 
irreleTant  and  immaterial  and  should  be  ex- 
cluded; and  further  refused  to  declare  that 
the  policy  had  any  net  value  wUich  could  be 
used  for  the  purpose  of  extended  insurance; 
and  further  refused  to  declare  that  the  cer- 
tificate or  policy  sued  on  is  not  such  a  cer- 
tificate or  policy  as  is  referred  to  in  the 
nonforfeitable  provisions  of  the  statute  of 
this  state,  and  that,  'unless  the  policy  or 
certificate  is  such  a  policy  or  certificate  as 
the  laws  of  the  state  of  Missouri  require 
shall  carry  a  reserve  to  the  benefit  of  the 
policy  holders,  then  there  ia  no  value  of 
said  policy  to  the  holder  thereof  upon  his 
default  to  pay  the  assessment  or  payment 
required.'  Upon  the  submission  of  the 
cause  to  the  court,  the  finding  and  judg- 
ment was  for  the  plaintiff,  and  judgment 
assessed  as  heretofore  indicated.  Motions 
for  new  trial  and  in  arrest  of  judgment 
were  timely  filed  and  by  the  court  over- 
ruled. From  this  judgment  defendant  in 
due  time  and  proper  form  prosecuted  its 
appeal  to  this  court,  and  the  record  is  now 
before  us  for  consideration." 

Messrs.  Carlos  S.  Hardy  and  Charles  J. 
Kavanagh,  with   Messrs.  K.  P.  Williams,  C. 

B.  Williams,  Reed,  Yates,  Mastin,  &  Howell, 
and  W.  M.  Williams,  for  appellant: 

Fraternal  beneficiary  associations,  and 
the  certificates  issued  by  them  to  their  mem- 
bers, do  not  come  within  the  scope  or  mean- 
ing of  the  nont'orf^ture  insurance  statute. 

Mutual  Reserve  L.  Ins.  Co.  v.  Roth,  69  C. 

C.  A.  63,  122  Fed.  853;  Connecticut  Mut.  L. 
Ins.  Co.  V.  Com.  133  Mass.  164;  Korthwest- 
em  Masonic  Aid  Asso.  v.  Waddill,  138  Mo. 
636,  40  S.  W.  648;  Hayden  v.  Franklin  L. 
Ins.  Co.  69  C.  C.  A.  423,  136  Fed.  285;  Com. 
v.  Equitable  Beneficial  Asso.  137  Pa.  412, 18 
Atl.  1112;  Fidelity  &  C.  Co.  v.  Freeman,  64 
L.R.A.  680,  48  C.  C.  A.  692,  109  Fed.  866; 
State  ex  rel.  Atty.  Gen.  v.  Interstate  Sav. 
Invest.  Co.  64  Ohio  St.  283,  62  L.R.A.  644, 83 
Am.  St.  Rep.  764,  60  K.  E.  220;  Order  of 
Railway  Conductors  v.  Koster,  66  Mo.  App. 
186;  Masonic  Benev.  Asso.  t.  Bunch,  109 
Mo.  560,  19  S.  W.  25. 

The  certificate  had  no  net  value  after  the 
date  of  lapse  because  the  present  value  of 
the  future  insurance  and  the  present  value 
of  the  future  payments  under  the  certificate 
were  always  the  equivalent,  and  there  could 
be  no  net  value  to  the  certificate  sued  on. 

Mutual  Reserve  L.  Ins.  Co.  v.  Roth,  su- 
pra; Connecticut  Mut.  L.  Ins.  Co.  v.  Com. 
133  Mass.  161;  New  York  L.  Ins.  Co.  t. 
SUtham,  93  U.  S.  24,  23  L.  ed.  789;  Peo- 
ple V.  Security  L.  Ins.  Co.  78  N.  Y.  114, 
34  Am.  Rep.  522;  Enickerbocicer  L.  Ins. 
Co.  V.  Heidel,  8  Lea,  488;  Nashville  L.  Ins. 
Co.  ▼.  Mathews,  8  Lea,  499;  Relfe  v.  Co- 
eL.R.A.(N.S.)  71 


lumbia  L.  Ins.  Co.  76  Mo.  603;  RTunbold  v. 
Penn  Mut.  L.  Ins.  Co.  7  Mo.  App.  73;  State 
ex  rel.  Atty.  Gen.  v.  Interstate  Sav.  Invest. 
Co.  supra;  Rosenplaenter  v.  Provident  Sav. 
Life  Assur.  Soc.  91  Fed.  733,  46  LJK.A.  473, 
37  C.  C.  A.  566,  96  Fed.  723;  McDonnell  v. 
Alabama  Gold  L.  Ins.  Co.  86  Ala.  408,  S 
So.  120;  Bankers'  L.  Ins.  Co.  v.  Howland, 
73  Vt.  1,  67  L.R.A.  374,  48  AtL  436;  Hay- 
del  V.  Mutual  Reserve  Fund  Life  Asso.  98 
Fed.  200,  44  C.  C.  A.  169,  104  Fed.  718; 
Wylie's  Prin.  &  Pr.  of  L.  Ins.  p.  11;  Smith, 
Notes  on  Ins.  p.  31;  Hayden  v.  Franklin  L. 
Ins.  Co.  69  C.  C.  A.  423,  136  Fed.  283. 

The  certificate  in  suit  is  not  a  whole  or 
ordinary  life  contract  with  a  fixed  or  level 
premium  during  life,  but  is  a  term  contract, 
from  month  to  month,  the  amount  to  be 
paid  by  the  member  to  be  fixed  or  deter- 
mined from  time  to  time,  by  the  necessity 
of  the  association,  to  pay  off  the  death 
claims  as  they  may  arise. 

Ijams  V.  Provident  Sav.  life  Assor.  Co. 
186  Mo.  466,  84  S.  W.  51;  Hanford  v.  Mas- 
sachusetts Ben.  Asso.  122  Mo.  60,  26  S.  W. 
680;  Elliott  v.  Des  Moines  Life  Asso.  163 
Mo.  132;  63  S.  W.  400;  Mutual  Reserve  L. 
Ins.  Co.  V.  Roth,  supra;  Jacobs  v.  Omaha 
Life  Asso.  146  Mo.  523,  48  S.  W.  462;  Bald- 
win V.  Provident  Sav.. Life  Assur.  Soc.  23 
App.  Div.  6,  48  N.  Y.  Supp.  463,  162  N.  Y. 
636,  67  N.  E.  1103;  FuUenwider  v.  Supreme 
Council  R.  L.  180  m.  621,  72  Am.  St.  Rep. 
239,  64  N.  £.  486,  73  HL  App.  321 ;  Barbot 
V.  Mutual  Reserve  Fund  Life  Asso.  100  Qa. 
681,  28  S.  E.  498;  Ebert  v.  Mutual  Reserve 
Fund  Life  Asso,  81  Idinn.  116,  83  N.  W.  600. 
834,  84  N.  W.  457 ;  Miller  v.  National  Coun- 
cil, £.  &  L.  of  S.  69  Kan.  284,  76  Pac.  830; 
Messer  v.  Grand  Lodge  A.  O.  U.  W.  180 
Mass.  321,  02  N.  E.  252;  Mutual  Reserve 
Fund  Life  Asso.  v.  Taylor,  99  Va.  208,  37 
S.  E.  864. 

The  act  of  1897  was  in  force  at  the  time 
of  the  lapse  and  at  the  time  of  his  death, 
and  must  control,  in  an  action  upon  this 
certificate. 

Morton  v.  Royal  Tribe  of  Joseph,  93  Mo. 
App.  78;  McDonnell  v.  Alabama  Gold  L. 
Ins.  Co.  86  Ala.  401,  6  So.  120;  Rosenplaent- 
er V.  Provident  Sav.  Life  Assur.  Soc.  91 
Fed.  732,  46  L.ILA.  473,  37  a  C.  A.  666,  96 
Fed.  721;  Miller  v.  American  Mut.  AecL 
Ins.  Co.  92  Tenn.  167,  20  L.ILA.  765,  21  & 
W.  39;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Cushman,  108  U.  S.  51,  27  L.  ed.  648,  2  Sup. 
Ot.  Rep.  236;  Wright  v.  Minnesota  Mut.  L. 
Ins.  Co.  193  U.  S.  657,  48  L.  ed.  832,  24  Sup. 
Ct.  Rep.  649;  Ewell  v.  Daggs,  108  U.  S. 
143,  27  L.  ed.  682.  2  Sup.  Ct.  Rep.  408; 
Gross  ▼.  United  States  Mortg.  Oo.  108  U.  a 
477,  27  L.  ed.  795,  2  Sup.  Ct.  Rep.  940; 
Butler  V.  United  States  Bldg.  &  L.  Asso. 
97  Tenn.  679,  87  S.  W.  386;  Lewis  v.  Mc- 
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Etrain.  10  Ohio,  347;  Cuyahoga  Falls  Real 
Eatate  Aaso.  y.  McCaughy,  2  Ohio  St.  152; 
Masonic  Benev.  Asso.  ▼.  Bunch,  supra; 
Wells  ▼.  Coyenant  Mut.  Ben.  Asso.  126  Mo. 
838,  29  S.  W.  607;    Supreme  Council,  R.  A. 

7.  Kaeer,  96  Mo.  App.  102,  69  S.  W.  671; 
Grand  Lodge,  A.  0.  U.  W.  y.  Reneau,  76  Mo. 
App.  409. 

Messrs.  Martin  I..  Clardy,  De  Vere  Hall, 
M.  6.  Jeffries,  A.  H.  Burnett,  W.  E.  Risse, 
&  I.  M.  Earle,  and  Benjamin  D.  Smith  also 
for  appellant. 

Messrs.  Frederick  H.  Bacon  and  John  B. 
UcEeighan,  for  respondent: 

The  appellant.  Supreme  Lodge  Knights  of 
Pythias,  in  legal  contemplation,  is  a  life  in- 
surance company;  and  the  contract  sued  on, 
legally  speaking,  is  a  policy  of  life  insurance 
for  the  whole  of  life. 

State  ex  rel.  Atty.  Gen.  y.  Merchant's 
Ezch.  Mut.  Benev.  Asso.  78  Mo.  146;  Toom- 
ey  y.  Supreme  Lodge,  K.  of  P.  147  Mo.  129, 
48  S.  W.  936;  National  Union  v.  Marlow,  21 
C.  0.  A.  89,  40  U.  8.  App.  05,  74  Fed.  775; 
Logan  y.  Fidelity  &  C.  Co.  146  Mo.  114,  47 
S.  W.  048. 

The  statutes  of  the  state  in  force  at  the 
time  a  life  insurance  policy  was  issued  form 
a  part  thereof  to  the  same  extent  as  is  fully 
recited  therein. 

Kern  y.  Supreme  Council,  A.  L.  of  H.  167 
Mo.  471,  67  S.  W.  262;  Logan  y.  Fidelity  & 
C.  Co.  supra;  Knights  Templars'  &  M.  Life 
Indemnity  Co.  y.  Jarman,  187  U.  8.  107,  47 
L.  ed.  130,  23  Sup.  a.  Rep.  106;  New  York 
L.  Ins.  Go.  V.  Cravens,  178  U.  S.  389,  44  L. 
ed.  1116,  20  Sup.  Ct.  Rep.  062. 

The  positiye  requirements  of  the  statutes 
cannot  be  waived;  and  any  portion  of  the 
contract  in  violation  of  the  statute,  even 
though  consented  to  by  the  parties,  is  void. 

New  York  L.  Ins.  Co.  v.  Cravens,  178  U. 
S.  389,  44  L.  ed.  1116,  20  Sup.  Ct.  Rep.  962, 
Affirming  148  Mo.  583,  53  L.R.A.  305,  71 
Am.  St.  Rep.  628,  60  S.  W.  610;  Equitable 
Life  Assur.  Soc.  v.  Clements  (Equitable 
life  Assur.  Soc.  v.  Pettus)  140  U.  S.  226, 
36  L.  ed.  407,  U  Sup.  Ct.  Rep.  822;  Smith 
v.  Mutual  Ben.  L.  Ins.  Co.  173  Mo.  320,  72 

8.  W.  936. 

Where  the  language  of  a  statute  is  plain, 
the  courts  cannot  construe  it  so  as  to  abro- 
gate its  requirements  because  of  any  sup- 
posed inconvenience  that  will  result. 

McCluskey  y.  Cromwell,  II  N.  Y.  693; 
French  v.  Spencer,  21  How.  228,  16  L.  ed. 
07;  Yturbide  v.  United  States,  22  How.  290, 
16  L.  ed.  342;  Denn  v.  Reid,  10  Pet.  624, 
0  L.  ed.  519;  Bate  Refrigerating  Co.  v. 
Sulzberger,  157  U.  8.  1-36,  39  L.  ed.  601- 
611,  16  Sup.  Ct.  Rep.  616;  Hadden  v.  The 
Collector  (Hadden  v.  Barney)  5  Wall.  107, 
\8  Lb  «d.  618;  Dame's  Appeal,  62  Pa.  417; 
rynan  v.  Walker,  36  Cal.  634,  95  Am.  Dec. 
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162;  23  Am.  &  Eng.  Enc.  Law,  p.  303; 
Church  of  the  Holy  Trinity  v.  United  States, 
143  U.  S.  467,  36  L.  ed.  227,  12  Sup.  a.  B«p. 
611;  State  v.  Brawner,  16  Mo.  App.  697. 

Messrs.  Butler  &  Walsh  also  for  respond* 
ent.  ' 

Fox,  J.,  delivered  the  opinion  of  the  court: 
It  is  apparent  from  the  record  in  this 
cause  that  there  is  practically  but  one  ques- 
tion presented  for  consideration;  that  ia, 
whether  S  7897,  art.  2,  chap.  119,  Rev.  Stat 
1890,  applies  to  fraternal  beneficiary  asso- 
ciations, or  is  its  application  limited  to 
regular  or  old-line  insurance  companies  f 
At  least,  this  is  the  overshadowing  proposi- 
tion confronting  us,  and  a  correct  and  prop- 
er solution  of  it  settles  this  controversy. 
Section  7897,  Rev.  Stat.  1890,  provides  m 
follows:  "No  polides  of  insurance  on  life 
hereafter  issued  by  any  life  insurance  com- 
pany authorized  to  do  business  in  this  state, 
on  and  after  the  first  day  of  August,  a.  d. 
1870,  shall,  after  payment  upon  it  of  three 
annual  payments,  be  forfeited  or  become 
void,  by  reason  of  nonpayment  of  pre- 
miums thereof,  but  it  shall  be  subject  to  the 
following  rules  of  commutation,  to  wit: 
The  net  value  of  the  policy,  when  the  pre- 
mium becomes  due,  and  is  not  paid,  shall 
be  computed  upon  the  actuaries'  or  com- 
bined experience  table  of  mortality,  with  4 
per  cent  interest  per  annum,  and  after  de- 
ducting from  three  fourths  of  such  net 
value,  any  notes  or  other  evidence  of  in- 
debtedness to  the  company,  given  on  ac- 
count of  past  premium  payments  on  said 
policies,  issued  to  the  insured,  which  in- 
debtedness shall  be  then  canceled,  the  bal- 
ance shall  be  taken  as  a  net  single  premium 
for  temporary  insurance  for  the  full 
amount  written  in  the  policy,  and  the  term 
for  whidi  said  temporary  insurance  shall 
be  in  force  shall  be  determined  by  -the  age 
of  the  person  whose  life  is  insured  at  the 
time  of  default  of  premium,  and  the  as- 
sumption of  mortality,  and  interest  afore- 
said; but,  if  the  policy  shall  be  an  endow- 
ment, payable  at  a  certain  time,  or  at 
death,  if  it  should  occur  previously,  then, 
if  what  remains  as  aforesaid  shall  exceed 
the  net  single  premium  of  temporary  in- 
surance for  the  remainder  of  the  endow- 
ment term  for  the  full  amount  of  the  policy, 
such  excess  shall  be  considered  as  a  net  sin- 
gle premium  for  a  pure  endowment  of  so 
much  as  said  premium  will  purchase,  de- 
termined by  the  age  of  the  insured  at  date 
of  default  in  the  payment  of  premiums  on 
the  original  policy,  and  the  table  of  mortal- 
ity and  interest  aforesaid,  whidi  amount 
shall  be  paid  at  the  end  of  the  original 
term  of  endowment,  if  the  insured  shall 
then  be  aiiy«."     The  conflicting  contentions 
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of  respondent  and  appellant  upon  this  propo- 
sition may  thus  be  briefly  stated:  On  the 
part  of  the  plaintiff  it  is  insisted  that  this 
nonforfeiture  statute,  herein  quoted,  ap- 
plies to  all  character  of  insurance,  and  em- 
braces benefit  certificates  of  the  character 
involved  in  this  proceeding,  issued  by  defend- 
ant, and  that  the  statute  presents  a  rule  for 
the  ascertainment  of  the  net  value  of  a 
policy,  without  regard  to  whatever  premi- 
ums or  assessments  the  insured  may  have 
contracted  to  pay;  in  other  words,  that 
the  provisions  are  arbitrary  and  fix  a  stat- 
utory net  value  applicable  to  all  character 
of  insurance.  Appellant  contends  that  fra- 
ternal beneficiary  associations  and  the  cer- 
tificates issued  by  them  to  their  members 
do  not  come  witlun  the  scope  or  meaning 
of  the  act  of  May  19,  1879,  known  as  the 
"Nonforfleiture  Insurance  Statute,"  which, 
in  an  amended  form,  is  now  §  7897,  supra, 
and  that  the  nonforfeiture  provisions  of 
that  section  are  only  applicable  to  "or- 
dinary' life  policies,"  "limited  payment  life 
policies,"  and  "continued  payment  endow- 
ment policies,  payable  at  a  certain  time  or 
at  death,"  and  that  the  contract  sued  on 
does  not  come  within  any  of  said  classes. 
The  contentions  of  respondent  and  appel- 
lant, as  above  indicated,  substantially  em- 
brace the  only  vital  and  important  proposi- 
tion with  which  we  are  confronted,  and 
its  correct  and  proper  solution  must  be 
sought  in  the  fair  and  reasonable  applica- 
tion of  the  law  to  the  subject  to  which  the 
respective  contentions  are  directed. 

At  the  very  threshold  of  the  discussion  of 
the  legal  propositions  involved  in  this 
controversy,  it  is  well  to  first  fix  definitely 
the  nature  and  character  of  the  defendant 
association.  The  Supreme  Lodge,  Knights 
of  Pythias,  is  the  defendant  and  appellant 
in  this  cause.  It  must  not  be  overlooked 
that  the  plaintiff  is  seeking  to  recover  a 
judgment  against  this  defendant,  the  Su- 
preme Lodge,  Knights  of  Pythias,  and  that 
it  is  by  no  means  a  proceeding  against  the 
Endowment  Rank  of  that  association.  The 
Supreme  Lodge,  Knights  of  Pythias,  was 
first  organized  under  a  general  act  of  Con- 
gress, authorizing  the  formation  of  such  so- 
ciety for  benevolent  purposes,  in  the  Dis- 
trict of  Columbia.  It  was  subsequently 
reincorporated  by  a  special  act  of  Con- 
gress. Its  charter  provides  that  its  prop- 
erty and  assets  shall  not  be  divided  among 
its  members,  but  shall  descend  to  their  suc- 
cessors. It  further  declares  that  the  asso- 
ciation shall  not  be  conducted  for  gain  or 
profit,  and  that  its  purpose  shall  be  frater- 
nal and  benevolent.  It  has  no  lawful  power 
to  engage  in  the  general  life  insurance  busi- 
ness, or  to  issue  ordinary  life  insurance 
policies  for  gaon  or  profit  to  its  members. 
SL.R.A.(N.S.) 


In  this  case  it  is  expressly  admitted  by 
stipulation  that  the  defendant,  at  the  time 
of  the  death  of  Jacob  Westerman,  in  whose 
favor  the  certificate  here  sued  on  was  is- 
sued, and  long  prior  thereto,  was  authorized 
by  the  superintendent  of  insurance  of  the 
state  of  Missouri  to  do  business  in  this 
state  as  a  fraternal  beneficiary  association. 
It  appears  from  the  constitution  adopted  by 
the  defendant.  Supreme  Lodge,  Knights  of 
Pythias,  which  was  offered  in  evidence,  that 
the  defendant  has  a  lodge  system  as  a  secret 
society,  with  a  ritualistic  form  of  work  and 
a  representative  form  of  government,  and 
that  it  is  organized  and  carried  on  for  the 
sole  benefit  of  its  members  and  their  bene- 
ficiaries, and  not  for  profit ;  that  the  certifi- 
cates issued  by  the  defendant  through  the 
Endowment  Rank  provide  that  the  benefits 
shall  be  payable  alone  to  the  families,  heirs, 
blood  relatives,  or  persons  dependent  upon 
the  members,  and  that  the  funds  from 
which  the  payment  of  such  benefits  are 
made,  and  the  expenses  of  the  association, 
are  derived  from  assessments  and  dues  col- 
lected from  the  members  of  such  rank  who 
are  eligible  to  obtain  benefit  certificates. 
That  the  defendant  in  this  cause  is  a  fra- 
ternal beneficiary  association,  we  are  of 
the  opinion  there  cam  be  no  dispute;  hence 
we  take  it  that  furnishes  the  reason  for 
the  contention  of  respondent  being  directed 
to  the  Endowment  Rank,  and  insisting  that 
such  rank  should  be  treated  as  a  separate 
organization  engaged  in  purely  regular  or 
old-line  insurance  business.  However,  as 
suggested  by  one  of  the  learned  counsel  for 
appellant,  it  must  not  be  overlooked  that 
the  certificate  sued  on  was  issued  by  the 
Supreme  Lodge,  Knights  of  Pythias,  and 
not  by  the  Endowment  Rank.  The  suit  is 
against  the  Supreme  Lodge,  Knights  of 
Pythias,  not  against  any  portions  of  its 
members  designated  as  belonging  to  the  En- 
dowment Rank.  The  contract  is  the  con- 
tract of  the  association.  A  careful  analy- 
sis of  the  record  before  us,  winch  discloses 
the  organization  of  the  defendant  associa- 
tion, indicates  very  clearly  that  the  Endow- 
ment Rank  is  not  a  separate  organization 
or  society  formed  among  the  members  of 
the  defendant  fraternal  association.  It  is 
simply  a  designation  of  those  of  the  mem- 
bers of  the  fraternal  beneficiary  associa- 
tion who  have  chosen  to  apply  for  and  re- 
ceive the  benefit  certificates  provided  for  by 
the  association.  It  does  not  exist  as  a  sep- 
arate institution.  It  is  a  part  and  parcel 
of  the  Supreme  Lodge;  whatever  business 
it  transacts  is  done  under  the  supervision 
of  the  Supreme  Lodge.  It  is  under  the  con- 
trol of  the  Supreme  Lodge,  and  all  eon- 
tracts  made  by  members  of  the  order  for 
certificates  are  made  by  the  board  of  eon- 
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trol  in  ihe  name  of  and  for  the  Supreme 
Lodge  Knights  of  Pythias.  All  the  laws, 
rules,  and  regulations  applicable  to  mem- 
«  bers  of  the  association  of  the  Endowment 
Ranic  are  enacted  by  the  Supreme  Lodge, 
iu  which  all  of  the  members'  participate 
in  convention  assembled. 

The  statute  does  not  contemplate  that  all 
the  members  of  associationB  of  this  char- 
acter must  have  benefit  certificates  of  the 
same  kind.  It  is  only  essential  to  consti- 
tute the  defendant  a  fraternal  beneficiary 
ewsociation  that  it  be  organized  for  the 
benefit  of  its  meml)ers,  and  not  for  gain 
or  profit.  It  must  have  a  representative 
form  of  government  and  ritualistic  form  of 
work;  having  these  essential  requirements, 
such  association  is  authorized  to  issue  bene- 
fit certificates  to  any  of  its  members,  and 
it  is  by  no  means  a  condition  precedent 
to  make  it  a  fraternal  beneficiary  associa- 
tion, as  contemplated  by  the  statute,  that 
it  shall  issue  such  benefit  certificates  to 
each  and  every  one  of  the  members  of  the 
association.  The  true  test  as  to  whether 
this  is  a  fraternal  beneficiary  association  is: 
Has  it  formed  or  organized  and  is  it  carried 
on  for  the  sole  benefit  of  its  members  and 
their  beneficiaries,  and  not  for  profit!  Has 
it  a  lodge  system  with  a  ritualistic  form 
of  work  and  a  representative  form  of  gov- 
ernment? By  no  means  is  there  any  condi- 
tion embraced  in  this  test  that  all  or  any 
part  of  the  members  of  such  association 
have  received  oeitiflcates.  The  mere  fact 
that  members  of  the  association,  who  are 
entitled  upon  application  to  receive  certifi- 
cates from  the  defendant  association,  are 
designated  as  the  Endowment  Rank,  falls 
far  short  of  making  them  a  separate  and 
distinct  organization,  so  formed  for  the  pur- 
pose of  issuing  insurance  policies.  Those 
who  belong  to  the  endowment  class  are  not 
members  of  that  class  by  reason  of  having 
joined  a  distinct  society  or  separate  or- 
ganization, but  are  designated  as  belong- 
ing to  that  class  by  reason  of  being  mem- 
bers of  the  order  of  Knights  of  Pythias.  All 
of  the  contracts  of  the  defendant  associa- 
tion and  the  ben«flt  certificates  issued  to 
members  belonging  to  the  endowment  class 
are  predicated  upon  the  act  of  Congress 
creating  it  and  fixing  the  scope  and  pur- 
poses of  the  business  in  which  it  may  en- 
gage. The  endowment  class,  under  the  char- 
ter of  the  defendant  association,  is  direct- 
ly under  the  supervision  and  control  of 
the  Supreme  Lodge,  Knights  of  Pythias. 
Those  designated  as  the  endowment  class  of 
this  association  are  only  autliorized  to  act 
by  virtue  of  the  provisions  of  the  charter 
of  the  order  of  Knights  of  Pythias,  and 
every  act  performed  and  the  issuing  of  the 
benefit  certificates  are  only  given  force  and 
5L.R.A.(N.S.) 


vitality  from  the  organized  association  »t 
the  Knights  of  Pythias.  It  is  unlike  a 
separate  and  distinct  organization,  wliieh 
has  the  sole  and  absolute  control  of  the 
business  of  such  separate  organization,  and 
the  only  connection  that  such  distinct  or- 
ganization has  with  some  fraternal  bene- 
ficiary association  is  to  limit  the  member- 
ship of  such  separate  organization  to  those 
who  are  members  in  good  standing  in  the 
main  fraternal  organization.  That  is  not 
this  case.  Here  we  have  an  Endowment 
Rank,  which  terms  are  simply  used  to  desig- 
nate those  holding  I>enefit  certificates,  whidi 
designated  class  are  under  the  control  of  a 
board  which  are  elected  by  the  entire  mem- 
bership of  the  Supreme  Lodge.  It  certain- 
ly would  not  be  insisted  that  if  this  fra- 
ternal organization  would  undertake  to  exe- 
cute and  put  in  force  powers  authorized  by 
its  charter,  such  as  issuing  benefit  certifi- 
cates; should  select  a  committee  com- 
posed of  its  members  to  transact  such 
business  and  do  as  is  done  by  the 'Endow- 
ment Rank,  report  their  proceedings  to  the 
main  oi^ganization, — ^that  such  committee 
and  those  holcUng  certificates  with  whom 
they  liad  transacted  business  for  the  asso- 
cia^on  would  be  treated  as  a  separate  smd 
distinct  organization.  After  a  careful  con- 
sideration of  the  disclosures  of  the  record 
now  before  us,  we  see  no  escape  from  the 
conclusion  that  the  benefit  certificate  in 
suit  must  be  treated  as  one  issued  by  a 
fraternal  beneficiary  association.  It  was  so 
treated  by  the  insurance  dqwitment  of  the 
state  government  and  it  is  expressly  admit- 
ted that  tliis  association  was  authorized  by 
the  superintendent  of  insurance,  at  the  time 
of  the  death  of  Jacob  Westerman  and  long 
prior  thereto,  to  do  businees  in  this  state 
as  such  fraternal  beneficiary  assodaUon. 

This  brings  us  to  the  main  proposition  in 
this  cause;  that  is,  as 'to  whether  or  not 
the  benefit  certificate  issned  to  Jacob  West- 
erman falls  within  the  scope  or  meaning  of 
the  act  of  May  19,  1879,  known  as  the 
"Nonforfeiture  Insurance  Statute,"  which, 
in  a  slightly  amended  form,  is  now  {  7897 
of  the  Revised  Statutes  of  1809.  In  other 
words,  the  crucial  question  presented  it 
whether  or  not  the  policy  or  benefit  certifi- 
cates upon  which  this  suit  is  predicated 
should  be  treated  as  a  contract  for  regular 
or  old-line  insurance  to  which  the  nonfor- 
feiture statute,  {  7897,  must  be  aplied.  To 
fully  comprehend  the  proposition  now  in 
hand,  it  is  w<ell  to  first  fix  in  onr 
minds  the  nature  and  diaracter  of  this 
certificate.  The  record  disclosefc-  (tuid 
tliiere  is  no  dispute  upon  that  question) 
that  plaintiffs  liusband,  J.  P.  Westerman, 
being  a  member  of  a  subordinate  lodge  of 
the  order  of  Knights  of  I^thias,  on  the 
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13th  of  August,  1883,  obtaiped  a  benefit 
certificate  for  the  sxaa  of  $3,000,  which  was 
the  maximum  certificate  then  issued  by  the 
aodety.  Afterwards,  in  1892,  the  laws  were 
'  amended  so  as  to  authorize  certificates  for 
an  amount  not  exceeding  $6,000;  and  on  the 
17th  of  May,  1898,  Westerman  presented 
his  application  to  the  defendant,  aa  fol- 
lows: "I  am  now  insured  in  the  Endow- 
ment Ranlc  for  $S,000,  and  desire  to  increase 
to  $6,000,"  or  $2,000  additional.  According- 
ly, a  new  certificate  was  issued  to  him,  in- 
cluding the  $3,000  originally  applied  for  and 
the  increase  of  $2,000,  making  a  total  of 
$5,000,  being  the  certificate  sued  upon.  Sub- 
sequently, in  1804,  the  association  again 
fixed  the  maximum  at  $3,000.  The  applica- 
tion, certificate,  and  laws  of  the  order  pro- 
vide that  a  failure  on  the  part  of  a.  mem- 
ber to  make  all  monthly  payments,  and  to 
pay  all  assessments  and  dues  aa  required, 
or  a  failure  on  his  part  to  maintain  Iiis 
membersldp  in  good  standing  in  a  subor- 
dinate lodge  of  ther  ELnigfats  of  Pythias, 
shall  render  the  certificate  and  all  claims 
thereunder  null  and  void.  The  certificate 
issued  to  Westerman  recited  that  it  is  is- 
sued in  consideration  of  the  payment  by 
liim  of  the  prescribed  membership  fee,  and 
of  the  payment  thereafter  of  all  assessments 
and  dues  as  required,  and  of  the  full  com- 
pliance by  him  with  all  the  conditions  con- 
tained in  said  certificate,  and  with  the  laws 
governing  the  Endowment  Rank  of  the 
Knights  of  Pythias,  then  in  force,  or  that 
might  thereafter  be  enacted  by  the  Supreme 
Lodge  of  the  Knights  of  Pythias;  and  fur- 
ther, that  he  should  remain  in  good  stand- 
ing in  a  subordinate  lodge  of  the  order,  in 
which  event,  at  Itis  death,  there  should  l>e 
paid  to  his  widow  the  sum  of  $5,000.  It 
was  agreed,  and  is  so  stated  in  the  certifi- 
cate, that  the  beneficiary  therein  named 
should  acquire  no  interest  whatever  in  said 
certificate  nor  in  the  endowment  fund,  un- 
til the  benefit  should  lawfully  accrue  to  her 
by  reason  of  the  death  of  said  member. 
The  right  to  change  the  beneficiary  is  also 
expressly  reserved.  The  certificate  fur- 
ther states  that  in  the  event  of  a  violation 
of  any  of  the  conditions  or  requirements 
of  the  laws  of  the  order  then  in  force,  or 
tliat  might  thereafter  l>e  enacted,  governing 
said  rank,  said  certificate  and  all  claims 
thereunder  should  be  null  and  void,  and  the 
defendant  should  not  be  liable  for  the  sum 
mentioned  in  the  said  certificate  or  any 
part  thereof.  The  right  is  also  reserved  to 
change  the  amount  of  the  monthly  pay- 
ments, and  to  make  special  assessments  for 
tike  purpose  of  paying  liabilities  arising 
from  death  claims  whenever  necessary. '  The 
member,  at  the  time  the  certificate  was  is- 
sued in  1893,  paid  at  the  rate  of  $6.30  per 
6L.R.A.(N.S.) 


month.  Afterwards,  in  1894,  the  amount  of 
monthly  payment  was  increased  25  cents,  or 
5  cents  per  thousand,  making  $6.65  per 
month.  In  1802  a  special  assessment  was 
levied  on  all  the  members  of  the  rank, 
which  assessment  was  paid  by  Westerman. 
In  1001  another  special  assessment  was 
levied  against  all  who  were  then  members 
of  the  Endowment  Rank.  Westerman  paid 
his  assessments  until  June  10,  1899,  at 
which  time  he  made  default,  and  thereafter 
wholly  failed  to  pay  any  monthly  dues  or 
assessments.     He  died  in  January,  1900. 

It  is  clear  that,  under  the  disclosures  of 
the  record  as  above  indicated,  the  benefit 
certificate  sued  on,  under  the  express  pro- 
visions contained  in  it,  and  in  accordance 
with  the  rules  of  the  order  under  which  it 
was  issued,  ceased  to  be  of  any  force  and 
effect  at  the  time  Westerman  failed  to  pay 
the  assessment  and  dues  required  by  the 
laws  of  the  defendant,  and  it  was  not  in 
force  at  the  time  of  his  death  unless  the 
business  conducted  by  the  defendant,  and 
the  contract  sued  on,  come  within  the  provi- 
sions of  the  nonforfeiture  insurance  statute, 
first  enacted  in  1879,  and  now  contained  in 
an  amended  form  in  §  7897  of  the  Revised 
Statutes  of  1899.  It  is  entirely  unnecessary' 
to  state  or  even  suggest  the  great  importance 
of  reaching  a  correct  solution  of  the  proposi- 
tions involved.  The  statement  of  the  prop- 
osition clearly  indicates  its  great  impor- 
tance. The  question  is  one  of  first  impres- 
sion in  this  court,  and,  as  was  elsewhere 
said  by  a  learned  and  esteemed  judge  of 
thi^  court,  "the  importance  of  it  cannot  be 
overstated.  Its  determination  affects  the 
rights  of  perhaps  a  greater  number  of  peo- 
ple than  the  determination  of  almost  any 
other  question  in  the  law  could  possibly  af- 
fect them."  We  are  not  without  light  to 
guide  us  in  the  proper  solution  of  this 
proposition.  Learned  counsel  for  both  re- 
spondent and  appellant  have  displayed  great 
energy  and  industry,  as  well  as  ability,  in 
the  presentation  of  this  question.  We  have 
carefully  considered  every  phase  of  this 
question  as  presented  by  counsel,  and  we 
see  no  escape  from  the  conclusion  that  the 
nonforfeiture  statute,  S  7897,  heretofore  in- 
dicated, has  no  application  to  benefit  certifi- 
cates of  the  character  upon  which  this  suit 
is  based.  We  predicate  this  conclusion  upon 
two  reasons:  First,  that  the  terms  of  the 
statute,  when  correctly  interpreted,  do  not 
embrace  policies  or  certificates  of  insurance 
of  the  character  and  nature  in  suit;  second- 
ly, that  the  benefit  certificate  involved  in 
this  suit  was  issued  by  a  fraternal  benefi- 
ciary association  and,  under  the  law  in  force 
at  the  time  of  the  default  in  the  payment 
of  the  monthly  dues  and  assessments 
(which   were   essential,   under   the   express 


1120 


MISSOURI  SUPREME  COURT. 


Juki, 


proTisiong  of  tbe  certificate,  to  keep  it  in 
force),  tiie  defendant  fraternal  beneficiary 
association  was  exempt  from  the  provisions 
of  that  section. 

We  take  it  that  in  assigning  reasons  up- 
on which  to  rest  the  conclusions  reached  in 
this  case,  that  the  practical  construction  of 
the  statutes  applicable  to  the  insurance 
laws  of  this  state,  given  hj  the  department 
of  state  government,  which  has  the  direct 
supervision  of  the  insurance  department  of 
this  state,  as  well  as  the  manner  of  all  in- 
surance companies  and  other  associations  in 
conducting  the  business  of  insurance  in 
which  they  are  engaged  in  this  state,  should 
not  be  ignored.  The  nonforfeiture  statute 
has  been  in  force  for  more  than  twenty-five 
years.  The  defendant  fraternal  beneficiary 
association  was  authorized  to  do  business 
in  this  state  as  a  fraternal  beneficiary  asso- 
ciation, and  aa  such  has  been  engaged  in 
issuing  benefit  certificates  of  a  similar  na- 
ture and  character  to  that  involved  in  this 
proceeding.  Numerous  other  fraternal  bene- 
ficiary associations  are  now  doing  business 
in  this  state,  and  doubtless  there  have  been 
many  lapses  in  the  payment  of  assessments 
by  members  of  fraternal  beneficiary  socie- 
ties holding  benefit  certificates.  Notwith- 
standing these  lapses,  they  have  proceeded 
with  the  transaction  of  their  business  un- 
der the  authority  of  the  insurance  depart- 
ment of  this  state,  and,  while  it  is  the 
duty  of  such  department  to  protect  the 
polioy  holders  in  insurance  companies,  yet 
it  has  never  been  claimed  by  any  of  the 
state  officials  superintending  that  depart- 
m^t  that  the  nonforfeiture  statute,  whicn 
has  universally  been  construed  to  apply  to 
regular  or  old-line  insurance,  was  applicable 
to  benefit  certificates  issued  by  fraternal 
beneficiary  associations,  and  that  such  as- 
sociations had  been  dealing  unjustly  with 
the -holders  of  certificates  who  had  permit- 
ted them  to  lapse.  This  is  the  first  case 
twenty-five  years  after  the  enactment  of  the 
nonforfeiture  statute,  in  which  an  effort  is 
made  to  apply  it  to  certificates  issued  by 
fraternal  beneficiary  associations.  There- 
fbre  we  have  not  only  the  recognition  of 
the  insurance  department  of  the  state  that 
this  nonforfeiture  statute  was  not  applica- 
ble to  certi^cates  of  this  character,  but,  as 
well,  it.  is  the  consensus  of  opinion  on  the 
part  of  the  people,  as  well  as  the  legal 
profession,  that  such  statute  has  no  appli- 
cation to  certificates  of  this  nature  and 
character.  And  while  the  fact  that  for 
years  past  many  lapses  in  the  payment  of 
monthly  assessments  and  dues  in  these  as- 
sociations have  occurred,  and  that  this  is 
the  first  case  in  which  it  was  sought  to  en- 
force the  application  of  the  nonforfeiture 
statute,  arising,  as  it  does,  twenty -five 
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years  after  the  adoption  of  the  statute, 
falls  far  short,  standing  alone,  of  furnish- 
ing a  satisfactory  reason  for  the  oondn- 
sion  reached,  and  by  no  means  should  such 
fact  be  made  the  sole  basis  upon  which  to 
rest  such  conclusion;  yet,  while  that  is 
true,  it  at  least,  if  other  reasons  can  be 
assigned  why  the  nonforfeiture  statute  ia 
not  applicable,  would  furnish  some  aid  and 
support  to  the  soundness  of  such  reasons. 
In  Ross  v.  Kansas  City,  St.  J.  &  0.  B.  R. 
Co.  Ill  Mo.  18,  19  S.  W.  641,  Black,  J.,  in 
discussing  the  proper  and  correct  interpreta- 
tion of  a  statute  then  before  the  court, 
qutfted  approvingly  E^dlich  on  the  Interpre- 
tation of  Statutes,  {  83,  which  uses  this 
language:  "A  statute  applicable  to  a  large 
trade  or  business  should,  if  possible,  be  con- 
strued, not  according  to  the  strictest  and 
nicest  interpretation  of  the  language,  but 
according  to  a  reasonable  and  business  in- 
terpretation of  it,  with  regard  to  the  trade 
or  business  with  which  it  is  dealing."  In 
that  case  the  learned  and  esteemed  judge, 
during  the  course  of  the  opinion,  further  dis- 
cussed the  rule  as  applicable  to  the  inter- 
pretation of  statutes,  and  said:  "Again, 
where  such  a  statute  as  this  has  been  in- 
terpreted by  those  executive  ofiScers  whose 
duty  it  is  to  enforce  it,  and  their  construc- 
tion has  been  acted  upon  for  any  consider- 
able time,  due  regard  should  be  paid  to  such 
construction.  While  the  rulings  of  such  of- 
ficers are  not  conclusive  upon  the  courts, 
still  their  construction  of  the  law  is  en- 
titled to  weight,  especially  where  there  is 
doubt  as  to  the  meaning  of  the  law.  Saya 
the  author  just  cited,  after  speaking  of 
the  deference  paid  to  the  practice  in  lower 
courts:  'But  of  almost  equal  dignity  is 
the  practical  construction  put  upon  an  act 
by.  the  governmental  officers  particularly 
charged  with  its  execution,  especially  where 
BO  long  continued  as  to  have  grown  into  a 
rule  of  departmental  practice.  Thus  the 
construction  of  a  statute  adopted  and  acted 
upon,  by  the  Executive,  in  the  execution  of 
his  duty  to  give  effect  to  the  laws,  or  by 
the  Secretary  of  the  Treasury,  or  the  con- 
struction of  a  general  insurance  law  of  a 
state  by  its  attorney  general  and  other  of- 
ficers required  to  act  under  it,  will  in  cases 
of  doubt  and  ambiguity  ...  be  adopt- 
ed by  the  courts,  or,  at  least,  not  disregard- 
ed by  them,  except  for  cogent  reasons.' " 
Endlich,  Interpretation  of  Statutes,  S  360; 
Union  Ins.  Co.  v.  Hoge,  21  How.  35,  16 
L.  ed.  61.  In  Venable  v.  Wabash  Western 
R.  Co.  112  Mo.  103,  18  LJt.A.  68,  20  S.  W. 
493,  the  vital  question  involved  in  that  pro- 
ceeding was  as  to  the  necessity  of  the  wife 
joining  in  a  deed  to  a  railway  company  for 
land  to  be  used  by  such  railway  company 
for  public  use, — ^that  is,  as  a  ri^t  of  wav. 
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the  necesity  of  making  her  a  party  to 
a  proceeding  in  a  condemnation  suit.  This 
court  very  clearly  indicated  its  views  as  to 
the  weight  to  be  attached  to  a  genieral  un- 
derstanding and  recognition  of  what  the 
law  is  and  a  constant  practice  under  it  in 
determining  a  legal  proposition  to  which  this 
universal  recognition  of  the  law  may  rea- 
sonably be  applied  to  the  subject  involved 
in  the  controversy.  It  was  there  said: 
'^his  is  the  first  suit  in  this  state,  that 
we  are  aware  of,  that,  in  circumstances  like 
the  present,  a  niit  for  dower  has  been 
brought  against  a  railroad  company.  The 
common  consent  and  opinion  of  the  legal 
profession  in  this  state  has  been  that  it 
was  not  necessary  to  make  a  wife  a  party 
in  order  to  bar  her  inchoate  right  of  dower, 
either  as  to  a  railroad  right  of  way  or  other 
public  highway.  This,  of  itself,  is  a  very 
pregnant  circumstance,  and  very  good  evi- 
dence of  what  the  law  is."  In  support  of 
the  announcement  of  this  doctrine  the  case 
of  Scanlan  v.  Childs,  33  Wis.  663,  was  quot- 
ed with  approval.  It  was  there  said:  "The 
general  understanding  of  a  law,  and  con- 
stant practice  under  it,  for  a  period  of  over 
twenty  years,  by  all  officers  charged  with 
the  execution  of  it,  unquestioned  by  any 
pablio  or  private  action,  is  strong,  if  not 
conclusive,  evidence  of  the  true  meaning." 
The  case  of  Packard  v.  Richardson,  17  Mass. 
144,  0  Am.  Dec  123,  was  also  cited  with  ap- 
proval in  support  of  the  doctrine  announced 
by  this  court.  It  was  there  said:  "A  con- 
temporaneous is  generally  the  best  construc- 
tion of  a  statute.  It  gives  the  sense  of  a 
community  of  the  terms  made  use  of  by 
a  legislature.  If  there  is  ambiguity  in  the 
language,  the  tmderstanding  and  application 
of  it,  when  the  statute  first  comes  into  oper- 
ation, sanctioned  by  long  acquiescence  on 
the  part  of  the  legislature  and  judicial  tri- 
bunals, is  the  strongest  evidence  that  it  has 
been  rightly  explained  in  practice." 

This  nonforfeiture,  it  is  said,  was  bor- 
rowed from  the  state  of  Massachusetts.  The 
evils  to  be  remedied  and  the  purposes 
sought  to  be  accomplished  by  the  enactment 
of  a  statute  often  furnish  very  material  aid 
in  the  correct  interpretation  of  such  statute, 
and  should  exercise  a  potent  influence  in  de- 
termining the  meaning  of  the  enactment. 
The  courts  have  tmiversally  considered  the 
mischief  intended  to  be  removed  or  sup- 
pressed and  the  necessities  whidi  induced 
the  enactment  as  being  of  great  assistance 
in  the  correct  and  proper  interpretation  of 
statutes.  As  was  said  in  State  ex  rel.  Aull 
V.  Field,  112  Mo.  564,  20  S.  W.  672:  "The 
eircumstances  of  a  law,  as  of  a  contract, 
may  be  resorted  to  as  aids  in  its  oonstruc- 
tion."  Therefore,  as  an  aid  to  the  solution 
of  the  proposition  presented  in  this  case, 
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and  to  ascertain  the  purposes  sought  by  the 
enactment  of  the  nonforfeiture  statute, 
and  as  to  what  class  of  insurance  policies 
are  embraced  within  its  terms,  we  should 
seek  to  ascertain  the  purposes  sought  to  be 
accomplished  by  the  enactment  of  its  pro- 
visions. The  supreme  court  of  Massachu- 
setts, the  state  from  which  it  is  claimed 
this  statute  was  borrowed,  in  Connecticut 
Mut.  L.  Ins.  Co.  V.  Com.  138  Mass.  loc.  cit. 
164,  clearly  indicates  the  reasons  upon  which 
the  enactment  of  the  nonforfeiture  law  was 
predicated.  In  discussing  this  subject,  it 
was  there  said:  "The  simplest  form  of  car- 
rying on  the  business  of  life  insurance 
would  be  for  the  company  to  charge  the 
policy  holder  each  year  with  the  sum  which 
it  costs  to  insure  him  for  that  year,  which 
can  be  ascertained  with  reasonable  cer- 
tainty by  the  aid  of  the  accepted  tables  of 
mortality.  In  such  case,  the  relation  be- 
tween the  parties  would  be  merely  that  of 
insurer  and  insured.  But  the  general  prac- 
tice of  insurers  is,  instead  of  charging  such 
sums,  which  would  increase  from  year  to 
year,  to  ascertain  what  these  sum*  would 
average  each  year  throughout  an  average, 
life,  and  to  charge  each  year  such  aver- 
age sum.  The  necessary  effect  of  this  prac- 
tice is  that  the  insured,  during  the  earlier 
years  of  the  nmning  of  his  policy,  pays 
more  than  it  costs  to  insure  him,  and  thus 
the  company  accumulates  from  year  to 
year  a  fund  which  in  equity  is  held  for  the 
benefit  of  the  policy  holders.  It  is  this  fea- 
ture of  the  business  which  gives  existence 
to  'net  values,'  within  the  meaning  of  our 
statutes;  the  'net  value*  of  a  policy  being 
represented  by  a  sum  which,  with  compound 
interest  at  the  rate  of  4  per  cent  per  annum 
and  with  the  addition  of  future  net  pre- 
miums, will  provide  for  the  payment  of  the 
policy  when  it  matures,  according  to  the 
'combined  experience,'  or  actuaries'  table  of 
mortality.  Stat.  1860,  chap.  S3,  p.  23.  The 
fond  thus  accimiulated  is  not  regarded  by 
our  laws  as  the  absolute  property  of  the 
company,  but  is  held  by  it  as  a  quasi  trus- 
tee, for  the  benefit  of  the  policy  holders.  It 
has  the  legal  title,  as  is  the  case  with  all 
trustees,  but  holds  the  property  in  the  exer- 
cise of  a  franchise  or  function  which  per- 
mits it  to  receive,  invest,  and  manage  it 
for  the  benefit  of  others.  If  the  insured  vio- 
lates his  contract  and  forfeits  his  policy, 
the  company  cannot  treat  the  accumulation 
upon  his  policy  as  its  property,  but  holds 
it  for  his  benefit.  Companies  doing  business 
upon  this  plan  thus  resemble  savings  banks, 
exercising  the  franchise  or  function  of  re- 
ceiving, invosting,  and  managing  the  money 
of  numerous  policy  holders.  It  is  this  fran- 
chise or  function  which  is  taxed  by  the 
statute   we   are   considering.     The   word*, 
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'every  corporation  and  association  en- 
gaged in  the  business  of  life  insurance,'  do 
not  indicate  that  the  franchise  intended  to 
bfl  taxed  was  merely  the  function  of  mak- 
ing contracts  of  insurance,  but  were  in- 
tended to  designate  a  class,  any  member 
of  which  would  come  within  the  statute  if 
it  exercised  the  function  which  is  made  the 
subject  of  the  excise.  The  essential  part  of 
the  statute,  assessing  the  excise  upon  the 
aggregate  net  values,  shows  that  the  legis- 
lature did  not  intend  that  it  should  apply 
to  'oo-operative  associations,'  or  to  any 
other  insurance  companies  which  conduct 
their  business  so  as  not  to  create  any  'net 
values.'  " 

In  Mutual  Reserve  L.  Ins.  Co.  v.  Both,  59 
0.  C.  A.  63,  122  Fed.  853,  while  the  case 

'  was  not  a  fraternal  beneficiary  association 
ease,  it  involved  a  similar  principle  to  the 
case  at  bar,  and  discussed  the  nonforfeiture 
statute  of  Missouri  along  the  line  of  its 
applicability  to  benefit  certificates,  or  what 
is  commonly  known  as  "assessment  plan"  or 
'Natural  premium  plan."  That  was  a  Mis- 
souri case,  and  the  opinion  was  written  and 

,  announced  by  a  learned  and  esteemed  Mis- 
wuri  judge  on  the  Federal  bench;  that  is. 
Judge  Thayer.  In  discussing  the  nonfor- 
feiture statute,  he  said:  "The  same  mo- 
tives which  led  to  the  enactment  of  the 
statute  in  Massachusetts  doubtless  led  to 
its  enactment  in  the  state  of  Missouri ;  that 
is  to  say,  the  legislature  intended  to  secure 
to  policy  holders  the  benefit  of  the  reserve 
on  their  policies  if  they  had  paid  'two  full 
annual  premiums,'  and  not  permit  the  re- 
serve to  be  forfeited  or  appropriated  by  the 
insurer.  It  is  a  well-known  fact  that  the 
forfeiture  of  such  reserve  values  for  non- 
payment of  premiums  had  become  a  source 
of  great  profit  to  insurance  companies,  be- 
catise  the  premiums  which  they  were  in 
the  habit  of  exacting  from  the  insured  on 
life  policies  were  so  fixed  as  to  be  consid- 
erably in  excess  of  the  cost  of  simply  car- 
rying the  risk  from  one  annual  period  to 
another  so  as  to  accumulate  a  reserve.  The 
legislature  deemed  it  inequitable  to  deprive 
the  insured  of  the  benefit  of  payments 
which  he  had  actually  made.  .  .  .  This 
view,  that  the  legislature  had  in  mind  an 
actual  net  value  which  a  policy  had  acquired 
as  the  result  of  the  payment  of  premiums, 
is  strengthened  by  the  fact  that,  when  the 
statute  in  question  was  enacted  in  Massa- 
chusetts and  Missouri,  there  were  very  few 
insurance  companies  then  engaged  in  busi- 
ness which  issued  policies  or  benefit  certif- 
icates on  what  is  now  commonly  known  as 
tiie  'assessment  plan,'  or  'natural  premium 
plan,' — ^that  is  to  say,  companies  who  lim- 
ited their  assessments  to  such  a  sum  as  was 
necessary  to  cover  the  actual  cost  of  insur- 
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ance  from  one  renewal  period  to  another. 
As  this  form  of  insurance  was  little  known, 
and  was  not  practised  to  any  considerable 
extent,  at  the  time  the  statute  was  adopted, 
it  can  hardly  be  presumed  that  it  waa  in- 
tended to  apply  to  insurance  policies  or 
benefit  certificates  issued  according  to  that 
plan,  which  have,  in  fact,  no  computable  or 
actual  net  value.  If  the  act  is  held,  applica- 
ble to  that  class  of  policies,  it  will  not  have 
the  equitable  operation  that  it  was  intended 
to  have,  but  will,  in  fact,  have  the  opposite 
effect,  by  giving  to  tbt  policy  holder  some- 
thing for  nothing;  that  is,  insurance  which 
he  has  never  paid  for.  We  cannot,  there- 
fore, give  the  statute  that  construction,  be- 
cause to  do  so  would,  in  our  judgment, 
distort  it  from  its  true  purpose.  Statutes 
should  always  be  construed  so  as  to  give 
effect  to  the  intention  of  the  lawmaker, 
when  that  intention  can  be  ascertained  with 
reasonable  certainty.  For  the  purpose  of 
ascertaining  the  intention  of  the  lawmaker, 
a  court  is  not  confined  exclusively  to  the 
language  of  the  act,  although  its  language 
must  be  given  due  weight,  but  should  con- 
sider as  well  the  circumstances  which  led  to 
its  adoption,  and  the  evil  that  it  was  de- 
signed to  remedy.  When  this  is  done,  it  is 
competent  for  a  court  to  declare  that  a 
thing  which  may  be  within  the  letter  of  a 
statute  is  not  governed  by  the  statute,  be- 
cause it  is  neither  within  its  spirit,  nor 
within  the  intention  of  the  lawmaker.  The 
reason  of  the  law  in  such  cases,  as  has 
sometimes  been  said,  should  prevail  over  its 
letter."  In  Hayden  v.  Franklin  L.  Ins.  Co. 
69  C.  C.  A.  423,  136  Fed.  285,  which  was 
a  Missouri  case,  there  was  a  forfeiture  by 
reason  of  a  failure  of  the  party  in  whose 
favor  the  foliey  waa  issued  to  pay  the  as- 
sessment provided  by  the  policy,  and,  while 
a  certificate  issued  by  a  fraternal  associa- 
tion was  not  involved,  yet  the  same  princi- 
ples ae  are  applicable  to  such  cMSOciations 
were  involved  and  fully  discussed  by  the 
court  in  that  case.  The  suit  was  brought  by 
the  plaintiff,  as  beneficiary  under  the  pol- 
icy, to  recover  thereon  the  sum  of  $5,000 
against  the  defendant,  on  the  theory  that 
the  policy  in  question  was  of  the  nature  of 
an  ordinary  life  insurance  policy  on  the 
level  premium  plan  fixed  at  the  date  of  en- 
try, and  that  the  nonforfeiture  statute  wa« 
applicable  to  such  policy.  In  that  case  there 
is  a  thorough  and  exhaustive  review  of  all 
the  authorities  upon  the  subject  of  life  in- 
surance, and  the  distinction  is  plainly 
marked  between  the  old-line  ordinary  life 
policies  of  insurance  and  those  on  the  assess- 
ment plan.  The  principal  mark  of  distinc- 
tion as  there  drawn  was,  on  the  one  hand, 
that  an  old-line  policy  is  a  contract  where 
the  amount  to  be  paid  by  the  insured  is  fixed 
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end  the  premiums  to  be  paid  are  unaltera- 
ble, and  the  liability  incurred  bj  the  de- 
fendant company  is  also  fixed,  definite,  and 
unchangeable.  Under  the  provisions  of  the 
charter  in  that  case  the  amount  of  the  pre- 
miums were  not  definitely  fixed,  but,  when 
conditions  required,  additional  ass'essments 
might  be  made,  and  it  was  said  by  the  court, 
in  discussing  that  question,  that  "counsel 
for  plaintiff  in  error  in  his  argument,  in 
effect  concedes  that,  under  the  policy  issued 
by  the  Merchants'  Life  Association,  the 
company  had.  the  right,  conditioned  upon 
any  impairment  of  the  fund,  or,  if  the  expe- 
rience of  the  association  justified  it,  to  levy 
any  assessment  upon  the  policy  holders  for 
such  amounts  as  its  mortuary  experience 
demonstrated  to  be  requisite.  Such  is  the 
express  provision  of  the  charter.  All  this 
being  conceded,  as  it  must  be,  the  stipulated 
payments  at  definite  divisional  age  periods 
do  not  have  the  effect  to  designate  it  as  an 
ordinary  life  policy  on  the  level  premium 
plan,  and  to  destroy  its  quality  as  a  policy 
on  the  'assessment  plan.' "  In  Haydel  v. 
Mutual  Reserve  Fund  Life  Asso.  98  Fed.  200, 
Judge  Adams  thus  clearly  points  out  the 
distinction  between  a  contract  of  insurance 
upon  the  assessment  plan  and  one  along  the 
lines  of  regular  or  old-line  insurance. 
While  the  policy  under  consideration  in 
that  case  was  not  wholly  similar  to  the 
one  involved  in  the  case  of  Hayden  v. 
Franklin  L.  Ins.  Co.  hciretofore  referred  to, 
it  was  su£Sciently  so  to  present,  im  terms, 
the  like  contention  made  respecting  the  ef- 
Ibct  of  a  definite  reserve  premium  payable 
at  specified  age  designations.  Judge  Adams, 
in  discussing  the  proposition,  used  this 
language:  "It  is  assessment  insurance 
where  the  benefit  to  be  paid  is  dependent 
upon  the  collection  of  such  assessments  as 
may  be  necessary  for  paying  the  amounts 
insured.  In  other  words,  it  is  assessment 
insurance  if  payments  to  be  made  by  the 
insured  are  not  fixed — unalterably  fixed — 
by  the  contract.  On  the  contrary,  an  old- 
line  policy  is  a  contract  where  the  amount 
to  be  paid  by  the  insured  is  fixed,  the  pre- 
miums to  be  paid  are  unalterable,  and  the 
liability  incurred  by  the  defendant  company 
is  also  fixed,  definite,  and  unchangeable." 
On  review  of  this  case  (44  C.  C.  A.  169,  104 
Fed.  718)  Judge  Thayer,  speaking  for  the 
•ourt,  said:  "While  the  premium  at  first 
reserved  is  a  definite  sum,  yet,  by  further 
provisions,  the  executive  committee  of  the 
company  can  require  the  holders  of  such 
policies  to  pay  a  greater  or  less  sum  than 
fluti  stipulated  to  be  paid  on  the  face  of  the 
polieiea,  if  the  condition  of  the  defendant 
eompany  at  any  time  renders  such  action 
Beeessary.  .  .  .  When  all  the  provi- 
sions of  the  contract  are  considered,  it 
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seems  to  retain  all  the  essential  features  of 
assessment  insurance." 
.  The  ruling  in  the  Federal  cases  hereto- 
fore cited  has  been  approved  and  followed 
by  the  supreme  court  of  New  York  in 
Crosby  V.  Mutual  Reserve  Fund  Life  Asso. 
38  Misc.  708,  78  N.  Y.  Supp.  237.  In  Han- 
ford  V.  Massachusetts  Ben.  Asso.  122  Mo. 
50,  26  S.  W.  680,  Judge  Black  expressed  for 
the  court  the  same  view  of  the  policy  con- 
tract. Speaking  of  the  contention  that  the 
policy  was  a  regular  old-line  premium  pol- 
icy, and  therefore  not  within  the  plan 
marked  out  by  the  statute,  he  said:  "Ac- 
cording to  the  first  clause  of  the  seventii 
condition  of  the  policy,  the  member  most 
make  a  monthly  payment  at  fixed  and  defl-. 
nite  dates  during  his  life,  and  the  amount 
to  be  paid  bi-monthly  is  also  fixed  by  the 
table  of  rates.  Thus  far  these  policies  are 
premium  policies,  for  it  does  not  make 
these  fixed  rates,  payable  at  specified  dates, 
assessments,  to  call  them  by  that  name. 
But  it  is  also  provided  in  and  by  the  policies 
that  the  board  of  directors  may  call  for  and 
require  the  payment  of  a  different  amount 
by  giving  special  notice,  and  the  amount 
called  for  may  be  based  upon  the  current 
age  of  the  member  and  the  mortality  expe- 
rience of  the  association.  The  statute  is 
broad  enough  to  allow  assessments  to  be 
based  on  the  age  of  the  member  and  the 
frequency  of  the  calls  on  the  mortality  ex- 
perience of  the  particular  association.  Our 
statute  calls  for  an  emergency  fund,  and  so 
do  these  policies.  W«  think  these  contracts 
come  within  the  statute  and  are  contracts  of 
insurance  on  the  assessment  plan,  as  that 
plan  is  defined  by  the  statute.  The  articles 
of  association  and  by-laws  of  the  defend- 
ant are  not  before  us,  osd,  from  the  facts 
disclosed  by  this  record,  we  can  only  say 
these  policies  are  assesssieat  plan  con- 
tracts." In  the  later  case  of  Elliott  v.  Des 
Moines  Life  Asso.  163  Mo.  132,  63  S.  W.  400, 
Judge  Oantif,  discussing  the  policy  certifi- 
cate, which  required  certain  definite,  esti- 
mated amounts  to  be  paid,  but  which  further 
provided  that  in  case  the  death  rate  exceeds 
the  estimated  rates  the  association  would  pay 
the  deficiency  from  the  emergency  or  reserve 
fund  until  exhausted,  when- additional  pre- 
miums might  be  levied  pro  rata  by  the  ex- 
ecutive board  to  meet  such  deficiency,  held 
that  it  brought  the  policy  within  the  lan- 
guage and  meaning  of  the  statute,  "which 
provides  that  if  'the  payment  of  the  bene- 
fit' ..  .  is  in  any  manner  or  degree  de- 
pendent upon  the  collection  of  an  assess- 
ment upon  persons  holding  similar  contracts, 
it  shall  be  deemed  a  contract  of  insurance 
upon  the  assessment  plan.  While  the 
amount  of  the  benefit  is  absolutely  fixed, 
and  the  assessments  are  definite  sums  eeti- 
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mated  to  be  sufficient  to  realize  the  amount 
promised,  yet  it  is  obvious  that  in  this 
safety  clause  is  a  provision  by  which  an  ex- 
tra assessment  or  assessments  may  be  made. 
.  .  .  It  seems  to  us  this  policy  meets 
every  requirement  of  the  statute  as  to  in- 
surance on  the  assessment  plan."  The  same 
rule  of  construction  is  announced  in  the 
still  later  case  of  Williams  t.  St.. Louis  L. 
Ins.  Co.  97  Mo.  App.  449,  71  S.  W.  377. 

The  rules  of  law  announced  in  the  cases 
heretofore  cited,  in  which  the  distinction 
between  the  classes  of  policies  are  so  clearly 
marked  out,  are  equally  applicable  to  the 
proposition  presented  in  the  case  at  bar, 
for  the  reason  that  the  same  distinguishing 
features  upon  which  the  courts  in  those 
cases  predicate  the  conclusions  reached  are 
present  in  the  benefit  certificate  upon  which 
this  proceeding  is  based.  We  have  in  the 
case  at  bar,  as  a  part  of  the  contract  of 
benefit  certificate,  tiiat  the  beneficiary  will 
be  governed,  and  that  his  contract  shall  be 
controlled,  by  all  the  laws,  rules,  and  regu- 
lations of  the  Supreme  Lodge,  Knights  of 
Pythias,  and  a  board  of  control  of  the  En- 
dowment Rank  now  in  force  or  that  may  be 
hereafter,  from  time  to  time,  enacted  by  said 
Supreme  Lodge  or  board  of  control,  and 
that  the  beneficiary  would  submit  to  the 
penalties  contained  in  such  laws,  rules,  and 
regulations.  We  find,  by  disclosures  in  the 
record,  |  1  of  article  4  of  the  constitu- 
tion of  the  defendant  association  provides 
that  every  applicant  for  admission  to  the 
Endowment  Rank  vhould  pay,  monthly,  an 
amount  provided  in  the  table,  graduating 
the  monthly  payments  at  a  sum  from  70 
cents  to  $9  per  month,  according  to  the 
age  of  the  member,  for  certificates  ranging 
from  $1,000  to  $5,000,  and  should  continue 
to  pay  the  same  amount  each  month  there- 
after as  long  as  he  remained  a  member  of 
the  Endowment  Rank,  unless  otherwise  pro- 
vided for  I^  the  Supreme  Lodge  or  the 
board  I  of  control  of  the  Endowment  Rank; 
that  said  constitution  also  contained  §  2 
of  article  4,  hereinbefore  referred  to,  which 
provided  that  a  failure  to  pay  monthly  dues 
should  cause  a  forfeiture  of  all  rights  under 
the  certificates,  and  that  the  membership 
might  be  regained  in  the  manner  hereinbe- 
fore referred  to;  that  S  3  of  article  6  of 
said  constitution  further  provides  as  follows : 
"If,  at  the  time  of  the  death  of  a  member 
of  the  Endowment  Rank,  the  proceeds  of  one 
monthly  payment  by  all  the  members  of 
said  rank  shall  not  be  sufficient  to  pay  in 
full  the  maximum  amount  of  endowment 
held  under  the  certificate  of  said  deceased 
member,  then  there  shall  be  paid  to  the 
beneficiaries  an  amount  equal  to  the  pro- 
ceeds of  one  monthly  payment  by  all  the 
remaining  members  of  said  Endowment 
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Rank,  less  10  per  cent  for  expenses;  and 
the  payment  of  said  sum,  to  the  benefi- 
ciaries, shall  be  in  full  of  all  claims  and 
demands,  under  and  by  virtue  of  said  certifi- 
cate." It  is  further  disclosed  by  the  rec- 
ord that  the  laws  of  the  defendant  associa- 
tion were  amended  by  the  Supreme  Lodge  in 
1894,  1896,  and  1898,  prior  to  the  death  of 
Jacob  Westerman,  and  prior  to  his  failure 
to  make  the  montly  payment  due  in  June, 
1899.  These  amendments  consisted  in  re- 
quiring members  of  the  Endowment  Rank  to 
pay  5  cents  for  each  $1,000  insurance  held 
by  him,  each  month,  in  addition  to  the 
amounts  required  by  the  table  of  rates,  and 
in  further  providing  that  if  any  part  of  the 
fund  was  not  required  to  meet  accruing  lia- 
bilities, it  should  be  invested  by  the  board 
of  control,  and  in  further  providing  that 
special  assessments  should  be  governed  by 
the  same  rules  and  regulations  as  governed 
the  collection  of  monthly  payments,  except 
that  they  should  be  issued  on  the  ISth  of 
each  month,  and  be  payable  within  thirty 
days.  Further  changes  were  made,  author- 
izing higher  rates  to  be  ch.«rg(id  where  the 
occupation  of  the  insured  was  hazardous  or 
extrahazardous.  It  is  also  disclosed  fay  the 
record  that  a  special  assessment  was  made 
upon  all  members  of  the  Endowment  Rank 
in  addition  to  the  monthly  payments,  on  the 
15th  of  July,  1892,  and  the  15th  of  May, 
1901. 

It  certainly  will  not  be  seriously  main- 
tained, in  the  face  of  the  provisions  of  the 
laws,  rules,  and  regulations  of  the  defend- 
ant association  as  above  indicated,  that  the 
monthly  assessments  and  dues  were  unalter- 
ably fixed  by  the  contract,  or  that  the  lia 
bility  incurred  by  the  defendant  association 
is  definitely  fixed  and  unchangeable.  The 
constitution,  laws,  and  rules  of  the  de- 
fendant fraternal  beneficiary  association 
are  the  very  source  of  power  to  make  the 
contract  and  benefit  certificate  which  is  in- 
volved in  this  proceeding;  and  it  is  clear 
that,  tmder  the  constitution,  laws,  and 
rules  of  the  association,  the  assessments 
could  be  increased  and  that  special  assess- 
ments could  be  made,  and  that  if,  upon 
the  death  of  the  member  of  the  association, 
the  proceeds  of  one  monthly  payment  by  all 
the  members  of  said  rank  shall  not  be  suffi- 
cient to  pay  in  full  the  maximum  amount  of 
indebtedness  held  under  the  certificate  of 
such  deceased  member,  then  the  payment  of 
an  amount  to  the  beneficiary  equal  to  the 
proceeds  of  one  monthly  payment  by  all  the 
remaining  members  of  such  "ndowment 
Rank,  less  10  per  cent  for  expenses,  would 
operate  as  a  full  discharge  and  payment  in 
full  of  all  claims  and  demands  under  and 
by  virtue  of  such  certificate.  These  wer» 
the  distinguishing  features  clearly  pointed 


19M. 


WESTERMAN  ▼.  SUPREME  LODGE,  K.  OF  P. 


1131 


out  in  the  cases  heretofore  cited,  which 
marked  the  distinction  between  policies  and 
benefit  certificates  which  were  dependent 
upon  collection  of  assessments  and  dues  for 
paying  the  amounts  embraced  therein,  and 
the  regular  and  old-line  policies  contem- 
plated by  the  nonforfeiture  statute,  where 
the  amount  to  be  paid  by  the  insured  is 
fixed  and  the  premiums  to  be  paid  are  un- 
alterable, and  the  liability  incurred  by  tiie 
company  was  also  definitely  fixed  and  un- 
changeable. While  it  may  be  said  that  the 
cases  to  which  we  have  referred  did  not  in- 
volve fraternal  beneficiary  insurance,  yet  it 
is  clear  that  where  the  insurance  is  upon 
the  assessment  plan  or  upon  the  plan  as  in- 
dicated by  the  fraternal  association  in  the 
ease  at  bar,  in  either  case  the  benefit  to  be 
paid  was  dependent  upon  the  collection  of 
assessments  and  dues,  and  we  see  no  escape 
from  the  conclusion  that  the  principles  an- 
nounced in  those  cases  are  equally  applica- 
ble to  the  case  at  bar.  But,  even  without 
the  announcement  of  an  opinion  by  the  courts 
narking  the  distinction  between  benefit  cer- 
tificates issued  by  beneficiary  a&sociations 
and  regular  or  old-line  insurance  companies, 
it  will  be  sufficient  to  point  to  the  legisla- 
tion upon  the  subject.  No  one  can  read  the 
numerous  acts  of  the  lawmaking  power  of 
this  state  upon  the  subject  of  insurance  by 
regular  and  old-line  insurance  companies 
and  insurance  upon  the  assessment  plan 
and  benefit  certificates  issued  by  fraternal 
beneficiary  associations,  without  noting  the 
clear  distinction  between  policies  and  benefit 
certificates  issued  by  such  companies.  An 
examination  of  the  judicial  history  upon  this 
subject  clearly  discloses  that  the  courts  of 
this  state,  as  well  as  foreign  states, 
wherever  the  subject  has  been  brought  to 
their  attention,  have  ever  kept  in  view  the 
distinction  between  these  classes  of  policies 
and  benefit  certificates.  In  Commercial 
League  Asso.  v.  People,  90  111.  171,  the  su- 
preme court  of  that  state  very  clearly  kept 
in  view  the  distinction  applicable  to  the 
subject  now  being  discussed.  It  was  there 
said:  "The  appellant  was,  no  doubt,  an 
insurance  company,  in  the  general  and  en- 
larged sense  of  that  term.  It  issued  policies 
to  its  members,  which  were  payable  upon 
the  death  of  the  member  whose  life  was  in- 
sured, and  did  various  other  acts,  which 
are  usually  done  by  life  insurance  compa- 
nies, but  this  did  not  necessarily  bring  it 
within  the  definition  of  a  life  insurance 
company  as  that  term  is  used  in  the  act." 
The  same  court,  in  Railway  Pass,  ft  F.  C. 
Mut.  Aid  &  Ben.  Asso.  ▼.  Robinson,  147 
ni.  138,  35  N.  E.  174,  indicated  very  clearly 
that  benefit  societies  are  not  always  in- 
eluded  in  the  general  term  "insurance  com- 
panies." In  discussing  that  subject,  it  was 
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there  said:  "That  act  subjects  every  life 
insurance  company  incorporated  or  doing 
business  in  this  state  to  a  variety  of  rules, 
and  requires  of  them  the  performance  of 
various  duties,  which  would  be  both  op- 
pressive and  inappropriate  as  applied  to 
mutual  benefit  societies.  Before  any  of 
these  societies  had  been  organized,  or  any 
law  ttiacted  providing  for  their  organisa- 
tion, the  legislature  had  passed  general 
statutes  providing  for  the  organization  and 
government  of  both  fire  and  life  insurance 
companies,  and  for  the  regulation  of  the  en- 
tire business  of  fire  and  life  insurance,  and 
requiring  all  companies  engaged  in  that 
business  to  comply  with  the  rules  prescribed 
by  those  statutes.  Subsequently,  when  mu- 
tual benefit  societies  began  to  be  organized, 
and  that  form  of  life  insurance  came  into 
use,  it  l>ecame  apparent  that  it  would  be 
impracticable  to  subject  those  societies  to 
the  same  code  of  rules  and  regulations  al- 
ready in  force  for  the  government  of  the 
business  of  life  insurance,  and  that  an  es- 
sentially new  system  of  rules  was  required." 
The  same  distinction  is  clearly  marked  by 
the  supreme  court  of  Pennsylvania  in  Com. 
V.  Equitable  Beneficial  Asso.  137  Pa.  412, 
18  Atl.  1112. 

This  court  has,  in  no  uncertain  or  doubt- 
ful terms,  indicated  its  views  as  to  the  dis- 
tinction between  policies  and  benefit  certifi- 
cates now  under  discussion,  and  we  frankly 
confess  that  if  there  is  no  distinction  be- 
tween fraternal  beneficiary  insurance  and 
regular  and  old-line  insurance,  and  that  the 
policies  and  benefit  certificates  issued  are  so 
nearly  identical  that  the  nonforfeiture  stat- 
ute should  be  applied  to  all  alike,  then  we 
should  hasten  to  retract  what  was  said  in 
Masonic  Benev.  Asso.  v.  Bunch,  109  Mo. 
560,  19  S.  W.  25.  It  was  there  said  by  this 
court,  speaking  through  Gantt,  J.,  that 
"all  the  authorities  agree  that  the  right  of 
the  members  of  benefit  societies  in  the  sums 
agreed  to  be  ]>aid  at  death  is  simply  the 
power  to  appoint  the  beneficiary,  and  that 
the  constitution  or  charter  and  the  by-laws 
are  the  foundation  and  source  of  such 
power.  .  .  .  And  it  is  equally  well  set- 
tled tliat  the  beneficiary  acquires  no  vested 
interest,  nor  has  he  any  property  in  the 
certificate.  He  has  simply  an  expectancy, 
which  may  be  devested  by  the  member  by 
changing  the  beneficiary.  .  .  .  Nor  does 
the  possession  of  the  certificate  by  the  bene- 
ficiary deprive  the  member  of  the  right  to 
make  the  change.  .  .  .  In  this  respect 
there  is  a  marked  distinction  between  an 
ordinary  policy  of  life  insurance  and  a  cer- 
tificate of  membership  in  a  benevolent  so- 
ciety. In  the  former  the  beneficiary's  inter- 
est is  a  vested  right  immediately  upon  the 
issuing  of  the  policy;  whereas,  in  a  benev*- 
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lent  society  like  plaintiff,  the  beneficiary 
has  no  vested  right  in  the  certificate  before 
the  death  of  the  member  on  whose  account 
It  was  issued,  and  the  member  may  change 
the  beneficiary  without  the  consent  of  the 
beneficiary."  If  respondent's  contention  in 
this  cause  is  to  be  maintained,  that  the  non- 
forfeiture statute  is  arbitrary,  and  fixes  a 
net  value  to  all  classes  of  policies  and  bene- 
fit certificates,  whether  of  the  regular  or 
old-line  or  fraternal  benevolent  association, 
then  manifestly  the  distinction  drawn  in  the 
Bunch  Case  is  incorrect. 

We  do  not  think  it  will  be  seriously  de- 
nied that  to  whatever  insurance  policy  the 
nonforfeiture  statute  can  be  made  applica- 
ble, such  statute  is  impliedly  embraced  in 
the  contract,  and  immediately  upon  the  issu- 
ing of  such  a  policy  the  beneficiary's  interest 
is  a  vested  right.  The  certificate  in  the 
Bunch  Case  was  substantially  in  the  form 
of  the  certificate  involved  in  this  proceed- 
ing, with  the  usual  provisions,  upon  the 
failure  to  pay  the  assessments,  that  the  cer- 
tificate should  be  null  and  void  and  of  no 
effect,  and  we  must  admit  dullness  in  com- 
prehension of  a  statement  of  a  legal  proposi- 
tion, unless  this  court  means  to  say  in  the 
Bundi  Case  that  the  benefit  certificate  is- 
sued by  a  fraternal  or  benevolent  associa- 
tion which  looks  to  the  coll<$ction  of  assess- 
ments for  the  payment  of  the  amount  em- 
braced in  the  certificate  is  absolutely  value- 
less to  the  beneficiary  unless  the  conditions 
are  complied  with  and  the  death  of  the 
member  to  whom  the  certificate  was  issued 
takes  place.  With  the  rule  announced  in 
the  Bunch  Case  we  are  entirely  satisfied; 
it  correctly  states  the  law,  and,  in  our  opin- 
ion, clearly  marks  the  distinction  that  has 
been  universally  approved  by  the  courts  of 
this  country  between  benefit  certificates  of 
the  character  in  the  case  at  bar  and  regular 
or  old-line  insurance  companies.  It,  in  ef- 
fect, says  to  the  beneficiary  in  certificates  of 
the  character  in  the  case  at  bar,  that  the 
certificate  held  by  the  member  to  whom  it 
was  issued  is  valueless  to  you  as  long  as  he 
lives,  and  is  equally  valueless  upon  his 
death,  unless  there  has  been  no  default  in 
the  payment  of  the  assessments  and  dues, 
which  are  conditions  precedent  to  the  keep- 
ing in  force  of  such  certificate.  Valliant,  J., 
in  McMahon  v.  Supreme  Tent  K.  of  M.  151 
Mo.  522,  52  S.  W.  384,  in  speaking  of  fra- 
ternal beneficiary  associations,  said  that 
"it  is  essential  to  the  life  of  these  societies 
that  the  members  pay  the  assessments 
promptly,  as  their  laws  require.  As  a  gen- 
eral rule,  it  is  cheap  insurance;  its  cost  is 
calculated  at  the  lowest  rate  at  which  it 
•an  be  carried,  and,  if  the  society  is  lax 
•nd  its  officers  carry  the  sentimental  feature 
•f  its  organization  too  tar  into  its  business 
SL.R.A.(N.S.) 


management,  it  is  liable  to  fail  of  its  benefi- 
cent purpose."  In  Northwestern  Masonie 
Aid  Asso.  V.  Waddill,  138  Mo.  628,  40  S. 
W.  648,  it  was  sou^^t  in  that  proceeding 
by  plaintiff,  a  corporation  organized  under 
the  laws  of  the  state  of  Illinois,  doing  busi- 
ness in  this  state  on  the  assessment  plan, 
to  enjoin  the  superintendent  of  insurance 
from  levying  and  collecting  a  tax  of  2  per 
cent  upon  premiums  received  by  plaintiff  in 
this  state  under  the  provisions  of  §  2  of  an 
act  of  the  general  assembly,  approved  March 
20,  1896  (Acts  1896,  p.  198),  which  provided 
substantially,  that  every  insurance  com- 
pany or  association  not  organized  under  the 
laws  of  tills  state  should  annually  pay  • 
tax  upon  the  premiiuns  received,  whether  io 
cash  or  in  notes,  in  this  state,  or  on  account 
of  business  done  in  this  state.  It  was  in- 
sisted in  that  proceeding  by  the  superintend- 
ent of  insurance  that  the  power  to  lev^  and 
collect  the  tax  in  question  was,  by  {  ^ 
heretofore  referred  to,  conferred  upon  him. 
In  determining  the  propositions  involved  ia 
that  proceeding,  the  court  pointed  out  the 
provisions  of  the  statute  in  respect  to  in- 
surance companies  on  the  assessment  plan. 
It  was  said  by  the  court  in  that  case,  pre- 
liminary to  the  announcement  of  the  rule  of 
law  applicable  to  it,  that  "such  companies 
are  defined,  their  organization  provided  for, 
the  terms  prescribed  upon  which  foreign 
corporations  of  that  character  shall  be  per- 
mitted to  do  btibineae  in  this  state;  and  by 
i  6869  of  that  article  [Rev.  Stat  1889,  | 
6869]  it  is  provided  'that  nothing  herein 
contained  shall  subject  any  corporation  do- 
ing business  under  this  article  to  any  other 
provisions  or  requirements  of  the  general 
insurance  laws  of  this  state,  except  as  dis- 
tinctly herein  set  forth.'"  The  court  very 
clearly  pointed  out  the  importance  of  the 
distinction  between  the  use  of  terms  in  dif- 
ferent sections  of  the  statute  in  the  inter- 
pretation of  such  statute  in  respect  to  the 
companies  or  associations  embraced  within 
their  terms.  The  superintendent  of  insur- 
ance in  that  case  sought  to  treat  assess- 
ments received  by  the  plaintiff,  that  was  do- 
ing a  business  in  this  state  upon  the  assess- 
ment plan,  as  premiums,  and  bring  such 
assessments  witiiin  the  meaning  of  f  2, 
heretofore  referred  to,  which  was  one  of 
the  provisions  or  requirements  of  the  general 
insurance  law  of  this  state  applicable  to 
regular  or  old-line  insurance  companies. 
Insurance  companies  on  the  assessment  plan 
were  expressly  exempted  from  the  applica- 
tion of  the  provisions  or  requirements  of  the 
general  insurance  laws  of  this  state,  except 
such  as  are  distinctly  set  forth  in  such  laws. 
Brace,  J.,  speaking  for  this  court,  in  dis- 
cussing the  proper  and  correct  interpreta- 
tion of  the  statutes  involved  in  tiie  pro- 
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oeeding  before  the  court,  clearly  indicated 
the  importance  of  considering  the  terms 
employed  in  the  provisions  of  a  statute  in 
reaching  a  conclusion  as  to  the  correct  and 
proper  interpretation  of  its  true  meaning. 
He  said  that  "the  plaintiff  and  the  com- 
panies named  in  the  petition  are  insurance 
companies  on  the  assessment  plan,  as  defined 
in  this  article,  and  under  it,  doing  busi- 
ness in  this  state.  To  hold  that  moneys  re- 
ceived by  them  as  'assessments'  under  this 
plan  are  'premiums,'  within  the  meaning 
«f  I  2  (5058),  which  is  now  one  of  the 
'provisions  or  requirements  of  the  general 
insurance  laws  of  this  state,'  would  not  only 
be  to  confound  terms  and  disregard  the  well- 
daflned  distinction  made  between  them  by 
the  statute  as  a  whole,  but  to  ignore  or 
directly  contravene  the  proviso  of  i  5869. 
'  Hanford  v.  Massachusetts  Ben.  Asso.  122 
Mo.  60,  26  8..  W.  680.  This,  of  course,  can- 
not be  done  under  ordinary  circumstances." 
It  must  b«  conceded  that  the  mere 
designation  of  payments,  made  upon  a  poli^ 
of  insurance  or  a  benefit  certificate  bearing 
«I1  the  marks  of  r^ular  or  tdd-line  in- 
•urance,  aa  assessments,  does  not  make  them 
assessments  simply  to  call  them  by  that 
Bame;  but  where  it  appears,  as  is  disclosed 
by  the  record  in  the  case  at  bar,  that  the 
payment  of  the  insurance  is  dependent  upon 
the  payment  of  the  monthly  assessments  and 
dues  by  the  members  holding  certificates,  it 
can  be  appropriately  said  that  to  apply  the 
■onforfeiture  statute,  which  clearly  con- 
templates policies  upon  which  fixed  premi- 
ums are  paid,  to  the  benefit  certificate  in 
the  ease  at  bar,  which  required  the  payment 
of  monthly  assessments  and  dues  to  keep  it 
in  force,  would  be  not  only  to  confoiind 
terms  and  disregard  the  well-defined  dis- 
tinction made  between  them  by  the  statute 
as  a  whole,  but  would  ignore  the  true  in- 
tent and  meaning  of  such  nonforfeiture 
statute.  The  conclusion  herein  reached,  that 
the  iionforfeiture  provisions  of  (  7897  have 
no  application  to  the  benefit  certificate, 
finds  additional  support  by  the  provisions 
of  I  7898,  relating  to  the  same  subject.  This 
section  provides:  "At  any  time  after  the 
payment  of  three  or  more  full  annual  pre- 
miums, and  not  later  than  sixty  days  from 
the  beginning  of  the  extended  insurance  pro- 
Tided  in  the  preceding  section,  the  legal 
holder  of  a  policy  may  demand  of  th«k  com- 
pany, and  the  company  shall  issue,  its  paid- 
up  policy,  which,  in  case  of  an  ordinary  life 
policy,  shall  be  tor  such  an  amount  as 
three  fourths  of  the  net  value  of  the  regu- 
lar policy  at  the  age  and  date  of  lapse,  com- 
puted according  to  actuaries'  or  com- 
bined experience  table  of  mortality,  with 
interest  at  the  rate  of  4  per  cent  per  an- 
num, without  deduction  of  indebtedness  on 
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account  of  said  policy,  will  pui  chase,  ap- 
plied as  a  net  single  premium  upon  the  said 
table  of  mortality  and  interest  rate  afore- 
said; and  in  case  of  a  limited  payment  of 
life  policy,  or  of  a  continued  payment  en- 
dowm^it  policy,  payable  at  a  certain  time, 
or  at  death,  it  shall  be  for  an  amount  bear- 
ing such  proportion  to  the  amount  of  the 
original  policy  as  the  number  of  complete 
annual  premiums  actually  paid  shall  bear 
to  the  number  of  such  annual  premiums 
stipulated  to  be  paid:  Provided,  that  from 
such  amount  the  company  shall  have  a  right 
to  deduct  the  net  reversionary  value  of  all 
indebtedness  to  the  company  on  account  of 
such  policy;  and  provided  further,  that  the 
policy  holder  shall,  at  the  time  of  making 
demand  for  such  paid-up  policy,  surrender 
the  original  policy,  legally  discharged,  at 
the  parent  office  of  the  company."  Sections 
7897  and  7898  relate  to  the  same  subject, 
and  should  be  construed  together.  Black  on 
Oonstr.  ft  Interpretation  of  Laws,  204,  in 
treating  this  subject,  says:  "Statutes  in 
pari  materia  are  to  be  construed  together; 
each  legislative  act  is  to  be  interpreted  with 
reference  to  other  acts  relating  to  the  same 
n»tter  or  subject.  The  reasons  which  sup- 
port this  rule  are  twofold.  In  the  first 
place,  all  the  enactments  of  the  same  legis- 
lature on  the, same  general  subject-matter 
are  to  be  regarded  as  parts  of  one  uniform 
system.  .  <  .  In  the  course  of  the  en- 
tire legislative  dealing  with  the  subject  we 
are  to  discover  the  progressive  development 
of  a  uniform  and  consistent  design.  .  . 
In  the  passage  of  each  act,  the  legistative 
body  must  be  supposed  to  have  had  in  mind 
and  in  contemplation  the  existing  l^sla- 
tion  on  the  same  subject,  and  to  have  shaped 
its  new  enactment  with  reference  thereto. 
.  .  .  Secondly,  the  rule  derives  support 
from  the  principle  which  requires  that  the 
interpretation  of  a  statute  shall  be  such,  if 
possible,  as  to  avoid  any  repugnancy  or 
inconsistency  between  different  enactments 
of  the  same  legislature.  To  achieve  this  re- 
sult it  is  necessary  to  consider  all  previous 
acts  relating  to  the  same  matters,  and  to 
construe  the  act  in  hand  so  as  to  avoid,  as 
far  as  may  be  possible,  any  confiict  between 
them." 

It  is  but  a  common  rule  of  interpretation 
of  a  statute  that  the  courts,  in  seeking  the 
true  intent,  meaning,  and  purpose  of  one 
section,  will  caJI  to  ito  aid  the  provisions 
of  other  sections  of  the  same  statute,  treat- 
ing of  the  same  subject.  This  court  would 
not  be  warranted  in  ignoring  the  provisions 
of  §  7898,  if  its  provision  in  any  way  indi- 
cate the  nature  and  character  of  policies 
contemplated  by  the  nonforfeiture  section, 
7897.  It  is  immaterial  that  they  are  sep- 
arate sections;  th^  must  be  construed,  oov- 
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ering,  as  they  do,  the  same  'subject-matter, 
as  though  their  provisions  were  embraced 
in  one  section.  That  i  7898  clearly  indi- 
cates that  the  policies  contemplated  by  the 
nonforfeiture  section  are  such  as  will  admit 
of  the  holder  of  a  policy  to  obtain  a  paid-up 
policy,  as  provided  by  the  statute,  is  too 
plain  for  discussion.  In  other  words,  the 
policies  contemplated  in  the  nonforfeiture 
section  must  be  broad  enough  to  cover  both 
extended  insurance  by  reason  of  the  net 
value  of  the  policy,  as  provided  by  that  sec- 
tion, and  the  right  to  a  paid-up  policy,  as 
provided  in  {  7808.  The  right  to  a  paid-up 
policy  is  as  broad  as  the  ri^t  to  extended 
insurance,  and  we  see  no  escape  from  the 
conclusion  that  no  other  policy  can  be 
meant  to  be  embraced  in  I  7897  than  those 
which  will  admit  of  the  enforcement  of  the 
rights  so  clearly  pointed  out  in  the  two  sec- 
tions treating  of  the  subject.  The  pro- 
visions of  f  7898  make  it  so  apparent  as 
to  what  class  of  policies  are  meant  to  be 
embraced  in  |  7897  that  it  does  not  admit  of 
dispute.  It  plainly  recognizes  the  right  of 
extended  insurance,  and  then,  in  effect,  says 
to  the  holder  of  a  policy:  "If  you  do  not 
care  to  take  extended  insurance  any  time 
within  sixty  days  from  the  beginning  of 
your  extended  insurance,  as  provided  by  g 
7897,  you  may  demand  a  paid-up  policy;" 
hence,  the  policy  contemplated  by  |  7897 
nnist  be  of  that  nature  and  character  «s  will 
cover  either  right  the  policy  holder  may 
elect  to  avail  himself  of  when  the  condi- 
tions designated  by  the  statute  confront 
him.  With  this  interpretation  of  !|  7897 
and  7898,  it  is  only  necessary  to  add  that 
no  one  will  seriously  contend  that  the  bene- 
fit certificate  upon  which  this  suit  is 
brought  is  that  character  of  policy  con- 
templated by  the  nonforfeiture  section,  and 
broad  enough  to  cover  both  extended  insur- 
ance purchased  by  the  net  value  of  the 
policy  at  the  time  of  the  forfeiture  and  the 
right  to  a  paid-up  policy.  It  therefore 
must  be  held  tiiat  the  benefit  certificate 
sued  on  does  not  fall  either  within  that 
class  of  policies  known  and  recognized  in 
insurance  circles  as  will  admit  of  the  holder 
obtaining  a  paid-up  policy,  as  provided  in 
§  7898,  to  which  alone  the  nonforfeiture  pro- 
visions of  §  7897  are  directed  and  made  ap- 
plicable. It  is  insisted,  however,  by  learned 
counsel  for  respondent,  that  this  is  not  a 
correct  interpretation  of  the  nonforfeiture 
law,  for  the  reason  that  no  kind  of  policies 
are  excepted  from  the  nonforfeiture  statute; 
hence  all  kinds  are  embraced  within  it. 
This  reasoning  is  ingenious,  but  by  no  means 
sound.  The  two  sections  of  this  statute  (and 
they  must  necessarily  be  construed  together) 
in  plain  and  unambiguous  terms  point  out 
the  character  of  policies  to  which  the  non- 
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forfeiture  law  is  meant  to  apply,  and  the 
rights  to  which  the  policy  holder  is  entitled ; 
hence  it  would  be  illogical  to  say  that  it 
embraced  others  of  an  entirely  different 
character.  If  that  was  true,  it  would  sim- 
ply amount  to  imponting  into  the  statute  a 
character  of  policy  which,  if  forfeited,  would 
not  admit  of  the  full  enforcement  of  the 
rights  guaranteed  by  the  provisions  of  the 
statute. 

2.  This  brings  us  to  the  consideration  of 
the  second  and  only  remaining  branch  of 
the  proposition  presented  in  this  contro- 
versy, or,  rather,  to  the  discussion  of  the 
soundness  of  the  second  reason  assigned,  as 
heretofore  indicated,  why  the  nonforfeiture 
section  was  not  applicable  to  the  benefit  cer- 
tificate sued  on  in  this  proceeding;  that  is, 
the  benefit  certificate  in  suit  having  been 
issued  by  a  fraternal  beneficiary  association,  < 
under  the  law  in  force  at  the  time  of  the 
default  in  the  payment  of  the  monthly  dues 
and  assessments  (which  were  essential,  un- 
der the  express  provisions  of  the  certificate, 
to  keep  it  in  force),  the  defendant  fraternal 
beneficiary  association  was  exempted  from 
the  provisions  of  that  section.  No  one  can 
read  the  numerous  acts  of  the  legislature 
from  the  time  fraternal  beneficiary  as- 
sociations were  authorized  to  do  business 
in  this  state  without  being  convinced  be- 
yond question  that  it  has  ever  been  the 
policy  of  this  state  to  exempt  such  associa- 
tions from  the  general  insurance  laws  ap- 
plicable to  regular  or  old-line  insurance. 
The  reasonable  limits  of  this  opinion  must 
be  our  apology  for  failing  to  fully  review 
all  the  legislation  upon  the  subject. of  titn- 
temal  beneficiary  associations,  as  well  as 
our  failure  to  reproduce  the  numerous  acts 
of  the  general  assembly  treating  of  the 
subject,  hence  we  must  be  content  with  a 
brief  reference  to  such  legislation. 

The  first  act  of  the  legislature  respecting 
associations  of  this  character  waa  enacted  in 
1868.  This  enactment  was  followed  by  nu- 
merous aots  of  tiie  legislature  amending  and 
making  other  changes  in  the  law  applica- 
ble to  fraternal  beneficiary  associations.  It 
is  unnecessary,  however,  to  burden  this 
opinion  with  a  recitation  of  the  provisions 
of  these  numerous  acts  prior  to  the  act  of 
1881,  for  they  shed  no  lig^t  upon  the  ques- 
tion involved  in  this  controversy.  The  act 
of  Aferch  8,  1881  (Laws  1881,  p.  87),  au- 
thorized the  issuance  of  benefit  certificates 
by  benevolent  or  charitable  associations  or 
societies,  and  expressly  provided  that  an  as- 
sociation issuing  a  certificate  for  the  pay- 
ment of  any  sum  of  money  to  become  due 
and  payable  upon  the  death  of  a  member 
from  the  proceeds  and  assessments  or  dues 
collected  from  the  member  thereof  should 
not  be  deemed  an  yu^^^gp^g^ub- 
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j«et  to  tbe  general  insurance  laws  of  the 
state.  This  enactment  authorized  the  trans- 
action of  business  in  this  state  by  associa- 
tions incorporated  under  the  laws  of  this 
state  or  any  other  state  or  territory  of  the 
United  Swtes.  Thus  the  law  remained  until 
the  Revision  of  1880,  when  the  provisions 
respecting  the  right  of  foreign  associations 
to  do  business  in  this  state,  under  the  act 
of  1881,  were  omitted.  Thus  the  law  stood 
from  1889  until  1897,  when  the  general 
assembly,  at  its  session  in  1897,  enacted 
the  law  which  is  now  in  force,  defining  and 
regulating  fraternal  beneficiary  societies,  re- 
pealing II  2823  and  2824  of  the  Revised 
Statutes  of  Missouri,  1889,  and  substituting 
and  enacting  new  sections  in  lieu  thereof. 
Laws  1897,  p.  132.  The  1st  section  of  that 
act  provided  that  "such  associations  shall 
be  governed  by  this  act,  and  shall  be  ex- 
empt from  the  provisions  of  the  insurance 
laws  of  this  state,  and  shall  not  pay  a 
corporation  or  oUier  tax,  and  no  law  here- 
after passed  shall  be  applied  to  them,  un- 
less l^ey  be  expressly  designated  therein, 
and  sudi  fraternal  beneficial  r.S8ociations 
may  create,  maintain,  disburse,  and  apply  a 
reserve'  or  emergency  fund  in  accordance 
with  its  constitution  or  by-laws."  And  the 
2d  section  of  the  act  was  as  follows:  "Sec- 
tion 2.  AU  such  associations  coming  within 
the  description  as  set  forth  in  |  1  of  that 
act,  organized  under  the  laws  of  this  or  any 
other  state,  province,  or  territory,  and  now 
doing  business  in  this  state,  may  continue 
sueh  business,  provided  that  they  hereafter 
comply  with  the  provisions  of  this  act  regu- 
lating annual  reports  and  the  designation 
of  the  superintendent  of  the  insurance  de- 
partment as  the  person  upon  whom  process 
may  be  served,  as  hereinafter  provided." 
The  record  discloses  that  it  was  while  Uie 
law  of  1881  was  in  force,  which  authorized 
the  issuance  of  benefit  certificates  by  frater- 
nal associations,  whether  organized  uttder 
the  laws  of  this  state  or  any  other  state  or 
territory,  and  which  exempted  such  associa- 
tion from  the  application  of  the  general  in- 
surance laws,  that  the  original  certificate  for 
$3,000  was  issued  to  Jacob  Westerman.  The 
date  of  ^at  certificate  was  the  13th  day  of 
August,  1883.  In  1803  the  rules  and  regula- 
tions of  the  defendant  association  had  been 
so  changed  as  to  authorize  the  issuance  of 
eertiflcates  for  $5,000,  and,  under  this  change 
of  rules,  as  is  indicated  by  the  application, 
Mr.  Westerman  did  not  apply  for  a  new  con- 
tract or  new  certificate,  unless  by  legal  con- 
struction it  is  to  be  made  a  new  contract, 
and  a  new  certificate.  He  stated  in  his  ap- 
pHcatton :  "I  am  now  insured  in  the  Endow- 
ment Rank  for  $3,00*,  and  desire  to  in- 
crease to  $5,000,  or  two  addiUonal  thou- 
sands." This  benefit  certificate  was  issued 
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in  1893  for  the  increased  amount  of  $2,000, 
including  the  former  amount  of  $3,000,  mak- 
ing, a  totel  of  $5,000.  The  record  also  dis- 
closes that,  after  the  enactment  of  the  law 
of  1897,  the  defendant  association,  of  which 
Mr.  Westerman  was  a  member,  complied 
with  the  provisions  of  that  act,  and  that 
Mr.  Westerman  continued  to  pay  his  assess- 
mento  and  dues,  as  provided  by  his  contract, 
for  a  period  of  nearly  three  years  after  the 
law  of  1897  was  in  full  force. 

The  contention  of  respondent  is  that  upon 
such  state  of  facte  and  the  law  correctly  ap- 
plied to  it  (there  being  no  law  in  force  in 
this  state  from  1889  to  1897  authorizing  the 
defendant  association  to  transact  business 
as  a  fraternal  beneficiary  association,  and  the 
benefit  certificate  med  on  bearing  date  in  the 
year  1893),  the  nonforfeiture  statute  hereto- 
fore referred  to  is  applicable  to  and  must 
gov<em  the  benefit  certificate  in  suit.  This 
contention  is  predicated  upon  the  doctrine 
announced  by  Marshall,  J.,  speaking  for  this 
court  in  the  case  of  Kern  ▼.  Supreme  Ooun- 
cil,  A.  L.  of  E.  167  Mo.  471,  67  S.  W.  262. 
It  is  true,  in  that  ease  the  provision  of  the 
general  insurance  law  which  provided  "that 
no  misrepresentetione  in  procuring  a  policy 
of  insurance  shall  be  deemed  material  or 
avoid  the  policy  unless  the  matter  mis- 
represented shall  have  actually. contributed 
to  the  contingency  or  event  on  which  the 
policy  is  to  become  due  and  payable,  and 
whether  it  so  contributed  in  any  case  shall 
be  a  question  for  the  jury,"  was  held 
applicable  to  that  benefit  certificate.  But 
we  take  it  that  it  by  no  means  necessarily 
follows  iliat  the  nonforfeiture  stetute  is 
alike,  and  also  must  be  made,  applicable  to 
benefit  certificates  of  that  character.  The 
application  of  that  provision  of  the  gen- 
eral insurance  laws  or  the  provision  in 
respect  to  suicide  constituting  no  defense 
to  certificates  of  this  character  falls  far 
short  of  meaning  that  every  provision  of  the 
general  insurance  law  shall  be  applied  to 
certificates  of  this  character;  uid  it  may. 
for  the  purposes  of  this  case,  be  conceded 
that  certain  provisions  of  the  general  in- 
surance laws  may  be  broad  enough  to  em- 
brace within  such  provisions  certificates  of 
the  character  issued  by  the  defendant  as- 
sociaUon,  yet  this  would  not  authorize  this 
court  to  apply  the  provisions  of  the  non- 
forfeiture statute  to  a  benefit  certificate, 
which,  as  heretofore  pointed  out,  is  not  em- 
braced or  contemplated  by  the  provisions 
of  such  nonforfeiture  stetute.  The  case  of 
Sams  ▼.  St.  Louis  ft  M.  River  R.  Co.  174 
Mo.,  loc.  cit.  69,  61  L.RJL  476,  73  S.  W. 
686,  is  illustrative  of  this  question.  The 
vital  proposition  involved  in  that  case  was 
whether  the  term  "railroad"  in^the  8ta<tato 
included    street    railroa^  ^^^(^umber    «l 
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were  cited  In  the  opinion  to  show  that 
in  many  instances  an  act  concerning  rail- 
roads had  been  held  to  include  street  rail- 
roads. Judge  Valliant,  speaking  for  this 
court,  we  think,  very  clearly  pointed  out  the 
true  rule.  He  said:  "For  some  purpose 
the  law  recognizes  several  species  of  rail- 
roads and  railroad  companies,  and  recog- 
nizes a  distinction  between  a  'railroad'  and 
a  'street  railroad.'  Statutes  xising  the  gen- 
eral term  'railroad'  may  or  may  not  apply 
to  a  'street  railroad.'  .  .  .  When  the 
word  'railroad'  is  used  in  a  statute,  if  we 
want  to  know  if  it  is  intended  to  embrace 
in  its  meaning  a  street  railroad,  we  must 
look  at  the  connection  in  which  it  is  used." 
Many  of  the  statutes  of  this  state  concern- 
ing railroads  apply  to  street  railroads,  while 
other  statutes,  in  the  very  nature  of  the 
case,  eonld  not  io  so.  Judge  Gantt,  in  his 
dissenting  opinion  in  thait  case,  fully  recog- 
nized the  application  of  the  rule,  and  he 
said:  "That  there  are  many  provisions  of 
the  various  acts  in  regard  to  railroads 
whioh  do  not  apply  to  street  railroads  may 
be,  and  is,  conceded." 

While  it  may  be  that,  at  the  date  of  the 
renewal  of  the  certificate  in  suit,  which 
simply  had  for  its  purpose  to  inerease  the 
amount  of  insurance  $2,000,  there  wias  no 
law  in  this  state  which  authorized  a  foreign 
fraternal  beneficiary  association  to  trans- 
act business,  yet  it  Itr  manifest  that  the 
certificate  issued  was  similar  to  those  issued 
by  fraternal  organizations  authorized  to  do 
business.  Its  sonrce  of  power  to  issue  the 
certificate  was  by  the  act  of  Congress  mak- 
ing it  a  fraternal  benefleiary  association. 
There  is  ao  pretense  that  it  had  complied 
with  the  law  to  transact  business  under  the 
general  insurance  laws  of  the  state.  It 
never  held  itself  out  to  the  public  as  a 
regular  insurance  company;  it  limited  the 
issuance  of  its  certificates  to  its  members; 
it  was  not  organized  for  gain  or  profit; 
there  were  no  policy  holders  who  could 
participate  in  any  profit,  and  whether  or 
not  it  was  authorized  to  do  business  in  this 
stwte,  it  is  apparent  that,  Mr.  Westerman 
being  a  member  of  the  association,  it  was 
clearly  his  intention  to  contract  with  it  as 
a  fraternal  association,  and  not  aa  a  regular 
or  old-line  insurance  company.  The  state 
department  did  not  regard  it  as  doing  an 
insurance  business  along  regular  lines  con- 
templated by  the  general  insurance  laws. 
It  had  not  complied  with  the  provisions  of 
the  law  applicable  to  regular  insurance  com- 
panies, and  there  was  no  effort  by  the  state 
department  to  challenge  its  authority  to  do 
business  in  this  state,  as  was  done  in  the 
ease  of  State  ex  rel.  Atty.  <3«n.  v.  Mer- 
chant's Exch.  Mut  Benev.  Soe.  72  Mo.  140. 
Therefore,  in  harmony  with  the  principles 
SL.R.A.(N.S.) 


announced  in  the  Sams  Case,  in  determining 
whether  the  nonforfeiture  section  of  the 
statute  is  applicable  to  a  policy  or  benefit 
certificate,  we  must  look  to  the  nature  and 
character  of  the  certificate  issued,  and  thua 
determine  whether  such  certificates  are  em- 
braced within  the  meaning  of  such  non- 
forfeiture statute.  We  are  unwilling  to  say 
that  ihe  benefit  certificate  involved  in  this 
proceeding  was  issued  in  such  form  and 
under  such  circumstances,  as  is  disclosed 
by  the  record,  as  to  warrant  this  court  in 
holding  that  it  is  embraced  within  the 
meaning  of  the  nonforfeiture  statute  and 
falls  within  its  provisions.  Aside  from  all 
that  has  been  heretofore  said  in  relation  to 
this  certificate,  we  are  of  the  opinion  that, 
upon  the  disclosures  of  the  record  in  this 
proceeding,  the  rights  of  the  parties  in  this 
certificate  of  insurance  are  governed  by  the 
act  of  1897.  The  benefit  certificate  in  suit 
upon  its  face  discloses  that  it  was  taken  sub- 
ject to  the  laws,  rules,  and  regulations  of 
the  Supreme  Lodge,  Knights  of  Pythias,  then 
in  force  or  that  mi^t  thereafter  be  enacted. 
Mr.  Westerman,  in  his  application,  agreed 
that  his  contract  should  be  controlled  by  ths 
laws  now  in  force  or  that  might  hereafter, 
from  time  to  time,  be  enacted  by  said  Su- 
preme Lodge.  The  certificate  states  upon 
its  face  that  the  beneficiary  named  therein 
should  have  no  vested  right  in  or  under  it 
until  the  death  of  the  member.  It  further 
stipulates  that  the  member  may  change  the 
beneficiary  at  any  time  ha  might  desire  so 
to  do.  It  is  conceded,  of  course^  that  his 
right  to  change  the  beneficiary  would  be 
limited  to  making  such  change  as  to  per- 
sons that  occupied  such  relation  to  him  as 
would  bring  them  within  the  scope  and  pur- 
poses of  the  society. 

As  before  stated,  the  defendant  association 
complied  with  the  provisions  of  the  act  of 
1897  and  was  doing  business  in  this  state 
under  its  authority  from  and  after  its  pas- 
sage. Westerman  eontinued  to  pay  assess- 
ments and  dues  after  ths  defendant  as- 
sociation complied  with  the  provisions  of  ths 
act  of  1807  until  June  10,  1899.  Mr. 
Westerman,  .  to  whom  this  certificate  was 
issued,  died  in  1900,  and  the  act.  of  18t7, 
under  which  the  defendant  had  been  acting 
for  more  than  three  years,  was  in  full  foree 
and  effect.  It  is  clear,  under  the  well-set- 
tled law  of  this  state,  tiiat  plaintiff  had  no 
vested  right  in  the  benefit  eertifleats  in  suit 
at  the  time  of  the  passage  of  ths  set  of 
1807.  This  was  expressly  decided  in  Ma- 
sonic Benev.  Asso.  v.  Bunch,  109  Mo.  880,  10 
S.  W.  S6,  and  in  that  case  the  cartifieste 
involved  was  issued  by  a  foreign  beoevoleat 
association  prior  to  tke  act  of  1881,  which 
is  referred  to  in  the  ease  of  Kem  v.  Supreme 
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252,  and  which  authorized  fraternal  associ- 
ations to  do  business  in  this  state  and  ex- 
empted them  from  the  general  insurance 
laws.  Hence  w«  take  it  that  the  doctrine 
announced  in  the  Bunch  Case  was  predicat- 
ed upon  the  form  of  the  benefit  certificate. 
In  Wells  V.  Covenant  Mut.  Ben.  Asso.  126 
Mo.  630,  29  S.  W.  607,  the  benefit  certificate 
was  issued  by  a  foreign  benevolent  so- 
ciety in  August,  1879,  and  prior  to  the  act 
of  1881.  The  same  doctrine  announced  in 
the  Bunch  Case  was  held  applicable  to  that 
case,  and  Burgess,  J.,  speaking  for  the  court, 
said:  "That  plaintiff  had  no  vested  in- 
terest or  property  in  the  certificate  at  the 
time  of  its  surrender  by  her  husband,  but 
simply  an  expectancy  which  might  have 
been  devested  by  her  husband  by  surren- 
dering it,  seems  well-settled  law.  It  was 
so  held  by  this  coitrt  in  Masonic  Benev. 
Asso.  V.  Bunch,  supra,  after  an  exhaustive 
review  of  all  the  authorities."  Both  of 
those  cases  were  cited  approvingly  by  Mar- 
shall, J.,  in  United  States  Casualty  Co.  v. 
Kacer,  169  Mo.  301,  68  L.R.A.  436,  92  Am. 
St.  Rep.  64'I,  69  S.  W.  370.  In  Morton  v. 
Royal  Tribe  of  Joseph,  93  Mo.  App.  78,  the 
vital  question  in  that  case  was  as  to  the 
application  of  the  suicide  provision  in  fhe 
general  insurance  law  and  as  to  whether  the 
law  of  1889,  applicable  to  life  insurance, 
should  be  applied  to  the  certificate  in  suit, 
or  whether  it  was  governed  by  the  act  of 
1897  relating  to  fraternal  beneficiary  as- 
sociations. The  certificate  declared  on  in 
the  first  count  of  the  petition  was  issued 
May  6,  1896,  and  prior  to  the  passage  of  the 
law  of  1897.  It  was  insisted  in  that  case, 
as  it  is  in  the  case  at  bar,  that  the  cer- 
tificate should  be  governed  by  the  law  of 
1889,  and  that,  as  no  assessments  were 
made  to  meet  losses  of  the  class  designated 
in  the  certificate,  but  that  the  fund  was 
raised  by  the  payment  of  fixed  dues,  payable 
at  certain  periods,  it  was  old-line  insurance, 
and  therefore  the  suicide  clause  in  the  con- 
tract should  be  held  inoperative  and  of  no 
force  or  effect  Judge  Bland  wrote  the  opin- 
ion, which  was  concurred  in  by  Gocde  and 
Barclay,  JJ.  In  discussing  the  contention 
of  plaintiff  in  that  case,  predicated  upon  the 
fact  that  the  certificate  was  issued  prior  to 
the  act  of  1897,  and  that  the  law  of  1889 
should  be  applied,  the  learned  judge,  .speak- 
ing for  the  court,  said:  "Appellants  con- 
tend that  this  certificate  must  be  governed 


prior  to  the  death  of  the  member,  we  would 
readily  yield  to  the  contention,  but  it  is  the 
settled  law  that  neither  the  member  nor  the 
beneficiary  had  any  vested  interest  in  the 
certificate  of  insurance  prior  to  the  death 
of  the  member.  Hofman  v.  Grand  Lodge,  B. 
L.  F.  73  Mo.  App.  47  J  Grand  Lodge,  A.  O. 
U.  W.  V.  Reneau,  76  Mo.  App.  402;  Miller 
V.  United  States  Grand  Lodge,  O.  B.  A.  72 
Mo.  App.  469.  The  certificate  was  accepted 
with  the  condition  that  it  was  subject  to  the 
constitution  and  by-laws  then  in  force  or 
that  might  thereafter  be  adopted,  and  the 
constitution  and  by-laws  then  in  force  and 
that  were  thereafter  adopted  were  made  a 
part  of  the  contract.  There  were  no  vested 
rights  in  anyone  that  could  he  affected  by 
the  change  in  the  constitution  and  by-laws, 
made  in  1898.  The  member  agreed  that 
these  amendments  might  be  made,  and  the 
evidence  is  that  after  they  were  made  and 
were  promulgated  by  the  supreme  officer  of 
the  association  and  published  in  its  official 
organ,  Morton,  who  is  prestuned  to  have  had 
knowledge  of  tlte  amendment,  continued  to 
pay  his  monthly  dues  regularly  without  pro- 
test or  objection  down  to  the  date  of  his 
death,  so  that,  lx>th  by  contract  and  by 
adoption,  the  certificate  was  brought  under 
the  provision  of  the-  amended  constitution 
and  by-laws  of  1889,  and  comes  within  the 
provision  of  the  act  of  1807."  Following 
tha#  cose  and  applying  the  rule  so  clearly 
and  correctly  announced  to  the  case  at  bar, 
it  logically  follows  that  plaintiff  in  this 
case,  at  the  time  the  act  of  1897  went  into 
effect,  had  no  vested  rights  in  such  cer- 
tificate; hence  the  act  of  1897  did  not  im- 
pair any  of  the  rights  of  the  plaintiff,  and 
its  application  to  the  case  at  bar  is  not 
violative  of  article  2,  §  15,  of  the  Constitu- 
tion of  this  state,  which  substantially  pro- 
hibits the  enactment  by  the  general  as- 
sembly of  any  law  impairing  the  obligation 
of  contracts,  or  retrospective  in  its  oper- 
ation. 

In  State  ex  rel.  Kemper  ▼.  St.  LouTs,  K. 
C.  &  N.  R.  Co.  9  Mo.  App.,  loc.  cit.  539, 
it  was  said  by  Thompson,  J,  speaking  for 
the  court,  upon  this  constitutional  provision, 
that  "provisions  of  this  kind  exist,  it  is 
tielieved,  in  the  Constitutions  of  all  the  states, 
and  they  are  generally  held  to  extend  only 
to  the  prohibiting  of  legislation  of  a  retro- 
spective character  which  disturbs  rights  of 
a  private  nature."  In  State  ex  rel.  Police 
by  the  law  of  1889,  and  that,  as  no  assess-  |»Comrs.  v.  County  Court,  34  Mo.,  loc.  cIt. 


ments  were  made  to  meet  losses  of  this  class, 
bat  the  fund  for  that  purpose  was  raised  by 
the  payment  of  periodical  dues,  it  is  old- 
line  insurance,  and  that  the  suicide  statute 
does  not  apply.  If  the  certificate  was  like 
an  ordinary  policy  of  insurance,  or  if  it  had 
Tested  any  beneficiary  interest  in  anyone 
»L.R.A.(N.S.)  78 


571,  Judge  Bates,  responding  to  the  con- 
tentions in  that  ease,  said:  "The  act  is  said 
to  be  retrospective  in  its  operation.  .  .  . 
No  vested  right  is  taken  away  or  impaired 
by  the  act,  nor  does  it  impair  the  obligation 
of  any  contract.  ...  No  rights  had 
been  vested  under  the  previous  acts  which 
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oan  be  disturbed  by  this  act.  The  act  is 
not  retrospective  in  its  operation."  In  Glad- 
nej  T.  S^or,  172  Mo.  318,  60  LJI.A.  880, 
9S  Am.  St  B«p.  617,  72  S.  W.  6S4,  after  a 
full  review  of  all  the  authorities,  it  was 
said  that  "the  term  'retrospective  in  their 
operation,'  as  used  in  our  Bill  of  Rights,  is 
one  which  relates  to  civil  rights  and  proceed- 
ings in  civil  causes  (Ex  parte  Bethunun,  66 
Mo.,  loc.  cit.  549),  hence  the  well-settled 
rule  deduced  from  all  the  authorities  is 
that  the  'acts  of  the  legislature  are  not  to 
be  considered  as  retrospective  unless  they 
impair  rights  that  are  vested,  because  most 
civil  rights  are  derived  from  public  laws.' " 
Rich  V.  Flanders,  39  N.  H.  321,  and  cases 
cited  and  disciissed.  Following  the  rules  aa 
announced  by  the  authorities  herein  re- 
ferred to,  if  plaintiff  in  the  case  at  bar  had 
no  vested  right  in  the  benefit  certificate  in 
suit  at  the  time  the  act  of  1897  went  into 
effect,  and  her  husband,  Mr.  Westerman, 
continued  the  payment  of  his  assessments 
and  dues  after  such  law  was  in  force,  and 
his  default  in  the  payment  of  such  assess- 
ments and  dues  occurring  while  such  law 
was  in  force,  we  see  no  escape  from  the  con- 
clusion, as  was  reached  in  the  Morton  Casp, 
93  Mo.  App.  78,  that  the  benefit  certificate 
in  this  proceeding  is  governed  by  the  act  of 
1897,  which  expressly  exempted  fraternal 
beneficiary  associationa  from  the  general  in- 
surance laws.  , 

In  reaching  the  conclusions  in  this  cause 
as  herein  indicated,  we  are  not  unmindful 
of  the  rules  of  law  announced  in  the  coses 
by  this  court  which  are  chiefly  relied  upon 
by  learned  counsel  for  respondent;  that  is, 
the  cases  of  Toomey  v.  Supreme  Lodge,  R. 
of  P.  147  Mo.  129,  48  8.  W.  936,  and  Kern 
V.  Supreme  CJouncil,  A.  L.  of  E.  167  Mo. 
471',  67  S.  W.  252.  It  is  only  necessary  to 
say  of  these  cases,  so  confidently  relied  upon 
by  respondent,  that  a  careful  analysis  of 
them  mokes  manifest  the  distinguishing 
features  from  the  case  at  bar.  In  the  first 
place,  as  heretofore  pointed  out,  in  neither 
of  them  was  the  question  in  the  case  at  bar 
— that  is,  the  application  of  the  provisions 
of  the  nonforfeiture  statute  to  fraternal 
beneficiary  associations — involved,  nor  was 
it  discussed.  Secondly,  there  is  a  marked 
distinction  between  the  provisions  of  the 
general  insurance  laws  which  were  made 
applicable  in  those  cases  and  the  provisions 
of  the  nonforfeiture  statute,  |  7897,  which 
is  sought  to  be  applied  to  the  defendant  Atg 
sociation  in  this  case.  Without  prolonging 
this  opinion  to  review  and  discuss  the  cor- 
rectness of  the  conclusions  reached  in  those 
cases,  it  is  sufficient  to  say  that  the  dis- 
tinction is  apparent.  On  the  one  hand  it 
may  very  well  be  urged  that  associations 
issuing  certificates  of  the  character  now 
6L.R.A.(N.S.) 


being  discussed  are,  in  a  general  and  m- 
larged  sense,  insurance  companies,  for  the 
reason  that  they  issue  benefit  certificates, 
which  are  payable  upon  the  death  of  the 
member,  and  perform  other  acts  which  are 
similar  to  those  done  by  old-line  insurane* 
companies;  hence  the  provisions  of  the  gen- 
eral insurance  law  as  to  false  and  fraudulent 
representations  at  the  time  of  entering  into 
the  contract,  and  "that  death  by  suicide 
shall  constitute  no  defense,"  may  be  con- 
sidered broad  enough  to  embrace  insurance 
of  the  character  indicated  by  the  certificate 
in  suit.  But,  on  the  other  hand,  it  by  no 
means  follows  that  the  provisions  of  the 
nonforfeiture  statute  applicable  to  regular 
or  old-line  insurance  companies,  which  were 
brought  into  existence  for  the  main  purpose 
of  adjiuting  the  equities  between  the  in- 
surer and  insured,  and  particularly  appli- 
cable to  policies  of  such  companies  where 
definite  and  fixed  premiums  are  charged, 
and  the  amount  of  the  insurance  is  unalter- 
ably fixed  by  the  policy,  should  be  applied  to 
abenefit  certificate  issued  by  a  beneficiary  as- 
sociation, regardless  of  the  fact  whether  such 
certificates  are  embraced  within  the  terms  of 
such  provisions.  The  Toomey  Case  may  fur- 
ther be  distinguished  from  the  case  at  bar. 
As  was  very  appropriately  said  by  Judge 
Bland,  in  Morton  ▼.  Royal  Tribe  of  Joseph, 
supra,  where  it  waa  cited  in  support  of  the 
contention  of  appellant:  It  did  not  have 
under  review  the  law  of  1897,  and  is  there- 
fore inapplicable  to  the  law  and  facts  which- 
control  the  case  at  bar.  Again,  the  dis- 
cfesures  of  the  record  in  the  Tooney  Case 
are  essentially  unlike  the  record  in  the  case 
at  bar.  In  the  opinion  it  is  recited  that  the 
amount  to  be  paid  was  not  dependent  upon 
or  derived  from  the  assessments  upon  the 
members  of  the  association,  and  that  the 
premuims  to  be  paid  by  the  a&^ociation  were 
fixed,  and  the  sum  to  be  paid  to  the  bene- 
ficiary was  certain.  That  is  not  this  case, 
and  the  record  before  us  makes  no  such  dis- 
closure. It  is  sufficient  to  direct  attention 
to  the  disclosures  of  the  record  in  this  case 
heretofore  pointed  out  that  the  amounts  to 
be  paid  by  the  members  are  not  definitely 
fixed,  nor  is  the  amount  to  be  paid  upoa 
death  certain. 

We  see  no  necessity  for  pursuing  this  snb- 
jcct  further.  That  defendant  is  a  fraternal 
beneficiary  association,  in  contemplation  of 
law,  there  can  be  no  dispute.  This  for  years 
was  fully  recognized  by  the  state  depart- 
ment having  supervision  of  all  the  busines* 
pertaining  to  insurance,  and  authorized  the 
defendant  to  maintain  the  business  in  which 
it  is  engaged  as  a  fraternal  beneficiary  as- 
sociation. The  trial  court,  by  its  instruc- 
tions, practically  recognized  that  it  was  a 
fraternal  beneficiary  association,  authorized 
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to  do  business  in  this  state,  and  simply,  in 
effect,  snbmitted  the  question  as  to  whether 
it  was  an  instirance  company,  as  contemplat- 
ed by  the  general  insurance  laws  of  this 
state.  Plaintiff's  husband  was  a  member  of 
th«  association,  recognized  it  as  a  fraternal 
beneficiary  association,  contracted  with  it  as 
such,  and  was  presumed  to  have  complete 
knowledge  of  the  laws,  rules,  and  regulations 
governing  such  association,  and  the  necessity 
of  the  compliance  with  such  rules  and  regu- 
lations in  order  to  maintain  in  force  his 
benefit  certificate.  C!onfronted  with  these 
disclosures  of  the  record,  and  entertaining 
iike  views  as  to  the  law  applicable  to  the 
proposition  involved,  U  most  be  held  that 
plaintiff  was  not  entitled  to  recover.  It  is 
not  inappropriate  to  say  that  it  may  be  that 
some  of  the  numerous  beneficiary  associa- 
tions which  have  been  so  long  recognized 
and  favored  by  the  legislative  policy  of  this 
state  have  wandered  from  tiie  paths  of 
beneficence  originally  contemplated  by  their 
organization,  and  in  many  instances,  re- 
specting the  insurance  features  of  such  or- 
ganizations, do  not  deal  justly  with  their 
members;  yet,  under  the  law  as  it  now  ex- 
ists, the  relief  desired  and  the  remedy  to 
be  applied  for  the  correction  of  the  evils  re- 
stilting  from  the  improper  conditions  sur- 
rounding such  organizations  must  be  Sought 
in  the  legislative  branch  of  the  state  gov- 
ernment. 

We  have  thus  given  expression  to  our 
views  upon  the  controlling  propositions  dis- 
closed 1^  the  record,  which  results  in  the 
conclusion  that  the  judgment  of  the  trial 
court  should  be  reversed;  and  it  is  so  or- 
dered. 

Gantt  and  Burgess,  JJ.,  concur.  Lamm, 
.T.,  concurs  in  the  result.  Brace,  Ch.  J.,  dis- 
sents. Volliant,  J.,  concurs  in  the  state- 
ment of  the  legal  proposition  that  the  non- 
forfeiture provisions  of  §  7897  are  not  ap- 
plicable to  fraternal  beneflcitu-y  associations, 
but  dissents  from  the  conclusion  reached  in 
this  cause  that  the  insurance  was  fraternal 
beneficiary  insurance.  Graves,  J.,  did  not 
■it. 
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T.  J.  WHEELER,  Appt 
(—  N.  C  — ,  63  8.  E.  358.) 

Tax— labor  on  highways. 

1.  Requiring  labor  for  the  working  of 
highways  is  not  taxation. 

Same— double  taxation. 

2.  Even  if  requiring  labor  for  the  work- 
fI..B.A.(N.S.) 


ing  of  highways  is  taxation,  it  is  not  doa> 
ble  taxation  upon  those  required  to  do  the 
work,   but   merely   a   higher    rate   for   the 
maintenance  of  the  roads. 
Same — rate — interference  by  court*. 

3.  The  courts  cannot  interfere  with  the 
rate  of  taxation  which  is  levied  by  the  leg- 
islature for  the  maintenance  of  highways. 
Same — equal  protection  of  laws. 

4._  The  requirement  by  the  Federal  Con- 
stitution  of  equal  protection   of   the   laws 
has  no  application  to  the  method  of  dis- 
tribution of  road  taxes. 
Same — capitation  tax 

6.  Requiring  labor  upon  the  highways 
is  not  a  personal  or  capitation  tax. 
Labor— property  taxation. 

6.  Labor  is  not  property  in  the  sense 
that  it  can  be  liable  to  a  property  tax. 

(March  20,   1906.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Wake  County 
convicting  him  of  failure  to  work  on  the 
public  roads.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  &  0.  Ryan  and  R.  H.  Battle, 
for  appellant: 

The  act  is  unconstitutional. 

Abbott  V.  National  Bank,  176  U.  S.  409, 
44  L.  ed.  217,  20  Sup.  a.  Rep.  153;  Re 
Tiburcio  Parrott,  6  Sawy.  349,  1  Fed.  481. 

Labor  is  property,  and  the  right  to  make 
it  available  is  next  in  importance  to  the 
right  to  life  and  liberty. 

40  Am.  Dig.  Century  ed.  p.  2918. 

Messrs.  Robert  D.  Gilmer,  Attorney  G«i- 
eral,  and  H.  E.  Norris  for  the  State. 

Clark,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  appeals  from  a  conviction 
and  sentence  for  failing  to  work  the  public 


Case   Note.  —  Conscription    of   labor   for 

working  highway  as  a  tax: Most  of 

the  cases  in  point  support  the  decision  in 
the  foregoing  case  that  the  requisition  of 
labor  for  the  working  of  the  public  high- 
ways is  not  taxation.  To  that  effect  are: 
Pleasant  v.  Kost,  29  111.  490,  holding  that 
an  assessment  for  the  repair  of  roads  and 
streets  is  less  like  a  tax  than  an  assessment 
imposed  for  the  purpose  of  widening  streets, 
a  levy  of  which  had  been  previously  held 
not  to  constitute  a  tax;  and  therefore  that 
such  assessment  of  labor,  though  commut- 
able  in  money,  is  not  a  tax  within  a  consti- 
tutional provision  declaring  that  taxes  levied 
for  corporate  purposes  shall  be  uniform  as 
to  persons  and  property  within  the  limits 
of  such  body;  Pox  v.  Rockford,  38  111.  451, 
holding  that  an  assessment  of  road  labor  is 
not  a  capitation  tax  within  the  provision 
of  the  Constitution  exempting  persons  over 
sixty  years  of  age  from  the  payment  of 
capitation  taxes;  Macomb  t.  Twaddle,  4  III 
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roads  *t  Wake  oounty  as  required  by  chap- 
ter 667,  p.  816,  Laws  1905,  amendatory  of 
chapter  SSI,  p.  931,  Laws  1903.  The  appeal 
rests  upon  the  alleged  unconstitutionality 
of  the  statute.  The  defendant  contends: 
(1)  Time  is  money.  Labor  is  a  man's  prop- 
erty, and  therefore  to  exact  his  labor  and 
time  to  work  the  roads  is  to  levy  a  tax 
on  property,  and  such  is  unconstitutional 
unless  ad  valorem.  (2)  That,  if  working  the 
road  is  a  poll  tax,  the  act  is  unconstitution- 
al, because  it  exacts  this  labor  only  of  "able- 
bodied  male  persons  between  the  ages  of 
twenty-one  and  forty-five,"  and  excepts 
"residents  in  incorporated  cities  and  towns 
and  such  as  are  by  law  exempted  or  ex- 
ctised,"  whereas  the  poll  tax  (Ctxist.  art.  5, 
f  1)  is  to  be  laid  on  "every  male  inhabit- 
ant between  the  ages  of  twenfy-one  and 
fifty."  (3)  That  the  requirement  to  work 
the  roads  is  not  placed  upon  those  living  in 
incorporated  towns   and  cities,   and   there- 


fore there  is  a  denial  of  the  equal  protec- 
tion of  the  laws  required  by  the  ■  14th 
Amendment  to  the  Constitutim  of  the  Unit- 
ed States.  (4)  That,  inasmuch  as  the  roads 
are  now  worked  partly  by  taxation,  sup- 
plemented by  labor  exacted  by  the  statute, 
and  the  latter  is  a  property  tax  (a  man's 
labor  being  his  property),  therefore  this  is 
double  taxation. 

These  points  have  been  repeatedly  passed 
upon  adversely  to  the  contentions  of  the  de- 
fendant. State  V.  Sharp,  126  N.  C.  628, 
74  Am.  St.  Rep.  663,  34  S.  E.  264,  which  has 
been  cited  and  approved  in  State  v.  Cov- 
ington, 126  N.  C.  641,  34  S.  E.  272;  BUte 
V.  Carter,  129  N.  O.  660,  40  S.  E.  11;  Brook* 
V.  Tripp,  136  N.  C.  161,  47  8.  B.  401;  State 
V.  HoU(»nan,  139  N.  C.  648,  52  8.  E.  408. 
But  counsel  asks  us  to  reconsider  them,  and 
we  have  given  the  matter  full  deliberation. 
For  nearly  two  hundred  and  fifty  years  the 
roads  of  this  state  were  worked  solely  by 


App.  264,  holding  that  the  assessment  of 
road  labor,  or  payment  of  commutation  in 
lieu  thereof,  is  not  a  tax  within  the  mean- 
ing of  the  constitutional  provision  for  the 
levy  of  a  capitation  tax,  or  of  the  provision 
making  property  the  basis  of  taxation;  Mc- 
Donald V.  Madison  County,  43  III.  22,  hold- 
ing that  a  law  exempting  certain  persons 
from  liability  on  the  roads  does  not  exempt 
them  from  the  payment  of  road  taxes  as- 
sessed upon  their  personal  property;  Leedy 
V.  Bourbon,  12  Ind.  App.  486,  40  N.  E.  640, 
holding  that  the  work  required  to  be  done 
on  the  highways  is  more  in  the  nature  of 
a  military  or  jury  service  than  of  a  poll 
tax,  and  is  therefore  not  within  a  statute 
exempting  certain  classes  of  persons  from 
poll  taxation;  Barrow  v.  Hepler,  34  La.  Ann. 
362,  holding  that  a  law  providing  for  the 
making  and  repairing  of  public  roads  by 
the  labor  of  the  able-bodied  men  of  the 
parish  is  not  a  tax  within  the  meaning  of 
the  constitutional  limitation  of  the  mu- 
nicipal taxing-power ;  Johnston  v.  Macon,  62 
Ga.  645,  holding  that  a  commutation  in 
money  in  lieu  of  working  the  streets  is  not 
a  poll  tax  within  the  constitutional  provi- 
sions relating  to  poll  taxes. 

So,  in  Amenia  v.  Stanford,  6  Johns.  92, 
it  was  held  that  the  assessment  and  per- 
formance of  labor  on  the  highways  is  not 
the  payment  of  a  tax,  within  the  statute 
relating  to  the  acquisition  of  a  settlement 
for  the  purposes  of  the  poor  law;  and  it 
was  intimated  in  Starksborough  v.  EHnes- 
burgh,  13  Vt.  216,  that,  if  necessary,  the 
same  position  would  have  been  taken  under 
a  similar  statute  of  Vermont. 

So,  it  was  held  in  State  v.  Sharp,  125  N. 
C.  628,  74  Am.  St.  Rep.  663,  34  S.  E.  264 
(cited  in  the  opinion  in  State  v.  Wheeleb), 
that  working  the  public  roads  is  not  a  tax 
within  the  meaning  of  the  constitutional 
provision  requiring  taxes  to  be  levied  ad 
valorem  in  proporfion  to  property. 

It  was  !>lao  held  in  Dennis  t.  Simon,  61 
6L.RJ^.(N.S.) 


Ohio  St.  233,  36  S.  E.  832,  that  a  sUtute 
providing  that  certain  persons  therein  named 
should  be  liable  annually  to  perform  two 
days'  labor  on  the  highways  did  not  in- 
fringe the  provision  of  the  Constitution  for- 
bidding the  levying  of  a  poll  tax  for  county 
or  state  purposes;  but  it  does  not  expressly 
appear  from  the  opinion  that  the  decision 
was  Upon  the  ground  that  such  a  requisition 
of  labor  is  not  a  tax. 

And  in  Short  v.  State,  80  Md.  392,  29 
L.RA.  404,  SI  AtL  322,  the  court  said  that, 
while  compulsory  labor  required  by  a  stat- 
ute compelling  able-bodied  male  residents 
to  labor  two  days  at  least  annually  in  re- 
pairing the  road,  with  the  privilege  of  fur- 
nishing  a  substitute  or  commuting  in  money, 
may  Im  fairly  considered  in  the  nature  of  a 
tax,  it  is  not  a  poll  tax  within  the  consti- 
tutional prohibition  of  poll  taxes.  This  de- 
cision, however,  seems  to  rest  upon  the  view 
of  the  meaning  of  the  constitutional  pro- 
vision as  gathered  from  the  history  of  the 
subject,  rather  than  upon  the  essential  na- 
ture of  a  requisition  to  labor  or  the  tech- 
nical meaning  of  the  term  "poll  tax." 

The  opinion  in  Hassett  v.  Walls,  9  Nev. 
387,  took  a  position  contrary  to  the  weight 
of  authority  on  this  point.  The  actual  de- 
cision in  that  case  was  that  a  statute  re- 
quiring the  payment  of  an  annual  road  tax, 
with  a  provision  for  commutation  in  money, 
is  obnoxious  to  the  constitutional  provision 
relating  to  poll  taxes.  There  would  seem 
to  be  an  obvious  distinction,  bearing  upon 
the  question  whether  the  burden  imposed  is 
or  is  not  a  tax,  between  a  requisition  of  la- 
bor that  may  be  commuted  by  the  paj^ment 
of  money  and  the  levying  of  a  financial  bur- 
den that  may  be  commuted  by  labor.  The 
court  said  that  the  result  would  have  been 
the  same  if  the  law  of  Nevada  had  been 
like  that  of  Illinois,  which  requires  labor 
and  allows  it  to  be  commuted  in  money,  and 
expressly  declined  to  follow  the  doctrine  oi 
the  Illinois  cases  above  cited.        )OQlC 
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the  conscription  of  labor.  It  may  have  been 
inequitable,  but  it  was  never  thought  by 
anyone  to  be  unconstitutional;  nor  has  the 
idea  been  advanced  heretofore  that  to  work 
the  roads  by  labor  was  to  work  them  by 
taxation.  Ilie  validity  of  working  the  roads 
by  labor  is  sustained  in  State  ▼.  Halifax,  15 
N.  C.  (4  Dev.  L.)  346,  and  has  been  recog- 
nized in  countless  trials  for  failure  to  work 
the  roads.  Under  this  statute.  Wake  coun- 
ty works  its  roads  partly  by  labor  supple- 
mented by  funds  raised  by  taxation  and 
other  funds  and  the  work  of  its  convicts. 
If  the  exaction  of  the  labor  of  residents  of 
the  locality  is,  as  counsel  contend,  a  tax 
upon  property,  then  we  simply  have  a  high- 
er tax,  but  not  double  taxation.  The  tax 
does  not  seem  to  be  more  than  enough  to 
keep  the  roads  in  good  order,  but,  if  it 
should  so  prove,  the  people  themselves,  act- 
ing through  their  elected  representatives  in 
the  general  assembly  and  the  board  of  coun- 
ty commissioners,  will  reduce  it.  The  tend- 
eiey  of  the  times  is  to  require  better 
roads,  which  necessarily  demands  higher 
taxes  for  road  purposes,  which  is  more  than 
offset,  it  is  claimed,  by  the  benefits  de- 
rived from  better  roads.  But  that  is  a  mat- 
ter of  I^slation  and  administration.  The 
courts  cannot  meddle  with  it.  Nor  is  there 
any  constitutional  prohibition  against  dou- 
ble taxation.  Durham  CJounty  t.  Blackwell 
Durham  Tobacco  Co.  110  N.  C.  448,  21  S. 
E.  423;  Cooley,  Const.  Lim.  7th  ed.  738,  and 
cases  there  cited.  It  exists  in  many  in- 
stances that  will  readily  occur  to  anyone, — 
as  the  taxation  of  mortgages  and  indebted- 
ness in  the  hands  of  a  creditor,  and  taxa- 
ti<«  at  the  same  time  of  mortgaged  prop- 
erty, and  of  the  real  and  personal  property 
of  a  debtor,  without  reduction  by  reason 
of  the  mortgage  or  other  indebtedness;  the 
taxation  of  the  tangible  property  of  a  cor- 
poration, and  also  of  its  capital  stock  and  of 
its  franchises,  and  also  of  the  certificates  of 
shares  in  the  hands  of  the  shareholders. 
Sturges  T.  Carter,  114  U.  8.  611,  29  L.  ed. 
240,  5  Sup.  Ct  Kep.  1014;  Durham  County 
T.  Blackwell-Durham  Tobacco  Co.  supra. 
There  are  many  other  instances,  but  this  is 
a  matter  of  legislation.  Certainly  this  is 
not  double  taxation  any  more  than  taxing 
the  dweller  in  town  to  keep  up  his  streets 
(all  of  which  falls  upon  him),  and  also 
laying  a  tax  on  bis  property  to  aid  in 
working  the  roads. 

Nor  does  the  I4th  Amendment  require 
equality  in  levying  taxation  by  the  state, 
if  this  exaction  of  labor  be  taxation.  How 
a  Btate  shall  levy  its  taxation  is  a  matter 
solely  for  its  legislature,  subject  to  such  re- 
strictions as  the  state  Constitution  throws 
around  legislative  action.  If,  on  the  other 
kand,  working  the  roads  by  labor  is  a  police 
6L.R.A.(N.S.) 


regulation  or  a  public  duty,  certainly  it  i* 
not  a  matter  of  Federal  supervision.  Be- 
sides, as  the  dwellers  in  the  towns  keep  up 
their  streets  at  a  greater  expense  than  the 
value  of  the  statutory  labor  put  on  the 
roads,  there  is  no  discrimination  of  which 
the  defendant .  can  complain,  especially  as 
the  tax  money  expended  on  the  roads  to 
supplement  the  statutory  labor  is  levied 
on  town  property  as  well  as  upon  that  in 
the  coimtiy.  The  requirement  to  work  the 
roads  is  not  a  poll  or  capitation  tax,  which 
is  a  sum  of  money  required  to  be  paid  by 
"every  male  inhabitants  over  twenty -one 
and  under  fifty  years  of  age,"  which  "diall 
be  applied  to  the  purposes  of  education  and 
the  support  of  the  poor."  Const,  art.  6,  SS 
1,  2.  Certainly  "four  days'  work  on  the 
public  roads"  in  one's  own  township  are  not 
capable  of  being  applied  to  education,  or  the 
poor,  or  anything  else  except  to  the  roads. 

This  brings  us  to  the  first  ground  urged. 
To  say  that  "time  is  money"  is  a  metaphor. 
It  expresses  merely  the  fact  that  time  is  of 
value,  and  that  the  use  of  a  man's  musclei 
or  of  his  skill,  or  of  his  mentality,  will 
usually  procure  money  in  exchange.  But 
time  is  not  money,  nor  is  labor  property,  ini 
any  other  sense  than  that  it  is  usually  of' 
some  value,  and  its  proceeds  belong  to  the 
individual,  or  to  the  parent  or  guardian  if 
he  is  a  minor,  or  to  the  state  if  he  is  a 
convict.  But  it  is  not  property  in  the  sense 
that  it  can  be  liable  to  a  property  tax.  Aa 
already  pointed  out  in  State  ▼.  Sharp,  12S 
K.  C.  634,  74  Am.  St.  Rep.  663,  34  S.  E.  264, 
the  conscription  of  labor  to  work  the  pnblio 
roads  is  not  a  tax  at  all  (Cooley,  supra, 
737;  Pleasant  v.  Kost,  29  Dl.  494),  but  the 
exaction  of  a  public  duty  like  service  upon 
a  jury,  grand  jury,  coroner's  inquest,  special 
venire,  aa  a  witness,  military  service,  and 
the  like,  which  men  are  required  to  render 
either  wholly  without  compensation,  or,  us- 
ually,  with  inadequate  pay,  as  the  sovereign 
may  require.  Guilford  v.  Beaufort  County, 
120  N.  C.  26,  27  S.  E.  94;  State  v.  Hicks,  124 
N.  C.  837,  32  S.  E.  957.  Originally  none  of 
these  received  any  pay  whatever  (State  ▼. 
Massey,  104  N.  C.  878,  10  S.  E.  608),  the 
duration  of  military  service  only  having  a 
time  limit.  And  to  this  day,  witnesses, 
above  two,  to  each  material  fact,  receive  no 
pay  (Revisal  1906,  |  1300),  and  witnesses 
for  the  losing  party  receive  none  unless  he 
is  solvent,  and  talesmen  summoned  upon  a 
special  venire,  imless  chosen  on  the  trial 
panel,  receive  (except  in  a  few  counties)  no 
pay;  which  was  true,  till  recently,  of  wit- 
nesses summoned  before  the  grand  jury  in 
all  cases  where  "not  a  true  bill"  is  re- 
turned; and  witnesses  for  the  state  in  crim- 
inal cases  where  the  convicted  are  insolvent 
receive  only  half  pay.    Even  when  a  wit- 
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or'  a  juror  receives  a  prescribed  per 
diem,  in.  moat  cases  it  is  lees,  in  many  cases 
far  lessj  than  what  his  time  was  worth  or 
he  coula  have  earned.  If  the  state  can  take 
Us  services  for  less  than  their  value,  it  is 
because  it  has  a  right  to  require  them  as 
a  public  duty,  and  hence  it  can,  as  of  old, 
require  them  to  be  rendered  without  any 
compensation  at  all.  Who  will  say  that  $10 
per  month  is  compensation  for  the  time  of 
a  citizen  sent  to  the  front  in  time  of  war,  or 
to  put  down  riots,  and  for  the  hardships 
and  the  exposures  to  weather,  to  disease,  to 
danger,  and  to  death?  If  the  state  can 
exact  such  services,  it  can  exact  labor  to 
improve  its  public  roads  for  the  public  bene- 
fit. The  worker  on  the  roads  gets  back  some 
benefit  therefrom.  It  was  a  crude  and  not 
very  accurate  calculation  or  balancing  of 
benefits,  but  was  a  necessity,  perhaps,  in 
former  times,  when  currency  was  scarce  and 
difficult  to  be  obtained  even  by  taxation. 
It  is  still  a  matter  resting  in  the  legislative 
discretion.  Justices  of  the  peace  and  some 
other  officials  formerly  discharged  the  pub- 
lic duties  required  of  them  without  com- 
pensation. In  the  progress  of  time,  we  have 
gradually  commenced  payment,  to  a  limited 
extent,  for  most  public  services  exacted  as  a 
public  duty.  Justices  of  the  peace  receive 
fees.  Some  witnesses  and  jurors  are  paid, 
usually  less  than  the  value  of  their  time, 
but  many  witnesses  and  special  venire  men 
usually  still  go  unpaid,  and  compulsory 
military  service  is  paid  only  what  the  legis- 
lature sees  fit. 

The  public  duty  of  the  residents  of  any 
locality  to  work  upon  its  roads  has  been 
reduced  in  Wake  county  by  this  statute  to 
four  days  per  annum,  and  such  service  is 
supplemented  by  the  work  of  the  force  of 
county  convicts,  by  a  tax  of  12  Vi  cents 
upon  the  $100  worth  of  property  in  the 
cities  as  well  as  in  the  country  to  hire  labor 
and  purchase  labor-sbving  machinery,  by  the 
appropriation  of  four  tenths  of  the  net 
proceeds  of  the  dispensary  in  Raleigh,  and 
further  by  a  special  tax  which  any  township 
shall  see  fit  to  vote  for  the  benefit  of  the 
loads  therein,  and  the  four  days'  labor  re- 
quired can  be  commuted,  by  the  payment  of 
$2.50,  with  which  the  county  will  hire  labor 
instead.-  This  is  a  very  great  advance  up- 
on the  still  recent  custom,  which  had  been 
in  force  for  more  than  two  centuries,  of 
working  the  roads  entirely  and  solely  by  la- 
bor called  out  in  the  discharge  of  the  public 
duty  of  the  inhabitants  of  each  locality  to 
keep  the  highways  in  order.  Whenever,  in 
the  judgment  of  the  people  of  Wake  coim- 
ty,  the  four  days'  labor  per  annum  still 
exacted  should  be  reduced,  or  entirely  abol- 
ished, they  can  send  representatives  to  the 
general  assembly,  who  can  doubtless  pro- 
6L.R.A.(N.S.) 


cure  such  changes  as  the  people  may  wisk 
in  the  manner  of  working  their  public  rea4s. 
As  we  said  at  last  term,  in  State  v.  Hollo- 
man,  130  K.  C,  at  page  648,  62  S.  K,  at 
page  410:  "It  is  for  the  legislative  depart- 
ment to  prescribe  by  what  methods  the 
roads  shall  be  worked  and  kept  in  repair,— 
whether  by  labor,  by  taxation  on  property, 
or  by  funds  raised  from  license  taxes,  or  by 
a  mb:ture  of  two  or  more  of  these  methods, 
— and  this  may  vary  in  different  counties 
and  localities  to  meet  the  wishes  of  the  peo- 
ple of  each,  and  can  be  changed  by  subse- 
quent legislatures." 

And  there,  after  the  fullest  eonsideta- 
tion,  we  again  leave  the  matter.  If  the 
system  of  working  the  public  roads  in  any 
locality  is  not  satisfactory  to  the  majority 
of  its  people,  relief  or  diange  of  method 
must  be  sought  of  the  lawmaking  depart- 
ment. 

No  error. 

Brown  and  Walker,  JJ.,  eonew  ii  v^ 
suit. 
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TRI-STATE  TELEPHONE  &  TELEGRAPH 

COMPANY,  Respt. 

(— N.  D.  — ,  107  N.  W.  626.) 

Highway — additional     servitude — ^telepkone. 

1.  The  construction  and  operation  of  • 
telegraph  and  telephone  line  upon  a  rural 
highway  is  not  a  highway  use,  within  tha 
purpose  of  the  original  dedication  of  the  high- 
way, but  is  a  new  use,  and  constitutes  an 
additional  servitude  upon  the  fee  of  the 
abutting  owner,  for  wmch  he  is  entitled  to 
compensation. 

Same — ^post  roads — ^Federal  statutes. 

2.  U.  S.  Rev.  Stat.  §S  5263-6268  (U.  8. 
Comp.  Stat  1901,  pp.  3579-3581),  which  au- 
thorize the  construction  of  telegraph  lines 
along  "post  roads"  upon  complying  with 
certain  conditions,  do  not  affect  the  right  of 
an  abutting  landowner  to  compensation  for 
the  burden  imposed  upon  the  fee  by  the 
erection  of  a  line  upon  a  rural  highway, 
which  is  a  post  road. 

(February  28,  1906.) 

Headnotes  by  YouNO,  J. 

Note.  —  The  question  whether  the  con- 
struction of  a  telegraph  or  telephone  line 
upon  a  public  highway  creates  an  additional 
servitude  is  discussed  in  a  note  to  Fnuder 
V.  East  Tennessee  Teleph.  Co.  3^JLA.(N,S.) 
323.  DigtzedbyLjOOgle 
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APPEAL  bjr  plaintiffs  from  a  judgment 
of  the  District  Court  for  Grand  Forks 
County  in  defendant's  favor  in  a  suit  to  en- 
join the  construction  and  operation  of  a  tele- 
phone and  telegraph  line  along  a  high- 
way in  front  of  plaintiffs'  property.  Re-. 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  SlEUIason  ft  Sknlason,  for  appel- 
lants : 

A  telephone  line  in  a  city  street  is  an  ad- 
ditional burden  on  the  fee  of  the  abutting 
owner. 

Donovan  v.  Allert,  II  N.  D.  289,  58  L.R.A. 
775,  95  Am.  St.  Rep.  720,  91  N.  W.  441. 

The  rights  of  abutters  are  more  limited 
in  the  case  of  urban  streets  than  they  are 
in  the  case  of  suburban  ways. 

Kincaid  v.  Indianapolis  Natural  Gas  Co. 
124  Ind.  577,  8  L.R.A.  602,  19  Am.  St.  Rep. 
113,  24  N.  E.  1066;  Pennsylvania  R.  Co.  v. 
Montgomery  County  Pass.  R.  Co.  167  Pa. 
•2,  27  L.R.A.  766,  46  Am.  St.  Rep.  659,  31 
Atl.  468 ;  Palmer  v.  Larchmont  Electric  Co. 
158  N.  Y.  231,  43  L.R.A.  672,  52  N.  E.  1092; 
2  Dill.  Mun.  Corp.  |  688;  Van  Brunt  v. 
Flatbush,  128  N.  Y.  50,  27  N.  E.  974;  Mc- 
Devitt  V.  People's  Natural  Gas  Co.  160  Pa. 
367,  28  AU.  948. 

Telephone  and  telegraph  lines  are  an  ad- 
ditional servitude  on  country  highways. 

Elliott,  Roads  ft  Streets,  2d  ed.  |  706; 
Board  of  Trade  Teleg.  Co.  v.  Bamett,  107 
111.  507  47  Am.  Rep.  453;  Western  U.  Teleg. 
Co.  V.  Williams,  86  Va.  696,  8  LILA.  429, 
19  Am.  St.  Rep.  908,  11  S.  E.  106;  Eels 
T.  American  Teleph.  ft  Teleg.  Co.  143  N.  Y. 
133,  25  L.R.A.  640,  38  N.  E.  202;  Postal 
Teleg.  Cable  Co.  ▼.  Eaton,  170  111.  513, 
39  L.R.A.  722,  62  Am.  St.  Rep.  390,  49  N.  E. 
365;  Daily  v.  State,  61  Ohio  St.  348,  24 
L.R.A.  724,  46  Am.  St.  Rep.  578,  37  N.  E. 
710;  Cook,  Corp.  5th  ed.  {  933;  Joyce,  Elec- 
tric Law,  §S  299-321;  Croswell,  Electridty, 
(  110. 

The  Federal  statute  has  no  application  to 
telephone  companiee. 

Richmond  v.  Southern  Bell  Teleph.  ft 
Teleg.  Co.  174  U.  S.  761,  43  L.  ed.  1162,  19 
Sup.  Ct.  Rep.  778. 

The  statute  is  permissive  only,  and  does 
■At  in  any  manner  interfere  with  private 
rights. 

Pensacola  Teleg.  Co.  t.  Western  V.  Teleg. 
Co.  96  U.  S.  1,  24  L.  ed.  708;  Western  U. 
Teleg.  Co.  v.  Atty.  Gen.  125  U.  S.  530,  31 
L.  ed.  790,  8  Sup.  Ct.  Rep.  961;  Eester  v. 
Western  U.  Teleg.  Co.  108  Fed.  026;  Phil- 
Ups  ▼.  Postal  Teleg.  Cable  Co.  130  N.  C. 
S13,  89  Am.  St.  Rep.  868,  41  S.  E.  1022; 
Western  U.  Teleg.  Co.  r.  Ann  Arbor  R.  Co. 
178  U.  S.  239,  44  L.  ed.  1062,  20  Sup.  Ct 
Rep.  867 ;  Western  U.  Teleg.  Co.  v.  Missouri, 
190  U.  S.  412,  47  L.  ed.  1116,  23  Sup.  a. 
SL.R.A.(N.S.) 


Rep.  730;  Cook,  Corp.  5th  ed.  J|  933-985; 
Daily  t.  State,  supra;  American  Teleph.  ft 
Teleg.  Co.  v.  Smith,  71  Md.  635,  7  L.R.A. 
200,  18  Atl.  910;  Postal  Teleg.  CaUe  Co. 
V.  Southern  R.  Co.  80  Fed.  190;  Western 
U.  Tel^.  Co.  V.  Pennsylvania  R.  Co.  120 
Fed.  302,  1«6  U.  S.  540,  49  L.  ed.  312,  26 
Sup.  Ot  Rep.  133;  Northwestern  Teleph. 
Exch.  Co.  V.  Chicago,  M.  ft  St.  P.  R.  Co. 
76  Minn.  334,  79  N.  W.  316;  27  Am.  ft  Eng. 
Enc.  Law,  2d  ed.  p.  1004. 

Messrs.  J.  B.  Wineman,  George  A.  Bangs, 
and  Tracy  R.  Bangs,  for  respondent: 

The  respondent  is  a  telegraph  company, 
and,  under  the  provisions  of  S§  5263  et  seq., . 
U.  S.  Rev.  Stat.   (U.  S.  Comp.  Stat.  1901, 
p.  3579),  is  «ititled  to  the  use  of  the  high- 
way, the  same  being  a  post  road. 

Waloott  Twp.  V.  Skauge,  6  N.  D.  382,  71 
N.  W.  644;  Wells  v.  Pennington  County,  2 

5.  D.  1,  39  Am.  St.  Rep.  768,  48  N.  W.  306; 
Tholl  V.  Koles,  66  Kan.  802,  70  Pac.  881 ;  St. 
Joseph  ft  D.  C.  R.  Co.  v.  Baldwin,  103  U.  S. 
426,  26  L.  ed.  678;  Missouri,  K.  ft  T.  R.  Co. 
V.  Kansas  P.  R.  Co.  97  U.  S.  491,  24  L.  ed. 
1905;  Leavenworth,  L.  ft  G.  R.  Co.  t.  United 
States,  92  U.  S.  733,  23  L.  ed.  634;  Keen 
T.  Fairview  Twp.  8  S.  D.  658,  67  N.  W.  623. 

Congress  having  made  the  grant  whioh 
was  subsequently  accepted,  it  was  beyond 
the  power  of  the  land  department  to  convey 
any  title  to  plaintiffs-  other  than  suck  •• 
would  be  subject  thereto. 

Burfenning  ▼.  Chicago,  St.  P.  M.  ft  0.  R. 
Co.  183  U.  S.  821,  41  L.  ed.  175,  1«  Sup.  Ct. 
Rep.  1018;  St.  Louis  Smelting  Co.  t.  Kemp, 
104  U.  S.  636,  26  L.  ed.  876;  Wright  v. 
Roseberry,  121  U.  S.  488,  30  L.  ed.  1039,  7 
Sup.  Ct  Rep.  986;  Doolan  v.  Carr,  126  U. 

6.  618,  31  L.  ed.  844,  8  Sup.  Ct.  Rep.  1228; 
Davis  V.  Wiebold,  139  U.  S.  507,  36  L.  M. 
238,  11  Sup.  Ct  Rep.  628;  Johnson  v.  Drew, 
171  U.  S.  93,  43  L.  ed.  88,  18  Sup.  Ct  Rep. 
800. 

Congress  has  power  to  establish  and  de- 
clare post  roads  wherever  it  may  see  fit, 
and  to  make  use  of  the  same  for  such  pur- 
pose. 

Searight  v.  Stokes,  3  How.  161,  11  L.  ed. 
537;  Luxton  v.  North  River  Bridge  Co.  153 
U.  S.  626,  38  L.  ed.  808,  14  Sup.  Ct  Rep. 
891;  Califonii*  ▼.  Central  P.  R.  Co.  127  U. 
S.  1,  32  L.  ed.  150,  2  Inters.  Com.  Rep.  163, 
8  Sup.  Ct  Rep.  1073;  Kohl  v.  United  SUtes, 
91  U.  S.  367,  23  L.  ed.  440;  Ex  parte  Jack- 
son, 96  U.  S.  727,  24  L.  ed.  8^7;  Pensacola 
Teleg.  Co.  v.  Western  U.  Teleg.  Co.  96  U.  8. 
1,  24  L.  ed.  708. 

The  granting  of  the  rigkt  of  way  for  a 
highway  by  a  private  owner  would  carry 
with  it  the  right  to  use  the  same  for  tele- 
phone purposes. 

Keasbey,  Electric  Wires,  102,  1«3;  Pierce 
v.  Drew.  136  Mass.  76^^ «  Am(R^^g(|^ 
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Cormick  v.  District  of  Oolumbia,  4  Mackey, 
396,  54  Am.  Rep.  284;  Julia  BIdg.  Asao.  t. 
Bell  Teleph.  Co.  88  Ho.  258,  57  Am.  Rep. 
308;  Lodchart  7.  Craig  Street  R.  Co.  130 
Pa.  419,  21  Atl.  26;  York  Teleph.  Co.  v.  Kee- 
867,  S  Pft-  Dist.  R.  366 ;  Hershfield  v.  Rocky 
Mountain  Bell  Teleph.  Co.  12  Mont.  102,  29 
Pae.  883;  People  v.  Eatoo,  100  Mich.  208, 
24  L.R.A.  721,  59  N.  W.  145;  Cater  v.  North- 
western Teleph.  Ezch.  Co.  60  Minn.  539, 28 
L.R.A.  310,  51  Am.  St.  Rep.  543,  63  N.  W. 
Ill;  Magee  v.  Overshiner,  150  Ind.  127,  40 
L.R.A  370,  65  Am.  St.  Rep.  358,  49  N.  E. 
951;  Cobum  v.  New  Teleph.  Co.  156  Ind.  90, 
52  L.R.A.  671,  69  N.  E.  324;  Palmer  v. 
Larchmonjt  Electric  Co.  158  N.  Y.  231,  43 
L.R.A.  672,  52  N.  E.  1092;  Johnson  v.  New 
York  &  P.  Teleph.  &  Teleg.  Co.  76  App.  Div. 
664,  78  N.  Y.  Supp.  598;  Castle  t.  Bell 
Teleph.  Co.  49  App.  Div.  437,  63  N.  Y.  Supp. 
482;  Hewett  v.  Western  U.  Teleg.  Co.  4 
Mackey,  424;  Auerach  v.  Cuyahoga  Teleph. 
Co.  7  Ohio  N.  P.  633;  Maxwell  v.  Central 
Dist.  &  Printing  Teleg.  Co.  51  W.  Va.  121, 
41  S.  E.  125;  Kirby  t.  Citizens'  Teleph.  Co. 
17  S.  D.  362,  97  N.  W.  3;  McCann  ▼.  John- 
son County  Teleph.  Co.  69  Kan.  210,  66 
L.R.A  171,  76  Pao.970;  Cumberland  Teleph. 
k  Teleg.  Co.  v.  Avritt,  2:7  Ky.  L.  Rep.  394, 
85  S.  W.  204. 

The  telephone  is  a  telegraph,  and  there  is 
ao  distinction  between  the  two. 

Atty.  Gen.  t.  Edison  Teleph.  Oo.  43  L.  T. 
N.  S.  697,  L.  R.  6  Q.  B.  Div.  341,  2  Am. 
Elec.  Cas.  440,  note;  Wisconsin  Teleph.  Co. 
V.  Oshkosh,  62  Wis.  32,  21  N.  W.  828; 
Roberts  t.  Wisconsin  Teleph.  Co.  77  Wis. 
689,  20  Am.  St,  Rep.  143,  46  N.  W.  800; 
Iowa  Unioa  Teleph.  Co.  v.  Board  of  Equaliza- 
tion, 67  Iowa,  250,  25  N.  W.  155;  Franklin 
T.  Northwestern  Teleph.  Co.  69  loiwa,  97,  28 
N.  W.  461;  Bell  Teleph.  Co.  v.  Com.  2 
Sadler  (Pa.)  299,  17  W.  N.  C.  505,  3  Atl. 
625 ;  People's  Teleph.  &  Teleg.  Co.  ▼.  Berks  & 
D.  Tump.  Road,  199  Pa.  411,  49  Atl.  284; 
Chesapeake  &  P.  Teleph.  Co.  v.  Baltimore  t 
0.  Teleg.  Co.  66  Md.  399,  59  Am.  Rep.  167, 
7  Atl.  809;  St.  Louis  t.  Bell  Teleph.  Co.  06 
Mo.  623,  2  L.R.A.  278,  9  Am.  St.  R^p.  370, 
10  S.  W.  197;  State,  Duke,  Prosecutor,  ▼. 
Central  New  Jersey  Teleph.  Co.  53  N.  J.  L. 
341,  11  L.RA.  664,  21  Atl.  460;  New  York 
&  N.  J.  Teleph.  Co.  v.  Bound  Brook,  66  N.  J. 
L.  168,  48  Atl.  1022 ;  Hudson  River  Teleph. 
Co.  V.  Watervliet  Turnp.  A  R.  Co.  135  N. 
Y.  393,  17  L.R.A  674,  31  Am.  St.  R^.  838, 
32  N.  E.  148;  Gulf,  C.  &  S.  P.  R.  Co.  v. 
Southwestern  Teleg.  &  Teleph.  Co.  18  Tex. 
Civ.  App.  600,  45  S.  W.  151;  Southwestern 
Teleg.  &  Teleph.  Co.  v.  Gulf,  C.  A  S.  F.  R. 
Co.  (Tex.  Civ.  App.)  52  S.  W.  106;  San 
Antonio  A  A.  Pass.  R.  Oo.  v.  Southwestern 
Teleg.  A  Teleph.  Co.  93  Tex.  313,  49  L.R.A. 
459,  77  Am.  St  Rep.  884.  S6  S.  W.  117; 
6L.R.A.(N.S.) 


Northwestern  Teleph.  Exch.  Co.  ▼.  Chicago, 
M.  A  St.  P.  R.  Co.  76  Minn.  384,  79  N.  W. 
315;  Northwestern  Teleph.  Exch.  Co.  v.  Min- 
neapolis, 81  Minn.  140,  53  L.R.A  175, 83  N. 
W.  528,  88  N.  W.  69;  Davis  v.  Pacific  Teleph. 
&  Teleg.  Co.  127  Cal.  312,  57  Pac.  764,  59 
Pac.  698. 

Young,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiffs  brought  this  action  to  en- 
join the  defendant  from  constructing  and 
operating  a  long-distance  telephone  and  tele- 
graph line  on  a  certain  rural  highway  is 
Chester  township.  Grand  Forks  county.  The 
plaintiffs  own  seven  quarter  sections  of  land 
abutting  upon  the  highway,  which  is  locat- 
ed upon  a  section  line.  The  defendant  is 
a  foreign  corporation  regularly  authorized 
to  do  business  in  this  state.  It  obtained 
the  consent  of  the  township  supervisors  to 
construct  its  line  over  the  highway  in  ques- 
tion, but  did  not  obtain  the  consent  of  the 
plaintiffs,  who  are  abutting  owners;  and  it 
hati  not  compensated  them  for  the  taking  of 
the  property  or  inatituited  condemnation  pro- 
ceedings. The  plaintiffs  allege  that  the  de- 
fendant's acts  are  in  violation  of  {  14  of  the 
state  Constitution,  which  provides  that 
"private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  com- 
pensation having  been  first  made  to  or  paid 
into  court  for  the  ovmer;  and  no  right  of 
way  (ball  be  appropriated  to  the  use  of 
any  corporation,  other  than  municipal,  until 
full  compensation  therefor  be  firat  made  in 
money,  or  ascertained  and  paid  into  court 
for  the  owner;"  and  {  5965,  Rev.  Codes  1899, 
which  contains  the  same  provision.  The 
plaintiffs  applied  for  a  temporary  injunc- 
tion upon  notice,  and  after  a  hearing  it  vaa 
denied,  and  plaintiffs  have  appealed  from  the 
order  denying  the  same. 

It  is  agreed  that  the  sole  and  controlling 
question  is  whether  the  construction  of  a 
telephone  and  telegraph  line  upon  a  rural 
highway  ccmstitutes  an  additional  servitude 
on  the  fee  of  the  abutting  owners.  The  trial 
court  held  that  it  does  not,  and,  in  support 
of  this  conclusion,  oounsri  for  defendant 
urges  two  grounds:  (1)  That  the  mainte- 
nance of  a  tdephone  and  telegraph  line  upon 
a  rural  highway  is  a  proper  highway  use, 
within  the  purpose  of  the  grant  of  the  ease- 
ment, and  does  not  therefore  constitute  an 
additional  servitude;  and  (2)  that,  irrespec- 
tive of  the  question  as  to  whether  it  is  a 
proper  highway  use,  the  defendant  has  the 
right  to  the  use  it  is  now  attempting  to  as- 
sert under  the  authority  of  81  5263,  5264,  U. 
S.  Rev.  Stat.  (U.  8.  Comp.  Stat.  1901,  pp. 
3579,  3580). 

Both  contentions  must  be  denied.  The 
first  ground  has  already  beei^mh^  JiMB  >J 
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tkis  court  and  adrersely  to  the  defendant's 
coBtention.  In  Donovan  v.  Allert,  11  N.  D. 
£89,  58  L.R.A.  775,  05  Am.  St.  Kep.  720, 
01  N.  W.  441,  this  court  held,  after  mature 
deliberation  and  an  extended  review  of  the 
autkoritiee,  that  the  construction  of  a  tele- 
phone line  upon  the  streets  of  a  city  imposed 
a  new  servitude  upon  the  fee  of  the  abut- 
ting owner,  for  which  he  was  entitled  to 
compensation.  The  rights  of  a  landowner 
whose  land  abuts  upon  a  rural  highway  are 
not  inferior  to  those  of  one  whose  land  abuts 
upon  the  streets  of  a  city.  This  is  conceded. 
Indeed  it  has  been  often  held  that  the  rights 
of  the  owner  of  land  abu/tting  upon  the 
streets  of  a  city  are  more  restricted.  This 
distinction,  which  is  sometimes  made,  rests 
upon  an  alleged  difference  in  the  purpose  of 
the  original  dedication.  Eels  v.  Amercian 
Teleph  &  Teleg.  Co.  143  N.  Y.  133,  26 1-.RJk.. 
«40,  38  N.  E.  202;  Croswell,  Electriciiy,  tS 
117,  120.  The  underlying  principle  which 
must  gorem  is  the  same,  however,  in  either 
oiie  Tht>  proposed  use  must  be  within  the 
purpose  of  the  original  dedica/tion.  If  it  is 
not,  it  constitutes  an  additional  servitude, 
whether  it  be  of  a  street  or  rural  highway. 
Cases  like  this  primarily  involve  a  determi- 
nation of  property  rights,  and,  where  it  is 
held  that  a  new  servitude  is  imposed,  it  fol- 
lows necessarily  that  the  fee  owner  is  en- 
titled tc  relief.  The  point  of  difference,  and 
it  is  the  only  one  which  can  logically  serve 
as  a  basis  for  different  conclusions,  is  as  to 
tiie  original  purpose  of  the  grant  of  the  ease- 
ment. Bights  which  have  been  granted  to 
the  public  cannot  be  claimed  by  the  abutting 
landowner.  Such  rights  as  have  not  been 
granted  t<»  the  public  remain  in  him  and 
should  be  protected  to  the  same  extent  as 
any  other  property  right.  In  Donovan  v. 
Allert,  supra,  this  court  held  that  the  con- 
struction and  operation  of  a  telephone  line 
upon  a  street  was  not  ff  proper  street  use, 
and,  in  stating  the  original  purpose  of  the 
dedication,  used  the  following  language: 
"The  primary  use  of  a  street  or  highway  is 
confined  to  travel  or  transportation.  What- 
ever the  means  used,  the  object  to  be  at- 
tained is  passage  over  the  territory  em- 
braced within  the  limits  of  the  street. 
Whether  as  a  pedestrian,  or  on  a  bicycle,  or 
in  a  vehicle  drawn  by  horses  or  other  ani- 
mals, or  in  a  vehicle  propelled  by  electricity, 
or  in  •  car  drawn  by  horses  or  moved  by 
electricity,  the  object  to  be  gained  is  mov- 
ing from  place  to  place.  The  same  idea  is 
expressed  by  courts  and  text  writers  [by  the 
statement]  that  'motion  is  the  primary  idea 
of  the  use  of  the  street.'  .  .  .  The 
streets  of  said  city  were  given  to  the  public 
for  public  use.  What  is  understood  by 
'public  useT'  The  primary  intention  and 
idea  of  the  use  of  the  street  was  for  travel, 
5L,.R.A.(NB.) 


— amoving  from  place  to  place  in  any  way 
that  does  not  interfere  with  the  use  of  the 
'  street  for  travel  in  any  other  way.    Hie 
manner  or  mode  of  travel  is  not  restricted  to 
those  known  or  in  use  at  the  time  of  the 
dedication,  but  may  be  those  modes  of  travel 
that  are  the  result  of  modem  inventions." 
The  weight  of  authority  and  reason  frupports 
the  views  set  forth  in  the  above  case.    See 
cases  cited  in  opinion.    The  leading  cases 
to  the  contrary  are  Pierce  ▼.  Brew,  136  Mass. 
75,  49  Am.  Rep.  7;   People  v.  Eaton,  100 
Mich.  208,  24  I/.R.A.  721,  59  N.  W.  145; 
Julia  BIdg.  Asso.  v.  Bell  Teleph.  Co.  88  Mo. 
258,  57  Am.  Rep.  398;  and  Cater  v.  North- 
western Teleph.  Exch.  Co.  60  Minn.  539,  28 
L.RJ^.  310,  61  Am.  St.  Rep.  543,  68  N.  W. 
Ill, — ^in  each  of  which  the  decision  was  by 
a  divided  court.    The  eases  opposed  to  the 
majority  view  differ  as  to  the  basis  of  their 
conclusion.    Some  courts  have  held  that  the 
primary  and  original  purpose  of  the  dedi- 
cation of  a  street  or  highway  includes  the 
transmission  of  intelligence  as  well  as  pub- 
lic travel.    To  this  class  belongs  Pierce  v. 
Drew,  supra,  and  other  eases  which  might 
be  cited.     These   cases  have  the  merit  of 
being  logical  in  their  conclusion,  for,  adopt- 
ing the  view,  which  in  our  opinion  is  errone- 
ous, that  a  street  or  highway  is  dedicated  for 
use,  both  for  travel  and  the  transmission  of 
intelligence,  it  follows  necessarily  that  the 
maintenance  of  a  telephone  is  not  a  new  use, 
and  this  would  also  be  true  of  any  and  all 
new  modes  of  communication  which  ingenu- 
ity may  devise.    Other  courts,  while  not  ex- 
pressly denying  that  the  primary  purpose  of 
dedication   of  a  highway  is  for  travel,  as 
above  stated,  apparently  rest  their  decision 
upon  public  policy  or  what  they  deem  to  be 
the   requirements  of  the  public  good.    As 
illustrative  of  this  class  may  be  cited  Mc- 
Cann  v.  Johnson  County  Teleph.  Co.  69  Kan. 
210,  66  L.R.A.  171,  76  Pac.  870,  and  Kirby  v. 
Citizens'  Teleph.  Co.   17   S.   D.  362,  97  N. 
W.  3,  both  decided  after  Donovan  v.  Allert, 
supra.    The  decision  in  the  Kansas  case  was 
by  a  divided  court.    The  majority  held  that 
"the  more  liberal   view  should   be   taken, 
which  is  in  keeping  with  the  progress  of  the 
times,  holding  the  easement  to  include  the 
modem  methods  of  travel  and  communica- 
tion."    Johnston,    Ch.   J.,   in   his   dissent, 
which    was    concurred    in   by   two  of   the 
judges,  after  a  full  review  of  the  authorities, 
said:     "I  think  that  the  function  of  a  tele- 
phone is  quite  apart  from  the  purpose  for 
which  the  highway  was  designed  when  the 
easement  was  acquired.     All  methods  whore- 
by  a  part  of  the  rural  highway  is  exclusively 
and  continuously  occupied  is  a  new  use,  and 
constitutes  an  additional  burden  which  en- 
titles the  person  over  whose  land  the  high- 
way is  laid  to  compensation.    The  author- 
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ities  are  yerj  nearly  uniform,  however  muck 
they  may  differ  as  to  reasons,  that  a  tele- 
phone is  not  within  the  scope  and  purpose  of 
a  rural  highway."  In  the  South  Dakota 
case  the  court  announced  its  views  in  the 
following  language:  "With  the  advance  in 
civilization  and  new  discoveries  in  science 
and  new  inventions,  a  more  varied  use  of 
the  streets  of  a  city  has  become  a  neces- 
sity, and  the  rights  of  fee  owners  must  yield 
to  the  public  good,  and  the  new  uses  and 
more  appropriate  methods  must  be  deemed 
to  have  been  compensated  for  in  the  ap- 
propriation, dedication,  or  condemnation  of 
the  streets."  This  catse,  it  will  be  noted, 
goes  to  the  extent  of  holding  that  wlien  a 
different  use  of  the  streets  becomes  neces- 
sary "the  rights  of  the  fee  owners  must 
yield  to  the  public  good,"  and  that  the  new 
use  must  be  deemed  to  have  been  compen- 
sated for  in  the  original  appropriation  or 
dedication.  The  effect  of  this  and  cases  an- 
nouncing the  same  view — and  we  are  urged 
to  overrule  Donovan  v.  AUert,  and  adopt  it 
as  the  more  modem  and  progressive  view — 
is  to  deprive  abutting  owners  of  their  prop- 
erty rights  by  judicial  fiat, — rights,  which, 
whether  of  great  or  small  value,  have  been 
made  the  objects  of  constitutional  protec- 
tion. We  cannot  assent  to  tUs  mode  of 
transferring  property  rif^ts.  If  telephone 
companies  require  the  use  of  private  prop- 
erty for  the  construction  of  their  lines,  they 
have  the  power  of  acquiring  it  by  condemna- 
tion, but  they  may  not,  in  our  opinion,  law- 
fully take  it  without  ftrst  making  oompensa- 
tion. 

The  defendant's  second  eonteatioa  is  that 
the  highway  in  question  is  a  "post  road," 
and  that  authority  is  granted  to  it,  under  f 
6263,  U.  S.  Rev.  Stat.  (U.  S.  Comp.  SUt. 
1901,  p.  3S79),  to  oonvtruct  its  lines  upon 
"post  roads"  without  making  oompensation 
to  abutting  owners.  Before  referring  to  the 
provisions  of  the  above  section  and  of  cer- 
tain kindred  sections,  it  may  be  stated  that 
the  highway  in  question,  which  is  upon  a 
section  line,  became  such  by  grant  of  Con- 
gress (U.  S.  Rev.  Stat  {  2477  [U.  S.  Comp. 
Stat.  1901,  p.  1567])  to  and  acceptance  by 
the  public  before  the  land  was  patented  to 
the  plaintiffs.  Patents  to  six  of  the  quarter 
sections  were  issued  prior  to  1884,  and  the 
seventh  on  November  28,  1884.  Hie  public 
having  lawfully  acquired  the  right  of  way 
for  highway  purposes,  the  plaintiffs  took 
their  title  burdened  with  the  easement  in 
favor  of  the  public.  McRose  v.  ^ttyer,  81 
Cal.  122,  22  Pac.  393;  Estes  Park  Toll  Road 
Co.  V.  Edwards,  3  Colo.  App.  74,  32  Pac. 
549;  ThoU  v.  Koleti,  65  Kan.  802,  70  Pac. 
881;  Walcott  Twp.  t.  Skauge,  6  N.  D.  382, 
71  N.  W.  644;  Wallowa  County  v.  Wade,  43 
Or.  253,  n  Pao.  793;  Keen  v.  Fairview 
SIi.R.A.(N£.) 


;Twp.  8  S.  D.  558,  67  N.  W.  623.  Section 
3964,  U.  S.  Rev.  Stat.  (U.  S.  Comp.  Stat. 
.1901,  p.  2707),  adopted  March  1,  1884,  de- 
clared "all  public  roads  and  highways,  while 
kept  up  and  maintained  as  such,"  to  be 
"postal  routes."  Section  5263.  U.  8.  Rev. 
Stet.  (U.  S.  Comp.  SUt.  1901,  p.  3579), 
adopted  July  24,  1866,  granted  permission  to 
telegraph  companies  to  construct  and  operate 
lines  over  public  lands  and  over  and  along 
military  roads  and  "post  roads,"  upon  filing 
the  written  acceptance  required  by  $  6268 
of  the  same  act  (U.  S.  Comp.  Stat.  1901,  p. 
3581).  The  defendant  has  complied  with 
the  requirements  which  entitle  it  to  the 
privileges  of  the  above  statute  and  contends 
that,  under  the  authority  of  the  above  sec- 
tion, it  not  only  has  the  right  to  construct 
its  lines  upon  the  highway  in  question,  but 
that  it  may  exercise  this  right  without  mak- 
ing compensation  to  the  abutting  owners. 
The  contention  cannot  be  sustained.  The 
privilege  given  by  {  6263,  supra,  is  to  tele- 
graph companies,  and  it  has  been  au- 
thoritatively settled  that  a  telephone  com- 
pany is  not  entitled  to  its  benefits.  Rich- 
mond y.  Southern  Bdl  Teleph.  Co.  174  U.  S. 
761,  43  L.  ed.  1162,  19  Sup.  Ct.  Rep.  778; 
Wichita  v.  Old  Colony  Trust  Co.  66  C.  C.  A. 
19,  132  Fed.  641.  667.  We  may  asslune, 
however,  for  the  purposes  of  this  case,  that, 
because  the  defendant's  charter  authorizes 
it  to  construct  and  operate  telegraph  and 
telephone  lines,  it  comes  within  the  above 
provision;  and  further,  that  highways  which 
are  declared  to  be  "post  routes"  are  "post 
roads,"  within  the  meaning  of  i  5203,  supra, 
so  that  it  may  claim  the  benefit  of  that  sec- 
tion, still  it  avails  the  defendant  nothing. 
Long  before  it  attempted  to  exercise  its 
right  to  go  upon  the  land  in  question,  the 
highway  easement  had  passed  to  the  public, 
and  the  fee  had  passed  to  private  owners. 
It  has  been  repeat^ly  held,  and  without  • 
dissenting  voice,  both  by  state  and  Federal 
courts,  that  |{  5263-5268,  supra,  whick 
authorize  the  construction  of  telegraph  lines 
along  post  roads,  do  not  affect  the  right 
of  a  landowner  to  the  damage  to  which  he  is 
entitled  for  the  additional  burden  upon  the 
fee  caused  by  the  erection  of  telegraph  poles 
upon  a  public  highway,  which  is  a  post  road. 
Kester  v.  Western  U.  Teleg.  Co.  108  Fed. 
926;  Atlantic  &  P.  Teleg.  Co.  v.  Chicago,  R. 
I.  &  P.  R;'  Co.  6  Biss.  158,  Fed.  Cas.  No.  632; 
Postal  Teleg.  Cable  Co.  v.  Southern  R.  Co. 
89  Fed.  190 ;  Northwestern  Teleph.  Exch.  Co. 
V.  Chicago,  M.  &  St.  P.  R.  Co.  76  Minn.  343, 
79  N.  W.  316;  Daily  v.  State,  51  Ohio  81 
348,  24  L.R.A  724,  4«  Am.  St.  Rep.  578.  37 
N.  E.  710;  American  Teleph.  ft  Teleg.  Co.  t. 
Pearce,  71  Md.  536,  7  L.R.A.  200,  18  AtL 
910;  Western  U.  Teleg.  Co.  v.  Ann  Arbor  R. 
Co.  33  0.  C.  A.  113, 120,  61  U.  S.  App.  741,  M 
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Fed.  379.  178  IT.  S.  243,  44  L.  ed.  1052,  20 
Sup.  Ct.  Rep.  S67;  Western  U.  Teleg.  Co. 
▼.  Pennsylyania  R.  Co.  120  Fed.  362;  Phil- 
lips V.  Postal  Teleg.  Cable  Co.  130  N.  C.  513, 
89  Am.  St.  Rep.  868,  41  S.  E.  1022;  Pensa- 
cola  Teleg.  Co.  ▼.  Western  U.  Teleg.  Co.  90 
U.  8.  1,  24  L.  ed.  708.  Some  of  the  cases 
abore  cited  involve  the  rights  of  the  holders 
of  easemmte,  and  others  the  rights  of  abut- 
ting owners.  It  is  held  in  either  case  that 
compensation  must  be  made  hj  the  tele- 
phone company  as  a  condition  to  imposing 
the  additional  servitude. 

The  District  Court  is  directed  to  reverse 
its  order  and  grant  the  temporary  relief 
prayed  for. 

All  coaeor. 

Petition  for  rehearing  denied  Hay  11, 
1900. 


PERHSTLVANIA  SVPKBHS  COUST. 

BE    ESTATE   OF   JOSEPH   P.   ICDBFHT 
COMPANY. 


APPEAL  OF  FREDERICK  VIETOR  et  al. 

(214  Pa.  268,  63  AtL  746.) 

Factor — advances — liability  of  prindpaL 

1.  An  agreement  by  which  goods  are 
eonsigned  for  sale  to  persons  who  are  to 
make  advances  on  the  consignment  and  hold 


the  goods  as  collateral  against  the  advances 
does  not  reader  the  consignor  a  debtor  for 
the  amount  of  the  advances  before  sale  of 
the  goods,  but  only  for  the  balance  unpaid 
from  the  proceeds  of  the  sale. 
Same — assignment — claim  of  factor. 

2.  A  factor  who  has  made  advances  on 
the  consignment  can  claim  against  the  as- 
signed estate  of  the  consignor,  not  for  the 
fidl  amount  of  the  advances,  but  only  for 
the  amount  unpaid  after  applying  the  pro- 
ceeds of  the  sale  in  satisfaction  of  the  ad- 
vancement. 

{Much  S,  1906.) 

APPEAL  by  claimants  from  a  decree  of 
the  Court  of  Common  Pleas,  Ko.  1,  for 
Philadelphia  County  dismissing  exceptions 
to  the  auditor's  report  disallowing  a  por- 
tion of  their  claim  against  the  assigned 
estate  of  Joseph  P.  Murphy  &  Company.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harris  S.  Sparhawk,  John  Spar- 
hawk,  Jr.,  and  Charles  H.  Edmonds,  for  ap- 
peUanta: 

As  Victor  and  Achelis  were  creditors  of 
the  assigned  estate  at  the  time  of  the  as- 
signment, and  held  collateral  security  for 
the  same,  they  were  tmdoubtedly  entitled 
to  prove  their  claim  in  the  siun  then  stand- 
ing to  their  credit  and  have  the  dividend 
computed  upon  it. 

Patten's  Appeal,  46  Pa.  161,  84  Am.  Dee. 
479;    Miller's  Appeal,  86  Pa.  482;   Graefl'a 


Case  Note.  —  To  what  extent  advances  by 
a  factor  create  a  dtebt  against  the  principal: 
The  solution  of  this  question  obvi- 
ously depends  upon  whether  the  implied 
contract  oetween  the  factor  and  his  prin- 
cipal is  considered  merely  that  the  factor 
may  have  a  lien  on  the  ^oods  by  way  of 
collateral  security  for  his  advances,  for 
which  the  principal  remains  primarily  liable, 
or  whether  it  is,  as  in  the  case  In  hand,  to 
be  deemed  that  the  principal  only  under- 
takes to  repay  any  deficiency  that  may 
arise  after  sale. 

In  Bradley  v.  Richardson,  2  Blatchf .  343, 
Fed.  Cas.  No.  1,786,  it  is  said  that  advances 
made  in  accordance  with  an  agreement 
might  be  treated  as  payment  in  advance  of 
so  much  toward  the  goods,  and  so  far  the 
one  mieht  be  set  off  against  the  other;  but 
that  all  moneys  advanced  on  account  be- 
yond the  amount  agreed  to  be  advanced 
upon  the  goods  would  constitute  a  present 
legal  debt  for  which  there  would  be  a  pres- 
ent legal  right  of  action. 

In  Corlies  v.  Cumming,  0  Cow.  181,  it  is 
■aid  that,  while  advances  by  a  factor  are 
made  on  the  joint  credit  of  the  fund  and 
the  person  of  the  principal,  yet,  from  the 
nature  of  the  contract,  resort  must  first  be 
had  to  the  fund  if  it  can  be  made  available 
before  the  principal  is  liable. 

In  Mertena  v.  Nottebohms,  4  Oratt.  (Va.) 
6L.R.A.(N£.) 


163,  it  was  said  by  Baldwin,  J.,  that  ad- 
vances by  a  factor  must  be  considered  as 
made  upon  the  joint  credit  of  the  consignor 
and  the  goods;  and  so,  if  it  appears  that 
the  fund  so  placed  in  the  hands  of  the  fac- 
tor is  not  available,  as  if  the  goods  are  un- 
salable, or  have  been  sold  by  the  factor  on 
time  to  persons  of  good  credit  and  the  pe- 
riod of  payment  has  not  arrived,  or  the 
purchasers  have  become  insolvent,  the  fac- 
tor may  waive  his  lien  on  the  funds  and 
resort  to  the  consignor  for  reimbursement 
of  his  advances;  but  that  he  cannot  recover 
back  these  advances  without  showing  wliat 
has  become  of  the  goods. 

In  Kennedy  v.  Gibbs,  15  111.  406,  it  was 
held  that  money  advanced  by  a  commis- 
sion merchant  to  pay  freight  on  goods  con- 
signed cannot  be  considered  as  a  loan  on 
which  interest  may  be  recovered. 

It  is  well  settled  that,  where  the  goods  do 
not  realize  a  sufficient  sum  to  repay  the  ad- 
vances, the  difference  may  be  recovered  from 
the  principal  (see  Kelley  v.  Maguire,  99  HI. 
App.  317) ;  or  that,  where  the  goods  are  lost 
in  transit,  the  factor  may  recover  his  ad- 
vances from  the  principal  (Kufeke  v.  Keh- 
lor,  19  Fed.  198). 

In  Re  Atwood,  40  App.  Div.  272,  57  N.  Y. 
Supp.  1031,  it  appears  that  the  same  prac- 
tice was  followed  in  the  court  below  as  in 
the  case  in  hand  in  relation  to  the  amount 


1148 


PENNSYLVANIA  SUPREME  C»U11T. 


Appeal,  70  Fa.  146;  Beyer's  Appeal,  183  Pa. 
143,  29  Atl.  1001. 
Mr.  Frank  P.  Prichard,  for  appellees: 
The  debtor  and  creditor  relation  of  the 
parties  does  not  exist  independent  of  the 
goods,   but   arises   from   the   obligation   of 
each  party  to  pay  the  balance  due  on  ad- 
justment of  accounts,  and  is  not  the  pri- 
mary obligation  to  which  the  pledge  of  the 
merchandise  is  collateral,  but  the  incidental 
obligation  resulting  from  the  primary  eon- 
tract  to  sell  the  goods. 
Frothingham  ▼.  Everton,  12  N.  H.  239. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

In  a  well-oonsidered  report,  confirmed  by 
the  court  below,  the  auditor  who  made  dis- 
tribution of  the  balance  in  the  hands  of 
the  assignee  of  the  Joseph  P.  Murphy  Com- 
pany, an  insolvent  corporation,  found  that 
'  the  relationship  existing  between  it  and  the 
appellants  .  at  the  date  of  the  assignment 
was  not  thaX  of  debtor  and  creditor,  but  of 
priacipal  and  factor.  They  were  according- 
ly awarded  a  dividend  only,  on  $20,054.67, — 
the  balance  found  to  be  due  them  after  they 
had  received  upon  sales  made  subsequently 
to  the  assignment  the  proceeds  of  the  goods 
consigned  to  them.  They  claimed  a  dividend 
on  $120,807.49,  the  entire  amount  of  ad- 
vances due  them  at  the  date  of  the  assign- 
ment, including  interest,  provided,  of  course, 
that  the  dividend  should  not  exceed  the  bal- 
ance really  due  them.  This  claim  was  made 
upon  the  theory  that  at  the  date  of  the  as- 
signment they  were  general  creditors  of  the 
assignor,  holding  as  security  for  indebted- 
ness due  them  the  goods  that  had  been  con- 
signed to  them  by  the  insolvent  company. 
If  this  was  the  real  situatibn,  their  con- 


tention was  proper,  and  the  dividend  dained 
ought  to  have  been  allowed  them.  Mor- 
ris V.  01  wine,  22  P4.  441;  Patten's  Appeal, 
45  Pa.  151,  84  Am.  Dec.  479;  Miller's  Es- 
tate, 82  Pa.  113,  22  Am.  Rep.  754;  Boyer** 
Appeal,  163  Pa.  143,  29  AtL  1001. 

The  testimony  of  Frederick  Victor,  one  of 
the  appellants,  shows  just  what  the  rela- 
tionship was  between  his  firm  and  the  Joseph 
F.  Murphy  Company,  and,  in  the  light  of  it, 
the  auditor  could  have  reached  no  other 
conclusion  than  that  they  were  factors,  the 
agents  of  the  consignor,  employed  by  it  to 
sell  its  goods  consigned  to  them  for  sale  for 
a  compensation  commonly  called  factorage 
or  commission.  After  stating  that  his  firm 
was  engaged  in  the  dry-goods  commission 
business,  he  said:  "The  arrangement  with 
Mr.  Murphy  was  that  he  was  to  consign 
us  goods,  wpoa  which  we  would  give  him 
66}  per  cent  to  70  per  cent  advances,  and 
we  were  to  hold  the  goods  as  collateral  as 
against  such  advances."  The  goods  consigned 
to  them  were  undoubtedly  to  be  held  as  col- 
lateral security  for  the  repayment  of  the 
advances  made  to  their  consignor,  but  not 
for  an  indebtedness  created  by  the  latter, 
which  the  consignees  could  have  called  upon 
it  to  pay  on  demand  or  at  any  specified 
time.  The  appellants,  under  a  proper  agree- 
ment with  the  consignor,  might  have  become 
its  creditors  for  the  amount  of  each  advance 
from  the  time  it  was  made,  and  acquired  the 
right  to  hold  the  goods  as  collateral  security 
for  the  indebtedness;  but  there  was  no  such 
agreement.  The  undertaking  of  the  appel- 
lants, engaged  in  the  business  of  selling  on 
commission,  was  to  sell  the  goods  of  tk* 
consignor  for  profit  to  themselves  in  tke 
regular  course  of  their  business,  accounting 
to  consignor  for  the  proceeds;   and,  as  an 


of  the  claim  for  advances  provable  by  a 
factor  against  an  insolvent  principal. 

Other  cases  supporting  the  doctrine  of  the 
case  in  hand  are  stated  at  length  in  the 
opinion  therein. 

A  different  view  seems  to  be  favored  in 
the  case  of  Burrill  v.  Phillips,  1  Gall.  360, 
Fed.  Cas.  No.  2,200,  in  which  it  is  said  that 
"advances  .  .  .  are  considered  by  the 
general  law  as  made  on  the  joint  credit  of 
the  fund  and  the  party,  and  the  factor  may 
relinquish  his  lien  on  the  fimd  without  at 
all  affecting  his  personal  remedy." 

And  in  Feisch  v.  Dickson,  1  Mason,  0,  Fed. 
Cas.  No.  10,911,  it  is  said:  "By  the  general 
law,  a  factor  has  the  security  of  the  person 
as  well  as  a  lien  upon  the  goods  of  his  prin- 
cipal for  all  advances  made  on  them." 

In  Martin  v.  Pope,  6  Ala.  532,  41  Am.  Dec 
66,  it  is  said,  upon  the  authority  of  the  two 
preceding  cases:  "Where  a  factor  makes 
advances  independent  of  an  actual  agree- 
raeBt  to  that  effect,  the  legal  inference  is 
;that  they  were  made  upon  the  joint  credit  of 
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the  personal  security  of  the  principal  and 
of  his  goods  and  money  that  might  come  to 
hand.  This  being  the  case,  the  factor  may 
relinquish  his  lien  on  the  latter  without 
at  all  affecting  his  personal  remedy;  so  he 
may  renounce  his  right  to  resort  to  the  per- 
son, and  look  alone  to  his  lien  for  reim- 
bursement." 

In  Beckwith  v.  Sibley,  11  Pick.  482,  the 
view  is  taken  that,  in  the  absence  of  a  con- 
trary agreement,  or  a  usage,  course  of  deal- 
ing, or  other  circumstances  from  which  such 
an  agreement  can  be  implied,  the  goods,  or 
the  fund  arising  from  their  ^ale,  are  merely 
collateral  security  for  advances  made;  and 
so,  that  a  factor  may  maintain  an  action 
to  recover  his  advances  before  the  maturity 
of  the  sales  notes. 

In  reliance  upon  the  preceding  case,  it  was 
held  in  Dolan  v.  Thompson,  126  Mass.  183, 
that,  in  the  absence  of  any  contrary  agree- 
ment, a  factor  may  maintain  an  action  to 
recover  his  advances  without  waiting  until 
all  the  goods  consigned  are  sold. 
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incident  to  this  undertaking  and  an  induce- 
ment to  the  consignor  to  so  have  its  goods 
•old,  they  agreed  to  make  advances  on  the 
proceeds  which  were  to  be  paid  to  them 
and  out  of  which  they  were  to  repay  them- 
selves. The  agreement  on  their  part  to  ad- 
vance was  not  one  carrying  with  it  an 
obligation  on  the  part  of  the  consignor  to 
repay  as  its  primary  debt,  whenever  called 
upon  to  do  so,  the  sum  or  sums  advanced. 
The  implied  obligation  of  the  consignor 
was  to  pay  whatever  sum,  if  any,  should  be 
found  due  on  the  advances  made  to  it  after 
its  goods  had  been  sold  by  the  consignees 
and  an  account  stated  between  them,  fixing 
the  measure  of  its  liability.  From  all  that 
appears  in  this  case,  the  contract  was  the 
ordinary  one  between  principal  and  factor, 
in  whidi  there  is  no  implied  agreement  that 
advances,  made  under  a  belief  by  the  factor 
that  he  is  fully  protected  by  the  goods  con- 
signed for  sale,  shall  be  repaid  by  the  prin- 
cipal before  the  goods  are  sold.  The  only 
agreement  implied  by  the  law  in  such  a  case 
is  that  the  consignor  will  repay  to  the  con- 
signee any  balance  due  on  the  advances, 
if  it  appears,  after  a  sale  of  the  consigned 
goods  and  npon  an  account  stated,  that  the 
proceeds  are  insufiicient  to  repay  what  has 
been  advanced.  Until  the  factor,  if  he  keeps 
the  goods  consigned  to  him,  has  performed 
the  whole  of  his  contract  by  selling  them 
and  accounting  to  his  principal,  there  is 
no  default  by  the  latter,  and,  therefore,  no 
liability  to  the  former.  The  factor  under- 
takes to  look  primarily  to  the  goods  con- 
signed to  him  for  the  moneys  not  loaned, 
but  advanced  on  anticipated  sales,  and  the 
liability  of  the  principal  is  limited  to  the 
difference  between  the  amount  advanced  and 
the  proceeds  of  the  sale  of  his  goods  sold 
by  his  consignee.  For  tliis  amount,  and 
this  amount  only,  after  it  had  been  definite- 
ly ascertained  by  an  account  stated,  could 
the  appellants  hare  brought  suit  against 
the  assignor,  if  it  had  not  made  an  assign- 
ment for  the  benefit  of  creditors,  and  for 
such  an  amount  only  can  they  ask  for  a 
dividend  from  its  assigned  estate.  The  hold- 
er of  an  absolute  obligation  for  indebted- 
ness, even  if  secured  by  collaterals,  stands 
on  a  very  different  footing.  He  may  call  for 
his  money  at  once,  for  the  primary  obliga- 
tion of  the  debtor  is  to  pay  the  whole  amount 
due,  without  regard  to  securities  he  may 
have  given  his  credit  for  its  payment.  The 
amount  of  his  liability  is  what  he  owes, 
and,  until  that  is  paid,  it  is  the  basis  ol 
the  creditor's  claim  wherever  presented  or 
pressed.  It  is  for  this  reason  that  a  credit- 
or of  an  assigned  estate  may  present  againnt 
it  the  whole  amoimt  of  his  debt  unpaid 
at  the  time  of  the  assignment,  without  re- 
gard to  any  collateral  security  he  may  have 
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in  his  hands.  So  a  factor  may  present  the 
whole  amount  of  his  unpaid  claim;  but, 
as  it  cannot  be  more  that  the  difference  be- 
tween the  advances  and  the  amount  realized, 
or  that  he  ought  to  realize  from  the  assets 
in  his  hands,  and  to  which  he  must  pri- 
marily look  for  payment,  be  cannot  present 
it  for  more.  In  expressing  the  foregoing 
views  we  have  not  considered  the  insolvent 
act  of  June  4,  1901  (P.  L.  404),  as  the  rights 
and  liabilities  of  the  parties  in  this  con- 
troversy were  fixed  before  the  passage  of 
that  act. 

Our  attention  has  not  been  directed  to 
any  of  our  own  cases  upon  the  question 
raised  on  this  appeal,  but  our  disposition  of 
it  has  the  sanction  of  reason  and  is  sus- 
tained by  the  weight  of  decisions  by  the 
courts  of  other  states.  To  what  is  said  in 
several  of  tiiem  attention  may  be  called 
a8  correct  expressions  of  the  law.  The 
rights  of  a  factor  and  the  liability  of  a 
principal  are  clearly  set  forth  in  Frothing- 
ham  V.  Everton,  12  N.  H.  289,  as  appears 
from  the  following  extract:  "The  two  sums, 
which  furnish  the  foundation  of  the  plain- 
tiffs' action,  appear,  by  the  case,  to  have 
been  moneys  advanced  by  the  plaintiffs  as 
commissicHi  merchants,  or  factors,  upon  s 
consignment  of  the  woo^  the  proceeds  of  the 
sale  of  which  form  the  item  of  credit  in 
the  plaintiffs'  account.  No  particular  agree- 
ment is  stated  to  have  been  made,  respect- 
ing the  repayment  of  these  sums,  when  they 
were  advanced  by  the  plaintiffs;  and  it  may 
be  taken,  therefore,  that  it  was  then  in  the 
contemplation  of  both  parties,  VbtiX  the 
plaintiffs  were  to  be  reimbursed  out  of  a 
sale  of  the  goods  upon  which  the  advances 
were  made,  if  sufficient  should  be  realised, — 
that  a  credit  was  given  to  the  defendant 
until  a  sale  should  be  made,  or  until  a  rea- 
sonable time  had  elapsed  in  which  the  plain- 
tiffs might  endeavor  to  make  a  sale;  and 
that  the  plaintiffs  could  not,  immediately 
upon  fumi^ing  the  money,  have  commenced 
a  suit  against  the  defendant  for  its  re- 
covery. But  the  plaintiffs'  claim  to  re- 
imbursement did  not  depend  entirely  upon 
the  goods  consigned,  there  being  no  special 
contract  to  that  effect.  In  case  of  lossi  by 
fire,  or  otherwise,  without  the  fault  of  the 
plaintiffs,  they  might  have  recovered  the 
whole  amount  of  the  advances,  of  the  de- 
fendant; and  if  they  had  not  been  limited 
in  the  price,  and  had  sold  in  the  regular 
course  of  their  duty  as  factors,  for  less  than 
the  amount  of  the  advances,  they  might  well 
have  recovered  the  balance  of  the  advances 
in  this  suit.  And,  notwithstanding  they 
were  limited  in  the  price,  if  the  defendant 
had  refused,  upon  application,  after  a  rea- 
sonable time,  to  repay  the  advances,  the 
plaintiffs  mi^t  have  sold  them  at  the  fair 
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market  prioe,  although  below  the  limit,  and 
have  recovered  the  balance."  In  Gihon  v. 
Stanton,  9  N.  Y.  476,  it  is  said:  "It  would 
■eem,  from  aa  examination  of  the  long  series 
of  cases  on  this  subject,  that  hardly  anyone 
had  ever  thought  of  contending  that  a 
factor  or  commission  merchant,  who,  for  the 
sake  of  inducing  consignments  to  himself, 
makes  advances  to  the  consignor  upon  the 
faith  of  the  goods  consigned,  and  in  antici- 
pation of  their  avails,  could,  without  render- 
ing any  account  of  the  disposition  of  the 
goods,  or  of  their  proceeds,  turn  immediate- 
ly around  and  sue  for  and  recover  back  the 
amount  of  his  advances.  The  question  has 
arisen,  whether  advances  of  this  kind  are 
not  made  prima  facie  upon  the  exclusive 
credit  of  the  property  consigned;  and  wheth- 
er the  factor  could  without  some  special 
agreement  to  that  effect  resort  to  the  per- 
sonal responsibility  of  the  principal  at  all, 
even  for  a  deficiency.  .  .  .  I^om  these 
cases  it  is  strongly  to  be  implied  that  the 
factor  or  commission  merchant  must  first 
have  recourse  for  reimbursement  to  the  fund 
in  his  hands  before  resorting  to  his  prin- 
cipal. That  the  credit,  where  a  commission 
merchant  makes  advances  upon  consign- 
ments to  him,  is  given  primarily  to  the  fund 
to  be  derived  fromtthe  sale  of  the  property 
consigned,  would  seem  to  result  from  the 
very  nature  of  the  transaction.  The  object 
of  the  consignor  is  not  to  borrow  money, 
but  to  realize  in  advance  some  portion  of 
the  avails  of  his  property.  That  of  the  con- 
signee is  not  to  make  a  loan  of  money  for 
the  accommodation  of  the  consignor,  or  for 
the  sake  of  the  interest,  but  to  increase  the 
profits  of  his  business,  which  depend  upon 
the  amount  of  consignments  he  can  secure. 
He  frequently  knows  little  or  nothing  of  the 
personal  responsibility  of  the  consignor,  and 
must,  of  course,  rely  upon  the  property  as 
his  security.  The  lien  which  the  law  gives 
him  for  his  advances  upon  the  goods  con- 
signed from  the  moment  of  their  shipment, 
and  which  it  protects  by  the  most  strin- 
gent rules,  affords  of  itself  some  evidence 
that  he  is  regsirded  as  having  made  the  ad- 
vance primarily  upon  the  credit  of  the  goods. 
.  .  .  Again,  the  commercial  language  uni- 
versally applied  to  such  a  transaction  goes 
to  refute  the  ground  taken  by  the  plaintiffs. 
It  is  called  an  advance.  An  advance  is  some- 
thing which  precedes;  and  of  course  there 
is  something  to  follow.  As  applied  to  the 
payment  of  money,  the  term  implies  that 
the  parties  look  forward  to  a  time  when 
the  money  will  be  due  to  the  recipient.  A 
debtor  who  voluntarily  pays  his  debt  before 
it  is  due  is  said  to  advance  it.  Can  he  re- 
cover it  back  ?  An  advance  by  a  factor  is  a 
transaction  somewhat  similar.  It  is  a  pre- 
payment; a  mere  anticipation  of  the  avails 
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of  the  goods  consigned;  and  no  more  creates 
a  debt  in  the  first  instance,  than  an  ad- 
vancement of  a  father  to  his  son,  in  antici- 
pation of  his  expected  inheritance,  creates  a 
debt  It  is  true  that,  if  the  propoiy  proves 
insufiScient  to  reimburse  the  factor  for  his 
advances,  the  law,  in  the  absence  of  any 
agreement  to  the  contrary,  implies  an  un- 
dertaking to  make  up  the  deficiency." 

It  was  held  in  Balderston  v.  Na- 
tional Rubber  Co.  18  R.  L  338,  40  Am.  St. 
Rep.  772,  27  AtL  607,  that  where  the  con- 
signor makes  an  assignment  for  the  benefit 
of  creditors,  the  factor  cannot  have  a  divi- 
dend on  the  whole  amount  of  his  advances 
existing  at  the  time  of  the  assignment,  but 
only  on  such  part  thereof  as  he  shall  be  un- 
able to  realize  from  the  consigned  goods  in 
his  hands;  and  what  was  said  in  a  well-con- 
sidered opinion  of  the  facts  in  that  case  ap- 
plies to  those  in  this:  "It  is  not  reasonable 
to  suppose  that  the  parties  to  the  agreement 
before  us  contemplated  that  the  advances 
made  in  pursuance  thereof  should  constitute 
a  present  indebtedness  on  the  part  of  the 
consignors,  for  which  an  action  might  at 
once  be  maintained.  What  are  'advances' t 
They  are  moneys  paid  by  the  factor  to  his 
principal,  on  the  credit  of  the  goods  con- 
signed, and  in  anticipation  of  the  debt  which 
will  become  due  to  the  principal  upon  the 
sale  of  such  goods.  The  ordinary  use  of  the 
term  indicates  moneys  paid  before^  or  in 
advance  of,  the  proper  time  of  payment. 
To  'advance*  is  to  'supply  beforehand;'  to 
loan  before  the  work  is  done  or  the  goods 
are  made.' "  After  referring  to  Gihon  ▼. 
Stanton,  and  the  rule  there  announced,  the 
opinion  proceeds:  "That,  the  law  as  thus 
stated  1b  well  founded  in  reason,  and,  indeed, 
well-nigh  indispensable  to  the  successful 
prosecution  of  manufacturing  and  commer- 
cial enterprises,  is  evident  from  the  results 
which  might  follow  from  the  adoption  of  the 
rule  contended  for  by  the  plaintiffs;  for,  if 
an  advance  by  a  factor  has  the  effect  of 
creating  a  present  indebtedness  against  the 
consignor,  the  latter  is  liable  at  any  moment 
to  be  called  upon  to  repay  the  amount  ad- 
vanced, and,  failing  so  to  do,  to  render  his 
property  liable  to  be  attached,  and  his  whole 
business  stopped,  if  not  destroyed,  while,  at 
the  same  time,  the  goods  which  have  been 
probably  produced  in  part  by  virtue  of  the 
advances  are  in  the  hands  of  the  factor,  and, 
presumably,  entirely  sufficient  to  com- 
pensate him  for  all  his  advances.  .  . 
Moreover,  we  may  add  that,  so  far  as  we 
are  aware,  the  custom  and  understandiag 
among  merchants  and  factors  in  this  state 
are  in  harmony  with  the  views  which  w* 
have  herein  expressed  regarding  advances.  K 
is  clear,  therefore,  that  in  no  event  can  the 
plaintiffs  claim  a  dividend  from  the  assignee 
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upon  the  whole  amount  of  the  advancea 
made  by  them  and  unpaid  from  the  pro- 
ceeds of  goods  sold  at  the  time  of  said  as- 
signment. But,  as  before  intimated,  we 
think  the  better  doctrine  is  that  where  ad- 
vances are  made  upon  the  faith  of  the  goods 
consigned,  and  especially  tmder  an  agree- 
ment like  the  one  before  us,  the  proceeds  are 
to  be  deemed  as  the  primary  fund  to  which 
the  factor  must  look  for  reimbursement, 
and  that  it  must  be  made  to  appear  that 
this  fund  is  insufficient  before  he  can  re- 
cover his  advances  from  the  consignor."  As 
the  claim  of  the  appellants  was  the  differ- 
ence between  the  advances  made  by  them 
and  the  value  of  the  consigned  goods  in 
their  possession  at  the  date  of  the  assign- 
ment, the  rule  of  allowing  no  interest  in  in- 
solvent estates  was  properly  applied. 

The  assignments  of  error  are  all  overruled 
and  the  decree  is  affirmed  at  the  cost  of  ap- 
pellants. 
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W.  M.  ELIJSOK  et  al.,  Respts., 

J.  T.  JOHKSON  et  al.,  Appt*. 

(—  a  C  — ,  64  S.  E.  202.) 

Sale — breach — damage. 

I.  Recovery  by  a  merchant  of  damages 
for  delivery  of  a  consignment  of  merchan- 
dise of  a  quality  inferior  to  that  contracted 


for  is  not  prevented  by  the  fact  that  be- 
cause of  an  advance  in  the  market  price  it 
is  disposed  of  at  a  profit. 
Same — measure  of  damages. 

2.  The  measure  of  damages  for  filling 
an  order  of  merchandise  to  be  resold  with 
articles  inferior  in  quality  to  those  con- 
tracted for  is  the  difference  in  value  between 
those  delivered  and  those  agreed  to  be  de- 
livered, at  the  time  and  place  of  delivery. 

(April  16,  1906.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Common  Pleas  Circuit  Court  for 
Abbeville  County  in  plaintiffs'  favor  in  an 
action  brought  to  recover  the  purchase  price 
of  certain- flour.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  P.  Greene,  for  appellants. 

A  purchaser  may  defend  himself  by  dis- 
count against  an  action  for  the  price  by 
proving  a  breach  of  the  warranty. 

Parker  v.  Pringle,  2  Strobh.  L.  249;  Car- 
ter T.  Walker,  2  Rich.  L.  46;  24  Am.  &  Eng. 
Enc.  Law,  2d  ed.p.  1157;  Berry  v.  Shannon, 
98  Oa.  459,  58  Am.  St.  Rep.  313,  25  S.  E. 
614;  Hobbs  v.  Bland,  124  N.  C.  284,  32  S.  E. 
683;  Huyett  &  S.  Mfg.  Co.  ▼.  Gray,  124 
N.  C.  322,  32  S.  E.  718. 

The  profits  which  would  have  been  real- 
ized had  the  contract  been  performed,  and 
which  have  been  prevented  by  its  breach, 
are  included  in  the  damages  to  be  re- 
covered in  every   case   where  such  profits 


Case  Note.  —  Price  at  which  goods  are  re- 
sold as  affecting  measure  of  damages  for 
breach  of   warranty   as  to  quality: 


The  authorities  are  unanimous  in  declaring 
that  the  amount  realized  upon  resale  has  no 
bearing  on  the  amount  of  damages  recover- 
able for  breach  of  warranty  (see  Mechem, 
Sales,  §  1818;  Sedgw.  Damages,  §  762; 
Sutherland,  Damages,  {  670;  Joyce,  Dam- 
ages, i  1686;  Wheelock  v.  Berkeley,  138  111. 
153,  27  N.  E.  942;  Western  Twine  Co.  v. 
Wright,  11  S.  D.  521,  44  L.B.A.  438,  78  N. 
vV.  942;  also  cases  hereinafter  stated  at 
length),  except  as  it  is  evidence  of  the  ac- 
tual value  of  the  property  furnished  (see 
Milton  V.  Rowland,  11  Ala.  732;  Atkins  v. 
Cobb,  56  Ga.  86;  Berry  v.  Shannon,  98  Ga. 
469,  68  Am.  St.  Rep.  314,  25  S.  E.  514; 
Muller  V.  Eno,  14  N.  Y.  697,  in  which  it  is 
said  that  while  the  price  which  a  purchaser 
obtains  on  a  resale  is  evidence  against  him 
of  the  actual  value,  if  on  such  resale  the 
defects  are  known,  and  of  the  sound  value 
of  similar  goods  if  the  defects  are  not 
known,  such  evidence,  which  may  be  en- 
tirely proper  under  the  rule,  must  not  be 
confounded  with  the  rule  itself;  Brock  v. 
aark,  60  Vt.  661,  16  Atl.  176). 

So,  in  Union  Selling  Co.  t.  Jones,  .63  C. 
C.  A.  224, 128  Fed.  672,  it  is  said  that  neither 
the  vendee's  right  of  recovery,  nor  the  meas- 
OL.R.A.(N.S.) 


ure  of  his  damages,  is  dependent  upon  a 
resale  by  him,  or  upon  the  price  obtained 
at  a  resale. 

And  in  Brown  v.  Bigelow,  10  Allen,  242, 
it  is  said  that  the  disposition  which  a  pur- 
chaser makes  of  property  is  an  independent 
and  collateral  fact  having  no  connection 
with  the  bargain  by  which  he  acquired  his 
title,  and  can  have  no  legitimate  bearing 
on  the  damages  which  another  persoti  ought 
to  pay  him  for  a  breach  of  a  wholly  dis- 
tinct and  separate  contract. 

In  Miamisburg  Twine  &  (Cordage  Co.  v. 
Wohlhuter,  71  Minn.  484,  74  N.  W.  175,  It 
is  said  that  the  rule  as  to  the  measure  of 
damages  for  breach  of  warranty  is  not 
changed  where  the  purchaser  of  the  war- 
ranted article  resells  it  for  an  equal  or 
greater  price  than  that  which  he  paid  for 
it;  and  so  it  was  held  in  J.  I.  Case  Plow 
Works  V.  Kiles  &  S.  (3o.  90  Wis.  590,  «3  N. 
W.  1013,  where  defective  wheels  had  been 
resold  for  an  amount  equal  to  the  purchase 
price;  in  Brown  v.  Emerson,  66  Mo.  App. 
63,  where  the  property  was  resold  at  an  in- 
creased price;  and  in  Americns  Grocery  Co. 
T.  Brackett,  119  Oa.  489,  46  S.  E.  667,  where 
oats  of  a  quality  inferior  to  those  contracted 
for  were  resold  by  the  purchaser  at  a  profit, 
owing  to  an  advaqce  in  the  market  price. 

In  accordance  with  this  rule,  it  waa  heU 
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are  not  open  to  the  objection  of  uncertainty 
or  of  remoteness. 

Hays  V.  Western  U.  Teleg.  Co.  70  S.  0. 
18,  67  LJLA.  481,  106  Am.  St.  Rep.  731,  48 
S.  E.  608;  Howard  v.  Stillwell  &  B.  Mfg. 
Ck>.  139  U.  S.  199,  36  L.  ed.  147,  11  Sup.  Ct. 
Rep.  600. 

Mr.  William  N.  Graydon,  for  respondents: 

Where  a  party  buys  goods,  and  sells  them 
at  a  profit,  he  cannot  escape  paying  for  them 
on  the  ground  that  they  are  not  as  good  as 
he  expected. 

Fewell  T.  Deane,  43  S.  C.  267,  21  S.  E.  1; 
Kauflman  Mill.  Co.  y.  Stuckey,  37  S.  C.  8, 
16  8.  E.  102,  40  S.  C  110,  18  S.  E.  218. 

Jones,  J.,  delivered  the  opinion  of  the 
court: 

The  complaint  in  this  case  was  for  the 
price  of  a  lot  of  flour  sold  and  delivered  by 
plaintiffs  to  defendants,  and  the  main  de- 
fense in  the  answer  was  damages  for  breach 
of  warranty  as  to  the  quality  of  the  flour. 
The  trial  resulted  in  a  verdict  and  judg- 
ment for  plaintiffs  for  $386,  the  sum  de- 
manded. 

The  crucial  question  presented  by  defend- 
ants' exceptions  is  whether  the  circuit  court 
correctly  instructed  the  jury  as  to  the  rule 
or  measure  of  damages  applicable  to  the  de- 
fense set  up  by  defendants.  The  court 
charged,  in  substance,  that,  if  the  defend- 
ants sold  the  flour  for  more  than  they  had 
paid  for  it,  they  were  not  damaged,  and 
could  not  recover  damages  and  have  abate- 
ment in  the  price  for  any  defect  in  the  qual- 
ity of  the  flour.  Under  this  instruction,  the 
jury  could  not  do  otherwise  than  bring  in 
a  verdiot  for  plaintiffs,  as  defendants  ad- 
mitted that  they  had  sold  the  flour  at  a 
profit  of  about  26  cents  per  barrel.  The 
testimony  in  behalf  of  the  defendants  t^d- 
ed  to  show  that  in  December,  1903,  de- 
fendants purchased  of  plaintiffs  400  barrels 
of  flour,  manufactured  by  Ballard  &  Bal- 
lard Company,  consisting  of  three  brands. 
Obelisk,  Bicycle,  and  Waterloo,  of  standard 
quality,  such  as  defendants  had  previously 


used  in  their  business  as  merchants,  to  be 
shipped,  and  at  prices,  as  follows:  One 
hundred  barrels  on  January  1,  1904,  and 
100  barrels  on  January  16,  1904,  Obelisk  at 
$5,  Bicycle  at  $4.45,  and  Waterloo  at  $4.16 
per  barrel;  100  barrels  on  February  15,  1904, 
and  100  barrels  on  March  15,  1904,  at  an 
advance  of  6  cents  per  barrel.  The  quan- 
tity of  flour  was  delivered  as  contracted 
for.  The  first  and  second  shipments  were 
paid  for  by  defendants  without  any  ques- 
tion being  made  as  to  quality.  When  draft 
was  made  for  the  third  shipment,  defend- 
ants complained  of  the  quality.  Defend- 
ants' customers  had  been  complaining  of  the 
flour,  and  the  testimony  tended  to  show 
that  the  flour  was  dark  and  of  poor  cook- 
ing quality;  in  fact,  the  plaintiffs  admitted 
that  the  flour  was  defective  and  were  will- 
ing to  allow  some  deduction.  The  defend- 
ant Brock  testified  that  plaintiffs  told  him 
to  go  ahead  and  pay  the  draft  for  the  tiiird 
shipment,  and  that  his  claim  ootild  be  ad- 
justed out  of  the  fourth  and  last  shipment. 
The  present  suit  is  for  the  price  of  the  last 
shipment  of  100  barrels,  less  freight.  The 
testimony  in  behalf  of  the  defendants 
showed  tiiat  immediately  after  the  purchase 
in  December,  1903,  flour  began  to  advance  in 
price,  and  continued  to  advance  for  some 
time;  that  by  January  I,  1904,  flour  had  ad- 
vanced 20  or  26  cents  per  barrel,  and  by  the 
time  of  the  last  shipment  in  March,  1904, 
flour  had  advanced  75  cents  per  barrel;  and 
that  by  reason  of  this  advance  in  price  de- 
fendants were  enabled  to  dispose  of  the  flout 
at  a  profit  of  25  cents  per  barrel,  but  that 
they  lost  tly  advance  in  the  market  price. 
It  is  manifest  that  the  loss  claimed  by  de- 
fendants does  not  fall  under  the  class  of  ex- 
pected or  anticipated  profits  (hat  are  con- 
tingent, speculative,  and  remote,  and  there- 
fore not  recoverable,  as  in  Sitton  v.  Mac- 
Donald,  26  S.  C.  68,  60  Am.  Rep.  484.  If  it 
is  proper  to  characterise  the  loss  in  this 
case  as  a  loss  of  profits,  it  is  a  loss  of  ac- 
crued and  certain  profits  sustained  at  the 
time  and  place  of  delivery  of  the  respec- 


in  Texada  v.  Camp,  Walker  (Miss.)  150, 
that  the  purchaser  of  a  slave  warranted  to 
be  sound,  but  in  fact  afflicted  with  a  dis- 
ease which  caused  her  death,  might  recover 
the  purchase  price,  although  before  the 
slave's  death  be  had  resold  ner  to  a  third 
party. 

In  Hunt  V.  Van  Deusen,  42  Hun,  392,  it 
was  held  that  the  fact  that  the  purchaser 
of  pork  with  warranty  of  quality  protected 
himself  from  actual  loss,  upon  its  proving 
inferior,  by  making  the  pork  into  sausage 
and  lard,  which  he  sold  at  the  ordinary 
price,  would  not  avail  the  vendor. 

In  Comstock  v.  Hutchinson,  10  Barb.  211, 
U  was  held  that  an  instruction  limiting  the 
recovery  in  an  action  for  breach  of  war- 
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ranty  of  a  horse  to  the  difference  between 
the  price  paid  and  the  amount  realized  oa 
a  resale  was  erroneous. 

And  in  Andrews  v.  Schreiber,  93  Fed.  367, 
it  was  held  that  evidence  that  a  profit  was 
realized  on  a  resale  of  wheat  was  inadmis- 
sible in  an  action  for  breach  of  warranty 
of  quality. 

The  doctrine  of  the  foregoing  decisions 
is  also  supported  by  the  analogous  case  of 
Medbury  v.  Watson,  6  Met.  247,  39  Am. 
Dec.  726,  in  which  it  was  held  that  the  fact 
that  the  purchaser'  resold  the  property  for 
the  same  sum  which  he  paid  for  it  is  no  de- 
fense, to  an  action  for  damages  for  deceit  ia 
inducing  its  purchase  for  mote^than  it  ,waa 
worth.  Dig  t  zed  by  LjOOQIC 
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tire  shipments  of  flour.  More  accurately 
speaking,  the  question  turns  on  the  differ- 
ence in  the  value  of  the  article  sold  and 
the  valuis  •£  the  article  delivered  at  the 
time  and  place  of  delivery.  If  A  sells  B 
400  bales  of  good  middling  cotton  to  be 
delivered  at  a  specified  time  in  the  future  at 
11  cents  per  pound,  does  A  perform  his  con- 
tract by  delivering  400  bales  of  stains,  sim- 
ply because  stains  happen  to  be  worth  11 
eenta  at  the  time  of  delivery!  It  is  too 
clear  for  argument  that  B's  loss  by  reason 
ot  A'n  Bonpeifonnance  of  contract  is  the 
diflerence  in  value  between  cotton  graded 
"good  middling"  and  cotton  graded  "stains" 
at  the  time  and  place  of  delivery.  It  is  im- 
possible by  illustration  to  make  the  case 
plainer.  The  defendants  bought  good  flour 
of  a  particular  brand  and  standard,  and 
reasonably  suffered  loss  by  a  delivery  of  an 
inferior  grade  of  flour.  The  question  is  not 
affected  by  the  price  defendants  may  have 
•btained  for  the  flour,  except  that  evidence 
of  the  price  obtained  by  them  may  aid  in 
establishing  the  value  of  the  articles  at  the 
time  of  delivery  as  compared  with  what 
would  have  been  the  value  if  they  had  been 
as  warranted.  The  converse  of  the  propo- 
sition is  illustrated  in  Huguenot  Mills  r. 
Jempson,  «8  S.  C.  363,  102  Am.  St.  Rep. 
873,  47  8.  E.  087,  wherein  the  seller  of 
goods  by  executory  contract  to  be  delivered 
at  a  fature  time  may  recover,  for  breach  of 
•entraot  by  the  buyer  refusing  to  receive 
the  goods,  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  time 
tte  buyer  refuses  to  accept.  In  that  case 
the  price  of  the  goods  had  gone  down.  The 
authorities  generally  agree  that  the  meas- 
ure of  damages  in  a  case  of  this  kind  is  the 
difference  in  value  between  the  article  sold 
and  the  article  deliVered  at  the  time  and 
place  of  delivery,  and  that  the  question  is 
not  affected  by  the  fact  that  the  buyer  has 
sold  the  property  at  an  increased  price.  2 
Sutherland,  Damages,  422;  2  Sedgw.  Dam- 
ages, 474,  475;  Brown  v.  Bigelow,  10  Allen, 
242;  Bushman  v.  Taylor,  2  Ind.  App.  12,  60 
Am.  St.  Rep.  228,  28  N.  E.  97;  Berry  v. 
Shannon,  08  6a.  459,  58  Am.  St.  Bep.  314, 
26  S.  E.  614.  The  case  falls  within  the 
principle  of  Hadley  v.  Baxendale,  9  Ezch. 
341,  often  cited  and  approved  in  this  state, 
that  damages  which  may  fairly  and  reason- 
ably be  considered  as  naturally  arising  from 
a  breach  of  contract  according  to  the  usual 
eaorse  of  things  are  recoverable.  Losses 
fpBowing  the  fluetuationB  of  the  market 
nnst  be  regarded  as  within  the  contempla- 
tion ot  the  parties  as  matters  of  damages 
in  eontracts  for  sale  of  marketable  articles'. 
.The  element  of  certainty  is  attained  when 
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the  loss  is  adjusted  by  ascertaining  the  dif- 
ference in  value  between  the  thing  deliv- 
ered and  the  thing  agreed  to  be  delivered 
at  the  time  and  place  of  delivery. 

The  circuit  judge,  in  charging  the  jury, 
misconceived  the  effect  of  the  cases  of 
Kauflman  Mill.  Co.  v.  Stuckey,  37  S.  C.  7, 
16  S.  E.  192,  40  S.  C.  110,  18  S.  E.  218,  and 
FeweU  t.  Deane,  43  S.  C.  257,  21  S.  E.  1. 
In  so  far  as  the  Kauffmau  Case  related  t* 
the  question  involved  in  this  ease, — partial 
failure  of  consideration, — it  is  in  accord 
with  the  view  we  have  announced,  for  ibia 
court  approved  the  diarge  to  the  jury  that, 
in  case  of  a  partial  fculure  of  consideration 
in  the  quality  of  the  flour,  the  defendant  was 
entitled  to  recover  or  have  abatement  to  the 
extent  the  flour  failed  to  come  up  to  the 
sample.  The  fact  that  the  buyer  sells  the 
articles  without  loss,  or  at  a  profit,  be- 
comes very  material  when  the  case  pre- 
sented is  one  of  rescission  of  contract.  The 
cases  dted  show  that,  when  the  action  or 
defense  is  based  upon  a  rescission  of  the 
contract  for  a  total  failure  of  consideration, 
the  buyer  most  account  for  whatever  he  ob- 
tained for  alleged  worthless  articles.  In 
such  a  case,  of  course,  if  the  buyer  has  sold 
the  alleged  wortiiless  articles  at  a  profit,  he 
has  sustained  no  damage.  An  action  or  de- 
fense based  upon  the  rescission  of  a  con- 
tract proceeds  upon  the  theory  that  the 
title  of  the  goods  revests  in  the  seller,  and 
so  the  buyer  who  has  sold  them  in  whole  or 
in  part  must  account  to  the  owner;  whereas, 
an  action  or  defense  based  upon  a  partial 
failure  of  consideration  leaves  the  title  of 
the  goods  in  the  buyer,  and  what  he  gets  for 
his  own  property  (except  as  evidence  of 
value)  is  not  a  vital  matter  in  determining 
whether  the  seller  has  performed  his  con- 
tract, and  what  he  must  render  to  the  buyer 
as  an  equivalent  for  nonperformance. 

These  views  must  result  in  a  new  trial  for 
misdirection  of  the  jury.  We  do  not  deem 
it  important  to  oonsider  further  the  excep- 
tions of  the  defendants.  The  plaintiffs  de- 
murred to  an  answer  for  insufficiency  at  a 
former  term,  when  the  case  was  called  before 
Special  Judge  Etjest  Moore,  and  Judge 
Moore  overruled  the  demurrer  on  the  ground 
that  defendants,  on  the  facts  stated  in  the 
answer,  "were  entitled  to  credit  or  damages 
to  the  extent  that  the  flour  shipped  failed 
to  come  up  to  standard  of  that  contracted 
for  at  the  time  of  the  delivery."  Judge 
Moore's  ruling  was  in  strict  accord  with  the 
views  herein  annoimced,  and  plaintiffs'  ex- 
ceptions thereto  cannot  be  sustained. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  omm  rwnayjed  tor  a  new 
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Patent— employee — ^plea. 

1.  The  mere  all^aiti«B  in  a  jriea  to  a, 
bill  by  an  employee  to  enjoin  the  employer 
from  infringing  patents  aecuied  by  the  em- 
ployee during  DJB  emptoyment,  that  he 
agreed  to  give  the  employer  his  "time,  serv- 
ices, and  inventive  tUiility,"  does  not  nec- 
essarily assert  title  to  the  inventions,  vrhere 
the  plea  only  claims  a  right  to  perpetual 
use,  and  alleges  the  employment  of  the  in- 
ventor's services  for  the  improvement  of  a 
process   used   in   the  employer's   bunness. 


while  the  patent  covers  not  only  process,  but 

an  apparEktus. 

Same — estoppel  of  employee. 

2.  One  employed,  because  ef  his  me- 
chanical skill,  to  cheapen  processes  used 
in  the  business  of  his  employer,  wiU  be  es,- 
topped  to  dilute  the  right  of  the  employer, 
so  ToBg  as  he  continues  in  business,  to  use 
apparatus  and  the  process  for  which  it  wms 
designed,  which  he  invented  while  so  em- 
ployed and  upon  which  he  secured  a  patent, 
to  the  eictent  that  space  has  been  arranged 
in  ^ecially  design^  buildings  to  aeeom- 
modate  the  apparatus  with  his  loMvledga 
and  under  his  direction. 

(May  4,  19M.) 

APPEAL  by  plaintiff  from  a  decree  of  tke 
Circuit  Court  of  the  United  States  for 
the  Northern  District  of    Ohio  disaajsaiag 


Subject  Note.  —  Rights  of  employer  and  em- 
ployee with  respect  to  things  produced 
by  the  labor  of  the  employee. 

L  Earnings  of  emidojwa. 

a.  G^erally,  11S5. 

k.  Proprietary  int«Mst  ot  a  master 
in  the  earnings  of  Us  ap- 
prentice. 

1.  Wages,  1156. 

2.  Extraordinary  gains,  11S9.    . 
>.  Waiver  of  tart  ia  actions  for 

enticing    ot    harboring    ap- 
prentice, 1161. 
•;  Proprietary  interest  ot  a  master 
in  the  earnings  of  his  hired 
servant. 

1.  Where  the  servant  undertakes 
extraneous  work  without 
his  master's  consent,  1162. 

t.  Statutory  provisions,  1168. 

5,  Master's      right      to      wages 

earned  by  servant  whose 
services  have  been  trans- 
ferred with  the  master's 
consent,  1169. 

4.  Master's    rights;    when    for- 

feited by  failure  to  assert 
them,  1169. 

6.  Rights  of   master  where   the 

servant  enlists  in  the  Army 
or  Navy,  1169. 

4.  Working  for  another  person; 
when  regarded  as  a  breach  of 
duty  on  the  servant's  part. 
L  Duty  of  servant  eonsidered 
with  reference  to  the  ques- 
tion whether  the  master  was 
or  was  not  prejudiced  by  the 
extraneous  work,  1170. 
t.  Speeifle  agreements  defining 
extent  of  servant's  obliga- 
tions; effect  of,  bl71. 

0.  Rights  of  parties  determined  with 
reference  to  the  poution  of 
servants  as  fiduciary  agents. 
I.  Cieneral  rule  stated,  1172. 

5,  Remedies      of      tiie      master 

against  the  servant  in  equi- 
ty, llrTSL 

•  XaLA.(N£.) 


I.  t. — eontinued. 

3.  Remedies      of      the      OMMter 

against  the  servant  at  law, 
1174. 

4.  Liability  of  the  third  ptmmm 

who  participated  in  the 
wrongful  transaction,  1175. 

5.  Breach  of  duty  good  cause  for 

discharging  the  servant,  1176. 
n.  Inventiona  oi  employees. 

a.  Rights    of    emnloyers     and    em- 

ployees considered  without  ref- 
erence to  the  patent  laws,  1177. 

b.  Rights    of    omplc^ers    and    om- 

ployees  considered  with  ref- 
erence to  the  patent  laws; 
generally. 

1.  Employee  entitled  to    inven- 

tions independently  made  by 
him,  1178. 

2.  Employee  subjected  to  duress, 

1179. 

5.  Patent  taken  out  by  employee 

in  violation  of  his  fldudbury 
'  obligations,  1179. 
4.  Acquiescence  by  employee  in 
the  taking  out  ot  a  patent 
by  his  employer,  1179. 

6.  Assignment   of   patent  rights 

by  employee,  1180. 
0.  Employer    licensed    by    em- 
ployee to  use  his  inventions, 
1181. 

c  Engagement  of  omployeo  for  th* 
purpose  of  making  improvements 
in  specific  articles,  1181. 

d.  Engagement  ot  employee  for  the 
purpose  of  perfecting  an  orig- 
inal conception  of  the  employer, 
1184. 

0.  Ehnployment  of  workman  for  the 
express  purpose  of  making  in- 
ventions for  the  employer's  b«a»- 
fit,  1186. 

f.  Refusal  of  employee  ts  disdoss 
the  results  of  discoveries  made 
by  him;  when  decMned  to  hs  • 
hieach  of  duty.  1187. 
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«  bOl  seeUag  danugoe  for  the  all^^  in- 
iringemeitt  of  a  patent.     Affirmed. 

Statement  by  Lnrton,  CSrcuit  Judge: 
This  is  a  bill  alleging  infringement  of  let- 
ters patent  No.  523,099,  issued  to  the  com- 
idainant,  Clarence  M.  Barber,  July  17,  1894. 
The  patent  is  both  for  a  process  and  an  ap- 
paratus for  electroplating. 

The  defendants  filed  a  plea  in  the  follow- 
ing worda  and  figures: 

In  the  Circuit  Court  of  the  United  States, 
Northern  District  of  Ohio,  Eastern  Divi- 
sion. 

Clarence  M.  Barber,  Complainant,  ▼.  The 
National  Carbon  Company  et  al..  Defend- 
ants.   In  Equity. 

The  defendants,  the  National  Carbon  Com- 


pany, Washington  H.  Lawrence,  Benjamin 
F.  Miles,  Webb  C.  Hayes,  Harvey  E.  Hacken- 
berg,  John  H.  Osbom,  Myron  T.  Herrick, 
and  James  Parmelee,  by  protestation,  and 
not  adcnowledging  or  confessing  all  or  any 
part  of  the  matters  and  things  in  said  bill 
of  complaint  mentioned  to  be  true  in  such 
manner  and  form  as  therein  set  forth,  for 
their  joint  and  several  plea  thereto  say: 
Said  National  Carbm  Company  is  a  cor- 
poration duly  organised  and  existing,  and 
engaged  in  the  business  of  manufacturing 
carbons,  and  that  the  other  defendants  here- 
in are  officers  and  directors  of  said  National 
Carbon  Company,  excepting  said  John  H. 
Osbom.  That,  in  the  manufacture  at  car- 
bons, one  of  the  important  processes  consists 
in  electroplating,  and  that  an  economical 
apparatus  and  process  for  electroplating  is 


nL  Literary  work  of  employees. 

a.  Rights  of  an  employer  in  respect 

to  the  results  of  literary  or  ar- 
tistic work  performed  by  the  em- 
ployee; generally,  1 1 87. 

b.  Rights    of    parties    in    regard    to 

books,  1188. 
e.  Dramatic  pieces,  1189. 

d.  Musical  compositions,  1189. 

e.  Abstracts  from  official  records,  1190. 

f.  Encyclopedias  and  periodicals,  1190. 

g.  Notes  to   new    editions   of   books 

previously    copyrighted    by    the 

employer,  1192. 
h.  Literary  work  done  in  connection 

with  official  duties,  1193. 
L  Rights   of  parties  as   affected   by 

the  fiduciary  obligations  of  the 

employee,  1193. 

L  Earnings  of  employee, 
a.  Qenerally, 

Fi«m  an  examination  of  the  cases  re- 
viewed in  this  note,  it  will  be  apparent  that 
the  legal  consequences  which  supervene 
when  a  servant,  either  on  his  own  account, 
or  on  beBalf  of  a  third  person,  engages  in 
extraneous  business  transactions,  or  per- 
forms work  other  than  that  covered  by  the 
contract  of  hiring,  have  been  discussed  by 
the  courts  from  uree  different  standpoints. 

In  one  group  of  cases  we  find  the  master 
viewed  as  a  party  who  has  acquired  by  the 
contract  of  hiring  a  proprietary  interest, 
more  or  less  complete  according  to  circum- 
stances, in  the  services  of  the  person  hired. 
In  other  words,  the  assumed  effect  of  the 
contract  is  to  vest  in  the  master  a  right 
to  control  for  his  own  benefit  the  whole  or 
a  part  of  the  earning  capacity  of  the  serv- 
ant, and  to  claim  a  proportionable  amount 
of  the  products  of  that  capacity.  Historic- 
ally, this  conception  would  seem  to  be 
traceable  to  the  maxim,  Quioquid  acquiritur 
tnrvo  acqmritur  domino,  which  expressed 
the  rule  of  the  law  of  villenage,  that  what- 
ever was  acquired  by  a  villein,  whether  real- 
ty or  personalty,  became,  under  certain  qual- 
«LJi.A.(N£.) 


iflcations,  the  property  of  his  master.  See 
Hargrave's  note  to  Co.  Litt.  II  7a. 

The  corresponding  French  maxim  was. 
Qui  a  Ze  vUain,  il  a  »a  proye.  See  20  How. 
St.  Tr.  36,  note. 

In  another  group  of  eases  the  question 
involved  is,  whether  the  fact  of  the  serv- 
ant's having  performed  services  for  a  person 
other  than  his  master  constituted  a  breach 
of  duty.  In  this  instance  the  right  of  the 
master  to  the  earnings  of  the  servant  is  not 
directly  in  issue,  the  point  to  be  determined 
being  merely  the  quality  of  the  servant's 
conduct  with  relation  to  an  obligation  upon 
tite  existence  of  which  that  right  is  ulti- 
mately dependent.  But  the  circumstances 
considered  in  the  cases  falling  under  this 
category  are  essentiallv  similar  to  those  dis- 
cussed in  the  cases  which  define  the  extent 
of  that  right;  and,  so  far  as  appears,  the 
conclusion  that  a  servant  was  guill^  of  a 
breach  of  duty  would  be  warranted  by  any 
evidence  which  was  sufficient  to  show  that 
his  earnings  in  the  extraneous  employment 
belonged  to  his  master.  For  this  reason,  it 
has  been  deemed  advisable,  for  the  purpose 
of  completing  the  discussion  of  the  subject, 
to  deal  with  cases  of  this  class  in  the  pres- 
ent note. 

An  allied  breach  of  duty  is  also  the 
foundation  of  the  action  in  a  third  (p'ouo  of 
cases.  This  aspect  of  the  matter  is  illus- 
trated by  the  cases  cited  in  I.,  d,  infra. 
In  one  of  them,  in  which  Bowen,  L.  J., 
described  the  transaction  in  question  as  be- 
ing a  "breach  of  confidence  and  good  faith 
towards  the  master;"  "a  violation  of  the 
confidential  relation,  and  a  breach  of  faith 
toward  the  master;"  and  a  "wrongful  act 
inconsistent  with  his  duty  towards  his  mas- 
ter, and  the  continuance  of  confidence  be- 
tween them."  Boston  Deep  Sea  Fishing  & 
Ice  Co.  ▼.  Ansell,  L.  R.  39  Ch.  Div.  362. 

An  agent  is  bound  to  account  for  any 
profit  made  by  him  in  the  matter  of  his 
agency  at  the  expense  of  his  principal  and 
without  his  knowledge,  because  he  cannot 
retain  for  his  own  use  money  whicA  it  is 
his  duty  to  earn  on  behalf  of  his  principal, 
and  which,  when  received,  he  ia  under  mi- 
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very  useful  and  essential  to  the  proper  and 
euecessful  conduct  of  said  business  of  manu- 
facturing carbons.  That  in  the  fall  of  1889 
the  said  National  Carbon  Company,  being 
engaged  in  such  manufacture,  and  being  de- 
sirous of  cheapening  and  improving  the  proc- 
ess of  manufacturing,  employed  the  com- 
plainant herein,  Clarence  M.  Barber, — he 
claiming  at  that  time  to  be,  and  the  de- 
fendant company  employing  him  by  reason 
of  such  claim  upon  his  part,  a  skilled  me- 
chanical engineer;  and  it  paid  to  him  a 
salary  for  his  services  of  $40  per  week. 
These  defendants  say  that  said  Barber  was 
80  employed  for  the  express  purpose  of  giv- 
ing to  the  company  the  benefit  and  advan- 
tages of  his  mechanical  and  inventive  skill 
in  cheapening  and  improving,  among  other 


processes  used  by  said  company,  that  of 
electroplating,  and  to  assist  the  officers  and 
employees  in  making  such  inventions.  De- 
ftendants  say  that  said  complainant  accepted 
said  employment  for  the  purpose  above  stat- 
ed, and  agreed  to  give  his  time,  skill,  and 
attention  and  inventive  ability  to  the  serv> 
ice  of  said  defendant  company  in  and  about 
the  cheapening  and  improving  of  the  process 
of  electroplating  and  other  processes  in  the 
manufacture  of  carbons.  That  on  or  about 
June  1,  1893,  this  defendant  increased  the 
wages  of  complainant  to  $3,000  per  year, 
which  it  paid  to  him  until  he  severed  his 
connection  with  the  company  on  or  about 
April,  1894.  These  defendants  further  say 
that  said  complainant,  while  so  employed, 
devoted  a  large   part  of  his-  time   to   ex- 


gation  to  pay  over  to  his  principal.  Stir- 
ling, L.  J.,  arguendo,  in  Powell  v.  Jones 
[1905]  1  K.  B.  11. 

But  the  cases  in  this  group  are  distiii- 
guishable  from  those  which  belong  to  the 
second  in  two  respects,  vit.  (a),  that  the 
duty  with  a  violation  of  which  the  servant 
is  charged  is  one  which  is  predicated  upon 
the  fiduciary  relations  existing  between  a 
master  and  his  servant,  and  not  upon  the 
assumed  proprietary  interest  of  a  master  in 
the  time  and  labor  of  his  servant;  and  (b) 
that  the  immediate  object  of  the  master  is, 
as  in  the  first  group  of  eases,  the  recovery 
of  the  actual  earnings  or  other  benefits  ac- 
quired by  the  servant. 

The  circumstances  presented  by  the  cases 
which  fall  under  each  of  these  heads  may 
famish  a  foundation  for  either  legal  or 
equitable  remedies.  As  regards  the  first  two 
groups  of  cases,  it  is  sufficient  to  observe 
that,  if  a  court  of  law  cannot  afford  ade- 
quate protection  to  the  proprietary  or  ex- 
clusive right  of  a  master  to  the  time  and 
labor  of  his  servant)  the  case  becomes,  on 
general  principles,  one  in  which  the  aid  of 
a  court  of  equity  may  be  invoked.  So  far 
as  the  third  group  is  concerned,  it  is  not  dis- 
puted that  either  a  court  of  law  or  a  court 
of  equity  is  competent  to  give  redress,  wher- 
ever the  effect  of  a  transaction  is  to  put  a 
servant  in  such  a  position  that  "he  has  a 
temptation  not  faithfully  to  perform  his 
duty  to  his  employer."  Cotton,  L,  J.,  in 
Boston  Deep  Sea  Fishing  &  Ice  Co.  v.  An- 
sell,  L.  R.  39  Oh.  Div.  357. 

The  general  principle  of  equity  juris- 
prudence is  that  "no  one  who  has  a  duty 
to  perform  shall  place  himself  in  a  situation 
to  have  his  interests  conflict  with  that 
duty."  Lord  Cranworth,  in  Broughton  v. 
Broughton,  5  De  G.  M.  &  G.  164. 

In  matters  touching  the  agency,  agents 
cannot  act  so  as  to  bind  their  principals, 
where  they  have  an  adverse  interest  in  them- 
selves. Story,  Agency,  §  210.  See  also 
Evans,  Principal  &  Agent,  ••304  et  seq.; 
Mechem,  Agency,  |   455. 

Or,  in  other  words,  "has  an  interest 
against  his  duty."  Lord  Ellenborough  in 
a  U}LA.{ii.S.) 


Thompson  v.  Havelock,  I  Campb.  527,  and 
Diplock  v.  Blackburn,  3  Campb.  43. 

But  it  is  manifest  that  the  latter  notion 
is  more  distinctly  germane  to  the  character- 
istic principles  of  the  jurisprudence  admin- 
istered by  courts  of  equity.  In  some  in- 
stances of  an  attempt  by  a  servant  to  secure 
a  clandestine  personal  advantage  at  his 
master's  expense,  the  rights  of  the  master 
cannot  be  adjusted  satisfactorily,  except  by 
treating  the  transaction  as  one  which  is,  in 
the  language  of  Lord  Arden,  an  actual 
"breach  of  trust."  Massey  v.  Davis,  2  Ves. 
Jr.  317. 

b.  Proprietary  interest  of  a  master  in  the 
earnings  of  his  apprentice. 

1.  Wages. 

Speaking  generally,  the  master  acquires, 
by  a  contract  of  apprenticertip,  the  ri^t 
to  use  for  his  own  benefit  the  entire  earning 
capacity  of  the  apprentice,  and  is  therefore 
entitled,  in  the  absence  of  some  special  oon- 
aaderation,  to  the  wages  accruing  to  the  ap- 
prentice for  services  rendered  to  a  third 
person  during  the  period  covered  by  the  in- 
dentures. 

In  Foster  v.  Stewart,  3  Maule  k  8.  191, 
Le  Blanc,  J.,  remarked:  "It  is  clearly  es- 
tablished by  all  the  cases  that  the  master  is 
entitled  to  the  labor  and  earnings  of  his 
apprentice  during  the  whole  term  of  his 
apprenticeship." 

On  the  ground  that  the  master  of  an  ap- 
prentice was  entitled  to  the  whole  of  his 
earnings,  it  was  held  that  a  part  of  the 
earnings  reserved  to  him  by  the  indentures 
was  not  a  benefit  reserved  to  him  within 
the  meaning  of  a  stamp  act  requiring  an 
additional  duty  to  be  paid  for  such  benefit. 
King  V.  Wantage,  1  East,  601;  King  ▼. 
Bradford,  1  Maule  &  S.  151. 

An  apprentice  "receives  no  compensation 
from  the  master,  except  his  maintenance 
and  education;  and  his  whole  labor  and 
capacity  belong  so  completely  to  the  master 
that  anything  which  he  earns  during  his 
apprenticeship  is  due  to  the  master  directly, 
although  the  master  is  not  privy  or  asseat- 
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periments  in  the  line  of  devising  uid  per- 
fecting in  the  Une  of  devising  and  per- 
proving  the  system  of  electroplating;  that, 
for  that  purpose,  he  was  furnished  with 
■II  needed  assistance  by  the  said  carbon  com- 
pany, and  with  all  such  material  as  he  de- 
sired to  use  for  such  purpose;  that  he 
was  specially  employed  to  devise  and  perfect 
processes  in  the  manufacturing  of  carbons, 
and  particularly  the  process  of  electroplat- 
ing, among  others;  that  his  skill,  ability, 
and  services  in  that  direction  were  paid 
for  by  the  defendant  carbon  company,  and 
his  inventive  ability,  time,  and  skill  had 
been  sold  to  and  purchased  by  the  defend- 
ant company,  so  far  as  the  same  pertained 
to  the  process  of  electroplating,  and  other 
processes  for  cheapening  and  perfecting  the 


manufacture  ol  carbons.  These  defendants 
say  that  said  complainant  devised  the  al- 
leged patented  invention  while  in  the  employ- 
ment of  the  said  defendant  carbon  company) 
thftt  his  employment  was  expressly  in  Um 
line  of  such  devising,  inventing,  and  im- 
proving; that  the  defendant  company  fur- 
nished the  material,  tools,  and  everything 
necessary  to  enable  him  to  make  such  in- 
vention; that  the  same  was  in  the  line  of 
his  employment,  and  that  the  improvements 
And  inventions  claimed  by  the  complainant 
to  have  been  patented,  as  in  the  bill  set 
forth,  belong  to  the  National  Carbon  Com- 
pany; that  said  defendant  is  entitled  to  the 
perpetual  use  of  the  same,  and  that,  by  rea- 
son of  the  facts  hereinbefore  stated,  and  by 
reason  of  the  employment  of  said  complain- 


ing to  his  earning  it."  Easley  v.  Craddock, 
4  Rand.  (Va.)  426. 

Such  third  person  is  liable  to  the  ap- 
prentice's master  for  tlie  value  of  the  ap- 
prentice's services,  where  he  had  deserted  his 
master  before  entering  the  second  employ- 
ment. 

In  general  the  master  is  entitled  to  all 
that  the  apprentice  shall  earn;  consequent- 
ly, if  he  runs  away  and  goes  to  a  different 
business,  the  master  is  entitled  at  law  to 
all  his  earnings.  Lord  Hardwicke  in  Hill  v. 
Allen,  1  Ves.  Sr.  83. 

In  Carsan  v.  Watts,  3  Dougl.  K.  B.  350, 
Lord  Mansfield  "thought  it  clear  that  what- 
ever an  apprentice  who  runs  a>ray  gains 
in  another  service  eo  nomine  belongs  to  the 
master,  and  is  earned  for  him ;  and  that,  if 
it  is  anything  specific,  the  master  may  bring 
trover  for  it." 

In  Bright  v.  Lucas,  2  Peake,  N.  P.  Add. 
Cas.  121,  it  was  held  that  an  apprentice 
who  had  deserted  from  his  master's  service 
could  not  maintain  an  action  for  wages 
against  his  new  employer. 

The  third  person  is  also  liable  to  the  ap- 
prentice's master  where  he  has  temporarily 
quitted  the  master's  service  with  the  mas- 
ter's consent.  Meriton  v.  Homsby,  I  Ves. 
8r.  48. 

Or  had  been  forcibly  withdrawn  from  his 
master's '  control. 

That  a  master  might  maintain  an  action 
of  trover  for  a  documoit  entitling  his  ap- 
prentice to  money  earned  on  a  warship,  to 
which  he  had  been  taken  by  a  pressgang, 
was  laid  down  in  Barber  v.  Dennis,  1  Salk. 
68  and  Anonymous,  12  Mod.  416.  But  in 
the  second  case  it  was  held  that  trover  would 
not  lie  against  the  executor  of  the  appren- 
tice for  a.  ticket  given  out  after  the  death 
of  the  apprentice,  for  the  reason  that  the 
ticket  had  never  been  the  possession  of  the 
apprentice.  It  was  conceded  that,  after  the 
executor  received  the  money,  the  master 
might  maintain  assumpsit  for  so  much 
money  received  to  his  use. 

See  also  Eades  v.  Yandeput;  6  East,  39, 
note  (a),  which,  although  it  has  been  to 
some  extent  discredited  by  the  criticism  re- 
ferred to  infra,  in  this  subdivision,  has  not 
6LJLA.CNS.) 


been  impugned  in  ■•  far  as  it  sustains  the 
above   statement. 

A  similar  liability  was  imputed  where  the 
apprentice  had  been  enticed  away  from  the 
master.    Lightly  v.  Clouston,  1  'Taunt.  112. 

In  cases  where  the  apprentice  was  actual- 
ly under  the  control  of  his  master  at  the 
time  when  he  left  or  was  taken  out  of  the 
service,  the  liability  of  the  second  employer 
is  predicated,  irrespective  of  whether  the 
third  person  did  or  did  not  know  of  the  con- 
tract of  apprenticeship  when  he  entered 
into  the  contract  of  hiring.  James  t.  Le 
Roy,  6  Johns.  274,  Anthon,  N.  P.  169  (ap- 
prenticeship not  known),  distinguishing  the 
case  of  an  apprentice  from  that  of  a  hired 
servant,  the  second  employer  of  such  a  serv- 
ant not  being  answeraUe  unless  he  had  no- 
tice of  the  fact  that  the  employee  was  the 
servant  of  another.  See  also  Conant  v. 
Raymond,  2  Aik.  (Vt.)  243  (apprentice- 
ship not  known) ;  Bowes  v.  Tibbets',  7  Me. 
457  (apprenticeship  not  known) ;  Munsey 
v.  Goodwin,  3  N.  H.  272  (apprenticeship 
known). 

But  the  knowledge  or  ignorance  of  the 
second  master  is  obviously  a  wholly  imma- 
terial factor  where  the  wages  claimed  were 
earned  after  the  original  master's  right  to 
the  services  of  the  apprentice  had  been  sus- 
pended bv  his  breach  of  trust  in  assigning 
him  and  before  he  had  actually  exercised  his 
right  to  reclaim  him.  This  is  the  effect  of 
the  judgment  in  Ayer  v.  Chase,  19  Pick. 
656.     See   further,   as  to  this  ease,   infra. 

Except  under  the  circumstances  men- 
tioned above,  the  liability  of  the  second 
employer  is  not  terminated  by  the  payment 
of  the  apprentice's  wages  to  the  apprentice 
himself.  Bardwell  t.  Purrington,  107  Mass. 
419. 

Where  the  testamentary  guardians  of  an 
infant,  by  indenture,  covenanted  with  A 
that  the  infant  should  labor  for  him  until 
he  should  become  of  age;  and  A  covenanted 
to  pay  the  guardians-  the  sum  of  $150;  and 
the  infant  labored  for  A  the  time  specified 
in  the  indenture,  without  objection,  and  as- 
sented to  and  ratified  the  indenture  after 
becoming  of  age, — it  was  held  that  the  pay- 
ment of  the  money  by  A  to  the  infant  did 
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ant  by  tite  defendant  carbon  company,  and 
the  character  of  eaid  employment,  complain- 
ant is  not  entitled  to  any  relief  prayed  for 
in  aaid  bill  of  complaint,  but  that  said  de- 
fendant carbon  company  is  Mititled  and  baa 
the  right  to  the  perpetual  use,  in  its  busi- 
ness, for  its  purposes,  of  the  improvements 
and  claimed  invoitions  of  the  complainant 
in  his  bill  set  ft>rth.  All  of  which  matters 
and  things  the  defendants  aver  to  be  true, 
and  plead  the  same  to  said  bill,  and  ask 
the  judgment  of  the  court  whether  they 
shall  be  required  to  make  further  answer. 
The  National  Carbon  Company, 
By  W.  H.  Lawrence),  President. 

To  this  the  complainant  filed  a  replica- 
tion.    Evidence  was  taken,   and   the  cose 


heard  upon  the  issue  thus  presented  by  th* 
plea,  whereupon  the  court  bdow  disinissed 
the  bill,  finding  that  the  defendants  had  not 
infringed,  other  than  by  the  use  of  the  pnta- 
ess  in  seven  electrotype  Tii»/»iiiwa«  osate 
according  to  the  claims  of  the  patent,  tmi 
that,  under  the  evidence,  the  defeadaats 
were  entitled  to  a  general  license  to  oae  the 
process  and  machine  in  eonnectitn  with 
their  business  as  manufacturers  of 


Argued  before  Lnrton,  Severens,  and  Rttb- 
ards,  Circuit  Judges. 

Mr.  R.  &  Taylor,  for  appellant: 

The  plea  is  a  good  plea  of  title  ia  tke 
defendant  company. 

An  invention  made  by  an  employee  under 


not  discharge  him  from  bis  liability  to  the 
guardians.     Balch  v.  Smith,  12  N.  H.  437. 

If  the  money  earned  by  the  apprentice  has 
come  into  his  hands,  the  master  may  claim 
and  recover  it  from  him.  Le  Blanc,  J.,  in 
Foster  v.  Stewart,  3  Maule  &  8.  191. 

The  effect  of  one  of  the  older  English 
deeisiims  is  that,  if  the  existence  of  an 
apprenticeship  de  faoto  is  established,  the 
master  may  assert  his  right  to  the  money 
earned  by  the  apprmtice  while  in  the  serv- 
ice of  another  person,  although  the  contract 
of  apprenticeship  may  not  have  been  legally 
bincung.  Barber  v.  Dennis,  1  Salk,  68,  6 
Mod.  6». 

But  this  doctrine  is  essentially  antag- 
onistic to  more  recent  d^isions  by  the  En- 
glish oourtcr,  to  tlie  effect  that  a  master 
cannot  maintain  an  action  for  the  entice- 
ment or  harboring  of  an  infant  apprentice, 
unless  a  valid  and  enforceable  contract 
existed  at  the  time  when  it  was  interfered 
with.  Oye  v.  Felton,  4  Taunt.  876;  Cox 
T.  Muneey,  6  C.  B.  N.  8.  875;  De  Francesco 
V.  Bamum,  L.  R.  46  Ch.  Div.  430. 

In  New  York  it  has  been  categorically  laid 
down  that  the  existence  of  a  valid  con- 
tract of  apprenticeship  is  a  condition  prece- 
dent to  the  successful  maintenance  of  an 
action  against  the  second  employer.  Bar- 
ton V.  Ford.  36  Hun.  32. 

The  assignment  of  an  apprentice  without 
the  consent  of  ths  apprentice,  or  of  his 
parent  or  guardian,  supposing  one  or  the 
other  of  them  to  be  a  party  to  the  in- 
dentures, is  invalid  as  involving  a  violation 
of  the  master's  trust,  whether  the  assignee 
is  or  is  not  exercising  the  same  trade  as 
the  master.  See  oases  cited  under  the  next 
two  paragraphs. 

A  colored  boy  was  boimd  out,  by  an  order 
of  a  county  court  in  North  Carolina,  to 
A,  as  an  apprentice.  A  kept  the  boy  for  a 
time,  and  then  sold  the  residue  of  the  term 
to  B,  who  lived  in  another  county,  with  the 
agreement  that,  if  the  boy  did  not  serve  B 
for  the  whole  of  the  residue,  B  should  pay 
only  for  the  actual  service.  The  boy  re- 
turned to  A  before  the  term  expired,  and  on 
B's  refusal  to  pay  unless  A  deducted  a  part 
of  the  bill  for  clothing  furnished  by  B,  the 
6L.R.A.(N£.) 


deduction  was  made,  and  B  said  the  bill  was 
right  and  he  would  pay  it.  It  was  held, 
in  a  suit  by  A  to  recover  the  value  of  the 
boy's  services,  that  t]{e  contract  of  appran- 
tioeship  was  not  assignable,  and  the  e*n- 
tract  with  B,  as  it  carried  the  boy  out  of 
the  county  in  which  he  was  bound  to  A, 
was  void;  but  that  A  could  recover  on  the 
di&iinct  promise  of  B  to  pay,  as  that  prom- 
ise was  supported  by  a  valid  considention, 
Putrell  V.  Vann,  30  N.  C.  (8  Ired.  L.)  408. 

On  the  one  hand,  therefore,  the  master 
cannot  make  such  an  assignment  on  the 
terms  that  he  is  to  receive  the  earnings  of 
the  apprentice  from  the  assignee;  sad  a 
custom  the  effect  of  which  is  to  aHthoriz* 
such  an  arrangement  is  directly  repugnant 
to  the  leading  stipulation  of  the  contract  t* 
give  instruction,  and  therefore  bad.  Ran- 
dall T,  Rotch,  12  Pick.  107  (apprentice  to 
a  cooper  cannot  be  sent  abroad  on  a  whal- 
ing voyage). 

On  the  other  hand,  the  apprentice  is  •■- 
titled  to  abandon  the  assigme  at  any  time, 
and  whatever  wages  he  may  earn  by  ren- 
dering services  to  another  party,  after  the 
abandonment  and  before  be  has  been  r»- 
claimed  by  his  master,  belong  to  himsdf. 

Where  the  plaintiff  put  his  apprentice  into 
the  service  of  another  person  exercising  the 
plaintiff's  trade,  for  a  short  time,  on  wages 
to  be  paid  to  the  plaintiff,  and  during  t&at 
period  the  apprentice  absconded  and  went 
to  bca,  it  was  held  that,  as  such  transfer 
of  the  apprentice  wao  a  breach  of  trust,  the 
plaintiffs  right  to  his  services  was  sus- 
pended, and  that  it  did  not  revive  upon  his 
absconding,  so  as  to  entitle  the  plaintiff  to 
his  earnings  on  the  voyage.  Ayer  v.  Chase, 
19  Pick.  556. 

The  right  to  the  apprentice's  eaminga 
does  not  ufa-ually  extend  to  the  master's  per- 
sonal representatives. 

That  the  representatives  of  the  master  of 
an  apprentice,  whose  indenture  did  not  ex- 
tend to  executors  or  administrators,  are  not  . 
entitled  to  receive  wages  earned  by  ihe  ap- 
prentice after  his  mastier's  death,  and  before 
the  expiration  of  the  apprenticeship,  was 
held  in  Kennedy  v.  Savage,  S  Bfowne  (Pk.) 
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tht  circumstances  disclosed  in  the  evidence 
is  not  the  property  of  the  employer. 

Hapgood  V.  Hewitt,  119  U.  S.  226,  30  L. 
ed.  369,  7  Sup.  Ct.  Rep.  193;  Dalzell  t. 
Dueber  Watch  Case  Mfg.  Co.  149  U.  S.  316, 
37  L.  ed.  749,  13  Sup.  Ct.  Rep.  886;  Solo- 
mons ▼.  United  States,  137  U.  8.  342.  34 
L.  ed.  667,  11  Sup.  Ct.  Rep.  88;  Gill  y. 
United  States,  160  U.  8.  426,  40  L.  ed.  480. 
16  Sup.  Ct.  Rep.  322;  Withington-Cooley 
Mfg.  Co.  V.  Kinney,  16  U  C.  A.  631.  37 
U.  S.  App.  117,  68  Fed.  600;  WhHing  v. 
Oraves,  3  Bann.  &  Aid.  222,  Fed.  Cas.  No. 
17,677;  Fuller  &  J.  Mfg.  Co.  ▼.  Bartlett, 
68  Wis.  .73,  60  Am.  Rep.  838,  31  N.  W. 
747;  Jolie«  Mfg.  Co.  t.  Dice,  106  111.  649; 
Burr  V.  De  La  Vergne,  102  N.  Y.  415,  7 
N.  E.  366;  Belcher  t.  Whittemore,  134  Mass. 


330;  Slemmer's  Appeal,  68  Pa.  166,  98  Am. 
Dec.   248. 

Messrs.  Squire,  Sanders,  &  Dempiey  and 
Frederick  P.  Fish,  for  appellees: 

The  plea  is  not  a  sulhcient  plea  of  title, 
but  is  a  sufficient  plea  of  license. 

Hapgood  V.  Hewitt,  119  U.  S.  226,  30  L. 
ed.  369.  7  Sup.  Ct.  Rep.  193;  Dalzell  t. 
Dueber  Watch  Oase  Mfg.  Co.  149  U.  8. 
316,  37  L.  ed.  749,  13  Sup.  Ct  Rep.  886; 
MoCloskey  t.  Barr,  38  Fed.  166. 

Where  an  invention  is  made  by  an  em- 
ployee at  the  expense  of  his  employer,  and 
is  introduced  into  use  in  the  employer's  busi- 
ness, the  employer  has  an  implied  license 
under  any  patent  which  may  issue  to  the 
employee. 

McClurg  ▼.  Eingsland,   1   How.  202.   11 


In  England  the  accepted  doctrine  appar- 
ently is  that  the  wages  of  an  apprentice 
who  enlists  in  the  Army  or  Navy,  whether 
with  or  without  his  master's  consent,  be- 
long to  his  master.  This  statement  seems 
to  De  warranted  by  the  language  used  in 
Carson  v.  Watts,  3  Dougl.  K.  B.  350,  in 
which  (see  infra)  the  only  point  in  dispute 
was  whether  the  distinction  conceded  to 
exist,  as  regards  the  Royal  Navy,  between 
ordinary  wages  and  "extraordinary  gains," 
was  predicable  with  respect  to  a  privateer. 

On  the  other  hand,  it  has  been  laid  down 
in  New  York  that  the  wages  of  an  ap- 
prentice who  enlists  in  the  Army  belong  to 
himself.  Johnson  v.  Dodd,  56  N.  Y.  76. 
The  deeisicm  was  put  upon  the  ground  that 
the  apprentdCeship  was  dissolved  by  enlist- 
ment, whether  the  master  had  or  had  not 
consented  thereto,  and  whether  it  was  vol- 
untary or  under  compulsion  by  the  govern- 
ment. 

2.  Extraordinary  gains. 

It  is  agreed,  both  in  England  and  the 
United  States,  that  the  "extraordinary  gains 
the  apprentice  may  acquire  out  of  the  us- 
ual course  of  his  service*'  (a  phrase  used  in 
Carsan  v.  Watts,  supra,  by  Willes,  J.,  who 
puts  the  case  of  the  recovery  of  part  of  a 
wreck  by  the  exertions  of  the  apprentice. 
Lord  Mansfield  remarked  that  the  case  be- 
fore the  court  was  not  one  which  involved 
the  circumstance  of  "extraordinary  gain") 
in  the  Army  or  Navy  belong  to  himself,  and 
not  to  his  master;  this  doctrine  being  re- 
ferred in  different  cases  to  different  con- 
siderations. 

In  Carsan  ▼.  Watts,  ubi  supra,  prize  mon- 
ey was  said  to  go  to  the  apprentice,  because 
it  is  not  "earnings,"  but  the  bounty  of  the 
Crown.     See  infra. 

That  a  bounty  received  by  an  apprentice 
at  the  time  of  his  enlistment  belonged  to 
him  was  held  i>  Johnson  v.  Dodd,  56  N. 
Y.  76,  on  the  ground  that  the  apprentice- 
skip  was  dissolved  by  the  enlistment,  wheth- 
er t)ie  master  consented  to  it  or  not. 

A  similar  doctrine  has  been  applied  on  the 
Round   tbat  bounty   money   is  not  wages. 
[SaoB  T.  Snyder,  6  Phila.  24. 
fLJLA.(M.S.) 


That  the  master  is  not  entitled  to  the 
bounty  money  of  an  apprentice  enlisting 
in  the  Army  with  his  consent,  for  the  rea- 
son that  the  master's  right  to  services  are 
suspended  when  he  attempts  to  assign  him, 
was  held  in  Kelly  v.  Sprout,  97  Mass.  169. 

In  another  case  the  master  was  held  not 
^titled  to  money  paid  an  apprentice  for 
enlisting  as  a  substitute,  on  the  ground 
that  the  indenture,  being  voidable,  was 
avoided  by  the  enlistment.  Hudson  v.  Wor- 
den,  39  Vt.  382. 

An  apprentice  enlisting  as  a  substitute  is 
entitlea  to  money  allowed  by  the  state  to  a 
drafted  man  to  aid  in  procuring  a  substi- 
tute; and  an  agreement  that  the  master 
shall  receive  the  money  is  deemed  to  be  in 
contravention  of  the  meaning,  object,  and 
policy  of  the  statute  regulating  enlistment. 
Turner  v.   Smithers,  3  Houst.    (Del.)    430. 

But  it  is  apparently  still  an  open  ques- 
tion whether,  m  the  absence  of  specific  proof 
of  an  established  usage  entitling  an  ap- 
prentice to  retain  prize  money  earned  on  a 
privateer,  or  letter  of  marque,  he  can  hold 
it   against   his   master. 

In  Carsan  v.  Watts,  3  Dougl.  K.  B.  350, 
where  the  master  was  unsuccessful  in  an 
action  to  recover  such  prize  money.  Lord 
Mansfield  apparently  relied  entirely  upon 
the  usage  proved,  as  being  the  controlling 
factor  in  the  case.  But  the  other  two  judges 
who  concurred  with  him  seem  to  have 
rested  their  conclusion  on  the  general 
ground,  that  th«  money  in  question  was  an 
"extraordinary  gain."  During  the  argu- 
ment of  counsel,  Buller,  J.,  interposed  the 
remark:  "If  the  boy  went  with  the  master's 
consent,  the  reason  of  the  thing  seems  to  be 
that  the  master  shall  have  t^e  wages;  if 
he  went  without  such  consent,  the  master 
may  recover  a  satisfaction  for  the  loss  of 
the  service, — the  damages  he  has  sustained 
by  it  in  his  trade. — ^what  he  himself  has 
lost,  not  what  the  apprentice  may  hare 
gained.  There  can  be  no  reason  why  he 
should  take  the  large  fortune  his  'apprentice 
may  have  gained  by  the  risk  he  has  run." 
In  his  judgment  he  said:  "Independently 
of  statutory  regulations,  the  prize  money  is 
as  much  a  bounty  of  the  Crown  on  board 
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L.  ed.  102;  Solomons  t.  United  States,  137 
U.  S.  342,  34  L.  ed.  667,  11  Sup.  Ct.  Rep. 
88;  Gill  V.  United  States,  160  U.  8.  426, 
40  L.  ed.  480,  16  Sup.  a.  Rep.  322;  Mc- 
Aleer  v.  United  States,  160  U.  S.  424,  37 
L.  ed.  1130,  14  Sup.  Ct.  Rep.  160;  Lane 
&  B.  Co.  V.  Locke,  150  U.  S.  193,  37  L. 
ed.  1049,  14  Sup.  Ct.  Rep.  78;  Withington- 
Cooley  Mfg.  Co.  v.  Kinney,  16  C.  C.  A.  581, 
37  U.  S.  App.  117,  68  Fed.  600;  Mueller 
V.  Mueller,  37  C.  C.  A.  392,  86  Fed.  165; 
Blauyelt  v.  Interior  Conduit  &  Insulation 
Co.  26  C.  C.  A.  243,  51  U.  S.  App.  291,  80 
Fed.  906;  Bensley  v.  Northwestern  Horse- 
Nail  Co.  26  Fed.  250;  Herman  ▼.  Herman, 
20  Fed.  92. 

LnrtOB,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 
The  discussion  has  largely  turned  upon 


the  proper  interpretation  of  the  plea.  The 
appellant  insists  that  it  is  a  good  plea 
of  title  to  the  "inventions"  made  by  Bart>er, 
and  that  an  agreement  to  give  one's  time, 
skill,  and  inventive  ability  is,  in-  legal  ef- 
fect, an  agreement  that  the  fruit  of  his  in- 
ventions shall  become  the  property  of  Ua 
employer.  By  this  method  of  reasoning  it 
is  sought  to  secure  a  holding  that  .the  plea 
is  a  good  plea  of  title,  notwithstanding  the 
absence  of  any  averment  that  there  was 
an  "agreement"  t^t  the  company  should 
have  title  to  his  inventions,  or  to  any  patent 
that  he  might  obtain  for  them.  In  short, 
a  distinction  is  made  between  an  employ- 
ment under  which  one  agrees  "to  use  his 
best  efforts  and  devote  his  knowledge  and 
skill  in  devising  and  making  improvements" 
in  an  article  made  by  his  employer,  and  an 
agreement  by  which  the  employee  "agrees  to 


Srivateers  as  on  board  King's  ships.  There 
oes  not  seem  to  be  much  difference  in  the 
case  from  that  circumstance."  Ashurst,  J., 
who  dissented,  explained  his  position  as  fol- 
lows: "Suppose  that,  instead  of  prize 
money,  the  captain  of  the  ship  had  agreed  to 
give  higher  wages.  Would  not  the  master 
of  the  apprentice  be  entitled  to  such  wages  T 
The  doubt  seems  to  me  to  have  arisen  from 
the  practice  in  King's  ships,  where  prize 
money  is  not  earnings,  but  the  bounfy  of 
the  Crown,  and  therefore  does  not  go  to 
the  master.  In  privateers  and  letters  of 
marque,  prize  money  is  not  bounty,  but  stip- 
ulation, and  I  do  not  see  how  it  can  be 
distinguished  from  wages." 

In  two  earlier  cases  Lord  Hardwicke  as- 
sumed that  a  master  had  a  legal  right  to 
the  share  of  an  apprentice  in  a  prize  taken 
by  a  privateer,  on  which  the  apprentice  had 
taken  service  without  his  consent;  and  based 
his  decisions  upon  the  principle  that,  in  the 
absence  of  some  special  circumstance  to 
justify  its  interference,  a  court^  of  equity 
would  not  relieve  against*  that  right.  Hill 
V.  Allen,  1  Ves.  Sr.  83 ;  Meriton  v.  Homsby, 
1  Ves.  Sr.  48.  In  the  first-mentioned  case 
the  following  remarks  were  made:  "If  a 
case  comes  before  me  in  equity,  where  the 
master,  instead  of  instructing  him  in  the 
particular  business  his  parents  intended,  en- 
couraged and  seduced  him  to  go  to  sea,  and 
to  a  different  course  of  life,  I  should  in- 
cline to  relieve  the  apprentice  against  the 
master's  legal  right;  otherwise  it  would  de- 
stroy the  faith  of  the  contract  between  the 
parents  and  the  master."  The  language  as- 
cribed to  th&  learned  judge  in  the  report  of 
the  case  in  1  Dick.  130,  is  somewhat  more 
decided  in  the  same  sense. 

A  similar  doctrine  prevails  with  regard 
to  "extraordinary  gains"  acquired  by  an  ap- 
prentice while  engaged  in  a  purely  civil 
employment. 

In  Carsan  v.  Watts,  supra,  it  was  con- 
ceded that  the  apprentice  in  question  would 
have  been  entitled  to  treasure  trove  or  sal- 
vage, and,  although  the  point  was  mentioned 
5LJi_A(N.S.) 


in  relation  to  service  on  a  privateer,  the 
doctrine  adverted  to  was  evidently  intended 
as  a  general  one. 

In  Mason  v.  The  Blaireau,  2  Cranch,  270, 
2  L.  ed.  276,  the  lower  oourt  had  held  that 
an  apprentice  in  the  merchant  service  was 
entitled  to  salvage  money,  and  stated  its 
position  as  follows:  "It  was  said,  in  behalf 
of  the  apprentices,  that  the  master's  right 
attaches  only  to  tiiose  earnings  which  flow 
from  their  ordinary  occnpation  and  industry, 
and  not  to  any  thing  given  as  a  reward  for  an 
extraordinary  and  voluntary  wrvice  ren- 
dered. When  an  apprentice  goes  on  board 
a  privateer,  his  business  is  to. make  prizes; 
it  then  becomes  his  ordinary  occupation, 
and  the  master  is  entitled  to  his  share  of 
prize  money.  Suppose  a  gentleman  riding 
out  in  his  carriage;  his  horses  take  fright, 
and  run  away;  an  apprentice  runs  out  of 
his  master's  shop  and  stops  the  horses,  for 
which  service  the  gentleman  gives  him  $100. 
Can  it  be  contended  that  the  master  has  a 
right  to  the  money  T  There  is  no  differ- 
ence between  that  case  and  the  present.  In 
the  case  of  The  Beaver,  3  C.  Rob.  293,  Sir 
W.  Scott  distinguished  between  the  master 
and  his  apprentice,  and  gave  a  share  ex- 
pressly to  the  apprentice.  In  the  present 
case  it  was  a  voluntary  act  on  the  part  of 
the  apprentices.  The  captain  had  no  ririit 
to  compel  them  to  risk  their  lives  in  wis 
service.  It  was  not  within  the  course  of 
their  ordinary  business.  The  cases  cited 
only  show  that  the  master  is  entitled  to 
what  the  apprentice  earns  in  the  regular 
course  of  business,  whether  it  be  that  to 
which  he  was  boiud,  or  that  in  which  he 
chooses  to  engage,  in  derogation  of  the 
rights  of  his  master.  But  salvage  is  not 
a  regular,  business;  it  is  not  a  matter  of 
contract.  A  mariner  or  an  apprentice  is 
bound  only  to  do  such  duty  as  appertains 
to  the  ship  on  the  voyage.  If  the  master 
of  the  apprentices  is  entitled  to  their  share 
of  the  salvage,  because  they  are  subject 
to  the  orders  of  the  captain,  by  the  same* 
rule  he  would  be  entitled  to  the  sharw  of 
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giT«  hi*  time,  skill,  and  attention  and '  in- 
ventive ability"  to  the  service  of  his  em- 
ployer in  and  about  cheapening  and  im- 
proving the  procees  used  in  his  business. 
bi  the  case  first  put>  which  is  precisely  the 
ease  stated  in  Hapgood's  bill,  as  reported 
in  Hapgood  v.  Hewitt,  119  U.  &  226,  229, 
30  L.  ed.  369,  370,  7  Sup.  Ct.  Rep.  193,  197, 
the  bill  was  held  bad,  the  court  saying: 
"Thn^  is  nothing  set  forth  in  the  bill  as 
to  any  agreement  between  the  corporation 
and  Hewitt  that  the  former  was  to  have  the 
title  to  his  inventions,  or  to  any  patent 
that  he  might  obtain  ior  than.  The  ut- 
most'that  can  be  made  oat  of  the  allegations 
ia  that  Hm  corporation  was  to  have  a  license 
or  right  to  na*  the  inventions  in  making 
plows.  It  is  not  averred  that  anything 
passed  between  the  parties  as  to  a  patent. 
We  are  not  referred  to  any  case  which  sus- 
tains the  view  that,  on  such  facts  as  are 


alleged  in  the  bill,  the  title  to  the  invention 
or  to  a  patent  for  it  passed." 

There  is  some  room  for  the  distinction 
insisted  upon  in  the  decision  of  Di&trict 
Judge  Oresham  in  Hapgood  v.  Hewitt,  11 
Biss.  184,  11  Fed.  422,  and  the  statement 
by  the  Supreme  Court  in  the  same  case 
(119  U.  8.  233,  30  L.  ed.  372,  7  Sup.  Ct. 
Rep.  193),  that  they  concurred  in  the  views 
of  the  circuit  court,  although  that  general 
statement  is  followed  later  by  the  para- 
graph set  out  above. 

Whiting  V.  Graves,  3  Bann.  &  Ard.  222, 
Fed.  Cas.  No.  17,677,  and  Wilkens  v.  Spaf- 
ford,  8  Baan.  &  Ard.  274.  Fed.  Caa.  No. 
17,659,  both  hold  that  only  a  license,  ex- 
clusive or  otherwise,  according  to  the  terms 
of  agreement,  would  result  from  a  contract 
for  the  inventive  ability  of  a  workman.  We 
do  not  find  it  important  to  decide  the  ques- 
tion thus  mooted.    If  it  be  concluded  that  it 


all  the  seamen,  for  they  are  all  equally  un- 
der the  command  of  the  captain."  Replying 
to  the  argument  <^  the  counsel  for  the  mas- 
ter of  the  apprentice,  that  in  the  case  of 
"nie  Beaver  (nibi  supra)  Sir  WUliam  Scott 
did  not  decide  whether  the  master  was  en- 
titled to  the  ^are  of  his  apprentice,  or  not, 
but  left  that  question  to  be  determined, 
the  court  said:  "The  case  of  a  gratuitous 
gift  is  different  from  that  of  a  right  which 
has  accrued,  and  which  can  be  enforced  by 
law;  and,  ttierefore,  the  case  stated  for  il- 
lustration does  not  apply.  If  the  captain 
has  no  right  to  send  his  seamen  to  the  as- 
sistance of  a  vessel  in  distress,  it  can  never 
be  in  Us  power  to  render  a  service;  and  he 
loses  all  command  ever  those  who  remain, 
because  thev  may  say,  'we  were  only  bound 
to  labor  wi£h  ihe  assistance  of  the  others.'  " 
The  judgment  was  affirmed  by  the  supreme 
court  Marshall,  Oh.  J.,  said:  "The  claim 
of  the  master  to  the  salvage  allowed  his  ap- 
prentices is  one  which  the  court  feels  no 
dispoeition  to  support,  unless  the  law  of 
the  case  be  clearly  with  him.  The  author- 
ities cited  by  his  counsel  do  not  come  up  to 
this  case.  The  right  of  the  master  to  the 
earnings  of  his  apprentice,  in  the  way  of 
Us  business,  or  of  any  other  business  which 
is  substituted  for  it,  is  different  from  a 
right  to  his  extraordinary  earnings,  which 
do  not  interfere  with  the  profits  the  master 
may  legitimately  derive  from  hie  service. 
Of  this  later  description  is  salvage.  It  is 
an  extra  benefit,  tie  reception  of  which 
does  not  deduct  from  the  profits  the  master 
is  entitled  to  from  his  service.  But  the 
case  cited  from  Robinson,  where  salva^ 
was  actually  decreed  to  an  apprentice,  is 
in  point.  The  counsel  does  not  appear  to 
tke  court  to  construe  that  case  correctly 
when  he  says  that  it  does  not  determine 
Oie  right  as  between  the  master  and  the 
aipprentice.  Tne  fair  uaderstanding  of  the 
case  is  that  the  money  was  decreed  to  the 
apprentice,  and  was  to  be  paid  for  his  benefit. 
Clensidering  the  case  strictly  on  principle, 
that  portion  of  the  salvage  allowed  ought 
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to  be  paid  to  the  master  which  would  com- 
pensate him  for  having  risked  the  future 
service  of  his  apprentice;  but,  as  this  would 
not  amount  to  a  very  considerable  sum,  and 
as  a  liberal  salvage  has  already  been  de- 
creed to  the  master,  this  further  allowance 
will  not  be  made  in  this  case." 

3.  Waiver  of  tort  in  actions  for  enticing 
or  harboring  apprentice. 

The  doetrine  is  now  well  settled  that  the 
master  of  an  apjH-entice  who  has  been  se- 
duced into  the  service  of  a  tUrd  person, 
or  retained  by  a  third  person,  with  the 
knowledge  that  he  has  deserted  his  master, 
may  waive  his  action  for  the  tort,  and 
bring  against  the  person  who  employed 
the  apprentice  an  action  of  assumption  for 
his  weik  and  labor.  Lightly  v.  Clouston, 
1  Taunt.  112  (apprentice  enticed  away) ; 
Foster  v.  StewaJt,  3  Manle  &  S.  191  (ap- 
prentice harbored). 

In  an  earlier  cas^  in  wUeh  the  decla^ 
ration  charged  the  defendant  with  retain- 
ing the  pIaint;iff'B  apprentice  knowing  that 
he  had  run  away  from  bis  master,  the 
chief  justice  said  that  he  thought  such  an 
action  would  not  He,  but  that  the  proper 
remedy  was  by  way  of  action  for  so  much 
money  in  wrong  to  the  plaintiff.  Aynes- 
wort*  T.  Wood,  1  Barnard,  K.  B.  312. 

In  Eades  v.  Vandeput,  an  unreported  case 
mentioned  in  a  note  to  6  East,  39,  it  was 
stated  that  an  action  for  the  produce  of 
the  servant's  work  and  labor  could  not  be 
maintained  against  a  naval  captain  who 
had  induced  him  to  join  a  ship's  crew,  the 
reason  assigned  being  that  the  work  and 
labor  were  for  the  King.  It  was  suggested, 
however,  that  possibly  the  captain  might 
have  been  held  liable  in  an  action  of  en- 
ticement. It  should  be  observed,  however, 
that  in  Foster  v.  Stewart,  ubi  supra. 
Lord  Ellenborough  questioned  the  aecuntey 
of  the  report  of  this  ease,  and  eoiwiderei 
that,  in  view  of  the  uncertainty,  both  of  fact 
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is  not  essential  that  there  shall  be  an  ex- 
press agreement  that  the  employer  is  to 
bave  the  title  to  the  invraitions  of  the  work- 
man, or  to  anjr  patent  he  may  obtain  for 
them,  if  the  contract  provided  that  the  em- 
ployer should  have  the  benefit  of  the  em- 
ployee's inventive  faculties,  it  does  not  nec- 
essarily follow  that  this  plea  is  to  be  con- 
strued as  other  than  a  plea  <A  license.  We 
are  not  required  to  assume,  as  a  necessary 
conclusion  from  the  fact  that  Barb^  is 
averred  to  have  agreed  to  give  the  com- 
pany his  "time,  sendees,  and  inventive  abil- 
ity," that  the  pleader  intends  to  assert  title. 
The  plea  is  to  be  ccmstnied  by  looking  to 
all  of  its  avermente,  and  from  the  whole 
document  determine  whether  the  defense, 
from  the  facts  stated  and  th«  conclusions 


drawn,  is  that  of  license  «r  title.  To  stand 
narrowly  upon  an  inference  tliat  tke  tiUe 
is  claimed  from  the  contract  to  giv«  the 
company  the  benefit  of  Us  invattive  abil- 
ities will  be  te  ignore  other  facts,  and,  more 
than  all,  t«  ignore  the  conclusion  which  tin 
pleader  himself  drew  fmn  the  faeta  he  had 
stated. 

The  business  of  the  carbon  company  was 
not  the  making  or  selling  Of  machinery  or 
mechanism  for  any  purpose,  They  were  «i- 
gaged  in  making  carbons.  The  plea  states 
this,  and  that  a  part  of  the  process  consist- 
ed in  electroplating  such  carbons.  The  plea 
then  avers  that  Barber  agreed  to  giv«  his 
"skill,  attention,  and  inventive  ability  to 
the  service  of  said  defendant  company  in 
and  ab(mt  the  cheapening  and  improving  ef 


and  form,  which  attended  it,  no  very  ma- 
terial argument  could  be  derived  from  it. 

The  master's  right  in  this  regard  is  in 
BO  degree  affected  by  the  terms  upon  which 
the  apprentice  agreed  to  work  for  th«  third 
person. 

In  Foster  ▼.  Stewart,  supra,  the  plain- 
tiff's apprentice  went  on  hoard  the  de- 
fendant's ship,  and  secreted  himself  until 
the  defendant's  ship  sailed,  when  he  dis- 
covered himself  to  the  defendant,  who  car- 
ried him  to  H.,  to  which  place  he  worked 
his  passage,  receiving  his  food.  Buring  the 
passage  to  H.  the  phuntiff's  and  defendant's 
ships  were  within  hail,  but  defendant  did 
not  make  known  to  plaintiff  that  he  had 
the  apprentice  on  hoard.  On  the  arrival 
of  defendant's  ship  at  H.  the  apprentice 
wished  to  leave  her,  hut  defenduit  per- 
suaded him  to  remain,  promising  him  either 
wages  or  clothes  and  p<>sket  money.  Under 
this  per&Tiasion,  the  apprentioe  sailed  with 
him  to  E.,  and  did  duty  as  one  of  the 
crew,  but  received  no  wages,  or  clothes,  or 
podcet  money.  It  was  held  that  plaintiff 
was  entitled  to  recover  a  reasonable  com- 
pensation for  the  services  of  the  apprentice 
from  H.  to  E. 

^^ere  A.,  an  apprentice,  ran  away  from 
his  master,  in  New  York,  and  entered  on 
board  of  a  ship,  and  signed  articles,  by 
which  he  engaged  to  perform  the  whole 
voyage,  and  to  forfeit  his  wages  in  case  of 
desertion  or  embezzlement,  and,  during  the 
voyage  he  deserted,  having  been  guilty  of 
embezzlement,  it  was  held  that  the  master 
was  entitled  to  recover  his  whole  earnings 
from  the  shipowners,  during  the  time  he 
was  on  board,  without  any  deduction  for 
wages  advanced  to  the  apprentioe.  James  v. 
Le  Roy,  0  Johns.  274. 

c.  Proprietary  interest  of  a  master  in  the 
earnings   of  his   hired   servant. 

1.  Where  the  servant  undertakes  extraneous 
work  without  his  master's  consent. 

Where  the  extent  of  the  right  of  the 
anaater  to  engross  the  earning  capacity  of 
•  hired  servant  has  neitber  been  speeded 
(L.E.A.(N.S.) 


in  the  contract  of  hiring,  nor  defined  by 
a  statute,  the  answer  to  the  questi«n,  how 
far  the  servant  is  entitled  to  the  proceeds, 
pecuniary  or  otherwise,  of  work  undertiUcen 
by  a  servant  without  his  master's  consent, 
and  performed,  Mther  independently  and  on 
his  own  accouBt,  or  f«r  a  third  person, 
depends,  broadly  speaking,  upon  the  nature 
of  the  extraneous  wwk,  considered  witii 
reference  to  the  ouaKty  of  the  stipulated 
services  and  the  obliga^tions  impliedly  inci- 
dent thereto. 

If  the  extraneous  work  appears  to  be  with- 
in the  range  of  the  master's  business,  or  to 
be  SHch  as  the  servant-  is  bound,  by  the 
terms  of  kis  employment,  to  perform  when 
he  is  ordered  to  do  so  by  his  master,  it  is 
clear  that  he  cannot  be  permitted  to  under- 
take it  mi  his  own  account.  This  principle 
is  one  with  reg^d  to  which  no  doubt  was 
entertained  by  the  Ontario  court  of  appeal 
in  Jones  v.  I«ade  British  Refrigeration  Co. 
2  Ont.  L.  Rep.  428. 

The  effect  of  the  cases  which  do  not  in- 
volve this  situation  may  be  stated  thus: 
Whenever  the  conditions  of  the  ranployment, 
as  defined  by  general  usage,  or  by  the  under- 
standing of  the  parties  to  the  contract,  are 
such  that  the  servant  is  reauired  to  devote 
a  certain  portion  ot  each  day  to  the  per- 
formance of  his  appointed  duties,  the  avails 
of  any  extraneous  work  done  by  him  during 
that  time  belong  prima  facie  to  the  master. 

Where  the  stodc  agent  of  a  railway  com- , 
pany,  employed  at  a  specified  monthly  sal- 
ary, had  acknowledged  on  various  pay  rolls 
the  receipt  of  that  salary  "in  fvul  of  aUi 
demands'^  for  work  done  during  regular  and ; 
irregular  hours  in  the  service  of  the  emn- 
pany,  it  was  held  that,  prima  facie,  thej 
agent  sold  to  the  company  his  entire  time  for. 
that  salary,  and  that  the  fact  of  his  havingi 
rendered  services  as  notary  in  and  about  (he, 
company's  business  during  that  time  Hi' 
not  make  the  company  liable  .for  the  statu-i 
tory  fees  therefor,  unless  there  was  evidence, 
of  some  agreement,  or  understandiBg,  or- 
course  of  dealing,  between  tbe  parties,  mow-^ 
ing  that  tbe  fees  were  not  te  be  w  {■•, 
eluded.  Leach  v.  Hannibal  &  St.  J.  B.  0*. 
86  Mo.  27,  66  Am.  Rep.  408.  r^^^^I^ 
Digitized  by  VjOOQlC 


1004. 


BASBEB  ▼.  NATIONAL  CARBON  00. 


11«3 


the  proceM  of  electroplating,  and  other  proc- 
esses in  the  manufacture  of  carbons."  At 
KMJst,  the  employment  was  for  this  purpose. 
Why  shall  we  deduce  the  eonclusion  that 
anything  more  than  a  license  to  use  such  in- 
ventions as  he  should  make  in  the  business 
of  the  company  would  result  from  an  agree- 
ment of  'Uiat  kindT  But  the  conclusion 
which  the  plea  draws  from  the  agreement 
stated  is  in  accordance  with  the  tendency 
of  the  law  to  preserve  to  a  workman  as 
large  a  benefit  from  the  results  of  his  in- 
tellectual faculties  as  is  consistent  with 
the  contract  between  him  and  his  employer. 
The  plea  concludes  by  claiming^  that  "the 
defendant  is  entitled  and  has  the  right  to 
the  perpetual  use,  in  *t»  buaineaa,  and  for 
it»    purpoteg,    of    the    improvements    and 


claimed  inventions  of  the  complainant  in 
his  bill  s«t  forth,"  etc  (The  italics  are 
ours.) 

A  right  to  a  use  in  its  business  and  for 
its  purposes  is  a  license,  and  is  a  Tery 
different  estate  from  a  title  to  the  inven- 
tions of  the  complainant.  We  think,  there- 
fore, t^e  proper  construction  of  the  plea  is 
that  the  pleaider  is  to  be  understood  as  set- 
ting out  a  state  of  facts  from  which  he  de- 
duced the  claim  of  a  license  in  behalf  of  the 
defendant,  and  that  it  was  not  intended  to 
set  up  a  claim  of  title  to  the  invention.  The 
establishment  of  a  license  was  all  that  was 
required  to  constitute  a  defense,  and  there 
was  no  necessity  for  -pleading  more  than 
that.  Any  other  construction  would  lead 
to  the  consequence  'Uiot  the  plea  would  be 


This  presumption  may  be  overcome  by 
showing  that  the  master  had  consented, 
either  expressly  or  by  implication,  that  the 
servant  should  retain  the  money  so  earned. 

In  Wallace  v.  De  Young,  98  111.  638,  38 
Am.  Rep.  108,  De  Young  had  for  several 
years  been  employed  by  P.  4  R.,  insurance 
agents,  as  their  salaried  clerk,  cashier,  and 
bookkeeper.  During  the  same  period  he 
had  also  acted,  both  during  and  outside  his 
business  hours,  as  the  accountant  of  W.,  a 
person  engaged  in  lending  money  and  buy- 
ing commercial  paper.  It  was  contended  by 
F.  &  R.  that  the  latter  services  were  within 
the  scope  of  their  business,  and  therefore 
covered  by  his  salary.  With  regard  to  the 
(iervioes  rendered  to  W.  during  business 
hours,  the  rights  of  the  parties  were  thus 
stated  by  ihe  court:  His  employers  could 
not  "require  him  to  perform  such  service, 
.  .  .  unless  it  was  within  the  terms  or 
•cope  of  the  ^reement  when  his  services 
were  hired,  ^ey  had  no  legal  right  to 
employ  him  to  perform  one  kind  of  service 
and  require  him  to  do  another  kind.  If  he 
chose  to  do  BO  as  a  gratuity  to  his  employers, 
then  he  had  no  right  to  recover  for  such 
services  as  being  outside  of  and  beyond  his 
employment.  On  the  other  hand,  if  they, 
in  terms  or  by  fair  implication,  consented 
that  he  might  perform  services  during  office 
hours  for  Wallace,  and  receive  compensation 
therefor,  then  neither  they  nor  Wallace 
could  object  to  his  recovery  for  such  labor 
and  services."  Whether  his  employers  had 
given  their  consent  was  held  to  be  a  ques- 
tion of  fact  for  the  jury,  and  the  court  re- 
fused to  disturb  a  verdict  in  his  favor.  Dis- 
eossing  the  other  services  rendered  by  De- 
Toung,  the  court  said:  "It  is  believed 
that,  no  one  will  contest  the  proposition  that 
Frisbie  4  Rappleye  were  entitled  only  to  his 
labor  and  skill  in  the  pursuit  of  the  business 
for  which  he  had  been  employed  to  trans-act, 
during  business  hours.  They  could  have 
no  possible  claim  to  his  earnings  or  labor 
after  or  before  business  hours.  They  only 
had  a  right  to  appropriate  his  labor  and 
skill  during  the  time  devoted  to  the  business 
wbich  he  was  employed  to  transact.  All 
that  defendant  in  error  earned  by  laboring 
fLJl.A.<N.S.) 


for  Wallace  out  of  business  hours,  surely, 
on  every  principle  of  reason,  justice,  and 
law,  belonged  to  him.  If  Wallace  employed 
him,  and  a^eed  to  pay  him  for  his  labor 
and  skill  performed  out  of  business  hours, 
Wallace  could  not  be  heard  to  say  defendant 
in  error  was  precluded  from  recovering,  be- 
cause he  was  at  the  same  time  employeid  by 
Frisbie  &  Rappleye  to  labor  for  tnem  dur- 
ing business  hours.  He  was  clearly  entitled 
to  recover  for  all  labor  thus  performed  at  the 
request  of  Wallace." 

That  an  agent  or  servant  on  a  fixed  salary, 
who  sells  articles  to  his  employers  under  a 
contract  with  the  owner  of  such  articles  for 
a  remuneration,  his  employers  having  knowl- 
edge of  his  interest,  can  claim  his  salary 
from  the  vendors  of  the  articles,  was  laid 
down  in  Wright  t.  Welch,  3  MacArth.  479. 
It  was  held  to  be  error  to  refuse  an  in- 
struction embodying  this  principle  when  evi- 
dence of  knowledge  was  introduced. 

In  M'Rae  v.  M'Beath,  5  N.  B.  446,  it  was 
held  that  money  given  to  a  driver  of  a 
stagecoach,  by  the  owner  of  a  horse  which 
was  led  behind  the  coach  on  one  of  its  trips, 
was  a  mere  gratuity  to  the  driver  for  hia 
trouble  in  looking  after  the  horse;  and  that 
the  master  was  accordingly  not  entitled  to  it. 
So  far  as  the  report  shows,  the  difficulties 
of  a  position  which  seems  to  involve  the 
broad  consequence  that  all  gratuities  of  this 
sort  may  legally  be  appropriated  by  a  serv- 
ant, irrespective  of  his  master's  permission, 
do  not  seem  to  have  occurred  either  to  the 
judges  or  to  counsel.  But,  as  it  was  proved 
that  the  driver  had  on  other  occasions  been 
paid  money  by  passengers  for  small  services, 
the  decision  may  possibly  be  referred  to  the 
conception  of  an  implied  consent  on  the 
master's  part  that  he  was  to  retain  such 
earnings.  This  seems  to  be  the  only  ground 
upon  which  the  conclusions  of  the  court 
can  be  sustained.  The  true  doctrine  seems 
to  be  that  the  right  of  servants  to  retain 
gratuities  given  by  third  persons  must  rest, 
in  the  last  analysis,  upon  the  consent  of 
their  masters;  and  that  a  claim  founded 
upon  the  existence  of  such  a  right  cannot 
be  supported,  unless  that  consent  is  eetab- 
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double,  as  claiming  both  the  title  to  the  in- 
veBtion  and  a  license  to  use  it.  We  do 
not  think  the  plea  intends  this,  but  only  to 
lay  the  ground  upon  which  at  least  a  license 
would  result,  and  then  to  put  forward  the 
claim  of  a  license  as  a  sufficient  defense  to 
the  matter  of  the  bill. 

This  brings  us  to  the  scope  of  the  license 
implied  from  the  circumstances  as  estab- 
lished by  the  evidence  in  support  of  the 
plea.  The  evidence  does  not  show  any  con- 
tract by  which  Barber  was  to  make  inven- 
tions or  devote  his  inventive  faculties  to 
the  rarvice  of  the  carbon  company,  or  any 
agreement  that  any  inventions  should  be- 
long to  the  employer,  or  any  patent  which 
he  should  obtain,  thereon.  It  does  show  that 
he  was  employed  because  he  was  a  mechan- 


ical engineer,  and  that  he  wa?  expected  to 
devote  his  time  and  smrvice  to  the  cheapen- 
ing of  the  processes  used  by  the  carbon  com- 
pany. But  nothing  was  said  upon  the  sub- 
ject of  inventions,  or  the  use  of  bis  in- 
ventive faculties  for  their  benefit,  unless  aa 
agreement  to  devote  his  knowledge,  skill, 
sod  service  to  the  cheapening  and  improv- 
ing of  the  processes  used  in  the  factory  in- 
volvee  the  inventive  faculty  also.  The  pre- 
cise terms  of  his  employment  are  somewhat 
indefinite,  but  the  things  which  Barber  set 
to  do  and  tiiat  he  continued  to  do  justify 
the  interpretation  the  court  below  put  up- 
on the  cMitract  of  employment.  In  the' 
course  of  his  employment,  Barber  made  tiie 
very  valuable  invention  for  which  he  ob- 
tained a  patent.    That  his  employers  knew 


lished  by  proof  of  a  usage  known  to  the 
master,  or  by  other  suitable  evidence. 

A  servant  engaged  in  such  an  employ- 
ment is  entitled,  during  his  leisure  hours, 
to  undertake  for  his  own  benefit  any  kind 
of  work,  the  performance  of  which  will  not 
be  prejudicial  to  his  master. 

An  articled  clerk  who  performs  all  his 
master's  business  may,  at  leisure  hours, 
work  for  wages  with  another  attorney.  Ex 
parte  Blunt,  2  W.  Bl.  764  (application  to 
strike  an  attorney  off  the  rolls  as  having 
been  irregularly  articled  to  a  second  at- 
torney). 

In  Jones  ▼.  Linde  British  Refrigwation 
Co.  2  Ont.  L.  Rep.  428,  Reversing  32  Ont. 
Rep.  191,  the  manager  of  a  cold-storage 
company,  and  not  the  company  itself,  was 
held  to  be  entitled  to  a  commission  which 
he  had  earned  by.  effecting  a  sale  of  a  cold- 
storage  plant  for  the  defendants,  in  pursu- 
ance of  a  contract  of  agency,  which  he  had 
entered  into  before  his  appointment  to  the 
managership  of  the  other  company.  Moss, 
J.  A.,  said:  "I  do  not  think  the  law  is  so 
extreme  in  the  case  of  employees  or  servants 
as  to  prevent  them  absolutely  from  engaging 
their  minds  in  other  occupations  out  of  the 
hours  of  their  service,  where  the  occupation 
is  not  inconsistent  with,  or  antagonistic  to, 
the  master's  business  or  interest.  In  the 
case  of  this  plaintiff,  possessed  of  special 
skill  in  a  branch  of  knowledge  which  his 
employment  with  the  Toronto  Cold  Storage 
Company  did  not  call  upon  him  to  devote 
to  the  furtherance  of  its  business,  there 
seemK  no  good  reason  wh^  he  should  not 
be  allowed  to  profit  by  it  if  in  doing  so  he 
was  not  interfering^  with  the  company's 
business,  orprejudicing  its  interests." 

See  also  Wallace  v.  De  Young,  supra,  and 
the  cases  cited  in  the  following  subdivi- 
sion. 

That  such  prejudice  will  be  inferred 
wherever  the  extraneous  work  is  such  that 
it  will  entail  a  conflict  between  the  personal 
interests  of  the  servant  and  his  duty  to  his 
master  would  seem  to  be,  on  general  princi- 
ples, an  unavoidable  conclusion,  although  t)ie 
only  decisions  bearing  upon  the  point  re- 
late, as  a  matter  of  fact,  to  eontracts  under 
6L.R.A.(N.S.) 


which  the  master  was  held  to  be  entitled  to 
the  whole  time  of  the  servant.  See  cases  as 
to  this  predicament,  cited  infra.    » 

Nor  can  it  reasonably  be  doubted,  al- 
though there  appears  to  have  been  no  ex- 
plicit judicial  pronouncement  to  this  effect, 
that  a  court  would  not  suffer  a  servant  to 
retain  the  benefit  of  work  done  outside  of 
business  hours  in  any  case  where  it  appeared 
that  he  could  not  engage  in  the  work  with- 
out appreciably  impairing  bis  capacity  for 
the  performance  of  his  regular  duties. 

In  some  kinds  of  occupations  a  servant  is 
deeqed  to  undertake  to  devote  tiie  whole  of 
his  time  and  attention  to  his  master's  oon- 
cems.  Such  is  the  position  of  the  captain 
and  the   crew  of  a  ship. 

That  the  right  of  a  shipowner  to  the  serv- 
ices of  a  shipmaster  is  regarded  as  being 
exclusive  in  its  nature  is  shown  by  the 
language  used  by  Lord  Ellenborou^  in 
Thompson  v.  Havelock,  1  Campb.  527. 

In  an  old  English  case  it  was  laid  down 
that,  if  the  master  of  one  ship  takes  a  serv- 
ant that  belongs  to  the  master  of  another 
ship,  whatsoever  wages  he  receives  from  th* 
King  upon  his  account  shall  be  to  the  use  <rf 
his  first  master,  being  acquired  by  the  labor 
and  industry  of  his  servant.  Curreis  v. 
Bridges,  Comb.  450  Apparently  this  was  a 
case  of  impressment  for  the  Navy.  Com- 
pare the  similar  decisions  regarding  appren- 
tices, cited  in  the  preceding  subdivision. 

To  the  same  class  belong  certain  employ- 
ees discharging  management  functions  of  » 
peculiarly   engrossing   nature. 

In  Clarke  v.  Kelsey,  41  Neb.  766,  60  N. 
W.  138  (action  to  compel  servant  to  ac- 
count for  profits  of  another  business),  th« 
employee  had  agreed  to  take  charge  of  the 
employer's  business  at  a  certain  pface^  con- 
sisting of  a  toUbrid^,  a  hotel,  and  a  stock 
of  general  merchandise,  and,  in  consideration 
of  a  specified  salary,  "to  give  his  whole  time, 
skill,  and  attention  to  Uie  business."  After 
entering  upon  the  dischar^  of  his  duties, 
the  employee  engaged  on  his  own  account  in 
trading  in  certain  articles  which  his  em- 
ployer had  never  handled,  and  also  accepted 
the  agency  for  a  stage  company.  The  ex- 
tent of  his  obligation  to  his  employer  waa 
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of  his  purpose  to  apply  for  a.  patent,  we, 
from  the  eyidence,  think  most  likely.  When 
he  built  and  established  bis  first  machine, 
he  placed  thereoa  plates  with  an  inscrip- 
tion thereon,  "Patent  Applied  For."  When 
this  machine  was  started,  the  officers  and 
directors  were  called  in  to  inspect  it.  It  is' 
impossible  to  belieye  that  these  plates  es- 
caped their  observation.  The  fact  that  the 
plates  were  thus  conspicuously  affixed  is  at 
least  indicative  of  Barber's  intention  to  pro- 
tect hifl  invention  with  a  patent,  and  we 
can  but  believe  that  this  fact  was  also 
known  to  his  corporation. 

The  fact  of  knowledge  of  Barber's  inten- 
tion to  patent  his  invention,  however,  is 
only  significant  in  respect  of  the  scope  of 
the  license  implied  from  the  fact  that  he 


made  his  inventiMi  while  in  the  employ- 
ment of  the  carbon  company,  and  that,  while 
so  in  their  employment,  six  machines  were 
constructed,  wholly  or  partly,  for  the  com- 
pany, under  his  personal  direction,  and 
without  any  announcement  of  any  purpose 
to  claim  a  royalty  for  their  use.  The  evi- 
dence shows  that  the  machine  for  the  use 
of  the  yrocess  of  the  patent  was  one  of  cost- 
ly character,  occupying  very  great  space.  To 
use  them  profitably,  the  factory  must  be 
specially  constructed  upon  plans  adapted  to 
furnish  the  space  needed.  To  properly  in- 
stall Barber's  machines,  special  designs  for 
buildings  were  therefore  prepsxo^l  under 
Barber's  direction,  and  machines  were  either 
built  or  started  according  to  his  plans  be- 
fore he  WM  discharged.    In  one  of  defend- 


thus  defined  by  the  court:  "If  all  his  time 
was  necessary  for  the  successful  prosecution 
of  the  business,  it  was  his  duty  to  bestow 
it;  otherwise  not.  While  it  is  true  that  an 
agent  has  a  perfect  right  to  engage  in  an 
enterprise  or  business  for  his  own  bene- 
fit, yrhva  not  in  conflict  with  the  interest 
of  his  principal,  unless  the  business  of  the 
agency  is  such  that  it  requires  the  agent's 
whole  time  and  attention,  he  may  not,  how- 
ever, engase  in  an  irterprise  on  his  own  ac- 
count of  the  same  as  that  of  his  principal; 
nor  will  he  be  oermitted  to  n^lect  his  em- 
ployer's business  for  his  own.  Adams  Exp. 
Co.  v.  Trego,  35  Md.  64."  The  effect  of  the 
case  cited  is  stated  in  I.,  d,  infra.  See  also 
Stebbins  v.  Waterhouse,  68  Conn.  370,  20 
Atl.  480,  the  effect  of  which  is  stated  in 
I.,  d,  infra. 

Apparently  domestic  servants  also  fall 
■nder  the  same  category. 

The  writer  has  not  found  any  express  ju- 
dicial pronouncement  on  this  point.  But, 
under  existing  social  conditions,  it  seems 
impossible  to  take  any  other  position  than 
thu, — ^that  the  duties  of  a  household  servant 
are  to  be  regarded  as  continuous  in  such  a 
sense  that,  unless  there  is  an  express  agree- 
ment to  the  contrary  between  Um  and  his 
master,  he  is  to  be  presumed  to  be  subject 
to  the  control  of  his  master  even  at  the 
times  when  he  is  not  actually  enigaged  in 
the  perfbrmance  of  his  duties.  "Aii  pre- 
trumption,  it  is  apprehended,  is  equally  ap- 
plicable, whether,  during  the  period  of  the 
suspension  of  his  work,  the  servant  remains 
on  his  master's  premises,  or  goes  abroad, 
with  his  master's  permission,  for  recreation 
or  any  other  purpose. 

By  the  Codes  of  two  of  the  American 
states  it  is  provided:  "The  entire  time  of  a 
domestic  servant  belongs  to  the  master,  and 
the  time  of  other  servants,  to  such  an  ex- 
tent as  is  usual  in  the  business  in  which 
they  serve,  not  exceeding  in  any  case  ten 
kours  in  the  day."  Oal.  CIt.  Code,  §  2013; 
a  D.  Civ.  Code,  g  4073. 

It  is  manifest  that  in  all  these  instances 
the  completeness  of  the  master's  control 
over  the  servant's  time  is  in  itself  a  suf- 
ficient reason  for  tefusing  to  allow  a 
CL.R.A.(N.S.) 


servant  to  retain  the  benefit  of  work  ex- 
traneous to  his  ordinary  functions.  But  in 
some  of  the  cases  involving  this  situation 
reliance  has  also  been  placed  upon  the  addi- 
tional consideration  that  he  could  not  en- 
gage in  the  given  transaction  without  hav- 
ing "an  interest  against  his  duty." 

In  Thompson  v.  Havelock,  1  Campb.  527, 
the  plaintiff,  the  captain  of  a  ship  which  a 
government  officer  had  chartered  as  a  trans- 
port, had  stipulated  that,  in  addition  to  the 
freight,  a  certain  sum  should  be  paid  to  him 
for  his  own  benefit.  It  was  held  that  he 
could  not  recover  this  money  from  the  own- 
er. Lord  EUenborough  said:  "Is  it  contend- 
ed that  a  servant  who  has  engaged  to  devote 
the  whole  of  his  time  and  attention  to  my 
concerns  may  hire  out  his  services,  or  a 
part  of  them,  to  another?  It  would  have 
been  a  different  thing  if  the  owner  had  been 
suing  for  this  money;  but  I  am  olearly  of 
opinion  tiiat  at  all  events  the  present  plain- 
tiff has  no  right  to  it.  Under  this  con- 
tract, he  must  have  been  taken  from  super- 
intending the  defendant's  ship;  and  I  don't 
know  how  far  it  might  go  if  such  earnings 
could  be  recovered  in  a  court  of  justice.  No 
man  should  be  allowed  to  have  an  interest 

Xinst  his  duty.  I  will  assume  that  the 
intiff  obtained  as  high  a  freight  as  pos- 
sible for  his  owners,  and  that  his  services 
to  government  were  meritorious.  Still  there 
would  be  no  security  in  any  deportment  of 
life  or  of  business  if  servants  could  legally 
let  themselves  out  in  whole  or  in  part.  My 
opinion  upon  the  subject  is  quite  decisive." 

Even  a  custom  prevalent  in  the  business 
in  which  he  was  engaged  will  not  be  recog- 
nized by  a  court  as  a  circumstance  author- 
izing him  to  place  himself  in  this  situation, 
unless  it  is  apparent  that  the  master  was 
aware  of  the  custom,  and  contracted  with 
reference  to  it. 

In  Diplock  v.  Blackburn,  S  Campb.  43, 
the  master  of  a  ship  in  a  foreign  port 
claimed  to  retain  for  his  own  benefit  the 
premium  received  by  him  upon  a  bill  drawn 
upon  England  on  account  of  the  ship,  on 
the  ground  that  there  had  been  a  usage  for 
masters  of  ships  to  appropriate  such  pre- 
miums for  their  own  use.    But  Lord  Ellea- 
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ant's  factories  there  was  space  especially  de- 
signed for  another  of  his  machines,  and  aft- 
er his  discharge  a  seventh  machine  was 
built  for  the  place  thus  prepared. 

In  Withington-Cooley  Mfg.  Co.  ▼.  Kinney, 
1«  C.  0.  A.  581,  637,  37  U.  S.  App.  117.  68 
Fad.  600,  we  had  the  question  of  the  scope 
of  duraition  of  a  license  implied  from  serv- 
ice, and  said:  "The  duration  anjl  scope 
of  a  license  nuist  depend  upon  the  nature  of 
the  invention,  and  the  circumstances  out 
of  which  an  implied  license  is  presumed, 
and  both  must  at  last  depend  upon  the  in- 
tention of  the  parties." 

In  that  case  the  employer  was  a  manufac- 
turer of  power  presses  for  sale,  and  Uie  em- 
ployment of  Kinney  had  relation  to  the 
making  of  patterns  and  drawings  for  such 


patterns.  Kinney  made  an  improved  prees, 
and  built  patterns  by  which  such  improved 
presses  were  made  in  the  shop  for  the  pur- 
pose of  supplying  his  employer's  trade.  We 
held,  under  the  circumstances,  that  Kinney 
must  be  presumed  to  intend  that  his  employ- 
er should  use  his  improvement  in  such  new 
machines  as  he  should  make  while  personal- 
ly engaged  in  the  business  of  supplying  such 
machines  to  the  trade.  We  therefore  held 
that  the  license,  to  be  presumed,  "was  not 
limited  by  the  mere  life  of  the  patterns,  but 
was  intended  as  an  authority  to  make  and 
sell  power  presses  embodying  Kinney's  im- 
provement so  long  as  Babeock  should  oon- 
tinue  in  business." 

In  Solomons  v.  United  States,  137  U.  8. 
342,  346,   34  L.  ed.  667,  669,  11   Sup.  Ct. 


borough  held  that  the  money  belonged  to  the 
)wner,  and  not  to  tiie  captain,  and  stigma- 
tised the  usage  set  up  as  a  usage  of  fraud 
»nd  plunder.  "What  pretense,  he  says, 
''can  there  be  for  an  agent  to  make  a  profit 
by  a  bill  upon  his  principal  T  This  would 
M  to  give  tne  agent  an  interest  against  his 
duty." 

In  a  case  where  an  alleged  custom  of 
Irade  was  relied  upon  Lord  Langdale  made 
the  following  remarks:  "I  could  not,  even 
if  H  ware  uncontradicted,  which  it  is  not, 
pay  much  attention  to  it  on  the  present  oc- 
casion. The  master  of  a  ship  is  an  agent 
bound  to  give  all  his  time  and  attention  to 
his  principal;  in  this  case  the  duty  of  de- 
fendant, as  master,  was,  when  the  ship  was 
employed  on  a  trading  adventure,  to  act 
for  the  common  benefit  of  the  owners,  and, 
when  the  ship  was  freighted  or  chartered,  to 
obtain  freight  on  the  beet  terms  he  could 
for  the  owners,  free  from  all  bias  of  separate 
interest  in  himself,  or  of  leave  given  to  him- 
self by  the  charterers  to  trade  for  himself; 
and  I  think  that  it  will  be  very  difficult  to 
support  a  custom  which,  if  legal,  as  alleged, 
womd  entitle  him  to  trade  for  himself  sep- 
arately when  it  was  his  duty  to  trade  to  the 
best  of  his  ability  for  the  joint  interest  of 
himself  and  the  oUier  owners,  and  would  give 
him  a  discretionary  power  to  place  his  own 
interest  in  competition  with  the  joint  inter- 
est, an  option  to  give  the  advantage  to  him- 
self whenever  he  pleased,  without  the  knowl- 
edge of  his  co-owners  and  without  giving 
them  notice  of  his  proceedings  in  this  re- 
spect; a  custom,  also,  which  would  make  it 
valid  for  a  person  in  the  relation  of  co- 
owner  or  partner,  having  coii4>lete  control 
over  the  snip,  which  was  partnership  prop- 
erty, to  employ  it  at  the  joint  risk  for  his 
private  benefit.  I  cannot,  on  the  present 
occasion,  assume  that  there  is  any  such 
custom;  I  can  well  conceive  that  the  master 
of  a  ship,  undertaking  a  long  voyage,  and 
necessarily  taking  out  provisions  or  private 
effects  of  some  value,  which  may  require 
change,  may  not  be  precluded  from  parting 
with  those  effects  for  others,  and  in  that 
respect  carrying  on  some  trade,  and,  if  this 
were  the  sort  of  custom  alleged,  it  would 
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deserve  more  attention  on  this  occasion;  but 
the  defendant  claims  something  far  beyond 
this,  and,  taking  all  the  evidence  into  ac- 
count, I  cannot  rely  on  the  alleged  cus- 
toms; and  it  appears  to  me  that  'Uiere  are 
strong  grounds  for  thinking  that  the  wools 
were  purchased  with  partnership  property, 
or  with  money  for  which  the  defendant 
was  accountable  to  the  partnership,  and 
that  they  belong  to  the  partnership."  Gard- 
ner v.  irCutcheon,  4  Beav.  643. 

In  Missouri  H  has  been  laid  down  that, 
where  an  agent  acts  for  an  agreed  salary, 
or  where  there  is  no  express  contract  in  .ref- 
erence to  his  compensation,  he  will  not  be 
allowed  to  retain  profits  incidentally  ob- 
tained in  the  execution  of  his  duty,  any 
usage  to  the  contra^  notwithstanding;  and 
that  all  profits  and  advantages  over  and 
above  the  agenda  ordinary  compensation  be- 
long to  the  principal.  Jacques  v.  Edgell, 
40  Mo.  76. 

A  custom  allowing  traveling  salesmen  the 
pririlege  of  acting  as  retail  salesmen  dur- 
ing the  holiday  trade,  and  retaining  their 
earnings,  does  not  entitle  a  traveling  sales- 
man to  retain  the  amount  so  earned,  where 
his  contract  made  no  provision  therefor  and 
the  employer  was  not  aware  of  the  enstom. 
Milligan  v.  Sligh  Furniture  Oo.  Ill  Mich. 
629,  70  N.  W.  133.  It  should  be  observed, 
however,  that,  abstracting  the  element  of 
custom  or  usage,  the  servant's  freedom  of 
action  is  here  assumed  to  be  more  circum- 
scribed than  is  consistent  with  the  theory 
upon  which  the  cases  as  to  commerciiJ 
travelers,  cited  in  I.,  d,  infra,  were  appar- 
entiv  decided. 

The  rule  has  been  laid  down  broadly  that 
where  a  servant  by  an  express  stipulation, 
sells  his  entire  time  to  his  employer,  he 
has  "no  legal  or  moral  right  to  devote  a 
part  of  it  to  an  independent  business  of 
his  own,"  irrespective  of  the  question 
whether  that  business  does  or  does  not  in- 
terfere with  his  service  to  his  master.  Jack- 
son V.  Seevera,  U6  Iowa,  370,  88  N.  W.  931 
(action  for  wages  and  for  an  accounting). 
The  court  said  that,  if  the  record  before  it 
were  such  as  to  enable  it  to  determine  what 
the  personal  earnings  of  the  plaintiff  were 
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R^.  88,  89,  Clark,  irhfle  in  the  employment 
of  the  gtwemment  and  at  the  expense  of  the 
government,  devised  a  self-canceling  rev- 
enue stamp,  which  was  adopted  by  the  gov- 
ernment upon  his  reccHnmendation.  It  was 
held  that  a  perpetual  license  to  make  and 
use  that  stamp  was  to  be  presumed.  In 
that  case  the  principle  was  said  to  be  this: 
"If  one  is  employed  to  devise  or  perfect  an 
instrument,  or  a  means  for  accomplishing  a 
prescribed  result,  he  cannot,  after  success- 
fully accomplishing  the  work  for  which  he 
was  employed,  plead  title  thereto  as  against 
his  employer.  That  which  he  has  been  em- 
ployed and  paid  to  accomplish  becomes, 
when  accomplished,  the  property  of  his  em- 
ployer. Whatever  righU  as  an  individual 
he  may  have  had  in  and  to  his  inventive 


powers,  and  that  which  they  are  able  to  ac- 
oompTish,  he  has  sold  in  advance  to  his  em- 
ployer. So,  also,  when  one  is  in  the  em- 
ploy of  another  in  a  certain  line  of  work, 
and  deivises  an  improved  method  or  instru- 
ment for  doing  that  work,  and  uses  the 
property  of  his  employer  and  the  services 
of  other  employees  to  develop  and  pM  in 
practicable  form  his  invention,  and  ex^idtly 
assents  to  iiie  use  by  his  employer  of  such 
invention,  a  jury  or  a  court  trying  the  facts 
is  warranted  in  finding  that  he  has  so  far 
recognized  the  obligations  of  service  flowing 
from  his  employment,  and  the  benefVts  re- 
sulting from  his  use  of  the  property,  and 
the  assistance  of  the  coemployees  of  his 
employer,  as  to  have  given  to  such  employer 


as  a  member  of  a  stock  partnership  to  which 
he  belonged,  it  would  have  given  the  de- 
fendant the  benefit  of  such  earnings.  But,  as 
it  had  been  shown  that  the  profits  received 
by  the  servant  from  tiie  stock-buying  busi- 
ness were  merely  the  returns  from  his  in- 
vestment, and  the  business  waa  entirely 
carried  on  by  his  partner,  the  master  was 
held  to  hare  no  claim  on  the  money  thus 
accruing  to  him.  The  court  relied  upon 
Mechem,  Agency,  §  471,  where  the  unquahfied 
rule  in  the  text  is  enunciated.  But  the 
learned  author  cites  only  two  cases,  one  of 
which  is  Leach  v.  Hannibal  &  St.  J.  'R.  Co. 
8d  Mo.  27,  56  Am.  Ren.  408,  which  cannot 
reasonably  be  rwardea  as  laying  down  a 
doctrine  universally  applicable. 

But  the  writer  ventures  to  think  that 
neither  this  sweeping  statement,  nor  the  de- 
cision in  which  it  was  made,  is  conristent 
with  sound  principles.  It  is  submitted  that 
a  reasonable  construction  of  an  express  stip- 
ulation of  this  character  requires  that  it 
shall  not  be  taken  literally,  as  giving  the 
master  the  control  of  the  servant's  entire 
time  and  earning  capacity,  unless  such  a 
conclusion  is  fairly  indicated  by  the  nature 
•f  the  employment. 

It  has  been  held  that  a  contract  by  a 
bank  cashier  to  give  all  his  time  to  the  bank 
does  not  entitle  the  bank  to  earnings  of 
such  cashier  in  a  business  entirely  forei^ 
to  that  of  banking.  Such  a  contract,  it 
was  declared,  cannot  be  construed  as  mean- 
ing that  all  the  servant's  outside  earnings 
are  to  belong  to  the  bank.  Hillsboro  Nat. 
Bank  v.  Hyde,  7  N.  D.  400,  76  N.  W.  781. 
The  court  observed:  "The  servant  cannot 
devote  himself  to  bis  own  business  at  the 
expense  of  his  master  without  violating  his 
contract.  But  his  personal  earnings  are 
his  own."  The  remarks  of  the  court  with 
regard  to  the  sufficiency  of  the  testimony  of 
the  directors'  to  establish  the  existence  of  a 
oontract  of  the  eoope  alleged  by  the  bank 
•re  here  quoted:  "Tney  purport  to  give  the 
wkide  agreement  in  their  testimony,  and  yet 
■ot  a  word  is  said  by  them  about  earnings. 
The  utmost  scope  of  the  contract,  as  they 
•wear  to  it,  is  that  defendant  was  to  give 
•U  of  his  time  to  the  bank.  Such  an  agree- 
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ment  is  widely  different  from  that  which 
plaintiff  has  set  forth  in  its  complaint.  A 
contract  to  give  all  of  one's  time  to  the  em- 
ployer does  not  mean  that  outside  earnings 
of  the  employee  are  to  belong  to  the  em- 
ployer. The  servant  cannot  devote  him- 
self to  his  own  business  at  the  expense  of 
his  master  without  violating  his  contract. 
But  his  personal  earnings  are  his  own. 
There  is  no  evidence  in  the  case  that  the 
defendant  neglected  his  duties  as  cashier, 
in  tiie  performance  of  the  work  in  whidi 
such  outside  earnings  were  made.  .  .  . 
Under  the  contract,  as  testified  to  hy  Mr. 
Plummer,  defendant  could  not  engage  in  a 
banking  business  over  plaintiff's  counter  for 
his  own  profit.  The  earnings  of  such  work 
would  belong  to  the  plaintiff,  not  by  reawn 
of  any  special  contract  for  earnings,  but  be- 
cause they  would  be  the  earnings  of  the 
bank  itself;  the  defendant  being  under  obli- 
gations, through  his  contract,  to  give  the 
bank  all  his  time, — not  to  set  himself  up 
as  a  rival  banker  while  actually  engaged  in 
the  plaintiff's  work.  But  such  a  case  is  not 
before  us.  Defendant,  without  neglecting  his 
duties  as  cashier,  acted  as  agent  for  otners 
in  the  sale  of  real  estate, — a  business  foreign 
to  that  of  banking, — and  in  this  way  earned 
certain  sums  of  mcmey,  which  he  is  entitled 
to  retain,  unless  it  appears  that  he  sold 
them  in  advance  to  the  plaintiff.  The  evi- 
dence of  only  one  witness  comes  near  to 
establishing  the  alleged  contract.  In  view  - 
of  the  fact  that  the  evidence  of  the  other 
witnesses  for  plaintiff — one  of  them  plain- 
tiff's president,  and  the  very  man  who  ap- 
pears to  have  done  the  talking  at  the  meet- 
ing of  the  board  of  directors — negatives  the 
existence  of  the  contract  set  forth  in  the 
complaint,  we  are  satisfied,  considering  the 
extraordinary  nature  of  such  an  agreement, 
that  the  only  witness  who  spoke  of  earnings 
used  the  word  in  the  same  sense  as  the  word 
'time.'  What  his  testimony  means  is  that 
defendant  was  to  give  the  bank  the  benefit 
of  his  whole  time  in  and  about  the  leg^iti- 
mate  business  of  the  bank.  We  do 
not  think  that  he  intended  to  say  tnat  it 
was  understood  that  if  defendant,  in  spare 
moments,  wrote  a  book,  or  taught  a  night 
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an  irrevocable  license  to  use  such  inven- 
tion." 

In  Lane  ft  B.  Co.  v.  Locke,  160  U.  S.  193, 
S7  L.  ed.  1049,  14  Sup.  Ct.  Rep.  78,  a  Uoense 
to  continue  to  make  anfl  use  a,  stop  valve 
in  their  business  was  presumed.  In  Gill  t. 
United  States,  160  U.  ».  426,  10  L.  ed.  480, 
16  Sup.  Ct.  Rep.  322,  tiie  cases  a'-e  all  i«- 
Tiewed,  the  principle  upon  which  they  rest 
held  to  be  an  application  of  the  law  of  es- 
toppel in  pait. 

In  view  of  the  faet  that  buildings  spe- 
cially designed  for  the  use  of  Barbers'  proc- 
ess and  apparatus  were  constructed  under 
his  direction,  we  think  that  the  presumption 
is  that  he  intended  to  grant  to  the  carbon 
company  the  right  to  use  his  process  in  con- 
nection with  the  machines,  for  which  space 
in  the  several  factories  had  been  specially 
arranged  with  his  knowledge  and  under  his 
direction.    The  right  of  use  presumed  is  the 


right  to  use  such  number  of  machines  aa 
had  been  prepared  for,  and  that  the  right  is 
not  limited  to  the  life  of  the  particular 
machine,  but  will  include  replacements  so 
long  as  the  carbon  company  continues  in  the 
manufacture  of  carbons.  The  scope  of  the 
license  therefore  includes  the  seventh  ma- 
chine, constructed  after  Barber  was  dis- 
charged, to  occupy  the  place  prepared  ftHT  it 
under  Barber's  direction.  By  his  conduct. 
Barber  has  estopped  himself  from  asserting 
that  the  use  of  his  invention  to  this  extent 
is  an  infringement  of  his  right  as  a  pat- 
entee. 

The  defendants  have  therefore  not  ex- 
ceeded the  license  implied  from  the  facta, 
and  the  decree  is,  upon  this  ground,  af- 
firmed, so  far  as  it  dismissed  the  bill  of  the 
complainant. 

Petition  for  rehearing  denied. 


e«hool,  or  sang  in  a  church  choir,  the  fruits 
of  his  extra  toil  on  his  own  behalf  should 
be  swept  into  the  tills  of  the  bank.  Taking 
all  the  evidence  together,  and  construing  it 
fairly  in  the  light  of  known' business  usages, 
we  tiiink  that  it  amounts  to  no  more  than 
this:  That  defendant  should  have  no  right 
to  complain  if  plaintiff  exacted  of  him  excep- 
tional labors  in  its  banking  business ;  that  he 
would  give  the  plaintiff  all  his  time  and 
energies  in  the  endeavor  to  make  profit  for 
the  plaintiff,  however  long  might  be  the 
hours  of  work  required,  and  without  ref- 
erence to  the  fact  that  the  demands  on  him 
might  be  unreasonable,  in  view  of  the  work 
required  of  their  cashiers  by  other  banks." 

In  one  class  of  cases  the  proprietary  in- 
terest which  the  master  is  deemed  to  have 
in  the  money  acquired  by  the  servant's 
labor  may  be  regarded  as  resting  upon  the 
simple  consideration  that  the  acquisition 
was  a  necessary  or  probable  result  of  the 
performance  of  the  stipulated  services. 

Where  one  person  employed  another  to 
pursue  and  capture  a  horse  thief,  and  paid 
the  expenses,  it  was  held  that,  under  the 
principle  embodied  in  the  maxim,  Qui  faoit 
per  atuim,  facit  per  ae,  the  employer  was 
entitled  to  the  standing  reward  ottered  by 
the  county  for  the  apprehension  and  con- 
viction of  the  thief.  Montgomery  County 
▼.  Robinson,  86  111.  174. 

2.  Statutory  provisions. 

In  a  few  of  the  American  states  the  re- 
spective rights  of  the  master  and  servant 
have  been  defined  by  statutory  provisions, 
which  are  apparently  intended  to  be  declara- 
tory of  the  common-law  principles  devel- 
oped in  this  section,  and  are  presumably  to 
be  construed  on  that  footing. 

By  §  1985,  Cal.  Qv.  Code,  it  is  provided: 
"Everything  which  an  employee  acquires  by 
virtue  of  his  employment,  except  the  com- 
pensation, if  any,  which  is  due  to  him  from 
ni»  employer,  belongs  to  the  latter,  whether 
acquired  lawfully  or  unlawfully,  or  during 
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or  after  the    exoiration    of    the    term    of 
his  employment." 

The  same  provision  is  found  in  |  4954  of 
the  Civil  Code  of  South  Dakota. 
.  It  was  construed  in  Bums  t.  dark,  ISS 
Cal.  634,  8S  Am.  St.  Rep.  233,  66  Pa«.  12, 
where  it  was  declared  to  hav«  no  applica- 
tion to  acquisitions  not  coming  within  the 
scope  or  purpose  of  the  employment.  An 
employee  was  held  to  be  entitled  to  retain 
possession  of  some  gold  which  he  had  found 
while  grading  a  site  for  a  mill  on  govern- 
ment land.  The  court  said:  "Had  the  ob- 
ject of  the  grading  been  the  acquisition  of 
the  ores  to  be  extracted,  the  provision 
would  no  doubt  apply;  but  the  casual  find- 
ing of  gold  by  an  employee  in  the  courae 
of  an  employment  is  in  no  way  related  to 
such  an  object,  though  doubtless  an  acquisi- 
tion made  by  reason  or  cause  of  the  em- 
ployment cannot  with  propriety  be  said  to 
have  been  by  virtue  of  it.'' 

The  civil  servants  of  the  Federal  govern- 
ment in  the  United  States  are  subject  to 
the  provision  of  the  act  of  Congress,  26 
August,  1842  (6  Stat,  at  L.  625,  {  12,  chap. 
202,  U.  S.  Comp.  Stat.  1901,  p.  1206),  which 
delares  that  a  person  whose  salary 
is  fixed  by  law  can  hold  no  other 
office,  and  can  receive  no  other  or  additional 
compensation  for  any  service  whatsoever. 
This  statute  prevents  a  civil  servant  to 
whom  it  is  applicable  from  receiving  ad- 
ditional compensation,  even  though  the 
services  in  question  were  valuable,  and  were 
rendered  upon  the  assurance  of  the  superior 
officer  who  employed  him  tliat  he  would  be 
justly  remunerated  for  them.  Stansbury'a 
Case,  1  Ct.  d.  123  (clerk  in  the  Department 
of  the  Interior,  appointed  ag^nt  of  the 
United  States  at  the  Industrial  Exhibition 
in  London);  Wilson's  Case,  1  Ct.  a.  206 
(clerk  in  the  General  Land  Office,  with  the 
consent  of  his  superior,  the  Commissioner 
of  the  Land  Office,  was  employed  by  the 
clerk  of  the  House  of  Representatives  to 
prepare  a  map  of  the  public  lands  under 
a  resolution  o<  the  House).    In 
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these  cases  did  the  court  refer  to  the  gen- 
eral principles  which  regulate  the  rights  of 
employer  and  employee,  apart  from  statute. 

3.  Master's  right  to  wages  earned  hy  serv- 
ant whose  services  have  been  transferred 
with  the  master's  consent. 

In  cases  where  the  servant  suspends,  with 
his  master's  consent,  the  performance  of 
hia  contractual  duties,  and  transfers  his 
services  to  a  third  person,  the  extent  of  the 
right  of  his  original  master  to  maintain 
an  action  for  the  wages  earned  by  him, 
while  working  for  the  third  person,  depends 
upon  the  nature  of  the  arrangement  be- 
tween the  two  employers.  (It  is  scarcely  nec- 
essary to  point  out  that  no  stipulation  be- 
tween the  two  employers  can,  without  the 
servant's  consent,  affect  the  rights  of  the 
servant  to  look  to  his  original  master  for 
the  payment  of  his  wages  during  the  period 
covered  by  the  contract.)  So  far  as  serv- 
ices rendered  in  a  civil  employment  are  con- 
cerned, the  only  reported  case  which  bears 
upon  this  question  seems  to  be  one  which 
turned  upon  points  of  pleading. 

In  Treswell  v.  Middleton,  Cro.  Jac.  653, 
the  plaintiff  declared  in  debt  upon  several 
retainers  to  do  several  sorts  of  work,  and, 
among  others,  that  the  defendant  should 
retain  one  J.  8.,  the  plaintiff's  servant,  to 
work  for  him  and  with  him  five  days, 
capiendo  pro  talario  «tM>  pro  quolihet  die  2  s. 
The  defandant  pleaded  non  debit,  and,  upon 
judgment  being  given  for  the  plaintiff,  er- 
ror was  brought.  On  behalf  of  the  defend- 
ant, it  was  urged  that  the  action  lay  not 
for  the  master  for  the  retainer  of  the  serv- 
ant to  work  with  the  defendant  for  five 
days,  for  it  was  not  alleged  that  he  did  the 
iw-rvice  for  his  master,  but  for  himself,  and 
the  retaining  was  of  the  servant  for  his 
own  proper  labor,  and  by  a  contract  with 
him;  and,  if  it  were  the  retainer  of  the 
servant  by  the  command  and  appointment 
of  hi^  master,  he  ought  to  have  shown  that 
he  retained  the  master,  and  not  the  servant, 
for  then  he  ought  to  have  counted  accord- 
ingly, and  he  retained  the  master,  who,  by 
himself  or  servant,  should  work,  etc.  This 
contention  prevailed,  and  the  judgment  was 
set  aside.  For  the  comments  of  Cockbum, 
Ch.  J.,  upon  the  decision  in  Morison  v. 
Thompson,  L.  R.  9  Q.  B.  482,  see  I.,  e,  infra. 

But  the  following  statement  of  the  law, 
which  is  found  in  an  English  text-bo<^  of 
high  authority,  is  apparently  approved  by 
one  of  the  most  emment  of  American  ju- 
rists. If  the  effect  of  that  arrangement  is 
to  leave  the  original  master  still  in  con- 
trol of  the  servant  during  the  period  of  the 
substituted  employment,  "the  inference 
would  arise  that  he  still  oonsidered  the 
servant  as  his  own,  and  did  not  intend  to 
waive  the  benefit  of  his  earnings.  But  if, 
by  previous  agreement,  he  were  released 
from  a  proportionate  amount  of  wages,  then 
the  contrary  conclusion  would  be  the  more 
reasonable.  If  payment  have  been  made  to 
the  jlervant  in  ignorance  that  he  was  the 
servant  of  another,  probably  in  that  ease 
<>L.R.A.(N£.) 


the  employer  would  be  discharged."  (Thia 
passage  occurs  in  Mr.  Lloyd's  note  to  Faley 
on  Agency,  p.  340,  and  is  inserted  by  Judg* 
Story  ia  his  work  on  Agency,  |  421,  note  1.) 

4.  Master's  rights;  when  forfeited  by  fail- 

-  '%re  to  assert  them. 

The  principle  has  been  laid  down,  that 
a  person  who  is  entitled  to  the  services  of 
another,  and  stands  by  and  permits  a  third 
person  to  avail  himself  Of  those  services 
without  interposing  a  claim,  or  nving  no- 
tice of  his  right,  cannot  maintain  an  ac- 
tion for  the  services.  Demyer  v.  Souzer,  0 
Wend.  436  (son  of  a  testator,  who  had  be- 
queathed a  slave  to  his  son-in-law,  permit- 
ted the  slave  to  perform  labor  for  the  lega- 
tee without  giving  notice  that  he  held  a 
bill  of  sale  of  the  slave).  In  this  case  it 
will  be  observed  that  the  services  in  ques- 
tion were  rendered  by  a  slave.  But  it  is 
apprehended  that  the  same  conclusion  would 
be  proper  where  a  free  servant  is  concerned. 
It  would  at  all  events  harmonize  with  the 
rule  that  an  action  cannot  be  maintained 
against  a  third  person  for  harboring  a  serv- 
ant, unless  it  is  shown  that  the  defendant 
knew  of  the  existence  of  the  contract  of 
service. 

5.  Rights  of  master  where  the  servant  en- 

lists in  th»  Army  or  Navy. 

The  effect  of  two  American  cases  in  which 
the  rights  of  a  father  with  regard  to  an 
enlisted  son  were  in  question  is  that,  where 
a  servant  enlists,  either  with  or  without 
his  master's  consent,  in  the  Army  or  Navy, 
his  master  is  not  entitled  to  either  the 
bounty  money  paid  to  the  servant  at  the 
time  of  his  enlistment,  or  the  wagjsor 
prize  money  subsequently  received  by  hiin. 

In  United  States  v.  Bainbridge,  1  Mason, 
71,  Fed.  Cas.  No.  14,497,  Story,  J.,  expressed 
the  opinion  that,  as  against  his  father,  an  in- 
fant enlisting  in  the  Army  or  Navy  of  the 
United  States  was  entitled  to  the  pay, 
bounties,  and  prize  money  earned  and  ac- 
quired in  the  service. 

On  the  authority  of  this  case,  it  was  held, 
in  Caughey  v.  Smith,  47  N.  Y.  244,  that  a 
father  did  not,  by  taking  out  letters  of  ad- 
ministration on  the  estate  of  his  son,  who 
had  died  after  enlistment,  ratify  the  contract 
of  enlistment  in  such  a  sense  as  to  estop 
him  from  claiming  damages  from  the  per- 
son who  had  induced  the  son  to  make  the 
contract  and  aided  him  therein.  The  court 
said:  "As  a  principal  of  hia  son  as  an 
agent,  or  of  the  defendant  as  an  agent,  the 
plaintiff  could  never,  by  any  ratification  of 
the  contract  of  enlistment,  have  obtained 
or  claimed  the  bounty  paid  to  his  son.  Had 
he  accompanied  his  son  to  the  provost  mar- 
shal's office,  and  there  signed  a  consent  to 
his  enlistment,  the  bounty  money  would  not 
have  become  his.  It  would  still  have  re- 
mained the  property  of  the  son  who  en- 
listed; ana  it  was  the  son's  to  the  exclu- 
sion of  the  parent  or  master.  Carsan  v. 
Watts,  3  Dougl.  K.  B.  350;  United  SUtM 
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V.  Bainbridge,  1  Mason,  84;  Fed.  Caa.  No.  14,- 
497;  Kell^  t.  Sprout,  97  Mass.  169.  As 
th«  olalntiff  did  not  and  could  not  obtain 
this  bounty  as  principal,  it  cannot  be  said, 
merely  from  the  fact  that  he  has  obtained 
it,  that  as  principal  he  has  originally  au- 
thorized or  subsequently  ratified  the  con- 
tract. He  obtained  it,  in  fact,  as  an  admin- 
istrator, as  an  officer  of  the  law,  and,  so 
far  as  appears  from  the  case,  lie  holds  it  as 
such,  as  the  estate  of  his  intestate." 

The  'writer  has  not  found  any  direct  ex- 
pression of  opinion  upon  this  point  in  the 
English  Reports;  but,  as  already  remarked, 
it  seems  reasonably  certain  from  the  lan- 
guage used  by  the  judges  in  a  case  relating 
to  the  prize  money  of  an  apprentice  serving 
in  the  Navy  (Carsan  t.  Watts,  supra.  See 
I.,  c,  supra),  that  thej  considered  the  mas- 
ter to  be  entitled  to  his  ordinary  wages;  and 
a  similar  doctrine  would  probably  be  ap- 
plied in  dealing  with  the  wages  of  a  hired 
servant.  If  this  surmise  is  correct,  there  is 
a  conflict  between  the  American  and  Eng- 
lish courts. 

For  the  cases  as  to  the  wages  of  the 
enlisted  apprentice,  see  I.,  b,  supra. 

As  to  the  bounty  money  of  an  enlisted 
apprentice,  see  I.,  b,  supra. 

d.  Working  for  another  person;  when  re- 
garded as  a  breach  of  duty  on  the  serv- 
ant's part. 

Aa  haa  already  been  observed  (I.^  %  su- 
pra), the  question  whether,  in  a  given  in- 
stance, a  servant  was  guilty  of  a  breach  of 
duty  in  undertaking  certain  extraneous 
work  for  another  employer  without  the  con- 
sent of  his  master  depends  upon  considera- 
tions similar  to  those  which  are  controlling 
in  the  cases  reviewed  in  the  preceding  sub- 
division. The  cases  bearing  upon  the  sub- 
ject are  collected  below. 

1.  Duty  of  servant  considered  with  refer- 
ence to  the  question  whether  the  master 
was  or  was  not  prejudiced  by  the  ex- 
traneous work. 

That  a  traveling  commercial  a^ent  does 
not  commit  a  vioUtion  of  duty  justifying 
his  dismissal  by  taking,  ^atuitously,  orders 
for  goods  upon  a  house  in  whose  service  he 
has  formerly  been  employed,  if  without 
prejudice  to  the  interests  of  his  employers, 
was  held  in  Geiger  v.  Harris,  19  Mich.  209. 
The  court  said:  "The  claim  of  the  plaintiffs 
in  error  [t.  e.,  that  the  instruction  given 
was  erroneous]  is  placed  upon  the  assump- 
tion tliat  an  agent  employed  as  Harris  was 
is,  during  the  agency,  so  bound  to  his  em- 
ployers that  all  of  his  time  belonged  to 
them,  and  all  of  the  profits  and  fruits  of 
his  labors  or  occupations,  of  whatever  kind, 
belonged  to  them,  and  not  to  him;  so  that 
any  use  of  his  time  for  any  but  them  is 
a  violation  of  duty.  This  is  a  doctrine  that 
cannot  be  admitted  in  regard  to  free  per- 
sons. The  charge,  of  the  court  below  wa.s 
correct,  and  the  rule  laid  down  is  sensible 
and  fair.  An  agent  violates  his  duty  if  he 
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neglects  to  use  all  reasonable  and  thorough 
diligence  to  further  the  interests  of  his  em- 
ployers. He  also  violates  it  still  more  plain- 
ly by  doing  or  furthering  any  business  which 
can  in  any  way  hinder  or  compete  with 
theirs.  But  there  must  be  seasons  of  lei- 
sure, and  there  may  be  circumstances  under 
which  their  work  cannot  be  done.  And,  in 
doing  their  work,  he  may  find  it  profitable 
for  them  to  secure  bargains  or  advantages 
by  civilities  and  services  which  can  in  no 
way  prejudice  them.  They  have  no  claim 
against  him  except  for  faithful  service.  In 
everything  else,  subject  to  this,  he  is  his 
own  master,  and  may  do  what  he  pleases,  so 
long  as  they  are  not  prejudiced." 

In  Jaflray  v.  King,  34  Aid.  217,  J.,  a  dry- 
goods  merchant  doing  business  in  New  York, 
engaged  K.,  a  resident  of  Baltimore,  to  act 
as  salesman  for  him  in  that  city,  for  a' 
certain  number  of  months,  at  a  fixed  month- 
ly salary.  Before  tlte  expiration  of  the 
term  for  which  he  was  engaged,  K.  was 
dismifised  on  the  ground  that  he  had  vio- 
lated his  contract  by  selling  dry  goods  for 
other  firms.  The  court  thus  explained  its 
reasons  for  holding  the  dismissal  to  liave 
been  wrongful:  "It  is  not  an  agree- 
ment of  hiring,  by  which,  as  for  a  menial 
employment,  the  master  or  employer  is 
entitled  to  the  entire  time  and  services  of 
the  servant  or  employee  in  any  s»vioe  he 
may  dioose  to  dictate,  for  stipulated  wages, 
but  a  contract  by  which  the  plaintiff  be- 
came the  defendants'  agent  for  special  pur- 
poses, and  with  limited  powers, — ^that  is, 
to  sell  by  sample,  and  promote  the  sale  of 
their  goods,  and  increase  their  business  con- 
nections in  a  particular  and  distant  market. 
In  the  discharge  of  tliat  duty,  he  was  bound 
to  serve  them  in  good  faith,  and  to  the  ex- 
t«nt  of  his  ability;  but,  if  doing  tlus  did 
not  require  his  whole  time,  he  could,  with- 
out violating  his  engagement  with  them,  oc- 
cupy the  remainder  in  any  other  pursuit  he 
might  deem  advantageous  to  himself,  pro- 
vided it  was  not  inconsistent  with  his  con- 
tract, not  detrimental  to  their  interests,  and 
did  not  impair  the  value  of  bus  services  to 
them  as  salesman  of  their  goods  in  that 
market." 

As  decisions  defining  the  position  of  com- 
mercial travelers  with  regard  to  extraneous 
work,  these  two  cases  are  difficult  to  recon- 
cile with  Milligan  v.  Sligh  Furniture  Co. 
in  Mich.  629,  70  N.  W.  133  (see  L,  c,  su- 
pra). 

Where,  during  the  term  of  the  employ- 
ment, the  employer  prevented  the  employee 
from  working  under  the  contract,  the  fact 
that  plaintiff  devoted  a  small  portion  of  the 
period  to  other  work,  which  did  not  inter- 
fere with  his  efforts  on  defendant's  behalf 
under  the  contract,  was  held  not  to  consti- 
tute such  a  breach  of  contract  by  the  em- 
ployee as  would  preclude  his  recovery  of 
salary  accrued.  Stone  v.  Bancroft,  139  CoL 
82,  70  Fac.  1017,  Affirmed  in  139  CaL  78, 
72  Pao.  717. 

In  an  action  by  an  employee  for  brea<A 
of  contract  of  his  employer  in  discharging 
him,  evidence  that  plaintiff  engaged  ia  oth- 
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•r  business  is  not  sufficient  defense,  where 
tlie  contract  does  not  exclude  him  from  en- 
gaging in  other  business,  and  such  busi- 
nees  does  not  interfere  with  the  employer's 
business.  Brownell  v.  Ehrieb,  43  App.  Div. 
369,  60  N.   Y.   Supp.   112. 

In  one  of  the  lower  Mew  York  courts  it 
has  been  held  to  be  error  to  instruct  »  jury, 
without  qualification,  that  a  master  has  a 
right  to  disoharge  a  servant  on  the  ground 
tbt  he  did  work  for  another  person.  Freide 
T.  Weissenthanner,  57  N.  Y.  Bvipf.  831. 

In  Duokett  t.  Pool,  34  8.  0.  311,  13  S.  E. 
S42,  it  was  held  not  to  be  error  to  instruct 
the  jury  "that  it  was  not  necessary,  in  or- 
der to  create  the  relationship  of  master  and 
swvant,  that  one  receiving  a  share  of  the 
crops  in  lieu  of  wages  should  be  boiind,  un- 
der his  contract,  to  render  his  exdusive  per- 
sonal service  to  his  employer."  The  court 
said  that  the  trial  judge  had  correctly  ex- 
plained that  the  term  '"exclusive"  was  "not 
to  be  construed  as  preventing  the  servant 
from  devoting  a  part  of  the  time  covered 
by  his  contract  to  his  own  purposes,  or 
even  to  the  service  of  another,  provided  he 
is  under  an  obligation  to  devote  so  much 
of  that  time  as  may  be  necessary  to  per- 
form properly  and  in  the  usual  way  the 
service  for  which  he  is  employed  by  the 
master.  For  example,  .  .  .  one  who  is 
employed  to  serve  another,  even  under  a 
wrtttoi  contx'act,  as  a  farm  laborer,  for  a 
given  p^iod  of  time,  is  not  debarred  from 
making  baskets  for  I^is  own  use  or  profit 
at  night,  when  his  services  as  a  farm  labor- 
er are  not  expected  or  required,  and  hu  do- 
ing so  would  be  no  violation  of  his  contract 
with  his  master,  the  test  being  that  he  is 
required  to  render  such  service  and  devote 
such  time  as  is  usual  and  neoessfuy  to 
perform  the  work  for  which  he  is  employed 
to  the  master  exclusively,  and  he  cannot, 
without  a  breach  of  his  contract,  devote  any 
of  the  time  in  which  he  ought  to  be  en- 
gaged in  the  service  for  which  he  is  em- 
ployed to  the  service  of  anyone  else." 

In  Morrison  v.  Ogdensburgh  &  Lk  0.  R. 
Co.  62  Barb.  173,  the  ratio  decidendi  was 
that  the  plaintiff,  while  in  the  defendant's 
employ,  could  accept  no  emirioyment  hos- 
tile to  the  interest  of  his  employer,  and 
that  his  having  done  so,  and  received  re- 
muneration therefor,  afforded  sufficient 
ground  for  his  discharge. 

To  act  as  agent  for  a  rival  insurance  com- 
pany is  a  breach  of  an  insurance  agent's 
agreement  "to  fulfil  conscientiously  all  the 
duties  assigned  to  him,  and  to  act  constant- 
ly for  the  best  interests  of  his  employer," 
and  is  sufficient  justification  for  his  dismis- 
saL  Eastmure  v.  Canada  Acci.  Assur.  Co. 
22  Ont.  App.  Rep.  408,  Affirmed  in  25  Can. 
8.  C.  691. 

In  Cameron  v.  Gibb,  8  Scot.  L.  R.  (Ct.  of 
8ess.),  282,  the  circumstance  that  the  serv- 
ant had,  without  his  master's  knowledge, 
carried  on  business  for  his  own  benefit  dur- 
ing service,  was  viewed  as  one  of  the  ele- 
ments in  the  computation  of  damages,  in  an 
action  against  him  for  wrongfully  abandon- 
ing the  service. 
»L.R.A.(N.S.) 


2.  Specific    agreements    defining    extent    of 
servant's  obligations;  effect  of. 

In  an  action  to  recover  damages  for  the 
defendant's  failure  to  perform  his  contract, 
it  was  held  that  a  contract  to  labor  on  an 
orange  grove  for  a  year  at  a  salary  for  a 
year,  with  quarterly  payments,  besides 
house  rent,  fuel,  and  necessaries  for  the 
table,  reciuires  the  employee  to  give  bis 
services  for  the  whole  of  his  time  to  his 
employer.  Btebbins  v.  Waterhouse,  58 
Conn.  870,  20  Atl.  480.  The  principle  upon 
which  the  court  proceeded  was  that,  "where 
the  pay  is  constant,  the  inference  is  well- 
nigh  irresistible  that  the  service  is  likewise 
to  be  constant." 

An  agent  who,  having  contracted  to  de- 
vote his  entire  time  and  energy  to  the  busi- 
ness of  his  principal,  gives  a  considerable 
portion  of  his  time  to  other  lucrative  busi- 
ness, and  absents  himself  from  his  place  of 
business  for  two  months  in  the  year,  com- 
mits  a  breach  of  the  contract.  Ehrlich  ▼. 
iBtna  L.  Ins.  Co.  15  Mo.  App.  679. 

The  propriety  of  the  disenarge  of  a  trav- 
eling salesman  who  had  expressly  agreed 
that  he  would  devote  his  whole  time  and 
attention  solely  to  the  interests  of  his  em- 

Sloyers  was  held  to  be  established  by  evi. 
enoe  that,  for  a  part  of  the  time  covered 
by  the  contract,  he  had  been  engaged  in 
taking  orders  for  another  person  for  the  sale 
of  his  goods.    Orr.  v.  Ward,  73  HI.  320. 

An  assistant  architect,  who  lias  agreed  to 
devote  his  whole  time  and  services  to  the 
interest  of  his  employer,  does  not,  by  per- 
forming a  small  amount  of  work  for  other 
parties  during  holidays  and  at  night,  ren- 
der himself  chargeable  with  a  substantial 
breach  of  the  contract.  Hermann  t.  Little- 
field,  109  CaL  430,  42  Pac  443. 

In  Kelly  ▼.  London  Pavilion,  77  L.  T. 
N.  8.  216,  the  plaintiff  K.,  a  music-hall 
artiste,  agreed  to  perform,  for  ten  weeks 
certain,  every  ev«mng  at  the  time  notifieil 
by  her  employers,  in  "^er  usual  entertain- 
ment as  mimic"  in  one  of  her  contracts,  "as 
singer  and  mimic"  in  the  other,  subject  to 
the  following  conditions  {inter  alia),  viz., 
"that  the  Mid  artiste  shall  not  perform 
before  or  during  this  engagemrnt  at  any 
theater,  music  hall,  club,  concert,  or  place 
of  entertainment  within  1  mile  from  the 
said  music  halls  respectively."  At  the  end 
of  the  contract  was  this  clause:  "In  the 
event  of  the  above-named  artiste  not  ob- 
serving these  conditions  in  every  respect, 
the  company  shall  have  the  option  of  cancel- 
ing this  agreement."  During  the  fulfil- 
ment of  the  engagement  she  went  to  a 
smoking  concert  at  a  certain  club  one  Sun- 
day evening  within  1  mile  of  these  music 
halls,  by  invitation.  Nobody  except  mem- 
bers and  their  guests  were  admitted  to 
this  club,  and  no  admission  money  was  paid. 
At  this  concert  she  sang  a  song  and  danced 
for  a  few  minutes.  During  the  ensuing 
week  the  contract  was  canceled.  In  an  ac- 
tion for  wrongful  dismissal,  Hawkins,  J., 
held  in  a  considered  judgment  that  ths 
vord  "engagement"  did  not  include  Sub- 
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days,  that  day  in  such  contracts  being  a 
diet  non;  tliat  the  performance  was  not 
within  the  meaning  of  the  word  "perform" 
as  contemplated  by  the  parties,  for  the 
plaintiff  did  not  use  her  powers  of  mimicry; 
that,  although  singing  was  included  in  one 
contract,  singing  before  a  private  audience 
such  as  in  the  present  case  was  not  a  per- 
formance. 

In  1846,  the  defendant  entered  into  the 
service  of  the  plaintiff,  a  solicitor  at  Amer- 
sham,  as  his  clerk,  and  in  December,  184Q, 
the  plaintiff  put  an  end  to  the  service  by  a 
notice  to  expire  on  the  25th  March,  18S0. 
On  the  7th  January,  1850,  the  defendant 
wrote  to  the  plaintiff  asking  to  be  paid  his 
salary  to  Lady  day,  and  to  be  at  once  dis- 
eharged,  in  order  that  he  might  go  to  Lon- 
don, and  remain  there  until  he  could  meet 
with  another  engagement.  To  this  letter 
the  plaintiff  replied,  assenting  to  the  de- 
fendant's proposal,  saying:  "Of  course  I 
should  have  expected  your  services  if  you 
were  in  Amersham,  but,  as  you  request  me 
a.t  once  to  pay  your  salary  to  Lady  day,  in 
order  that  you  may  go  to  town  until  you 
meet  with  another  engagement,  I  consent 
to  accord  your  request;"  and  on  the  follow- 
ing day  the  plaintiff  asked  the  defendant 
whether,  if  he  paid  him  up  to  the  26th 
March,  he  intended  going  to  town  and  re- 
maining there  till  he  got  another  engage- 
ment, to  which  the  defendant  answered  that 
he  did;  whereupon  the  plaintiff  said,  "On 
these  conditions,  am  prepared  to  pay  your 
salary  at  once  up  to  Lady  day;,  but,  if  yon 
remain  in  Amersham,  I  shall  expect  your 
services;"  and  accordingly  paid  him  the 
full  quarter's  salary.  The  defendant  went 
to  London,  but  shortly  afterwards,  and  be- 
fore Lady  day,  returned  to  Amersham  at 
the  request  of  a  client  of  the  plaintiff,  in 
whose  employ  he  remained,  giving  profes- 
sional advice.  It  was  held  that  there  was 
no  evidence  of  a  contract  on  the  part  of 
the  defendant  to  go  to  London  and  remain 
there,  or  to  forbear  to  give  his  services  in 
Amersham  to  any  person  other  than  the 
plaintiff,  or  to  render  service  to  the  plain- 
tiff if  he  should  return  to  Amersham.  Dan- 
iels V.  Charsley,  11  C.  B.  739. 

e.  Rights  of  parties  determined  with  refer- 
ence to  the  position  of  servants  as  fidu- 
ciary agents. 

I.  General   rule   stated. 

In  its  most  general  form,  the  role  which 
is  now  to  be  considered  may  be  stated  thus: 
A  servant  who,  without  his  master's  knowl- 
edge and  sanction,  procures  from  •  trans- 
action in  which  he  is  acting  as  his  master's 
agent  a  personal  advantage  not  provided  for, 
nor  contemplated,  by  the  contract  of  hiring, 
is  guilty  of  a  breach  of  duty. 

"There  can  be  no  question  that  an  agent 
employed  by  a  principal  or  master  to  do 
business  with  another,  who,  unknown  to 
that  principal  or  master,  takes  from  that 
other  person  a  profit  arising  out  of  the  busi- 
ness which  he  is  employed  to  transact,  is 
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doing  a  wrongful  act,  inconi^tent  with  his 
duty  towards  his  maister,  and  the  continu- 
ance of  confidence  between  them.  He  does 
the  wrongful  act,  whether  such  profit  be 
given  to  him  in  return  for  services  which 
he  actually  performs  for  the  third  party,  or 
whether  it  be  given  to  liim  for  his  supposed 
influence,  or  wnether  it  be  given  to  him  on 
an^  other  ground  at  all;  If  it  is  a  profit 
wluch  arises  out  of  the  transaction,  it  be- 
longs to  his  master,  and  the  agent  or  serv- 
ant has  no  right  to  take  it,  or  keep  it,  or 
bargain  for  it,  or  to  receive  it  without  bar-  ■ 
gain,  unless  his  master  knows  it."  Bowen, 
L.  J.,  in  Boston  Deep  Sea  Fishing  Sc  Ice  Oo. 
v.  Ansell,  L.  R.  39  Ch.  Div.  363. 

In  Hay's  Case,  L.  R.  10  Oh.  603,  James,  L. 
J.,  remarked  that  the  whole  current  of  au- 
thority sustained  the  doctrine  that  '^o 
agent  can,  in  the  course  of  his  agency,  de- 
rive any  benefit  whatever  without  the  sanc- 
tion or  knowledge  of  his  principaL" 

An  undisputed  equitable  principle  is  that, 
if  an  agent  employed  to  purchase  an  estate 
becomes  the  purchaser  himself,  he  is  to  be 
considered  a  trustee  for  his  principal.  Lees 
T.  Nuttall,  1  Russ.  &  M.  63,  Affirmed  in  2 
Myl.  &  K.  810. 

In  the  case  in  the  court  of  Queen's  bench 
it  was  laid  down  that  "the  profits  acquired 
by  the  servant  or  agent  in  the  course  of,  or 
in  connection  with,  his  service  or  agency,  be- 
long to  the  master  or  principal."  Morison 
▼.  Thompson,  L.  R.  9  Q.  B.  480,  per  Cock- 
bum,  Ch.  J.  (p.  483),  who  quotes  with  ap- 
proval the  following  statements  of  the  rule 
by  two  eminent  text  writers:  "It  may  be 
laid  down  as  a  general^  principle  that,  in  all 
cases  where  a  person  is,  either  actually  or 
constructively,  an  agent  for  other  persons, 
all  profits  and  advantages  made  by  him  in 
the  business,  beyond  his  ordinary  compensa- 
tion, are  to  be  for  the  benefit  of  his  em- 
ployers." Story,  Agency,  §  211.  "Not  only 
interest,  but  every  other  sort  of  profit  or 
advantage,  clandestinely  derived  by  an 
agent  from  dealing  or  speculating  with  his 
principal's  effects,  is  the  property  of  the  lat- 
ter, and  must  be  accounted  for."  Paley, 
Principal  &  Agent,  p.  51.  "If  an  agent  who 
has  purchased  goods  according  to  order  sell 
them  again  to  advantage,  with  a  view  of  ap- 
propriating the  gain  to  himself,  although 
he  should  have  answered  the  loss,  if  any, 
yet  his  employer  is  entitled  to  the  profits." 
Ibid. 

See  also,  to  the  same  effect,  Evans,  Prin- 
cipal &  Agent,  pp.  287  et  seq.,  Mechem, 
Agency,  {{  469,  470. 


2.  Remedies  of  the  master  against  the 
ant  in  equity. 


If,  at  the  time  when  the  facts  are  dis- 
covered, the  servant  has  already  obtained 
possession  of  the  fruits  of  his  misconduct, 
the  master  may  compel  him  to  account,  aa 
a  trustee,  for  the  money  or  other  valua,bl« 
interest  which  he  has  acquired  by  engm- 
ging  in  the  prohibited  transaction. 

In  Massey  v.  Davies,  2  Ves.  Jr.  317,  ft  wmm 
decreed  tlut  ths  manager  of  a  mine,  wk* 
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wM  to  have  no  emolument  beyond  bia  sal- 
ary, should  account  for  a  profit  made  by  a 
clandestine  sale  of  timber  to  his  employer 
ou  his  own  account.  Discussing  the  conten- 
tion that,  if  a  man,  in  breach  of  trust, 
charges  to  the  person  who  employs  him 
more  than  he  ought  to  have  charged,  the 
person  so  injured  cannot  recover  it,  either 
by  an  action  for  money  had  and  received, 
or  by  a  bill  in  equity,  but  should  recover 
damages  in  an  action  for  breach  of  the 
agreement.  Lord  Arden  said :  "It  is  clear, 
if  a  person  makes  any  profit  by  being  em- 
ployed contrary  to  his  trust,  the  employer 
has  a  right  to  call  back  that  profit.  .  .  . 
It  is  admitted  that,  if  a  servant  charges  his 
master  with  more  than  he  actually  paid, 
the  master  may  recover  in  an  action,  or  bill, 
if  a  bill  would  lie  at  all;  but  it  is  contend- 
ed it  would  not.  How  am  I  to  prevent  such 
frauds  as  these  but  by  giving  the  relief  I 
am  now  called  upon  to  give?  Where  a  man 
undertakes  to  buy  for  me  in  the  most  bene- 
ficial manner  what  my  colliery  shall  want, 
can  it  be  possible  that  I  can  trust  him  to 
sell  those  articles  to  me  himself  T  The 
clearest  evidence  is  necessary  to  show  con- 
sent. It  is  opening  a  door  to  a  monstrous 
fraud." 

In  Morison  t.  Thompson,  L.  R.  9  Q.  B. 
484,  Oockbum,  Ch.  J.,  referred  to  this  ease 
as  embodying  the  doctrine  that  "the  profits 
directly  or  indirectly  made  in  the  course  of, 
or  in  connection  with,  his  employment,  by  a 
servant  or  agent,  without  the  sanction  of 
the  master  or  principal,  belong  absolutely  to 
the  master  or  principal." 

In  Boston  Deep  Sea  Fishing  &  Ice  Co.  v. 
Ansell  L  R.  39  CL  Div.  330,  where  the  man- 
ager of  a  company  contracted  for  the  con- 
struction of  certain  fishing  smacks,  and, 
unknown  to  his  employers,  took  a  commis- 
sion from  the  shipbuilders  on  the  contract. 
Cotton,  L.  J.,  said  that  the  question  to  be 
decided  was,  "not  whether  the  company 
could  directly  have  claimed  this  sum,  but 
whether,  when  their  agent  has  received  this 
profit  in  respect  of  a  contract  which  he  had 
entered  into  on  behalf  of  the  company  as 
their  agent  for  goods  supplied  to  the  com- 
pany, the  company  are  not  entitled,  as 
against  their  agent,  to  claim  that  money. 
In  my  opinion  they  are.  It  is  a  profit  aris- 
ing from  a  contract  which  he,  on  the  part 
of  the  company,  entered  into  in  consequence 
of  the  supply  to  the  company  by  his  order 
of  a  particular  quantity  of  ice.  It  was  said 
that  he  was  entitled,  under  the  articles,  to 
enter  into  contracts  and  business  with  the 
company.  He  was  so,  but  that,  in  my  opin- 
ion, did  not  justify  him,  when  contracting 
on  behalf  of  the  company,  to  put  into  his 
own  pocket  a  profit  obtained  simply  and 
entirely  in  consequence  of  the  goods  being 
supplied  under  that  order  to  the  plaintiff 
company." 

Where  a  confidential  employee  of  the 
lessee  of  a  theater,  who,  from  his  position, 
was  well  acquainted  with  the  profits  of  his 
employer  in  the  use  of  the  building,  and 
who  knew,  some  months  before  the  old  lease 
expired,  that  Uie  latter  wa«  deeiroiM  of  re- 
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newing  his  lease,  offered  privately  to  lease 
the  theater  of  the  owner,  proposing  to  giva 
a  larger  rental  than  was  reserved  in  the 
old  lease,  and  denied  to  hia  employer  that 
he  was  competing  with  him  for  the  lease, 
but  in  fact  did  procure  a  lease  to  be  made 
to  himself,  it  was  decreed  that  the  employee 
should  hold  the  lease  as  a  trustee  for  his 
employer.  Davis  v.  Hamlin,  108  IlL  39,  48 
Am.  Rep.  541. 

Plaintiffs,  as  warehousemen,  were  occu- 
pying premises  of  which  the  lease  was  about 
to  expire,  and  were  negotiating  with  the 
lessor  for  a  renewal  at  a  reduced  ren- 
tal. Defendant  A.  was  their  clerk  or 
agent,  and  had  access  to  their  books 
and  papers,  and  knowledge  of  their  bus- 
iness, and,  pending  the  plaintiffs'  nego- 
tiations, without  their  knowledge,  applied 
to  the  lessor  and  obtained  a  lease  of 
the  premises  for  himself  and  the  defendant 
R.,  who  had  notice  of  the  facte.  It  was  held 
that  it  was  error,  in  an  action  to  compel  the 
transfer  of  the  lease,  to  refuse  an  applica- 
tion for  an  injunction  pendente  lite  to  re- 
strain the  defendants  from  proceeding  to  re- 
cover the  premises.  Gower  v.  Andrews,  69 
Cal.  119,  43  Am.  Rep.  242. 

In  Morrison  v.  Ogdensburgh  ft  L.  C.  R. 
Co.  52  Barb.  173,  the  court  recognized  the 
principles,  that  a  salaried  purchasing  agent 
of  a  railroad  company  could  not  take  a  com- 
mission from  the  vendor  of  property  pur- 
chased upon  his  advioe  by  his  principal,  and 
hold  it  as  against  that  principal;  that  the 
undertaking  of  such  an  agent  is  to  buy  in 
the  most  beneficial  manner  for  his  principal; 
and  that  it  is  contrary  to  his  duty  and  trust 
himself  to  be  the  seller,  unless  it  is  so  un- 
dervtood  between  him  and  his  principal. 

In  Anonymous,  Skinner,  149,  it  was 
stated  by  Lord  Keeper  North  that  Lord  Hide 
had  ruled  in  Vandewaldy  v.  Barry  that, 
where  a  factor  smuggles  goods  into  a  foreign 
country  without  paying  the  customs  duty, 
and  yet  sets  them  down  to  his  master  as 
paid  upon  account,  chancery  will  not  re- 
lieve, as  the  factor  has  ventured  his  life. 
But  the  lord  keeper  said  he  was  not  satis- 
fied with  this  decision,  because  the  factor 
ventured  his  master's  goods  as  well  as  his 
own  life.  The  decisions  in  Smith  v.  Oxen- 
den,  Ch.  Oas.  25,  and  Knipe  v.  Jesson,  1  Ch. 
Cas.  76,  were  to  the  same  effect  as  the  rul- 
ing in  Vanderwaldy  v.  Barry. 

In  a  case  where  the  master's  goods  had 
been  smuggled  into  England,  it  was  held 
that  a  usage  that  factors  should  have  the 
benefit  of  the  customs  themselves  was  not 
good,  being  grounded  on  a  fraud.  It  was 
accordingly  decreed,  in  a  suit  for  an  ac- 
counting, that  the  servant  should  answer 
whether  he  paid  the  customs  or  not.  Borr 
V.  Vandal],  1  Ch.  Cas.  30. 

The  writer  is  not  aware  of  any  recent 
case  that  throws  light  upon  the  point  in- 
volved in  these  decisions.  But  it  may  per- 
haps be  assumed  that  a  modem  court  of 
equity  would  attach  no  importance  to  the 
considerations  that  the  servant  had  run  cer- 
tain risks  in  smuggling,  and  that  the  cir- 
cumstances  would  be  regarded  as    falling 
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within  the  scope  of  the  general  principle 
stated  in  the  text. 

A  case  in  which  the  master  unsuccessfully 
resorted,  under  similar  circumstances,  to  an 
action  at  law,  is  cited  infra. 

But  such  a  suit  is  regarded  as  being  one 
which  is  founded  on  a  breach  of  duty,  or  a 
fraud,  by  a  person  who  is  in  the  position  of 
a  trustee,  and  not  one  which  is  based  on  the 
theory  that  the  master  is  seeking,  as  a 
ce»(ut  que  trust,  to  recover  property  which 
was  his  own  before  any  act  wrongfully  done 
by  the  trustee.  The  relation  between  the 
master  and  the  delinquent  servant  is  mere- 
ly that  of  creditor  and  debtor,  and  the 
money  or  other  valuable  interest  which  has 
been  transferred  to  the  servant  by  the  other 
participant  in  the  transaction  is  not  deemed 
to  be  the  property  of  the  master  before  a 
final  judgment  against  the  servant  has  been 
rendered.  Accordingly,  where  a  servant,  em- 
ployed to  buy  certain  materials  used  in  his 
master's  business,  received  under  a  corrupt 
bargain,  from  on«  of  the  persons  with  whom 
he  dealt,  certain  sums  by  way  of  commis- 
sion, a  portion  whereof  he  invested,  and  the 
master  brought  an  action  against  the  serv- 
ant to  recover  the  moneys  so  paid  to  him, 
claiming  to  be  entitled  to  follow  such 
moneys  into  the  investments  thereof,  the 
court  refused  to  grant  either  an  injunction 
to  restrain  the  defendant  from  dealing  with 
the  investments,  or  an  order  directing  him 
to  bring  the  moneys  and  the  investments 
into  court.  Lister  v.  Stubbs,  L.  R.  46  Ch. 
Div.  1.  In  the  lower  court  Stirling,  J.,  said: 
"It  seems  to  me  that  the  decision  in  Mori- 
Bon  T.  Thompson  (see  next  subdivision), 
which  I  assume  to  apply,  does  not  settle  the 
question  I  have  to  decide.  I  assume  that 
the  money  could  be  recovered  as  money 
had  and  received,  to  the  use  of  the  plaintiffs 
at  law;  but  it  seems  to  me  that  it  is  not  a 
necessary  consequence  that  the  plaintiffs  in 
this  case  could  follow  the  money.  It  is  not 
true  as  a  general  proposition  that,  in  every 
case  in  which  an  action  for  money  had  and 
received  will  lie,  the  money  can  be  fol- 
lowed in  the  hands  of  the  disfendant."  In 
the  court  of  appeal.  Cotton, L.  J.,  said:  "In 
my  opinion  this  is  not  the  money  of  the 
plaintiffs,  so  as  to  make  the  defendant  a 
trustee  of  it  for  them,  but  it  is  money  ac- 
quired in  such  a  way  that,  according;  to  all 
rules  applicable  to  such  a  case,  the  plain- 
tiffs, when  they  bring  the  action  to  a  hear- 
ing, can  get  an  order  against  the  defend- 
ant for  the  payment  of  that  money  to  them. 
That  is  to  say,  there  is  a  debt  due  from 
the  defendant  to  the  plaintiffs  in  conse- 
quence of  the  corrupt  bargain  which  he  en- 
tered into;  but  the  money  which  he  has 
received  \mder  that  bargain  cannot,  in  the 
view  which  I  take,  be  treated  as  being 
money  of  the  plaintiffs  [the  vendors  of  the 
material],  which  was  handed  by  them  to 
the  defendant  to  be  paid  to  Messrs.  Varley 
in  discharge  of  a  debt  due  from  the  plain- 
tiffs to  Messrs.  Varley  on  the  contract  be- 
tween them.  When  the  facts  are  ascer- 
tained, the  plaintiffs  will  have  the  oppor- 
tunity of  setting  aside  the  contract  alto- 
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gether  and  retiuming  the  stuffs,  or,  without 
setting  aside  the  contract,  of  suing  Messrs. 
Varley  for  the  money  which  tney  have 
fraudulently  handed  over  to  the  defendant." 
Lindley,  L.  J.,  referring  to  the  position  of 
the  defendant,  said:  "I  apprehend  that  he 
is  liable  to  account  for  it  [the  com- 
mission] the  moment  that  he  gets  it. 
It  is  an  obligation  to  pay  and  account 
to  Messrs.  Lister  &  Co.,  with  or  without 
interest,  as  the  case  may  be.  I  say  nothing 
at  all  about  that.  But  the  relation  between 
them  is  that  of  debtor  and  creditor;  it  is 
not  that  of  trustee  and  cestui  que  trutt. 
We  are  asked  to  hold  that  it  is,  which 
would  involve  consequences  which,  I  confess, 
startle  me.  One  consequence,  of  course, 
would  be  that,  if  Stubbs  were  to  become 
bankrupt,  this  property  acquired  by  him 
with  the  money  paid  to  him  by  Messrs. 
Varley  would  be  withdrawn  from  the  mass 
of  his  creditors  and  be  handed  over  bodily 
to  Lister  &  Co.  Can  that  be  right?  An- 
other consequence  would  be  that,  if  the  ap- 
pellants are  right.  Lister  &  Co.  could  com- 
pel Stubbs  to  accoimt  to  them,  not  only  for 
the  money  with  interest,  but  for  all  ths 
profits  which  he  might  have  made  by  em- 
barking in  trade  vrith  it.  Can  that  be 
right!  It  appears  to  me  that  those  conse- 
quences show  tluit  there  is  some  flaw  in 
the  argument.  If,  by  logical  reasoning  from 
the  premises,  conclusions  are  arrived  at 
which  are  opposed  to  good  sense,  it  is  neces- 
sary to  go  back  and  look  again  at  the  prem- 
ises and  see  if  they  are  soimd.  I  am  satis- 
fied that  they  are  not  sound,— the  unsound- 
ness consisting  in  confounding  ownersliip 
with  obligation." 

3.  Remedies  of  the  master  against  the  serr- 
ant  at  law. 
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The  nature  and  rationale  of  the  legal  rente- 
open  to  the  master  have  been  thus  ex- 
plained by  Cockbura,  Ch.  J.,  in  a  leading 
case:  "The  result  of  these  authorities  is 
that,  whilst  an  agent  is  bound  to  account 
to  Us  principal  or  employer  for  %11  profits 
made  by  him  in  the  course  of  his  emjdoy- 
ment  or  service,  and  is  compelled  to  ac- 
count in  equity,  there  is  at  the  some  tim« 
a  duty,  which  we  consider  a  legal  duty, 
clearly  incumbent  upon  him,  whenever  any 
profits  so  made  have  reached  his  hands,  and 
there  is  no  account  in  regard  to  them  rs- 
maining  to  be  taken  and  adjusted  between 
him  and  his  employer,  to  pay  over  the 
amount  as  money  absolutely  belonging  to 
his  employer.  This  was  precisely  the  casa 
in  regard  to  the  money  in  question,  ac- 
quired by  the  defendant  in  the  oourse  of 
his  employment  without  the  knowledge  or 
sanction  of  the  plaintiff;  it  was  actually  in 
his  hands,  subject  to  an  immediate  duty  to 
hand  it  over  to  his  employer.  Under  such 
circumstances,  the  money,  being  the  prop- 
erty of  the  employer,  can  only  oe  regarded 
as  held  for  his  use  by  the  agent,  and  must 
consequently  be  recoverable  in  an  action  for 
money  had  and  received."  Morieon  v. 
Thompson,  L.  B.  8  Q.  B.  4g0.     There  th« 
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plaintiff  authorized  defendant,  as  his  broker, 
to  negotiate  for  the  purchase  of  a  particu- 
lar ship  on  the  basis  of  an  offer  of  £9,000, 
but  eventually  the  ship  was  purchased 
through  defeiuiant  for  £9,250.  Prior  to  the 
sale,  an  arrangement  had  been  made  be- 
tween the  v«ndor  and  a  broker,  S.,  that,  if 
S.  could  sell  the  ship  for  more  than  £8,600, 
he  might  retain  for  himself  the  excess ;  and 
it  was  arranged  between  S.  and  defendant, 
without  the  knowledge  or  sanction  of  plain- 
tiff, that  defendant  should  receire  from  S. 
a  portion  of  such  excess;  and  accordingly 
defendant  received  £225,  part  of  the  excess 
over  £8,500.  On  discovering  this  the  plain- 
tiff brought  an  action  for  money  had  and 
received  for  the  £226.  In  addition  to  the 
above  facts,  the  jury  also  found  that  de- 
fendant was  the  agent  of  plaintiff  to  pur- 
chase the  ship  as  cheaply  as  she  could  be 
got,  and  that  plaintiff  could  have  got  her 
cheaper,  but  for  a  corrupt  arrangement  be- 
tween the  vendor  and  S.  It  was  held  that 
the  action  would  lie.  It  was  contended  that 
the  only  form  of  action  maintainable,  if  at 
all,  under  the  circumstances,  against  the  de- 
fendant, was  an  action  to  recover  damages 
for  breach  of  duty;  that  in  such  an  action 
the  amount  received  by  the  defendant  from 
S.  would  not  necessarily  be  the  true  meas- 
ure of  damages;  and  that  it  could  not  be  re- 
garded as  the  money  of  the  plaintiff,  or  as 
received  for  his  use.  It  was  contended, 
furthOT,  that  at  the  utmost  the  defendant 
could  be  regarded  only  as  trustee  for  the 
plaintiff  of  uie  money  in  question,  and  that, 
being  entitled  to  it  only  in  equity,  the 
plaintiff  could  not  maintain  an  action  to 
reoover  it  at  law.  Chief  Justice  C%ckbum 
observed  that  uis  contention  as  to  the  form 
of  action  proceeded  mainly  upon  the  au- 
thority of  a  note  of  Messrs.  HargraTe  and 
Butler,  in  their  edition  of  Coke  upon  Lit- 
tleton (Co.  Litt.  117  a,  note  1),  in  which 
the  learned  editors,  after  discussing  the 
question  as  to  the  right  of  a  master  fio  the 
earnings  of  his  apprentice  or  servant,  pro- 
ceed to  aay:  "Some  of  the  cases  go  so  far 
as  to  give  the  master  a  right  to  the  wages 
or  earnings,  whether  the  service  [that  is,  to 
a  third  person]  is  performed  by  the  appren- 
tice with  or  without  the  master's  license; 
and  even  though  the  earnings  accrue  in  a 
trade  or  service  different  from  that  to  which 
the  apprentice  is  bound."  They  add:  "In- 
dependently, too,  of  authority,  the  master's 
proper  remedy  in  all  cases,  except  those  in 
which  the  servant  is  intentionally  employed 
on  his  master's  account,  seems  to  be  an  ac- 
tion, either  against  the  employer  for  loss 
of  service,  if  he  knew  of  the  first  retainer, 
or  against  the  servant  himself  for  breach 
of  his  contract;  such  a  case  rather  import- 
ing the  master's  right  to  damages  for  in- 
jury sustained  by  the  consequences  of  the 
second  retainer  than  a  right  to  the  profits 
accruing  from  it."  Discussing  this  theory, 
the  learned  chief  justice  said:  "The  case 
which  seems  to  have  suggested  their  ob- 
servation as  to  the  form  of  action  is  the 
case  of  Treswell  v.  Middleton,  Cro.  Jac.  6.5.3, 
in  which,  on  error  from  the  common  pleas, 
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it  was  held  that  a  declaration  for  work  and 
labor  done  by  a  servant  must  state  it  t'o 
have  been  done  by  the  master  or  on  his  ac- 
count. But  this  evidently  proceeds  on  the 
g^round,  merely,  that  there  is  in  such  case 
no  privity  of  contract  between  the  master 
and  the  person  employing  his  servant;  and 
the  case  by  no  means  justifies  any  doubt  as 
to  the  right  of  the  master,  as  between  him 
and  his  servant,  to  the  earnings  of  the  lat- 
ter; and  certainly  is  no  authority  that,  it 
the  earnings  have  been  received  by  the 
servant,  the  master  may  not  sue  for  them 
as  money  received  to  his  use.  The  remain- 
ing cases  cited  in  the  note  [vis..  Barber  r. 
Dennis,  6  Mod.  69;  Anonymous,  12  Mod. 
41S]  directly  support  the  conclusion  that, 
whenever  the  earnings  acquired  in  the  serv- 
ice of  a  third  person  have  reached  the  hands 
either  of  the  servant  or  the  mast«r,  they 
must  be  regarded  as  belonging  to  the  mas- 
ter." 

The  doctrine  laid  down  in  this  case  was 
subsequently  assumed  by  the  court  of  ap- 
peal to  be  correct.  Lister  ▼.  Stubbs,  L.  R. 
45  Ch.  Div.  1.    (See  preceding  subdivision). 

The  principle  that  a  servant  who  takes  a 
bribe  from  a  third  person,  whether  he  calls 
it  a  commission  or  any  other  name,  "for  the 
performance  of  a  duty  which  he  is  bound 
to  perform,  must  give  up  to  his  master 
whatever  he  has,  by  reason  of  the  fraud, 
received  beyond  bis  due,"  was  also  applied 
in  Salford  v.  Lever  [1891]  1  Q.  B.  168.  In 
Rogers  v.  Boehm,  2  jSsp.  702,  one  of  the 
cases  relied  upon  in  Morison  v.  Thomp- 
son, Lord  Kenyon  ruled  at  nisi  prius  that 
interest  made  by  an  agent  by  the  use  of  his 
principal's  money  belonged  to  the  latter,  and 
might  be  recovered  by  him  in  an  action  for 
money  had  and  received. 

In  an  action  at  law,  it  was  held  that  a 
factor,  and  not  his  master,  should  have  the 
benefit  of  the  duty  saved  by  smuggling 
goods  into  a  foreign  country,  for  the  reason 
that  it  was  due  from  his  maister,  and  ought 
to  have  been  paid,  and  that  therefore  they 
oould  not  make  a  title  to  it  against  one  who 
had  the  possession,  that  being  sufficient 
against  all  persons  but  against  him  who  had 
the  very  right,  and  that  the  nonpayment 
in  this  case  was  at  the  peril  of  the  factor. 
Boulton  V.  Arlsden,  3  Salk.  236.  (But  at 
the  present  day  this  decision  would  prob- 
ably not  be  followed,  any  more  than  the 
rulings  of  the  court  of  chancery  to  the  same 
effect,  which  are  cited  in  subdivision  2,  su- 
pra.) 

4.  Liability  of  the  third  person  who  par- 
ticipated in  the  wrongful  transaction. 

A  third  person  who  agrees  to  pay  a  secret 
commission  to  a  servant  may  be  compelled 
to  surrender  to  the  servant's  master  any 
profits  which  he  may  derive  from  the  fraud- 
ulent transaction. 

Not  only  the  servant  acting  contrary  to 
his  trust,  but  a  man  who,  knowing  the  serv- 
ant is  guilty  of  a  breach  of  trust,  enters 
into  the  transaction  with  him,  will  be  an- 
swerable.   Massey  t.  Uavies,  2  Ves,  Jr.  317. 
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In  Salford  ▼.  Lever,  supra,  it  was  held 
that  a  municipality  might  recover  from  a 
dealer  the  additional  price  which  he  had 
charged  for  coal  supplied  to  the  city  gas 
works,  the  manager  of  which  had  SMScepted  a 
bribe  of  1  s.  on  every  ton  sold.  Lord  Esher 
said:  "Whether  the  action  by  tne  principal 
against  the  tbird  person  was  the  first,  or  the 
second,  must  be  wholly  immaterial.  The 
third  person  was  bound  to  pay  back  the  ex- 
tra price  which  he  had  received,  and  he 
could  not  absolve  himself,  or  diminish  the 
damages,  by  reason  of  the  principal  having 
recovered  from  the  agent  the  bribe  which 
he  had  received."  . 

On  the  other  hand,  the  third  person  clear- 
ly cannot  be  sued  by  the  servant  liimself  on 
an  agreement  of  this  character.  "When  a 
bribe  is  given,  or  a  promise  of  a  bribe  is 
made,  to  a  person  in  the  employ  of  another, 
by  someone  who  has  contracted,  or  is  about 
to  contract,  with  the  employer,  Mrith  a  view 
to  inducing  the  person  employed  to  act  oth- 
erwise tnan  with  loyalty  and  fidelity  to  his 
employer,  the  agreement  is  a  corrupt  one, 
and  is  not  enforceable  at  law,  whatever  the 
actual  effect  produced  on  the  mind  of  the 
person  bribed  may  be."  Harrington  v.  Vic- 
toria Graving  Dock  Co.  L.  R.  3  Q.  B.  Div. 
649,  per  Cockbum,  Ch.  J.  In  that  case  the 
defendants  contracted  to  pay  the  plaintiff  a 
commission  for  superintending  repairs  to  be 
executed  by  them  on  certain  ships  belong- 
ing to  the  Great  Eastern  Railway  Company. 
The  plaintiff,  at  the  time  that  such  contract 
was  made,  was  in  a  position  of  trust  in  re- 
lation to  the  railway  company,  having  been 
employed  by  it  as  an  engineer  to  advise  it 
as  to  the  repairs,  and  the  contract  between 
defendants  and  plaintiff  was  made  in  part 
in  consideration  of  a  promise  that  the  plain- 
tiff would  use  his  influence  with  the  railway 
company  to  induce  it  to  accept  the  de- 
fendants' tender  for  the  repair  of  tne  ships. 
The  jury  found  that  the  contract,  though 
calculated  to  bias  the  mind  of  the  plaintiff, 
had  not,  in  fact,  done  so,  and  that  he  had 
not,  in  consequence  thereof,  given  less  bene- 
ficial advice  to  the  company  as  to  the  de- 
fendants' tender  than  he  would  otherwise 
have  done. 

In  Smith  t.  Sorby,  a  similar  case  decided 
at  the  same  time  (L.  R.  3  Q.  B.  Div.  652), 
the  law  was  thus  stated  by  Cockbum,  Ch. 
J.:  "It  is  unnecessary  to  decide  whether 
the  secret  payment  of  a  gratuity  to  an 
agent  by  the  party  with  whom  he  is  au- 
thorized to  negotiate  on  behalf  of  his  em- 
ployer, supposing  that  it  had  no  effect  at 
all  on  the  mind  of  the  agent,  so  as  to  in- 
duce him  to  make  an  agreement  less  bene- 
ficial to  his  employer  than  he  might 
otherwise  have  the  opportunity  of  mak- 
ing, will  vitiate  the  contract  made  by 
an  agent  under  such  circumstances.  It 
is  enough  for  the  decision  of  the  pres- 
ent case  to  say  that,  in  my  opinion,  if 
a  party  with  whom  an  agent  is  negotiating 
on  the  part  of  another  agrees  to  give,  or 
does  give,  the  agent  a  secret  gratuity,  and 
that  gratuity  does  influence  the  mind  of 
the  agent,  directly  or  indirectly,  in  assent- 
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ing  to  anything  prejudicial  to  his  emplover 
in  making  the  contract,  the  contract  ia  viti- 
ated." 

6.  Breach  of  duty  good  cause  for  dischar- 
ging the  servant. 

The  breach  of  duty  committed  by  a  serr- 
ant  who  secures  for  himself  clandestine  prof- 
its in  the  course  of  a  transaction  in  which 
he  represents  his  master  is  a  good  ground 
for  discharging  him. 

In  Boston  Deep  Sea  Fishing  ft  Ice  Co. 
V.  Ansell,  L.  R.  39  Ch.  Div.  339,  the  facte 
of  which  are  stated  in  subdivision  2,  supra, 
Cotton,  L.  J.,  in  discussing  the  suggestion 
that,  if  the  court  should  hold  that  the  man- 
ager had  been  properly  discharged,  it  would 
be  laying  down  new  rules  of  morality  and 
equity,  said:  "In  my  opinion,  if  people 
have  got  an  idea  that  such  transactions  can 
be  properly  entered  into  by  an  agent,  the 
sooner  they  are  disabused  of  that  idea  the 
better.  If  a  servant,  or  a  managing  director, 
or  any  person  who  is  authorized  to  act,  and 
is  acting,  for  another  in  the  matter  of  any 
contract,  receives,  as  regards  the  contract, 
any  sum,  whether  by  way  of  percentage  or 
otherwise,  from  the  person  with  whom  he  ia 
dealing  on  behalf  of  his  principal,  he  is  com- 
mitting, a  breach  of  duty.  It  is  not  an  hon- 
est act,  and,  in  my  opinion,  it  is  a  sufficient 
act  to  show  that  he  cannot  be  trusted  to 
perform  the  duties  which  he  has  undertaken 
as  servant  or  agent.  He  puts  himself  in 
such  a  position  that  he  has  a  temptation 
not  faithfully  to  perform  his  duty  to  his 
employer.  He  has  a  temptation,  especially 
where  he  is  getting  a  percentage  on  ex- 
penditure, not  to  out  down  the  expenditure, 
but  to  let  it  be  increased,  so  that  his  per- 
centage may  be  larger.  I  do  not,  however, 
rely  on  that,  but  what  I  say  is  this, — that, 
where  an  agent  entering  into  a  contract  on 
behalf  of  his  principal,  and  without  the 
knowledge  or  assent  of  that  principal,  re- 
ceives money  from  the  person  with  whom  he 
is  dealing,  he  is  doing  a  wrongful  act,  he  ia 
misconducting  himself  as  regards  his  agency; 
and,  in  my  opinion,  that  gives  to  hia 
employer,  whether  a  company  or  an  in- 
dividual, and  whether  the  agent  be  a  serv- 
ant or  a  mana^ng  director,  power  and  au- 
thority to  dismiss  him  from  his  employment 
as  a  person  who,  by  that  act,  is  shown  to 
be  incompetent  of  faithfully  discharging  hia 
duty  to  his  principal." 

In  Bulfleld  v.  Fournier,  11  Times  L.  R. 
282,  the  court  laid  down  the  rule_  that  an 
employee  is  not  entitled  to  anything  more 
than  his  stipulated  commission;  and  held 
that  the  fact  of  the  plaintiff  having  made 
certain  undisclosed  profits  by  not  crediting 
his  employer  with  the  discounts  allowed  on 
certain  orders  given  on  the  employer's  ac- 
count was  a  good  cause  of  dismissal. 

In  the  same  case  it  was  laid  down  that 
the  mere  fact  that  the  transaction  in  ques- 
tion was  an  isolated  case  is  not  a  sufficient 
reason  for  declaring,  as  a  matter  of  law, 
that  it  did  not  amount  to  such  misconduct 
as  would  entitle  the  master  to  determine 
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the  service.  The  opposite  doctrine  had  been 
adopted  by  Kekewich,  J.,  in  the  lower  court. 
Criticizing  hlB  views,  Bowen,  L.  J.,  said: 
"It  seems  to  me  to  be  a  confusion  between 
the  duty  of  the  judtre  to  draw  inferences  of 
fact  and  the  duty  of  the  judge  to  pronounce 
a  decision  of  law.  There  may  oe  cases 
where  the  breach  of  confidence  and  good 
faith  towards  the  master  would  not  arise 
from  a  simple  isolated  act,  but  would  be 
founded  on  the  accumulation  ana  repetition 
of  such  acts;  but  those  classes  of  oasea  are 
not  cases  of  fraud  at  all,  they  are  cases  of 
isolated  acts  which,  if  they  occurred  singly, 
would  not,  in  themselves,  amount  to  a  vio- 
lation of  the  confidential  relation  or  breach 
of  the  faithful  service  which  the  servant  is 
bound  to  render.  In  that  class  of  cases  it 
is  perfectly  proper  to  consider  whether  on 
the  whole  the  conduct  of  the  servant  has 
been  such  as  to  amount  to  a  breach  of  con- 
fidence, and,  if  it  has  not,  then  the  master 
will  not  be  justified  in  the  dismissal.  In 
•udi  cases  you  might  leave  to  the  jury  to 
consider  whetner  there  had  been  such  an 
accumulation,  or  such  a  repetition,  of  the 
acts,  as  to  give  a  ground  for  the  determina- 
tion of  service ;  but  in  cases  where  the  char- 
acter of  the  isolated  act  is  such  as  of  itself 
to  be  beyond  all  dispute  a  violation  of  the 
eonfldential  relation,  and  a  breach  of  faith 
towards  the  master,  the  rights  of  the  mas- 
ter do  not  depend  on  the  caprice  of  the  jury, 
or  of  the  tribunal  which  tries  the  question. 
Once  the  tribunal  has  found  the  fact, — has 
found  that  there  is  a  fraud  and  breach  of 
faith, — then  the  rights  of  the  master  to 
determine  the  contract  follow  as  matter  of 
Uw." 

n.  Inventions  of  employees. 

«.  Rights  of  employers  and  employees  con- 
sidered without  reference  to  the  patent 
laws. 

Abstracting  the  dement  of  the  elTect  of 
the  patent  laws,  the  respective  rights  of  an 
employer  and  employee  with  reference  to 
the  discoveries  of  the  latter  are  determined 
by  the  application  of  principles  similar  to 
those  discussed  in  the  foregoing  subdivisions 
which  deal  with  the  general  question  of  the 
extent  of  an  employer's  interest  in  things 
acquired  or  produced  by  the  exercise  of  the 
mental  or  bodily  powers  of  an  employee. 
Accordingly,  an  employer  is  entitled  to  the 
benefit  of  all  the  discoveries  of  his  employee 
which  have  a  direct  and  immediate  connec- 
tion with  the  work  which  the  latter  was  en- 
gaged to  perform,  and  were  made  during 
that  part  of  the  day  which  he  waa  bound  to 
devote  to  the  discharge  of  his  contractual 
duties. 

That  a  calico  printer  was  entitled,  after 
having  aischarged  his  head  colorman,  to  the 
book  in  which  that  servant  had  entered  the 
processes  for  mixing  colors  during  his  serv- 
ice, although  many  of  the  processes  were 
the  invention  of  the  servant  himself,  was 
held  in  Makepeace  v.  Jackson,  4  Taunt.  770. 
This  was  an  action  of  trover  to  recover 
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possession  of  the  book.  But  the  following 
passage  from 'the  judgment  of  Chambre,  J., 
seems  to  justify  a  citation  of  the  case  as 
an  authority  for  the  general  principle  for- 
mulated above:  "The  master  has  a  ri^t 
to  something  beside  the  mere  manual 
labor  of  the  servant  in  the  mixing  of  the 
oolors;  and,  though  the  plaintiff  invents 
them,  yet  they  are  to  be  used  for  his  mas- 
ter's benefit,  and  he  cannot  carry  on  his 
trade  without  his  book." 

It  has  been  held  that  secret  processes 
and  compounds  invented  by  an  employee  of 
a  firm  in  pursuance  of  an  employqient  for 
that  purpose  become  the  property  of  the 
firm  without  an  express  assignment,  and 
that  he  may  be  compelled  to  account  for 
profits  derived  from  the  manufacture  and 
sale  thereof  on  his  own  account.  Baldwin 
V.  Von  Micheroux,  5  Misc.  388,  25  N.  Y. 
Supp.  867. 

The  right  of  the  employer  in  this  regard 
is  especially  clear,  where  it  is  shown  not 
only  that  the  discovery  in  question  waa° 
made  during  the  working  hours  of  the  em- 
ployee, but  that  the  employer's  materials 
and  machinery  were  being  used  under  the 
employer's  direction  for  the  avowed  purpose 
of  making  such  a  discovery. 

In  a  case  involving  the  obligation  of  an 
employee  to  disclose  a  secret  process  dis- 
covered by  him  under  such  circumstances, 
the  court  remarked:  "Independently  of  any 
special  contract  to  that  effect,  the  tesulting 
disoovery  was  just  as  much  .  .  .  [the 
employing  company's]  property,  as  if,  in- 
etead  of  being  the  formula  of  a  secret  proc- 
ess, it  had  been  a  material  product;  so 
that  the  defendant,  in  refusing  disclosure, 
was  refusing  to  give  up  to  the  corporation 
what  belonged  to  it."  Silver  Spring  Bleach- 
ing &  Dyeing  Co.  v.  Woolworth,  16  R.  I. 
729,  19  AtL  628. 

"Tlie  effect  of  Dempsey  ▼.  Dobson,  i74  Pa. 
122,  32  L.R.A.  701,  62  Am.  St  Rep.  816,  34 
Atl.  459,  is  thus  correctly  stated  in  the  re- 
porter's headnote:  If  one  employed  by  an- 
other experiments  at  the  expense  of  his 
employer  and  for  liis  use,  with  a  view  to 
the  immediate  use  of  the  results  of  such 
experiments  in  his  employer's  business,  the 
recipes  and  formuln  resulting  from  such  ex- 
periments belong  to  the  em^oyer  so  far  as 
to  give  him  the  right  to  use  the  same.  In 
that  case  it  was  the  duty  of  a  color  mixer 
employed  in  a  carpet  factory  to  prepare  the 
dyes  or  colors  so  as  to  reproduce  in  the  car- 
pet all  the  shades  indicated  by  the  design. 
After  his  work  was  approved  by  the  de- 
signer, it  was  his  duty  to  enter,  in  a  book 
called  a  "color  book,"  the  number  of  the 
carpet  and  the  formula  by  which  each  shade 
of  color  used  in  its  manufacture  was  pro- 
duced. He  was  also  required  to  keep  a 
book  in  which  a  piece  of  yam,  colored  ac- 
cording to  the  formula  for  each  shade  in 
the  carpet,  was  preserved  with  the  number 
of  the  carpet  to  which  the  shades  belonged. 
When  the  colors  were  prepared  they  were 
put  into  large  pitchers,  each  labeled  with 
the  formula  or  recipe  it  contained.  It  was 
held,  (1)  that  the  recipe*  prepared  by  the 


117S 


UNITED  SXAIES  CIRCUIT  COURT  OF  APPEALS 


Mat, 


color  mixer  for  the  use  of  his  employers  in 
the  manufacture  of  their  carpets  belonged 
to  them, — so  far,  at  least,  as  to  give  them 
the  right  to  continue  the  use  of  the  various 
colors  and  shades  produced  by  them;  (2) 
that  the  mixer  had  a  right,  if  he  chose  so  to 
do,  to  preserve  the  recipes  for  his  own  use 
ia  the  future;  but  his  right  was  not  an  ex- 
clusive one  as  against  his  employers;  (3) 
that,  if  the  color  mixer  did  not  keep  the 
books  which  it  was  his  duty  to  keep,  but 
kept  private  books  of  his  own  in  which  he 
recorded  the  recipes,  his  employers  had  a 
right  to  a  copy  of  their  own  recipes  when  he 
retired  from  their  employment;  (4)  that,  in 
an  action  by  the  mixer  to  recover  damages 
for  the  detention  of  his  books,  the  value  of 
the  recipes  in  the  books  should  not  be  con- 
sidered m  estimating  his  damages;  (S)  that 
the  plaintiff's  measure  of  damages  was 
merely  the  detention  of  the  books  without 
regard  to  the  recipes,  and  also  proper  com- 
pensation for  any  unnecessary  violence  in 
the  manner  of  the  detention  of  the  books, 
or  disregard  for  the  sensibilities  or  the 
self-respect  of  the  plaintiff;  (6)  that,  in  the 
instruction  as  to  damages,  the  jury  should 
be  told  to  consider  the  conduct  of  the  plain- 
tiff, his  disregard  of  his  duty  in  making  no 
entries  in  his  employers'  color  books,  his 
failure  to  disclose  this  fact  to  them,  and  his 
leaving  them  under  the  honest  belief  that 
he  was  removing  from  their  mill  their  own 
color  booke. 

A  custom  which  would  give  to  an  em- 
ployee working  under  such  conditions  an  ex- 
clusive title,  as  against  his  employer,  to, 
the  results  of  his  experiments,  is  unreason- 
able, and  cannot  be  sustained.  Dempsey  v. 
Dobson,  supra,  where  evidence  of  such  a  cus- 
tom with  regard  to  the  various  combinations 
and  shades  of  color  devised  by  him  was  held 
to  have  been  properly  rejected. 

b.  Rights  of  employers  and  employees  con- 
sidered with  reference  to  the  patent  laws; 
generally. 

1.  Employee   entitled    to    inventions    inde- 
pendfflitly  made  by  him. 

In  a  recent  English  case  it  was  conceded 
to  be  a  well-settled  principle  that  "the  mere 
existence  of  a  contract  of  service  does  not, 
per  ae,  disqualify  a  servant  from  taking  out 
a  patent  for  an  invention  made  by  him  dur- 
ing his  term  of  service,  even  though  the  in- 
vention may  relate  to  subject-matter  ger- 
mane to  and  useful  for  his  employers  in 
their  biisiness,  and  that  even  inougu  the 
servant  may  have  made  use  of  his  employ- 
ers' time,  and  servants,  and  materials  in 
bringing  his  invention  to  completion,  and 
may  have  allowed  his  employers  to  use  the 
invention  while  in  their  employment." 
Byrne,  J.,  in  Worthington  Pumping  Engine 
Co.  V.  Moore,  19  Times  L.  R.  84. 

The  rule  that  if  a  servant,  while  in  the 
employ  of  his  master,  makes  an  invention, 
that  invention  belongs  to  the  servant,  and 
not  to  the  master,  was  recognized  by  Ab- 
bott, Ch.  J.,  in  the  nisi  prius  case  of  Blox- 
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am  r.  Elsee,  1  Car.  &  P.  558;  Ryan  &  M. 
187. 

"If  an  employer  takes  out  a  patent  for  *■ 
invention  discovered  and  wc^ked  out  by  m 
workman  in  his  employ,  and  the  patents* 
had  no  more  connection  with  the  invention 
than  that  he  is  the  employer  of  the  work- 
man, the  patent  will  be  void  on  the  ground 
that  the  workman,  and  not  the  patentee,  is 
the  true  and  first  inventor."  Frost,  Pat- 
ents, 2d  ed.  p.  14,  Citing  R.  v.  Arkwnght, 
Dav.  Pat.  Cas.  61 ;  Barker  v.  Shaw,  1  Web- 
ster, Pat.  Cas.  126,  note. 

The  same  author  (p.  15)  cites  several  rul- 
ings of  the  Patent  Office  as  having  estab- 
lished the  principle  that,  in  the  absence  of 
special  contract,  the  invention  of  a  servant, 
even  though  made  in  the  employer's  time, 
and  at  his  expense,  does  not  become  the 
pn^rty  of  the  employer,  so  as  to  justify 
him  in  opposing  the  grant  of  a  patent  for 
the  invention  to  the  servant,  wno  ia  the 
proper  patentee. 

In  »  case  where  the  evidence  indicated 
that  a  manufacturer  and  his  foreman  were 
the  joint  inventors  of  the  improvement  in 
question,  and  the  master  sought  letters  pat- 
ent, the  granting  of  which  was  opposed  by 
the  foreman.  Lord  Oran worth  was  of  opin- 
ion that  they  ou^ht  to  be  granted  only  on 
the  terms  of  their  being  vested  in  trustees 
for  the  benefit  of  both  the  master  ana  the 
foreman.  Re  Russell's  Patent,  2  De  G.  &  J. 
130,  per  Lord  Cranworth.. 

The  same  doctrine  is  recognized  \iy  the 
American  courts. 

"Persons  employed,  as  much  a»  employers, 
are  entitled  to  their  own  independent  in- 
ventions." Agawam  Woolen  Co.  v.  Jordan, 
7  Wall.  583,  603,  19  L.  ed.  177,  182;  Union 
Paper  Collar  Co.  t.  Van  Dusen,  23  Wall.  630, 
23  L.  «d.  128. 

"If  the  employee  makes  an  invention 
wholly .  independent  of  the  employer,  it  is 
the  law  that  the  invention  belongs  to  him 
who  actually  makes  it,  and  that  it  doe* 
not  inure  to  the  benefit  of  the  employer." 
Miller  v.  Kelley,  18  App.  D.  C.  163. 

"The  mere  niet  .  .  .  that  the  appel- 
lant was  in  the  employment  of  appellee,  and 
received  wages,  and  even  used  tue  material 
of  appellee  in  the  manufacture  of  his  mod- 
els, and  even  received  assistance  in  making 
models,  from  the  latter's  employees,  would 
not  give  it  the  property  in  the  invention  to 
the  exclusion  of  the  former."  Die*  v.  Jol* 
let  Mfg.  Co.  11  111.  App.  114,  Affirmed  in 
105  ni.  649. 

A  mechanic  hired  for  the  purpose  of  per- 
fecting certain  machinery,  and  bound  to  de- 
vote his  skill  and  labor  to  the  interest  of 
those  for  whom  the  machinery  is  being 
worked,  is  not.  by  that  fact,  under  any  ob- 
ligation to  abstain  from  applying  for  a  pat- 
ent in  his  own  name  for  such  machinery,- if 
otherwise  entitled  thereto.  Green  v.  Willaid 
Improved  Barrel  Co.  1  Mo.  App.  202. 

A  man  in  the  employ  of  the  fire  depart- 
ment of  Kew  York  invented  a  heating  ap- 
paratus, and  attached  it  himself  to  two  of 
the  engines,  many  other  engines. being  also 
provided  with  it.    The  ^ect  of  U.  &  Rer. 
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Stat  I  4899,  U.  8.  Comp.  Stat.  1901,  p. 
3387,  under  these  circumstance  was  held 
to  be,  that  the  dty  had  no  right  to  the  use 
of  the  invention,  except  in  respect  to  those 
machines  to  which  it  had  been  applied  be- 
fore the  employee  had  taken  out  »  patent 
for  it.  Brickill  ▼.  New  Yorlc,  18  BUtchf. 
272,  7  Fed.  479. 

So  far  as  re^rds  the  application  of  the 
doctrine,  there  is  no  difference  between  the 
rights  of  persons  worlcing  for  the  govern- 
ment and  those  worlcing  for  other  employ- 
ers. 

"The  government  has  no  more  power  to 
appropriate  a  man's  property  invested  in 
a  patent  than  it  has  to  take  his  property 
invested  in  real  estate;  nor  does  the  mere 
teet  that  an  inventor  is,  at  the  time  of  his 
invention,  in  the  employ  of  the  government, 
transfer  to  it  any  title  to,  or  interest  in,  it. 
An  employee  performing  all  the  duties  as- 
signed to  him  in  his  department  of  service 
■lay  exercise  his  inventive  faculties  in  any 
direction  he  chooses,  with  the  assurance  that 
whatever  invention  he  may  thus  conceive 
and  perfect  is  his  individual  property."  Sol- 
omons V.  United  States,  137  U.  S.  842,  34 
L.  ed.  667,  11  Sup.  Ct.  Rep.  88. 

It  has  been  laid  down  that  any  patent- 
able device,  which  suggests  itself  with  re- 
spect to  an  article  during  the  progress  of 
experiments  made  by  the  employer  with  a 
view  to  its  improvement,  will  be  presumed 
to  have  been  conceived  by  the  employer; 
and  that  it  is  incumbent  on  the  employee  to 
overcome  this  presumption  by  satisfactory 
proof.    Miller  v.  Eelley,  18  App.  D.  C.  163. 

But  it  is  difScult  to  admit  that  a  simple 
presumption  can  ever  furnish  an  adequate 
tiasis  for  an  adjustment  of  the  rights  be- 
tween two  persons.  A  commissioner  of  pat- 
ents would  not  issue  a  patent  to  anyone 
who  was  unable  to  show  by  positive  and 
specific  evidence  that  he  was  the  inventor, 
or  the  assignee  of  the  inventor;  and  there 
seems  to  be  no  valid  reason  why  a  oonrt 
should,  in  a  controversy  between  a  master 
and  his  servant,  proceed  upon  a  different 
principle. 

2.  Employee  subjected  to  dureM. 

On  general  principles,  it  is  manifest  that 
an  employer  cannot,  as  against  his  em- 
ployee, retain  the  benefit  of  letters  patent 
which  the  latter  lias  been  prevented  from 
applying  for  by  coercive  conduct  of  his  su- 
perior, which  amounts  to  actual  duress. 
But  duress  will  not  be  inferred  from  the 
mere  fact  that  the  employee  feared  he  would 
lose  liis  employment  if  he  aeserted  his 
rights.  Barr  Oar  Co.  v.  Chicago  &  N.  W. 
R.  Co.  49  a  a  A.  194,  110  Fed.  972. 

8.  Patent  taken  out  by  employee  in  viola- 
tion of  Ilia  fiduciary  obligations. 

Two  English  decisions  proceed  upon  the 
principle  that  an  employee  may  be  declared 
a  trustee  for  his  employer,  in  respect  to 
any  patent  which,  under  the  droumstanees, 
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he  cannot  take  out  in  his  own  name  with- 
out violating  his  obligations  as  a  fiduciar>' 
agent  of  his  employer. 

In  a  case  where  a  chemist  employed  in 
a  factory  had  discovered  certain  processes, 
Kekewich,  J.,  thus  stated  his  reasons  for  a 
decision  in  favor  of  the  employers:  For  all 
purposes,  except  that  of  bemg  the  first  and 
true  inventor,  he  was  the  agent  of  his  em- 
ployera  His  labors  were  theirs,  he  worked 
m  their  laboratory  with  their  materials,  as 
well  as  their  assistance,  and  the  benefits  of 
his  discovery,  morally  and  equally,  belonged 
to  them.  Kurtz  v.  Spence,  6  Rep.  Pat.  Gas. 
181.  Other  rulings  of  the  English  Patent 
Office  to  tlie  same  effect  are  cited  in  Frost, 
Patents,  2d  ed.  p.  14. 

In  Worthington  Pumping  Engine  Co.  v. 
Mo(»'e,  19  Times  L.  R.  84,  the  evidence 
showed  that  the  relationship  between  the' 
plaintiffs  and  the  defendant,  as  their  gen- 
eral manager  in  England,  was  of  the  closest 
and  most  confidential  character,  and  that 
it  was  part  of  his  duty  to  communicate  and 
consult  with  the  head  office  about  any  modi- 
fications in  the  construction  of  the  article 
manufactured,  and  to  offer  such  suggestions 
as  might  seem  to  him  advantageous  to  the 
corporation  in  respect  to  the  business  he 
controlled.  The  inventions  which  he  had 
patented  were,  upon  examination,  found  to 
be  largely  based  upon  information  communi- 
cated to  him  as  manager,  and,  having  regard 
to  the  manner  in  which  fresh  details  of  con- 
struction were  from  time  to  time  brought 
into  existence^  it  was  extremely  difficult  to 
determine  to  whom,  among  the  various  of- 
ficers of  the  company,  the  merit  of  such  de- 
tails should  be  attributed.  Upon  tliis  state 
of  facts,  it  was  oonsidered  that  the  plaintiffs 
were  entitled  to  a  declaration  that  the  de- 
fendant was  trustee  for  them,  of  tlte  pat- 
ent in  question. 

It  is  not  altogether  easy  to  define  the 
boundary  between  the  cases  controlled  by 
this  conception  and  those  reviewed  in  n., 
b,  1,  supra.  But  the  decisions  and  dicta 
there  referred  to  show  clearly  that  the  doc- 
trine of  agency  caimot  be  successfully  in- 
voked by  the  employer,  unless  something 
more  is  shown  besides  the  facts  of  employ- 
ment and  use  of  the  employer's  time  and 
appliances  for  the  purpose  of  making  the 
experiments  which  led  to  the  discovery  in 
question. 

4.  Acquiescence  by  employee  in  the  taking 
out  of  a  patent  by  his  employer. 

Where  a  servant  has  surrendered  to  liis 
master  liis  rights  as  an  inventor,  by  ex- 
pressly or  impliedly  permitting  him  to  in- 
cur the  troublis  and  expense  of  obtaining  a 
patent,  it  cannot  be  said  that  the  master 
obtained  the  patent  surreptitiously,  or  ia 
fraud  of  the  servant's  discovery.  IMxon  v. 
Moyer,  4  Wash.  C  C.  68,  Fed.  Cas.  No.  3,931 
(action  by  maatw  ior  infringement  of  pat- 
ent). 
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t.  Assignment    of    patent    righta    by    em- 
ployee. 

An  inventor  who  is  hired  at  a  specified 
salary,  without  abatement  for  loss  of  time 
and  without  payment  for  extra  time,  and 
agrees  that  all  the  improvements  made  by 
him  while  engaged  in  setting  up  and  oper- 
ating certain  machines  shall  be  for  the  ex- 
clusive benefit  of  the  employer,  may  be  com- 
pelled to  convey  to  the  employer  his  inter- 
est in  any  improvement  which  he  may  ac- 
tually make  in  the  course  of  his  work. 
Such  a  stipulation  is  not  an  independent 
covenant,  but  merely  one  of  the  provisions 
of  an  indivisible  contract,  and  it  is  there- 
fore supported  by  the  same  consideration 
as  the  stipulation  to  render  the  specified 
services.  Nor  will  such  a  stipulation  be  de- 
clared invalid  on  the  ground  that  it  is 
against  public  policy,  eitner  in  a  general 
sense,  or  as  being  in  restraint  of  crade. 
Hulse  ▼.  Bonsack  Mach.  Co.  13  C.  C.  A.  180, 
26  U.  S.  App.  239,  66  Fed.  864,  AfTinniug 
67  Fed.  519.  The  court  argued  as  follows: 
"Here  we  have  the  case  of  an  ingenious 
man,  without  opportunity  of  developing  his 
talent,  and  struggling  under  difficulties,  en- 
abled by  this  contract  to  secure  employment 
in  a  large  and  prosperous  corporation  where 
he  could  give  his  inventive  faculties  full 
play.  He  in  this  way  was  afforded  every 
opportunity  of  discovering  and  removing 
defects  in  cigarette  machines.  He  secured 
this  employment  by  signing  this  contract. 
He  could  not  have  obtained  it  if  it  had 
been  understood  that  this  contract  had  no 
validity.  Then,  in  all  human  probability, 
the  public  would  have  lost  the  benefit  of  his 
discovery.  In  this  point  of  view,  a  contract 
of  this  character  cannot  be  said  to  be 
against  public  policy.  .  .  .  This  is  not 
literally  an  agreement  in  restraint  of  trade. 
It  is  simply  a  contract,  which,  by  analogy, 
can  be  likened  to  one;  and  the  analogy 
should  not  be  pushed  beyona  the  reason  for 
it.  There  is  no  presumption  that  such  a 
contract  is  void.  The  presumption  is  in 
favor  of  the  competency  of  the  parties  to 
make  the  contract,  and  the  burden  is  upon 
the  party  who  alleges  that  it  is  unreason- 
able or  against  public  policy.  .  .  .  The 
contract  in  this  case  has  reference,  not  to 
all  inventions  which  Hulse  might  discover, 
but  only  to  improvements  in  cigarette  ma- 
chines; and  the  question  is  not  whether  a 
court  of  equity  would  compel  specific  per- 
formance if  Hulse  had  conceived  the  inven- 
tion after  he  had  severed  liis  relations  with 
the  company,  and  at  a  time  when  it  did 
not  result  directly  from  opportunities  of 
his  employment,  but  whether  the  court 
should  do  so  in  this  case,  where  the  inven- 
tion was  conceived  while  he  was  in  the 
company's  service,  and  perfected  with  its 
direct  assistance,  and  in  a  case  where 
Wright,  the  other  party  interested  with 
him,  was  an  agent  and  business  manager 
of  a  department  of  the  company's  business. 
The  case  presents  circumstances  and  ele- 
ments calling  for  the  exercise  of  this  equi- 
table remedy.  We  concur  in  the  conclusion 
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reached  by  the  circuit  judge  in  his  opinion 
in  this  record:  'The  public,  in  so  far  as 
questions  relating  to  public  policy  are  con- 
cerned, had  no  interest  in  this  matter. 
Should  the  claim  of  the  Bonsack  Machine 
Company  fail,  the  public  would  have  no 
right  to  use  the  improvement.  The  device 
would  then  belong  to  Hulse,  would  be  las 
secret,  protected  by  patent,  and  guarded 
from  the  public  use  by  provisions  of  law. 
The  restraint  provided  for  in  the  contract 
does  not  interfere  with  any  interest  of  the 
public,  and  it  only  gives  a  fair  protection 
to  the  party  in  whose  favor  it  is  given,  for 
which  proper  compensation  was  stipulated 
for  the  party  making  it'  The  company 
lets  the  [its  servants]  into  an  intimate 
knowledge  of  its  cigarette  machines,  affords 
them  the  opportunity  of  discovering  any 
needed  improvements  in  them,  gives  them 
at  hand  the  means  of  testing  any  improve- 
ments which  may  suggest  themselves.  Nat- 
urally it  seeks  to  protect  itself  from  an 
abuse  of  these  results.  The  protection 
sought  is  a  fair  one  for  the  interests  of  the  , 
company.  Does  this  protection  interfere 
with  the  interests  of  the  public  t  'Sales  of 
secret  processes  are  not  within  the  principle 
or  the  mischief  of  restraints  of  trade  at  all. 
By  the  very  transaction  in  such  cases,  the 
public  gains  on  the  one  side  what  is  lost  on 
the  other,  and,  unless  such  a  bargain  was 
treated  as  outside  the  doctrine  of  general 
restraint  of  trade,  there  could  be  no  sale 
of  secret  processes  of  manufacture.'  Bowen, 
L.  J.,  in  Maxin  Kordenfelt  Guns  &  Ammu- 
nition Co.  V.  Nordenfelt  [1893]  1  Ch.  630." 

An  additional  point,  expressly  decided  by 
the  lower  court  and  agreed  to  incidentally 
by  the  court  of  appe^,  was  that  such  a 
contract  does  not  entitle  the  employer  to 
the  use  of  an  improvement  made  and  per- 
fected at  a  time  when  such  employee  is 
not  in  the  employment,  without  making 
reasonable  and  just  compensaticn. 

A  similar  conclusion  with  regard  to  a 
contract  of  the  same  general  type  was  ar- 
rived at  in  Thibodeau  v.  Hildreth,  63  L.R.A. 
480,  60  C.  C.  A.  78,  124  Fed.  892,  Affirming 
117  Fed.  146.  There  it  was  held  that  an 
agreement  by  an  employee,  in  considera- 
tion of  his  employment,  that  the  employer 
should  have  the  benefit  of  all  inventions 
made  by  him  while  so  employed,  and  that 
he  would  keep  the  same  forever  secret  if 
required  by  the  employer,  was  not  uncon- 
scionable, nor  against  public  policy;  and 
that  the  employee  was  not  entitled  to  have 
it  canceled  on  that  ground  after  he  had 
left  the  employment. 

For  another  instance  of  an  express  con- 
tract of  SCTvice,  providing  that  the  patent 
of  an  employee  should  become  the  property 
of  the  employer,  see  Mallory  t.  Maclcaye, 
86  Fed.  122. 

Where  an  employee  contracts  to  assign 
to  his  employer  all  inventions  made  by  him 
during  his  employment,  he  will  not  be  en- 
joined from  using  svidk  inventions  to  the 
injury  of  his  employer  where  the  eviden  e 
fails  to  show  any  invention  made  by  tho 
employee  during  the  term  of  his  employ- 
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ment  Universal  Talking  Mach.  Oo.  v.  Eng- 
Uah,  34  Mise.  342,  69  N.  V.  Supp.  813. 

A  patentee  wlio  conveys  liis  patent  rights, 
in  respect  to  a  secret  chemical  preparation, 
on  condition  of  his  being  paid  a  certain 
royalty,  and  being  employed  by  his  grantee 
at  specified  salary,  so  long  as  his  services 
are  rendered  solely  in  his  employer's  intcr- 
esto  and  are  satisfactory,  is  justified  in  ter- 
minating the  contract  if  the  employer  fails 
to  perform  his  obligations  under  the  con- 
tract. A  court  of  equity  therefore  will  not 
restrain  him  from  revealing  the  secret  of 
his  preparation  to  persons  with  whom  he 
forma  a  partnership,  after  exercising  his 
rijrht  of  leaving  tne  employment.  New 
York  Chemical  Co.  v.  Halleck,  15  N.  Y. 
Supp.  617. 

In  the  United  States  the  cognizance  of 
actions  at  law  or  bills  in  equity  which  in- 
volve the  question  of  the  validity  of  a  pat- 
ent ia  restricted  to  the  Federal  courts. 
Slemmer's  Appeal,  58  Pa.  155,  98  Am.  Dec. 
248. 

But  a  state  court  has  jurisdiction  to  com- 
pel specific  performance  of  an  agreement  by 
an  employee  to  assign  to  his  employer  the 
patents  for  any  inventions  which  he  may 
make  while  the  employment  continues.  In 
such  a  suit  there  is  no  question  raised  as 
to  the  legality  of  the  issue  of  the  patent, 
or  as  to  the  propriety  of  the  action  of  the 
commissioner  of  patents.  Relief  is  asked 
for  on  the  theory  that  the  patents  were 
rightfully  obtained  by  the  servant,  and 
ought  to  be  assigned  to  the  plaintiff  in  ac- 
cordance with  the  agreement.  Binney  t.  An- 
nan, 107  Mass.  94,  9  Am.  Rep.  10. 

6.  Employer  licensed  by   employee  to  use 
his  inventions. 

Where  an  employee  allows  his  employer 
to  use  patented  appliances,  devised  by  him 
independently,  and  not  in  pursuance  of  any 
agreement  contemplating  the  use  of  the  em- 
ployer's time,  labor,  or  materials  in  devel- 
oping or  perfecting  them,  a  promise  on  the 
employer's  part  to  pay  compensation  for 
the  benefit  received  from  the  use  of  the  in- 
ventions will  be  implied.  Ft.  Wayne,  C.  & 
L.  R.  Co.  V.  Haberkom,  16  Ind.  App.  479,  44 
N.  E.  322,  distinguishing  the  class  of  cases 
referred  to  n.,  c,  infra. 

Where  the  owner  of  a  patented  invention 
was  a  director  and  officer  of  a  corporation, 
and  the  latter  appropriated  and  used  such 
invention  with  his  consent  and  acquiescence, 
H  was  held  that  he  was  not  necessarily 
precluded  from  recovering  a  reasonable 
compensation  therefor  by  reason  of  his  re- 
lationship to  the  company,  but  that  such 
relationship,  with  other  circumstances,  was 
for  the  jury  to  consider  in  determining  the 
question  whether  tlie  license  to  use  tne  pat- 
ent should  be  implied  to  be  for  or  without 
compensation.  Deane  v.  Hodge,  35  Minn. 
146,  59  Am.  Rep.  321,  27  N.  W.  917. 

Where  an  express  license  has  ueen  grant- 
ed to  an  employer  to  use  improvements 
patented  by  his  employee,  the  extent  of 
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the   privilege   is  determined  by  the  provi- 
sions of  the  contract. 

An  employee  who  was  the  patentee  of 
threshing  machinery  embodied  in  a  thresh- 
ing machine  csJled  the  "New  Peerless," 
manufactured  by  his  employer  under  a  li- 
cense from  him,  granted  to  the  employer 
the  exclusive  license  to  use  such  patents, 
and  the  exclusive  right  to  use  "all  inven- 
tions and  improvements  in  said  machinery" 
thereafter  made;  also  all  "new  designs  of 
such  machinery"  made  by  him  while  in  the 
employ  of  the  licensee,  and  all  inventions 
and  improvements  which  should  thereafter 
be  made  thereon.  It  was  held  that  such  li- 
cense did  not  confer  the  right  to  use  a  pat- 
ent issued  to  the  licensor  after  he  left  the 
licensee's  employ,  for  threshing  machinery, 
which  was  not  an  improvement  on  that  of 
the  New  Peerless  machines,  nor  an  infringe- 
ment of  the  patents  under  which  such  ma- 
chines were  made,  but  which  embodied  a 
different  principle  of  operation,  and  devices 
which  could  not  be  used  in  the  New  Peer- 
less machines,  except  by  substitution;  such 
patent  being  for  a  "new  design,"  within  the 
meaning  of  the  contract.  Fnck  Co.  v.  Gei- 
ser  Mfg.  Co.  40  C.  C.  A.  291,  100  Fed.  94. 

c  Engagement  of  employee  for  the  purpose 
of  miUcing  improvements  in  tpeciflc  arti- 
cles. 

The  accepted  doctrine  in  the  United 
States  is  that  a  contract  by  which  a  skilled 
workman  merely  agrees,  for  a  stated  com- 
pensation, to  devote  his  time  and  services 
to  devising  and  making  improvements  in 
articles  manufactured  by  his  employer,  does 
not  operate  so  as  to  vest  in  the  employer 
an  inchoate  lesal  title  to  the  inventions  of 
the  workman,  or  to  patents  obtained  by  him 
for  those  inventions.  Whiting  ▼.  Graves,  3 
Bann-  &  Aid.  222,  Fed.  Cas.  No.  17,577; 
Clark  V.  Femoline  Chemical  Oo.  26  Jones 
&  S.  36,  23  N.  Y.  8.  R.  964,  6  N.  Y.  Supp. 
190,  and  cases  cited  infra. 

In  a  case  where  the  only  question  in- 
volved was  one  of  priority,  it  was  laid  down 
that  one  who  is  the  first  discoverer  of  a 
process  is  entitled  to  a  patent  therefor,  even 
against  one  in  whose  employ  he  was  at  the 
time  of  the  discovery,  and  at  whose  request 
and  expense  he  was  making  experiments 
which  led  to  the  discovery.  Damon  v.  East- 
wick,  14  Fed.  40. 

Compare  the  analogous  rule,  that  "one 
partner  acquires  no  right  or  interest,  legal 
or  equitable,  in  an  invention  made  by  his 
copartner  during  the  existence  of  the  part- 
nership, by  reason  merely  of  the  copartner- 
ship relation,  although  the  invention  re- 
lates to  an  improvement  in  machinery  to 
facilitate  the  business  ■  carried  on  by  the 
Arm,  and  although  the  partner  making  the 
invention  uses  copartnership  means  in  his 
experiments,  and  is  also  bound  by  the  co- 
partnership articles  to  devote  his  whole 
time  and  attention  to  the  firm  business." 
Pnrr  v.  De  La  Vergne,  102  N.  Y.  415,  7  N. 
K  366;   Citing  Slemmer'a  Appeal,  68  Pa. 
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1S4,  98  Am.  Dec.  248;  Belcher  ▼.  Whitte- 
more,  134  Mass.  330. 

The  workman  will  not  be  compelled,  un- 
der such  circumstances,  to  assign  to  the 
employer  the  patents  which  he  has  taken 
out  in  his  own  name.  Hapgood  v.  Hewitt, 
119  U.  S.  226,  30  L.  ed.  369,  7  Sup.  Ct.  Rep. 
193;  Dalzell  v.  Dueber  Watch  Case  Mfg. 
Co.  149  U.  8.  315,  37  L.  ed.  749,  13  Sup.  a. 
Rep.  886;  Claxk  t.  Fernoline  Chemical  Co. 
supra;  Sendelbach  v.  Gillette,  22  App.  D.  C. 
168. 

The  fact  that  an  employee  has  assigned 
to  his  employer  the  right  to  several  of  the 
patents  applied  for  by  him  for  inventions 
made  in  the  course  of  his  employment  does 
not  of  itself  warrant  the  inference  that  be 
has  entered  into  a  contract  as  to  all  such 
inventions, — especially  when  the  previous 
assignments  are  reasonably  explained  on 
other  grounds.  Pressed  Steel  Car  Co.  v. 
Hansen,  128  Fed.  444. 

A  contract  of  tnis  description  subjects 
the  employee  to  an  obligation,  the  nature 
and  extent  of  which  have  been  thus  stated 
by  the  Supreme  Court  of  the  United  States: 
"When  one  is  in  the  employ  of  another  in 
a  certain  line  of  work,  and  devises  an  im- 
proved method  or  instrument  for  doing  that 
work,  and  uses  the  property  of  his 
employer  and  the  services  of  other 
employees  to  develop  and  put  in  prac- 
ticable form  his  invention,  and  ezpbcitly 
assents  to  the  use  by  his  employer  of  such 
invention,  a  jury,  or  a  court  trying  the 
facts,  is  warranted  in  finding  that  he  has 
so  far  recognized  the  obligations  of  service 
flowing  from  his  employment  and  the  bene- 
fits resulting  from  his  use  of  the  property, 
and  the  assistance  of  the  coemployees,  of 
his  employer,  as  to  have  given  to  such  em- 
ployer an  irrevocable  license  to  use  such 
invention."  Solomons  v.  United  States,  187 
U.  8.  342,  346,  34  L.  ed.  667,  669,  11  Sup. 
Ct.  Rep.  88.  There  the  facts  upon  'which 
the  court  held  that  the  license  should  be 
implied  were  as  follows:  The  patentee 
was  in  the  employ  of  the  government  when 
he  invented  an  improved  stamp.  His  ex- 
periments were  wholly  at  the  expense  of 
the  government.  He  was  consulted  as  to 
the  proper  stamp  to  be  used,  and  it  was 
adopted  on  his  recommendation.  He  noti- 
fied the  government  that  he  would  make 
no  charge  if  it  adopted  his  recommendation 
and  used  his  stamp,  for  the  express  reason 
that  he  was  in  the  government  employ,  and 
had  used  the  government  machinery  in  per- 
fecting it.  He  never  pretended,  personally, 
to  make  any  charge  against  the  govern- 
ment. The  coiirt  considered  that  the  mere 
fact  that  the  servant's  wages  were  not  in- 
creased in  this  case,  while  in  the  case  next 
cited  such  an  increase  was  granted,  was  not 
sufficient  to  create  a  distinction  between 
the  two  eases. 

An  earlier  decision,  which  was  relied  on 
in  the  Solomons  Case  as  a  precedent  pre- 
cisely in  point,  was  McClurg  v.  Kihgsland,  1 
How.  202,  11  L.  ed.  102.  There  it  was  held 
that  a  license  to  the  employer  to  use  the 
invention  might  justifiably  he  presumed 
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from  evidence  to  the  effect  that  the  pat- 
entee, whQe  working  for  wages  in  a  fac- 
tory, had,  after  making  several  unsucoes*- 
ful  experiments  at  the  expense  of  his  em- 
ployers, invented  the  improvements  pat- 
ented; that  his  wages  had  been  increased 
on  account  of  the  useful  result;  that  he  re- 
mained for  some  months  afterwards  in  the 
same  employment,  continuing  during  that 
period  to  manufacture  the  improved  article 
for  his  employers;  that  he  finally  applied 
for  and  obteined  a  patent;  that,  while  con- 
tinued in  the  employment,  he  proposed  that 
his  employers  should  take  *  out  a  patent, 
and  purchase  his  right,  which  they  declined 
to  do;  that  he  made  no  demand  on  them 
for  any  compensation  for  using  his  im- 
provement, and  gave  them  no  notice  not  to 
use  it,  till,  on  some  misunderstanding  with 
regard  to  another  subject,  he  ga^e  them 
such  notice,  about  the  time  of  his  leaving 
their  estabUshment,  and  after  making  the 
agreement  with  the  plaintiffs  for  an  as- 
signment to  them  of  his  right. 

For  other  cases  which  illustrate  the  doe- 
trine  stated  above,  see  Lane  &  B.  Co. 
V.  Locke,  150. U.  S.  193,  87  L.  ed.  1049,  14 
Sup.  Ct  Rep.  78  (engineer  and  draftsman, 
at  a  fixed  salary,  in  the  employ  of  the  d«- 
fendants,  and  using  their  tools  and  pat- 
terns, invented  »  stop  valve,  which 
tlw  firm  used  with  his  knowledge  im 
certain  elevators  constructed  until  its  dis- 
solution, and  after,  that  a  corporation  or- 
ganized by  the  firm  used  it  in  the  same 
way  and  with  the  like  knowledge) ;  Keyes 
V.  Eureka  Consol.  Min.  Co.  158  U.  S.  160, 
39  L.  ed.  929,  15  Sup.  Ct.  Rep.  772  (em- 
ployee of  smelting  company,  who  had  in- 
vented a  new  method  oi  withdrawing  mol- 
ten metal  from  a  furnace,  took  out  a  pat- 
ent for  it,  and  permitted  his  employer  to 
use  it  without  charge  so  long  as  he  re- 
mained in  its  employ,  which  was  about  ten 
years) ;  Chabot  t.  American  Button-Hole  St 
Overseaming  Co.  9  Phila.  378,  6  Fisher,  Pat. 
Cas.  71,  Fed.  Cas.  No.  2,567  (presumptioa 
of  licenses  held  to  be  strengthened  by  the 
terms  of  an  express  contract,  which  had 
been  made  before  the  employee  applied  for 
a  patent,  and  which  provided  that  a  larg* 
number  of  machines  should  be  manufac- 
tured by  the  use  of  the  defendant's  factory, 
machinery,  tools,  and  materials,  _  the  em- 
ployee supplying,  at  a  specified  price,  mere- 
ly the  labor  expended  upon  them,_  and  Ills 
own  services) ;  Continental  Windmill  Co.  ▼. 
Empire  Windmill  Co.  8  Blatchf.  295,  Fed. 
Cas.  No.  3,142  (suit  for  infringement  held 
not  to  be  maintainable  by  the  assignee  of 
the  patent  against  a  former  employer  of 
the  patentee,  who  had  engaged  him  on  a 
salary  with  the  understanding  that  he  was 
to  receive  $500  for  any  patentable  improve- 
ments he  might  make) ;  Magoun  v.  New 
England  Glass  Co.  3  Bann.  k  Ard.  114,  Fed. 
Cas.  No.  8,960  (articles  constructed  by  or 
under  the  direction  of  the  employee,  and 
with  his  knowledge  and  consent,  placed  by 
his  employers  at  their  own  expense  in  their 
factories);  Davis  v.  United  States,  23  <^ 
CL  329  (cost  of  experiments  by  forsman  of 
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a  diriaion  of  the  Ordnance  Department  was 
paid  by  the  United  States;  patents  were 
taken  out  under  the  advice  of  the  chief  of 
the  Ordnance  Bureau ;  after  they  were  issued 
the  Navy  Department  paid  employee  a  sum 
of  money  to  reimburse  him  for  the  expense 
incurred  in  securing  them,  as  a  royalty  for 
the  right  to  their  use) ;  Barry  v.  Crane 
Bros  Mfg.  Co.  22  Fed.  396  (complainant,  by 
introducing  into  his  employers  business 
certain  improved  tools  which  he  had  pro- 
duced while  working  as  a  departmental 
foreman,  was  held  to  have  licensed  or  con- 
sented to  the  use  of  those  tools  by  the  de- 
fendant company,  not  only  for  the  time  that 
he  was  in  its  employ,  but  so  long  as  the 
tools  shall  la«t);  Bensley  v.  Northwestern 
Horse-Nail  Co.  26  Fed.  260  (patented  im- 
provements developed  and  perfected  at  the 
sole  expense  of  an  employer,  by  employees 
who  received  extra  pay  on  account  of  their 
known  ability  as  inventors) ;  American 
Tube  Works  v.  Bridgewater  Iron  Co.  26 
Fed.  334  (inventor  and  patentee  had  super- 
vised and  directed  the  building  of  a  ma- 
chine for  the  defendant  company  while  he 
was  in  its  employ) ;  Withington-Cooley 
Mfg.  Co.  V.  Kinney,  16  C  C.  A.  631,  37  U. 
S.  App.  117,  68  Fed.  600  (right  to  continue 
constructing  machines  after  patterns  which 
an  inventor  had  been  employed  upon  a  sal- 
ary to  devise,  held  not  to  have  been  ter- 
minated by  the  destruction  of  the  original 
patterns  in  a  fire) ;  Herman  v.  Herman,  29 
Fed.  92  (employee  was  superintendent  of 
employer's  business,  and  accustomed,  as  a 
part  of  his  functions,  to  prepare  new  de- 
signs for  Us  employer,  who  had  continued 
for  several  months  to  manufacture  from 
certain  designs  prepared  on  this  footing) ; 
Babbeb  t.  Nationai.  Cabbon  Co.  (em- 
ployers of  mechanical  engineer  who  was 
bound  to  devote  his  time  and  skill 
to  the  Imorovement  of  the  various  proc- 
esses used  by  his  employers  were  h£ld 
to  have  an  implied  license  to  use  seven  ma- 
chines invented  by  him  in  the  course  of  his 
employment,  and  installed,  partly  under  his 
own  direction,  and  partly  after  he  had  given 
up  Iiis  position) ;  Jencks  v.  Langdon  Mills, 
27  Fed.  622  (employee,  while  experimenting 
upon  his  inventions,  of  which  he  nad  several, 
took  the  time  which  belonged  to  the  de- 
fendants, used  their  tools,  workmen,  and 
materials,  and  tested  the  inventions  in  the 
machinery  which  was  run  by  them) ;  Ful- 
ler &  J.  Mfg.  Co.  V.  Bartlett,  68  Wis.  78,  60 
Am.  Rep.  838,  81  N.  W.  747  (superintendent 
of  a  manufacturing  company,  knowing  its 
intention  to  perfect  and  put  upon  the  mar- 
ket a  new  machine,  voluntarily  disclosed 
his  conception  of  a  device  to  be  used  in 
connection  therewith,  and,  under  the  direc- 
tion of  the  company  and  with  its  material 
and  at  its  expense,  voliutarily  went  to 
work  to  perfect  such  device  and  construct 
the  machines,  and  to  aid  in  putting  them 
upon  the  market). 

The  rule  adopted  in  the  above  cases  is 
held  to  be  equally  applicable  in  cases  where 
*  machine  is  constructed  with  tne  inven- 
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tor's  knowledge  and  consent,  before  his  ap- 
plication for  a  patent,  by  a  partnership  of 
which  he  is  a  member.  The  machine  may 
be  used  by  his  copartners  after  the  disso- 
lution of  the  partnership,  although  the 
agreement  of  dissolution  provides  that 
nothing  therein  contained  shall  operate  as 
an  assent  to  such  use,  or  shall  lessen  or 
impair  any  rights  which  they  may  have  to 
such  use.  Wade  v.  Metcalf,  129  U.  S.  202, 
32  L.  ed.  661,  9  Sup.  Ct.  Rep.  271. 

In  a  case  of  later  date  than  that  of  Solo- 
mons V.  United  States,  137  U.  S.  342,  346, 
34  L.  ed.  667,  669,  11  Sup.  Ct.  Rep.  88,  the 
Supreme  Court  carried  the  doctrine  there 
enunciated  still  further  in  the  master's  fa- 
vor, by  declaring  that  the  presumption  of 
a  license  will  be  entertained,  irrespective  of 
the  consideration  whether  the  property  of 
the  employer  and  the  services  of  his  other 
employees  were  or  were  not  used  in  the  ex- 
periments necessary  to  develop  tne  inven- 
tion, or  in  the  preparation  of  patterns  and 
working  drawings,  and  the  construction  of 
the  completed  machines.  The  principle  was 
stated  to  be  "really  an  application  or  out- 
growth of  the  law  of  estoppel  in  pais,  by 
which  a  person  looking  on  and  assenting  to 
that  which  he  has  power  to  prevent  is  held 
to  be  precluded  ever  afterwards  from  main- 
taining an  action  for  damages."  Gill  t. 
United  States,  160  U.  S.  426,  430,  40  li. 
ed.  480,  482,  16  Sup.  a.  Rep.  322.  The 
court  said:  "This  case  raises  the  question, 
which  has  been  several  times  presented  to 
this  court,  whether  an  employee  paid  by 
salary  or  wages,  who  devises  an  improved 
method  of  doing  his  work,  using  the  prop- 
erty or  labor  of  his  employer  to  put  ms 
invention  into  practical  form,  and  assent- 
ing to  the  use  of  such  improvements  by  his 
employer,  may,  by  taking  out  a  patent  upon 
such  invention,  recover  a  royalty  or  other 
compensation  for  such  use."  After'  point- 
ing out  that  the  existence  of  any  such  right 
had  been  uniformly  denied,  the  oourt  pro- 
ceeded thus:  "It  should  be  borne  in  mind 
that  the  fact  upon  which  so  much  stress 
has  been  laid  by  both  sides,  that  the  pat- 
entee made  use  of  the  property  and  labor 
of  the  government  in  putting  his  concep- 
tions into  practical  shape,  is  important  only 
as  furnishing  an  item  of  evidence  tending 
to  show  that  the  patentee  consented  to  and 
encouraged  the  government  in  making  use 
of  his  devices.  The  ultimate  fact  to  be 
proved  is  the  estoppel,  arising  from  the 
consent  given  by  the  patentee  to  the  use  of 
his  inventions  by  the  government  without 
demand  for  compensation.  .  .  .  [The 
servant's  consent  may  be]  shown  by  parol 
testimony,  or  by  conduct  on  the  part  of  the 
patentee  proving  acquiescence  on  his  part 
in  the  use  of  his  invention.  The  fact  that 
he  made  use  of  the  time  and  tools  of  his 
employer,  put  at  his  service  for  tne  pur- 
pose, raises  either  an  inference  that  the 
work. was  done  for  the  benefit  of  such  em- 
ployer, or  an  implication  of  bad  faith  on 
the  patentee's  part  in  claiming  the  fruits 
of  labor  which  technically  he  had  no  right 
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to  enlist  in  his  service.  .  .  .  The  m- 
quiegcence  of  the  claimant,  in  this  case,  in 
the  use  of  his  invention  by  the  govern- 
ment, is  fully  shown  by  the  fact  that  he 
vas  in  its  employ;  that  the  adoption  of  his 
inventions  by  the  commanding  officer  was 
procured  at  his  suggestion;  that  the  pat- 
terns and  working  drawings  were  prepared 
at  the  cost  of  tne  government;  that  the 
machines  embodying  his  inventions  were 
also  built  at  the  expense  of  the  govern- 
ment; that  he  never  brought  his  inventions 
before  any  agent  of  the  government  as  the 
subject  of  purchase  and  sale;  that  he  raised 
no  objection  to  the  use  of  his  inventions  by 
the  government;  and  that  the  commanding 
officer  never  undertook  to  incur  a  legal  or 
pecuniary  obligation  on  the  part  of  the  gov- 
ernment for  the  use  of  the  inventions  or 
the  right  to  manufacture  thereunder." 

This  case  was  followed  by  one  where  it 
was  held  that  an  employee  who,  while  earn- 
ing weekly  wages,  constructs  with  nis  em- 
ployer's tools  and  materials,  and  in  his 
shop,  machines  which  the  latter  uses  as 
part  of  liis  tools,  without  knowledge  of  any 
objection  thereto,  cannot,  after  obtaining 
a  patent,  enjoin  his  employer  from  farther 
use  of  the  particular  machines.  Blauvelt  v. 
Interior  Conduit  ft  Insulation  Co.  26  C.  C. 
A.  248,  61  U.  S.  App.  291,  80  Fed.  906. 

Some  contracts  of  this  description  eon- 
tain  an  express  provision  denning  the 
rights  of  the  parties  in  the  same  sense  as 
would  be  implied  under  the  doctrine  estab- 
lished by  the  cases  so  far  cited.  See,  for 
example,  McAIeer  v.  United  States,  160  U. 
8.  424,  37  L.  ed.  1130,  14  Sup.  Ct.  Rep.  160 
(written  agreement  given  in  evidence) ; 
Bensley  v.  Northwestern  Horse-Nail  Co.  26 
Fed.  260  (preponderance  of  evidence  held  to 
be  in  favor  of  the  servant's  consent  having 
been  given  by  parol). 

If  the  license  which  is  implied  from  the 
general  terms  of  the  employment  and  the 
acquiescence  of  the  employee  in  the  use  of 
bis  invention  by  the  employer  relates  to  an 
improvement  in  a  process,  the  employer  is 
ordinarily  deemed  to  be  authorized  to  con- 
tinue to  use  the  improvement  during  the 
whole  period  covered  by  the  patent.  If  it 
relates  to  a  certain  description  of  machine, 
only  the  specific  machine  or  machines  which 
are  set  up  during  the  term  of  the  employ- 
ment are  protected.  Lowell,  J.,  in  Wade  v. 
Metcalf,  16  Fed.  130.  This  point  was  not 
referred  to  by  the  Supreme  Court  on  the 
appeal  of  the  case  (129  U.  S.  202,  32  L.  ed. 
661,  9  Sup.  Ct.  Rep.  271) ;  but  the  doctrine 
enunciated  above  has  received  the  approval  of 
the  court  of  appeals  in  Boston  v.  Allen,  33  C. 
C.  A.  485, 50  U.  8.  App.  447, 91  Fed.  248,  where 
the  scope  of  the  doctrine  was  restricted  by 
•  ruling  to  the  effect  that,  where  an  engi- 
neer employed  by  a  city  to  build  a  ferry 
makee,  and  afterwards  patents,  an  improve- 
ment in  the  gangway  used,  no  i>resump- 
tion,  either  of  law  or  fact,  arises  in  favor 
of  an  implied  license  to  the  city  to  use  the 
Rented  device  at  another  ferry  built  at 
Another  place  several  years  afterwards.  It 
was  intimated,  however,  that,  when  the 
6UR.A.(N£.) 


patented  matter  is  a  product,  particularly 
if  it  is  a  minor  product,,  or  even  if  it  is  a 
minor  machine,  so  that  in  either  case  it  is 
used  in  quantities,  its  unlimited  use  during 
the  time  of  employment  may  raise  an  im- 
plication of  fact  in  favor  of  a  license  for  a 
time  likewise  unlimited,  as  in  tne  case  of 
a  process. 

An  implied  license  of  this  description  is 
not  transferable  by  the  employer  to  a  third 
person.  Hapgood  v.  Hewitt,  119  17.  S.  228, 
30  L.  ed.  270,  7  Sup.  Ct.  Rep.  193,  relying 
upon  an  earlier  case  in  which  the  general 
rule  was  laid  down  that  "a  mere  license  to 
a  party  without  liaving  liis  assigns,'  or 
equivalent  words  to  them,  showing  that  it 
was  meant  to  be  assignable,  is  only  the 
grant  of  a  personal  power  to  the  licensees." 
Troy  Iron  &  Nail  Factory  v.  Coming,  14 
How.  193,  216,  14  L.  ed.  383,  393,  Sting 
Curtis,  Patents,  |  198. 

The  existence  of  a  license  is  treated  by 
the  courts  as  a  mixed  question  of  law  and 
faet,  and  a  determination  of  this  issue  in 
one  suit  does  not  furnish  a  decisive  prece- 
dent for  another.    Boston  v.  Allen,  supra. 

d.  Engagement  of  employee  for  the  purpose 
of  perfecting  an  original  conception  of  the 
employer. 

The  rule  applicable  to  cases  in  which  an 
employee  is  lured  to  render  assistance  in 
perfecting  the  mechanical  details  and  ar- 
rangements requisite  for  the  complete  elab- 
oration of  an  invention  of  which  the  gen- 
eral idea  has  been  conceived  by  the  em- 
Sloyer  was  thus  formulated  by  Erie,  J., 
uring  the  trial  of  a  patent  case,  in  terms 
which  were  afterwards  approved  by  all  the 
other  judges  of  the  court  of  common  pleas: 
'^f  a  person  has  discovered  an  improved 
principle,  and  employs  engineers,  .  .  . 
and  they,  in  the  course  of  the  experiments 
arising  from  that  employment,  make  val- 
uable discoveries  accessory  to  the  main 
principle,  and  tending  to  carry  that  out  in 
a  better  manner,  such  improvements  are  the 
property  of  the  inventor  of  the  original  im- 
proved principle,  and  may  be  embodied  in 
his  patent;  and,  if  so  embodied,  the  patent 
is  not  avoided  by  evidenoe  that  the  agent 
or  servant  made  the  suggestions  of  that 
subordinate  improvement  of  the  primary 
and  improved  principle."  Allen  v.  Rawson, 
1  C.  B.  651,  667.  In  the  oourt  of  common 
pleas,  Tindal,  Ch.  J.,  thus  stated  his  views 
as  to  the  facts  in  evidence:  "It  would  be 
difficult  to  define  how  far  the  suggestions 
of  a  workman  employed  in  the  construction 
of  a  machine  are  to  be  considered  as  dis- 
tinct inventions  by  him,  so  as  to  avoid  a 
patent  incorporating  them,  taken  out  by 
his  employer.  Each  case  must  depend  upon 
its  own  merits.  But,  when  we  see  that  the 
principle  and  objects  of  the  invention  are 
complete  without  it,  I  think  it  is  too  much 
that  a  suggestion  of  a  workman,  employed 
in  the  course  of  the  experiments,  of  some- 
thing calculated  more  easily  to  carry  into 
effect  the  conceptions  of  the  inventor, 
should  render  the  whole  patent  void.     It 
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seenu  to  me  that  this  was  a  matter  much 
too  trivial,  and  too  far  removed  from  in- 
terference with  the  principle  of  the  inven- 
tion, to  produce  the  effect  which  lias  been 
contended  for." 

That  a  mechanic  employed  for  the  pur- 
pose of  enabling  the  employer  to  carry  his 
original  conception  into  effect  is  not  an  in- 
ventor was  assumed  by  Alderson,  B.,  in  his 
direction  to  the  jury  in  Barlcer  v.  Shaw,  I 
Webster,  Pat.  Gas.  126. 

The  principles  which  are  controlling  un- 
der such  circumstanoes  have  been  thus 
stated  by  the  Supreme  Court  of  the  United 
States:  "Where  the  employer  has^  con- 
ceived the  plan  of  an  invention,  and  is  en- 
gaged in  experiments  to  perfect  it,  no  sug- 
gestions from  an  employee,  not  amounting 
to  a  new  method  or  arrangement,  which  in 
itself  is  a  complete  invention,  is  sufficient 
to  deprive  the  employer  of  the  exclusive 
property  in  the  perfected  improvement." 
Agawam  Woolen  Co.  v.  Jordan,  7  Wall.  683, 
19  L.  ed.  177,  182. 

In  a  later  opinion  by  the  same  court  we 
And  the  passage:  "Where  a  pMion  has  dis- 
covered a  new  and  useful  princii>le  in  a  ma- 
chine, manufacture,  or  composition  of  mat- 
ter, he  may  employ  other  persons  to  assist 
in  carrying  out  that  principle;  and,  if  they, 
in  the  course  of  experiments  arising  from 
that  employment,  make  discoveries  ancil- 
lary to  the  plan  and  preconceived  design  of 
the  employer,  such  suggested  improvements 
ttn  in  general  to  be  regarded  cw  the  prop- 
erty of  the  party  who  discovered  the  orig- 
inal principle,  and  they  may  be  embodied 
in  his  patent  as  part  of  his  invention." 
Union  Paper  Collar  Co.  v.  Van  Dusen,  23 
WalL  B30,  563,  664,  23  L.  ed.  128,  133,  134. 

The  general  rule  has  been  said  to  be,  that 
"one  who,  by  way  of  partnership  or  con- 
tract, or  in  any  other  way,  empowers  an- 
other peraon  to  make  experiments  upon  his 
own  conception  for  the  purpose  of  perfect- 
ing it  in  its  details,  is  entitled  to  the  own- 
ership of  sudi  improvements  in  the  con- 
ception as  may  be  suggested  by  such  other 
person."  Oedge  ▼.  Cromwell,  19  App.  D.  C. 
198. 

"A  person  may  be  the  real  author  of  the 
plan  of  a  complicated  machine,  or  other  in- 
vention which  requires  for  its  j>erfection 
the  skill,  and,  to  some  extent,  the  inventive 
faculties,  of  workmen  or  engineers  in  adapt- 
ing the  best  means  to  the  successful  appli- 
cation of  the  principle."  Curtis,  Patents, 
M  ed.  121,  qooted  with  approval  in  Eraser 
▼.  Gates,  118  Dl.  99,  1  N.  E.  817,  where  it 
was  held  that  the  rights  of  an  employer 
M  an  inventor  are  not  impaired  by  his 
having  obtained  the  assistance  of  skilled 
wuikmen. 

"Invention  ia  the  work  of  the  brain,  and 
not   of   the  hands.     If   the   conception^  be 

ntically  complete,  the  artisan  who  gives 
sflex  and  embodiment  in  a  machine  _  is 
no  more  the  inventor  than  the  tools  with 
which  he  wrought.  Both  are  instruments 
in  the  hands  of  liim  who  sets  them  in  mo- 
tion and  prescribes  the  work  to  be  done. 
fi:»R.A.(N.S.)  76 


Mere  mechanical  skill  oan  never  rise  to  the 
sphere  of  invention.  The  latter  involves 
higher  thought,  and  brings  into  activity  a 
different  faculty.  Their  domains  are  dis- 
tinct. The  line  which  separates  them  is 
sometimes  di£Bcult  to  trace;  nevertheless, 
in  the  eye  of  the  law  it  always  subsists. 
The  mechanic  may  greatly  aid  the  inventor, 
but  he  cannot  usurp  his  place.  As  long  as 
the  root  of  the  original  conception  remains 
in  its  completeness,  the  outgrowth,  what 
ever  shape  it  may  take,  belongs  to  him  with 
whom  the  conception  originated."  Blandy 
V.  Griffith,  3  Fisher,  Pat.  Gas.  609,  Fed.  Cas. 
No.  1,629  (suit  for  infringement,  servant 
claiming  to  be  inventor). 

To  the  same  general  effect,  see  Bang  ▼. 
Gedney,  MacArth.  Pat  Cas.  444,  Fed.  Cas. 
No.  7,796;  Milton  v.  Kingsley,  7  App.  D.  C. 
531. 

Suggestions  made  by  the  mechanic  en- 
gaged to  construct  the  machine,  as  to  its 
form  or  proportions,  are  not  sufficient  to 
invalidate  the  patent,  although  they  may 
be  inoorporated  in  the  specification.  Pen- 
nock  ▼.  Dialogue,  4  Wash.  C  C  538,  Fed. 
Oas.  No.  10,941. 

But  in  Berdan  Fire-Arms  Mfg.  Co.  ▼. 
Remington,  3  Off.  Gaz.  688,  Fed.  Cas.  No. 
1,336,  it  was  held  that  an  improvement 
which  becomes  necessary  in  the  manufac- 
tnre  of  a  patented  implement  in  order  to 
overcome  a  difficulty  growing  out  of  a  de- 
parture from  the  form  of  the  model,  and 
which  is  introduced  into  it  by  the  workman 
without  the  knowledge  of  the  patentee, 
cannot  be  appropriate  by  him  as  his  in- 
vention. 

Where  one  employs  another  to  make  a 
device,  pointing  out  the  distinct  and  dom- 
inating feature  of  his  improvement,  but 
does  not  make  anything  resembling  a  per- 
fect drawing  for  the  guidance  of  the  other, 
or  describe  the  proposed  construction  in  de- 
tail, the  maker  of  the  device  is  not  entitled 
to  claim  the  invention,  though  by  reason  of 
his  mechanical  skill  he  may  have  made  a 
neater  and  more  perfect  device  than  wa* 
in  the  mind  of  his  employer.  Huebel  t. 
Bernard,  16  App.  C.  0.  610. 

"But  where  the  suggestions  go  to  make 
ap  a  complete  and  perfect  machine,  em- 
bracing the  substance  of  all  that  is  em- 
bodied in  the  patent  subsequently  issued 
to  the  party  to  whom  the  suggestions  were 
made,  the  patent  is  invalid  because  the 
real  faivention  or  discovery  belonged  to  an- 
other." Agawam  Woolen  Co.  v.  Jordan,  7 
WalL  588,  603,  19  L.  ed.  177,  182. 

A  person  engaging  the  services  of  an  in- 
ventor, under  an  agreement  that  he  shall 
devote  his  ingenuity  to  the  perfecting  of 
a  machine  for  his  benefit,  can  lay  no  daim 
to  improvements  conceived  by  him  after 
the  expiration  of  such  agreement.  Apple- 
ton  V.  Bacon,  2  Black,  699,  17  L.  ed.  S38 
(case  involving  merely  an  examination  of 
evidence  bearing  upon  the  date  of  the  in- 
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«.  Employment  of  workman  tor  the  express 
purpose  of  making  inventions  for  the  em- 
ployer's benefit 

The  rule  applicable  to  another  olaas  of 
cases  has  been  thus  formulated  by  the  8a- 
preme  Court  of  the  United  States:  "If 
one  is  employed  to  devise  or  perfect  an  in- 
strument, or  a  means  for  accomplishing  a 
prescribed  result,  he  cannot,  after  success- 
fully accomplishing  the  work  for  which  he 
was  employed,  ptead  title  thereto  as  against 
His  employer.  That  which  he  has  been  em- 
ployed and  paid  to  accomplish  becomes, 
when  accomplished,  the  property  of  his  em- 
ployer. Whatever  rights  as  an  individual 
he  may  have  had  in  and  to  his  inventive 
powers,  and  that  which  they  are  able  to 
aooomplish,  he  has  sold  in  advance  to  his 
employer."  Solomons  t.  United  States,  137 
TJ.  S.  342,  346,  34  h.  ed.  667,  669,  1:1  Sup. 
Ct.  Rep.  88. 

From  a  remark  made  by  Bajley,  J.,  dur- 
ing the  argument  of  counsel  m  Bloxam  v. 
Elsee,  1  Ckt.  &  P.  665,  he  appears  to  have 
been  of  the  opinion  that,  in  a  ease  where  a 
skilfu^  person  is  employed  for  the  express 
purpose  of  inventing,  the  inventions  made 
by  him  will  so  far  TOlong  to  the  master  as 
to  enable  him  to  take  out  a  patent  for 
them.  But  no  expUdt  ruling  was  made  on 
this  point. 

The  following  is  a  brief  statement  of  the 
rule:  "If  the  patentee  be  employed  to  in- 
vent or  devise  such  improvements,  his  pat- 
ents obtained  therefor  belong  to  his  em- 
ployer, since,  in  making  such  unprovements, 
he  is  merely  doing  what  he  was  hired  to 
do."  QiU  V.  United  States,  160  U.  8.  428, 
136,  40  li.  ed.  480,  483,  16  Sup.  a.  Rep.  322, 
Compare,  also,  the  following  statement: 
"Where  one  person  agrees  to  invent  for  an- 
other, or  to  exercise  his  inventive  ability 
for  the  benefit  of  another,  the  inventions 
made  and  patents  procured  during  the  term 
of  service  covered  by  the  contract  belong  in 
equity  to  the  employer,  and  not  to  the  em- 
oyee."  Connelly  Mfg.  Co.  v.  Wattles,  49 
.  J.  Eq.  02,  23  Atl.  123  (injunction  re- 
straining UM  of  patents  by  employee  was 
denied  on  the  ground  of  the  alleged  con- 
tract not  having  been  satisfactorily  proved) . 
In  an  Illinois  ease  it  was  conceded,  ar- 
guendo, that  "where  the  ranployer  hires  a 
man  of  supposed  inventive  mind  to  invent 
for  the  employer  an  improvement  in  a  given 
machine,  under  a  special  contract  that  the 
employer  shall  own  the  invention  when 
made,  and,  under  such  employment,  such 
improvement  is  invented  by  the  person  so 
employed,  such  invention  may,  in  equity, 
become  the  property  of  the  employer."  Jol- 
iet  Mfg.  Co.  v.  Dice,  105  Dl.  649,  652. 

In  Pape  v.  Lathrop,  18  Ind.  App.  633,  46 
N.  E.  164,  where  the  employee  stipulated 
to  render  services  "as  inventor,"  and  to  as- 
sign any  patents  which  he  might  apply  for  by 
the  desire  of  his  employer,  the  court  stated 
the  accepted  doctrine  as  being  to  the  fol- 
lowing effect;  "Where  a  servant,  during 
his  employment,  and  while  using  the  time 
5L.R.A.(N.8.) 
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and  material  of  his  employer,  invents  new 
devices,  compounds,  or  machinery,  or  any 
useful  appliances  in  connection  with  the 
business  of  his  employer,  and  which  an 
used  in  the  business  of  the  employer,  vritb 
the  intention  or  understanding  that  they 
shall  belong  to  the  employer,  flie  same  bo- 
come  his  absolute  property,  and  such  in- 
ventor  has  no  interest  therein." 

In  Wilkens  v.  Spafford,  3  Bann.  &  Ard. 
274,  Fed.  Gas.  No.  17,659,  a  contract  that 
the  employer  should  have  the  "exclusive 
use"  of  the  inventive  faculties  of  the  em- 
ployee, and  of  such  inventions  in  machin- 
ery as  he  should  make  during  the  term  of 
service,  was  held  to  entitle  him,  without 
any  new  agreement,  to  the  exclusive  use  of 
the  machines  invented  by  the  employee 
during  the.prolongatitm  of  his  service  after 
the  expiration  of  the  term  of  his  original 
engagement 

The  rationale  of  the  cases  governed  by 
the  rule  thus  stated  is  that  there  is  a  spe- 
cial employment  for  the  limited  and  defi- 
nite pui^ose  of  inventing.  The  employee  is 
regarded  as  having  hired  out  to  his  em- 
ployer the  whole  of  his  inventive  powers, 
natural  and  acquired,  so  far  as  regards  the 
particular  improvements  to  the  attainment 
of  which  his  experiments  are  to  be  directed. 

In  a  case  in  which  the  right  of  a  servant 
to  take  out  letters  patent  in  his  own  name 
was  denied,  the  court  observed:  "The  spe- 
cial service  of  inventing  is  the  entire  scope 
of  the  employment,  .  .  .  the  servant 
has  no  right  to  think  or  invent  for  him- 
self on  this  particular  subject-matter  in 
hand.  He  must  get  out  of  such  a  relation 
before  he  can  claim  the  product  of  his  work 
under  such  an  emp!'\yment.  He  cannot  car- 
rv  off  both  his  salary  and  the  only  valua- 
ble product  of  his  work  under  such  an  em- 
ployinent,  leaving  his  master  with  his  use- 
less models,  the  results  of  his  uselessly 
spent  money  on  tools,  machinery,  time,  la- 
bor of  self  and  employees,  with  only  a  li- 
cense or  shop  right  which  is  not  assignablo 
or  useful  in  any  way  save  to  himself.  Suck 
a  result  would  necessarily  defeat  the  whole 
purpose  of  the  contract  and  the  contract- 
ing parties.  The  cases  resulting  in  mere 
license  were  those  of  general  employment; 
at  all  events,  they  were  not  spedal  employ- 
ments for  the  limited  service  of  inventing." 
Annin  v.  Wren,  44  Hun,  366. 

The  ground  upon  wbJch  such  oases  ara 
distinguishable  from  those  discussed  in  11^ 
c,  supra,  is  that  in  the  latter  a  merely  gen- 
eral employment  is  involved.  In  one  of 
those  cases,  Hapgood  v.  Hewitt,  119  U.  8. 
227,  30  L.  ed.  370,  7  Sap.  Ct  Rep.  193,  the 
doctrine  laid  down  Is  explicitly  declared  not 
to  be  applicable  where  there  is  m  special 
employment  to  invent. 

In  Illinois  it  has  been  laid  down  that  "tho 
law  inclines  so  strongly  to  the  rule  that 
the  invention  shall  be  the  property  of  ita 
inventor  that  nothing  short  of  a  clear  and 
specific  contract  to  that  effect  will  vest  tlio 
property  of  the  invention  in  the  mnjioywr, 
to  the  exclusion  of  the  inventor/L    Upon 
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this  ground,  the  court  held,  in  the  case 
cited,  that  an  agreement  by  an  employee 
to  give  his  employer  the  benefit  of  any  im- 
provements he  might  make  in  two  specified 
kinds  of  machines  should  not  be  construed 
in  such  a  sense  as  to  entitle  the  employer 
to  demand  the  assignment  of  his  interest 
in  an  invention  relating  to  a  machine  of 
another  description,  although  the  employer 
had  added  the  msuiufacture  of  that  machine 
to  his  other  business,  and  the  employee  had, 
with  the  consent  of  his  employer,  and  with 
the  assistance  of  his  coemployees,  spent  a 
portion  of  his  time  in  perfecting  his  inven- 
tion. Joliet  Mfg.  Co.  V.  Dice,  105  111.  649, 
Affirming  11  111.  App.  100.  It  was  urged 
that  a  provision  of  the  oontrtuit,  to  the  ef- 
fect that  the  employee  would  work  for  the 
beat  interests  of  the  company  in  every  way 
that  he  could,  and  that  such  aid,  in  what- 
ever way  given,  should  belong  to  the  com- 
pany,— that  is,  future  improvements  that  he 
might  cause  to  be  made, — was  broad  enough 
to  include  the  invention  of  the  improve- 
ments in  the  third  machine.  But  the  court 
was  of  opinion  that,  taken  in  connection 
with  the  context,  these  words  clearly  had 
reference  only  to  improvements  to  be  made 
in  the  specified  machines,  and  had  no  refer- 
ence to  any  other.  With  respect  to  the  ar- 
gument that,  when  the  employee  consented 
to  devote  part  of  his  time  in  superintend- 
ing the  manufacture  of  the  third  machine, 
and  also  to  devote  part  of  his  time  to  the 
making  of  an  improved  machine  of  that 
kind,  he  thereby  necessarily  contracted  that 
the  invention,  when  perfected,  should  be  the 
exclusive  property  of  complainant,  the 
court  remarked  that  these  circumstances 
might  render  the  machine  actually  made 
the  property  of  complainant,  and,  in  eijuity, 
might  amount  to  a  license  to  complainant 
to  use  the  machine  made,  and  possibly  to 
a  license  to  make  and  use  other  like  ma- 
chines. But  this  was  the  most  the  em- 
ployer could  claim. 

t.  Refusal  of  employee  to  disclose  the  re- 
sults of  discoveries  made  by  him;  when 
deemed  to  b«  a  breach  of  duty. 

An  employer's  enjoyment  of  such  specific 
benefits  as  he  may  be  entitled,  under  the 
contract  of  hiring,  to  derive  from  the  ex- 
periments of  an  employee  is  necessarily  de- 
pendent upon  his  acquiring  a  knowledge  of 
the  results  of  those  experiments.  Accord- 
ingly, an  employee  who  refuses,  when  re- 
quested, to  disclose  to  his  employer  the  dis- 
coveries made  in  the  course  of  his  investi- 
gations is  guilty  of  a  breach  of  duty  which 
will  justify  the  employer  in  rescinding  the 
contract. 

The  discharge  of  the  employee  was  held 
to  be  proper,  where  the  employer,  in  con- 
sideration of  giving  permanent  work  to  the 
employee  and  increasing  his  salary  from 
year  to  year,  was  to  have  the  benefit  of 
all  experiments  and  discoveries  of  the  em- 
ployee, and  the  employee  refused,  without 
extra  compensation,  to  disclose  a  process 
which  he  had  discovered.  Silver  Spring 
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Bleaching  &  Dyeing  Co.  r.  Woolworth,  18 
R.  I.  729,  IB  Atl.  628.  Discussing  the  at- 
tempt of  the  employee  to  excuse  himself  by 
setting  up  that  the  corporation  was  the 
first  to  break  the  contract  by  previously 
refusing  an  increase  of  salary,  the  court 
said:  "The  answer  of  the  corporation  is 
that  it  was  only  for  valuable  discoveries 
that  the  increase  was  to  be  given,  and  that 
the  previous  discoveries  were  without  value ; 
and  the  jury  may  have  deemed  this  answer 
sufficient.  The  remedy  for  the  defendant,  if 
he  was  not  satisfied  with  the  compensation 
which  he  was  receiving,  was  to  decline  to 
undertake  the  experiment  until  he  was  sat- 
isfied, not  to  make  the  experiment  at  the 
expense  of  the  corporation,  as  its  servant, 
and  then  refuse  to  disclose  the  result.  .  . 
.  The  defendant  refused  disclosure  unless 
the  corporation  would  agree  beforehand,  not 
to  carry  out  the  alleged  contract,  but  to  do 
something  entirely  different.  He  thus  re- 
pudiated the  contract  which  he  now  claims 
that  he  is  entitled  to  the  benefit  of,  and 
put  himself  in  an  attitude  of  hostility  to 
his  employer,  indeed  defying  his  employer, 
if  he  used  the  language  attributed  to  him. 
And  the  jury,  if  this  was  so,  might  prop- 
erly consider  the  dismissal  justified." 

The  general  statement  above  is  also  sus- 
tained by  the  decision  in  Clark  v.  Femoline 
Chemical  Co.  2S  Jones  ft  S.  86,  23  N.  Y. 
8.  R.  064,  5  N.  Y.  Supp.  100. 

nL  literary  work  of  employees. 

a.  Rights  of  an  employer  in  respect  to  the 
results  of  literary  or  artistic  work  per- 
formed by  the  employee;  generally. 

Generally  speaking,  one  who  employs  an- 
other person  to  perform  literary  or  turtistie 
work  u  not  deemed  to  be,  within  the  mean- 
ing of  the  copyright  acts,  the  "author"  of 
what  is  produced  by  the  labor  of  his  em- 
ployed 

In  Nottage  v.  Jackson,  L.  R.  11  Q.  B.  Div. 
027,  A  and  B  carried  on  business  in  copart- 
nership as  photographers  under  the  firm  of 
the  L.  Company.  They  did  not  take  photo- 
graphs themselves,  but  employed  managers 
and  a  large  staff  of  photographic  artists 
and  assistants.  One  of  their  managers, 
thinking  that  the  photograph  of  the  Aus- 
tralian cricketers  would  sell  well,  arranged 
for  the  photographs  to  be  taken  without 
any  payment  being  made  for  taking  them, 
and  sent  one  of  the  artists  in  the  employ 
of  the  firm  to  take  the  negative.  iSrom 
this  negative  the  photograph  was,  in  the 
usual  way,  produced  and  sold  by  the  firm 
in  the  ordinary  course  of  business;  and  A 
and  B  registered  themselves,  under  the 
copyright  act  of  1862,  in  their  individual 
names,  as  the  "proprietors  and  authors"  of 
the  photograph.  In  an  action  by  the  firm 
to  restrain  the  pirating  of  their  copyright 
in  the  photogra^,  it  was  held  that  A  and 
B  were  not  the  "authors"  of  the  photo- 
graph, and  that  the  registration  was  not  a 
good  one  under  the  act,  although  the  state- 
ment that  the  partners  were  "proprieton^ 
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was  ct  rrect.  Lord  Brett  said :  "We  under- 
stand that  all  the  selling  photographers 
have  come  to  the  conclusion  that  they  are 
the  authors  of  the  photographs  they  sell, — 
that  is,  the  people  who  pay  the  servants; 
that  they  are  the  only  persons  who  are  in- 
terested in  the  photograph  at  the  time  it  is 
done.  They  think  that  they  are  the  au- 
thors of  the  photograph  because  the  photo- 
graph is  made  and  formed  by  the  work  of 
their  mere  servants.  I  cannot  tell  whether 
the  person  who  drew  this  act  of  Parliament 
had  that  idea  or  not;  but  I  am  not  satisfied 
in  my  mind  that  he  had,  because  it  is  full  of 
difficulties."  It  was  intimated,  but  not  ex- 
pressly decided,  that  the  person  who  took 
the  negative  was  the  "author." 

To  the  same  effect,  see  Kenrick  ▼.  Law- 
rence, L.  R.  25  Q.  B.  Div.  99,  where  a  reg- 
istration as  "author,"  by  a  person  who  had 
employed  an  artist  to  make  a  drawing  which 
he  was  himself  incapable  of  making,  was 
held  to  be  void. 

See  also  the  cases  cited  in  the  next  three 
subdivisions. 

The  American  doctrine  !■  the  same.  See 
Pierpont  v.  Fowle,  2  Woodb.  &  M.  46,  Fed. 
Cas.  No.  11,152;  Apwill  ▼.  Ferrett,  2  Blatchf . 
39,  Fed.  Cas.  No.  640;  Little  v.  Gould,  2 
Blatchf.  362,  Fed.  Cas.  No.  8,395. 

This  rule  is  subject  to  an  exception, 
where  the  contract  is  one  which  provides 
that  he  shall  participate  in  the  work  to  an 
extent  sufficient  to  entitle  him  to  be  re- 
garded as  a  "joint  author."  In  order  to 
constitute  such  authorship  it  must  be  the 
result  of  a  preconcerted  joint  design. 
Mere  alterations,  additions,  or  improvements 
by  the  employer,  whether  with  or  without 
the  sanction  of  the  employee,  will  not  en- 
title the  former  to  claim  to  be  "joint  au- 
thor" of  the  work.  Levy  v.  Rutley,  L.  R. 
6  C.  P.  523.  There  the  plaintiff,  the  lessee 
of  a  theater,  employed  one  W.  to  write  a 
play  for  him,  suggesting  the  subject.  W. 
having  completed  it,  the  plaintiff  and  some 
members  of  his  company  introduced  various 
alterations  in  the  incidents  and  in  the  dia- 
logue, to  make  the  play  more  attractive, 
and  one  of  them  wrote  an  additional  scene. 
It  was  held  that  these  circumstances  did 
not  make  the  plaintiff  joint  author  of  the 
play  with  W.  The  play  being  finished,  a 
sum  of  £4  15  s.  was  paid  to  Vf.  on  account, 
and  he  signed  a  receipt,  drawn  wp  by  the 
plaintiff's  attorney,  as  follows:  '"Received 
of  Mr.  L.  (the  plaintiff)  the  sum  of  £4 
15  s.  [on]  account  of  16  guineas  for  my 
share,  title,  and  interest  as  coauthor  with 
him  in  the  drama  entitled,  etc. ;  balance  of 
15  guineas  to  be  paid  on  assigning  my  share 
to  him."  The  balance  was  never  paid,  nor 
was  any  assignment  executed  by  W.  Held, 
no  evidence  that  the  plaintiff  was  either 
"joint  author"  or  assignee  of  the  author. 

Under  some  circumstances,  however,  the 
employer  may  acquire,  by  virtue  of  the  con- 
tract, the  rights  of  a  prospective  "proprie- 
tor" of  the  work  to  be  produced,  and  become 
entitled  in  tliis  capacity  to  the  protection  of 
the  acts.  This  situation  is  predieable 
whenever  it  is  a  reasonable  inference  that 
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the  parties  intended  that  the  ownership  of 
the  work  was  to  vest  in  the  employer  as 
soon  as  it  should  come  into  existence.  Their 
intention  in  this  regard  may  be  established 
by  express  evidence  bearing  directly  upon  the 
point.  See,  for  example.  Trade  Auxiliary 
Co.  ▼.  Middlesborough  &  D.  Trademen's  Pro- 
tection Asso.  L.  R.  40  Ch.  Div.  425;  Law- 
rence V.  Dana,  4  Cliff.  1,  Fed.  Cas.  No.  8,- 
136;  Mallory  v.  Mackaye,  88  Fed.  122. 

Their  intention  may  also  be  implied  from 
the  contract. 

For  cases  explicitly  recognizing  the  prin- 
ciple that  it  is  not  necessary  to  show  that 
the  contract  embraced  express  words  confer- 
ring the  copyright  upon  the  employer,  see 
the  following  cases,  cited  in  HI.,  f,  infra; 
Sweet  ▼.  Benning,  16  C  B.  459;  Lawrence 
V.  Aflalo  [1904]  A.  C.  17;  Lamb  v.  Evans 
[1893]  1  Ch.  218.  The  same  principle  is 
taken  for  granted  in  most  of  the  other  cases 
cited  in  the  following  subdivisions. 

Where  the  rights  of  the  parties  are  to 
be  determined  on  the  footing  of  an  implica- 
tion the  effect  of  the  contract  is  ascertained 
from  a  consideration,  not  merely  of  its  pro- 
visions, but  also  of  the  nature  of  the  stip- 
ulated work.  The  question  to  be  decided  is 
one  of  fact,  and  each  case  must  be  dealt 
with  on  its  own  merits.  Lord  Davey  in 
Lawrence  v.  Aflalo,  supra. 

Cases  of  the  kind  with  which  we  are  now 
concerned  are  not  controlled  by  any  rul« 
analogous  to  that  applied  in  the  cases  which 
proce&d  upon  the  principle  that  the  product 
of  the  labor  of  a  servant  hired  for  the  ex- 
press purpose  of  making  improvements  in 
mechanical  devices  becomes  the  property  of 
his  master  at  the  moment  of  production. 
(See  n.,  e,  supra.)  It  is  considered  that 
literary  productions  stand  upon  different 
and  higher  gfround  from  that  occupied  by 
mechanical  inventions;  that  the  intention 
of  the  legislature  in  the  enactments  relating 
to  copyright  is  to  elevate  and  protect  lit- 
erary men;  that  such  an  intention  can  b« 
effectuated  only  by  holding  that  the  actual 
composer  of  the  work  was  the  author  and 

{>roprietor  of  the  copyright,  and  that  no  re- 
ation  existing  between  him  and  an  em- 
ployer who  takes  no  intellectual  part  in  the 
production  of  the  work  can,  without  an  as- 
signment in  writing,  vest  the  proprietorship 
of  it  in  the  latter.  Shepherd  ▼.  Conquest,  17 
C.  B.  444. 

b.  Rights  of  parties  in  regard  to  books. 

It  has  been  held  that  a  tradesman  who 
employs  a  person  for  remuneration  to  com- 
pile a  book  of  designs  must  be  taken  to  be 
the  equitable  assignee  of  the  copyright,  and 
therefore  entitled  to  restrain  the  publication 
of  designs  copied  from  the  book.  Grace  ▼. 
Newman,  L.  R.  19  Eq.  623.  This  decision 
was  distinguished  in  a  later  eiise,  in  which 
it  was  held  that  the  registration  of  a  book 
under  the  copyright  act  of  1842,  in  the  name 
of  the  author  of  the  letterpress,  does  not 
confer  any  protection  in  respect  of  draw- 
ings made,  for  the  purpose  of  illustrating 
the  book,  by  an  employee  in  whom  the  art 
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copyright  is  rested.    Petty  v.  Taylor  [1897] 
1  Ch.  455. 

On  th<»  other  hand,  a  surrender  of  an 
author's  copyright  will  not  he  inferred 
where  all  the  provisions  of  a  contract  by 
which  he  agrees  to  prepare  a  legal  work  at 
the  expense  of  his  employer,  and  to  accept 
half  the  profits  as  his  remuneration,  have 
relation  to  the  printing  apd  publishing  of 
the  work,  and  to  the  mode  of  paying  the 
expenses  to  be  incurred.  Under  such  cir- 
cumstances, the  employee  merely  gives  the 
sole  right  of  printing  and  publishing  to 
the  employer.  Stevens  v.  Benning,  24  L.  J. 
Ch.  N.  S.  153  (assignee  of  original  publisher 
held  not  to  be  entitled  to  an  injunction  re- 
straining a  third  publisher  from  bringing  out 
another  edition  of  the  book). 

e.  Dramatic  piece*. 

One  who  employ*  another  person  to  write 
a  play  for  him  does  not,  merely  bjr  reason 
of  such  employment,  acquire  an  inchoate 
right  of  property  in  chat  play.  Levy  v. 
Rutley,  L.  R.  «  a  P.  623. 

In  Shepherd  v.  Conquest,  17  C.  B.  427,  the» 
proprietors  of  a  theater  employed  an  _  au- 
thor to  compose  for  them  a  dramatic  piece, 
paying  him  a  weekly  salary  and  traveling 
expenses.  There  was  no  contract  in  writing, 
nor  any  assignment  or  registry  of  the  copy- 
right; but  a  mere  verbal  understanding  that 
the  plaintiffs  were  to  have  the  sole  right 
•f  representing  the  piece  in  London.  It  was 
held  that  the  plaintiffs  were  not  assignees 
of  the  copyright,  nor  had  they  such  a  right 
or  interest  therein  as  to  entitle  them  to 
maintain  an  action  for  penalties  under  3  & 
4  Wm.  rv.,  chap.  16,  which  gives  the  sole 
liberty  of  representing,  or  causing  to  be 
represented,  at  any  place  of  dramatic  enter- 
tainment to  the  author  of  any  tragedy, 
comedy,  play,  opera,  farce,  or  any  other 
dramatic  piece  of  entertainment  (extended 
to  musical  compositions  by  5  &  6  Vict, 
chap.  45,  §§  20,  21);  and  that,  though 
the  jury  had  found  that  there  was  an 
agreement  between  the  plaintiffs  and  the 
author  by  which  the  piece,  when  composed, 
was  to  be  the  property  of  the  plaintiffs, 
who  had  agreed  to  pay  for  it,  that  finding 
was  immaterial,  because  the  effect  of  the 
statute  was  that,  if  the  composition  was 
solely  that  of  the  person  so  employed  to 
produce  it,  he  was  the  sole  proprietor  of  the 
copyright  and  right  of  representation,  and, 
in  the  absence  of  any  assignment  in  writing, 
those  who  employed  him  could  not  set  up 
any  right  in  respect  of  such  composition. 
Jervis,  Ch.  J.,  said;  "We  do  not  think  it 
necessary  in  the  present  case  to  express  any 
opinion  whether,  imder  any  circumstances, 
the  copyright  in  a  literary  work,  or  the  right 
of  representation,  can  become  vested  ah 
initio  in  an  employer  other  than  the  person 
who  has  actually  composed  or  adapted  a 
literary  work.  It  is  enough  to  say,  in  the 
present  case,  that  no  such  effect  can  be  pro- 
duced where  the  employer  merely  suggests 
the  subject,  and  has  no  share  in  the  design 
or  execution  of  the  work,  th«  whole  of 
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which,  so  far'  as  any  character  of  originality 
belongs  to  it,  flows  from  the  mind  of  the 
person  employed.  It  appears  to  us  an  abuse 
of  terms  to  say  that,  in  such  a  case,  the 
employer  is  the  author  of  a  work  to  which 
his  mind  has  not  contributed  an  idea;  and 
it  ia  Upon  the  author  in  the  first  instance 
that  the  right  is  conferred  by  the  statute 
which  creates  it." 

This  rule  holds,  even  though  the  employer 
may  have  suggested  the  subject.  Shepherd 
V.  Conquest,  supra. 

The  rule  also  holds  though  the  employee 
may  be  an  aetor  in  the  service  of  the  em- 
ployer, and  the  agreement  provides  that  the 
play  is  to  be  acted  at  the  theater  of  the  em- 
ployer, and  that  the  employee  is  to  act  in 
it  himself  as  long  as  it  will  run,  receiving  a 
share  of  the  profits  as  a  compensation. 
Boucicault  ▼.  Fox,  5  Blatchf.  87,  Fed.  Cas. 
No.  1,691  (employee  held  entitled  to  take 
out  the  copyright,  even  after  the  play  had 
been  acted).  The  court  said:  "The  title 
to  literary  property  is  in  the  author  whose 
intellect  has  given  birth  to  the  thoughts  and 
wrought  them  into  the  composition,  unless 
he  has  transferred  that  title,  by  contract,  to 
another.  In  the  present  case,  no  such  con- 
tract is  proved.  The  most  that  could  possi- 
bly be  said,  in  regard  to  the  right  of  Stuart, 
or  his  trustee,  in  the  play,  is  that  the  ar- 
rangement entitled  them  to  have  it  per- 
formed at  the  Winter  Garden  as  lon^  as  it 
would  run.  There  is  not  the  slightest 
foundation  upon  which  they,  or  either  of 
them,  can  rest  a  claim  to  the  literary  prop- 
erty in  the  manuscript.  That  property  was 
in  the  plaintiff,  subject,  at  most,  to  a  license 
or  privilege,  in  favor  of  Stuart  and  Fields, 
to  have  the  piece  performed  at  the  Winter 
Garden.  ...  A  man's  intellectual  pro- 
ductions are  peculiarly  his  own,  and,  al- 
though they  may  have  been  brought  forth 
by  the  author  while  in  the  general  employ- 
ment of  another,  yet  he  will  not  be  deemed 
to  have  parted  with  bis  right  and  trans- 
ferred it  to  his  einployer,  unless  a  valid 
agreement  to  that  effect  is  adduced." 

A  similar  decision  with  respect  to  the 
same  contract  was  rendered  in  Roberts  v. 
Mvers,  Bninner,  CoL  Gas.  698,  Fed.  Ca*.  No. 
ir,906. 

d.  Musical  composition*. 

Where  a  musical  piece  which  can  proper- 
ly be  described  as  independent  is  composed 
in  pursuance  of  a  contract  of  employment, 
it  will  not  be  inferred  from  the  mere  fact 
of  the  employment  that  it  is  the  intention 
of  the  parties  that  the  sole  liberty  of  per- 
forming the  piece  should  vest  in  the  em- 
ployer. Eaton  V.  Lake,  L.  R.  20  Q.  B.  Div. 
378.  There  the  plaintiff,  who  had  been  em- 
ployed by  the  defendant,  the  proprietor  of 
a  music  hall,  as  the  conductor  of  the  or- 
chestra, at  a  weekly  salary,  and  had  been  in 
the  habit  of  composing  the  music  for  ballets 
performed  there,  receiving  payments  of 
varying  amounts  from  the  defendant  in  re- 
spect to  such  compositions,  composed  the 
music  for  *  Christmas  ballet,  to  be  per- 
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formed  at  the  defendant's  music  hall;  but, 
while  the  piece  was  running,  he  threw  up 
his  engagement  as  conductor,  and  took 
away  the  musical  score  and  band  parts  nec- 
essary for  the  performance  of  tne  music 
It  was  subsequently  arranged  orally  be- 
tween  the  plaintiff  and  the  defendant  that 
the  plaintiff'  should  give  up  ine  score  and 
band  parts  to  the  defendant  in  consideration 
of  a  certain  sum  by  the  latter.  The  de- 
fendant afterwards  continued  to  perform 
the  piece  with  the  plaintiff's  music,  and  the 
plaintiff  brought  an  action  to  recover  penal- 
ties in  respect  to  such  subsequent  perform- 
ances. The  jury  found  that  the  music  com- 
posed for  the  ballet  by  the  plaintiff  was  a 
substantial,  independent,  musical  composi- 
tion, and  that  the  plaintiff  had  not  sold  his 
rights  therein  to  the  defendant.  It  was 
held  that,  in  the  absence  of  any  assignment 
or  consent  to  the  representation  of  the  com- 
position in  writing,  given  by  the  plaintiff, 
the  performances  were  contrarjr  to  the  right 
of  the  author,  and  that  the  action  was  main- 
tainable. The  finding  of  the  jury  was  de- 
clared to  be  inconsistent  with  the  view 
urged  by  the  defendant,  that  the  nature  of 
the  agreement  was  such  that  he  was  from 
the  very  inception  of  its  existence  the  owner 
of  this  composition  in  law.  The  decision  in 
Shepherd  v.  Conquest,  17  0.  B.  427,  was  ap- 
proved. 

In  Storace  t.  Longman  (1788)  an  im- 
reported  case  cited  in  Clementi  v.  Golding, 
S  Oampb.  25,  where  the  plaintiff  sued  for 
the  infringement  of  his  copyright  in  a  mu- 
sical air,  the  defendant  adduced  evidence  to 
prove  that  the  song  was  composed  to  be 
sung  at  the  Italian  opera,  and  thac  all 
compositions  so  performed  were  the  proper- 
ty of  the  house,  not  of  the  composer.  Lord 
Kenyon  said  that  this  defense  could  not 
be  supported;  that  the  statute  vests  the 
property  in  the  author,  and  that  no  such 
private  regulation  could  interfere  with  the 
public  right.  It  seems  open  to  question, 
however,  whether  this  evidence  was  not 
competent  as  bearing  upon  the  intention  of 
the  parties. 

On  the  other  hand,  a  person  employed 
by  the  author  and  designer  of  an  entire  dra- 
matic representation  or  entertainment  to 
compose  the  incidental  music  for  the  play 
to  be  produced,  upon  the  terms  that  the 
music  shall  become  a  part  of  the  play,  and 
that  the  employee  shall  have  the  sole  lib- 
erty of  performing  that  music,  as  accessory 
to  the  play,  is  not  regarded  as  being,  with- 
in the  language  of  the  statute,  the  owner 
or  proprietor  of  the  musical  composition. 
The  principle  upon  which  the  court  proceed- 
ed in  the  case  cited  was  essentially  this, — 
that,  under  any  other  doctrine,  the  labor, 
skill,  and  capital  bestowed  by  the  ranployer 
upon  the  preparation  of  the  entertainment 
might  all  be  thrown  away,  and  the  entire 
object  of  it  frustrated,  and  the  speculation 
defeated,  aa  a  result  of  one  contributor's 
withdrawing  his  portion.  Hatton  v.  Kean, 
7  C.  B.  N.  8.  268.  Crowder,  J.,  said:  "The 
music  in  question  having  been  composed  by 
the  plaintiff  under  an  express  engagement 
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with  the  defendant,  and  for  the  defendaat, 
and  having  been  paid  for  by  the  defendant, 
the  plaintiff  never  had  any  separate  proper- 
ty therein,  and  consequently  he  could  hav« 
no  right  to  prevent  the  representation  of  it 
by  the  defendant."  With  regard  to  thia 
case.  Lord  Ksher,  during  the  argument  of 
counsel  in  Eaton  v.  Lake,  supra,  observed: 
"Assuming  the  fficts  alleged  by  the  plea 
.  .  .  to  be  true,  a  jury  could  not  have 
found  on  those  facts  that  the  composition 
was  an  independent  composition." 

Hatton  V.  Kean  was  followed  in  Waller- 
stein  V.  Herbert,  16  L.  T.  N.  S.  463.  There 
the  plaintiff  was  engaged  for  certain  re- 
ward as  musical  director  for  the  season, 
and  he  was  to  procure  and  pay  all  musical 
performers,  to  furnish  all  the  musical  in- 
struments, to  provide,  lead,  and  perform 
overtures,  entr'actes  music,  and  all  the  mu- 
sic incidental  to  the  dramatic  performances; 
and  they  might  be  either  original  composi- 
tions of  the  plaintiff,  or  be  selected  from  the 
works  of  other  composers.  Certain  inci- 
dental music  composed  in  pursuanoe  of  thia 
engagement  was  held  to  have  become  part 
and  parcel  of  the  play  to  which  it  wa« 
accessory.  In  his  work  on  Copyright,  4th 
ed.  p.  109,  Mr.  Copinger  expresses  the  opin- 
ion that  the  decision  was  erroneous,  ia 
view  of  the  facts. 

e.  Abstracts  from  oflBcial  reeords.  ~ 

It  has  been  held  that,  in  the  absence  of 
evidence  of  a  special  agreement,  it  will  not 
be  implied  that  the  copyright  in  abstracts 
made  by  an  employee  from  registered  docu- 
ments in  a  record  office  belongs  to  the  em- 
ployer. Trade  Auxiliary  Co.  t.  Jackson,  4 
Times  L.  R.  130. 

f.  Encyclopedias  and  periodicals 

In  England  the  rights  of  employer  and 

employee  in  relation  U>  these  desoiptions  of 
literary  productions  are  defined  by  I  18  of 
the  act,  .5  &  6  Vict.,  chap.  46,  which  pro- 
vides that  a  publisher,  or  other  person,  who 
projects  and  carriee  on  &n  encyclopedia,  mag- 
azine, periodical  work,  etc,  and  employs 
other  persons  to  compose  portions  of  sndi 
works,  "on  the  terms  that  the  copyrights 
therein  shall  belong  to  the  employer,"  shall 
have  the  same  rights  in  those  compositions 
as  if  he  were  the  author. 

In  cases  controlled  by  this  provision  the 
onus  of  proving  it  to  have  been  the  inten- 
tion of  the  parties  that  the  copyright  is  to 
be  the  property  of  the  employer  lies  on 
him.  Lamb  v.  Evans  [1893]  1  Ch.  218,  per 
Lindley,  L.  J.;  Trade  Auxiliary  Co.  y. 
Jackson,  4  Times  L.  R.  140;  Walter  t. 
Howe,  L.  R.  17  Ch.  Div.  708  (proprietor  of 
a  newspaper  not  entitled  to  sue  in  respect  to 
a  piracy  of  any  article  therein,  where  be 
merely  proves  that  the  author  of  the  artiele 
has  been  paid  for  his  services). 

But  the  accepted  doctrine  is  ttiat,  in  the 
absence  of  special  circumstances,  or  an  ex- 
press stipulation,  indicating  a  contrary  in- 
tention, a  contract  by  which  a  person  is  em- 
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ployed  and  paid  to  execute  work  which  is 
to  conatitute  a  portion  of  one  of  the  publi- 
cations which  fall  within  the  purview  of 
the  provision  should  he  construed  as  vest- 
ing the  copyright  in  the  employer. 

In  Sweet  v.  Benning,  16  0.  B.  460  (defend- 
ant sued  for  pirating  the  headnotes  in  the 
Jurist  Reports),  Jarvis,  Oh.  J.,  laid  down 
the  law  as  follows:  "Where  the  proprietors 
of  a  periodical  employ  a  gentleman  to  write 
a  given  article,  or  a  series  of  articles  or  re- 
ports, expressly  for  the  purpose  of  publica- 
tion therein,  of  necessity  it  is  implied  that 
the  copyright  of  the  articles  so  expressly 
written  for  midh  periodical,  and  paid  for  by 
the  proprietors  and  publishers  thereof,  shall 
be  the  property  of  such  proprietors  and  pub- 
lishers; otherwise,  it  might  be  that  the  au- 
thor might,  the  day  after  his  article  has 
been  published  by  the  persons  for  whom  he 
contracted  to  write  it,  republish  it  in  a  sep- 
arate form,  or  in  another  serial,  and  there 
would  be  no  correspondent  benefit  to  the 
original  publishers  for  the  payment  they 
had  made."  Maule,  J.,  was  of  opinion  that, 
"where  a  man  employs  another  to  write  an 
article,  or  to  do  anything  else  for  him,  un- 
less there  is  something  in  the  surrounding 
circumstances,  or  in  the  course  of  dealing' 
between  the  parties,  to  require  a  different 
construction,  in  the  absence  of  a  specdal 
agreement  to  the  contrary,  it  is  to  be  un- 
derstood that  the  writing  or  other  thing  is 
produced  upon  the  terms  that  the  copyright 
therein  shall  belong  to  the  employer, — sub- 
ject, of  course,  to  the  limitation  pointed  out 
in  the  ISth  section  of  the  act." 

In  Lamb  ▼.  Evans  [1803]  1  Oh.  218,  Re- 
versing[1802]S  Ch.  482  (proprietor  of  trades 
directory  consisting  of  advertisements  fur- 
nished by  tradesmen  and  classified  under 
headings  denoting  the  different  trades, 
which  headings  were  oomposed  by  the  plain- 
tiff, the  registered  proprietor,  or  by  persons 
paid  by  him  to  compose  them,  held  to  have 
a  copyright  in  all  the  headings,  and,  semble, 
in  the  mass  of  advertisements,  as  arranged), 
Lindley,  L.  J.,  said:  "In  drawing  the  infer- 
ence, regard  must  be  had  to  the  nature  of 
the  articles,  which  are  here  merely  the  head- 
ings to  groups  of  advertisements  with  trans- 
lations, and  the  view  expressed  by  Mr.  Jus- 
tice Sbule  in  Sweet  v.  Benning,  16  C.  B. 
484,  mav  be  very  safely  acted  upon,  viz., 
that  prima  facie,  at  all  events,  you  wUl 
infer,  in  the  absence  of  evidence  to  the  con- 
trary, from  the  fact  of  employment  and  pay- 
ment, that  one  of  the  terms  was  that  the 
copyright  should  belong  to  the  employer. 
That  is  not  a  necessary  inference;  but  in  a 
ease  of  this  sort,  where  any  other  inference 
would  be  nnbusiness-Iike,  I  should  not  hesi- 
tate, myself,  to  draw  that  inference.  Hav- 
ing regard  to  the  employment  and  payment 
and  the  kind  of  work  which  one  party  was 
doing  for  the  other,  I  draw  the  inference  of 
fact  that  the  work  was  done  upon  the  terms 
that  the  copyright  in  these  headings,  which 
are  of  no  use  to  anybody  but  the  plaintiff. 
should  be  his."  "What,"  said  Kay,  L.  J., 
"is  the  fair  inference  from  the  facts  of  the 
ease?  Surely  the  inference  is  that  the  man 
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who  is  to  go  to  the  expense  of  printing  and 
publishing  this  book  will,  as  between  him 
and  the  agents  he  may  have  employed  to 
assist  him  in  the  compilation  of  it,  have  in 
himself  whatever  property  the  law  will  give 
him  in  that  book.  That  is  the  inference  I 
should  certainly  draw." 

In  Lawrence  v.  Aflalo  [1904]  A.  C  17, 
Reversing  [1903]  I  Ch.  318,  which  affirmed 
[1902]  1  Oh.  264  (publisher  of  expensive 
encyclopedia  of  sport  held  to  be  entitled  to 
the  copyright  of  articles  written  for  it  by 
the  editor,  and  by  other  persons  employed 
by  the  editor).  Lord  Davey,  after  briefly 
stating  the  evidence,  said:  "These  are  aU 
the  material  facts  of  the  case;  and  I  have 
to  ask  myself.  What  is  the  inference  that  I 
draw  from  those  facts?  That,  I  repeat,  is 
a  matter  of  fact,  and  not  a  matter  of  law. 
No  doubt  one  may  gain  some  assistance 
from  the  way  in  which  a  similar  set  of  facts 
has  been  regarded  in  other  cases;  but  after 
all,  where  it  is  a  question  of  fact,  each  case 
must  stand  upon  its  own  merits.  My  lords, 
if  I  were  to  express  my  opinion  as  a  jury- 
man upon  the  facts  I  have  mentioned,  I 
should  say  that  it  was  one  of  the  terms  on 
which  these  gentlemen  were  employed  to 
write  articles  for  the  encyclopedia  that  the 
copyright  should  belong  to  the  proprietor; 
and  I  say  so  for  this  reason:  The  ency- 
clopedia was  to  be  his  property;  it  was  to 
be  his  book;  he  was  to  enjoy  the  benefit 
and  receive  the  profit  to  b«  derived  from  its 
publication;  and,  therefore,  I  should  as- 
sume that,  in  buying  the  sjiicles  written  > 
by  these  gentlemen,  the  inference  is  that 
both  parties  intended  that  the  proprietor 
should  have  the  right  that  was  necessary 
for  him  adequately  to  protect  the  property 
which  he  had  purchased,  and  the  enterprise 
for  the  purpose  of  which  these  articles  were 
intended  to  be  used."  Lord  Halsbury  ob- 
served: "I  ean  entertain  no  doubt  that 
this,  like  a  great  many  other  things  in  law, 
is  one  of  those  inferences  which  you  are  en- 
titled to  draw,  but  for  which  you  can  lay 
down  no  abstract  rule."  In  this  case  the 
house  of  lords  decline  to  adopt  the  view  of 
Romer  and  Stirling,  L.  JJ.,  to  the  effect 
that  the  mere  circumstances  that  the  writer 
of  an  article  for  an  encyclopedia  is  em- 
ployed and  paid  by  the -proprietor  of  the 
encyclopedia  is  not  in  itself  sufficient  to 
justify  the  inference,  either  in  law  or  in 
fact,  that  the  copyright  in  the  article  be- 
longs to  that  proprietor  under  |  18  of  the 
act.  ' 

It  may  be  observed  that  the  general  prin- 
ciple applied  in  these  cases  is  essentially 
similar  to  that  which  was  propounded  in  the 
following  terms  by  Sir  John  Leach  in  Bar- 
field  V.  Nicholson,  2  L.  J.  Ch.  102,  2  Sim.  & 
Stu.  1:  "I  am  of  opinion  that,  under  that 
statute  [8  Anne,  chap.  19],  the  person  who  . 
forms  the  plan,  and  who  embarks  in  the 
speculation  of  a  work,  and  who  employs 
various  persons  to  compose  different  parts 
of  it,  adapted  to  their  own  peculiar  acquire- 
ments,— that  he,  the  person  who  so  forms 
the  plan  and  scheme  of  the  work,  and  pays 
different  artists  of  his  own  selection,  who, 
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upon  certain  conditions,  contribute  to  it,  is 
the  author  and  proprietor  of  the  work,  if 
not  within  the  literal  expression,  at  least 
within  the  equitable  meaning,  of  the  stat- 
ute of  Anne,  wliich,  being  a  remedial  law, 
is  to  be  construed  liberally." 

The  basis  of  the  construction  thus  at- 
tached to  such  a  contract  in  any  given  in- 
stance is  an  inference  of  fact,  not  a  con- 
clusion of  law;  and  its  rationale  is  simply 
that,  as  an  employer  cannot  adequately  pro- 
tect his  interests  in  the  entire  publication 
unless  he  owns  the  copyright  in  the  various 
parts,  it  is  only  reasonable  to  assume  that 
the  arrangement  contemplated  by  him,  as 
an  ordinarily  prudent  business  man,  was 
one  which  would  afford  that  protection.  See 
Uie  extract  from  the  judgment  of  Lindley, 
L.  J.,  in  Lamb  v.  Evans,  as  set  out  above. 

In  the  same  case  Bowen,  L.  J.,  used  the 
following  words:  "From  what  are  you  to  col- 
lect the  terms?  You  may  collect  them  from 
what  passed  between  the  parties, — ^that  is  to 
•ay,  between  the  plaintiff  and  the  persons 
whom  he  employed;  but  you  may  also  col- 
lect them  from  the  nature  of  the  business 
itself,  and  it  seem*  to  me  to  oe  impossible, 
as  a  matter  of  business,  to  suppose  that 
these  headings  were  composed  and  furnished 
to  the  plaintiff  upon  any  other  terms  than 
that  he  was  to  have  the  copyright  in  them, 
because  otherwise  those  who  composed  them, 
having  furnished  them  to  the  plaintiff, 
mijght  themselves  have  published  them  and 
defeated  his  object." 

See  also  the  remarks  of  Lord  Davey  and 
Lord  Halsbury  as  quoted  above.  Compare, 
also,  the  ratio  decidendi  in  Hatton  v.  Kean, 
7  C.  B.  K.  S.  268,  I  10,  supra. 

The  proprietor  of  an  encyclopedia,  who 
employs  a  person  to  write  an  article  for 
publication  in  that  work,  cannot,  without 
the  writer's  consent,  publish  the  article  in 
a  separate  form,  or  otherwise  than  in  the 
encyclopedia,  unless  the  article  is  written  on 
the  terms  that  the  copyright  therein  shall 
belong  to  the  proprietor  of  the  encyclope- 
dia for  all  purposes.  This  rule  holds  al- 
though no  special  agreement  has  been  en- 
tered into  with  respect  to  the  reservation 
of  any  right  of  publication  by  the  plaintiff. 
The  copyright  being  in  the  author  except  so 
far  as  he  may  have  parted  with  it,  no  ex- 
press reservation  is  necessary  to  constitute 
a  right  in  him.  Bishop  of  Hereford  v.  Grif- 
fin, 16  Sim.  197. 

In  the  section  under  review  there  is  an 
'express  proviso  that  an  employer  who,  un- 
der the  terms  of  the  contract,  becomes  the 
proprietor  of  the  copyright  in  the  work  of 
the  employee,  shall  not  publish  that  work 
in  a  separate  form  without  the  consent  of 
the  employee  or  his  assigns.  Whether  there 
has  been,  or  is  about  to  be,  a  separate  pub- 
,  lication,  is  a  question  to  be  determined 
from  the  evidence.  See  Mayhew  v.  Max- 
well, 1  Johns.  &  H.  312,  where  Wood,  V.  C, 
granted  an  injunction  against  the  publica- 
tion. 

In  the  United  States  there  is  no  special 
statutory  provision  concerning  the  copy- 
right in  articles  first  published  in  cyclope- 
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dias,  magazines,  and  other  periodicals;  and 
the  special  point  discussed  in  the  English 
cases  reviewed  in  this  subdivision  cannot 
arise.    See  Drone,  Copyright,  p.  2S9. 

g.  Notes  to  new  editions  of  books   previ- 
ously copyrighted  by  the  employer. 

Title  to  the  notes  or  other  matter  pre- 
pared  for  a  new  edition  of  a  book  previ- 
ously copyrighted  may,  in  certain  cases,  he 
acquired  by  the  proprietor  of  a  book  from 
an  employee,  by  virtue  of  the  contract  of 
employment,  without  any  written  assign- 
ment; and,  when  so  acquired,  the  tenure  of 
the  property  depends  upon  the  terms  of  the 
contract.  The  contract  cannot  be  held  to 
operate  as  a  mere  license,  where  it  is  to 
the  effect  tliat  the  proprietor  of  the  book 
shall  take  the  exclusive  right  to  the  contri- 
bution for  the  new  edition,  together  with 
the  right  to  register  those  contributions  for 
the  protection  of  the  property.  Under  such 
an  arrangement,  an  inchoate  right  of  regis- 
tration passes  to  the  proprietor  of  the 
book,  and  he  is  deemed  to  register  it  for 
the  protection  of  his  own  property  in  the 
notes,  and  in  trust  for  the  author  when- 
ever that  property  shall  be  determined. 
Lawrence  v.  Dana,  4  Cliff.  1,  Fed.  Caa.  No. 
8,135  (controversy  regarding  ownership  of 
copyright  was  between  the  representative  of 
a  court  reporter  and  the  editor  of  the  re- 
ports). Clifford,  J.,  said:  "Speaking  of  the 
first  annotated  edition,  the  agreement  was 
distinct  that  the  contributions  were  to  b» 
furnished  without  charge,  and  the  edition 
of  1863  was  prepared  wiP*  the  same  ex- 
plicit understanding  between  the  parties. 
Although  the  services  were  gratuitous,  the 
contributions  of  the  complainant  became  the 
property  of  the  proprietor  of  the  l>ook,  as 
the  work  was  done,  just  as  effectually  as 
they  would  if  the  complainant  bsd  been 
paid  daily  an  agreed  price  for  his  labor.  H« 
gave  the  contributions  to  the  proprietor  for 
those  two  editions  of  the  work,  and  the  title 
to  the  same  vested  in  the  proprietor,  as  the 
work  was  done,  to  the  extent  of  the  gift, 
and  subject  to  the  trust  in  favor  of  the 
donor,  as  necessarily  implied  by  the  terms 
of  the  arrangement.  Sweet  ▼.  Benning,  16 
0.  B.  480;  Mayhew  v.  Maxwell,  1  Johns.  & 
H.  315.  Delivery  was  made  as  the  work 
was  done;  and  the  proprietor  of  the  book 
needed  no  other  muniment  of  title  than 
what  was  acquired  when  the  agreement  was 
executed.  .  .  .  Arrangements  of  the 
kind,  it  is  believed,  are  frequently  made 
between  the  proprietors  of  books  and  ed- 
itors employed  to  prepare  notes  or  other 
improvements  to  successive  editions;  and  it 
is  not  perceived  that  there  is  any  legal  dif- 
ficulty in  upholding  such  a  contract  where, 
as  in  this  case,  it  violates  the  rights  of  no 
one,  and  is  entirely  consistent  with  the  pub- 
lic right" 

The  effect  of  such  a  contract,  however,  is 
restricted  to  the  particular  edition  or  edi- 
tions to  which  it  relates.  It  does  not  eoa- 
fer  upon  the  proprietor  of  the  copyright  ia 
the  book  any  title,  legal  or  equitabls^  t* 
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use  tbe  notes  in  a  later  edition  of  the  an- 
notated work,  witliottt  tlie  consent  of  the 
author  of  the  notes.  .Lawrence  v.  Dana,  ubi 
supra. 

k.  Literary  work  done  in  connection   with 
official  duties. 

There  is  authority  for  the  doctrine  that 
some,  at  least,  of  the  productions  which 
fall  within  the  purview  of  the  copyright  acts 
cannot  be  registered  by  a  person  who  gath- 
ered the  materials  at  the  cost  of  tbe  gov- 
ernment, while  he  was  in  the  service  of 
the  state. 

On  the  ground  that  all  the  results  of  such 
labor  belong  to  the  state,  the  publication  of 
a  map  made  by  a  draughtsman  was  enjoined 
in  Com.  v.  Desilver,  3  Phila.  31. 

In  Little  v.  Gould,  2  Blatchf.  352,  Fed. 
Cas.  No.  8,396,  a  person  engaged  by  the 
state  to  jeport  the  decisions  of  a  court  was 
held  to  be  the  "author"  of  the  volumes  con- 
taining the  reports  of  such  decisions,  within 
the  meaning  of  the  copyright  law;  but,  un- 
der the  terms  of  the  contract  of  employ- 
ment, the  copyright  was  vested  in  the  sec- 
retary of  state,  in  trust  for  the  state. 

This  doctrine  certainly  prevails  where  the 
employee  has  expressly  agreed  that  his  pro- 
ductions are  to  be  the  ezdusive  property  of 
the  government. 

Such  an  agreement  was  made  by  an  artist 
with  regard  to  such  sketches  and  drawings 
as  he  might  make  while  accom^nying  an 
expedition  fitted  out  by  the  United  States 
government,  and  receiving  pay  in  the  ca- 
paeity  of  a  master's  mate.  He  was  held  not 
to  be  entitled  to  take  out  a  copyright  in 
certain  sketches  and  drawings  which  were, 
on  his  return,  incorporated,  with  his  assent, 
in  a  report  of  the  expedition,  the  evidence 
showing  that  a  large  number  of  copies  of 
the  report,  containing  prints  and  engravings 
made  from  those  sketches  and  drawings,  had 
been,  by  the  order  of  Congress,  published 
for  distribution.  Heine  v.  Appleton,  4 
Blatchf.  126,  Fed.  Cas.  No.  6,324. 

It  has  been  held,  however,  that,  in  the 
absence  of  a  special  tigreement  to  that  ef- 
fect, a  college  or  similar  institution  is  not 
entitled  to  the  result  of  the  literary  labor 
of  one  of  its  professors,  prepared  by  him 
for  publication,  although  its  preparation 
was  incidental  to  his  duty  as  professor,  and 
was  aided  by  the  facilities  available  to  him 
in  his  professicmal  capacity. 

In  Peters  v.  Borst,  24  Abb.  N.  C.  1,  9  N. 
Y.  Supp.  789,  a  case  involving  a  controversy 
between  the  director  of  an  observatory  and 
his  assistant  as  to  the  ownership  of  a  man- 
uscript "star  catalogue,"  upon  which  both 
had  labored,  it  was  shown  that  the  director 
conceived  the  plan,  selected  the  material, 
and  made  the  discriminations  necessary,  and 
that  to  him  the  correctness  of  the  work  was 
due;  while  the  executive  ability  in  working 
out  the  plan  was  that  of  the  assistant. 
After  the  work  had  made  much  progress, 
the  assistant  carried  on  the  preparation  of 
manuscript  away  from  the  observatory,  and 
5L.R.A.(N.S.) 


to  an  extent  which  he  concealed  from  his 
principal,  and  finally  claimed  the  whole  as 
his  property.  It  was  held  that  those  parts 
which  were  prepared  by  or  under  the  super- 
vision of  the  pnncipal,  or  which  were  chiefly 
made  up  by  copying  from  them,  belonged 
to  the  principal,  and  he  was  entitled  to  re- 
cover possession  of  them  from  the  assistant. 

i.  Rights  of  parties  as  affected  by  the  fidu- 
ciary obligations  of  the  employee. 

It  has  been  held  that  one  theatrical  man- 
ager may  be  enjoined  at  the  suit  of  another 
from  putting  on  the  stage  a  play  still  in 
manuscript,  where  he  has  obtained  certain 
material  additions  to  the  words,  through  a 
breach  of  confidence  on  the  part  of  an  actor 
in  the  employ  of  the  plaintiff.  Keene  y. 
Wheatley,  4  Phila.  157,  Fed.  Cas.  No.  7,644. 
The  court  said:  "The  written  additions  to 
the  former  manuscript  were  not  independent 
literary  productions,  but  accessions  whose 
proprietorship  was  incidental  to  that  of  the 
principal  composition.  Had  this  been  oth- 
erwise, their  literary  proprietorship  would 
have  been  in  the  complainant,  and  not  in 
the  actor  who  conceived  and  suggested  them 
when  he  was  in  her  service,  assisting  her  in 
adapting  the  drama  to  its  intended  first  per- 
formance. His  relation  to  her,  as  his  em- 
ployer, precluded  him  from  acquiring,  under 
such  circumstances,  an  independent  interest 
of  his  own  in  such  products  of  his  mental 
exertion  in  her  service." 

But  it  has  been  declared  that  there  is  no 
legal  reason  why  actors  employed  to  com- 
mit to  memory  tbe  various  parts  of  a  play 
still  in  manuscript  should  not  repeat  what 
they  have  learned,  before  different  audi- 
ences, and  in  different  places.  Keene  v.  Kim- 
ball, 16  Gray,  545,  77  Am.  Dec.  426  (same 
play  was  involved  as  in  case  last  cited). 

In  a  contract  of  employment  for  the  pur- 
pose of  making  a  certain  number  of  copies 
of  a  picture  belonging  to  the  employer, 
there  is  a  stipulation  implied  that  the  em- 

?loyee  shall  not  make  any  additional  copies 
or  himself.  If  he  does  so,  he  will  be  liable 
to  ail  action  for  damages.  This  rule  was 
laid  down  in  Murray  v.  Heath,  1  Bam.  & 
Ad.  804,  where,  however,  the  point  actually 
decided  was  that  neither  the  employee  nor 
his  assignees  in  bankruptcy  were  liable,  un- 
der the  statute  17  Geo.  Hi.,  chap.  67,  to  an 
action  for  having  disposed  of  pirated  prints 
without  the  consent  of  the  proprietor,  inas- 
much as  that  statute  applied  to  impressions 
of  engravings  pirated  from  other  engrav- 
ings, and  not  to  prints  taken  from  a  lawful 
plate. 

The  employee  may  also  be  enjoined  from 
selling  any  sulditional  copies  in  competi- 
tion with  his  employer.  Tuck  v.  Priester, 
L.  B.  19  Q.  B.  Div.  639.  Lindley,  L.  J.,  said: 
"Such  conduct  on  his  part  is  a  gross  breach 
of  contract,  and  a  gross  breach  of  faith,  and, 
in  my  judgment,  clearly  entitles  the  plain- 
tiffs to  an  injunction,  whether  they  have  a 
copyright  in  the  picture  or  not." 

As  to  the  doctrine  that  an  injunction  may 
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be  granted  to  restrain  the  making  of  prints 
from  a  photographic  negative  which  the  de- 
fendants had  been  employed  by  the  plain- 
tiffs to  take,  see  Pollard  v.  Photographic 
Co.  L.  R.  40  Ch.  Div.  345.  O.B.L 


YIRGINIA    SUPREME    COURT    OP    AP- 
PEAL& 

CHARLES  H.  WATKINS,  Appt., 

V. 

W.  8.  ROBERTSON  et  al. 
(—  Va.  — ,  64  S.  E.  33.) 

Seal — ^presumption  of  consideration. 

1.  The  presumption  arising  from  a  seal, 
that  the  consideration  named  in  an  execu- 
tory contract  was  actually  paid,  cannot  be 
disputed  as  between  the  parties,  either  at 
law  or  in  equity. 

Option  to  purchase  stock— reTOcability. 

2.  A  contract  under  seal,  giving  an  op- 
tion to  purchase  shares  of  stock  within  a 
specified  time,  is,  prior  to  that  time,  irrev- 
ocable by  the  grantor. 

Same — assignment — denial  of  consideration. 

3.  One  executing  a  contract  giving  an- 
other the  right  to  purchase  stock  within  a 
specified  time  cannot,  for  the  purpose  of 
•voiding  the  contract,  dispute  the  receipt  of 
the  recited  consideration;  at  least,  he  can- 
not as  against  the  claims  of  a  bona  fide  as- 
signee of  the  contract. 

(June  14, 1906.) 

APPEAL  by  complainant  from  a  decree 
of  the  Chancery  Court  of  Richmond 
denying  specific  performance  of  a  contract 
for  the  sale  of  corporate  stock.     Reversed. 

The  facts  are  stated  m  the  opinion. 

Messrs.  Coke  &  Pickrell  and  A.  B.  Gnigon, 
for  appellant: 

A  seal  conclusively  imports  a  valuable 
eonsideration. 

3  Minor,  Inst.  pt.  2,  p.  139j  Preston  v. 
Hull,  23  Gratt.  600,  14  Am.  Rep.  153; 
Harris  v.  Harris,  23  Gratt.  737;  Central 
Land  Co.  v.  Johnston,  95  Va.  223,  28  S. 
E.  175;  Cummins  v.  Beavers,  103  Va.  230, 
106  Am.  St.  Rep.  881,  48  S.  £.  891;  9 
Cyc.  Law  ft  Proo.  "Contracts,"  pp.  287,  288; 
Clark,  Contr.  2d  ed.  p.  33;  O'Brien  v.  Bo- 
land,  166  Mass.  481,  44  N.  E.  602;  Mans- 
field y.  Hodgdon,  147  Mass.  304,  17  N.  E. 
644;  Mathews  Slate  Co.  v.  New  Empire 
Slate  Co.  122  Fed.  972;  Fuller  v.  Artman, 
«9  Hun,  646,  24  N.  Y.  Supp.  13;  iWillard 


V.  Tayloe,  8  WaU.  557,  19  L.  ed.  601; 
Smith  T.  Smith,  36  Ga.  184,  91  Am.  Dee. 
761;  Garden  v.  Derrickson,  2  Del.  Ch.  386, 
95  Am.  Dec.  286;  Donnally  v.  Parker,  6 
W.  Va.  301;  Weaver  v.  Burr,  31  W.  Va. 
736,  3  L.R.A.  94,  8  S.  E.  743;  McMillan  v. 
Ames,  33  Minn.  257,  22  N.  W.  612;  6  Pom. 
Eq.  Jur.  §  773,  and  note;  Quyer  v.  IWarren, 
176  IlL  336,  51  N.  G.  580;  Sivell  v.  Hogan, 
119  Oa.  109,  46  S.  E.  67;  Seton  v.  Blade, 
2  Ves.  Jr.  265,  2  White  i,  T.  Lead.  Cas. 
in  Eq.  1041;  Lawson,  Contr.  12;  American 
Agri.  Chemical  Co.  v.  Kennedy,  103  Va. 
171,  48  S.  E.  868. 

The  recital  on  the  face  of  .the  option,  of 
the  payment  of  the  $1  by  Elam  and  its 
receipt  by  Robertson,  cannot  be  questioned 
or  contradicted  for  the  purpose  of  showing 
that  said  option  was  not  founded  on  a 
valuable  consideration,  and  so  defeaUng  its 
operation  according  to  its  purport. 

M'Crea  v.  Purmort,  16  Wend.  460,  30 
Am.  Dec.  103;  Devlin,  Deeds,  i  834;  Her- 
man, Estoppel,  I  624;  Eaves  v.  Vial,  98 
Va.  134,  34  S.  E.  978;  Eendrick  v.  Mutual 
Ben.  L.  Ins.  Co.  124  N.  C.  316,  70  Am.  St. 
Rep.  692,  32  S.  E.  728;  Basch  ▼.  Humboldt 
Mut.  F.  &  M.  Ins.  Co.  36  N.  J.  L.  429; 
Bishop,  Contr.  enlarged  ed.  f  285;  24  Am. 
&  Eng.  Enc.  Law,  "Recitals,"  p.  64;  Law- 
rence V.  MoCalmont,  2  How.  445,  11  L.  ed. 
333;  Silver  v.  Kent,  105  Fed.  840;  McPher- 
son  V.  Fargo,  10  S.  D.  611,  66  Am.  St.  Rep. 
723,  74  N.  W.  1067;  Guard  v.  Bradley,  7 
Ind.  600;  Fuller  v.  Artman  and  Mathews 
Slaite  Co.  V.  New  Empire  Slate  Co.  supra. 

Mr.  F.  W.  Christian  also  for  appellant. 

Messrs.  Meredith  h  Cocke,  for  appellees: 

Such  contracts  are  always  construed  as 
unilateral. 

Swank  v.  Fretta,  209  Pa.  625,  69  Atl. 
264;  Verstine  v.  Yeaney,  210  Pa.  109,  69 
AU.  689;  Orandall  v.  WUlig,  166  HI.  233, 
46  N.  E.  766;  Dickinson  v.  Doods,  L.  R. 
2  Oh.  Div.  463;  Smith  v  Bateman,  8  Colo. 
App.  336,  46  Pac  213. 

The  agreement  was  what  is  known  and 
well  recognized  in  law  as  an  "option." 

Kellow  V.  Jory,  141  Pa.  144,  21  Att.  622; 
Dyer  v.  Duffy,  39  W.  Va.  148,  24  LJLA. 
339,  10  S.  E.  540;  Cummins  v.  Beavers,  103 
Va.  237,  106  Am.  St  Rep.  881,  48  S.  B. 
801;  Lockman  v.  Anderson,  116  Iowa,  236, 
89  N.  W.  1072;  Brown  v.  San  Francisco 
Sav.  Union,  134  Cal.  448,  06  Pac.  692; 
Smith  V.  Bateman,  supra;  Carter  v.  Love, 
206  ni.  310,  69  N.  K  85;  Crandall  v. 
Willig,  supra;   Black  v.  Maddox,   104  Ga. 


Note.  —  The  right  to  specific  performance 
of  options  to  purchase,  or  rather  of  con- 
tracts concluded  by  the  exercise  of  the  op- 
tion, so  far  as  concerns  the  element  of  mu- 
tuality of  obligation,  is  discussed  in  the 
note  to  Pollock  v.  Brookover,  6  LJR.A.  (N.S.) 
6L.R.A(NA) 


—  The  right  to  specific  performance  of 
contracts  for  the  purchase  of  shares  of  cor- 
porate stock,  so  far  as  the  question  depends 
upon  the  nature  of  the  property,  is  treated 
in  a  note  to  Ryan  v.  McLane,  60  Ii.R.A.  601. 
Digitized 
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157,  30  8.  E.  723;  Womack  v.  Coleman,  92 
Minn.  328,  100  N.  W.  9;  Me  v.  Leiser,  10 
Mont.  5,  24  Am.  St  Rep.  17,  24  Pac  695; 
Terkea  v.  Richarda,  153  Pa.  646,  34  Am. 
St.  Rep.  721,  26  Atl.  221;  Graybill  v.  Brugh, 
89  Va.  895,  21  L.R.A.  133,  37  Am.  St.  Rep. 
894,  17  8.  E.  S<68. 

If  the  consideration  mentioned  in  the  op- 
tion was  not  in  fact  paid,  the  offer  therein 
contained  could  be  withdrawn  at  any  time 
by  Robertson  before  he  received  notice  of  ac- 
ceptance. 

Graybill  v.  Brugh,  supra;  Cmnmina  ▼. 
Beavers,  103  Va.  233,  106  Am.  St.  Rep.  881, 
48  S.  E.  891;  3  Pom.  Eq.  Jur.  2d  ed.  I 
1293;  Waterman,  6pec.  Perf.  §  186;  Adama, 
Eq.  *78;  Bishop,  Contr.  enlarged  ed.  I 
119;  2  Page,  Contr.  I  562;  Crandall  ▼. 
Willig,  supra;  Simms  v.  Lide,  94  Oa.  653, 
21  8.  B.  220;  Warren  t.  Castello,  100  Mo. 
339,  32  Am.  St.  Rep.  689,  19  S.  W.  29; 
Winter  ▼.  Kansas  City  Cable  R.  Co.  160 
Mo.  159,  61  S.  W.  606;  Smith  v.  Reynolds, 
3  McCrary,  157,  8  Fed.  696;  Morris  v.  Lew- 
is, 33  Ala.  63;  Kekewiob  r.  Manning,  1 
DeG.  M.  ft  6.  176;  Ellison  t.  Ellison,  6 
Yes.  Jr.  656;  Bunn  ▼.  Winthrop,  1  Johns. 
Ch.  329;  Bosley  v.  Bosley,  85  Mo.  App.  4M; 
Short  T.  Price,  17  Tex.  397;  Bean  v.  Bnr- 
bank,  16  Me.  458,  33  Am.  Dee.  691;  Stigler 
▼.  Jaap,  83  Miss.  361,  86  So.  948. 

An  assignee  takeo  subject  to  any  equity 
which  might  be  plead  against  the  assignor. 

Schafer  v.  Reilly,  60  N.  Y.  61 ;  Re  Natal 
Invest.  Co.  L.  R.  3  Ch.  App.  355;  Stoner 
T.  Harris,  81  Va.  451;  Stebbins  y.  Bruce, 
80  Va.  389;  Dyer  v.  Duffy,  and  Crandall  v. 
Willig,  supra;  Kolb  t.  J.  E.  Bennett  Land 
Co.  74  Miss.  567,  21  So.  233;  Walker  y. 
Denison,  86  111.  142;  Chambers  v.  Seay,  73 
Ala.  377;  Stensgaard  v.  Smith,  43  Minn. 
11,  19  Am.  St.  Rep.  206,  44  N.  W.  669; 
Faraday  Coal  St,  Coke  Co.  v.  Owens,  26  Kjr. 
L.  Rep.  243,  80  S.  W.  1171. 

Cardwell,  J.,  delivered  the  opinion  of  the 
court: 

This  litigation  grows  out  of  the  following 
agreement: 

Memorandum  of  agreement,  made  this 
2Qth  day  of  October,  1904,  by  and  between 
W.  S.  Robertson,  of  the  first  part,  and  S. 
S.  Elam,  of  the  second  part. 

The  said  W.  S.  Robertson,  party  of  the 
first  part,  in  consideration  of  one  dollar  to 
them  in  hand  paid  by  said  S.  S.  Elam,  party 
of  the  second  part,  at  and  before  the  execu- 
tion of  this  contract,  the  receipt  of  which 
is  hereby  acknowledged,  do  hereby  covenant, 
contract  and  agree  to  sell  to  the  said  S.  S. 
Elam,  party  of  the  second  part,  or  his  as- 
signs, 496  shares  of  the  capital  stock  of  the 
WaUcina-Cottrell  Company,  at  and  for  the 
6L.ItA(N.S.) 


price  of  $137.50  per  share,  and  to  deliver 
the  same  to  said  second  party  on  payment, 
or  tender,  by  said  second  party  to  said  first 
party  of  the  purchase  money  therefor  at  the 
said  rate  of  $137.50  per  share;  and  it  is 
agreed  between  the  parties  hereto  that  th« 
said  party  of  the  second  partahall  have  the 
right  to  make  the  said  tender  or  payment 
of  the  said  purcliase  money  to  said  first 
party,  and  thereupon  to  demand  the  deliv- 
eiy  of  the  said  ca{)ital  stock  until  Decem- 
ber 1,  1904. 

Witness  our  hands  and  seals  the  day  and 
year  first  above  written. 

W.  S.  Robertoon.     [Seal] 
S.  S.  Elam.  [Seal] 

On  the  21st  of  Kovember,  1004,  Elam,  in 
writing  and  for  value  received,  assigned  the 
above  "option  and  agreement"  to  Oliver  J. 
Sands,  or  Ha  assigns,  and  on  the -same  day 
and  in  the  same  words  Sands  made  a  sim- 
ilar assq^nment  of  the  agreement  to  Charlea 
H.  IWatldns,  or  his  assigns. 

On  the  same  date  of  the  agreement,  Rob- 
ertson executed  and  delivered  to  Elun  th* 
following  paper: 

Get.  26^  1904. 
Mr.  S.  S.  Elam. 

Ridimond,  Va. 
Dear  Sir: — 

Referring  to  the  option  given  you  to-day 
on  my  406  shares  of  stock  in  the  Watkins- 
Cottrell  Company,  at  $137.60  per  share,  un- 
til Dec  1,  1904,  I  beg  to  advise  that  if 
tile  said  option  is  exercised  by  you  or  your 
assigns  I  will  allow  you  a  rebate  of  $3,180.- 
3d  on  the  price  named  in  said  option. 
Tours  very  truly, 

W.  S.  Robertson. 

This  latter  agreement  was  by  Elam,  on 
the  21st  of  November,  1904,  for  value  r«- 
ceived,  also  assigned  to  Oliver  J.  Bands,  or 
his  assigns. 

The  plaintiff,  Oharles  H.  Watkins,  filed 
bis  original  and  amended  bills  in  this  cause 
for  the  purpose  of  enforcing  the  specific 
performance  of  the  contract  of  October  26, 
1904,  for  the  sale  of  the  496  shares  of  stock 
referred  to  therein,  he  claiming  to  have  pur- 
chased the  stock  through  Oliver  J.  Sands, 
on  November  21,  1904,  in  accordance  with 
the  terms  and  provisions  of  the  contract; 
that  on  the  day  and  year  last  mentioned 
the  said  Sands  did  in  fact  purchase  said 
option  contract  from  Elam,  paying  him 
therefor  the  sum  of  $3,180.38,  and  took  an 
assignment  thereof  from  him;  that  Sands, 
acting  in  the  matter  for  the  plaintiff,  ap- 
proached the  defendant,  W.  S.  Robertson,  on 
the  day  and  year  last  stated,  and  notified 
Robertson  that  he  (Sands)  desired  to  exer- 
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elae  said  option  contract  by  the  purchase 
of  the  49S  shares  of  stock  at  the  price 
named  in  the  contract,  to  wit,  $137.50  per 
share,  and  then  and  there  offered  to  pay 
Robertson  the  full  purchase  price  thereof, 
but  Robertson  refused  to  receive  the  same, 
stating  that  he  had  already  gold  the  stock 
to  another  party;  that,  upon  this  refusal 
of  Robertson,  Sands  assigned  said  option 
contract  to  the  plaintiff,  of  which  assign- 
ment Robertson  was  at  once  notified;  and 
that  Robertson  was  also  then  notified  that 
tiie  plaintiff  was  ready,  able,  and  willing  to 
pay  for  the  stock  the  full  price  agreed  up- 
on in  the  option  contract,  and  warned  to 
make  no  assigpoiment  or  transfer  of  the  stock 
to  other  than  the  plaintiff.  An  injunction 
was  prayed  for  and  granted,  restraining 
Robertson,  his  agents,  etc.,  from  selling,  as- 
signing, or  delivering  the  said  shares  of 
stock  of  tiie  Watkins-Cottrell  Company  in 
the  bill  mentioned,  or  any  part  thereof,  or 
in  any  way  parting  from  the  possession  of 
the  stock,  or  the  certificates  representing 
the  same,  until  tlie  further  order  of  the 
eourt.  The  plaintiff  being  rick  at  the  time 
his  original  bill  was  filed,  and  unable  to 
confer  with  coimsel,  he  tendered  and  was 
permitted  to  file  an  amended  bill.  The 
amended  bill  adopts  the  allegations  of  the 
original  bill,  and  in  addition  thereto  sets 
out  more  in  detail  the  negotiations  and 
dealings  had  between  the  plaintiff  and  Elam 
concerning  the  purchase  of  the  stock,  which 
plaintiff  claims  to  have  made  on  November 
81,  1004,  and  charges  that,  if  the  contract 
of  October  26,  1904,  should  be  construed  to 
be  an  option  contract  merely,  the  same  was 
Talid  and  binding  upon  RobertstMi  and  ir- 
revocable by  him,  it  being  supported  by  a 
valuable  consideration  and  given  under  the 
seal  of  Robertson;  but,  if  not  to  be  con- 
strued to  be  am  option  contract  merely,  it  is 
a  bilateral  contract,  valid  and  binding  up- 
on both  parties  thereto,  whereby  Elam,  in 
consideration  of  a  covenant  on  the  part  of 
Robertson  to  sell  him  and  his  assigns  the 
496  shares  of  the  capital  stock  of  the  Wat- 
kins-Ckittrell  Company  at  the  price  therein 
named,  bound  himself  unconditionally,  on  or 
before  the  1st  day  of  December,  1904,  to 
take  said  stock  and  to  pay  to  Robertson  the 
price  agreed  upon  in  said  contract  therefOr, 
viz.,  $137.60  per  share,  less  the  deduction 
of  $3,180.38  from  the  purchase  price,  as  pro- 
vided in  the  agreement  made  by  Robertson 
in  a  letter  to  Elam  contemporaneous  with 
the  contract  and  attached  thereto  as  a  part 
thereof.  It  ia  further  charged  tliat  the 
sale  claimed  to  have  been  made  by  Robert- 
son of  the  stock  in  question  to  a  party 
other  than  the  plaintiff  was  made  long  after 
Elam  had  agreed  to  sell  the  stock  to  the 
plaintiff,  and  that  Robertson  had  in  fact 
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never  made  the  sale  he  daimed  to  have 
made  to  one  W.  D.  Stuart,  president  of  the 
Richmond  Hardware  Company,  but  that 
Stuart,  a  rival  in  the  business  of  the  Wat- 
kins-Cottrell Company,  merely  claimed  the 
sale  was  made  to  him.  Stuart  was,  along 
with  Robertson,  made -a  party  defendant  to 
the  amended  bill,  which  prayed  for  a  spe- 
cific performance  of  the  contract  of  Octo- 
ber 26,  1004,  in  accordance  with  the  sale 
made  thereuunder  by  Elam  to  the  plaintiff. 

It  is  proper,  perhaps,  to  state  that  in  the 
bills  filed  by  the  plaintiff  he  charges  that, 
by  reason  of  his  reliance  upon  the  validity 
of  tlie  ccmtract  between  Robertson  and  Elam 
and  an  understanding  had  between  himself 
and  Elam,  the  plaintiff  found  it  necessary 
to  take  a  trip  North  at  great  cost,  trouble, 
and  expense  to  make  his  financial  arrange- 
ments for  paying  for  the  stock,  and  on  or 
about  the  21st  of  November,  1904,  returned 
to  the  city  of  Richmond  ready  and  prepared 
to  demand  the  delivery  of  the  stt>ck  and  pay 
the  purchase  price  agreed  upon  therefor,  and 
that  this  cost,  trouble,  and  expense  would 
not  have  been  incurred  but  for  his  relianos 
upon  the  validity  of  the  contract  held  by 
Elam  wi&  Robertson  and  the  agreement  be- 
tween the  plaintiff  and  Elam  that  the  plain- 
tiff should  have  until  the  21st  day  of  No- 
vember, 1004,  to  consummate  his  purchase 
of  the  stock  in  question;  and  that  the 
agreement  between  the  plaintiff  and  Elam 
to  the  effect  that  the  plaintiff  should  ha.y» 
until  the  2l8t  of  November,  1004,  to  con- 
clude his  purchase  of  the  stock  was  by  a  posi- 
tive contract  entered  into  and  made  between 
Elam  and  the  plaintiff  on  November  14, 
1904. 

Robertson  answered  the  amended  bill  by 
adopting  his  answer  to  the  original  bill,  and 
aim  denying  that  any  positive  contract  had 
been  made  between  Elam  and  Watkins  on 
November  14th,  or  that  Watkins  had  at  his 
own  expense  taken  a  trip  North  to  raise  the 
means  of  buying  the  stock,  but  went  there 
to  attend  a  meeting  of  the  National  Hard- 
ware Association  at  the  expense  of  the  Wat- 
kins-Cottrell Company.  Stuart  adopted  the 
answer  of  Robertson  as  his  own;  and,  upon 
the  pleadings  in  the  cause,  the  exhibits 
therewith,  and  an  affidavit  made  and  filed 
by  Robertson,  the  lower  court,  by  its  de- 
cree, reciiting  that  the  case  would  be  ren- 
dered doubtful  by  the  conflicting  evidence 
of  the  parties,  and  by  the  consent  of  both 
plaintiff  and  defendants,  and  in  pursuance 
of  the  statute  in  such  case  made  and  pro- 
vided, adjudged,  ordered,  and  decreed  tiiat 
an  issue  be  made  up  and  tried  by  a  jury 
at  the  bar  of  the  court  on  the  23d  day  of 
February,  1906,  to  ascertain  whether  the 
allfged  purchase  of  the  496  shares  of  the 
capital  stock  of  the  Watkins-Cottrell  Com- 
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pany,  u  claimed  in  the  bills  of  complaint  to 
have  been  made  by  the  plaintiff,  Charles  H. 
Watkins,  was  and  is  valid  and  binding  up- 
on the  defendant,  W.  S.  Rottertson. 

Upon  the  trial  of  this  issue,  it  was  found 
by  the  jury  that  the  alleged  purchase  of  the 
486  shares  of  stock  in  question,  as  claimed 
in  the  bills  of  complaint  to  have  been  made 
by  the  plaintiff  Watkins,  was  not  binding 
upon  the  defendant  Robertson.  Upon  the 
coming  in  of  this  verdict,  the  plaintiff  moved 
the  court  to  set  it  aside  because  contrary  to 
the  law  and  the  evidence,  and  again  moved 
the  court  for  leave  to  file  an  amended  and 
supplemental  bill.  The  court,  by  its  decree 
of  March  11,  1905,  overruled  the  motion  for 
leave  to  plaintiff  to  file  an  amended  and 
'  supplemental  bill,  because  the  pleadings  al- 
ready filed  sufficiently  raised  all  the  ques- 
tions proposed  to  be  raised  by  the  amended 
and  supplemental  bill,  and  all  such  ques- 
tions were  presented  to  the  court  in  the 
instructions  asked  for  by  the  complainant 
on  the  trial  of  the  issue,  and  were  then, 
after  argument,  decided  against  the  com- 
plainant; and  also  overruled  plaintiff's  mo- 
tion to  set  aside  the  verdict  of  the  jury,  and 
dissolved  the  injunction  theretofore  award- 
ed in  the  cause.  From  this  decree  the  case 
is  before  us  for  review  upon  an  appeal  al- 
lowed to  the  plaintiff  in  the  court  below. 

At  the  trial  of  the  issue  before  the  jury, 
the  plaintiff  (appellant  here)  took  a  num- 
ber of  exceptions  to  the  rulings  of  the 
court.  From  the  first  of  these  exceptions 
it  appears  that  after  appellant  had  rested 
his  case,  the  appellees  introduced  themselves 
and  one  R.  E.  V.  Farrar  as  witnesses,  who 
were  asked  sundry  questions  and  made  sun- 
dry answers  thereto,  to  each  of  which  ap- 
pellant excepted;  and  the  ruling  of  the 
court  in  permitting  these  questions  to  be 
asked  and  answers  thereto  made  is  assigned 
as  error. 

The  objection  here  made  to  the  evidence 
is  on  the  ground  that  ii  elicited  from  the 
witnesses  hearsay  testimony,  in  that  the 
questions  sought  to,  and  the  answers  did, 
bring  out  certain  statements-  made  by  Stuart 
to  Robertson  in  the  absence  of  both  Watkins 
and  Elam.  It  is  sufficient,  under  the  cir- 
cumstances, for  us  to  say  that  this  evidence 
was  improper;  and  we  shall  not  consider  it 
at  length  for  the  reason  that  the  instruc- 
tions given  by  the  court,  as  we  shall  present- 
ly see,  took  the  case  from  the  jury. 

The  next  assignment  of  error  is  founded 
upon  appellant's  second  bill  of  exceptions, 
which  is  to  the  ruling  of  the  court  in  giving 
instructions  A,  B,  and  C,  at  the  request  of 
appellees. 

The  theory  of  Robertson's  defense  was 
that  the  agreement  made  between  him  and 
Elam,  which  has  been  above  set  out,  author- 
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ized  Elam  to  sell  for  him  (Robertson)  the 
stock  in  question  to  one  Springer,  only,  at 
the  price  of  $137.50  per  share,  but  not  to 
anyone  else;  and  that  no  consideration  was 
given  for  this  agreement,  which  he  calls  an 
option,  and  therefore  it  was  not  valid  and 
binding  upon  him   (Robertson). 

It  will  be  observed  that  the  agreement,  or 
option,  in  question  makes  no  mention  what- 
ever of  Springer's  name;  and,  while  there 
was  some  testimony  given  and  improperly 
admitted  to  the  effect  that  there  was  talk 
between  Robertson  and  Elam  concerning  the 
sale  of  the  stock  to  one  Springer,  the  limita- 
tion upon  the  contract  or  option,  as  claimed 
by  Robertson,  has  no  foundation  in  fact,  and 
could  not  have  been  ingrafted  upon  that 
agreement  except  by  mutual  consent  of  both 
parties. 

Much  has  been  said,  also,  in  the  argument 
as  to  Robertson's  unfrioidliness  towards  ap- 
pellant, and  that  by  reason  thereof  he  set 
about  to  defeat  the  sale  of  the  stock  by 
Elam  to  appellant  as  soon  as  he  ascertained 
that  it  had  been  made  or  was  contemplated, 
and  that  the  sale  claimed  to  have  been  made 
by  Robertson  to  Stuart  was  for  the  pur- 
pose of  defeating  a  sale  of  the  stock  to  ap- 
pellaot,  the  sale  to  Stuart  being  at  the  same 
price  per  share  of  stock  as  the  sale  to  ap- 
pellant. But  these  matters  can  have  no 
bearing  upon  the  question  to  be  decided  here. 
The  issue  in  the  case  is  sharply  drawn  out 
by  the  instructions  given  and  recused  by  the 
lower  court. 

As  claimed  by  counsel  for  appellant,  the 
court,  by  instructions  A,  B,  and  0,  praeti- 
cally  took  the  case  from  the  jury  and  left 
them  no  room  to  bring  in  a  verdict  other 
than  they  did.  A  told  the  jury  that  the 
papers  introduced  in  evidence  (that  is,  the 
contract  and  the  letter  from  Robertson  to 
Elam  appended  thereto)  together  constitute 
an  option,  and  that  said  option  was  a  uni- 
lateral or  one-sided  contract;  that  is,  it  set 
forth  certain  obligations  assumed  by  the  de- 
fendant Robertson  but  contained  none  as- 
sumed by  or  binding  upon  Elam.  C  made 
the  verdict  depend  in  part  upon  the  disputed 
questions  of  fact,  whether  Robertson  subse- 
quently sold  the  stock  to  Stuart,  and  wheth- 
er Elam  assented  to  that  sale;  while  B,  on 
the  other  hand,  practically  directed  a  ver- 
dict for  the  defendants,  as  the  facts  upon 
which  that  instruction  is  predicated  were 
not  disputed  by  the  plaintiff, — ^that  is,  that 
the  $1  mentioned  in  the  contract  was  not 
actually  paid  by  Elam  to  Robertson,  and 
that  Watkins  did  not  notify  Robertson  of 
his  purchase  of  the  stock  on  November  14, 
1904,  before  the  attempted  withdrawal  of 
the  option  by  Robertson  on  November  81, 
1904. 
As  opposed  to  the  theory  «f  the  oMe^iffi- 
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mitted  to  the  jury  by  these  inatruetiona,  ap- 
pellant, asked  for,  among  others,  three  in- 
structions, No9.  1,  2,  and  3,  which  the  court 
refused.  The  first  is  general  in  its  terms, 
covering  the  ground  specifically  mentioned 
in  Nos.  2  and  3,  which  latter  instructions  set 
fortll  the  grounds  appearing  on  the  face  of 
the  contract  between  Elam  and  Robertson, 
upon  which  the  court  should,  as  a  matter 
of  law,  have  told  the  jury  that  that  paper 
was  an  irrevocable  option. 

If  the  paper  in  question  is  to  be  regarded, 
as  it  was  regarded  by  the  court  below,  as 
merely  an  option  given  without  a  considera- 
tion,— ihat  is,  an  offer  to  sell, — it  might 
have  been  withdrawn  by  Robertson  before 
acceptance  by  Elam  or  an  assignee  of  his, 
by  notice  to  Elam  or  such  assignee;  but, 
if  given  for  a  valuable  consideration,  it 
could  not  have  been  withdrawn  by  Robertson 
before  the  time  specified  therein  expired. 
Oumminv  v.  Beavers,  103  Va.  230,  106  Am. 
St.   Rep.   881.   48  S.   E.   801. 

In  the  case  cited,  the  contract  or  option 
was  treated  aa  though  the  consideration 
named  therein  was  actually  paid  on  the  day 
the  option  was  written,  and  therefore  the 
case  haa  but  little  bearing  upon  the  consid- 
eration of  the  question  presented  here. 

Whetbdr  the  contract  here  is  to  be  treat- 
ed as  a  ctmtraet  made  for  a  valuable  con- 
sideration depends,  first,  upon  what  fbrce 
and  effect  is  to  be  given  a  contract  under 
seal  over  a  like  contract  not  under  seal;  and, 
second,  whether  the  recital  in  the  contract 
that  a  valuable  consideration  had  been  paid 
by  Elam  and  received  by  Robertson  estops 
the  latter  in  a  court  of  equity  to  set  up, 
as  a  defense  to  a  suit  for  the  specific  per- 
formance of  the  contract,  that  no  considera- 
tion was  in  fact  paid  therefor. 

It  is  earnestly  contended  (1)  that  the 
paper  shown  by  Elam  to,  and  relied  upon  by, 
appellant  was  a  valid  option,  supported  by 
the  necessary  valuable  consideration,  as  evi- 
denced by  the  solemn  representation  on  its 
face,  and  remained  in  force  from  the  date  of 
the  paper,  October  26,  1904,  to  December 
1st  following,  irrevocable  by  Robertson;  and 
(2)  that  Robertson  is  estopped  to  deny  the 
recital  in  the  paper,  that  be  had  received 
a  valuable  consideration  for  its  execution, 
and  especially  will  not  be  permitted  to  make 
this  denial  to  tiie  prejudice  of  an  innocent 
third  party,  namely,  appellant. 

There  is  much  conflict  among  the  author- 
ities as  to  whether  courts  of  equity  will  de- 
cree specific  performance  of  an  executory 
contract  or  covenant  because  it  is  under 
seal,  where  it  is  not  also  supported  by  an 
actual  valuable  consideration,  and  many  of 
them  take  the  negative  view;  but»  undoubt- 
edly, this  is  to  be  ascribed  to  the  fact  that 
the  ancient  rule  of  the  common  law,  that  a 
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seal  conclusively  imports  a  eonsideratioa, 
has  been  repealed  or  modified  by  statute  ia 
most  of  the  states,  and  text  writers  in  cit- 
ing cases  fail  in  many  instances  to  make 
allowance  for  this  fact. 

Upon  tills  subject,  it  is  said  in  |  70,  1 
Pom.  Eq.  Jur.:  "In  most  of  the  states  all 
distinction  between  sealed  and  unsealed  in- 
struments is  abolislied,  except  so  far  as  the 
statute  of  limitations  operates  to  bar  a 
right  of  action;  in  others,  the  only  effect  of 
the  seal  upon  executory  contracts  is  to  raise 
a  prima  facie  presumption  of  a  considera- 
tion, while  it  is  still  required  on  a  conv^- 
ance  of  land;  in  a  very  few,  the  common- 
law  rule  is  retained,  which  makes  the  seal 
conclusive  evidence  of  a  consideration." 

In  Virginia  we  have  no  statute  abolish-' 
ing  or  modifying  the  common-law  rule  as 
to  the  effect  to  be  given  to  the  seal  upon 
executory  contracts. 

"In  a  contract  under  seal,  a  valuable  con- 
sideration is  presumed  from  the  solemnity 
of  the  instrument,  as  a  mattor  of  public 
policy  and  for  the  sake  of  peace,  and  pre- 
sumed conclusively,  no  proof  to  the  con- 
trary being  admitted  either  at  law  or  in 
equity  so  far  as  the  parties  themselves  ai« 
concerned."    3  Minor,  Inst.  pt.  2,  ISO. 

We  have  a  number  of  decisions  holding 
that  parol  evidence  is  admissible  to  show 
what  was  the  real  consideration  for  a  con- 
veyance made  of  property,  where  the  conv^- 
ance  was  attacked  for  fraud;  but  they  have 
no  application  here,  and  do  not  impair  the 
force  of  the  statoment  which  we  have  just 
quoted  from  Minor's  Institutes  to  the  ef- 
fect that  no  proof  is  to  be  admitted,  either 
at  law  or  in  equity,  to  overcome  the  pre- 
sumption from  the  solemnity  of  the  contract 
imder  seal  that  the  consideration  named  was 
actually  paid  as  between  the  parties  to  the 
contract. 

The  case  of  Willard  ▼.  Tayloe,  8  Wall. 
657,  19  L.  ed.  601,  was  a  suit  in  equity  for 
the  specifit  performance  of  a  contract  for 
the  sale  of  certain  real  estate,  and  the 
opinion  by  Mr.  Justice  Held  says;  "The 
covenant  in  the  lease  giving  the  right  or 
option  to  purchase  the  premises  was  in  the 
nature  of  a  continuing  offer  to  sell.  It  was 
a  proposition  extending  through  the  period 
of  ten  years,  and,  being  under  seal,  must 
be  regarded  as  made  upon  a  sufficient  con- 
sideration, and,  therefore,  one  from  whit^ 
the  defendant  was  not  at  liberty  to  recede. 
When  accepted  by  the  complainant  by  his 
notice  to  the  defendant,  a  contract  of  sale 
between  the  parties  was  completed.  This 
contract  is  plain  and  certain  in  ite  terms, 
and  in  ite  nature  and  in  the  circumstences 
attending  i-te  execution  appears  to  be  free 
from  objection.  .  .  .  When  a  contract 
is  of  this  character,  it  is  the  usual  practio* 
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of  coorts  of  eqvit^  io  enforce  its  specific 
execution  upon  the  application  of  the  party 
who  has  complied  with  its  stipulations  on 
his  part,  or  has  seasonably  and  in  good 
faith  offered,  and  continues  ready,  to  com- 
ply with  them."  The  opinion  further  says 
that  it  is  recognized  that  this  is  not  in- 
variably the  practice,  and  that  this  form 
of  relief  is  not  a  matter  of  absolute  right 
to  either  party,  but  is  a  matter  resting  in 
the  discretion  of  the  court,  to  be  exercised 
upon  a  consideration  of  all  the  circum- 
stances of  each  particular  case. 

In  O'Brien  v.  Boland,  166  Mass.  481,  44 
N.  E.  602,  the  contraot  specifically  enforced 
was  an  offer  of  A  to  sell  houses  to  B  with- 
in a  certain  period,  the  contract  being  im- 
der  seal,  and  it  was  held  that  the  contract 
was  an  irrevocable  covenant  conditioned  up- 
on acceptance  within  the  time  named.  There 
it  was  attempted  to  withdraw  the  offer  be- 
fore it  had  been  accepted,  and  four  days 
afterwards  the  plaintiff  wrote  to  tJie  de- 
fendant that  he  had  purchased  in  aceord- 
anoe  with  the  offer.  Tbt  court  viewing  the 
contract  as  an  irrevocable  covenant  condi- 
tioned upon  acceptance  within  the  tame 
named,  because  it  was  under  seal,  and  no- 
tice of  the  acceptance  of  the  offer  having  been 
given  before  tlie  expiration  of  the  time 
limit,  compelled  specifie  performance  of  the 
o»ntraet.  In  that  ease,  as  in  the  case  at 
bar,  the  eontentien  was  made  that,  because 
tbe  defendant  could  not  have  compelled  the 
plaintiff  to  buy  before  his  acceptance  of  the 
offer,  there  was  a  want  of  mutuality  which 
riiould  defeat  the  bill.  But  the  court  held 
that,  the  offer  being  under  seal,  it  was  an 
irrevocable  covenant,  conditioned  upon  ac- 
ceptance within  ten  days,  and  the  written 
•eeeptance  within  that  time  made  it  a  mu- 
tual contract  which  the  plaintiff  oould  en- 
force.    See  also  Lawson,  Contr.  p.  20. 

In  Guyer  v.  Warren.  175  lU.  328,  61  N.  E. 
580,  the  contract  or  option  was  in  all  re- 
spects similar  to  the  contract  here  under 
consideration,  except  there  the  offer  was  to 
sell  land,  while  here  it  is  to  sell  shares  of 
stock  of  the  Watkins-Cottrell  Company; 
and  the  suit  was  for  specific  performance 
•f  the  contract  in  a  court  of  equity.  In  the 
opinion  in  that  case  it  is  said:  "  'Such  con- 
tracts are  perfectly  valid,  and  it  is  now 
well  settled  that  a  court  of  equity  may  de- 
cree a  specific  performanoe  of  them.'  Watts 
V.  Eellar,  5  C.  C.  A.  394,  12  U.  8.  App. 
t74,  56  Fed.  1.  The  covenant  in  the  pres- 
ent contract,  giving  an  option  to  purchase, 
was  ia  the  nature  of  a  continuing  offer  to 
•ell.  It  was  made  under  seal,  and  hence 
must  be  regarded  as  having  been  made  upon 
a  sufficient  eoosideration.  When  the  offer 
to  sell  was  aceepted  by  the  appellant  by 
his  notice  to  the  appellees,  the  contract  of 
SIi.R.A.(N.S.) 


sale  between  the  parties  was  completed;  aad 
the  appellees  were  not  at  liberty  to  recede 
from  it" 

In  Clark  on  Contracts,  2d  ed.  p.  33,  it 
is  said,  upon  a  number  of  authorities  cited: 
"Where,  however,  an  offer  under  seal  in  the 
form  of  an  option  is  delivered  to  the  offeree, 
the  dootrine  that  it  cannot  be  revoked  ap- 
plies, and,  if  the  option  is  exercised  by  ac- 
ceptance of  the  offer  within  the  time  limit- 
ed, the  agreement  will  be  specifically  en- 
forced, or  damages  may  be  recovered  for  its 
breach."  O'Brien  v.  Boland,  supra;  Mans- 
field V.  Hodgdon,  147  Mass.  304,  17  N.  E. 
544;  Mathews  Slate  Co.  v.  New  Empire 
Slate  Co.  122  Fed.  972;  Fuller  v.  Artman, 
69  Hun,  546,  24  N.  T.  Supp.  13;  Willard 
V.  Tayloe,  supra;  Smith  v.  Smith,  36  Ga. 
184,  91  Am.  Dec.  761 ;  Donnally  v.  Parker, 
5  W.  Va.  301;  Weaver  v.  Burr,  31  W.  Va. 
736,  3  L.R.A.  94.  8  S.  E.  743. 

As  opposed  io  the  views  taken  in  the  au- 
thorities to  which  we  have  referred,  counsel 
for  appellees  rely  on,  among  others,  Hm 
cases  ef  Graybill  v.  Brugh,  89  Va.  896,  21 
L.R.A.  13S,  37  Am.  St  Rep.  894,  17  8.  E. 
558,  and  Cummins  v.  Beavers,  103  Va.  230. 
106  Am.  St  Rep.  881,  48  S.  E.  891.  As 
alrea'dy  remarked,  the  last-named  case  did 
not  turn  upon  the  question  here  vmder  con- 
sideration. The  first  case  was  decided  •■ 
the  ground  that  the  epticm  esBtract  io  ques- 
tion was  one-sided  and  lacking  m  mutsality, 
and  therefore  could  not  be  enforced  in  a 
court  of  equity;  ^nt  in  tiM  later  eases  of 
Central  Land  Co.  r.  JahnstMi,  95  Va.  223, 
28  S.  E.  175,  and  Cummins  r.  Bearers, 
supra,  the  decision  in  Oraybill  r.  Brugh  was 
practically  overruled.  Other  authorities, 
text  writers,  and  decided  oases  seem  to  sus- 
tain the  view  contended  for  by  appellees 
and  taken  by  the  court  below;  but.  a«  the 
authorities  we  have  cited  as  sui^orting 
the  view  contended  for  by  appellant  are 
founded  upon  what  appears  to  us  to  be  the 
sounder  and  safer  principles,  and  are  more 
in  accord  with  the  few  decisions  by  this 
court  bearing  upon  the  question  involved, 
we  conclude  that  they  should  be  followed. 

In  9  Cyc  Law  k  Proc.  at  pages  287,  288, 
it  is  said:  "3  (^).  Options  lAider  Seal.— 
The  common-law  role,  that  where  an  affer 
is  made  under  seal  it  cannot  be  revoked, 
applies  to  options  given  under  seal.  Tke 
seal  renders  a  oonsideratioB  unaeoessaTy, 
and.  if  the  option  is  exercised  by  acceptance 
of  the  offer  within  the  time  limit(?d,  the 
agreement  will  be  specifically  enforced,  or 
damages  may  be  recovered  for  its  breach, 
notwithstanding  an  attempted  ravoeati*n." 

In  support  of  this  text  numerous  author- 
ities are  cited,  and  those  we  have  been  able 
to  examine  clearly  sustain  the  view  taken. 
The  same  author,  in  a  note  on  page  288, 
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cites  a  few  cases  to  show  that  some  of  the 
courts  do  not  attach  so  much  sanctity  to  a 
seal,  and  allow  evidence  to  be  produced  te 
show  there  was  no  con&ideiation  for  the 
offer.  Among  the  cases  there  cited  is  Gray- 
bill  T.  Brughj  supra. 

In  referring  to  these  cases,  in  9  Pom.  Eq. 
Jur.  note  to  §  773,  it  is  said  that  they  must 
be  considered  as  wrong  in  principle,  over- 
looking the  fact  that  it  is  a  contract,  and 
not  an  offer,  the  enforcement  of  which  is 
sought.  With  reference  to  Graybill  v.  Brugh, 
it  is  said  that  the  case  "should  rest  upon 
another  groimd — ^intervening  equitable  right 
of  a  third  party — if  it  is  to  be  supported." 
In  discussing  "unilateral  contracts— op- 
tions," at  f  773,  the  author  says:  "^Courts 
•f  equity  often  speak  of  enforcing  an  op- 
tion as  if  such  enforcement  were  an  ap- 
parent exception  to  the  rule  of  mutuality. 
In  fact,  mutuality  has  nothing  to  do  or- 
dinarily with  contracts  of  option.  The  op- 
tion is  only  a  binding  offer.  The  promisor 
has  parted  with  the  right  to  withdraw  his 
offer.  There  is  nothing  to  enforce  in  equity 
before  the  exercise  of  the  option,  as  the 
promisee  has  already  obtained  his  right, — 
to  have  the  offer  kept  open.  Upon  the  exer- 
cise of  the  option,  i.  e.,  the  acceptance  of 
the  offer, — and  the  filing  of  the  bill  by  the 
promisee  would  be  one  way  of  exercising  it, 
— tie  option  ceases  as  an  opiio>,  and  equity 
has  an  ordinary  bilateral  costraet  to  deal 
with.  Thus,  it  is  usually  said  that  an  op- 
tion to  renew  a  lease  is  enforeeaUe  at  the 
will  of  the  lessee  having  tte  optiOB.  In 
fact  the  lessee  must  first  exercise  his  option, 
and  then  he  has  a  binding  oontoaet  for  the 
renewal,  and  not  an  option.  It  eaa  make  no 
difference  that  defendant  has  tried  to  with- 
draw the  option.  He  bound  himself  not  to 
do  so.  This  view  is  further  supported  by 
the  enforcemeat  of  an  exercised  option 
which  was  under  seal,  and  without  actual 
consideration.  The  offer  being  under  seal 
cannot  be  withdrawn.  Upon  its  acceptance, 
the  court  cannot  be  concerned  with  the  lack 
of  consideration  [which  is  a  goed  defense 
to  specific  performance  in  e^ty],  for  it 
is  the  contract,  and  not  the  optioa,  that  is 
beiag  enforced." 

nie  adding  of  the  words  ia  brackets 
takes  nothing  from  the  force  of  t^  para- 
graph, because  tho  author  is  there  speaidng 
of  offers  other  than  those  under  seal  which 
he  says  cannot,  for  the  reason  that  th^  are 
under  veal,  be  withdrawn. 

Coming,  then,  to  the  consideration  of  the 
second  proposition,  that  Robertson  is  es- 
topped to  deny  that  the  offer  made  in  the 
paper  executed  by  him  and  Elan  was  for  a 
valuable  consideration,  having  recited  there- 
in the  payment  of  $1 :  The  English  author- 
ities maintain  that  the  recital  «i  a  valuablo 
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consideration  in  a  deed  is  conclusive.  Ia 
the  United  States  it  seems  to  be  open  to 
queeiion  or  explanation  for  many  purposes, 
but  for  two  it  is  not:  First,  the  recited  con- 
sideration can  never  be  questioned  or  con- 
tradicted for  the  purpose  of  showing  that 
the  deed  was  not  founded  on  a  valuable  con- 
sideration, and  so  defeat  it;  nor,  second,  for 
the  purpose  of  raising  a  resulting  trust  ia 
the  grantor.  What  is  meant  is  that  a  par- 
ty making  a  deed  or  offer  to  sell,  in  writing, 
cannot  himsdf  deny  the  recital  in  the  paper 
he  executed  for  the  purpose  of  invalidating 
his  contract  or  conveyance,  or  te  raise  a 
resulting  trust  in  himself.  The  recital  earn- 
not  be  disproved,  but  must  be  treated  aa 
conclusive  for  the  purpose  of  giving  effect 
to  the  operative  words'  of  the  conveyance  or 
offer.  M'Crea  v.  Purmort,  IS  Wend.  MO, 
30  Am.  Dec.  103;  Devlin,  Deeds,  |  834. 

While,  as  between  the  parties  to  a  doed 
of  conveytmoe,  or  even  an  executory  contraet, 
the  recital  of  the  receipt  of  the  censideratioa 
would  not  preclude  a  recovery  of  the  pur- 
chase money  due,  in  the  one  case,  or  tho 
real  amount  of  the  consideration  in  tho 
other,  the  recital  of  the  payment  of  a  eon* 
sideration  cannot  be  contradicted  so  as  ta 
defeat  the  operatioB  of  the  conveyance  ae- 
cording  to  the  purpose  therein  designated, 
unless  it  be  on  the  ground  of  fraud  or  il- 
legality. So,  the  obligor  in  a  bond  which 
expressly  acknowledges  a  consideration  is 
estopped  to  deny  the  censiderati<»i  for  the 
purpose  of  avoiding  the  bond,  in  the  abseaca 
of  any  fraad  or  mistake  24  Abl  k  En{. 
Enc.  Law,  p,  94. 

The  case  of  Lawrenee  t.  HcCalmont,  2 
How.  4*5,  11  L.  od.  333,  held  that  the  prin- 
ciple applied  to  executory  contracts  not  un- 
der seal.  And  to  the  same  effect  is  Silvw  v. 
Kent,   106  Fed.  840. 

The  case  of  Guard  v.  Bradley,  7  Ind.  800, 
was  a  suit  for  the  specific  performance  of  a 
bond,  and  the  opinion  says :  "The  appellants 
insist  that  the  bond  was  withont  considera- 
tion, and  that,  being  merely  voluntary,  a 
court  of  equity  will  not  enforce  it.  We  have 
no  doubt  upon  the  point  that  a  court  of 
equity  will  not  enforce  the  specific  execu- 
tion of  a  contract  merely  v<Auntary  and 
without  consideration,  at  the  instance  of  a 
volunteer  [citing  authorities^ .  But  are  the 
obligors  in  the  bond  in  an  attitude  to  claim 
the  benefit  of  that  rule?  We  think  they  arc 
not.  This  bond  or  agreement  under  seal 
states  that  the  consideraticm  of  it  is  the 
conveyance  made  to  the  obligors  by  Ezra 
Guard.  By  this  recital  they  are  estopped, 
and  cannot  say  it  was  without  considera- 
tion. Trimble  v.  State,  4  Blaokf.  436;  Hay 
V.  Johnson,  3  Ind.  449." 

The  case  of  Fuller  v.  Artaaa,  W  Hun, 
54«,  24  N.  Y.  San>-  1^  was  a  aatt  •!  m 
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assigBM  to  eaforee  specific  performance  of 
an  option  nsder  seal,  and  is,  therefore,  a 
case  in  point.  On  its  face  it  was  recited 
that  the  option  was  in  consideration  "of 
$1  and  other  Talnable  consideration,  the  n- 
ceipt  whereof  is  hereby  acknowledged," 
thoogb  nothing  had  in  fact  passed.  The 
opinion  says:  ?The  erldenoe  [L  e.,  that  no 
vaiiiaUe  conaideration  had  aotnally  passed] 
was  no  doubt  properly  ezdinded.  If  ad- 
mitted, it  would  hare  done  violence  to  some 
elementary  principles  of  the  law  of  evi- 
dence bearing  upon  the  credit  and  validity 
belonging  to  tnatruments  in  writing  and  un- 
der seal.  The  principles  referred  to  may, 
perhaps,  be  embodied  in  a  rule  to  the  effect 
that,  while  the  mere  prejMimption  of  a  con- 
sideration which  arises  from  the  nse  of  seals 
in  the  execution  of  the  instrument  is  sub- 
ject to  rebuttal  (Cede  Civ.  Proc  |  840), 
tlie  expreesion  of  a  consideration  fai  meh 
instrument  is  not-  a«bje<*  to  emtntdiotton 
for  the  purpose  or  with  the  effect  of  Invali- 
dating the  instrument.  Murdock  v.  Gil- 
christ, 62  N.  T.  24S;  Rockwell  v.  Brown,  S4 
N.  Y.  213.  The  recital  of  a  consideration 
in  a  deed  is  conclusive  as  to  the  fact  that 
there  was  a  consideration  for  the  deed. 
Grout  V.  Townsend,  2  Denio,  836;  Murdock 
V.  Gilchrist,  supra.  The  consideration  ac- 
tually paid  or  promised  may  be  shown  to 
have  been  other  than  that  recited  in  the  in- 
strument, or  the  fact  of  payment  of  the  con- 
sideration agreed  upon  may  be  contradicted 
in  an  action  for  its  recovery;  but  the  exist- 
ence of  a  8u£Scient  consideration,  when  ex- 
pressed in  an  instrument  under  seal,  is  not 
subject  to  dispute." 

As  it  seems  to  us,  the  rule  would  apply 
with  greater  force  where  the  right  of  a  third 
party  to  enforce  the  contract  is  involved. 

Specific  performance  was  decreed  in 
Mathews  Slate  Co.  v.  New  Empire  Slate  Co. 
122  Fed.  972,  upon  precisely  these  grounds. 
The  principle  is  applied  uniformly  to  insur- 
ance cases  where  the  policy  contains  a  for- 
mal adcnowledgment  of  the  receipt  of  the 
premium,  upon  the  ground  that  this  ac- 
knowledgment should  prevent  the  insurer 
from  averring  and  showing  nonpayment  of 
the  premium  for  the  purpose  of  denying  that 
the  contract  ever  had  any  legal  existence. 
Says  the  opinion  in  Basch  v.  Humboldt  Mut. 
P.  &  M.  Ins.  Co.  35  N.  J.  L.  429:  "What 
does  this  receipt  in  its  connection  with  the 
delivery  of  the  instrument  import  if  it  does 
not  mean  that  the  payment  of  the  premiimi 
is  conclusively  admitted  to  the  extent  that 
such  payment  is  necessary  to  give  vitality  to 
the  contract?  Unless  this  be  its  meaning, 
it  serves  no  legal  office,  for  it  does  not  mean 
that  the  money  has  been  actually  received. 
This  policy  of  insurance  purports 


founded  on  a  paid-up  consideration.  It  does 
not  seem  competent  tot  the  promisor  to 
prove  that  the  acknowledgment  is  not  trae 
and  that  the  contract  never  had  any  exist- 
ence. .  .  .  The  usual  legal  rule  is  that 
a  receipt  Is  only  prima  fade  evidence  of  pay- 
ment, and  may  be  explained;  bat  this  nde 
does  not  apply  when  the  question  involvvd 
is  not  only  as  to  the  faet  of  payment,  bat 
as  to  the  existence  of  rights  springing  oat 
of  the  contract.  Witii  a  view  of  defeating 
such  rights,  the  party  giving  the  receipt 
cannot  contradict  It.  An  acknowledgment 
of  an  act  done,  contained  in  a  written  con- 
tract, and  which  act  is  requisite  to  put  it 
in  force,  Is  as  oondusive  against  the  liarty 
making  it  as  is  any  other  part  of  tbs  eon- 
tract.  It  cannot  be  contradicted  or  varied 
by  parol." 

In  a  similar  case,  Eendrick  ▼.  Mtatnal 
Ben.  L.  Ins.  Co.  124  N.  O.  818,  70  Am.  St. 
Rep.  69fi,  88  8.  E.  728,  the  court  s^^:  "The 
authorities   are   numerous   and  quits   uni- 
form that  the  adcnowledgment  in  the  policy 
of  the  receipt  of  ihe  premium  estops  the 
company  to  test  the  validity  of  the  policy 
on  the  ground  of  nonpayment  of  the  pre- 
mium.   In  so  far  as  it  is  a  mere  receipt  for 
money,  it  is  only  prima  facie  like  other  re- 
ceipts, and  will  not  prevent,  an  action  to 
recover  tiie  money,  if  not  in  truth  paid; 
but.  In  so  far  as  it  is  a  part  of  the  contract 
of  insurance,  it  cannot  be  contradicted  by 
parol  to  invalidate  the  contract,  in  the  ab- 
sence of  fraud  in  procuring  the  delivery  of 
the  policy."    In  support  of  the  principle  de- 
clared a  long  list  of  authorities  are  cited. 
It  seems  to  us  clear,  both  upon  reason  and 
authority,    that    in    this    case    Robertson 
should  not  be  permitted  to  deny,  certainly 
as  to  Watkins,  who,  in  his  dealing  with 
Elam,  undoubtedly  rdied  upon  the  positive 
representation  on  the  face  of  the  contract  in 
question  that  he   (Robertson)   had  received 
the  consideration  necessary  to  its  validity 
and  binding  force.    As  we  view  this  ease,  it 
would  be  a  denial  of  justice  and  a  perni- 
cious sanction  of  unfair  dealing  to  hold  that 
Robertson,  who  had  by  his  contract  in  writ- 
ing, under  seal,  executed  and  delivered  to 
Elam,  reciting  that  it  was  made  and  exe- 
cuted for  a  valuable  consideration  received, 
bound  himself  not  to   withdraw  his   offer 
therein  made  to  sell  to  £!lam  or  his  assigns 
the  496  shares  of  the  capital  stock  of  the 
Watkins-Cottrell   Company  until  December 
1, 1904,  could,  after  Watkins  had  been  shown 
the  contract,  and,  relying  upon  its  binding 
force  and  effect  upon  Robertson,  before  the 
time  limit  therein  named  had  expired,  ac- 
cepted the  offer  and  offered  to  pay  the  pur- 
chase price  for  tiis  stoak,  defeat  the  very 
object  and  purpose  of  the  sontract  by  merely 


to  have  an  effect  immediate  on  delivery,  I  showing  that  this  Tseital  in  the  sw>ti««t 
4L.R.A.(N.S.)  7< 
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ot  tlM  necipt  of  ft  valuable  eonaideration 
■was  ttntma.  Contraeta  or  option*  of  this 
«tara«tar  haTO,  at  this  day,  beoome  of  oom- 
imm  naa  in  the  busineH  world,  and  dealings 
Iiad  in  reliance  upon  them  would  becmne 
very  uncertain,  riiky,  and  undesirable  if 
•ndi  a  contraet,  as  a  matter  of  law,  may 
be  oonyerted  into  a  mare  and  a  delusion  I^ 
permitting  the  party  making  it  to  with- 
draw from  or  break  it  before  it  expires  by 
its  own  terms,  as  though  the  contract  wwe 
not  under  seal,  and  did  not  contain  a  recital 
that  a  valuable  consideration  had  been  paid 
tlierefor.  Safely  and  fair  dealing  in  tnms- 
aetions  of  this  eharaeter  require  that  andi 
comUactir  be  regarded  as  saered,  and  a*  bind- 
ing upon  the  parties  iwtMided  to  be  bound 
thereby  as  othtr  eontraets  whieh  can  only 
be  defeated,  impeached,  or  avoided  for  fraud 
•r  Okgaliiy. 

We  an  of  opinion,  therefore,  that  the 
«DBrt  below  alumlA  imm  Nfased  aifeBess' 


instmeUcmB  A,  B,  and  C,  and  given  ^ipel< 
lanf  s  instructions  Nos.  1,  2,  and  3. 

The  refusal  of  the  court  to  give  certain 
instructions  aslced  1^  appellant,  predicated 
upon  the  agency  of  Elam  fbr  the  sale  of 
Robertson's  stoek  in  question,  and  submit- 
ting that  question  of  fact  to  the  jury,  is 
assigned  as  error.  Bat  in  the  view  we  have 
taken  of  the  case  it  is  unnecessary  to  con- 
sider this  assignments  Nor  do  we  consider 
it  expedient  to  ezprsu  an  opinion  as  to  the 
weight  of  the  evidence  certified  in  the  rw- 
ord,  as  the  case,  beea^  of  tlie  misdirection 
of  tb*  jviy  and  the  admission  of  improper 
evitaMB  has  to  be  remanded  for  a  new  trial 
of  the  issue  out  of  chancery,  should  the 
eonrt  deem  it  pnqier  to  submit  again  the 
issue  to  a  jny. 

The  deeree  appealed  from  is  reversed  sad 
aiBttlled,  and  ite  eaoa*  remanded  to  be  tar- 
Umt  proceeded  wMh,  in  aooordanoe  with  tta 
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